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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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qOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for January 16, 2004

Appointed to the Office of Patient Protection Executive Committee,
pursuant to HB 2985, 78th Legislature, Regular Session, for aterm to
expire at the pleasure of the Governor, Eddie J. Miles of San Antonio.

Appointed to the Office of Patient Protection Executive Committee,
pursuant to HB 2985, 78th Legislature, Regular Session, for a term
to expire at the pleasure of the Governor, Judith Day Powell of The
Woodlands.

Appointed to the Office of Patient Protection Executive Committee,
pursuant to HB 2985, 78th Legislature, Regular Session, for aterm to
expireat the pleasure of the Governor, Harry M. Whittington of Austin.

Appointments for January 20, 2004

Appointed to the Texas Water Development Board for aterm to expire
December 31, 2009, Jack Hunt of Houston (Mr. Hunt is being reap-
pointed).

Appointed to the Texas Water Development Board for a term to ex-
pire December 31, 2009, James Edward Herring of Amarillo (replac-
ing Wales Madden of Amarillo whose term expired).

Appointed to the Texas Juvenile Probation Commission for a term
to expire August 31, 2009, Roberto |. Lopez of Pasadena (replacing
William Miller of Lubbock whose term expired).

Appointed to the Texas Juvenile Probation Commission for aterm to
expire August 31, 2009, Bob Ed Culver, Jr. of Canadian (replacing
Michael Cantrell of Garland whose term expired).

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legislature,

Regular Session, for aterm at the pleasure of the Governor, William
John Klish, M.D. of Houston.

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legidature,
Regular Session, for aterm at the pleasure of the Governor, Nancy M.
DiMarco of Denton.

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legidature,
Regular Session, for a term at the pleasure of the Governor, Dora
Rivas of San Benito.

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legidature,
Regular Session, for a term at the pleasure of the Governor, Melissa
Ann Wilson, M.D. of Corpus Christi.

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legidature,
Regular Session, for aterm at the pleasure of the Governor, Adrian B.
Johnson, Ed.D. of Texas City.

Appointed to the Joint Interim Study Committee on Nutrition and
Health in Public Schools, pursuant to SB 474, 78th Legidature,
Regular Session, for aterm at the pleasure of the Governor, Michael
J. Sullivan of Abilene.

Rick Perry, Governor
TRD-200400477

¢ ¢ ¢

GOVERNOR February 6, 2004 29 TexReg 1103



TaE c ATTORNEY

qENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code,
Title 4, §402.042, and numerous statutes, the attorney general is authorized to write
advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.
To inquire about pending requests for opinions, phone (512) 463-2110.

Opinion

Opinion No. GA-0138

The Honorable Tracey Bright
Ector County Attorney

Ector County Courthouse
Room 201

Odessa, Texas 79761

Re: Whether individual county commissioners are entitled to access
medical insurance coverage information regarding a former commis-
sioner and his wife (RQ-0077-GA)

SUMMARY

An individual county commissioner is entitled to access employee in-
surance records as necessary to effectively perform the commissioner’s
officia duties as amember of the court, subject to privacy constraints
imposed by state or federal law. The Medical Practice Act ("MPA")
makes confidential patient-physician communications and records, and
limits their disclosure and subsequent redisclosure. Under the MPA,
any redisclosure of confidential information must be consistent with
the authorized purposes for which the information was first obtained.
Whether the Privacy Rule under the Federal Health Insurance Porta-
bility and Accountability Act of 1996 permits disclosure of medical
insurance coverage information regarding a former commissioner and
hiswife cannot be answered without afull investigation and resolution
of fact questions, which is beyond the scope of the opinion process.
The exception in the Public Information Act relating to criminal in-
vestigations does not preclude county commissioners from accessing
county records that they are otherwise entitled to review.

For further information, please access the web site at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200400530

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: January 28, 2004

¢ 14 14
Opinions
Opinion No. GA-0133

The Honorable Leticia Van de Putte, R.Ph.
Chair, Veteran Affairs and Military Installations
Texas State Senate

PO. Box 12068

Austin, Texas 78711-2068

Re: Whether a certain promotional campaign violates chapter 40 of
the Business and Commerce Code, the Contest and Gift Giveaway Act
(RQ-0080-GA)

SUMMARY

A car key does not constitute a"winning number" under chapter 40 of
the Business and Commerce Code, the Contest and Gift Giveaway Act.
See TEX. BUS. & COM. CODE ANN. §40.003(a)(14) (Vernon 2002).
For this reason, a promotional campaign pursuant to which a used car
sales business distributes keys and offersto award acer asaprizeto the
person whose key startsthe car does not constitute a" matched contest”
under the Act. Seeid. 8§40.003(a)(7). If any of the promational mate-
rials mailed by the business (including the written materials, the sealed
envel ope containing the key, or written information on the key) identi-
fiestherecipient by name or by number, | etter, or symbol, then theitem
may constitute an "entry form" under the Act. Seeid. 840.003(a)(4).
The determination whether aparticular promotional campaigninvolves
sales presentations or constitutes a contest within the meaning of the
Act would reguire factua inquiry beyond the purview of an attorney
general opinion.

Opinion No. GA-0134

The Honorable Ben W. "Bud" Childers
Fort Bend County Attorney

301 Jackson Street, Suite 728
Richmond, Texas 77469-3108

Re: Whether atax abatement agreement entered into under the Property
Redevelopment and Tax Abatement Act, chapter 312, Tax Code, may
be amended retroactively (RQ-0081-GA)

SUMMARY

Section 312.208 of the Tax Code, permitting amendment of tax abate-
ment agreements, does not modify the rule established by §11.42(a)
of the Tax Code that a"person who does not qualify for an exemption
on January 1 of any year may not receive the exemption that year."
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TEX. TAX CODE ANN. §11.42(a) (Vernon Supp. 2004). In addi-
tion, a retroactive amendment of a tax abatement agreement that ex-
tinguishes an existing tax liability violates article |11, section 55 of the
Texas Constitution.

Opinion No. GA-0135

The Honorable David K. Walker
Montgomery County Attorney
210 West Davis, Suite 400
Conroe, Texas 77301

Re: Whether a bail bond licensee may operate under one or more as-
sumed names, and whether abail bond board may regul ate the number
of names under which a licensee operates (RQ-0075-GA)

SUMMARY

In a county with a bail bond board, an individual who acts as a bail
bond surety or an individual who acts as an agent for a corporate surety
may operate under an assumed name, but may not use more than one
assumed name. A corporate surety, like an individual bail bond surety,
may not use more than one assumed name, but the corporation may
operate through variousindividual agents, each of whom uses adistinct
assumed name. Attorney General Letter Opinion 98-068 is overruled
to the extent it conflicts with this opinion.

Opinion No. GA-0136

The Honorable Ray Montgomery
Leon County District Attorney
Post Office Drawer 1010
Centerville, Texas 75833

Re: Whether acompany in which the L eon County Judge hasasubstan-
tial interest may sell fuel and oil productsto the county (RQ-0084-GA)

SUMMARY

A business entity in which the Leon County Judge owns a substantial
interest may sell fuel or oil productsto the County only if, in accordance
with §8171.004 of the Local Government Code, the judge has filed an
affidavit "stating the nature and extent of" his interest in the company
and abstains from participating in a deliberation or vote on any matter
that will "have a specia economic effect [on the company,] . . . dis-
tinguishable from its effect on the public." TEX. LOC. GOV'T CODE
ANN. §171.004(a)(1) (Vernon 1999).

Opinion No. GA-0137

The Honorable Florence Shapiro
Chair, Education Committee
Texas State Senate

PO. Box 12068

Austin, Texas 78711-2068

Re: Whether House Bill 3534 invalidates or prohibits sales tax rebate
contracts between a municipality and certain businesses (RQ-0085-
GA)

SUMMARY
House Bill 3534, which amended §321.002(a)(3) and 8321.203 of the
Tax Code, prevents certain outlets, offices, facilities, or locations from

qualifying as a "place of business of the retailer" for municipal sales
tax purposes. House Bill 3534 does not invalidate existing municipal

sales tax rebate contracts nor prohibit municipalities and businesses
from executing new contracts.

For further information, please access the web site at
www.oag.statetx.us. or call the Opinion Committee at (512)
463-2110.

TRD-200400427

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: January 21, 2004

¢ ¢ L4
Request for Opinions
RQ-0161-GA
Requestor:

The Honorable Robert E. Talton
Chair, Committee on Urban Affairs
Texas House of Representatives
P.O. Box 2910

Austin, Texas 78769-2910

Re: Validity of the Qualified Allocation Plan of the Texas Department
of Housing and Community Affairsin light of amendments to Chapter
2306 of the Texas Government Code (Request No. 0161-GA)

Briefsrequested by February 23, 2004
RQ-0162-GA

Requestor:

The Honorable Richard J. Miller

Bell County Attorney

P.O. Box 1127

Belton, Texas 76513

Re: Whether a statement to a reporter that a county official intends to
run for another public office constitutes an "announcement” for pur-
poses of Article XVI, Section 65 of the Texas Constitution (Reguest
No. 0162-GA)

Briefsrequested by February 26, 2004
RQ-0163-GA

Requestor:

D.C. Jim Dozier, J.D., Ph.D.

Executive Director

Texas Commission on Law Enforcement Officer Standards and Educa-
tion

6330 U.S. Highway 290 East, Suite 200
Austin, Texas 78723

Re: Whether a peace officer may simultaneously hold a commission
from more than one law enforcement agency (Request No. 0163-GA)

Briefsrequested by February 26, 2004
RQ-0164-GA
Requestor:
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The Honorable Robert E. Talton
Chair, Committee on Urban Affairs
Texas House of Representatives
PO. Box 2910

Austin, Texas 78769-2910

Re: Whether a peace officer may order the removal of a disabled ve-
hicle to a location other than a vehicle storage facility (Request No.
0164-GA)

Briefsrequested by February 26, 2004

For further information, please access the web site at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-200400520

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: January 28, 2004

¢ ¢ ¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the
CO MMI S SI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the

Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion

EAO-452.The Texas Ethics Commission has been asked the following
questions:

(1) A complying candidate’ s supporter hosts a campaign fundraising
reception for the candidate. The supporter paysfor all costs associated
withtheevent itself, including refreshmentsand facility rental expense.

(A) Arethose expenses "in-kind" contributions to the candidate?

(B) If so, do those expenses count toward the candidate’ s aggregate
expenditure limits under §253.168?

(2) A complying candidate orders campaign bumper stickers from a
printer. The printer completes the job and sends an invoice to the can-
didate. The candidate asksasupporter to pay theinvoicefor him, which
the supporter does.

(A) Isthesupporter’ s payment of theinvoicean "in-kind" contribution?

(B) If so, does the amount of the payment count toward the candidate’s
aggregate expenditure limits under §253.168? (AOR-506)

SUMMARY

The in-kind contributions to a judicial candidate that are described in
this opinion would count toward the judicial candidate’s expenditure
limits under 8253.168 of the Election Code.

The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes:

(1) Chapter 572, Government Code;
(2) Chapter 302, Government Code;
(3) Chapter 303, Government Code;
(4) Chapter 305, Government Code;
(5) Chapter 2004, Government Code;
(6) Title 15, Election Code;

(7) Chapter 36, Penal Code; and

(8) Chapter 39, Penal Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, PO. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-200400450

Sarah Woelk

General Counsel

Texas Ethics Commission

Filed: January 22, 2004

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034). An emergency rule may be
effective for not longer than 120 days and may be renewed once for not longer than 60 days. (Government Code, §2001.034).

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 3. GENERAL PROVISIONS
SUBCHAPTERC. SERVICESAND PRODUCTS
31 TAC §3.31

The General Land Office is renewing the effectiveness of the
emergency adoption of the amended §3.31, for a 60-day period.
The text of amended section was published in the November 21,
2003, issue of the Texas Register (28 TexReg 10361).

Filed with the Office of the Secretary of State, on January 21,
2004.

TRD-200400431

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Effective date: February 13, 2004

Expiration date: April 11, 2004

For further information, please call: (512) 305-9129

¢ ¢ ¢
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PROPOSED

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
l l LES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

submit data, views, or arguments, orally or in writing (Governm

ent Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 111. EXECUTIVE ADMINISTRA-
TION DIVISION

SUBCHAPTER B. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
1TAC §111.14

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Building and Procurement Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

The Texas Building and Procurement Commission proposes the
repeal of 1 TAC, Chapter 111, Subchapter B, §111.14, concern-
ing subcontracting for Historically Underutilized Business Pro-
gram (HUB). The section outlines the steps to be followed in
determining whether subcontracting opportunities are probable
under a contract, the good faith required in developing a HUB
subcontracting plan, submission and review during contract per-
formance, and contract compliance.

The repeal is necessary because this section is being replaced
with a new 8111.14 approved by the commissioners and pub-
lished contemporaneously in this issue of the Texas Register.
Repealing the rule allows for a new rule which will function more
effectively because it more correctly reflects the statutes, will
meet the objectives of the program, and addresses concerns
raised by interested parties.

Cindy Reed, Deputy Executive Director, has determined for the
first five year period the repeal is in effect, there will be no fiscal
implication for the state or local governments as a result of the
repeal of the rule.

Ms. Reed has also determined that for each year of the first five
year period the repeal is in effect, the public benefit anticipated
as a result of repealing the rule will be negligible. There will
be no effect on large, small or micro-businesses. There is no
anticipated economic cost to persons as a result of the repeal
and there is no impact on local employment.

Comments on the proposal may be submitted to Cynthia de
Roch, General Counsel, Texas Building and Procurement Com-
mission, P.O. Box 13047, Austin, Texas 78711-3047. Comments
may also be sent via e-mail to travis.langdon@tbpc.state.tx.us.
Comments must be received no later than 15 days from the
date of publication of the proposal in the Texas Register.

The repeal of §111.14 is proposed under the authority of the
Texas Government Code, Title 10, Subtitle D, 8§8152.003,
2161.002, and 2161.253.

The following statute is affected by the repeal: Texas Govern-
ment Code, Chapters 2161.

§111.14. Subcontracts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400440

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-4257

14 1 4 ¢
1TAC 8111.14

The Texas Building and Procurement Commission proposes new
rules to Title 1, Texas Administrative Code, Chapter 111, Sub-
chapter B, §111.14 concerning subcontracting for Historically
Underutilized Business (HUB). The new rules will revise the cur-
rent (HUB) program rules to bring the rules into alignment with
statutory requirements, meet the objectives of the program with-
out creating costly administrative requirements for the vendors
and agencies which must comply with the rules, and address
concerns raised by interested parties.

Ms. Cindy Reed, Deputy Executive Director, has determined for
the first five year period the new rules are in effect there will be
a decrease in the administrative costs required to respond to
state contracting opportunities, as well as award state contracts
when the expected value is $100,000 or more and the contract-
ing agency has determined that subcontracting opportunities are
probable.

Ms. Reed further determines that for each year of the first five
year period the new rules are in effect, the public benefit an-
ticipated as a result of enforcing the rules is compliance with
the current statutory requirements of Texas Government Code,
Chapter 2161, as they apply to HUB. Respondents to state con-
tracting opportunities will experience moderate decreases in ad-
ministrative costs with regard to responding to state contracting
opportunities where the expected contract value is $100,000.00
or more and the contracting agency has determined that sub-
contracting opportunities are probable. There will be no adverse
impact on large, small or micro-businesses. Ms. Reed has also
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determined that for each year of the first five year period after the
new rules are in effect, there will be no effect on employment.

Comments on the proposals may be submitted to Cynthia de
Roch, General Counsel, Texas Building and Procurement Com-
mission, P.O. Box 13047, Austin, TX 78711-3047. Comments
may also be sent via email to travis.langdon@tbpc.state.tx.us.
All comments must be received no later than thirty (30) days from
the date of publication of the proposal to the Texas Register.

The new rules in 8111.14 are proposed under the authority of
the Texas Government Code, Title 10, Subtitle D, §§2152.003,
2161.002, and 2161.253.

The following codes are affected by these rules: Texas Govern-
ment Code, Chapters 2161.

§111.14. Subcontracting.

(@) Genera Provisions

(1) In accordance with Texas Government Code, Chapter
2161, Subchapter F, each state agency that considers entering into a
contract with an expected value of $100,000 or more shall, before the
agency solicits bids, proposals, offers, or other applicable expressions
of interest, determine whether subcontracting opportunities are prob-
able under the contract.

(A) State agencies shall use the following steps to de-
termine if subcontracting opportunities are probable under the con-
tract:

(i) Use the HUB participation goals in §111.13 of
thistitle (relating to Annual Procurement Utilization Goals); and

(ii) Research the Centralized Master Bidders List,
the HUB Directory, the Internet, and other directories, identified by the
commission, for HUBs that may be available to perform the contract
work.

(B) Inaddition determination of subcontracting oppor-
tunities may include, but is not limited to, the following:

(i) contacting other state and local agencies and in-
stitutions of higher education to obtain information regarding similar
contracting and subcontracting opportunities; and

(i) reviewing the history of similar agency purchas-
ing transactions.

(2) If subcontracting opportunities are probable, each
agency’s invitation for bids, requests for proposals or other purchase
solicitation documents for construction, professional services, other
services, and commodities with an expected value of $100,000 or
more shall state that probability and require a HUB subcontracting
plan.

(A) TheHUB subcontracting plan shall be submitted at
the same time as the response (bid, proposal, offer, or other applica-
ble expression of interest), except for construction contracts involving
alternative delivery methods. For construction contracts involving al-
ternative delivery methods, the HUB subcontracting plan may be sub-
mitted up to 24 hours following the date/time that responses are due
provided that responses are not opened until the HUB subcontracting
plan is received.

(B) Responses that do not include a completed HUB
subcontracting plan in accordance with paragraph (3) of this section,
shall berejected dueto material failureto comply with advertised spec-
ifications in accordance with §113.6 (a) of this title (relating to Bid
Evaluation and Award).

(3) A state agency shal require a respondent to state
whether it is a certified HUB. A state agency shall also require
a respondent to state overall subcontracting and overal certified
HUB subcontracting to be provided in the contract. Respondents
shall follow procedures in subsection (&)(3)(A)(i), (&(3)(A)(ii), and
(@)(3)(A)(iii) of this section when devel oping the HUB subcontracting
plan.

(A) TheHUB subcontracting plan shall consist of com-
pleted forms prescribed by the Texas Building and Procurement Com-
mission and shall include the following:

(i) certification that respondent has made a good
faith effort to meet the requirements of this section,

(ii) identification of the subcontractors that will be
used during the course of the contract,

(iii)  the expected percentage of work to be subcon-

tracted

(iv) and the approximate dollar value of that per-
centage of work. The plan shal include goals established pursuant
to 8111.13 of this title (relating to Annual Procurement Utilization
Goals).

(B) The successful respondent shall provide all addi-
tional documentation required by the agency to demonstrate compli-
ance with good faith effort requirements prior to contract award. If
the successful respondent is unable to provide supporting documen-
tation (phone logs, fax transmittals, electronic mail, etc.) within the
timeframe specified by the agency to demonstrate compliance with
this subsection prior to contract award, that respondent’s bid/proposal
shall be rejected for material failure to comply with advertised speci-

(b) Construction Contracts
(1) Evidenceof good faith effort in developing aHUB sub-
contracting plan for construction contracts, including heavy construc-

tion, building construction, and special trade construction includes, but
is not limited to, the following procedures:

(A) Divide the contract work into reasonable lots or
portions to the extent consistent with prudent industry practices.

(B) Provide written justification of the selection
process if a non HUB subcontractor is selected.

(C) Provide notice to minority or women trade organi-
zations or development centers to assist in identifying HUBs by dis-
seminating subcontracting opportunities to their membership/partici-
pants. The notice shall, in all instances, include the scope of work,
information regarding location to review plans and specifications, in-
formation about bonding and insurance requirements, and identify a
contact person. Respondent must provide notice to organizations or
development centers no less than five (5) working days for construc-
tion contracts prior to submission of the response (bid, proposal, offer,
or other applicable expression of interest).

(D) Notify HUBs of the subcontracting opportunities
that the respondent intends to subcontract. The preferable method of
notification shall be in writing. The notice shall, in al instances, in-
clude the scope of the work, information regarding the location to re-
view plans and specifications, information about bonding and insur-
ance requirements, and identify a contact person. The notice shall be
provided to potential HUB subcontractors prior to submission of the
respondent’ s response.
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(2) The respondent shall provide potential HUB subcon-
tractors reasonable time to respond to the respondent’s notice. "Rea

(4) The respondent shall provide the notice described in
this section to three or more HUBs per each subcontracting opportu-

sonable time to respond” in this context is no less than five (5) working
daysfor construction contracts, including heavy construction, building

nity that provide the type of work required for each subcontracting
opportunity identified in the contract specifications or any other sub-

construction, and special trade construction, from receipt of notice, un-

contracting opportunity the respondent cannot complete with its own

less circumstances require adifferent time period, which is determined
by the agency and documented in the contract file.

(3) Therespondent shall usethe commission’s Centralized
Master Bidders List, the HUB Directory, Internet resources, and/or
other directories as identified by the commission or agency when
searching for HUB subcontractors. Respondents may rely on the
services of minority, women, and community organizations contractor
groups, local, state, and federal business assistance offices, and
other organizations that provide assistance in identifying qualified
applicants for the HUB program who are able to provide all or select
elements of the HUB subcontracting plan.

(4) The respondent shall provide the notice described in
this section to three or more HUBS per each subcontracting opportu-

equipment, supplies, materials, and/or employees. If more than three
subcontracting opportunities areidentified the respondent shall contact
a total minimum of nine (9) HUBs. The respondent must document
the HUBS contacted on the forms provided by the Texas Building and
Procurement Commission.

(A) Provide written justification of the selection
process if anon HUB subcontractor is selected.

(B) Provide notice to minority or women trade orga-
nizations or development centers to assist in identifying HUBs by
disseminating subcontracting opportunities to their membership/par-
ticipants. The notice shall, in all instances, include the scope of the
work, required qualifications, and identify a contact person. Respon-
dent must provide notice to organizations or development centers no

nity that provide the type of work required for each subcontracting

less than five (5) working days prior to submission of response (bid,

opportunity identified in the contract specifications or any other sub-
contracting opportunity the respondent cannot complete with its own
equipment, supplies, materials, and/or employees. |f more than three
subcontracting opportunities are identified the respondent shall contact
a total minimum of nine (9) HUBs. The respondent must document

proposd, offer, or other applicable expression of interest).
(d) Commodities and Other Services Contracts

(1) Evidence of good faith effort in developingaHUB sub-
contracting plan for commodities and other services contractsincludes,

the HUBs contacted on the forms prescribed by the Texas Building

but is not limited to, the following procedures:

and Procurement Commission.
(c) Professiona Services Contracts

(1) Evidence of good faith effort in developing aHUB sub-
contracting plan for professional services contractsis established if the

(A) Divide the contract work into reasonable lots or
portions to the extent consistent with prudent industry practices.

(B) Notify HUBs of the subcontracting opportunities
that the respondent intends to subcontract. The preferable method

prime contractor meets the following conditions and procedures:

(A) A HUB subcontracting plan for a professiona
services contract which meets or exceeds HUB participation goals
in 8111.13 of this title (relating to Annual Procurement Utilization
Goals), constitutes good faith effort under this section, or

(B) Develop aHUB Subcontracting Plan under the fol-
lowing procedures:

(i) Divide the contract work into reasonable lots or

of natification shall be in writing. The notice shall, in all instances,
include the scope of the work, specifications, and identify a contact
person. The notice shall be provided to potential HUB subcontractors
prior to submission of the respondent’s response.

(i) The respondent shall provide potential HUB
subcontractors reasonable time to respond to the respondent’s notice.
"Reasonable time to respond” in this context is no less than five
working days from receipt of notice, unless circumstances require
a different time period, which is determined by the agency and

portions to the extent consistent with prudent industry practices.

(i) Notify HUBs of the subcontracting opportuni-
ties that the respondent intends to subcontract. The preferable method

documented in the contract file.

(i) Therespondent shall usethe commission’s Cen-
tralized Master Bidders List, the HUB Directory, Internet resources,

of notification shall be in writing. The notice shall, in al instances,
include the scope of the work, required qualifications, and identify a

and/or other directories as identified by the commission or agency
when searching for HUB subcontractors. Respondentsrely on the ser-

contact person. The notice shall be provided to potential HUB sub-

vices of minority, women, and community organizations, contractor

contractors prior to submission of the respondent’s response.

(2) The respondent shall provide potential HUB subcon-
tractors reasonable time to respond to the respondent’s notice. "Rea
sonable time to respond” in this context is no less than five (5) working
days from receipt of notice, unless circumstances require a different
time period, which is determined by the agency and documented in
the contract file.

(3) The respondent shall use the commission’s Central-
ized Master Bidders List, the HUB Directory, Internet resources, and/
or other directories as identified by the commission or agency when
searching for HUB subcontractors. Respondents may rely on the ser-
vices of minority, women, and community organizations, contractor
groups, local, state, and federal business assistance offices, and other
organizationsthat provide assistancein identifying qualified applicants
for the HUB program who are able to provide all or select elements of
the HUB subcontracting plan.

groups, locd, state, and federal business assistance offices, and other
organizationsthat provide assistancein identifying qualified applicants
for the HUB program who are able to provide all or select elements of
the HUB subcontracting plan.

(iii) The respondent shal provide the notice de-
scribed in this section to three or more HUBS per each subcontracting
opportunity that provide the type of work required for each subcon-
tracting opportunity identified in the contract specifications or any
other subcontracting opportunity the respondent cannot compl ete with
its own equipment, supplies, materials, and/or employees. If more
than three subcontracting opportunities are identified the respondent
shall contact a total minimum of nine (9) HUBs. The respondent
must document the HUBs contacted on the forms provided by the
Texas Building and Procurement Commission.

(C) Provide written judtification of the selection
process if anon HUB subcontractor is selected.

PROPOSED RULES February 6, 2004 29 TexReg 1115



(D) Provide notice to minority or women trade organi-
zations or development centers to assist in identifying HUBs by dis-

(B) monthly payroll records showing company staff
fully engaged in the contract, and

seminating subcontracting opportunities to their membership/partici-
pants. The notice shall, in all instances, include the scope of the work,
specifications, and identify a contact person. Respondent must pro-
vide notice to organizations or development centers no less than five
(5) working days for construction contracts prior to submission of the

(C) on site reviews of company headquarters or work
site where services are to be performed.

(D) documentation proving employment of qualified
personnel holding the necessary licenses and certificates required to

response (bid, proposal, offer, or other applicable expression of inter-

perform the work.

est).
(2) In making a determination if a good faith effort has

(5) The HUB subcontracting plan shall be reviewed and
evaluated prior to contract award and, if accepted, shall become a pro-

been made in the development of the required HUB subcontracting
plan, a state agency may require the respondent to submit support-
ing documentation explaining how the respondent has made a good

vision of the agency’s contract. Revisions necessary to clarify and
enhance information submitted in the original HUB subcontracting
plan may be made in an effort to determine good faith effort. State

faith effort according to each criterion listed in subsection (a)(3)(A)(i),
@(3)(A)(ii), and (&)(3)(A)(iii). The documentation shall include at

(A) how the respondent divided the contract work into
reasonable lots or portions consistent with prudent industry practices;

(B) how the respondent’s notices contain adequate in-
formation about bonding, insurance, the availability of plans, the spec-
ifications, scope of work, required qualifications and other require-
ments of the contract to three or more certified HUBs per each identi-
fied subcontracting opportunity or a minimum of nine HUBs for con-
tracts with more than three (3) identified subcontracting opportunities
per contract alowing reasonable time for HUBS to participate effec-
tively;

(C) how the respondent negotiated in good faith with

agencies shall review the documentation submitted by the respondent
to determine if a good faith effort has been made in accordance with
this section. If the agency determines that a submitted HUB subcon-
tracting plan was not developed in good faith, the agency shall treat
the lack of good faith as a material failure to comply with advertised
specifications, and the subject response (bid, proposal, offer, or other
applicable expression of interest) shall be rejected. The reasons for
rejection shall be recorded in the procurement file.

(6) If the respondent is selected and decides to subcontract
any part of the contract after the award, as a provision of the contract,
the contractor/vendor must comply with provisions of this section re-
lating to developing and submitting a subcontracting plan before any
modifications or performance in the awarded contract involving sub-
contracting can be authorized by the state agency. If the selected con-
tractor/vendor subcontracts any of the work without prior authorization

qualified HUBs, not rejecting qualified HUBs who were also the best
value responsive bidder;

(D) how the respondent provided notice to minority or
women trade organizations or development centers to assist in iden-
tifying HUBs by disseminating subcontracting opportunities to their
membership/participants;

(E) for contracts subject to (c)(1)(A), how the respon-
dent plans to subcontract with certified HUBs in an effort to meet or
exceed HUB participation goalsin §111.13 of thistitle (relating to An-
nual Procurement Utilization Goals) for each identified subcontracting
opportunity.

(3) A respondent’s participation in a Mentor Protégé Pro-
gram under the Texas Government Code §2161.065, and the submis-

and without complying with this section, the contractor/vendor would
be deemed to have breached the contract and be subject to any reme-
dial actions provided by Texas Government Code, Chapter 2161, state
law and this section. Agencies may report nonperformance relative
to its contracts to the commission in accordance with Chapter 113,
Subchapter F of thistitle (relating to the Vendor Performance and De-
barment Program).

(7) If at any time during the term of the contract, a con-
tractor/vendor desires to make changes to the approved subcontracting
plan, proposed changes must be received for prior review and approval
by the state agency before changes will be effective under the contract.
The contractor/vendor must comply with provisions of subsection (a),
paragraph 3, relating to developing and submitting a subcontracting
plan for substitution of work or of asubcontractor, prior to any aterna

sion of a protégé as a subcontractor in the HUB subcontracting plan
constitutes agood faith effort for the particular areato be subcontracted
with the protégé. When submitted, state agencies may accept a Men-

tives being approved under the subcontracting plan. The state agency
shall approve changes by amending the contract or by another form of
written agency approval. The reasonsfor amendments or other written

tor Protégé Agreement that has been entered into by the respondent
(mentor) and a certified HUB (protégé). The agency shall consider
the following in determining the respondent’s good faith effort:

(A) if the respondent has entered into a fully executed
Mentor Protégé Agreement that has been registered with the commis-

approval shall be recorded in the procurement file.

(8) If a state agency expands the original scope of work
through a change order or contract amendment, including a contract
renewal that expands the scope of work, the state agency shall de-
termine if the additional scope of work contains additional probable

sion prior to submitting the plan, and

(B) if the respondent’s HUB subcontracting plan iden-
tifiesthe areas of subcontracting that will be performed by the protégé.

(4) If the respondent is able to fulfill any of the potential
subcontracting opportunities identified with its own equipment, sup-
plies, materials and/or employees, respondent must sign an affidavit
and provide a statement explaining how the respondent intends to ful-
fill each subcontracting opportunity. The respondent must agree to
provide the following if requested by the agency:

(A) evidence of existing staffing to meet contract ob-
jectives,

subcontracting opportunities not identified in the initial solicitation.
If the agency determines additiona probable subcontracting opportu-
nities exist, the agency will require the contractor/vendor to submit a
HUB subcontracting plan/revised HUB subcontracting plan for the ad-
ditional probable subcontracting opportunities.

(99 The HUB subcontracting plan/revised HUB subcon-
tracting plan shall comply with the provisions of this section relating
to development and submission of a subcontracting plan before any
modifications or performance in the awarded contract involving the
additional scope of work can be authorized by the agency. If the con-
tractor/vendor subcontracts any of the additional subcontracting op-
portunities identified by the agency without prior authorization and
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without complying with this section, the contractor/vendor would be
deemed to have breached the contract and be subject to any remedial
actions provided by Texas Government Code, Chapter 2161, state law
and this section. Agencies may report nonperformance relative to its
contracts to the commission in accordance with Chapter 113, Subchap-
ter F of thistitle (relating to the Vendor Performance and Debarment
Program.)

(10) The contractor/vendor shall maintain business records
documenting its compliance with the HUB subcontracting plan and
shall submit a compliance report to the contracting agency monthly
and in the format required by the Texas Building and Procurement
Commission. The compliance report submission shall be required as
a condition for payment.

(11) During the term of the contract, the state agency shall
monitor the HUB subcontracting plan monthly to determine if the
value of the subcontracts to HUBs meets or exceeds the HUB subcon-
tracting provisions specified in the contract. Accordingly, state agen-
cies shall audit and require a contractor/vendor to whom a contract has
been awarded to report to the agency the identity and the amount paid
to its subcontractors in accordance with §111.16(c) of thistitle (relat-
ing to State Agency Reporting Requirements). If the contractor/vendor
is meeting or exceeding the provisions, the state agency shall main-
tain documentation of the contractor’ s’'vendor’s efforts in the contract
file. If the contractor/vendor fails to meet the HUB subcontracting
provisions specified in the contract, the state agency shall notify the
contractor of any deficiencies. The state agency shall give the con-
tractor/vendor an opportunity to submit documentation and explain to
the state agency why the failure to fulfill the HUB subcontracting plan
should not be attributed to a lack of good faith effort by the contrac-
tor/vendor.

(12) To determine if the contractor/vendor made the re-
quired good faith effort, the agency may not consider the success or
failure of the contractor/vendor to subcontract with HUBs in any spe-
cific quantity. The agency’s determination is restricted to considering
factors indicating good faith effort including, but not limited to, the
following:

(A) whether the contractor gave timely notice to the
subcontractor regarding the time and place of the subcontracted work;

(B) whether the contractor facilitated access to the
work site, electrical power, and other necessary utilities, and

(C) whether documentation or information was pro-
vided that included potential changes in the scope of contract work.

(13) If adetermination is made that the contractor/vendor
failed to implement the HUB subcontracting plan in good faith, the
agency, in addition to any other remedies, may report nonperformance
to the commission in accordance with Chapter 113, Subchapter F of
thistitle (relating to Vendor Performance and Debarment Program). In
addition, if the contractor/vendor failed to implement the subcontract-
ing plan in good faith, the agency may revoke the contract for breach
of contract and make a claim against the contractor/vendor.

(14) State agencies shall review their procurement proce-
dures to ensure compliance with this section. In accordance with
8111.26 of thistitle (relating to HUB coordinator responsibilities) the
agency’s HUB coordinator and contract administrators should facili-
tate institutional compliance with this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400443

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Proposed date of adoption: March 17, 2004

For further information, please call: (512) 463-4257

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 32. DISEASE MANAGEMENT

1 TAC §354.1415

The Texas Health and Human Services Commission (HHSC)
proposes to amend Chapter 354, Medicaid Health Services by
adding a new division to the existing subchapters. HHSC adds
Division 32, Disease Management §354.1415, concerning Con-
ditions for Participation. Chapter 354 describes the benefits and
provider requirements of the Texas medical assistance (Medic-
aid) program. The new division added at §354.1415, Conditions
for Participation, outlines the requirements for entities that wish
to contract with HHSC to provide disease management services
to recipients of Medicaid. The proposed section is required to
satisfy the requirements of House Bill 727, 78th Legislature, reg-
ular session (2003), which mandates that HHSC, by rule, shall
prescribe the minimum requirements that a provider of a disease
management program must meet to be eligible to receive a con-
tract.

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five-year period the proposed rule
is in effect there will be no fiscal impact to state government. The
proposed rule will not result in any fiscal implications for local
health and human services agencies. Local governments will
not incur additional costs.

Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the new
rule as proposed as they will not be required to alter their busi-
ness practices as a result of the rule. There are no anticipated
economic costs to persons who are required to comply with the
proposed rule. There is no anticipated negative impact on local
employment.

Dena Stoner, Associate Medicaid and CHIP director for Program
Innovation, has determined that for each year of the first five
years the section is in effect, the public will benefit from the adop-
tion of the section. The anticipated public benefit, as a result of
enforcing the section, will be the establishment of minimum pro-
gram requirements for providers of disease management ser-
vices, and to ensure Medicaid recipients obtain consistent, qual-
ity health service interventions.
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HHSC has determined that the proposed rule is not a "major
environmental rule" as defined by §2001.0225 of the Texas Gov-
ernment Code. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environment exposure and that
may adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment
or the public health and safety of a state or a sector of the state.
The proposed rule is not specifically intended to protect the en-
vironment or reduce risks to human health from environment ex-
posure.

HHSC has determined that the proposed rule does not restrict
or limit an owner’s right to his or her property that would other-
wise exist in the absence of government action and, therefore,
does not constitute a taking under §2007.043 of the Government
Code.

Written comments on the proposal may be submitted to Geri
Willems, Program Analyst, at P.O. Box 13247 Mail Code H-100,
Austin, Texas 78711-3247, by fax to 512-424-6665, or by e-mail
to geri.willems@hhsc.state.tx.us within 30 days of publication of
this proposal in the Texas Register. A public hearing is sched-
uled for February 17, 2004 from 9:00 a.m. to 11:00 a.m. (central
time) in the Public Hearing Room of the Brown Heatly State Of-
fice Building, 4900 North Lamar, Austin, Texas. Persons requir-
ing further information, special assistance, or accommodations
should contact Linda Williams at (512) 424-6646.

The new rule is proposed under the Texas Government Code,
8531.033, which provides the Commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
832.021, and the Texas Government Code, §531.021(a), which
provides the Health and Human Services Commission (HHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas.

The proposed rule affects the Human Resources Code, Chapter
32, and the Texas Government Code, Chapter 531. No other
statutes, articles, or codes are affected by the proposed new rule.

§354.1415. Conditions for Participation.

In addition to the general requirementsfor contractorslisted in Chapter
391, Purchase of Goods and Services by Health and Human Services
Agencies and Chapter 392, Procurements by the Health and Human
Services Commission, disease management companies must meet all
of the following program requirements to be considered for a contract
with the state. Entities who wish to contract with the Health and Hu-
man Services Commission (HHSC) to provide disease management
services must meet the following conditions:

(1) Have an appropriate method for using HHSC health-
care data to identify targeted disease populations;

(2) Have an evidence-based healthcare practice guideline
with minimum standards of care and clinical outcomes for each tar-
geted disease;

(3) Have collaborative healthcare practice models in place
to include HHSC' s contracted physicians, support service providers,
and existing community resources;

(4) Ensurethat arecipient’s primary care physician (PCP)
and other appropriate specialty physicians, or registered nurses, ad-
vance practice nurses, or physician assistants become directly involved
in the disease management program through which the recipient re-
CEIVES Services,

(5) Have patient self-care management education materi-
a's and methods appropriate to each targeted disease population that
demonstrate cultural competency;

(6) Have serviceprovider education materials and methods
appropriate to each targeted disease population;

(7) Have process and outcome measurements, evaluations,
and management systems based on standardized best practice guide-
lines;

(8) Have routine reporting processes that are proven to
properly support disease management goals;

(9) Have demonstrable, measurable, and successful expe-
rience in disease management for the targeted disease populations;

(9) Provide access to 24 hour-a-day, seven days-per-week
nurse call center;

(10) Have the ability to guarantee program savings; and

(11) Meet applicablefederal and state laws and regulations
governing the participation of providersin the Medicaid program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2004.

TRD-200400515

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 424-6576

L4 L4 L4
CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES

SUBCHAPTER G. TELEMEDICINE SERVICES
AND OTHER COMMUNITY-BASED SERVICES
1 TAC §355.5902

The Texas Health and Human Services Commission (HHSC)
proposes to amend 8355.5902, concerning reimbursement
methodology for Primary Home Care, in its Medicaid Reim-
bursement Rates chapter. The purpose of the amendment is
to change the term for clients who receive a priority service
break designation from "Priority 1" to "priority.” The amendment
also replaces the term "provider agency" with "contract," and
the terms "contracted provider" and "provider" with "provider
agency," as appropriate.

Tom Suehs, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for the first five-year period the pro-
posed section is in effect, there are no fiscal implications for state
government or local government as a result of enforcing or ad-
ministering the section.

David Palmer, Director, Rate Analysis, has determined that for
each year of the first five years the section is in effect, the pub-
lic benefit anticipated as a result of enforcing the section is that
the reimbursement methodology for the Primary Home Care Pro-
gram will appropriately reflect the name change made by DHS
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for clients with a priority service designation and will more accu-
rately describe the use of contracts in reimbursement determi-
nation. There is no adverse economic effect on small or micro
businesses as a result of enforcing or administering the section,
because the proposal is technical in nature and does not add
any new requirements for businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed section. There is no anticipated effect on local employ-
ment in geographic areas affected by this section.

Questions about the content of this proposal may be directed
to Carolyn Pratt at (512) 685- 3127 (fax: (512) 685-3104) in
HHSC's Rate Analysis Department. Written comments on the
proposal may be submitted to Ms. Pratt via fax or mailed to
HHSC Rate Analysis, Mail Code H- 400, 1100 West 49th Street,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

Under 82007.003(b) of the Government Code, HHSC has de-
termined that Chapter 2007 of the Government Code does not
apply to this rule. Accordingly, HHSC is not required to complete
a takings impact assessment regarding this rule.

The amendment is proposed under the Government Code,
8531.033, which authorizes the commissioner of HHSC to
adopt rules necessary to carry out the commission’s duties, and
§531.021(b), which establishes HHSC as the agency responsi-
ble for adopting reasonable rules governing the determination
of fees, charges, and rates for medical assistance payments
under the Human Resources Code, Chapter 32.

The amendment implements the Government Code, §8531.033
and 531.021(b).

§355.5902. Reimbursement Methodology for Primary Home Care.
(@ (No change)
(b) Cost reporting. Provider agencies [Providers] must follow

the cost-reporting guidelines as specified in §355.105 of thistitle (relat-
ing to General Reporting and Documentation Requirements, M ethods

and Procedures).

(1) All provider agencies [contracted providers] must sub-
mit a cost report unless the number of days between the date the first
Texas Department of Human Services client received services and the
provider agency’ s[provider’s] fiscal year end is 30 days or fewer. The
provider agency may be excused from submitting a cost report if cir-
cumstances beyond the control of the provider agency make cost report
completion impossible, such as the loss of records due to natural dis-
asters or removal of records from the provider agency’s [provider's]
custody by any governmental entity. Requests to be excused from sub-
mitting a cost report must be received at the address specified in the
letter mailed along with the cost report before the due date of the cost
report.

(2) Provider agencies [Providers] are responsible for re-
porting only allowable costs on the cost report, except where cost re-
port instructions indicate that other costs are to be reported in specific
lines or sections. Only allowable cost information is used to deter-
mine recommended reimbursement. HHSC excludes from reimburse-
ment determination unallowable expenses included in the cost report
and makes the appropriate adjustments to expenses and other infor-
mation reported by provider agencies [providers]. The purpose is to
ensure that the database reflects costs and other information which are
necessary for the provision of services and are consistent with federal
and state regulations.

(A)-(B) (No change.)

(c) Reimbursement determination. Reimbursement is deter-
mined in the following manner.

(1) Cost determination by cost area. Allowable costs are
combined into three cost areas, after allocating payroll taxes to each
salary line item on the cost report on a pro rata basis based on the por-
tion of that salary line item to the amount of total salary expense and
after applying employee benefits directly to the corresponding salary
line item.

(A) Service support cost area. This includes field su-
pervisors salariesand wages, benefits, and mileage reimbursement ex-
penses. Thisalso includes building, building equipment, and operation
and maintenance costs; administration costs; and other service costs.
Administration expenses equal to $0.18 per priority [Priority 1] unit of
service are alocated to priority [Priority 1]. The administration costs
remaining after this allocation are summed with the other service sup-
port costs.

(B) Non-priority [Nonpriority] attendants cost area
wages, benefits, and mileage reimbursement expenses. This cost area
iscalculated as specified in 8355.112 of thistitle (relating to Attendant
Compensation Rate Enhancement).

(C) Priority [1] attendants cost area. Thisincludes pri-
ority [Priority 1] attendants’ salaries and wages, benefits, and mileage
reimbursement expenses. This cost area is calculated as specified in
8§355.112 of this title [(relating to Attendant Compensation Rate En-
hancement)].

(2) Recommended reimbursement by cost area. For the
service support cost area described in paragraph (1)(A) of this subsec-
tion the following is calculated:

(A) Projected costs. Each contract’s [provider's] total
allowable costs, excluding depreciation and mortgage interest, per unit
of service are projected from each contract’s [previder ageney’s| re-
porting period to the next ensuing reimbursement period, as described
in §355.108 of thistitle (relating to Determination of Inflation Indices)
to calculate the projected expenses. Reimbursement may be adjusted
where new legislation, regulations, or economic factors affect costs as
specified in 8355.109 of this title (relating to Adjusting Reimburse-
ment When New L egislation, Regulations, or Economic Factors Affect
Costs).

(B) Projected cost per unit of service. To determinethe
projected cost per unit of service for each contract [provider agency],
the total projected allowable costs for the service support cost area are
divided by total units of service, including non-priority [nonpriority]
services, priority [Priority 1] services, and STAR+PLUS services, in
order to calculate the projected cost per unit of service.

ageneies] projected allowabl e costs per unit of servicearerank ordered
from low to high, along with each contract’s [provider agency’s] cor-

(D) Recommended reimbursement for the service sup-
port cost area. The total units of service for each contract [provider
ageney] are summed until the median hour of service is reached. The
corresponding projected expense is the weighted median cost compo-
nent. The weighted median cost component is multiplied by 1.044 to
calcul ate the recommended reimbursement for the service support cost
area. The service support cost area recommended reimbursement is
limited, if necessary, to available appropriations.

(3) Tota recommended reimbursement.
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(A) For non-priority [nonpriority] clients. The recom-
mended reimbursement is determined by summing the recommended
reimbursement described in paragraph (2) of this subsection and the
cost area component from paragraph (1)(B) of this subsection

(B) For priority [Priority 1] clients. The recommended
reimbursement is determined by summing the recommended reim-
bursement described in paragraph (2) of this subsection and the cost
area component from paragraph (1)(C) of this subsection.

(d) Reimbursement determination authority. The reimburse-
ment determination authority is specified in §355.101 of thistitle [(re-
lating to Introduction)].

(e) Deskreviewsandfield auditsof cost reports. Desk reviews
or field audits are performed on cost reports for all provider agencies
[contracted providers]. The frequency and nature of the field audits
are determined by HHSC to ensure the fiscal integrity of the program.
Desk reviews and field audits will be conducted in accordance with
§355.106 of thistitle(relating to Basic Objectivesand Criteriafor Audit
and Desk Review of Cost Reports), and provider agencies [providers)
will be notified of the results of adesk review or an audit in accordance
with §355.107 of this title (relating to Notification of Exclusions and
Adjustments). Provider agencies [Providers] may request an informal
review and, if necessary, an administrative hearing to dispute an action
taken under §355.110 of this title (relating to Informal Reviews and
Formal Appeals).

(f) Factors affecting allowable costs.  Provider agencies
[Providers] must follow the guidelines in determining whether a
cost is allowable or unallowable as specified in §355.102 of this title
(relating to General Principles of Allowable and Unallowable Costs)
and 8§355.103 of thistitle (relating to Specifications for Allowable and
Unallowable Costs).

(g) (Nochange.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400464

Steve Aragén

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 20. ADMINISTRATION
SUBCHAPTER G. EMPLOYEE TRAINING
AND EDUCATION PROGRAM

16 TAC §820.601 - 20.605

The Railroad Commission of Texas (Commission) proposes new
§820.601-20.605, relating to Employee Training and Education

Program, In-Service Instruction, Staff Development, Tuition Re-
imbursement Program, and Required Training, which will be in
16 TAC Chapter 20, new subchapter G, to be entitled Employee
Training and Education Program. The Commission proposes the
new rules to establish its employee training program in accor-
dance with the requirements of Texas Government Code, Chap-
ter 656, Subchapters C and D.

Proposed new §20.601 states the scope, purpose, and limita-
tions and conditions of the Commission’s employee training and
education program. The program consists of in-service instruc-
tion, staff development training, the tuition reimbursement pro-
gram, and required training. Employees are eligible to partici-
pate in the Commission’s training and education program to in-
crease their job-related knowledge and skills, without regard to
race, color, religion, sex, age, national origin, disability, or vet-
eran status.

The Commission’s employee training and education program
must relate to an employee’s job duties following the training.
The Commission’s objectives for the employee training program
include developing and retaining a well-trained and competent
staff; acquainting employees with new technical, legal, or secu-
rity developments; motivating employees and stimulating their
involvement and participation in Commission work; assisting
employees in achieving their maximum potential and usefulness
to the Commission; and improving the efficiency and economy
of state government.

The Commission’s employee training and education program is
contingent upon funding authorized by the legislature or through
available funds in the Commission’s regular budget. An em-
ployee’s participation in training or education for which the Com-
mission would expend funds is not a right, nor is it an obligation
of the Commission to any of its employees. There is no guaran-
tee that budgeted amounts will be available at all times in a fiscal
year. The funds available to any one employee may not exceed
$1,200 per fiscal year. An employee’s participation in training
under the program does not in any way affect an employee’s
at-will status; is not considered a guarantee or indication that
approval will be granted for subsequent requests to participate;
and does not constitute a guarantee or indication of either con-
tinued employment in a current position or future employment in
a prospective position.

Proposed new §20.602 describes the type of training offered
as in-service instruction. In-service instruction includes new
employee orientation; training on policies prohibiting discrimina-
tion; and other instruction including but not limited to technical
courses that provide technical knowledge and skill requirements
for effective job performance in a specific classification series,
such as hazardous materials training; computer-related basic
and advanced courses for desktop applications, as well as
advanced courses for information technology professionals
and other staff who use advanced computer applications;
information and data security training that offer best practices
for ensuring the security and integrity of the Commission’s
information resources; and safety training, such as disaster
preparedness, basic first aid, highway and traffic safety, and
office safety and health that are offered to all employees.
The Commission may require employees to attend in- service
instruction.

Proposed new §20.603 describes staff development training of-
fered to employees. The Commission may pay for an employee
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to attend a workshop, seminar, conference, institute, or contin-
uing education course that is related to a current or prospec-
tive duty assignment. An employee’s request to attend a staff
development program must be approved in advance by the em-
ployee’s supervisor and division director. An employee’s par-
ticipation in a continuing education course or program that is
required for an employee to maintain a professional license is
considered a priority in allocating a division’s training budget
if the professional license is a requirement of the employee’s
job. Attendance at an approved staff development program is
considered part of the employee’s normal work duties, and the
employee is not required to use accrued leave to attend. The
Commission may reimburse travel expenses incurred by employ-
ees attending a staff development program according to current
Commission policy regarding employee travel.

Proposed new §20.604 sets for the guidelines for the tuition re-
imbursement program. In this section, "training" means instruc-
tion, teaching, or other education received by a Commission em-
ployee that is not normally received by other Commission em-
ployees and that is designed to enhance the ability of the em-
ployee to perform his or her job. The term includes a course of
study at an institution of higher education or a private or inde-
pendent institution of higher education as defined by Texas Edu-
cation Code, §61.003. The tuition reimbursement program does
not include training required either by state or federal law or that
is determined necessary by the Commission and offered to all
employees of the Commission performing similar jobs. In-ser-
vice instruction and staff development are not part of the tuition
reimbursement program.

A Commission employee may participate in the tuition reim-
bursement program without regard to the employee’s race,
color, religion, sex, age, national origin, disability, or veteran
status, provided that the employee meets the other qualifica-
tions for the program, as set forth in proposed new §20.604(b).
Even if an employee meets all the qualifications of the tuition
reimbursement program, the employee has neither a right to
reimbursement nor a guarantee that budgeted amounts will be
available at all times in a fiscal year. The funds available to any
one employee for tuition reimbursement may not exceed $1,200
per fiscal year.

The Commission will not reimburse employees for any tuition or
registration costs, mandatory fees, and expenses for books and
other written materials that are covered by scholarships, grants,
or other awarded funds; for costs other than tuition or registration
costs, mandatory fees, and expenses for books and other written
materials; for auditing a course; or for any federal income taxes
incurred because of the Commission’s reimbursement of costs
pursuant to the employee training and education program.

Proposed new §20.604(b) sets forth the minimum qualifications
for participation in the tuition reimbursement program. As of the
date the employee makes the request to participate, the em-
ployee must have been employed full time by the Commission for
at least 12 months; must have received an overall performance
rating of at least "meets requirements" on the employee’s cur-
rent Employee Performance Evaluation (EPE); and must have
received no disciplinary action in the prior six months. "Disci-
plinary action" includes a formal written reprimand, suspension
without pay, or salary reduction for disciplinary reasons.

Proposed new 820.604(c) requires that an employee request-
ing approval to participate in the tuition reimbursement program

must meet the minimum requirements and provide to the super-
visor the following information, in writing, prior to enrolling or reg-
istering for a course, class, or training program the employee’s
name, job title, and overall rating on the employee’s current EPE;
the name of the training course or educational institution; the
name and number, if any, of the class, course, or program; the
dates, hours, and duration of the training, and whether any or
all of the training falls during the employee’s regularly sched-
uled work hours; the amount of the tuition or registration fee; the
amount of any mandatory fees that are assessed or charged in
addition to tuition or registration fees; the approximate cost of
books and other written materials; the deadline for enrolling in
or registering for the training; and an explanation of the way in
which the requested training relates to the employee’s job duties
after the training, whether related to a current or a prospective
position.

The employee’s supervisor must review the employee’s request
for tuition reimbursement to determine if the employee meets
the requirements of subsection (b) of this section; the requested
training is related to the employee’s current or prospective em-
ployment duties; the requested training meets one or more of
the objectives set forth in proposed new §20.601(b); and the re-
quested dates and times for attending the training will not ad-
versely affect the employee’s workload or performance.

If the supervisor determines that all elements have been satis-
fied, then the supervisor must meet with the employee to discuss
the obligations that the employee will be expected to meet and
those that the employee may be required to assume should the
request for tuition reimbursement be approved. The employee
will be expected to continue working at Commission for at least
one month for each month of the training course for which the
Commission has paid. If an employee terminates before the end
of this month-for-month period, the employee shall repay the
Commission the full amount of the reimbursement to the em-
ployee. If an employee ceases to be employed by the Com-
mission because of a reduction in force prior to the end of the
month-for-month period, the employee’s obligation to repay the
Commission is terminated.

In addition, the employee’s supervisor or division director may
require the employee to make regular reports regarding the em-
ployee’s progress in the training; discuss information obtained
at the training with other employees; share materials obtained
from training with other employees, to the extent such sharing
does not violate copyright law; assume additional job duties for
which the training prepared the employee; and conduct training
for other employees concerning the information or skills taught
at the training.

The supervisor must also discuss with the employee the spe-
cific attendance times that the training would require. If the em-
ployee would be required to attend the training during normal
work hours, the supervisor and employee must devise a flex-time
work schedule for the employee. If a flex-time work schedule
is not feasible, the supervisor and employee must discuss the
use of the employee’s accrued vacation and compensatory leave
time to accommodate attendance at the training.

In addition to the information provided in the employee’s request
for tuition reimbursement and the discussion with the employee,
the supervisor may also consider the current or prospective job
duties of the employee; the employee’s current and previous two
EPEs; the specific skill needs of the section or division; whether
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there is a lack of employees or applicants with the skills the re-
quested training would provide the employee; whether allow-
ing the employee to attend training during work hours, if that
has been requested, would adversely affect workload or perfor-
mance; the funding available; and any other factor that is relevant
to the employee’s request for tuition reimbursement.

The supervisor must consider the employee’s application, the
information gathered in discussion with the employee, and other
relevant factors, and must issue a decision in writing. If the su-
pervisor concludes that the request should be denied, the su-
pervisor must include a statement of the reason or reasons for
the denial. An employee may appeal a supervisor’s denial to the
division director. If the supervisor decides that the employee’s
request for tuition reimbursement should be approved, the su-
pervisor then forwards the request to the division director with a
written recommendation for approval.

The division director will review the employee’s request and the
supervisor's recommendation, and issue a decision in writing.
If the division director concludes that the request should be de-
nied, the division director must include a statement of the reason
or reasons for the denial. An employee may appeal a division di-
rector’s denial to the deputy executive director. If the division di-
rector decides that the employee’s request for tuition reimburse-
ment should be approved, the division director then forwards the
employee’s request and the supervisor's recommendation to the
deputy executive director with a written recommendation for ap-
proval.

The deputy executive director is authorized to approve or deny
the employee’s request for tuition reimbursement, and must is-
sue a decision in writing. A denial must include a statement of
the reason or reasons for the denial. An employee may appeal
the deputy executive director’s denial of a request for tuition re-
imbursement to the executive director, whose decision is final. If
the deputy executive director approves the request, the original
documents will be retained in the office of the deputy executive
director, and copies of the documents provided to the employee.

Proposed new §20.604(e) provides that an employee who has
received final approval of his or her request for tuition reimburse-
ment must meet all admission requirements of the educational
institution offering the course for which the request for tuition re-
imbursement was approved; complete all paperwork and pay
all costs for the training, including tuition or registration costs,
mandatory fees, expenses for books or other written materials,
etc.; and retain all original dated receipts indicating the amounts
the employee paid for each type of expenditure.

Proposed new §20.604(f) requires an employee to complete the
training within the time period for which tuition reimbursement
was approved. The employee must immediately notify his or her
supervisor if the employee ceases to be enrolled in a class for
which tuition reimbursement was approved. The Commission
will not reimburse an employee for training expenses for incom-
plete or dropped training.

Proposed new §20.604(g) prohibits an employee attending train-
ing approved for tuition reimbursement from using Commission
equipment or resources such as personal computers, printers,
copiers, fax machines, e-mail, internet connections, etc. Dur-
ing the employee’s work hours, the employee may not do re-
search, writing, projects, homework, or other activities related to
the training.

Proposed new §20.604(h) requires an employee to use flex time,
if possible, to accommodate attendance at training. If flex time

is not used, then the employee must use accrued vacation and
compensatory leave time for attendance at training.

Proposed new §20.604(i) sets forth the qualifications and pro-
cedure for tuition reimbursement. Failure to comply with the re-
imbursement requirements will result in denial of reimbursement.
To qualify for tuition reimbursement, an employee must complete
the training with a grade of "C" or better for training graded on
an "A" through "F" scale; a 75 percent or better score for train-
ing graded on a numerical scale; or a passing grade for training
graded on a "pass/fail" scale. The employee must complete any
course in which a grade of "I" (Incomplete) has been awarded
within three months, unless there are valid reasons, such as se-
rious illness, to the contrary. A course dropped after registration
does not qualify for reimbursement.

To receive tuition reimbursement, within 15 working days of re-
ceiving the final grade or grades, the employee must submit to
the Personnel Division a reimbursement claim. A reimbursement
claim consists of copies of the employee’s request; all recom-
mendation memoranda,; the deputy executive director’s or exec-
utive director’s final approval memorandum; the itemized paid
receipts for tuition, mandatory fees, and books and other written
materials; and the official grade report, which the Commission
will keep confidential.

The Personnel Division will verify the employee’s grade and the
costs for tuition or registration fees, other mandatory fees, and
expenses for books and other written materials. Upon approval
of the reimbursement claim, the Personnel Division will forward
the claim to the Finance Division for reimbursement to the em-
ployee.

Proposed new §20.605 pertains to required training. Pursuant
to Texas Government Code, §656.045, the Commission may re-
quire an employee to attend, as all or part of the employee’s du-
ties, a training or education program if the training or education
is related to the employee’s duties or prospective duties. The
Commission may spend public funds as appropriate to pay the
salary, tuition and other fees, travel and living expenses, training
stipend, the expense of training materials, and other necessary
expenses of an employee who is required to participant in a train-
ing or education program.

An employee who is engaged in training pursuant to this section
and who does not perform his or her regular duties for three or
more months as a result of the training may use Commission
equipment or resources such as personal computers, printers,
copiers, fax machines, e-mail, internet connections, etc.; and
may be required by the supervisor or division director to use
a Commission vehicle to attend the training. The employee is
required to sign an agreement of understanding and assume
mandatory obligations, pursuant to Texas Government Code,
§8656.103 and 656.104. If the employee receives training paid
for by the Commission, and during the training period the em-
ployee does not perform the employee’s regular duties for three
or more months as a result of the training, the employee must
agree in writing that the employee will either work for the agency
following the training for at least one month for each month of
the training period or pay the Commission for all the costs asso-
ciated with the training that were paid during the training period,
including any amounts of the employee’s salary that were paid
and that were not accounted for as paid vacation or compen-
satory leave.

If the employee does no work for the Commission following its re-
imbursement to the employee for training costs, works for some
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but not all of the required amount of time, or fails to pay the Com-
mission amounts reimbursed for training costs, and the Commis-
sion does not release the employee from the obligation to either
provide the services or make the payments, the employee is li-
able to the Commission for all costs associated with the train-
ing that the Commission paid, including any amounts of the em-
ployee’s salary that were paid during the training period and that
were not accounted for as paid vacation or compensatory leave,
and for the Commission’s reasonable expenses incurred in ob-
taining payment, including reasonable attorney’s fees.

The Commission may waive the statutory requirements and re-
lease an employee from the obligation to meet those require-
ments only if the Commission finds that such action is in the best
interest of the agency or is warranted because of an extreme per-
sonal hardship suffered by the employee and enters an order to
that effect in open meeting.

Mark Bogan, Director of Personnel, has determined that for each
year of the first five years the new sections are in effect there
may be fiscal implications to state and local governments as a
result of administering or enforcing some of the new sections.
The Commission currently provides in-service and professional
development training to its employees, as set forth in proposed
new §8820.602 and 20.603, within current appropriated and bud-
geted amounts; therefore there will be no fiscal implication to
state government as a result of these two new sections. If the
Commission expends funds for employee training pursuant to
new §820.604 and 20.605, it will do so only if such funds are ap-
propriated by the legislature or become available in the Commis-
sion’s regular budget process; absent those events, the tuition
reimbursement and required training programs are not funded,
and therefore there will be no fiscal implications for state govern-
ment as a result of these two new sections. Should the Commis-
sion fund the tuition reimbursement and required training pro-
grams, other state agencies, including state-supported colleges
or universities, could be recipients of payments pursuant to con-
tracts that the Commission would be authorized to enter into to
provide training or education for one or more Commission em-
ployees. There will be no fiscal implications for local govern-
ments as a result of new 8820.602 and 20.603. There may be
fiscal implications for local governments, in the form of revenue,
as a result of new §820.604 and 20.605 if funds are appropriated
by the legislature or become available in the Commission’s reg-
ular budget process and the Commission enters into a contract
with a local government to provide training or education for one
or more Commission employees.

The public benefit anticipated as a result of the new sections will
be better educated and trained Commission employees. There
is no anticipated economic cost of compliance for small busi-
nesses, micro-businesses, or individuals, because the proposed
new sections apply only to the Commission, a state agency, and
its employees; however, small businesses, micro- businesses,
and individuals could be the recipients of payments for tuition,
mandatory fees, and books by Commission employees who par-
ticipate in training or education provided by such entities.

Comments on the proposed new sections may be submitted to
Rules Coordinator, Office of General Counsel, Railroad Commis-
sion of Texas, P.O. Box 12967, Austin, Texas 78711-2967; online
at www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas Reg-
ister. For further information, call Mr. Bogan at (512) 463-6981.

The status of Commission rulemakings in progress is available
at www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the new sections under Texas
Government Code, Subchapter C, the State Employee Training
Act, and Subchapter D, Restrictions on Certain Training, and
specifically under Texas Government Code, §656.048, which
requires state agencies to adopt rules relating to the eligibility
of the agency’s administrators and employees for training and
education supported by the agency and to the obligations
assumed by the administrators and employees on receiving the
training and education. The rules are also adopted under Texas
Government Code, 8656.102, which provides that before a state
agency spends any money on training for a state employee,
the state agency must adopt a policy governing the training of
employees (in addition to the rules required by §656.048) that
requires training to relate to an employee’s duties following the
training.

Texas Government Code, Chapter 656, Subchapters C and D
are affected by the proposed new sections.

Issued in Austin, Texas on January 23, 2004.
§20.601. Employee Training and Education Program.

(@) Scope of program. The rules in this subchapter establish
the Commission’s employee training and education program. The pro-
gram consists of in-service instruction, as set forth in §20.602 of this
title (relating to In-Service Instruction); staff development training, as
set forth in §20.603 of this title (relating to Staff Development); the
tuition reimbursement program as set forth in §20.604 of thistitle (re-
lating to Tuition Reimbursement Program); and required training as
set forth in §20.605 of this title (relating to Required Training). Em-
ployees are dligible to participate in the Commission’s training and
education program to increase their job-related knowledge and skills,
without regard to race, color, religion, sex, age, national origin, dis-
ability, or veteran status.

(b) Purpose. The Commission’s employee training and edu-
cation program shall relate to an employe€’s job duties following the
training. The Commission’s objectives for the employee training pro-
gram include:

(1) developing and retaining a well-trained and competent
staff;

(2) acquainting employeeswith new technical, legal, or se-
curity developments,

(3) motivating employees and stimulating their involve-
ment and participation in Commission work;

(4) assisting employees in achieving their maximum po-
tential and usefulness to the Commission; and

(5) improving the efficiency and economy of state govern-
ment.

(c) Limitations and conditions.

(1) The employee training and education program is con-
tingent upon funding authorized by the legislature or through available
funds in the Commission’s regular budget.

(2) An employee's participation in training or education
for which the Commission would expend funds pursuant to §§20.603-
20.605 of thistitleis not aright; isnot an obligation of the Commission
to any of its employees; and is not a guarantee that budgeted amounts
will be available at all timesin afiscal year.
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(3) The funds available to any one employee pursuant to
§820.603 and 20.604 shall not exceed $1,200 per fiscal year.

(4) An employee's participation in training pursuant to
8820.603-20.605 of this title shall not:

(A) inany way affect an employee’s at-will status;

(B) be considered a guarantee or indication that ap-
proval will be granted for subsequent requests to participate;

(C) constitute a guarantee or indication of either con-
tinued employment in a current position or future employment in a
prospective position.
§20.602. In-Service Instruction.

(& New employee orientation. The Commission provides a
program of instruction for agency employees, including new employee
orientation.

(b) Training on policies prohibiting discrimination. Within 30
days of the date of employment, each employee shall attend an orien-

(d) Travel expenses. The Commission may reimburse travel
expenses incurred by employees attending a staff development pro-
gram. In that event, the expenses shall be reimbursed according to
current Commission policy regarding employee travel.

§20.604. Tuition Reimbursement Program.
(@) Genera provisions.

(1) Asused in this section, "training" means instruction,
teaching, or other education received by a Commission employee that
is not normally received by other Commission employees and that is
designed to enhance the ability of the employee to perform his or her
job. The term includes a course of study at an institution of higher
education or a private or independent institution of higher education
as defined by Texas Education Code, §61.003.

(2) The tuition reimbursement program does not include
training required either by state or federal law or that is determined
necessary by the Commission and offered to all employees of the Com-
mission performing similar jobs. In-service instruction and staff de-
velopment, as set forth in §§20.602 and 20.603 (relating to In-Service

tation session containing information on the Commission’s palicies
and procedures, including information on discrimination and sexual
harassment. Each employee shall attend supplemental training on dis-
crimination, including sexual harassment, every two years.

(c) Otherinstruction. In-serviceinstruction includesbut is not
limited to:

(1) technical coursesthat provide technical knowledge and
skill requirements for effective job performance in a specific classifi-
cation series, such as hazardous materials training;

(2) computer-related basic and advanced courses for desk-
top applications, as well as advanced courses for information technol -
ogy professionals and other staff who use advanced computer applica-
tions;

(3) information and data security training that offer best
practices for ensuring the security and integrity of the Commission’s
information resources, and

(4) safety training, such as disaster preparedness, basic
first aid, highway and traffic safety, and office safety and health that
are offered to all employees.

(d) Attendance requirement. The Commission may require
employees to attend in-service instruction.

§20.603. Saff Development.

(@ Work related. The Commission may pay for an employee
to attend aworkshop, seminar, conference, institute, or continuing ed-
ucation course that is related to a current or prospective duty assign-
ment. An employee’s request to attend a staff development program
shall have been approved in advance by the employee’ s supervisor and
division director.

(b) Licensing requirement. An employee’s participation in a
continuing education course or program that is required for an em-
ployee to maintain a professional license shall be considered a priority
in allocating a division’s training budget if the professional license is
a requirement of the employee’s job.

() Useof accrued leave. Attendance at an approved staff de-
velopment program shall be considered part of the employee’ s normal
work duties, and the employee shall not be required to use accrued
leave to attend.

Instruction and Staff Development, respectively) are not part of the tu-
ition reimbursement program.

(3) A Commission employee may participatein the tuition
reimbursement program without regard to the employee’s race, color,
religion, sex, age, national origin, disability, or veteran status, provided
that the employee meets the qualifications set forth in subsection (b)
of this section.

(4) An employee has neither a right to reimbursement,
even if the employee meets the qualifications of the tuition reim-
bursement program, nor a guarantee that budgeted amounts will be
available at all timesin afiscal year. The funds available to any one
employee for tuition reimbursement shall not exceed $1,200 per fiscal
year.

(A) any tuition or registration costs, mandatory fees,
and expenses for books and other written materials that are covered
by scholarships, grants, or other awarded funds,

(B) costsother than tuition or registration costs, manda-
tory fees, and expenses for books and other written materials;

(C) auditing a course; or

(D) any federal income taxes incurred because of the

Commission’s reimbursement of costs pursuant to this subchapter.

(b) Minimum qudifications. As of the date the employee
makes the request to participate in the tuition reimbursement program,

(1) beenemployed full time by the Commissionfor at least
12 months;

(2) received an overal performance rating of a least
"meets requirements’ on the employee’s current Employee Perfor-
mance Evaluation (EPE); and

(3) received no disciplinary action in the prior six months.
Asused in this section, "disciplinary action" includes aformal written
reprimand, suspension without pay, or salary reduction for disciplinary
reasons.

(c) Request to participate. An employee requesting approval
to participate in the tuition reimbursement program shall meet the min-
imum requirements set forth in subsection (b) of this section and shall
provide to the supervisor the following information, in writing, prior
to enrolling or registering for a course, class, or training program:
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(1) the employee's name, job title, and overall rating on
the employee's current EPE;

(2) the name of the training course or educational institu-
tion;

(3) the name and number, if any, of the class, course, or
program;

(4) the dates, hours, and duration of the training, and

whether any or al of the training falls during the employee’ sregularly
scheduled work hours;

(5) theamount of the tuition or registration fee;
(6) the amount of any mandatory fees that are assessed or

(iii) share materials obtained from training with
other employees, to the extent such sharing does not violate copyright
law;

(iv) assumeadditional job dutiesfor which thetrain-
ing prepared the employee; and

(v) conduct training for other employees concerning
the information or skills taught at the training.

(3) The supervisor shall aso discuss with the employee
the specific attendance times that the training would require. If the
employee would be required to attend the training during normal
work hours, the supervisor and employee shall devise a flex-time
work schedule for the employee. If aflex-time work schedule is not

charged in addition to tuition or registration fees;
(7) the approximate cost of books and other written mate-

rias;
(8) thedeadlinefor enrolling in or registering for the train-
ing; and

(9) anexplanation of the way in which the requested train-
ing relates to the employee’ s job duties after the training, whether re-
lated to a current or a prospective position.

(d) Supervisor review and action; agency decision.

(1) Theemployee' ssupervisor shall review theemployee's
request for tuition reimbursement to determine if:

(A) the employee meets the requirements of subsection
(b) of this section;

(B) the requested training is related to the employee’s
current or prospective employment duties;

(C) therequested training meets one or more of the ob-
jectives set forth in §20.601(b) of thistitle (relating to Employee Train-
ing and Education Program); and

(D) the requested dates and times for attending
the training will not adversely affect the employee's workload or

feasible, the supervisor and employee shall discuss the use of the
employee’'s accrued leave time to accommodate attendance at the
training.

(4) In addition to the information provided in the em-
ployee's request for tuition reimbursement and the discussion with
the employee, the supervisor may also consider:

(A) the current or prospective job duties of the em-
ployes;

(B) the employee's current and previous two EPEs;

(C) the specific skill needs of the section or division;

(D) whether thereis alack of employees or applicants
with the skills the requested training would provide the employes;

(E) whether alowing the employee to attend training
during work hours, if that has been requested, would adversely affect
workload or performance;

(F) thefunding available; and

(G) any other factor that is relevant to the employee’s
request for tuition reimbursement.

(5) The supervisor shall consider the employee’s applica
tion, the information gathered in discussion with the employee, and

performance.

(2) If the supervisor determines that all four elements of
paragraph (1) of this subsection have been sdtisfied, then the super-
visor shall meet with the employee to discuss the obligations that the
employee will be expected to meet and those that the employee may
be required to assume should the request for tuition reimbursement be
approved.

(A) The employee will be expected to continue work-
ing at the Commission for at least one month for each month of the
training course for which the Commission has paid. If an employee
terminates before the end of this month-for-month period, the em-
ployee shall repay the Commission the full amount of the reimburse-
ment to the employee. If an employee ceases to be employed by the
Commission because of a reduction in force prior to the end of the
month-for-month period, the employee’s obligation to repay the Com-
mission is terminated.

(B) Theemployee'ssupervisor or division director may
require the employee to:

(i) make regular reports regarding the employee's

other relevant factors, and shall issue a decision in writing. If the su-
pervisor concludes that the request should be denied, the supervisor
shall include a statement of the reason or reasons for the denial. An
employee may appea a supervisor’'s denid to the division director.
If the supervisor decides that the employee’s request for tuition reim-
bursement should be approved, the supervisor shall forward the request
to the division director with a written recommendation for approval.

(6) The division director shall review the employee's re-
quest and the supervisor’s recommendation, and shall issue adecision
inwriting. If the division director concludes that the request should be
denied, the division director shall include a statement of the reason or
reasons for the denial. An employee may appeal a division director’'s
denial to the deputy executive director. If the division director decides
that the employee's request for tuition reimbursement should be ap-
proved, the division director shall forward the employee’ s request and
the supervisor’ s recommendation to the deputy executive director with
a written recommendation for approval.

(7) Thedeputy executive director is authorized to approve
or deny the employee’s request for tuition reimbursement, and shall
issue the decision in writing. A denial shall include a statement of the

progress in the training;

(ii) discussinformation obtained at the training with
other employees;

reason or reasons for the denial. An employee may appeal the deputy
executive director’s denial of a request for tuition reimbursement to
the executive director, whose decisionisfinal. If the deputy executive
director approves the request, the original documents shall be retained
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in the office of the deputy executive director, and copies of the docu-
ments shall be provided to the employee.

() Registration and payment for the training. An employee
who has received final approval of his or her request for tuition reim-

(5) Upon approval of the reimbursement claim, the Per-
sonnel Division shall forward the claim to the Finance Division for
reimbursement to the employee.

§20.605. Required Training.

bursement shall:

(1) meet all admission requirements of the educational in-
stitution offering the course for which the request for tuition reim-
bursement was approved;

(2) complete all paperwork and pay all costs for the train-
ing, including tuition or registration costs, mandatory fees, expenses
for books or other written materials, etc.;

(3) retainall original dated receiptsindicating the amounts
the employee paid for each type of expenditure.

(f) Attendance; notice. Theemployee shall completethetrain-
ing within the time period for which tuition reimbursement was ap-
proved. The employee shall immediately notify his or her supervisor
if the employee ceases to be enrolled in a class for which tuition re-
imbursement was approved. The Commission shall not reimburse an
employee for training expenses for incomplete or dropped training.

(g) Use of Commission resources. An employee attending
training approved for tuition reimbursement shall not use Commission
eguipment or resources such as persona computers, printers, copiers,
fax machines, e-mail, internet connections, etc. During the employee's
work hours, the employee shall not do research, writing, projects,
homework, or other activities related to the training.

(h) Time used to attend training. The employee shall use flex
time, if possible, to accommodate attendance at training. If flex timeis
not used, then the empl oyee shall use accrued leave timefor attendance
at training.

(i) Tuition reimbursement qualifications and procedure. Fail-
ure to comply with the reimbursement requirements will result in de-
nial of reimbursement.

(1) To quaify for tuition reimbursement, an employee
shall complete the training with a grade of "C" or better for training
graded on an "A" through "F" scale; a 75 percent or better score for
training graded on a numerical scale; or a passing grade for training
graded on a "pass/fail" scale. The employee shall complete any
course in which a grade of "I" (Incomplete) has been awarded within
three months, unless there are valid reasons, such as serious illness,
to the contrary. A course dropped after registration does not qualify
for reimbursement.

(2) To receive tuition reimbursement, within 15 working
days of receiving the final grade or grades, the employee shall submit
to the Personnel Division a reimbursement claim.

(3) A reimbursement claim consists of copies of:
(A) the employee's request;

(B) al recommendation memoranda;

(C) the deputy executive director’s or executive direc-
tor’s final approval memorandum;

(D) the itemized paid receipts for tuition, mandatory
fees, and books and other written materials; and

(E) the official grade report, which the Commission
will keep confidential.

(4) The Personnel Division shall verify the employee's
grade and the costs for tuition or registration fees, other mandatory
fees, and expenses for books and other written materials.

(& Required training or education. Pursuant to Texas Gov-
ernment Code, 8656.045, the Commission may require an employee
to attend, as dl or part of the employee’s duties, a training or educa
tion program if the training or education is related to the employee’'s
duties or prospective duties.

(b) Useof funds. The Commission may spend public funds as
appropriate to pay the salary, tuition and other fees, travel and living
expenses, training stipend, the expense of training materials, and other
necessary expenses of an employee who is required to participant in a
training or education program.

() Use of Commission resources. An employee who is en-
gaged in training pursuant to this section and who does not perform
his or her regular duties for three or more months as a result of the
training:

(1) may use Commission equipment or resources such as
personal computers, printers, copiers, fax machines, e-mail, internet
connections, etc.; and

(2) may be required by the supervisor or division director
to use a Commission vehicle to attend the training.

(d) Agreement of understanding. The employee shall sign an
agreement of understanding and assume the following mandatory obli-
gations, pursuant to Texas Government Code, §8656.103 and 656.104:

(1) If the employee receivestraining paid for by the Com-
mission, and during the training period the empl oyee does not perform
the employee’s regular duties for three or more months as a result of
thetraining, the employee shall agree in writing that the employee will
either work for the agency following thetraining for at east one month
for each month of the training period or pay the Commission for al
the costs associated with the training that were paid during the train-
ing period, including any amounts of the employe€’s sdary that were
paid and that were not accounted for as paid vacation or compensatory
leave.

(2) If the employee does no work for the Commission fol-
lowing its reimbursement to the employee for training costs, works for
some but not all of the required amount of time, or fails to pay the
Commission amounts reimbursed for training costs, and the Commis-
sion does not release the employee from the obligation to either pro-
vide the services or make the payments, the employee is liable to the
Commission for all costs associated with the training that the Commis-
sion paid, including any amounts of the employee’s salary that were
paid during the training period and that were not accounted for as paid
vacation or compensatory leave, and for the Commission’s reasonable
expenses incurred in obtaining payment, including reasonable attor-

(3) The Commission may waive the requirements
prescribed under paragraph (1) of this subsection and release an
employee from the obligation to meet those requirements only if the
Commission finds that such action isin the best interest of the agency
or is warranted because of an extreme personal hardship suffered by
the employee and enters an order to that effect in open mesting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400479

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 60. TEXAS COMMISSION OF
LICENSING AND REGULATION

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes the repeal of existing rules at 16 Texas Ad-
ministrative Code ("TAC"), §60.10 and §860.100-60.108, 60.120-
60.124, 60.150-60.160, 60.170-60.174, and 60.190-60.192 and
proposes new rules at 16 TAC §60.10; §60.66, and §860.100-
60.101, 60.150-60.160, and 60.170-60.173, concerning author-
ity and responsibilities, organization, and practice and procedure
before the Texas Commission of Licensing and Regulation and
the Department.

The proposed repeal removes the sections concerning defini-
tions and hearings procedures that must be rewritten to comply
with Senate Bills 279 and 1147 passed during the 78th Legisla-
tive Session that amend Chapter 51, Texas Occupations Code,
providing for the addition of new requirements that hearings be-
fore the Department be heard by the State Office of Administra-
tive Hearings and that the Department develop and implement a
negotiated rulemaking and an alternative dispute resolution pro-
cedure. The new rules are necessary to comply with new legisla-
tion, provide the public access to new avenues for settling cases,
and increase regulatory efficiency.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed repeal is in effect the
public benefits expected as a result of adoption of the proposed
repeal are that new rules will simplify and harmonize procedures
as well as encourage settlements of complaints. For each year
of the first five-year period the new rules are in effect, the public
benefits will be a simplification of procedural rules for hearings
and development and implementation of a new avenue to resolve
disputed matters.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed repeal is in effect, there will be
no cost to state or local government as a result of enforcing or
administering the repeal because the repeal requires no action
by anyone. There will be no cost to state or local government as
a result of enforcing or administering the new rules.

There will be no effect on large, small, or micro-businesses as
a result of the proposed repeal and new rules. There are no
anticipated economic costs to persons who are required to com-
ply with the repeal because there is no requirement to take any
action or with the new rules other than the minimal attendant
costs for those who choose to avail themselves of the hearings
process.

Comments on the proposed repeal and new rules may be sub-
mitted to William H. Kuntz, Jr., Executive Director, Texas Depart-
ment of Licensing and Regulation, P.O. Box 12157, Austin, Texas
78711, or facsimile 512/475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

SUBCHAPTER A. AUTHORITY AND
RESPONSIBILITIES
16 TAC §60.10

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Licensing and Regulation or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

The repeal is proposed under Chapter 51, §51.201 and §51.203,
Texas Occupations Code, which authorize the Commission to
adopt rules as necessary for its own procedures and to imple-
ment each law establishing a program regulated by the Depart-
ment.

The statutory provisions affected by the repeal are those set forth
in the Chapter 51, Texas Occupations Code. No other statutes,
articles, or codes are affected by the repeal.

§60.10. Definitions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400497

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348

¢ ¢ ¢

16 TAC 860.10

The new rule is proposed under Chapter 51, §51.201 and
§51.203, Texas Occupations Code, which authorize the Com-
mission to adopt rules as necessary for its own procedures and
to implement each law establishing a program regulated by the
Department.

The statutory provisions affected by the proposed new rule are
those set forth in the Chapter 51, Texas Occupations Code. No
other statutes, articles, or codes are affected by the proposal.

860.10. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) ADR--alternative dispute resolution

(2) ADR Administrator--The trained coordinator in the
Departmental office designated by the Commission to coordinate
and oversee the ADR procedures which may include conducting
mediations. The ADR Administrator shall serve as a resource for
ADR training and shall collect data concerning the effectiveness of
the ADR procedures.
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(3) ALJ-administrative law judge employed by the State
Office of Administrative Hearings.

(4) Alternative Dispute Resolution (ADR) Procedures--Al-
ternatives to judicial forums or administrative agency contested case
proceedings for the voluntary settlement of contested matters through
the facilitation of an impartia third- party.

(5) APA--The Administrative Procedure Act (TEX.
GOV'T. CODE, Chapter 2001).

(6) Applicant--Any person seeking a license, certificate,
registration, commission, title or permit from the Department.

(7) Commission--Texas Commission of Licensing and
Regulation

(8) Complainant--Any person who has filed a complaint
with the Department against any person whose activities are subject to
the jurisdiction of the Department.

(9) Contested case or proceeding--A proceeding in which
the legal rights, duties, or privileges of a party are to be determined
by the Commission and/or Executive Director after an opportunity for
adjudicative hearing.

(10) Department--Texas Department of Licensing and
Regulation

(11) Executive Director--the executive director of the
Texas Department of Licensing and Regulation.

(12) Final decison maker--The Commission and/or the
Executive Director, both of whom are authorized by law to render the
final decision in a contested case.

(13) Judge--Administrative law judge employed by the
State Office of Administrative Hearings

(14) License--The whole or part of any Departmental reg-
istration, license, commission, certificate of authority, approval, per-
mit, endorsement, title or similar form of permission required or per-
mitted by law.

(15) Mediator--The Departmental employee or other State
employee who presides over ADR proceedings regardless of which
ADR method is utilized.

(16) Party--A person admitted to participate in a case be-
fore the final decision maker.

(17) Person--Any individual, partnership, corporation, or
other legal entity, including a state agency or governmental subdivi-
sion.

(18) Pleading--A written document submitted by a party,
or a person seeking to participate in a case as a party, which requests
procedural or substantive relief, makes claims, alleges facts, makes
legal argument, or otherwise addresses matters involved in the case.

(19) Private Mediator--A person in the mediation profes-
sion who is not a Texas State employee and who has met all the qual-
ifications prescribed by Texas law for mediators.

(20) Respondent--Any person, licensed or unlicensed, who
has been charged with violating a law establishing a regulatory pro-
gram administered by the Department or arule or order issued by the
Commission or the Executive Director.

(21) Rule--Any Commission statement of general applica-
bility that implements, interprets, or prescribes law or policy, or de-
scribes the procedure or practice requirements of the Department or
Commission and is filed with the Texas Register.

(22) SOAH--State Office of Administrative Hearings.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400498

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348

¢ ¢ ¢

SUBCHAPTER B. ORGANIZATION
16 TAC 8§60.66

The new rule is proposed under Chapter 51, §51.201 and
§51.203, Texas Occupations Code, which authorize the Com-
mission to adopt rules as necessary for its own procedures and
to implement each law establishing a program regulated by the
Department.

The statutory provisions affected by the proposal are those set
forth in the Chapter 51, Texas Occupations Code. No other
statutes, articles, or codes are affected by the proposal.

§60.66. Negotiated Rulemaking.

(8 Itisthe Commission’s policy to employ negotiated rule-
making procedures when appropriate. When the Commission is of the
opinion that proposed rules are likely to be complex, or controversial,
or to affect disparate groups, negotiated rulemaking will be considered.

(b) When negotiated rulemaking isto be considered, the Com-
mission will appoint a convener to assist it in determining whether it
is advisable to proceed. The convener shall have the duties described
in Chapter 2008, Government Code, and shall make a recommenda-
tion to the Executive Director to proceed or to defer negotiated rule-
making. The recommendation shall be made after the convener, at a
minimum, has considered al of the items enumerated in Government
Code, §2008.052(c).

() Upon the convener’s recommendation to proceed, the de-
partment shall initiate negotiated rulemaking according to the provi-
sions of Chapter 2008, Government Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400499

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348

¢ ¢ ¢
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SUBCHAPTER D. PRACTICE AND
PROCEDURE

16 TAC §860.100 - 60.108, 60.120 - 60.124, 60.150 - 60.160,
60.170 - 60.174, 60.190 - 60.192

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Licensing and Regulation or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Chapter 51, §51.201 and
§51.203, Texas Occupations Code, which authorize the Com-
mission to adopt rules as necessary for its own procedures and
to implement each law establishing a program regulated by the
Department.

The statutory provisions affected by the repeals are those set
forth in the Chapter 51, Texas Occupations Code. No other
statutes, articles, or codes are affected by the repeals.

860.100. Purpose and Scope.

§60.101. Filing, Computation of Time, and Notice.
860.102. Agreements To Bein Writing.

860.103. Hearings Examiner.

§60.104. Conduct and Decorum.

860.105. Ex Parte Consultations.

860.106. Parties.

860.107. Representative Appearances.

§60.108. Form and Content of Pleadings.
860.120. Motions.

860.121. Service of Documents on Parties.
§60.122. Examination and Correction of Pleadings.
860.123. Amended Pleadings.

860.124. Prepared Testimony and Exhibits.
§60.150. Dismissal Without Hearing.

§60.151. Disposition by Agreement.

860.152. Prehearing Conference.

860.153. Postponement, Continuance, Withdrawal, or Dismissal.
860.154. Consolidation.

860.155. Discovery.

§60.156. Place and Nature of Hearings.

860.157. Order of Procedure.

860.158. Briefs.

860.159. Participation by Telephone.

860.160. Failure To Attend Hearing and Default.
860.170. Reporters and Transcripts.

860.171. The Record.

§60.172. Evidence.

§60.173. Offer of Proof.

860.174. Formal Exceptions Not Required.
860.190. Proposals for Decision.

860.191. Filing of Exceptions and Replies.
860.192. Final Orders, Motions for Rehearing, and Emergency Or-
ders.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400500

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348

¢ ¢ ¢
16 TAC §860.100, 60.101, 60.150 - 60.160, 60.170 - 60.173

The new rules are proposed under Chapter 51, §51.201 and
§51.203, Texas Occupations Code, which authorize the Com-
mission to adopt rules as necessary for its own procedures and
to implement each law establishing a program regulated by the
Department.

The statutory provisions affected by the proposed new rules are
those set forth in the Chapter 51, Texas Occupations Code. No
other statutes, articles, or codes are affected by the proposal.

860.100. Purpose and Scope.

(8 Purpose. Unless otherwise provided by statute or by the
provisions of this subchapter, this subchapter will govern the institu-
tion and final conclusion of proceedings followed in handling al adju-
dicative matters under the Administrative Procedure Act (APA), TEX.
GOV'T CODE ANN. Chapter 2001. Once the Department files the
Request to Docket Case form with SOAH, SOAH acquires jurisdic-
tion over a contested case, and a hearing conducted by SOAH on a
contested case proceeding pending before the Department is governed
by SOAH’s rules of procedure. In the case of a conflict with rulesin
this subchapter, SOAH’s rules, 1 TAC Chapter 155, control after the
filing of the Request to Docket Case form and until after final amend-
ments or corrections to the proposal for decision.

(b) Scope. Theserulesgovern theinstitution, conduct, and de-
termination of adjudicative proceedings required or permitted by law,
whether instituted by the Department or by the filing of an applica-
tion, claim, complaint, or any other pleading. These rules shall not
be construed so as to enlarge, diminish, modify, or otherwise alter the
jurisdiction, powers, or authority of the Commission, the Executive
Director, or the substantive rights of any person or agency.

860.101. Filing, Computation of Time, and Notice.

(@ The Department shall provide notice to all parties in ac-
cordance with APA §2001.052, Chapter 51, Texas Occupations Code,
and the following:

(1) If, after investigation of a possible violation and the
facts surrounding that possible violation, the Department determines
that aviolation has occurred, the Department shall issue a notice of the
alleged violation, stating the facts on which the conclusion that a vio-
lation occurred is based, recommending that an administrative penalty
or administrative sanction, or both, be imposed on the person charged,
and recommending the amount of that proposed penalty and/or type
of sanction. The Department shall base the recommendation on the
factors set forth in 860.62(e).

(2) Thewritten Notice of Alleged Violation shall include;
(A) abrief summary of the alleged violation(s);

(B) a statement of the amount of the penalty and/or
sanction recommended; and

(C) astatement of theright of the Respondent to a hear-
ing.
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(b) Not later than the 20th day after the date on which the

860.152. Referral of Contested Matter for Alternative Dispute Res-

notice is received, the Respondent may accept the determination of

olution Procedures

the Department, including the recommended penalty and/or sanction,
or make a written request for a hearing on that determination. Upon
receipt of awritten request for hearing, the Department shall submit a
Request for Docket Case form to SOAH accompanied by legible copies
of all pertinent documents, including but not limited to the Notice of
Hearing or other document describing the agency action giving rise to
a contested case. In accordance with 1 TAC 8§155.9, the Department
shall request one or more of the following actions on the Request to
Docket Case form:

(1) Setting of hearing;
(2) Assignment of an administrative law judge; and/or

(3) Setting of aternative dispute resolution proceeding, in-
cluding but not limited to mediated settlement conference, mediation,
or arbitration.

(c) Theorigina of all pleadings and other documents request-
ing action or relief in a contested case, shall be filed with SOAH
once it acquires jurisdiction. Pleadings, other documents, and service
to SOAH shall be directed to: Docketing Division, State Office of
Administrative Hearings, 300 West 15th Street, Room 504, PO. Box
13025, Austin, Texas 78711-3025. The time and date of filing shall
be determined by the file stamp affixed by SOAH. Unless otherwise
ordered by the judge, only the original and no additional copies of any
pleading or document shall be filed. Unless otherwise provided by
law, after a proposal for decision has been issued, originals of docu-
ments requesting relief, such as exceptions to the proposal for decision
or requests to reopen the hearing, shall be filed with the Department’s
Executive Director and/or Commission as well as the Department’s
Enforcement Division, PO. Box 12157, Austin, Texas 78711; 920 Col-
orado Street, Austin Texas; or by facsimilemail at 512-475-2891 if the
documents contain 20 or fewer pages including exhibits. Filings may
be made until 5:00 p.m. on business days. Copies shall be filed with
SOAH.

860.150. Disposition by Agreement.

(a) Disposition by agreement of any contested case may be
made by stipulation, agreed settlement, or consent order, unless pre-
cluded by law.

(b) Parties agreeing to such informal disposition shall prepare
a settlement agreement, containing proposed findings of fact and con-
clusions of law, which shall be signed by all the parties and their des-
ignated representatives.

(c) Upon receipt of the settlement agreement the Executive
Director and/or the Commission may:

(1) adopt the settlement agreement and issue afinal order;

(2) reject the settlement agreement and remand the con-
tested case for a hearing before SOAH,;

(3) reject the settlement agreement and order further inves-
tigation by the Department; or

(4) take such other action as the Executive Director and/or
the Commission find just.

(d) The Commission may designate its Chair and/or the Ex-
ecutive Director to adopt or reject agreed orders.

§60.151. Alternative Dispute Resolution Palicy.

It is the Department’s policy to encourage the fair and expeditious
resolution of al contested matters through voluntary settlement pro-
cedures. The Department is committed to working with all parties to
achieve early settlement of contested matters.

The Department’s Director of Enforcement or Human Resources Of-
fice, on behalf of the Department, may seek to resolve a contested
matter through negotiation or mediation involving all partiesand if so,
shall refer the matter for mediation in accordance with §60.155.

§60.153. Appointment of Mediator.

(& For each matter referred for ADR procedures, the ADR
Administrator shall mediate or assign another Departmental mediator
unless the parties agree upon the use of another agency’s mediator or
private mediator. The ADR Administrator may assign a substitute or
additional mediator to a proceeding as the ADR Administrator deems
necessary.

(b) A private mediator may be hired for Departmental ADR
procedures provided that:

(1) thepartiesunanimously agreeto use aprivate mediator;

(2) the parties unanimously agree to the selection of the
person to serve as the mediator; and

(3) themediator agreesto be subject to the direction of the
Department’s ADR Administrator and to al time limits imposed by
the Administrator, statute or regulation.

(c) If aprivate mediator is used, the costs for the services of
the mediator shall be apportioned equally among the parties, unless
otherwise agreed upon by the parties, and shall be paid directly to the
mediator.

(d) All mediators in Departmental mediation proceedings
shall subscribe to the ethical guidelines for mediators adopted by the
ADR Section of the State Bar of Texas.

860.154. Qualifications of Mediators.

(@ A Departmental mediator will receive at a minimum 40
hours of formal training in ADR procedures through a program ap-
proved by the Department’s Executive Director.

(b) SOAH mediators, employees of other agencies who are
mediators, and private pro bono mediators, may be assigned to con-
tested matters as needed.

(1) Each mediator shall first have received 40 hours of
Texas mediation training as prescribed by Texas law.

(2) Each mediator shall have some expertise in the area of
the contested matter.

(3) If the mediator is a SOAH judge, that person will not
aso sit as the judge for the case if the contested matter goes to public
hearing. If the mediator is an employee of the Department and dis-
pute does not settle, that mediator will not have any further contact or
involvement concerning the disputed matter.

860.155. Commencement of ADR.

(8 The Department encourages resolution of disputes at any
time; however, ADR procedures may begin, at the discretion of the
Director of Enforcement or the Human Resources Office, anytime af-
ter the Department anticipates initiation of an adverse action against
an applicant, respondent, or employee. The Department may issue a
Notice of Mediation along with aNotice of Alleged Violation or along
with a notice of a proposed denial of licensure or opportunity to take
an examination. Prior to the submission of a Reguest for Docket Case
form to SOAH, and with agreement of all parties, the ADR Adminis-
trator may schedule mediation upon any party’s request.
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(b) A Departmental employee, subsequent to appealing a per-

to make a written request for a hearing on the determination, the De-

sonnel action to the appropriate Departmental Division Director in ac-

partment may propose entry of a default order against the Respondent

cordance with the Department’ s Personnel Manual and without having
obtained satisfaction, may request approval of mediation from the Hu-
man Resources Office.

(c) Upon unanimous motion of the parties and at the discre-
tion of the administrative law judge, the provisions of this section may

unless otherwise provided by applicable law.

(b) Where a Respondent fails to answer to the Notice of Al-
leged Violation, the Department may present to the Commission and/or
the Executive Director a motion for default order along with a pro-
posed default order containing findings of fact and conclusions of law.

apply to contested case hearings. In such cases, it is within the dis-
cretion of the judge to continue the hearing to alow the use of ADR

procedures.
§60.156. Stipulations.

When the ADR procedures do not result in the full settlement of a
meatter, the parties in conjunction with the mediator, may limit the
contested issues through the entry of written stipulations. Such stipu-
lations shall be forwarded or formally presented to the administrative
law judge assigned to conduct the contested case hearing on the merits
and shall be made part of the hearing record.

860.157. Agreements.

All agreements between or among parties that are reached as a result
of ADR must be committed to writing and will have the same force
and effect as a written contract.

§60.158. Confidentiality.

(8 Except as provided in subsections (c) and (d) of this sec-
tion, a communication relating to the subject matter made by a partic-
ipant in an ADR procedure, whether before or after the institution of
formal ADR proceedings, is confidential, is not subject to disclosure,
and may not be used as evidence in any further proceeding.

(b) Any notes or record made of an ADR procedure are confi-
dential, and participants, including the mediator, may not be required
to testify in any proceedings relating to or arising out of the matter
in dispute or be subject to process requiring disclosure of confidential
information or data relating to or arising out of the matter in dispute.

(c) Anora communication or written materia used in or made
apart of an ADR procedure is admissible or discoverable only if itis
admissible or discoverable independent of the procedure.

(d) If this section conflicts with other legal requirements for
disclosure of communications or materials, theissue of confidentiality
may be presented to the judge to determine, in camera, whether the
facts, circumstances, and context of the communications or materias
sought to be disclosed warrant a protective order or whether the com-
munications or materials are subject to disclosure.

(e) All communications in the mediation between parties and
between each party and the mediator are confidential. No shared in-
formation will be given to the other party unless the party sharing the
information explicitly gives the mediator permission to do so. Mate-
rial provided to the mediator will not be provided to other parties and
will not be filed or become part of the contested case record. All notes

Respondents will be notified as to the time and place the motion for
default order will be considered. If a Respondent attends at the time
and place prescribed in the notice, an administrative hearing may be
set in accordance with §60.101(b).

(c) If, after receiving a notice proposing denial of an applica-
tion or a notice proposing denial of an opportunity to take an examina-
tion, an Applicant may request a hearing in writing within twenty days
of receipt of the notice or forfeit the right to a hearing unless otherwise
provided by applicable law.

(d) 1TAC 8§155.55 (SOAH rules) applies where a Respondent
fails to appear on the day and time set for administrative hearing. In
that case, the Department’s staff may move either for dismissal of the
case from SOAH’ s docket or for the issuance of a default proposal for
decision by the judge.

(e) Any document served upon a party is primafacie evidence
of receipt if it is directed to the party’s last known complete, correct
address as shown by the Department’s records. This presumption is
rebuttable. Failure to claim properly addressed certified or registered
mail will not support a finding of nondelivery.

860.170. The Adjudicative Hearing Record.

(@ Onthewritten request by a party to acase or on request of
the judge, awritten transcript of all or part of the proceedings shall be
prepared. The cost of the transcript is borne by the requesting party.
This section does not preclude the parties from agreeing to share the
costs associated with the preparation of atranscript. If only the judge
requests a transcript, costs will be assessed to the Respondent(s) or
Applicant(s), as appropriate.

(b) Any party who needs a certified language interpreter for
presentation of its case shall be responsible for requesting the services
of aninterpreter. The requesting party shall be responsible for making
arrangements with a certified language interpreter once a request is
made. The cost of the certified language interpreter shall be borne by
the party requiring the interpreter’s services.

§60.171. Proposals for Decision.

Proposed decisions shall be brought before the Executive Director
and/or the Commission for decision under their respective authorities.

860.172. Filing of Exceptions and Replies.

(@ Any party of record may, within 14 days after the date
of service of a proposal for decision, file exceptions to the proposal

taken during the mediation conference will be destroyed at the end of
the process.

860.159. Place and Nature of Hearings.

Every effort should be made to conduct administrative hearings in
Austin, Texas, to achieve the Department’ s mission to ensure effective
and economical use of public resources while adhering to the provi-
sions of 1 TAC §155.13.

860.160. Failure to Attend Hearing and Default.

(@) If, within twenty days after receiving a Notice of Alleged
Violation, the Respondent fails to accept the Department’ s determina

for decision with the Executive Director of the Department and/or the
Commission, as appropriate. Replies to such exceptions may be filed
within 10 days after the deadline for filing such exceptions. Copies of
exceptions and replies shall be served on the Enforcement Division of
the Department and SOAH at the addresses referenced in §60.101(c)

(b) A request for extension of time within which to file excep-
tions or replies shall be filed with the Department and SOAH, a copy
thereof shall be served on all other parties of record by the party mak-
ing such arequest. An extension of time may be granted by agreement
of parties or by order of the administrative law judge assigned to the

tion and recommended administrative penalty and/or sanction, or fails

case upon a showing of good cause.
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860.173. Final Orders, Motions for Rehearing, and Emergency Or-
ders.

(@) A final order in a contested case shall be in writing and
shall be sighed by the Commission, the Executive Director or both, as
applicable. Final orders shall include findings of fact and conclusions
of law separately stated. A party notified by mail of afinal decision
or order shall be presumed to have been notified on the third day after
the date on which the notice is mailed.

(b) Thetimely filing of amotion for rehearing isaprerequisite
to appeal.

(c) In the absence of atimely filed motion for rehearing, a
decision is final on the expiration of the period for filing a motion
for rehearing. If a motion for rehearing is filed, a decision is final
and appealable on the date an order is signed overruling a motion for
rehearing or on the date the motion is overruled by operation of law.

(d) If the Commission and/or the Executive Director find that
an imminent peril to the public health, safety, or welfare requires im-
mediate effect of afinal decision or order, that finding shall be recited
in the decision or order as well as the fact that the decision or order
is fina and effective on the date signed, in which event the decision
or order is final and appealable on the date signed and no motion for
rehearing is required as a prerequisite for appeal.

(e) A petition for judicial review must be filed in a District
Court of Travis County Texas within 30 days after the order is final
and appeal able, as provided by Government Code, Title 10, Subtitle A,
Chapter 2001. A party filing a petition for judicial review must also
comply with the requirements of Occupations Code, §51.307.

(f) A party who appeals a final decision in a contested case
must pay &l costsfor the preparation of the original or a certified copy
of the record of the agency proceeding that isrequired to be transmitted
to the reviewing court.

(g) |If, after judicial review, the penalty is reduced or not as-
sessed, the Executive Director shall remit to the person charged the
appropriate amount, plus accrued interest if the penalty has been paid,
or shall execute a release of the bond if a supersedeas bond has been
posted. The accrued interest on amounts remitted by the Executive
Director under this subsection shall be paid at arate equal to the rate
charged on loans to depository ingtitutions by the New York Federal
Reserve Bank, and shall be paid for the period beginning on the date
that the assessed penalty is paid to the Department and ending on the
date the pendlty is remitted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400501

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348
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CHAPTER 70. INDUSTRIALIZED HOUSING
AND BUILDINGS

16 TAC §870.10, 70.20, 70.30, 70.50, 70.71, 70.73 - 70.75,
70.80, 70.102

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at 16 Texas Ad-
ministrative Code, 8§70.10, 70.20, 70.30, 70.50, 70.71, 70.73
- 70.75, 70.80, and 70.102 regarding the industrialized housing
and buildings program.

There are a number of changes throughout the rules to address
statutory changes made by Senate Bill ("SB") 279, 78th Legisla-
ture, and to address the codification of the Industrialized Housing
and Buildings ("IHB") statute made by House Bill ("HB") 3507,
78th Legislature.

The following additions, deletions, and changes were made to
§70.10, Definitions. The definition of ‘Act’ was deleted and the
definition of ‘Chapter 1202’ was added to reflect the codification
of the Industrialized Housing and Buildings statute by HB 3507.
The terms ‘Act’ and ‘the Act’ were changed to ‘Chapter 1202’
wherever referenced in other definitions in this section. A defi-
nition of ‘Alteration’ and ‘Alteration decal’ was added to reflect
statutory changes made by SB 279 that require local munici-
palities to accept unaltered industrialized buildings as complying
with the current code editions adopted under the program and
to require that industrialized buildings that are altered comply
with the adopted code editions. The definition of ‘Commercial
structure’ was revised to reflect statutory changes made by SB
279. The definition of ‘Commissioner’s designee’ was deleted
as unnecessary. The definition of ‘Design package’ was revised
to clarify that this applies only to manufacturers. A definition of
‘ICC’ was added and the definitions of ‘ICBO’ and ‘SBCCI’ were
deleted to reflect the merger of ICBO and SBCCI into one organ-
ization known as the ICC. The definition of ‘Installation Permit’
was revised to clarify that installation permits are only for per-
sons who purchase industrialized housing or buildings for their
personal use. The definition of ‘Lease, or offer to lease’ was re-
vised to clarify that this applies only in industrialized housing or
buildings and not to the property on which they are installed. A
definition of ‘Permanent industrialized building’ was added to re-
flect statutory changes made by SB 279. The definition of ‘Spe-
cial conditions and/or limitations’ was amended by changing the
word "state" to "building” just before the word "codes" to reflect
a change in SB 279 that refers to "mandatory building codes"
rather than construction or state codes. The definition of ‘Struc-
ture’ was amended by adding the phrase "or modular compo-
nent" after the phrase "complete assemblage of the modules" to
clarify that a structure may also be an assemblage of modular
components.

Section 70.10 is amended by adding subsection (c) to clarify
that other terms not defined in this chapter may be defined in
the mandatory building codes adopted under the industrialized
housing and building program.

Section 70.20 is amended in paragraph (1) to correct the refer-
ence to the fee schedule from "70.70 to 70.80".

Section 70.30 was amended to replace the exemption for tempo-
rary buildings with an exemption for buildings specifically exempt
from permit in the mandatory building codes to clarify the types
of temporary buildings that are exempt. Section 70.30 was also
amended to delete the exemption for buildings not designed to
be placed on a permanent foundation and to add an exemption
for construction site office buildings and to add new subsection
(b) to reflect statutory changes made by SB 279.
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Section 70.50 was amended to require an industrialized builder
to report where a building is stored if it has not been installed,
to keep a copy of the site inspection reports for all units installed
outside the jurisdiction of a municipality, and to require industri-
alized builders to report on if a unit was transferred to the owner-
ship of another industrialized builder or installation permit holder.
The changes are made to clarify the type of records that a builder
must be able to supply in response to a department audit. Sec-
tion 70.50(4) was also amended to delete the requirement that
the builder identify the type of foundation system. The change
was made to reflect statutory changes made by SB 279. Section
70.71 was amended to delete subsection (e) concerning build-
ings not designed to be placed on a permanent foundation to
reflect statutory changes made by SB 279.

Section 70.73(b) was amended to clarify that site inspections are
performed in accordance with the rules and procedures estab-
lished by the Council and to clarify that certain types of unoc-
cupied buildings do not require site inspections. Section 70.73
was also amended to add the word "building" just before codes
or code to reflect a change in SB 279 that refers "mandatory
building codes" rather than construction codes or state codes.

Section 70.74 was completely rewritten to add requirements
and procedures for altering industrialized housing or buildings.
These changes were made to reflect statutory changes made
by SB 279 that requires industrialized buildings that are altered
to comply with the mandatory building codes.

Section 70.75(a) was amended to clarify that manufacturers
must provide the industrialized builder or installation permit
holder a set of approved buildings for the house or building
in accordance with §70.70 and provide the builder or permit
holder the name, mailing address, and telephone number of the
department for filing complaints.

Section 70.75(b) was amended to clarify that industrialized
builders must provide their customers a complete set of ap-
proved plans and specifications in accordance with §70.70
and in accordance with 870.74 and also provide the customer
with the name, mailing address, and telephone number of the
department for filing complaints.

Section 70.80(h) was revised to clarify that the fee for decals in-
signia is based on the gross floor area of the module or gross
surface area or floor area of the modular component. Section
70.80(I) was added to set the fee for alteration decals used to cer-
tify that altered industrialized buildings comply with the manda-
tory state codes.

Section 70.102(a) was revised to clarify industrialized housing
and buildings must comply with the mandatory building codes in
effect at the time of construction, that installations must comply
with the mandatory buildings codes, and that alterations must
comply with the mandatory building codes and §70.74. Sec-
tion 70.102(b) was deleted because there are no longer 2 code
groups since ICBO and SBCCI have merged to form the ICC.
Section 70.102(c) was revised to replace "the Act" with "Chapter
1202" to reflect the codification of the Industrialized Housing and
Buildings Statute by HB 3507.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no cost to state or local government as a result of
enforcing or administering the amended rules.

Mr. Kuntz also has determined that for each year of the first five-
year period the proposed amendments are in effect, the public

benefit will be that the rules will be more accurate in references to
rules and statutes, will include new statutory requirements, and
will be concise and clear.

There will be a cost to large, small, or microbusinesses. There
will be an economic cost to industrialized builders who are re-
quired to comply with the new regulations on alterations. How-
ever this cost should be offset by the benefit to the builders of
being able to use altered buildings instead of new buildings.

Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile 512/475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapter 1202 and Texas Occupations Code, Chapter 51, which
authorizes the Department to adopt rules as necessary to im-
plement this chapter and any other law establishing a program
regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapter 1202 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the proposal.

§70.10. Definitions.

(@ Thefollowing words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Alteration--Any construction, other than repair of the
house or building, to an existing industrialized house or building after
affixing of the decal by the manufacturer. Industrialized housing or
buildings that have not been maintained shall be considered altered.

(2) Alteration decal--Theapproved form of certificationis-
sued by the department to an industrialized builder to be permanently
affixed to a module indicating that aterations to the industrialized
building module have been constructed to meet or exceed the code
requirements and in compliance with this chapter.

[(1) Act-—-Texas Civil Statutes, Article 5221f-1]

(3) [(2)] Building site--A lot, the entire tract, subdivision,
or parcel of land on whichindustrialized housing or buildings are sited.

(4) [(3)] Building system--The design and/or method of
assembly of modules or modular components represented in the plans,
specifications, and other documentation which may include structural,
electrical, mechanical, plumbing, fire protection, and other systems af-
fecting health and safety.

(5) Chapter 1202--Texas Occupations Code, Chapter 1202,
Industrialized Housing and Buildings.

(6) [4)] Closed construction--That condition where any
industrialized housing or building, modular component, or portion
thereof is manufactured in such a manner that all portions cannot be
readily inspected at the site without disassembly or destruction thereof.

(7) [(5)] Commercial structure--Anindustrialized building
classified by the mandatory building codes [applicable model code]
for occupancy and use groups other than residentia for one or more
families. The term shall not include a structure that is not installed on
a permanent foundation and either is not open to the public or is less
than 1,500 square feet in total area and not used as a school or place
of religious worship.
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[(6) Commissioner's designee--A person appointed by the
commissioner to act in a capacity of authority.]

(8) [(A] Compliance Control Program--The manu-
facturer's system, documentation, and methods of assuring that
industrialized housing, buildings, and modular components, including
their manufacture, storage, handling, and transportation conform with
Chapter 1202 [the Act] and this chapter.

(9) [(8)] Component--A sub-assembly, subsystem, or com-
bination of elements for use as a part of a building system or part of a
modular component that is not structurally independent, but may be
part of structural, plumbing, mechanical, electrical, fire protection, or
other systems affecting life safety.

(10) [(9)] Decal--Theapproved form of certificationissued
by the department to the manufacturer to be permanently affixed to the
module indicating that it has been constructed to meet or exceed the
code requirementsand in compliancewith this chapter [these sections].

(11) [(20)] Design package--Theaggregateof all plans, de-
signs, specifications, and documentation required by these sections to
be submitted by the manufacturer to the design review agency, or re-
quired by the design review agency for compliance review, including
the compliance control manual and the on-site construction documen-
tation. Unique or site specific foundation drawings and specia on-site
construction details prepared for specific projects are not a part of the
design package except as expresdy set forth in §870.74 [of thistitle (re-
lating to Alterations and Deviations)].

(12) [(11)] Design review agency--An approved organiza-
tion, private or public, determined by the council to be qualified by
reason of facilities, personnel, experience, demonstrated reliability to
review designs, plans, specifications, and building systems documenta-
tion, and to certify compliance to these sections evidenced by affixing
thecouncil’ sstamp. Chapter 1202 [The Act] designatesthe department
as adesign review agency.

(13) [(22)] ICC--International Code Council, Inc., 5203
Leesburg Pike, Suite 708, Falls Church, Virginia 22041-3401.

ICBO--International Conference of Building Offi-
cials, 5360 Workman Mill Road, Whittier, California 90601.]

(14) Industrialized builder--A personwhoisengagedinthe
assembly, connection, and on-site construction and erection of modules
or modular components at the building site or who is engaged in the
purchase of industrialized housing or buildings or of modules or mod-
ular components from a manufacturer for sale or lease to the public; a
subcontractor of an industrialized builder is not a builder for purposes
of this chapter [these sections).

(15) Insignia--Theapproved form of certification issued by
the department to the manufacturer to be permanently affixed to the
modular component indicating that it has been constructed to meet or
exceed the code requirements and in compliance with the sectionsin
this chapter.

(16) Instalation--On-site construction (see paragraph (26)
[(32)] of this section).

(17) Installation permit--A registration [license] issued by
the department to a person who purchases an industrialized house or
building for his’/her own use and who assumes responsibility for the
installation of the industrialized house or building. A person who ap-
plies for an installation permit may not be engaged in the purchase of
industrialized housing or buildings or of modules or modular compo-
nents for sale or lease to the public. A subcontractor of an installation
permit holder is not an industrialized builder for the purposes of this

chapter. [is not registered as an industrialized builder, but who is re-
sponsible for the installation of industrialized housing or buildings or
of modules or modular components and who is not engaged in the pur-
chase of industrialized housing or buildings or of modules or modular
components for sale or lease to the public.]

(18) Lease, or offer tolease--A contract or other instrument
by which a person grants to another the right to possess and use indus-
trialized housing or buildingsfor aspecified period of timein exchange
for payment of a stipulated price.

(19) Local building official--The agency or department of a
municipality or other local political subdivision with authority to make
inspections and to enforce the laws, ordinances, and regulations appli-
cable to the construction, alteration, or repair of residential and com-
mercial structures.

(20) Manufacturer--A person who constructs or assembles
modules or modular components at a manufacturing facility which are
offered for sale or lease, sold or leased, or otherwise used.

(21) Manufacturing fecility--The place other than the
building site, at which machinery, equipment, and other capital goods
are assembled and operated for the purpose of making, fabricating,
constructing, forming, or assembly of industrialized housing, build-
ings, modules, or modular components.

(22) Model--A specific design of an industrialized house,
building, or modular component which is based on size, room arrange-
ment, method of construction, location, arrangement, or size of plumb-
ing, mechanical, or electrical equipment and systems therein in accor-
dance with an approved design package.

(23) Module--A threedimensiona section of industrialized
housing or buildings, designed and approved to be transported asasin-
gle section independent of other sections, to asite for on-site construc-
tion with or without other modules or modular components.

(24) NFPA--National Fire Protection Association, Battery-
march Park, Quincy, Massachusetts 02269.

(25) Nonsite specific building--An industrialized house or
building for which the permanent site location is unknown at the time
of construction.

(26) On-site construction--Preparation of the site, founda
tion construction, assembly and connection of the modules or modular
components, affixing the structure to the permanent foundation, con-
necting the structures together, completing all site-related construction
in accordance with designs, plans, specifications, and on-site construc-
tion documentation.

(27) Open construction--That condition where any house,
building, or portion thereof isconstructed in such amanner that all parts
or processes of manufacture can bereadily inspected at thebuilding site
without disassembly, damage to, or destruction thereof.

(28) Permanent foundation system--A foundation system
for industrialized housing or buildings designed to meet the applicable
building code as set forth in §870.100, 70.101, [of thistitle (relating to
Mandatory State Codes)] and [8] 70.102 [of this title (relating to Use
and Construction of Codes)].

(29) Permanent industrialized building--An industrialized
building that is not designed to be transported from one commercia
site to another commercial site.

(30) [(29)] Person--An individual, partnership, company,
corporation, association, or any other legal entity, however organized.
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(31) [(30)] Price--The quantity of an item that is ex-
changed or demanded in the sale or lease for another.

(32) [(31)] Public--The people of the state as a whole to
include individuals, companies, corporations, associations or other
groups, however organized, and governmental agencies.

(33) [(32)] Registrant--A person who, or which, is regis-
tered with the department pursuant to the rules of this chapter asaman-
ufacturer, builder, design review agency, third party inspection agency,
or third party inspector.

(34) [(33)] Residentia structure--Industrialized housing
designed for occupancy and use as aresidence by one or morefamilies.

(35) [(34)] Sde, s, offer to sell, or offer for sale--In-
cludes any contract of sale or other instrument of transfer of ownership
of property, or solicitation to offer to sell or otherwise transfer owner-
ship of property [for an established price].

[(35) SBCCI--Southern Building Code Congress Interna-
tional, Inc., 900 Montclair Road, Birmingham, Alabama 35213.]

(36) Site or building site--A lot, the entire tract, subdivi-
sion, or parcel of land on which industrialized housing or buildings are
sited.

(37) Specid conditions and/or limitations--On-site con-
struction documentation which alerts the local building official of
items, such as handicapped accessibility or placement of the building
on the property, which may need to be verified by the local building
officia for conformance to the mandatory building [state] codes.

(38) Structure--An industrialized house or building that
[which] results from the compl ete assemblage of the modules or mod-
ular components [; medular eompeonents; or compenents| designed to
be used together to form a completed unit.

(39) Third party inspector--An approved person or agency,
private or public, determined by the council to be qualified by reason
of facilities, personnel, experience, demonstrated reliability, and inde-
pendence of judgment to inspect industrialized housing, buildings, and
portions thereof for compliance with the approved plans, documenta
tion, compliance control program, and applicable code.

(b) Other definitions may be set forthin the text of the sections
in this chapter. For purposes of these sections, the singular means the
plural [;] and the plural means the singular.

(©) Whereterms are not defined in this section or in other sec-
tions in this chapter and are defined in the mandatory building codes
as referenced in §70.100, such terms shall have the meanings ascribed
to them in these codes unless the context as the term is used clearly in-
dicates otherwise. Where terms are not defined in this section or other
sections in this title or in the mandatory building codes, such terms
shall have ordinarily accepted meanings such as the context implies.

§70.20. Registration of Manufacturers and Industrialized Builders.

Manufacturers and industrialized builders shall not engagein any busi-
ness activity relating to the construction or location of industrialized
housing or buildings without being registered with the department.

(1) An application for registration shall be submitted on a
form supplied by the department, and shall contain such information as
may be required by the department. The application must be verified
under oath by the owner of a sole proprietorship, the managing partner
of a partnership, or the officer of a corporation. The application must
be accompanied by the fee set forth in §70.80 [70.70].

(2) Theindustrialized builder shall verify under oath at the
time of registration that the alteration, foundation and installation of

all units installed under this registration shall be constructed in accor-
dance with the mandatory building codes, the engineered plans, and
department rules, and shall be inspected in accordance with the inspec-
tion procedures established by the Texas | ndustrialized Building Code
Council.

(3) A person who purchases an industrialized house
or building, or modular component, for his’her own use and who
assumes responsibility for the installation of the industrialized house
or building may file for an installation permit in lieu of registering as
an industrialized builder. A person who purchases an industrialized
housing or buildings, or modular components, for sae or lease to
the public may not file for an instalation permit. The application
shall be submitted on a form supplied by the department and shall
contain such information as may be required by the department. A
separate application must be submitted for each building containing
industrialized housing and buildings modules or modular components.
The application must be accompanied by the fee set forth in §70.80.

(4) The registration of a manufacturer or industrialized
builder shall be valid for 12 months and must be renewed annually.
Every corporate entity must be separately registered. Each separate
manufacturing facility must be registered;, a manufacturing facility
is separate if it is not on property that is contiguous to a registered
manufacturing facility. An industrialized builder must register each
separate sales office but is not required to register each job location.

(5) A registered manufacturer or industrialized builder
shall notify the department in writing within 10 days if:

(A) the corporate or firm name is changed;
(B) themain address of the registrant is changed;

(C) thereisachangein 25% or more of the ownership
interest of the company within a 12-month period;

(D) the location of any manufacturing facility is
changed;

(E) anew manufacturing facility is established;
(F) therearechangesin principal officersof thefirm; or

(G) anindustriaized builder transfersamodule or mod-
ular component to ancther industrialized builder.

(6) Anapplication for origina registration or renewal may
be rejected if any information contained on, or submitted with, the ap-
plication is incorrect. The certificate of registration may be revoked
or suspended or a penalty or fine may be imposed for any violation of
Chapter 1202, the rules and regulations in this chapter or administra-
tive orders of the department, or the instructions and determinations of
the council in accordance with §70.90 and §70.91.

§70.30. Exemptions.

(@ The scope of [the sections in] this chapter is limited by
Chapter 1202 [the Industrialized Housing and Buildings Act]; accord-
ingly, it does [they do] not apply to:

(1) mobile homes or HUD-code manufactured homes
as defined in Texas Occupations Code, Chapter 1201 [Texas Civil
Statutes, Article 5221f];

(2) housing constructed of sectional or panelized systems
not utilizing modular components;

(3) ready-built homeswhich are constructed so that the en-
tire living area is contained in a single unit or section at a temporary
location for the purpose of sdlling it and moving it to another location,
provided that modular components are not used in the construction of
the ready-built home;
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(4) any residentia or commercia structure which isin ex-
cess of three stories or 49 feet in height as measured from the finished
grade elevation at the entrance of the structure to the peak of the roof;

(5) buildingsthat are specifically referenced in the manda-
tory building codes as exempt from permits;

[(5) temporary structureswhich are specifically referenced
in the mandatory codes;]
(6) congtruction site office buildings; or

[(6) astructure designated by a manufacturer as not being
designed to be placed on a permanent foundation. Structures so des-
ignated by the manufacturer shall have a seal attached by the manu-
facturer stating that the structure is not designed for placement on a
permanent foundation. A municipality with the authority to regulate
structures may require a Texas decal on any structure which is placed
within its jurisdiction; or]

(7) any open construction.

(b) Theinstallation of an industrialized house or a permanent
industrialized building that is moved from thefirst installation siteto a
new installation site is subject to the permitting and approval require-
ments of the local authorities.

§70.50. Manufacturer’s and Builder’s Monthly Reports.

(@ The manufacturer shall submit a monthly report to the de-
partment, of al industrialized housing, buildings, modules, and modu-
lar components that were constructed and to which decals and insignia
were applied during the month. The manufacturer shall keep a copy of
the monthly report on file for a minimum of five years. Any correc-
tionsto reports previoudly filed shall clearly indicate the correctionsto
be made and the month and date of the report that is being corrected.
The report shall contain:

(1) the serial or identification number of the units;

(2) thedecal or insignianumber assigned to each identified
unit;

(3) the name and registration number of the industrialized
builder (as assigned by the department), or the installation permit num-
ber (as assigned by the department) of the person, to whom the units
were sold, consigned, and shipped. The requirements contained in
§70.20(2) [(relating to Registration of Manufacturers and Industrial-
ized Builders)] shall apply when an installation permit is reported in
lieu of the registration number of an industrialized builder;

(4) the date the decal or insignia was affixed (physically
attached or applied) to the unit;

(5) anidentification of the type of structure for which the
units are to be used, e.g., single family residence, duplex, restaurant,
equipment shelter, bank building, hazardous storage building, etc.;

(6) any other information the department may require; and

(7) anindication of zero unitsif there was not activity for
the reporting month.

(b) Eachindustrialized builder shall keep records of all indus-
trialized housing, buildings, modules, and modular components that
were sold, leased, or installed. These records shall be kept for a mini-
mum of five years from the date of sale, lease, or installation and shall
be made available to the department for review upon request. An an-
nual audit of units sold, leased, or installed by the builders shall be
conducted by the Department. The audit will identify the modules or
modular components by the name and Texas registration number of
the manufacturer of each unit and the assigned Texas decal or insignia

numbers and the corresponding identification, or serial numbers as as-
signed by the manufacturer. The builders shall report or provide the
following information to the Department for each unit identified in the
audit within the timeframe set by the audit:

(1) evidence of compliancewith §70.75 [of this title {(relat-
ing to Responsibilities of Registrants- Permit/Owner Information)];

(2) theaddresswhereeach unit wasinstalled. If the builder
is not responsible for the installation, then the address to where each
unit was delivered . If the unit has not been installed, then the address
where the unit is stored;

(3) theoccupancy use of each building containing modules
or modular components, i.e., classroom, restaurant, bank, equipment
shelter, etc; and

[(4) identification of the type of foundation system; either
permanent or temporary, on which each unit was installed, in accor-
dance with the following:]

(4) [(A)]if [ H] thebuilder isresponsiblefor theinstallation
and site work, then the builder:

(A)  [()] shall, for unitsinstalled outsidethejurisdiction
of amunicipality, keep a copy of the foundation plans and [, for units
installed on apermanent foundation;] keep acopy of thesiteinspection
report in accordance with 870.73 [of thistitle (relating to Responsibil-
ities of the Registrants--Building Site Inspections)]. A copy of these
documents shall be made available to the department upon request; or

(B) [(ii)] shall, if installed within the jurisdiction of a
municipality, provide the name of the city responsible for the site in-
spection ; or [-]

(5) [(B)]if [ ] thebuilder isnot responsible for theinstal-
lation and site work, or if the builder has transferred the ownership
of the unit to another person, then the builder shall provide identifica-
tion of the installation permit number, assigned by the Department, or
builder registration number, assigned by the Department, of the person
responsible.

(©) Themanufacturer’s monthly reports must be filed with the
department no later than the 10th day of the following month.

§70.71. Responsibilities of the Registrants--Manufacturer’s Data
Plate.

(& The manufacturer will attach a data plate to each dwelling
unit of a residential structure containing industrialized housing and
buildings modules and to each appropriate unit of acommercial struc-
ture containing industrialized housing and buildingsmodules. The data
plate must be made of amaterial that will not deteriorate over time and
be permanently placed so that it cannot be removed without destruc-
tion. The data plate shall be placed in an easily accessible location as
designated on the floor plan or on the cover or title sheet for each model
or project. The dataplate shall not be located on any readily removable
item such as acabinet door or similar component. Location of the data
plate on the cover of the electrical distribution panel is acceptable.

(b) The data plate must contain, as a minimum, the following
information:

(1) the manufacturer’s name, registration number, and ad-
dress;

(2) theseria or identification number of the unit;
(3) the State decal numbers;
(4) the name and date of applicable codes;
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(5) anidentification of permissible type of gas for appli-
ances,

(6) the maximum snow load (roof) (psf);

(7) the maximum wind speed (mph) and exposure;
(8) the seismic design criteria;

(9) the occupancy/use group type;

(10) the construction type; and

(11) specia conditions and/or limitations.

(c) All modular components shall be marked with, or other-
wise have permanently affixed, a data plate containing the following
information:

(1) the manufacturer’s name, registration number, and ad-
dress;

(2) theserial or identification number of the component or
components;

(3) the State insignia number or numbers;

(4) the name and date of applicable codes;

(5) thedesign loads for the component; and

(6) any special conditions of use for the component.

(d) Theinformation required in subsection (c) of this section
may be placed in the crate in which the component or components are
shipped or on atag attached to the crate or to the component if the com-
ponent is such that the information may not be marked or permanently
affixed to the component.

[(e) Structures designated by the manufacturer as not being
designed for placement on a permanent foundation shall have a man-
ufacturer’s seal permanently attached inside the door of the eectrical
panel or near the entrance door if the unit does not have an electrical
panel. The seal shall not be smaller than 2 by 1 - 1/2 inches and shall
be constructed of ametallic alloy. The seal must contain the following
capitalized statement: THIS STRUCTURE IS NOT DESIGNED
FOR PLACEMENT ON A PERMANENT FOUNDATION AND
DOES NOT MEET THE REQUIREMENTS OF TEXAS CIVIL
STATUTES, ARTICLE 5221f-1, INDUSTRIALIZED HOUSING
AND BUILDINGS]

§70.73. Responsibilities of the Registrants--Building Site Inspec-
tions.

(& When the building site is within a municipality that has a
building inspection agency or department, the local building official
will inspect all on-site construction done at the site and the attachment
of the structure to the permanent foundation to assure completion and
attachment in accordancewith the design package, the on-site construc-
tion documentation, and any unique foundation system or on-site de-
tailed drawings.

(b) When the building site is outside a municipality, or within
amunicipality that has no building department or agency, athird party
inspector will perform the required inspections in accordance with this
section and the inspection procedures established by the Texas Indus-

accomplished in three phases. foundation inspection [site preparation],
set inspection, and final inspection. Site inspections are not required
for the installation, on permanent foundations, of unoccupied indus-
trialized buildings not open to the public with a gross area of less
than or equal to 400 sguare feet, such as communication equipment
shelters, that are not also classified as a hazardous occupancy by the
mandatory building code. The builder, or installation permit holder, is

responsible for scheduling each phase of the inspection with the third
party inspector. Additional inspections will be scheduled as required
for larger structures and to correct discrepancies. The industrialized
builder, or installation permit holder, may utilize a different third party
inspector for different projects, but may not change the inspector for
a project once started without the written approval of the department.
The inspector shall provide the builder or permit holder a copy of the
siteinspection report and shall keep acopy for aminimum of fiveyears.
The report may be in whatever format the inspector desires as long as
the following information is included on the inspection report:

(1) datesof al inspections;

(2) thename, Texasregistration number or license numbe,
and signature of the inspector who performed the inspection;

(3) the name and Texas industrialized builder registration
number, or the installation permit number, of the person responsible
for the foundation and installation. Installation permit numbers are as-
signed by the Department in accordance with §70.20 [of this title (re-
lating to Registration of Manufacturers and Industrialized Builders)];

(4) the name and Texas registration number of the manu-
facturer of the modules or modular components inspected;

(5) the name and address of the owner of the building or
buildings inspected;

(6) the complete site address of the modules or modular
components inspected;

(7) theTexasdecal or insignianumbers and manufacturer’s
identification or serial numbers of the modules or modular components
inspected;

(8) thebuilding codesthe modules or modular components
were designed to meet in accordance with the data plate on the building;

(9) theoccupancy group and the building construction type
of the building in accordance with the data plate on the building;

(10) arecord of al system testing observed; and

(11) the date and description of any deviations to the ap-
proved plans, unique site completion documentation, or mandatory
building codes and the corrective action, including the date of the cor-
rective action, taken by theindustrialized builder, or installation permit
holder. If no deviations were observed, then this shall be noted on the
report. Theinspector shal notify the department of any deviationsthat
cannot be corrected or that the builder, or installation permit holder, re-
fuses to correct.

(c) Destructive disassembly shall not be performed at the site
in order to conduct tests or inspections, nor shall there beimposed stan-
dards or test criteria different from those required by the approved in-
stallation instructions, on-site construction documentation, and the ap-
plicable mandatory building code. Nondestructive disassembly may be
performed only to the extent of opening access panels and cover plates.

(d) If aninspector finds a structure, or any part thereof, at the
building site to be in violation of the approved design package and/or
the unique on-site plans and specifications, the inspector shall imme-
diately post a deviation notice and notify the industrialized builder or
installation permit holder. The industrialized builder, or installation
permit holder, is responsible for assuring that al deviations are cor-
rected and inspected prior to occupation of the building.

(e) The industrialized builder, or installation permit holder,
shall not permit occupancy of a structure until a successful final
inspection has been completed and a certificate of occupancy issued
by the local authorities. The industrialized builder, or installation
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permit holder, shall keep a copy of the inspection report for the site
inspection in the files for a minimum of five years.

§70.74. Responsibilities of the Registrations--Alterations [or Devia-
tions].

(@ The manufacturer [or industrialized builder] shall not al-
ter congtruction of the industrialized house or building [or deviate]
from the approved design package [and on-site construction documen-
tation]. Industrialized builders or installation permit holders shall not
alter construction performed at the installation site from the approved
on-site construction documentation except in accordance with this sec-
tion or [Unique foundation drawings and on-site details are subject to]
§70.70(e) . Alterations of industrialized housing or buildings shall be
as specified in this section [ of this title (relating to Unique On-Site
Details)].

(b) An ateration of an industrialized house or building prior
to, or during installation, that [which] results in a structure that does
not comply with the mandatory building codes [state code] is prohib-
ited. An alteration after installation of an industrialized building that
is designed to be moved from one commercia site to another com-
mercia site that does not comply with the mandatory building codes
is prohibited. Alterations after installation of industrialized housing
or permanent industrialized buildings shall be in accordance with the
requirements of the local building code authorities.

(c) Repairs and work exempt from permit reguirements as
specified in the mandatory building codes referenced in §70.100 shall
not be considered alterations.

[(c) A complete set of plans and specifications describing a
proposed ateration of an industrialized house or building shall be sub-
mitted to a design review agency for approval prior to construction.
All work must be performed in accordance with the approved plans
and specifications. The person performing the alteration shall notify
the department in writing at least 10 days in advance of the work. The
department may inspect the work performed to ensure conformance to
the approved plansby utilizing department or third party inspectors. An
alteration to an industrialized house or building resulting in achangein
the principal use of the structure shall require a reclassification of the
structure to the appropriate occupancy group defined in the mandatory
state code.]

(d) Alteration decals are used to certify alterations of indus-
trialized buildings. Each decal is assigned to a specific module or
modular component. The control of the decals shall remain with the
department. The department will issue alteration decals to the third
party inspection agency responsible for the inspections of the alter-
ations upon application and payment of the fee for the decal by the
industrialized builder. By affixing the decal the industrialized builder
and third party inspection agency certify that the module has been al-
tered and inspected in accordance with the mandatory building codes
and this section. The third party inspector shall not affix the decal
to any module where inspection reveals that the ateration does not
comply with the approved ateration plans and specifications or the
mandatory building codes.

(e) Alterationsof industrialized housing and permanent indus-

(1) Prior to, or during, installation outside the jurisdiction
of a municipality. The industrialized builder, or installation permit
holder, shall submit the origina approved plans and specifications for
the house or building, as reference, along with a complete set of plans
and specifications describing a proposed alteration to a design review
agency for approval prior to construction in accordance with the proce-
dures established by the Texas Industrialized Building Code Council.

Alterations on the house or building shall not begin prior to approval
of the plans and specifications and shall be performed only by per-
sons licensed to perform this work. Inspections of aterations shall be
performed by athird party inspector in accordance with procedures es-
tablished by the Texas Industrialized Building Code Council. Thethird
party inspection agency responsible for inspections for a project may
not be changed without the written approval of the department. An
dteration data plate shall be affixed to any house or building where
the alteration results in a reclassification of the occupancy group or
construction type, a change in the permissible type of gas required for
appliances, or a change in the wind speed and exposure, maximum
snow (roof) load, seismic design criteria, or specia conditions or lim-
itations. The data plate shall contain such information as specified
in subsection (g). All records pertinent to the alteration, including a
copy of the ateration data plate, shall be retained by the industrialized
builder or installation permit holder for a minimum of 5 years and be
made available to the department upon request;

(2) Prior toinstallation within the jurisdiction of amunici-
pality. Alterations prior to installation within ajurisdiction shall bein
accordance with paragraph (1) of this subsection;

(3) During, or after, installation within the jurisdiction of
a municipality. Approval of plans and inspection of aterations shall
be in accordance with the permitting and inspection procedures of the
municipality.

(f) Alterations of industrialized buildings designed to be
moved from one commercia site to another commercial site.  An
industrialized building designed to be moved from one commercia
site to another commercial site, that is altered, may be recertified.

(1) To recertify the building the industrialized builder

shall:

(A) provide the design review agency the current value
of the building and a cost estimate for the alteration. With knowledge
of the penalties for false statements the industrialized builder shall
certify that the current value of the building and the cost estimate are
true and accurate;

(B) submit acopy of the original approved construction
documents for the building to the design review agency for reference
purposes;

(C) submit a copy of the plans and specifications for
dteration of the building to the design review agency for review and
approval in accordance with the requirements established by the Texas
Industrialized Building Code Council. The plans and specifications
shall include the serial number assigned by the manufacturer and the
Texas decal number or insignia number of each module or modular
component;

(D) not begin the alteration of the building prior to the
approval of the ateration plans and specifications by the design review
agency. The alteration shall be performed only by persons licensed to

(E) have the dteration inspected by a third-party in-
spector in accordance with the procedures established by the Texas
Industrialized Building Code Council. The industrialized builder may
not change the third party inspector for a project once started without
the written approval of the department. A minimum of one rough in
inspection and afinal inspection of the alteration construction shall be
required;

(F) maintain all records pertinent to the alteration and
make these records available to the Department upon reguest; and
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(G) purchase a decal from the Department to affix to
each module. The alteration decal shall be released only to the third
party inspection agency responsible for the alteration inspections.

(2) The third party inspector shall affix the alteration de-
cal to the each industrialized building module or modular component
upon completion of the construction and successful completion of all
required inspections. The decal shall be affixed in the vicinity of the
original decal or insignia on the module or modular component.

(3) An adteration data plate shall be affixed to any build-
ing, in the vicinity of the origina data plate on the building, where the
alteration results in a reclassification of the occupancy group or con-
struction type, a change in the type of gas required for appliances, or

(b) The industrialized builder shall provide the purchaser
(owner) of any industrialized house or building the following infor-
mation:

(1) thename, Texasregistration number, and address of the
manufacturer and industrialized builder;

(2) adescription of the location of the dataplate and expla-
nation of the information thereon;

(3) the floor plan of the building and schematic drawings
of the plumbing, electrical, and heating/ventilation systems;

(4) acomplete set of approved plans and specifications in
accordance with §70.70, including all records pertinent to alterations

achange in the wind speed and exposure, maximum snow (roof) load,

of the house or building in accordance with §70.74;

seismic design criteria, or specia conditions or limitations. The data
plate shall contain such information as specified in subsection (g) of
this section. A copy of the data plate shall be retained by the industri-
alized builder and be made available to the Department upon request.

(g) An dteration data plate shall be placed by the third party
inspector on each altered house or building as required by this sec-
tion. The data plate shall be supplied by the industrialized builder or
installation permit holder. An alteration data plate shall be made of a
material that will not deteriorate over time and shall be permanently
placed so that it cannot be removed without destruction. The data plate
shall be placed adjacent to the origina data plate in an easily acces-
sible location as designated in the ateration plans, but shall not be
located on any readily removable item such as a cabinet door or simi-
lar component. Location of the data plate on the cover of the electrical
distribution panel is acceptable. An alteration data plate shall contain,
as aminimum, the information required on a manufacturer’ s data plate
as required by §870.71(b)(2-11) plus the following information:

(1) thename, address, and registration number assigned by
the department of the industrialized builder, or the name, address, and
installation permit number assigned by the department of the owner of
the house or building; and

(2) the Texas ateration decal numbers.

§70.75. Responsibilities of the Registrants--Permit/Owner Informa-
tion.

(@ The manufacturer shall provide the industrialized builder,
or aperson who has obtained an installation permit in accordance with
§70.20 [of this title (relating to Registration of Manufacturers and In-
dustrialized Builders)], with the following information:

(1) thename, Texasregistration number, and address of the
manufacturer of the building;

(2) thelocation of the decal(s) or insignia on the modules
or modular components;

(3) adescription of thelocation of the data plate and expla-
nation of the information thereon;

(4) asetof approved plans, in accordance with §70.70, as
necessary to obtain a building permit;

(5) thefloor plan of the building and schematic drawings of
the plumbing, electrical, and heating/ventilation systemsfor the owner
of the building; [and]

(6) a completed signed copy of the energy compliance
checklist (reference subsection [subparagraph ](c)(8)(C) of §70.70 ;
and [of thistitle (relating to Responsibilities of the Registrants-Manu-

facturer’s Design Package).]
(7) theinformation required by §70.78(b).

(5) [(4)] thelocation of thedecal (s) or insigniaon the mod-
ule or modular components;

(6) [(5)] asite plan showing the on-site location of all util-
ities and utility taps;

(7) [(6)] acompleted signed copy of the energy compliance
checklist (reference subsection [paragraph] (a)(6) of this section) ; and
[-]

(8) theinformation required by §70.78(hb).

() Themanufacturer must havewritten proof that theinforma-
tion in subsection (a) of this section was delivered to the industrialized
builder or installation permit holder and keep this proof in the manu-
facturer’s files for aminimum of five [two] years.

(d) The builder must have written proof that the information
in subsection (b) of this section was delivered to the purchaser (owner)
and keep this proof in the industrialized builder’s files for a minimum
of five [two] years.

§70.80. Commission Fees.
(@ The manufacturer’sregistration fee is $750 annually.

(b) Theindustrialized builder’s registration fee is $375 annu-
aly.

(c) The design review agency’s registration fee is $300 annu-
aly.

(d) Thethird party inspection agency’ sregistration feeis $150
per firm and $100 per inspector annually.

(e) The registration fee shall be paid before the certificate of
registration isissued and annually thereafter.

(f) The fee for department personnel for certification inspec-
tions at a manufacturing facility shall be $40 per hour. Travel and per
diem costs shall be reimbursed by the manufacturer in accordance with
the current rate as established in the current Appropriations Act. The
department shall present a billing statement to the manufacturer at the
completion of the inspection that is payable upon receipt.

(9) When the department acts as a design review agency, the
fee for such services is $40 per hour. The manufacturer for whom the
services are performed shall pay the fee before approval of the designs,
plans, specifications, compliance control documents, and installation
manuals and before the release of the documents to the manufacturer.
Travel and per diem costs shall be reimbursed by the manufacturer in
accordance with the current rate as established in the current Appropri-
ations Act.

(h) Thefeesfor issuing decals and insignia are:

(1) modules (decals): $.07 per square foot of gross floor
area, with aminimum of $25 for each decal; and

PROPOSED RULES February 6, 2004 29 TexReg 1139



(2) modular component (insignia): $.02 per square foot of
gross surface areawith aminimum of $.60 for each insigniaor $.07 per
sguarefoot of grossfloor areawith aminimum of $15 for eachinsignia.

(i) The fee for department personnel for specia inspections
shall be $40 per hour. A special inspection is any inspection for in-
dustrialized housing and buildings that is not covered by other fees.
The Department will present a billing statement at the conclusion of
the inspection that is payable upon receipt. Travel and per diem costs
shall be reimbursed in accordance with the current rate as established
in the current Appropriation Act.

() Thefeefor department monitoring of design review agen-
cies and third party inspection agencies outside headquarters shall be
$40 per monitor hour. Travel and per diem costs shall be reimbursed
in accordance with the current rate as established in the current Appro-
priations Act. The department will present the agency or manufacturer
a statement at the conclusion of the monitoring trip, and it is payable
upon receipt.

(k) The fee for an installation permit shal be $75 for each
building containing industrialized housing and buildings modules or
modular components. A separate application must be submitted for
each building containing industrialized housing and buildings modules
or modular components.

(I) Thefeefor issuing an ateration decal is$50 for each decal.
§70.102. Use and Construction of Codes.

(@ Industrialized [The local building official shall advise the
department in writing as to whether the municipality bases its code on
the ICBO codes or the SBCCI codes. Any industrialized] housing or
buildings shall [building; module; or modular component to be located
within the jurisdiction of the municipality must] be constructed to meet
or exceed the mandatory building [model] code standards and require-
mentsin effect at the time of construction. Industrialized housing and
buildings shall be installed in accordance with the mandatory building
code standards and requirementsreferenced in §70.100 [of thistitle (re-
lating to Mandatory State Codes)] and §870.101. Alterations of indus-
trialized housing and buildings shall be in accordance with the manda-
tory building code standards and reguirements referenced in §870.100
and 70.101 and in accordance with §70.74 [for the codes used by the
municipality].

[(b) If theindustrialized houseor building, module, or modular
component; islocated either outside amunicipality or in amunicipality
that does not base its code on the SBCCI or 1CBO codes, then the
manufacturer may choose which of the two code groups with which
the construction must comply. The manufacturer shall specify which
of the two model code groups is applicable to the design package.]

(b) [(c)] Thecodesadoptedin §70.100 [ of thistitle (relating to
Mandatory State Codes)] shall be construed to conform to the intent of
Chapter 1202 [the Industrialized Housing and Buildings Act (the Act)]
and these rules and regulations. For example, where referenceis made
in any of the codesto the building official, the plumbing or mechanical
official, or the administrative authority or enforcement official, such
reference shall be construed pursuant to Chapter 1202 [the Act] and
the sections in this chapter to mean, where applicable, the council, the
local building official, or the department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400483

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-7348

¢ ¢ ¢

PART 6. TEXASMOTOR VEHICLE
BOARD

CHAPTER 103. GENERAL RULES
16 TAC 8§103.2

The Texas Motor Vehicle Board of the Texas Department of
Transportation proposes new §103.2. This new rule will govern
the licensure of separately located and franchised warranty
repair facilities. The previously published version of 8103.2,
published in the November 14, 2003, issue of the Texas
Register (28 TexReg 10010) is withdrawn and simultaneously
republished for consideration with changes as the result of
comments submitted to the Board in response to the prior
version of §103.2.

Proposed new §103.2 requires that franchised dealers obtain li-
censes for separate locations operating as service-only repair
facilities pursuant to §2301.251 and §2301.264(a)(2)(G) of the
Texas Occupations Code. The proposed new rule defines "ser-
vice-only facility" and provides clarification that franchised deal-
ers may contract with other independent repair facilities to per-
form warranty service on vehicles the dealer would ordinarily per-
form. The revised version of §103.2 adds language in subsection
(d) that clarifies that a manufacturer or distributor may require
its prior written approval before a franchised dealer can contract
with a third-party provider for warranty work the dealer would
ordinarily perform. However, the rule also states that the man-
ufacturer or distributor may not unreasonably withhold approval.
Furthermore, the rule establishes that persons who are not au-
thorized to sell the line of new motor vehicles to be serviced are
not eligible to be licensed as service-only repair facilities. The
Board intends that this rule should not preclude independent re-
pair facilities from providing consumers with non-warranty repair
service, nor should it prevent such individuals or companies from
entering into contracts with franchised dealers to perform war-
ranty service on behalf of the dealer as authorized by this rule.

Some written comments received by the Board regarding the
previous publication of §103.2 offered non-substantive grammat-
ical changes. Other comments expressed concern that the ear-
lier published version would allow dealers to contract with third
parties to perform warranty work without manufacturer or dis-
tributor approval, in contravention of franchise agreements and
industry custom. The new version of §103.2 addresses these
comments, adding language to clarify that a manufacturer or
distributor may require a dealer to seek prior written approval
before it engages a third party to perform warranty work on its
behalf. The Board does not intend the rule to absolutely require
prior written approval in each instance where a franchised dealer
contracts with a particular third-party provider. Instead, the rule
is intended to allow the manufacturer or distributor to indicate
when prior written approval is necessary, or to allow the course
of conduct between the dealer and the manufacturer/distributor

29 TexReg 1140 February 6, 2004 Texas Register



to indicate when it is required. The rule also states that a man-
ufacturer or distributor may not unreasonably withhold approval
from a franchised dealer who seeks to contract with a third party
to perform warranty work.

Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the proposed new section is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.

Mr. Bray has also determined that for each year of the first five
years the new section is in effect the anticipated public benefit will
be increased availability of warranty work, and increased clarity
amongst dealer licensees regarding the parameters for estab-
lishing a service-only facility location. There will be an indeter-
minate positive impact on small businesses, and an anticipated
small economic cost to franchised dealers required to comply
with the new rule as proposed. Mr. Bray has also certified that
there will be no impact on local economies or overall employment
as a result of enforcing or administering the section.

Comments may be submitted to Brett Bray, Director, Motor Vehi-
cle Division, Texas Department of Transportation, P.O. Box 2293,
Austin, Texas 78768-2293, (512) 416-4899. The Motor Vehi-
cle Board will consider adoption of this proposed new rule at its
meeting on March 25, 2004. The deadline for receipt of com-
ments on the proposed new rule is 5:00 p.m. on Monday, March
8, 2004.

The new rule is proposed under the Texas Occupations Code
§2301.155, which provides the Board with authority to adopt
rules as necessary and convenient to effectuate the provisions of
the Act and to govern practice and procedure before the agency.

Texas Occupations Code §82301.002(8), 2301.251,
2301.264(a)(2)(G), and 2301.652 are affected by the pro-
posed new rule.

8§103.2. Service-Only Facility.

(@ A service-only facility is alocation occupied and operated
by a franchised dealer that is a completely separate, non-contiguous
site, from the dealer’s new vehicle sales and service or sales only lo-
cation, where the dealer will only perform warranty and non-warranty

(b) A franchised dealer must obtain alicense to operate a ser-
vice-only facility. The dealer may not obtain a service-only facility
license to service a particular line of new motor vehicles, unless the
dealer is franchised and licensed to sell that line.

(c) A service-only facility is considered a dealership under
Texas Occupations Code §2301.002(8), and is therefore subject to
protest under Texas Occupations Code §2301.652.

(d) Upon the manufacturer’s or distributor’s prior written ap-
proval, which cannot be unreasonably withheld, a franchised dealer
may contract with another person to perform warranty repair services
the dealer is authorized to perform under a franchise agreement with
a manufacturer or distributor.

(e) A person with whom a franchised dealer contracts, as de-
scribed in subsection (d) of this section, to perform warranty repair
servicesisnot eligibleto obtain aservice-only facility license and may
not advertise to the public the performance of warranty repair services
in any manner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400442

Brett Bray

Director

Texas Motor Vehicle Board

Proposed date of adoption: March 25, 2004

For further information, please call: (512) 416-4899

¢ ¢ ¢

CHAPTER 107. WARRANTY PERFORMANCE
OBLIGATIONS
16 TAC §107.6

The Texas Motor Vehicle Board proposes an amendment to 16
TAC 8107.6, Hearings.

The proposed amendment adds a new paragraph authorizing
hearings to be held by written submission only or by telephone
when agreed to by the parties and approved by the hearing of-
ficer. The proposed amendment also provides that renumbered
paragraphs 107.6(8), pertaining to each party being questioned
by the other party, and 107.6(11), pertaining to all hearings be-
ing recorded on tape by the hearing officer, will not apply when
hearings are conducted by written submissions only. In addition,
the amendment makes non-substantive changes by correcting
outdated references due to the codification of the former Texas
Motor Vehicle Commission Code, Article 4413(36), Texas Re-
vised Civil Statutes as Chapter 2301 of the Texas Occupations
Code.

Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the amendment is in effect there will
be no fiscal implications for state or local governments as a result
of enforcing or administering the section.

Mr. Bray has also determined that for each year of the first
five-year period the amendment is in effect the anticipated public
benefit will be a streamlining of the hearing process by eliminat-
ing the mandatory requirement for the parties to attend hearings
in-person, which will result in a travel and resource cost savings.

There will be no effect on small or large businesses. There will
be no impact on local economies or overall employment as a
result of the amendment.

Comments, in 16 copies, may be submitted to Brett Bray, Direc-
tor, Motor Vehicle Division, Texas Department of Transportation,
P. O. Box 2293, Austin, TX 78768, 512-416-4899. The Motor Ve-
hicle Board will consider adoption of the proposed amendment
at its meeting on March 25, 2004. The deadline for receipt of
comments on the proposed amendment is 5:00 p.m. on March
8, 2004.

The amendment is proposed under the Texas Occupations Code
§2301.155 which provides the Motor Vehicle Board with the au-
thority to adopt rules as necessary and convenient to administer
Chapter 2301 and to govern practice and procedure before the
Board.

Texas Occupations Code §2301.204 and §§2301.601 - 2301.613
are affected by the proposed amendment.

8107.6. Hearings.
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Complaints which satisfy the jurisdictional requirements of the Texas
Occupations Code §2301.204 and §§2301.601 - 2301.613 [Texas Mo-
tor Vehicle Commission Code, §3.08(i) or §6.07], will be set for hear-
ing and notification of the date, time, and place of the hearing will be
given to all parties by certified mail.

(1) - (6) (Nochange)

(7) By agreement of the partiesand with the approval of the
hearing officer, the hearing may be conducted by written submissions
only or by telephone.

(8) [€A] Except for hearings conducted by written submis-
sion only, each [Each] party will be subject to being questioned by the
other party, within limits to be governed by the hearing officer.

(9) [(8)] Except for hearings conducted by written submis-
sions only or by telephone, the [The] complainant will be required to
bring the vehicle in question to the hearing for the purpose of having
the vehicle inspected and test driven, unless otherwise ordered by the
hearing officer upon ashowing of good cause asto why the complainant
should not be required to bring the vehicle to the hearing.

(20) [(9)] The Board may have the vehicle in question in-
spected prior to the hearing by an expert, where the opinion of such ex-
pert will be of assistanceto the hearing officer and the Board in arriving
at adecision. Any such inspection shall be made upon prior notice to
al partieswho shall havetheright to be present at such inspection, and
copies of any findings or report resulting from such inspection will be
provided to all parties prior to, or at, the hearing.

(11) [(20)] Except for hearings conducted by written sub-
missionsonly, all [AH] hearingswill berecorded on tape by the hearing
officer. Copies of the tape recordings of a hearing will be provided to
any party upon request and upon payment as provided by law.

(12) [(11)] All hearings will be conducted expeditioudly.
However, if a Board hearing officer has not issued a decision within
150 days after the Texas Occupations Code §82301.601 - 2301.613
[Texas Motor Vehicle Commission Code 86.07] complaint and filing-
fee were received, Board staff shall notify the parties by certified mail
that complainant has a right to file a civil action in state district court
to pursue rights under 882301.601 - 2301.613 [86.07]. The 150-day
period shall be extended upon request of thecomplainant or if adelay in
the proceeding is caused by the complainant. Thenoticewill informthe
complainant of the right to elect to continue the lemon law complaint
through the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400470

Brett Bray

Director

Texas Motor Vehicle Board

Proposed date of adoption: March 25, 2004

For further information, please call: (512) 416-4899

¢ ¢ ¢
TITLE 19. EDUCATION

PART 8. WINDHAM SCHOOL
DISTRICT

CHAPTER 300. GENERAL PROVISIONS
19 TAC §300.2

The Windham School District Board of Trustees proposes new
§300.2, concerning Windham School District Board of Trustees
Operating Procedures.

The purpose of the new rule is to establish operating procedures
for the Windham School District Board of Trustees to conduct
business.

David McNutt, Chief Financial Officer for the Windham School
District, has determined that for the first five years the new rule
will be in effect, enforcing or administering the rule does not have
foreseeable implications related to costs or revenues for state or
local government. Mr. McNutt has also determined that there will
be no economic impact on persons required to comply with the
new rule. There will be no effect on small and micro-businesses.

The anticipated public benefit as a result of enforcing the new
rule will be to enhance public safety.

Comments should be directed to Dr. Ron Bradford, Superinten-
dent, Windham School District, P.O. Box 40, Huntsville, Texas
77342-0040, superintendent@wsd.tx.org. Written comments
from the general public should be received within 30 days of the
publication of this proposal.

The new rule is proposed under Texas Education Code,
§819.001, et seq.

Cross Reference to Statutes: Texas Education Code, §19.001.

§300.2. Windham School District Board of Trustees Operating Pro-
cedures.

(8 General. This section establishes operating procedures for

(b) Organization.

(1) The Texas Board of Crimina Justice (TBCJ) serves as
the Board of Trustees for the Windham School District (WSD Board),
pursuant to Chapter 19, Texas Education Code. The TBCJisanine (9)
member body appointed by the Governor to oversee the Texas Depart-
ment of Criminal Justice (TDCJ). The Chairman of the TBCJisdesig-
nated by and serves at the pleasure of the Governor (Section 492.005,
Texas Government Code).

(2) The WSD Board operates utilizing the same officers
and structure established by the TBCJ.

(3) The TBCJ Education Committee provides WSD are-
porting avenue to the WSD Board. By appointment to this committee
(in accordance with TBCJ practices), members will be designated to
become particularly familiar with various WSD issues, and to bring
forward consensus recommendations or a candid report on any dis-
agreements to the full WSD Board.

(4) The Chair of the Education Committee, appointed by
the Chairman, may appoint non-membersto sit on the committeein an
advisory capacity; however, advisory members are non-voting mem-
bers and cannot be reimbursed for expenses incurred in this capacity.

(5) For employment decisions made specifically by the
WSD Board, a limited-purpose committee shall be appointed by the
Chairman as deemed necessary to formulate recommendations for
full WSD Board consideration.

(©) Mestings.
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(1) TheWSD Board shall hold its regular meetingsin con-
junction with those of the TBCJ. Special called meetings of the WSD
Board can be held at the discretion of the Chairman.

(2) TheTBCJattemptsto hold regular meeting at least ev-
ery odd-numbered month of the year, but shall meet at least once each
guarter of the calendar year. These meetings shall be held in Austin,
Texas, or under exceptional circumstances in Huntsville, Texas (Sec-
tion 492.006, Texas Government Code and the General Appropriations
Act). If the TBCJ uses videoconference technology to convene ameet-
ing, at least three (3) members must convene at the Austin videocon-
ference site, or under exceptional circumstances, the Huntsville video-
conferencesite. The other members may convene using the technology
from remote sites.

(3) The agenda for the meetings of the WSD Board shall
be set by the Chairman, after consultation with members of the WSD
Board and the WSD Superintendent.

(4) A meeting of the TBCJ Education Committee shall be
held at asite chosen by the Chairman of the committee. The Chairman
of the committee shall set the agenda for the meeting in consultation
with the WSD Superintendent. If the committee uses videoconference
technology to convene ameeting, at least amgjority of aquorum of the
committee, such as, two (2) members of afour (4) member committee,
must convene in one location, and the other members may convene
using the technology from remote sites.

(5) A magjority of the WSD Board or the Education Com-
mittee constitutes a quorum for the convening of, and transaction of
business at, any meeting. A quorum of a committee with two (2) mem-
bers is two (2).

(6) A quorum of a committee cannot depend on the pres-
ence of an advisory member. A non-unanimous vote on an action by
a committee cannot be decided by an advisory member.

(7) Mesetings of the WSD Board and its committees shall
be conducted according to standard parliamentary procedures.

(8) Mesetings of the WSD Board and its committees are
governed by the Texas Open Meetings Act (Chapter 551, Texas Gov-
ernment Code).

(9) TheWSD Superintendent, in coordination with appro-
priate TDCJ staff, shall ensure that members are provided with ma-
terials necessary to conduct the business of the WSD Board well in
advance of any meeting.

(10) The WSD Superintendent, in coordination with ap-
propriate TDCJ staff, shall ensure that minutes of each meeting are
prepared, retained, filed with the Legislative Reference Library, and
made available to the public. The minutes shall state the subject mat-
ter of each deliberation and shall indicate each vote, order, decision,
or other action taken by the WSD Board.

(11) Requests by the public to make presentations to the
WSD Board are governed by WSD Board Rule, §300.1 of thistitle.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 16,
2004.
TRD-200400386

Carl Reynolds

General Counsel

Windham School District

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-0422

¢ L4 L4
TITLE 22. EXAMINING BOARDS

PART 4. TEXAS COSMETOLOGY
COMMISSION

CHAPTER 89. GENERAL RULES AND
REGULATIONS
22 TAC §89.57

The Texas Cosmetology Commission proposes amendments to
§89.57 of the Commission’s rules. Section 89.57 requires that,
upon the filing of a complaint with the commission charging a
licensee or certificate holder with violating certain provisions of
Chapter 1602 of the Texas Occupations Code, the commission
shall provide all parties with an opportunity for hearing after rea-
sonable notice of not less than ten days prior to the hearing. The
commission proposes to amend 889.57 to clarify that this rule
applies to any and all charges of alleged violations of any provi-
sion of Chapter 1602 of the Texas Occupations Code or a rule
adopted pursuant to that chapter. The commission further pro-
poses to add additional subsections to this rule which require
the respondent in such a proceeding to file an answer informing
the commission of the respondent’s desire to either consent to
the recommended penalty or request a contested case hearing.
Additionally, the proposed amendments require that the notice
of hearing be delivered by registered or certified mail as well as
regular mail and require the notice to contain certain specific lan-
guage informing the respondent of the consequences of a failure
to timely file an answer to the charges filed by the commission.
Finally, the proposed amendments contain provisions allowing
for an administrative law judge of the State Office of Administra-
tive Hearings to enter a default judgment against the respondent
in instances where a timely answer is not filed, and allows for the
commission in such instances to assess against the respondent
the costs associated with preparing for and attending the admin-
istrative hearing in an amount not to exceed two hundred dollars.

Antoinette Humphrey, Executive Director, has determined that
for the first five-year period that the amendments are in effect
there will be no additional fiscal implications for state or local gov-
ernments as a result of enforcing or administering the amend-
ments to subsection (a) specifying that this rule also applies to
alleged violations written pursuant to §1602.501 of the Texas Oc-
cupations Code. This specific amendment does not represent a
substantive change of commission policy or practice, but merely
clarifies the rule in order to codify what has been the general
understanding of the commission for years with respect to the
reach of the hearing requirements contained in that rule.

With respect to new subsection (b) requiring the commission to
deliver the Complaint and Notice of Hearing by both regular and
certified mail, Ms. Humphrey has determined that for the first
five-year period that the new subsection is in effect, the additional
fiscal implications for state or local governments as a result of
enforcing or administering the subsection will be the additional
costs associated with postage and materials for the notice sent
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by regular mail. (The agency already delivers such notices by
certified mail.) This cost is estimated to amount to $20,000.00.

With respect to added subsection (c) and subsection (d) requir-
ing a respondent to submit an answer in order to secure a con-
tested case hearing, Ms. Humphrey has determined that for the
first five-year period that the new subsections are in effect, there
will be no additional fiscal implications for state or local govern-
ments as a result of enforcing or administering the subsections.
Though the proposed subsections are expected to enable the
commission and its legal representatives to operate more effi-
ciently and prepare more effectively for contested case hear-
ings, it is not expected that these changes will translate into a
specific fiscal impact on the commission. Rather, such changes
will simply enable the commission to more efficiently utilize the
staff and resources already appropriated to the commission so
that the agency can more effectively execute its responsibilities
to regulate and monitor its industry and more speedily process
proposed administrative penalties before the State Office of Ad-
ministrative Hearings.

With respect to added subsection (e) allowing the commission
to assess costs against the respondent in instances where a de-
fault judgment is issued due to the respondents failure to timely
file an answer to the complaint, Ms. Humphrey has determined
that for the first five-year period that the subsection is in effect,
the additional fiscal implications for state or local governments
as a result of enforcing or administering the subsection will be
to enable the agency to collect an estimated $20,000.00 in addi-
tional funds as a result of such costs being assessed.

Ms. Humphrey, has determined that for each year of the first five
years the amendments will be in effect, the public benefit an-
ticipated as a result of enforcing the amendments will first be to
make clear that service to the last known address of alicensee as
shown in the records of the commission is sufficient to prove no-
tice of hearing, thus enabling the commission to efficiently obtain
default judgments against respondents where the respondent
has failed to comply with current regulations of the commission
which require licensees to inform the agency of changes to their
address. Second, the provisions in the proposed amendments
requiring respondents to file an answer in order to preserve their
opportunity for a contested case hearing will enable the commis-
sion and its legal representatives to operate more efficiently and
prepare more effectively for hearings related to charges of al-
leged violations of commission laws and rules. Due to the large
numbers of violations issued by the commission, the agency is
required to schedule numerous cases for hearing on the same
day. In the overwhelming majority of such cases, the respon-
dents never appear to contest the charges against them. By re-
quiring respondents to file an answer to the notice of hearing ex-
pressing their intent to either consent to the proposed penalty or
request a contested case hearing, the agency and its legal rep-
resentatives will be better informed of which cases will require
additional preparation, thus enabling them to operate more effi-
ciently and effectively with state resources. In addition, requiring
such answers by the respondent will reduce the number of in-
stances where a witness wastes their time and resources travel-
ing to Austin or otherwise remaining available to testify when no
hearing will actually take place due to the non-appearance of the
respondent at the hearing. Finally, the amendments will reduce
the number of instances where the respondent wastes their time
and resources to appear at the hearing to contest the charges,
only to have the case reset to another date in order to give the
agency more time to procure a necessary witness.

The economic cost to persons who are required to comply with
the amendment involves the minimal cost of postage and paper
necessary to file an answer with the commission. In addition, in
instances where a default judgment is granted against a person
who fails to comply with the amendment, costs incurred by the
commission for preparing and attending the administrative hear-
ing may be assessed against that person in an amount not to
exceed two hundred dollars.

The amendments will have no impact on small businesses.

Comments may be submitted to Virgil Seals, Texas Cosmetology
Commission, P.O. Box 26700, Austin, Texas 78755-0700, (512)
380-7600. Comments may also be submitted electronically to
virgil.seals@txcc.state.tx.us or faxed to (512) 454-0309.

The amendments to 889.57 are proposed pursuantto §1601.151
of the Texas Occupations Code which authorizes the Commis-
sion to adopt rules consistent with Chapter 1602 in order to im-
plement the provisions of that chapter. Specifically, pursuant to
§1602.504 and §1602.505 of the Texas Occupations Code, the
commission is required to provide those alleged to have violated
the laws or rules of the commission with an opportunity for a
hearing to contest the charges. Pursuant to §1602.407 of the
Texas Occupations Code, the commission is required to provide
a hearing when seeking to suspend or revoke a license. Section
1602.511 also contains provisions governing proceedings where
the commission seeks to impose an administrative penalty.

There are no other statutes affected by these amendments.
§89.57. Disciplinary Hearings, Notice and Service, Default, Costs.

(& Uponthefiling of acomplaint with the commission charg-
ing anindividual licensee or an institutional licensee and/or certificate
holder with any violation of the [actions specified in] the Cosmetol-
ogy Act, Texas Occupations Code §1602.407 or §1602.501 [8§36] as
grounds for disciplinary action, the Commission shall provide an op-
portunity for ahearing on [of] the charges. [AHl partiesmust be afforded
an opportunity for hearing after reasonable notice of not less than ten
days prior to the hearing.]

(b) Notice. The Complaint and Notice of Hearing shall be
given by regular mail and by registered or certified mail, addressed to
therespondent at hisor her most recent address as shown in the records
of the Commission. Service of the Complaint and Notice of Hearing
shall be complete at the time the notice is deposited, postage-paid and
properly addressed in a post office or official depository of the United
States Postal Service.

(c) Answer Required.

(1) In order to preserve the right to a contested case hear-
ing, the respondent must file an answer either consenting to the penalty
recommended by the executive director in the complaint, or requesting
a contested case hearing. An answer must be filed not later than 20
days from service of the complaint.

(2) The answer described in paragraph (1) of this subsec-
tion may bein any form that references the cause number of the com-
plaint and indicates the respondent’s intent to either consent to the
recommended penalty or request a contested case hearing.

(3) The notice of hearing provided to a respondent in a
contested case shall include the following language in capital lettersin
bold face twelve point type: YOUR FAILURE TO FILE A TIMELY
APPEARANCE IN PERSON OR THROUGH AN ANSWER OR
OTHER RESPONSIVE PLEADING TO THE ALLEGATIONS
CONTAINED IN THE COMPLAINT WITHIN TWENTY (20)
DAY S OF THE DATE OF THE NOTICE WAS MAILED SHALL
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ENTITLE THE TEXAS COSMETOLOGY COMMISSION TO A
DEFAULT JUDGEMENT AGAINST YOU. FAILURE TO APPEAR
AT THE HEARING WILL RESULT IN THE ALLEGATIONS
AGAINST YOU BEING ADMITTED ASTRUE AND THE RELIEF
REQUESTED MAY BE GRANTED BY DEFAULT.

(d) Default Hearings.

(1) If arespondent fails to file a timely answer, the Ad-
ministrative Law Judge, upon motion by the Commission, shall issue
a Proposal For Decision against the respondent in which the factual
allegations against the respondent contained in the Complaint and No-
tice of Hearing shall be admitted as prima facie evidence, and deemed
admitted as true, without any requirements for additional proof to be
submitted by the Commission.

(2) Any default judgment granted under this section shall
be entered on the basis of the factual alegations contained in the
Complaint and Notice of Hearing, and upon proof of proper notice
to the defaulting respondent. For purposes of this section proper no-
tice means notice sufficient to meet the provisions of the Government
Code §82001.051, 2001.052, and 2001.054.

(e) Costs. In administrative hearings brought before the State
Office of Administrative Hearings (SOAH), in the event adefault judg-
ment is granted against the respondent, the Commission has the author-
ity to assess against the respondent, in addition to the penalty imposed,
the actual cost of the preparing for and attending the administrative
hearing in an amount not to exceed two hundred ($200.00) dollars.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2004.

TRD-200400503

Frank Knapp

Assistant Attorney General

Texas Cosmetology Commission

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 380-7600

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 9. EXPLORATION AND LEASING
OF STATE OIL AND GAS

The Texas General Land Office proposes amendments §9.51 of
Title 31, Part 1, Chapter 9, Subchapter D of the Texas Admin-
istrative Code, relating to Royalty and Reporting Obligations to
the State and §9.93 of Title 31, Part 1, Chapter 9, Subchapter F
of the Texas Administrative Code, relating to Assignments. The
proposed change to 89.51(a) corrects an inexplicable spelling
and punctuation error. The proposed changes to §9.51(b)(2)(N)
relate to the State’s first lien on oil, gas, proceeds from the
production of oil and gas, and all equipment that may be used
in the production and processing of oil and gas. The proposed
changes to §9.51(b)(3)(A) relate to the basis for calculating
penalties on delinquent royalty payments. The proposed
changes to 89.93(e) relate to the liabilities of assignors of

state leases and allow the commissioner to require assurance
of financial responsibility of transferees. The amendments
conforms the rule to amendments to Texas Natural Resources
Code 852.136 by Acts 1997, 75th Leg., ch. 1324, 82, eff. Jan.
1, 1998, to Texas Natural Resources Code §52.131(e) by Acts
1993, 73rd Leg., ch. 897, 830, eff. Sept. 1, 1993, and to Texas
Natural Resources Code §52.026 by Acts 1999, 76th Leg., ch.
1125, 81, eff. Sept. 1, 1999. The changes are being made
pursuant to §2001.039 (Agency Review of Existing Rules) of the
Government Code in order to conform agency rules to statutory
changes.

Marshall Enquist, Attorney with the Energy Section, has deter-
mined that for each of the first five years that the amendments
as proposed will be in effect, there will be no negative fiscal im-
pact to state or local government as a result of administering the
sections as amended.

Marshall Enquist, Attorney with the Energy Section, has
determined that the amendment to §9.51(a) will have a neg-
ligible effect as to public benefit or cost. The amendment to
§9.51(b)(2)(N) will improve the State’s lien position and may
result in enhanced recovery of unpaid royalty amounts, resulting
in a benefit to the Permanent School Fund. The amendment to
§9.51(b)(3)(A) simply makes it clear that the term "market value"
refers to the value of production, not the value of royalty, and will
have a negligible impact, if any, as either a public cost or benefit.
The amendment to §9.93(e) will result in an improvement in the
state’s ability to recover its costs of plugging abandoned wells,
removing old platforms and pipelines, and cleaning up oilfield
contamination, resulting in a substantial public benefit.

Marshall Enquist, Attorney with the Energy Section, has deter-
mined that for each of the first five years that the amendment as
proposed will be in effect, there will be no impact on local em-
ployment.

Comments may be submitted to Melinda Tracy, Legal Services,
Texas General Land Office, 1700 N. Congress Avenue, Austin,
Texas 78711 or by fax at (512) 463-6311, no later than 30 days
after publication.

SUBCHAPTER D. PAYING ROYALTY TO THE
STATE
31 TAC §9.51

The amendments to these sections are proposed under Texas
Natural Resources Code §31.051, which authorizes the Com-
missioner of the Texas General Land Office to make and enforce
suitable rules consistent with the law.

The proposed amendments affect Sections 52.136, 52.131(e)
and 52.026 of the Texas Natural Resources Code.

89.51. Royalty and Reporting Obligations to the State.

(@ In-kind royalties and reports. Producers meeting their roy-
alty obligations by delivering the state's royalty in-kind shall contact
the General Land Office (GLO) for specificinstructionsfor making and
reporting in-kind royalties. Purchasers of the state’s oil or gasin-kind
must make the payment for this oil or gas separately from any payment
of monetary royalty.[royaltie]

(b) Monetary royalties and reports.
(1) Basisfor computing royalties.

(A) Gross proceeds. Lessees shall compute and pay il
and gas royalties due under each lease on the gross proceeds received
by the sdller, including amounts collected to reimburse the seller for
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severance taxes and production-related costs. Lessees shall not deduct
production or severance taxes, or the cost of producing, processing,
transporting, and otherwise making the oil, gas, and other products pro-
duced from the premises ready for sale or use.

(B) Volume subject to royalty.

(i) Generd. Royalties are due and payable by all
lessees on 100% of each lease’ s gross production of oil and gas unless
thelease contains language expressly exempting certain dispositions of
oil and/or gas from state royalties.

(i) Oil salesand stocks. Asamatter of convenience,
during periods of regular sales, the GLO will permit lessees to pay
monthly oil royalties based on the number of barrels sold (or otherwise
disposed of) in a given month rather than on the gross production as
may be required by the lease. Unless the lessee is otherwise notified
by the GLO, no royalties are payable on lease stocks until such stocks
aredisposed of either by sale or otherwise. The GLO reservestheright
to require at any time, or from time to time, that lessees pay royalties
on gross production rather than on barrels sold. The GLO requires that
lessees pay royalties on existing stocks when there have been no sales
from such stocks for severa months.

(C) Plant products. Lessees shall calculate the volume
and value of plant products subject to state royalty in accordance with
the lease under which the gas is produced and processed and this vol-
ume and value shall never be less than the minimum percentage speci-
fiedinthelease. In caseswherethelease does not specify themanner in
which lessees are to calculate plant product royalties, then the volume
and value of plant products subject to state royalty shall be that volume
and value for which settlement is being made to the producer, under a
gas contract prudently negotiated between the producer and processor.
When gasis processed for the recovery of liquid hydrocarbons or other
products, lessees shall pay royalties on residue gas and plant products
in an amount not lessthan the royalties which would have been due had
the gas not been processed.

(D) Market value. Nothing in this subsection shall limit
or waive the right of the state to receive its royalties based on market
value of the oil and gas produced, if authorized by the lease, unit agree-
ment, judgment, or other contract authorized by law.

(E) Determination of market value.

(i) For the purpose of computing and paying royal-
ties to the state based on market value, the market value shall be pre-
sumed to bethe gross proceeds received pursuant to abonafide contract
entered into at arm’s length between nonaffiliated parties of adverse
economic interests.

(if) If acontract is not negotiated at arm’s length,
or was between affiliated parties, the presumption that market value
is equal to gross proceeds shall not apply. In this situation, the lessee
has the burden to establish that royalties paid to the state are based on
market value.

(iii) Thecommissioner may overcome the presump-
tion established under clause (i) of this subparagraph and assess ad-
ditional royalties due by establishing a different price based on other
salesin the general areawhich are comparablein time, quality, volume,
and legal characteristics. If some of thisinformation is not availableto
the commissioner, an assessment will be based on the best information
available.

(iv) A lessee may challenge an assessment of addi-
tional royalties due by submitting information which establishes the
prices used for comparison by the commissioner involve products of

significantly different quality; were based on contracts to deliver sig-
nificantly different volumes or for different terms; were not from a
relevant market; were derived from an area in which deliverability is
significantly different; or by presenting any other information which
could establish a more accurate market price. However, under no cir-
cumstances will the state’ sroyalty be computed on less than gross pro-
ceeds received, including reimbursements received for severance taxes
and production-related costs.

(V) Partiesare affiliated under this subsection if they
are related by blood, marriage, or common business enterprise, are
members of a corporate affiliated group, or where one party owns a
10% or greater interest in the other.

(vi) Theterm "general area," asused in this subsec-
tion, means the smallest geographical area which contains sufficient
data to establish a market price. Examples include a unit, a field, a
county, or the applicable RRC district.

(vii) For the purpose of computing and paying ail
royaltiesto the state based upon amarket value determined by the high-
est posted price, that phrase is defined as the greater of:

(1) thehighest price available to the producer; or

(1) thegross price posted by the purchaser of the
oil, less areasonable transportation allowance after sale and delivery if
the price bulletin reflects on its face that the purchaser will deduct a
marketing or transportation allowance, and a transportation allowance
is actually deducted by the purchaser from its gross price.

(viii)  For the purposes of clause (vii)(l) of this sub-
paragraph, a price will be presumed to be available to the producer if
itisoffered in the field where the lease islocated at the time of sde. A
producer may overcome the presumption by submitting evidence that
the priceisnot actually availableto the producer. Theterms"available"
and "actudly available," as used in this subsection, mean that a price
is being offered to nonaffiliated parties by posting, contract listing or
amendment, or otherwise and that if a producer presented a barrel of
oil to an entity offering said price, assuming al quality specifications
for the price were met, that producer would, in fact, receivethat offered
price.

(ix) Clause (vii) of this subparagraph shall not be
construed to allow the lessee, when calculating royalties to the state,
to make any deductions for the cost of producing, processing, or trans-
porting the ail prior to its sale and delivery.

(2) Royalty payments and reports.

(A) Mode of payment. Except as provided in subsec-
tion (&) of this section, relating to payments made in-kind, and sub-
ject to clauses (i)-(vi) of this subparagraph, relating to mandatory elec-
tronic funds transfer, lessees may pay royalties and other monies due
by cash or check, money order, or sight draft made payable to the com-
missioner. Lessees may also pay by electronic funds transfer or in any
manner that may be lawfully made to the state comptroller. Information
regarding alternative payment methods may be obtained from the GLO
Royalty Management Division. Payors are required to make payments
by electronic funds transfer in compliance with 34 Texas Administra-
tive Code Chapter 15 in the circumstances outlined:

(i) For leases executed or amended after May 11,
1989, but before September 1, 1991, payors that have made over
$500,000 in a category of payments, defined in clause (iv) below, to
the GL O during the preceding state fiscal year shall make payments of
$10,000 or more in the current fiscal year for those leases and in that
category by electronic funds transfer.
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(if) For leases executed or amended after August 30,
1991, but before June 9, 1995, payors that have made over $250,000
in a category of payments, defined in clause (iv) below, to the GLO
during the preceding state fiscal year shall make payments of $10,000
or more in the current fiscal year for those leases and in that category
by electronic funds transfer.

(iii)  For leases executed or amended on or after June
9, 1995, payorsthat have made over $25,000 in acategory of payments,
defined in clause (iv) below, to the GLO during the preceding state
fiscal year shall make all paymentsin the current fiscal year for those
leases and in that category by electronic funds transfer.

(iv) For purposes of clauses (i)-(iii) of this subpara-
graph, each of the following is a separate category of payments:

(1) royalties (including shut-in and minimum
royalties);

(1) pendlties;

(1) other payments to the state agency, exclud-
ing interest and extraordinary payments such as payments made in set-
tlement of litigation.

(v) TheGLO anticipates that those payors that have
exceeded the threshold sums set out in clauses (i)-(iii) of this subpara-
graph in the preceding state fiscal year will also exceed those sums
in the current state fiscal year. The application of clauses (i)-(iii) to a
specific payor may be waived at the commissioner’s discretion to the
extent allowed by law, upon ashowing that a payor will not exceed the
threshold sums set out in clauses (i)-(iii) in the current fiscal year, or
for other good cause.

(vi) The GLO will notify each payor to whom this
subparagraph applies in compliance with 34 Texas Administrative
Code Chapter 15.

(B) Information required with royalty payments.
Lessees shall submit al royalty paymentsin amanner which identifies
the assigned GLO lease number, the annual submission certification
number, if any, and the amount of oil and gas royalty being paid.
Royalty payments not identified by the lease number and the annual
submission certification number, if any, shall be considered delinquent
and shall be subject to the delinquency provisions of paragraph (3) of
this subsection.

(C) Requiredreports. Lesseesshall provide, intheform
and manner prescribed by the GLO, production/royalty reports (Form
GLO-1for ail and condensate and Form GL O-2 for gas), other required
reporting documents for gas or oil and condensate, and other support-
ing documentsrequired by GLO to verify gross production, disposition,
and market val ue of the oil and condensate, gas, and other products pro-
duced therefrom. Reportersfor leaseswhich the GLO has approved for
annual royalty payments may submit such reports on an annual basisas
well after receipt of an annual royalty certification number. Parties ap-
proved for annual reporting or payment shall notify the GLO inwriting
within ten business days of a complete release, forfeiture, termination,
assignment, or change of operator or payor of alease approved for an-
nual reporting and payment. Failure to comply with the statutes and the
reporting requirements of this chapter may subject aleaseto forfeiture,
delinquency pendlties, or both.

(D) Timely receipt of royalty payments and reports.

(i) For the purpose of this subsection, the GLO will
consider areport timely received if the report:

(I) arrives postpaid and properly addressed; and

(I1) is deposited with the United States Postal
Service or any parcel delivery service at least one day before it is due
and such deposit is evidenced by a postmark, a postal meter stamp, or
areceipt.

(if)  For the purpose of this subsection, the GLO will
consider aroyalty payment timely made if:

(1) the payment is received by electronic funds
transfer, itis recelved on or before the date it is due (please be advised
that delivery of payment to the state comptroller’s office does not sat-
isfy thisrequirement. Dueto the time required by the comptroller’s of -
ficeto processapayment and forward it to the GL O, payorsarestrongly
encouraged to submit payments to the comptroller’ s office before 6:00
p.m. CST on the business day preceding the business day on which the
payment is due).

(1)  the payment is not made by electronic funds
transfer, it arrives postpaid and properly addressed and it is deposited
with the United States Postal Service or any parcel delivery service
at least one day before it is due and such deposit is evidenced by a
postmark, a postal meter stamp, or a receipt.

(iii)  If aroyalty payment or report isdue on aSunday
or alegal state or federal holiday, then lessees shall ensure that such
payment or report is either received by the GLO on the next calendar
day whichisnot a Sunday or aholiday, or postmarked or stamped prior
to the next calendar day which is not a Sunday or a holiday.

(E) Oil and condensate royalties--due date.

(i) Lessees shal ensure that al oil and condensate
royalties, except roydties approved by GLO to be paid on an annual
basis, are timely received by the GLO on or before the fifth day of the
second month following the month of production.

(if)  Upon application to and written approval by the
GLO, future royalties attributable to leases for which ail, condensate,
and gas royalty due for the immediately preceding September 1 to Au-
gust 31 period equaled $3, 000 or |ess may be paid on an annual, rather
than monthly, basis. A party who is both a payor and a reporter for a
lease shall submit both payments and reports on a monthly or, if the
GLO grants approval, an annual, basis.

() The applicant shall designate the payor who
will submit the annual royalty payments and, if there are multiple pay-
ors for alease, the share of royalty the designated payors will submit.
Upon approval, GLO staff will assign an annual submission certifica-
tion number to the designated payor and the GLO will authorize the
designated payor to submit the designated share of royalty payments
on an annual basis. The applicant shall notify the GLO in writing of
any change in the payor designation within ten business days of its ef-
fective date.

(1)  Payors, after approval, shall pay annual roy-
alties for the following January 1 to December 31 annua production
periods.

(1) Payors, &fter approval, shdl continue to
make payments on a monthly basis until the commencement of the
next annual production period.

(V) Each year, payors shdl ensure that al an-
nual oil and condensate royalties are timely received by the GLO on
or before the fifth day of February following each annual production
period. Each year, payors shall ensure that all annual gas royalties are
timely received by the GLO on or before the 15th day of February fol-
lowing each annual production period.
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(V) After the payor receives GLO approva for
annual royalty payments, if the total annual oil, condensate, and gas
royalty due under a lease exceeds $3,000 for any annual production
period, payors shall resume making monthly royalty payments starting
with the January production month immediately following that annual
production period.

(V1) For any royalty approved to be paid on an
annual basis, payors shall ensure that the total royalties that have ac-
crued as of the date of acompletelease forfeiture, release, termination,
assignment, or any change of designated payor, are timely received by
the GLO on or before 75 calendar days after that date. If a change of
payor occurs for alease with multiple payors, only the changing payor
shall pay the accrued royalties for which he is designated as being re-
sponsible on or before 75 calendar days after the change.

(VIl) Any forfeiture, release, termination, as-
signment, or change of operator or payor, does not affect the approved
annual royalty payment status, subject to subclause (V1) of this clause.
However, as provided in 89.93(1) of thistitle (relating to Assignment),
an assignee or successor in interest is liable for all unsatisfied royalty
requirements of the assignor or predecessor in interest.

(VII)  The GLO may prescribe further specific
forms and instructions applicable to this subparagraph.

(IX) The GLO hasthe sole discretion to approve
annual royalty payments. Approval does not affect the state’ s right to
teke its royalty in-kind, nor does it constitute afinding that alease has
been maintained in force and effect or otherwise ratify or revive any
lease. GLO approval does not abrogate the lessee’ s responsibility to
submit timely royalty payments and reports to the GLO as provided in
subparagraphs (L) and (M) of this paragraph.

(X) Determination of royalty due for purposes of
clause (ii) of this subparagraph isnot an official GLO determination of
royalty due under alease. The GLO may audit any lease to determine
if royalty was properly paid and may pursue its rights and remedies
through an administrative hearing or litigation.

(F) Gasroyalties--due date.

(i) Lessee shall ensure that all gas royalties, except
royaties approved by GLO to be paid on an annua basis, are timely
received by the GLO on or before the 15th day of the second month
following the month of production.

(ii) The provisions of subparagraph (E)(ii)(1)-(X) of
this paragraph apply to the payment of gas royalties.

(G) Required reports--due date.

(i) Lessees shal ensure that all required produc-
tion/royalty reports and other required documents (hereafter "reports”
in subparagraph (G) of this paragraph), in whatever format submitted,
for gas or oil and condensate are timely received by the GLO on or
before the due date of the corresponding monthly royalty payment.

(i) Upon application to and written approval by the
GLO, future reports for leases for which oil, condensate, and gas roy-
alty due for the immediately preceding September 1 to August 31 pe-
riod equaled $3,000 or less may be submitted on an annual, rather than
monthly, basis. A party who is both a payor and a reporter for alease
shall submit both payments and reports on a monthly or, if the GLO
grants approval, an annual, basis.

(1) Theapplicant shall designatethereporter who
will submit the annual reports and, if there are multiple reporters for a

lease, the information the designated reporter will submit. Upon ap-
proval, GLO staff will assign an annua submission certification num-
ber to the designated reporter and the GLO will authorize the desig-
nated reporter to submit the designated reports on an annual basis. The
applicant shall notify GL O inwriting of any changein thereporter des-
ignation within ten business days of its effective date.

(I)  Reporters, after approval, shal submit an-
nual reports for the following January 1 to December 31 annual pro-
duction periods.

(1)  Reporters, after approval, shall continue to
submit reports on amonthly basis until the commencement of the next
annual production period. Unless the GLO expressly approves other-
wise in writing, reporters shall submit unit production/royalty reports
on amonthly basis regardless of the annual reporting status of individ-
ual leases within the unit.

(IV) Each year, reporters shall ensurethat all an-
nual reports concerning oil and condensate are timely received by the
GLO on or before thefifth day of February following each annual pro-
duction period. Each year, reporters shall ensure that all annual reports
concerning gas are timely received by the GLO on or before the 15th
day of February following each annual production period.

(V) After thereporter receives GLO approval for
annual reporting, if the total annual oil, condensate, and gas royalty
due under a lease exceeds $3,000 for any annual production period,
reporters shall resume making monthly reports starting with the Jan-
uary production month immediately following that annual production
period.

(VI) Reporters shall ensure that al reports ap-
proved by the GLO for submission on an annual basis are timely re-
ceived by the GLO on or before 75 calendar days after acompletelease
forfeiture, release, termination, assignment, or any change of desig-
nated reporter. If a change of reporter occurs for alease with multiple
reporters, only the changing reporter shall submit the reports for which
heis designated as being responsible on or before 75 calendar days af -
ter the change.

(VII) Any forfeiture, release, termination,
assignment, or change of operator or reporter does not affect the
approved annua reporting status, subject to subclause (V1) of this
clause. However, as provided in 89.93(1) of this title (relating to
Assignment), an assignee or successor in interest is liable for al
unsatisfied reporting requirements of the assignor or predecessor in
interest.

(VIII) The GLO may prescribe further specific
forms and instructions applicable to this subparagraph.

(IX) The GLO hasthe sole discretion to approve
annual reporting. Approval does not affect the state' s right to take its
royalty in-kind, nor does it constitute a finding that a lease has been
maintained in force and effect or otherwise ratify or revive any lease.
GL O approval does not abrogate the lessee’ s responsibility to submit
timely royalty payments and reports to the GLO as provided in sub-
paragraphs (L) and (M) of this paragraph.

(X) Determination of royalty due for purposes of
clause (ii) of this subparagraph is not an official GLO determination of
royalty due under alease. The GLO may audit any |lease to determine
if royalty was properly paid and may pursue its rights and remedies
through an administrative hearing or litigation.

(iii) Lessees shal identify the relevant GLO lease
numbers and annual submission certification numbers, if any, on al
required reports. Reports that fail to identify these numbers shall be
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considered delinquent and shall be subject to the delinquency provi-
sions of subsection (b)(3) of this section.

(H) Gas contracts. Lessees shall file with the GLO a
copy of all contracts under which gasis sold or processed and all sub-
sequent agreements or amendments to such contracts within 30 days of
entering into or making such contracts, agreements, or amendments.
Such contracts, agreements, and amendments, when received by the
GLO will be held in confidence by the GLO unless otherwise autho-
rized by lessee.

() Gas contract brief (Form GLO-5).

(i) Eachgascontract, agreement, or contract amend-
ment must be accompanied by agas contract brief (Form GLO-5) com-
pleted in the form and manner prescribed by GLO. The GLO-5 must
be submitted even if GLO istaking its royalty in-kind from the leases
subject to the contract or agreement. The GLO-5 shall be submitted
to the GLO within 30 days of executing a contract, agreement, or con-
tract amendment. While the lessee is responsible for the preparation
and filing of the GLO-5 and supplements, the lessee is not required to
submit the GLO-5 or supplements for royalty volumes which the state
istaking in kind. Rather, the lessee must submit the GLO-5 and sup-
plements for other volumes produced from the lease or |eases.

(ii) A gascontract brief supplement (GL O-5(s)) may
be filed for sales of gas on the spot or other markets in which price
changes occur monthly. A GLO-5(s) should be submitted to the GLO
within 30 days of the completion of each six-month period of sales. A
GLO-5 does not have to be submitted as long as other contract provi-
sions remain unchanged.

(iii)  For spot or similar salessituationsin which sup-
plements will be submitted, the GLO-5 is due within 30 days of the
completion of the first six-month sales period.

(iv) Gas contract briefs and supplements should
be directed to: General Land Office, Energy Resources Division,
Stephen F. Austin Building, 1700 North Congress Avenue, Austin,
Texas 78701-1465, Attention: Gas Contracts Administrator.

(J) Settlements and judgments. Lessee shdl file with
the GLO a copy of each settlement reached or judgment rendered in a
dispute between the lessee and a purchaser regarding production from,
and/or contracts relating to, state lands. Lessee shall file these docu-
mentswith the GLO within 30 daysof entering into any such settlement
or within 30 days of the rendering of such judgment.

(K) Other records. At any time, or from time to time,
the GLO may require any additional records relating to any aspect of
lease operations and accounting.

(L) Responsibility of lesseetofileroyalty paymentsand
required reports. Parties other than thelessee may remit royaltiesto the
state on the lessee’ s behalf. This practice does not relieve the lessee of
any statutory or contractual obligation to pay royalty or file reports and
supporting documents. The lessee bears full responsibility for paying
royalties and for filing reports and supporting documents as required
in this chapter.

(M) Cooperation of operators, purchasers, payors, re-
porters, and lessees. The GLO recognizes that lessees may often del-
egate various lease obligations to third parties. However, such a dele-
gation does not relieve alessee of these obligations. Lessees must be
aware that the acts and omissions of these third parties regarding these
obligations may subject alease to a delinquency penalty or forfeiture.
Therefore, these parties must cooperate to responsibly discharge their
obligations to each other and to the state.

(N) State'slien. The state has a statutory first lien on
al ail and gas produced from the leased area to secure the payment
of all unpaid royalty or other sums of money that may become due.
Acceptance of an oil and gas lease from the state grants to the state a
contractual first lien on and security interest in al oil and gas extracted
from the lease area, all proceeds that may accrue to the lessee, and all
fixtures on and improvementsto the area covered by the |ease that may

be used in the production or processing of oil and gas.

(O) Certification of sufficient royalties. The GLO will
not be responsible for certifying, prior to the rental anniversary date,
that sufficient royalty has been received to obviate the necessity of pay-
ing rentals or minimum royalties as may be required by lease. Lessees
should maintain adequate records relating to lease royalty and rental
status to determine if additional liability exists. If there is uncertainty
concerning whether or not rental or minimum royaltiesare due, alessee
may maintain aleasein effect by remitting the annual amount required
under each lease. The GLO will refund or grant credit to lessees for
payments received in this manner that are later found to have not been
due.

(P) Partiad payments. The GLO will apply a lessee’s
partial payment of amounts assessed (delinquent royalties, penalty, and
interest) first to unpaid penalty and interest and then to delinquent roy-
alties. Penalty and interest will continue to accrue until the delinquent
royalties are fully paid.

(3) Pendlties and interest.

(A) Penalties on delinquencies. Any royalty not paid
when due, or any required report or document not submitted when due,
isdelinquent and penaltiesas provided in this subsection shal | be added.
Royalty payments or any required reports or documents that do not
identify GLO lease numbers and annual submission certification num-
bers, if any, and any royalty payments not accompanied by any required
reports or documents are also delinquent. The penalties on delinquent
royalties specified in this subsection shall not be assessed in cases of
title dispute as to the state’s portion of the royalty or to that portion
of the royalty in dispute as the market value of the production[to fair
market value].

(i) For royalties and reports due on or after Septem-
ber 1, 1985, including thosefor il and gas produced since July 1, 1985,
the GLO shall add:

(1) apenalty of 5.0% of the delinquent amount or
$25, whichever is greater, to any royaty which is delinquent 30 days
or less;

(I1) apenaty of 10% of the delinquent amount
or $25, whichever isgreater, to any royalty which is more than 30 days
delinquent;

(111)  at its discretion, a penalty of $10 per docu-
ment for each 30-day period that each report, affidavit, or other doc-
ument is delinquent. The GLO shall impose this penalty of $10 per
document only after the commissioner or a designated representative
has notified the lessee in writing that reports, affidavits, or documents
are not being filed correctly and that the GLO will assess the penalty
on subsequent reporting errors.

(if) For royalties and reports due before September
1, 1985, including those for il and gas produced prior to July 1, 1985,
the GLO shall add:

(1) apenalty of 1.0% of the delinquent amount or
$5.00, whichever is greater, for each 30-day period that any royalty is
delinquent;
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(1) a penalty of $5.00 per document for each
30-day period that each report, affidavit, or other document is delin-
quent.

(iii)  For royalties and reports due before September
1, 1975, including those for oil and gas produced prior to August 1,
1975, the GLO shall impose no penalty for delinquent royalties or
delinquent reports.

(B) Interest on delinquencies. Any royalty not paid
when due is delinquent and shall accrue interest as provided in this
subsection.

(i) For royalties due on or after September 1, 1985,
including those for oil and gas produced since July 1, 1985:

(1) interest shall accrue on all delinquent royal-
ties at the rate of 12% per year (Smple interest) pursuant to the Texas
Natural Resources Code, 852.131(g);

(I1)  interest shall beginto accrue 60 days after the
due date.

(if) For roydlties due before September 1, 1985, in-
cluding those for oil and gas produced prior to July 1, 1985:

(I) interest shall accrue on all delinquent royal-
ties at the rate of 6.0% per year compounded daily pursuant to Texas
Civil Statutes, Article 5069-1.03;

(I1) interest shall beginto accrue 30 days after the
date due.

(C) Penadlties for fraud. The commissioner shall add a
penalty of 25% of the delinquent amount if any part of the delinquency
isdueto fraud or an attempt to evade the provisions of statutes or rules
governing payment of royalty. The GLO shall apply this penalty in
cases of title dispute as to the state’s portion of the royalty or to that
portion of the royalty in dispute as to the fair market value. The GLO
shall apply this penalty in addition to any other penalty assessed.

(D) Forfeiture. Thestate’ spower to forfeit aleaseisnot
affected by the assessment or payment of any delinquency, pendlty, or
interest as provided in this subsection. Specifically, the lessee' sfailure
to pay royalties and other sums of money within 30 days of the due
date or the failure to file reports completed in the form and manner
prescribed by this section shall subject aleaseto forfeiture under 89.95
of thistitle (relating to Forfeiture).

(E) Reduction of penaty and/or interest. The SLB
may reduce penalties and/or interest assessed under Texas Natural
Resources Code, §52.131, and/or any other pendties or interest
relating to delinquent or unpaid royalties that have been assessed by
the commissioner in the following circumstances:

(i) when alessee brings a deficiency to the GLO's
attention voluntarily; and/or

(i) when a lessee and the GLO have reached
an agreement regarding the reduction as part of a resolution of an
outstanding audit issue.

(4) Corrections and adjustments to royalty payments and
reports.

(A) Nonroutine corrections and/or adjustments, as used
in this subsection, are defined as those corrections and adjustments by
which someone seeks to change, on a lease basis, the originaly re-
ported royalty due for oil or the originally reported royalty due for gas
by at least $25,000 or 25%.

(B) The GLO Royalty Management Division must re-
ceive at least 30 days advance written notice of the lessee’s intention
to take a nonroutine correction and/or adjustment which will result in
a credit with written documentation explaining and supporting the re-
quested credit. The credit may be taken 30 daysafter that GLO division
receives such noticeif by that date, the GLO has not, in writing, denied
|essee permission to take the credit. If the GLO denies permission, the
GLO will set forth its reasons for such denial. Any nonroutine credit
improperly taken may not be used to offset royalty due on current re-
ports. Theimproper application of creditswill result in acurrent month
delinquency and the assessment of associated penalties and interest.

(C) Effective with the production month of March
1989, all prior month adjustments must be submitted on GLO-1 and
GLO-2 report documents separate from the reports containing the
current month royalty activity. The GLO-1 or GLO-2 containing
prior month adjustments must be labeled as "Amended Reports’
(underlined).

(5) Temporary reduction of gas royalty rates.

(A) Prerequisites. Application for a temporary reduc-
tion of the royalty rates established may be considered by SLB if:

(i) thelease covers any of the state lands described
in 89.21 of thistitle (relating to Leasing Guide)

(ii) state land was leased by SLB on the basis of a
royalty bid and at aroyalty rate exceeding 25%; and

(iii) the lease has not been pooled or unitized with
other leases.

(B) Amount of reduction. If the value of gas from such
lands is at or below $3.00 for each 1,000 cubic feet of gas, the board
may reduce the royalty rate for gas produced from such lands for any
term set by SLB, suchtermto be set after September 1, 1987, and before
September 1, 1990, as follows:

(i) forgasvalued as$1.50 or less per Mcf of gas, the
board may reduce a royalty rate to 25%;

(i) for gas valued from $1.51 to $2.00 per Mcf of
gas, the board may reduce a royalty rate to 30%;

(iii) for gas valued from $2.01 to $2.50 per Mcf of
gas, the board may reduce a royalty rate to 35%;

(iv) for gas valued from $2.51 to $3.00 per Mcf of
gas, the board may reduce a royalty rate to 40%.

(C) Definition of value. For purposes of this paragraph,
thevalueof the gasis defined asthe highest market price paid or offered
for gas of comparable quality in the general area where produced and
when run, or the gross price paid is offered to the producer, whichever
is greater.

(D) Request for reduction. A lessee seeking the ap-
proval of SLB for atemporary reduction in gas royalty rates must make
written request for an application to the Minerals Leasing Division,
General Land Office, 1700 North Congress Avenue, Room 640, Austin,
Texas 78701-1495. The application should be completed and returned
to the Minerals Leasing Division of the GLO.

(i) Theapplicant must submit an affidavit and docu-
mentation in support of itsrequest for atemporary reduction of gasroy-
dty rates. The affidavit will attest to the fact that the requirements set
out in this paragraph have been satisfied. The accompanying documen-
tation will contain pertinent lease data, production and reserve data, gas
price data, development data, and any other information which may be
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required to support the application, including the reason for requesting
aroyalty reduction.

(ii) SLB will consider the request for temporary re-
duction in gas royalty rates based upon lessee's affidavit, documents
in support thereof, and the recommendation of the Minerals Leasing
Division.

(iii) SLB may reevaluate the temporary reductionin
gas royalty rates at any time.

(E) Verification of gas valuation. The gas valuation in-
formation submitted by the lessee will be subject to verification by the
Royalty Audit Division.

(F) Effective dates for reduced royalty rates. The re-
duced royalty rates shall be effective beginning thefirst day of the next
month following approval by SLB. Royalty rates on gas produced after
September 1, 1990, will not be subject to reduction under this section.

(G) Noretroactiveeffect. Thereduced royalty rateswill
not be applied retroactively for previous months' production.

(c) Margina Properties Royalty Incentive Program.

(1) Definitions. Thefollowingwordsand terms, when used
inthissubsection, shall have thefollowing meanings, unlessthe context
clearly indicates otherwise.

(A) Activewdl--Any well onthe qualifying property as
defined in subparagraph (H) of this paragraph in actual use either as a
producing well or an injection well as defined in subparagraph (D) of
this paragraph during at least six months of the qualifying period as
defined in subparagraph (G) of this paragraph.

(B) Average daily per well production--

(i) Un-pooled leases: For agiven reservair, the total
oil, condensate, and/or natural gas production from the lease for the
qualifying period, in BOE as defined in subparagraph (C) of this para-
graph, divided by the product of 365 and the number of the reservoir’s
active wells on the lease. Average daily per well production is calcu-
lated in BOE/day and is rounded down to the next whole number.

(if) Pooledleases: For agiven reservoir, thetotal oil,
condensate, and/or natural gas production from the unit for the quali-
fying period, in BOE, divided by the product of 365 and the number of
the reservoir’s active wells in the unit. Average daily per well produc-
tion is calculated in BOE/day and is rounded down to the next whole
number.

(C) Barrd of ail equivalent (BOE)--One 42-gallon bar-
rel of crude oil, or the greater of 6,000 cubic feet (6 Mcf) of natural
gas available for sale off the lease or unit or a volume of natural gas
available for sale off the lease or unit with a minimum heating val ue of
6,000,000 British thermal units (6,000 MBtu).

(D) Injection well--Any well approved by the RRC for
usein theinjection of gas or fluids in a secondary or tertiary enhanced
recovery or pressure maintenance operation, excluding disposal wells.

(E) Mcf--Thousand cubic feet.

(F) Price--The five-day average spot price of West
Texas Intermediate crude oil at the Midland, Texas, oil terminal as
reported in The Oil Dally.

(G) Qualifying period--The 12-month period immedi-
ately preceding the most recent month of production.

(H) Qualifying property--Land subject to a State of
Texas oil and gas lease issued pursuant to Texas Natural Resources

Code, Chapter 32, Chapter 51, Subchapter E, or Chapter 52. Land
subject to a free royalty reserved by the state under Texas Natural Re-
sources Code, §51.054 or its predecessor statutes cannot be qualifying
property.

() Qualifying Gulf of Mexico property--Land de-
scribed in Texas Natural Resources Code, §52.011(2), that is subject
to a State of Texas oil and gas lease issued pursuant to Texas Natural
Resources Code, Chapter 52, Subchapter B.

(J) Qudifying reservoir--A reservoir underlying aqual-
ifying property or areservoir within a pooled unit that includes qual-
ifying property, having average daily per well production during the
qualifying period equd to or less than 15 BOE/day. Unless specified
or unlessthe context clearly requiresadifferent interpretation, theterm
"qualifying reservoir" includesa" qualifying Gulf of Mexico reservoir."

(K) Qualifying Gulf of Mexico (GOM) reservoir--A
reservoir underlying a qualifying GOM property or areservoir within
a pooled unit that includes qualifying GOM property, having average
daily per well production during the qualifying period equal to or less
than 50 BOE/day.

(L) Reservoir--A "common reservoir" as defined in
Texas Natural Resources Code, Chapter 86, Subchapter A, §86.002.

(2) Quadlification for Royalty Reduction.

(A) The SLB may consider alease for aroyalty reduc-
tion if:
(i) the average of the daily price of oil during the
qualifying period was equal to or less than $25 per barrel; and

(if) the applicant submits a sworn application to the
SLB which includes:

(1) proof that the applicant is the lease operator
as shown by the most current RRC records;

(I1)  proof that the land is qualifying property;

(1) proof that the reservoir is a qualifying
reservoir, including proof of the reservoir’s volume of oil, condensate,
and/or natural gas produced from, or attributable to, the lease during
the qualifying period;

(V) arepresentation that theleaseisin force and
effect; and

(V) such additional information as may be
required upon written request by GLO staff.

(B) GLO staff will review the application and submit it
and a recommendation to the SLB. The staff shall include in the rec-
ommendation information regarding any other royalty interests in the
tract, including royalty interests held by owners of the soil (or their
successors in interest) of Relinquishment Act lands, as defined in §9.1
of thistitle (relating to Definitions). Thereafter, if the SLB finds that
all requirements under subparagraph (A) of this paragraph are met, the
SLB may approve the application or may condition approval on spec-
ified requirements. In determining whether to grant a reduction in the
royalty rate, the SLB may consider whether the qualifying property or
qualifying Gulf of Mexico property is being operated efficiently, in-
cluding whether the property is pooled or has reasonable potential for
the application of secondary or tertiary recovery techniques. If aqual-
ifying reservoir for which aroyalty rate reduction is sought under this
section is included in a unit subject to SLB authority, the SLB may
modify the terms and conditions for the unit as a condition of approv-
ing the requested reduction in the royalty rate. The SLB has the sole
discretion to grant final approval. SLB approva of areduced royalty
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applies only to the qualifying reservoir. The effective date of the roy-
aty ratereduction isthefirst day of the month following SLB approval
of the application. A reduced royalty under this incentive program is
availableonly for aleaseissued or approved by the statethat isin effect
on, or takes effect on or after, the effective date of this subsection.

(C) Theapproval of an application shall not constitute a
finding that alease has been maintained in force and effect or otherwise
ratify or revive any |lease.

(3) Royalty Rate. After the SLB approves an application:

(A) the SLB will determine the qualifying reservoir’'s
applicable royalty rate according to the published reduced royalty
schedules. The SLB may not set the royalty at a rate less than the
lowest rate provided by statute for the category of property for which
application is made.

Figure: 31 TAC 89.51(c)(3)(A) (No change)

(B) Exceptasprovidedin subparagraph (C) of thispara-
graph, theroyalty rate may not be reduced to less than 6.25% of 100%
(one-sixteenth of eight-eighths).

(C) Royalty rate under specific types of leases:

(i) The royalty rate owed to the state under a lease
issued under Texas Natural Resources Code, Chapter 52, Subchapter F
(Relinquishment Act | eases) or 851.195(c)(2) or (d) may not be reduced
under this subsection to less than 3.125% of 100% (one thirty-second
of eight-eighths). The state’s royalty rate may not be reduced under
this clause only if the aggregate royalty rate for the owner(s) of the soil
is reduced in the same proportion. Only royalty payable by the lessee
to the commissioner may be reduced by the SLB pursuant to thisrule.

(ii) Theroyalty rate under aleaseissued under Texas
Natural Resources Code, Chapter 52, Subchapter C (riverbed leases),
may not be reduced to arate lower than the rate under a lease of land
that:

(1) adjoins the land leased under Subchapter C;
and

(I1) isheld or operated by, or is under the signif-
icant control of, the state’s lessee.

(iii) The royaty rate under a lease issued under
Texas Natural Resources Code, Chapter 32, Subchapter F (highway
leases), may not be reduced to arate that is lower than the rate under a
lease of land that adjoins the land leased under Subchapter F.

(D) The qualifying reservoir’s reduced royalty rate ap-
pliesfor two years from the effective date of the royalty rate reduction.
The SLB may extend the reduced rate for additional periods not to ex-
ceed two years each. An operator may apply for atwo-year extension
by filing an affidavit that the conditions that existed at the time that the
original royalty ratereduction was granted have not changed materially.
The GLO or the SLB may require an operator to submit additional in-
formation in support of an application for extension. An operator may
apply for further royalty reduction to a qualified reservoir during the
anniversary month of the effective date of the current royalty rate re-
duction.

(E) Except asprovided in subparagraph (F) of thispara-
graph, areservoir that has not produced during the preceding 12 months
andislocated under, or isattributableto, aleasewith aroyalty reduction
under this program, may be granted the lowest royalty rate currently al-
lowed by the SLB for any other reservoir under, or attributable to, that
lease. Such rate applies for two years from the month production from
the newly productive reservoir commences. An operator must request

and obtain written approval from the GLO for reduced royalty under
this subparagraph.

(F) On leases with a royalty reduction under this pro-
gram, areservoir below the stratigraphic equivalent of any producing
qualifying reservoir under, or attributable to, that |ease may be granted
thelowest royalty rate currently allowed by the SL B for any other reser-
voir under, or attributable to, that lease. To qualify for such reduced
royalty, the deeper reservoir production cannot exceed 15 BOE per day
per well (50 BOE for Gulf of Mexico properties), as shown by well
tests and/or other appropriate data. If the deeper reservoir production
exceeds 15 BOE per day per well (50 BOE for Gulf of Mexico prop-
erties), the royalty rate for such production is the rate specified in the
lease. A royalty reduced under this subparagraph applies for one year
from the month production from the deeper reservoir commences, after
which the reduction terminates unlessthe operator by application seeks
and obtains SLB approval for the reduction for that deeper reservoir.

(G) If the minimum annual royalty payment provided
for in the lease exceeds the SL B-approved reduced royalty, the reduced
royalty is the amount due from the lessee as the minimum annual roy-
aty payment.

(H) If over aconsecutive six-month period the average
of the daily price of oil exceeds $25 per barrel, the SLB may terminate
al previously granted royalty rate reductions upon 60 calendar days
notice in writing to the operators of the leases for which royalty reduc-
tion has been granted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400429

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 305-9129

¢ ¢ ¢

SUBCHAPTER F. DISCONTINUING THE
LEASEHOLD RELATIONSHIP
31 TAC 8§9.93

The amendments to these sections are proposed under Texas
Natural Resources Code 831.051, which authorizes the Com-
missioner of the Texas General Land Office to make and enforce
suitable rules consistent with the law.

The proposed amendments affect Sections 52.136, 52.131(e)
and 52.026 of the Texas Natural Resources Code.

§9.93. Assignments.

(@ Assignment of a state oil and gas lease. All or part of a
state oil and gas leasehold interest may be assigned at any time, ex-
cept as prohibited by statute, administrative rule, or common law. All
assignments, including assignments of overriding royalty interests on
Relinquishment Act lands, must be recorded in each county in which
al or part of the original acreage covered by the lease islocated. The
original recorded assignment or a certified copy thereof shall be filed
in the GLO within 90 days of its execution. For purposes of this para-
graph, the last execution date shown on the instrument shall be deemed
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to be the date of execution. The following must accompany each as-
signment required to befiled and every counterpart sofiled in the GLO
under this subsection:

(1) alist clearly designating each state lease, as identified
by its mineral file number, affected by the assignment;

(2) the payment of the filing fee required by 81.3 of this
title, (relating to Fees) for each state lease, as identified by its mineral
file number, affected by the assignment;

(3) anadequate legal description of the premises assigned,
including the survey name, block, township, county, and any other de-
scriptive information requested by the GLO;

(4) in cases of vertical severance, partial assignments of
state oil and gas leases shall be filed in the same manner as complete
assignments are filed, and must include a metes and bounds descrip-
tion of the area so assigned, including relevant plats, unless the area
assigned can be and is accurately described as apart of the section; and

(5) incasesof horizontal severance, partial releases of state
oil and gasleases shall befiled in the GLO, and shall include adescrip-
tion of all relevant depths and formations.

(b) Any assignment not accompanied by the required infor-
mation or fees shall not be accepted for filing. If an assignment is not
properly filed within 90 days of its execution, the filing fee due shall
be double the usual fee.

(©) In-lieu assignments will not be accepted or filed in the
records of the GLO.

(d) An assignee cannot use a failure to comply with the re-
quirements in this section to avoid its liability to the state.

(e) The liahility of an assignor of any state cil and gas lease
to properly discharge its obligations under the lease, including prop-
erly plugging abandoned wells, removing platforms or pipelines, or
remediation of contamination at drill sites shall pass to the assignee
upon proper written consent of the commissioner. The commissioner
may not withhold the consent unreasonably. The commissioner may
require the transferee to demonstrate that it has the financial respon-
sibility to properly discharge its obligations under the lease and may
require the transferee to post a bond or provide other security to se-
cure those obligations if the tranferee is unable to demonstrate such
financial responsibility to the satisfaction of the commissioner. [The
assignor of any state oil and gas lease will remain liable to the state in
the event of a breach of any covenant and/or condition of the lease. ]

(f) If an assignment has not been properly filed, the commis-
sioner may forfeit the lease at his discretion.

(9) Thecurrent holder of alease or of any interest therein shall
be responsible for proper filing with the GLO of any assignments not
previously filed by any predecessor in interest.

(h) The heir, devisee, executor, or administrator, as the case
may be, of the estate of an assignee may file a statement of the parties
entitled to hold the interest of the assigneein the lease. Such statement
should include a list by minera file number of all leases affected. No
filing fee shall be required.

(i) Should an assignee formally change names, a notice of
name change, accompanied by a list of file numbers of all leases
affected, shall be submitted to the GLO. Nofiling fee shall berequired.

(i) A corporate merger shall be considered an assignment un-
der this section. A certified copy of the certificate of merger shall be
furnished to the GLO not later than 90 days after it is accepted for fil-
ing by the Secretary of the State of Texas. A list of each state lease

affected by the merger shall accompany the certified copy of the cer-
tificate of merger. Leases held by the surviving corporation prior to the
merger need not be listed, unless the name of the surviving corporation
is changed, in which event subsection (i) of this section shall apply.

(k) A deed of trust, mortgage or other security agreement shall
be considered an assignment under this subsection. If a state lease
is subject to a deed of trust, mortgage or other security agreement, a
memorandum of such instrument shall be furnished to the GLO in ac-
cordance with this section.

() Upon complete compliance with this subsection, the as-
signee will:

(1) succeedtoal rightsand besubjecttoall liahilities, obli-
gations, penalties, and the like incurred by any prior lessee, including
any liability to the state for unpaid royalty; and

(2) assume al obligations, ligbilities, and consequences
arising from all covenants, conditions, and terms (whether express or
implied) of the lease.

(m) Assignments of Relinquishment Act lease to surface
owner. A surface owner may acquire by assignment a lease which
he or she executed on land subject to the Relinquishment Act only
by complying with Texas Natural Resources Code, §52.188, and any
other relevant laws or regulations. See also §9.22(2) of this title,
(relating to Leasing Procedures).

(n) Acceptance of an assignment by the GLO does not waive
any claim the agency may have against a party relating to that assign-
ment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400430

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 305-9129

¢ ¢ ¢

CHAPTER 10. EXPLORATION AND
DEVELOPMENT OF STATE MINERALS OTHER
THAN OIL AND GAS

31 TAC 8810.1, 10.2, 10.5, 10.8, 10.9

The Texas General Land Office proposes amendments to Texas
Administrative Code, Title 31, Part 1, Chapter 10, §10.1 relating
to the Definitions; Exploration and Development Guide, §10.2 re-
lating to Prospect Permits on State Lands; §10.5 relating to Min-
ing Leases on Relinquishment Act Lands; §10.8 relating to As-
signments, Releases, Reports, Royalty Payments, Inspections,
Forfeitures, and Reinstatements; and §10.9 relating to Mineral
Awards and Patents. The proposed changes to §10.1(a) add two
definitions to the section at §10.1(a)(1) and §10.1(a)(12). New
§10.1(a)(1) conforms the rule to an amendment to Texas Natural
Resources Code 853.001 by Acts 1993, 73rd Leg., ch. 897, 8§45,
eff. Sept. 1, 1993. New 8§10.1(a)(12) conforms the rule to an
amendment to Texas Natural Resources Code §53.001 by Acts
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1999, 76th Leg., ch. 1483, 83, eff. Aug. 30, 1999. The proposed
change to §10.2(b)(1) makes clear that it is the commissioner’s
duty to prepare an application form for prospect permits and con-
forms the rule to an amendment to Texas Natural Resources
Code 853.012(c) by Acts 1993, 73rd Leg., ch. 897, 8§46, eff.
Sept. 1, 1993. The proposed change to 810.5(b)(1)(F) limits the
scope of self-dealing violations among family members to those
within the second degree of consanguinity or affinity and con-
forms the rule to Texas Natural Resources Code §53.074(a)(2),
added by Acts 1995, 74th Leg., ch. 937, 84, eff. Sept. 1, 1995;
the proposed change to §10.5(e)(1)(C) changes the division of
lease benefits for a defined class of minerals for certain leases
let after September 1, 1999. and conforms the rule to Texas
Natural Resources Code §53.065(c), added by Acts 1999, 76th
Leg., ch. 1483, 84, eff. Aug. 30, 1999; the proposed change to
810.8(a)(1) requires that lease transfers and assignments com-
ply with TNRC 852.026 and conforms the rule to an amendment
to Texas Natural Resources Code §53.020 by Acts 1993, 73rd
Leg., ch. 897, 850, eff. Sept. 1, 1993; the proposed change to
810.8(b)(4)(D)(ii) requires that leases issued under TNRC Chap-
ter 53, Subchapter B be subject to penalty and interest assess-
ments as described in TNRC 852.131(e)-(j) and conforms the
rule to an amendment to Texas Natural Resources Code 853.024
by Acts 1993, 73rd Leg., ch. 897, 851, eff. Sept. 1, 1993; and the
proposed changes to §10.8(c)(3) and §10.9(f)(3) requires that
contracts and agreements requested for inspection by the GLO
be held confidential and conforms the rule to Texas Natural Re-
sources Code §53.027, added by Acts 1993, 73rd Leg., ch. 897,
852, eff. Sept. 1, 1993. The proposed amendments are being
made pursuant to §2001.039 (Agency Review of Existing Rules)
of the Government Code. The rule review was adopted and pub-
lished in the August 22, 2003, edition of the Texas Register (28
TexReg 6958).

Marshall Enquist, Attorney with the Energy Section, has de-
termined that for each of the first five years that the proposed
amendments will be in effect, there will be no negative fiscal
impact to state or local government as a result of administering
the proposed sections as amended. There may be a slight
positive fiscal impact to the state as a result of collecting both
penalties and interest under §10.8(b)(4)(D)(ii) as amended.

Marshall Enquist, Attorney with the Energy Section, has deter-
mined that the amendments to 31 TAC §10.1(a), §10.2(b)(1) and
810.5(b)(1)(F) will be neutral in their effect on public benefits
and/or costs. The amendment to 31 TAC §10.5(e)(1)(C) may
have a slight negative impact to the state by reducing the state’s
share of lease benefits, but this may be offset by an increased
willingness on the part of RAL owners to actively seek leases
on the state’s minerals. The amendment to 31 TAC §10.8(a)(1)
will reduce the state’s cost of removing abandoned equipment
and remediating mine sites, resulting in a substantial public ben-
efit. The amendment to 31 TAC §10.8(b)(4)(D)(ii) may result in
a slight public benefit in allowing the state to collect interest on
delinquent payments under hard mineral leases. The amend-
ments to 31 TAC §10.8(c)(3) and §10.9(f)(3) will be neutral in
their effect on public benefits and/or costs.

Marshall Enquist, Attorney with the Energy Section, has deter-
mined that for each of the first five years that the amendments
as proposed will be in effect, there will be no impact on local em-
ployment.

Comments may be submitted to Melinda Tracy, Legal Services,
Texas General Land Office, 1700 N. Congress Avenue, Austin,

Texas 78711 or by fax at (512) 463-6311, no later than 30 days
after publication.

The amendments to these sections are proposed under Texas
Natural Resources Code §31.051, which authorizes the Com-
missioner of the Texas General Land Office to make and enforce
suitable rules consistent with the law.

The proposed amendments affect §853.001, 53.012, 53.074,
53.065, 53.020, 53.024 and 53.027 of the Texas Natural Re-
sources Code.

810.1. Definitions; Exploration and Development Guide.

(@) Definitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Board--The School Land Board.

(2) [(1)] Commissioner--The commissioner of the General
Land Office.

(3) [(2)] GLO--The Generd Land Office.

(4) [(3)] Land trade lands--Lands, the surface of which
have been sold or traded with mineral rights and |easing rightsretained
by the state.

(5) [(4)] Person--Any individual, partnership, corporation,
association, or other legal entity.

(6) [(5)] PSF--The Permanent School Fund.
(7) [(6)] PUF--The Public University Fund.

(8) [(A] Relinquishment Act lands--Any public free school
or asylum lands, whether surveyed or unsurveyed, sold with amineral
classification or reservation between September 1, 1895, and August
21, 1931. For the purposes of this chapter and for convenience, the
term "Relinquishment Act lands" shall encompass any other lands, in-
cluding vacancy lands, patented with all minerals reserved to the state
and expressly made subject to the leasing terms and procedures gov-
erning Relinquishment Act lands.

(9) [(8)] Relinquishment Act leases-Leases issued under
the Texas Natura Resources Code, Chapter 53, Subchapter C, and
810.5 of this title (relating to Mining Leases on Relinquishment Act
Lands).

(10) [(9)] RRC--The Texas Railroad Commission.
(11) [€20)] SLB--The School Land Board.

(12) Ssurface mining--The mining of minerals by removing
the overburden lying above the natural deposit of minerals and mining
directly from the natural deposits that are exposed. The term does not
include in situ mining activities.

(13) [(11)] TDC--The Texas Department of Corrections.
(14) [(12)] TPWD--The Texas Parks and Wildlife Depart-

ment.

(b) Exploration and development guide. For exploration and
development for il and gas, see Chapter 9 of thistitle (relating to Ex-
ploration and Development). Minerals, other than oil and gas, underly-
ing state lands are explored and leased in the following ways, depend-
ing upon the type of minera and the type of land.

(1) PSFlands, upland.

(A) Codl, lignite, sulphur, salt, and potash: leased by
sealed bid by the SLB. Seethe Texas Natural Resources Code, Chapter
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53, Subchapter E and |, and §10.4 of thistitle (relating to Exploration
and Mining Leases for Minerals Subject to Sealed Bid).

(B) All other minerals, and shell, sand, and gravel: ex-
plored and mined under prospect permitsand leasesissued by the GLO.
See the Texas Natural Resources Code, Chapter 53, Subchapter B;
810.2 of this title (relating to Prospect Permits on State Lands) and
§10.3 of thistitle (relating to Mining Leases on Properties Subject to
Prospect).

(2) PSF lands, submerged, and state-owned riverbeds and
channels.

(A) Caodl, lignite, sulphur, salt, and potash: subject to
exploration under 810.4 of thistitle (relating to Exploration and Mining
Leasesfor Minerals Subject to Sealed Bid). Leased by sealed bid by the
SLB. See the Texas Natural Resources Code, Chapter 53, Subchapter
E; 810.4 of this title (relating to Exploration and Mining Leases for
Mineras Subject to Sealed Bid).

(B) Marl, shell, sand, gravel, and mudshell: mined un-
der permitissued by the TPWD. Seethe Texas Parksand Wildlife Code,
Chapter 86.

(C) AIll other minerals. subject to exploration under
8§10.2 of thistitle (relating to Prospect Permits on State Lands). Mined
under leases issued by the GLO. See the Texas Natural Resources
Code, Chapter 53, Subchapter B; 810.2 of this title (relating to
Prospect Permits on State Lands) and 810.3 of this title (relating to
Mining Leases on Properties Subject to Prospect).

(3) Relinquishment Actlands. All minerals: leased by sur-
face owner as agent for the state. See the Texas Natural Resources
Code, Chapter 53, Subchapter C; §10.5 of thistitle (relating to Mining
Leases on Relinquishment Act Lands).

(4) Land trade lands.

(A) Cod, lignite, sulphur, salt, and potash: leased by
sealed bid by the SLB. Seethe Texas Natural Resources Code, Chapter
53, Subchapter E; §10.4 of thistitle (relating to Exploration and Mining
Leases for Minerals Subject to Sealed Bid).

(B) All other minerals: explored and mined under
prospect permits and/or leases issued by the GLO. See the Texas
Natural Resources Code, Chapter 53, Subchapter B; §10.2 of thistitle
(relating to Prospect Permits on State Lands) and §10.3 of this title
(relating to Mining Leases on Properties Subject to Prospect).

(5) Stateagency lands (except TPWD and TDC lands). All
minerals: leased by sealed bid by the SLB. See the Texas Natural Re-
sources Code, Chapter 32, Subchapters D and E; Chapter 153 of this
title (relating to Exploration and Development).

(6) TDC and TPWD lands. All minerals: leased by sealed
bid by the appropriate board for lease. See the Texas Natural Re-
sources Code, Chapter 34; §8201.5-201.8 of thistitle (relating to Land
for Lease; Excluded Land; Lease Sale; and Nominations of Tracts for
Lease).

(7) PUFlands. All minerals: lease or otherwise develop as
decided by the board of regents. Seethe Texas Education Code, §66.44.

810.2. Prospect Permits on State Lands.

(® Lands and minerals subject to prospecting. See §10.1 of
thistitle (relating to Definitions; Exploration and Development Guide)
to determine which lands and minerals are subject to prospect per-
mit procedures. Generally, minerals other than coal, lignite, sulphur,
salt, and potash, on PSF fee lands and land trade lands are subject to
prospecting under this section.

(b) Application requirements and procedures.

(1) Any person, firm, or corporation desiring to apply for
a prospect permit shall make written application upon the form pre-
scribed by the commissioner and furnished by the GLO. The applica-
tion to prospect shall include:

(A) adescription of thetract of land which identifies it
by the section number, part of section or survey to be prospected, town-
ship number, and/or certificate number, if applicable, survey name,
block number, number of acres to be prospected, and county or coun-
tiesinwhich theland liesand, if land trade |ands, the name and address
of surface owner of record in the tax assessor’s office; and

(B) the name, address, phone number, and taxpayer ID
number of the applicant. If the applicant isacorporation, the corporate
name, address, phone number, taxpayer ID number, the name of the
officer authorized to execute applications for permits and leases, and
written evidence confirming that it is not delinquent in paying its fran-
chise taxes.

(2) The application to prospect shall be for an area not in
excess of 640 acres with a 10% tolerance for tracts, sections, and sur-
veys that contain more than 640 acres.

(3) The application to prospect may be for a part of a sec-
tion if the part is described by field notes of record in the GLO or if
the part can accurately be described as a part of the section such asthe
NE/4.

(4) Theapplication to prospect shall beaccompanied by the
filing fee prescribed by §1.3 of thistitle (relating to Fees) and, except
as otherwise provided in 810.5(g)(7) of this title (relating to Mining
Leases on Relinquishment Act Lands) the first year's rental payment
of $.50 per acre.

(5) Within 10 days of receipt of an application for permit
on lands whose surface is owned or leased by TPWD or is subject to
a conservation easement in favor of TPWD, the GLO shall notify the
executive director of the TPWD that an application for permit has been
received.

(6) Permitsorimmediateleasesissued under 810.3(b)(1) of
this title (relating to Mining Leases on Properties Subject to Prospect)
will beissued on the basis of the order in which applicationsto prospect
are received. An application will be determined to be received on the
date and time receipt is acknowledged by the mailroom staff of the
GLO.

(7) If an application to prospect is received for atract of
land encumbered by a previously received application or by a valid
prospect permit, the application will be rejected and the applicant will
be notified and all monies tendered will be refunded.

(8) An applicant may request that the application to
prospect be withdrawn. If the request is received prior to processing
of the prospect permit, all monies tendered will be refunded.

(9) An applicant may be requested to supplement the ap-
plication with information in order that the land office may determine
whether prospecting will be conducted in good faith and in an orderly
and environmentally responsible manner.

(c) Prospect permit issuance and requirements.

(1) After the application requirements have been satisfied,
aprospect permit will beissued on aform prescribed and furnished by
the GLO.

(2) Theprospect permit will befor aterm of oneyear from
the date of application and, except as otherwise provided in §10.5(g)(7)
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of thistitle (relating to Mining Leases on Relinquishment Act Lands),
will require an advance annual rental payment of $.50 per acre.

(3) On the same day a permit is issued under this section
on land whose surface is owned or leased by TPWD or is subject to a
conservation easement in favor of TPWD, the GLO will notify TPWD
of the issuance of the permit. The permit issued on such land will state
that the surface of such land is owned or leased by TPWD or is subject
to a conservation easement in favor of TPWD. Such permit will also
state the name of the TPWD park or area manager responsible for the
surface of such land.

(4) On land trade lands, the GLO will notify the surface
owner that a permit has been issued if the surface owner requests such
notice in writing by furnishing the GL O with a current mailing address
and alegal description of each tract on which he desires such notice.
Notice will aso be sent to the surface owner at the address supplied
on the application form. Failure to receive notice will not affect the
validity of a permit issued under this section.

(d) Prospect permit renewal.

(1) Permittee may request arenewal of apermit by tender-
ing the appropriate rental payment and filing fee before the expiration
date of the current permit. Prospect permit renewals, if granted, will be
issued on aform prescribed and furnished by the GLO and shall extend
the term of the permit for one year from the expiration date.

(2) Subject to the discretion of the commissioner, a
prospect permit may be renewed up to and including four times,
dlowing the holder to retain the permit for five consecutive years
from the date of issuance of the original prospect permit. At the time
a permittee requests renewal of a permit, a determination of whether
the permittee has exhibited good faith in prospecting and whether the
permittee has complied with all GLO rules and regulations will be
considered in the decision to grant or deny arenewal.

(3) If the holder of a prospect permit alows the permit to
expirewithout filing for renewal, anew application must be submitted.
Priority of competing applications are governed by subsection (b)(7)
of this section.

(e) Assignments and releases. Prospect permits may be as-
signed or released in accordance with 810.8 of this title (relating to
Assignments, Releases, Reports, Royalty Payments, Inspections, For-
feitures, and Reinstatements). The assignment or release must be filed
with GLO and must be accompanied by the filing fee prescribed by
8§1.3 of thistitle (relating to Fees).

(f) Reports and inspections.

(1) Permittee must comply with all requirements of 8§10.7
of thistitle (relating to Conduct of Exploration and Mining Operations)
and §810.8 of thistitle (relating to Assignments, Rel eases, Reports, Roy-
alty Payments, Inspections, Forfeitures, and Reinstatements).

(2) All prospecting operations shall be subject at any time
to inspection by the commissioner or an authorized representative. In-
formation or data pertaining to prospecting operations shall be fur-
nished to the commissioner or an authorized representative upon re-
quest.

810.5. Mining Leases on Relinquishment Act Lands.
(@ Landsand minerals subject to lease.

(1) Any survey or portion of a survey of the Relinquish-
ment Act land, as this term is uniquely defined in 810.1(a)(7) of this
title (relating to Definitions; Exploration and Development Guide), is
subject to lease under this section.

(2) All minerals are subject to lease by the surface owner
as agent for the state. For purposes of this section, mineralsinclude all
substances commonly classified as minerals even though they may be
extracted by methods which destroy the surface. Minerals other than
oil and gas may be leased together or separately. Oil and gas must be
leased under the terms of Chapter 9 of thistitle (relating to Exploration
and Development).

(b) Authority and duties of agent.

(1) Prohibition against self-dedling. A surface owner may
not lease to himself, herself, or itself, either directly or indirectly. A
surface owner may not acquire by assignment a lease executed by the
surface owner. A surface owner will be considered to have engaged
in self-dealing if the surface owner leases to the following persons or
entities or if the lease executed by the surface owner is assigned to the
following persons or entities:

(A) anominee

(B) any corporation or subsidiary in which the surface
owner isaprincipal stockholder, or an employee of such a corporation
or subsidiary;

(C) apartnership in which the surface owner is a part-
ner, or an employee of such a partnership;

(D) if the surface owner is a corporation or a partner-
ship, aprincipal stockholder of the corporation or a partner of the part-
nership, or any employee of the corporation or partnership;

(E) afiduciary representing the surface owner, includ-
ing, but not limited to, a guardian, trustee, executor, administrator, re-
ceiver, or conservator; or

(F) afamily member or to anyonerelated to the surface
owner by marriage, blood, or adoption[-] within and including the
second degree of consanguinity or affinity.

(2) Fiduciary duty of agent. A surface owner isthe state's
agent and owes the state a fiduciary duty and a duty of utmost good
faith. A surface owner must fully disclose any facts affecting the state’s
interest and must act in the best interest of the state. Any conflict of
interest must be resolved by putting the interests of the state before the
interests of the surface owner. In addition to these specific duties, the
surface owner owes the state all the common-law duties of a holder of
executive rights.

(3) Consequences of abreach of the surface owner’s fidu-
ciary duty or aviolation of the prohibition against self-dealing. When
asurface owner breaches any duties or obligations owed to the state by
law, any suit relating to such breach shall be filed in adistrict court in
Travis County. Such a suit may seek removal of the owner of the soil’s
agency rightsin addition to any other remedies authorized by statute or
by common-law.

(4) Pendty assessment for breach of the surface owner’s
fiduciary duty. A penalty of 10% shall be imposed on any sums due
the state because a surface owner breaches a fiduciary duty. Theim-
position of this penalty will not limit the right of the state to obtain
punitive damages, exemplary damages, or interest. Any punitive dam-
ages or exemplary damages assessed by a court shall be offset by the
10% penalty imposed by this subsection.

(c) Lease negotiation procedure.

(1) The surface owner is authorized to act as the state's
leasing agent with any person, firm, or corporation desiring to develop
the permanent school fund's minerals.
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(2) Thelease shall be negotiated by the surface owner and
the prospective lessee on a form prepared and furnished by the GLO,
which will incorporate the terms and conditions prescribed by the SLB.

(3) The proposed lease shall be submitted to the GLO for
approval prior to recording the lease in the county records.

(d) Approva and filing of lease.

(1) The commissioner may reject or refuse for filing any
lease deemed not in the best interest of the state.

(2) Upon regjection of a proposed lease by the commis-
sioner, the prospective lessee will be given written notice which will
specify the reasons for the rejection and any changes, deletions, or
additions which would render the lease acceptable. The prospective
lessee may request reconsideration or appeal a rejection of a lease
under the hearings procedures set out in Chapter 4 of thistitle (relating
to General Rules of Practice and Procedure).

(3) Upon receipt of approva of the lease, the prospective
lessee shall finalize the lease and have the lease recorded in the county
or counties in which the land lies and shall file a certified copy of the
lease with the GLO. Leases are not effective until approved and filed
in the GLO.

(4) The state's share of the approved bonus payment and
the filing fee prescribed by §1.3 of this title (relating to Fees) shall be
submitted along with the certified copy of the lease. Any leaseis void
unlessit recites the actual consideration paid or promised for the lease.

(5) A surface owner, as the state's agent, owes the state a
fiduciary duty. See subsection (b) of this section. This fiduciary re-
sponsibility must be of paramount concern when a surface owner en-
ters lease negotiations.

(e) Leasetermsand conditions.

(1) Lessee shal pay bonus, rentals, royalties, and other
lease considerations as follows.

(A) On leases filed before September 1, 1987, lessee
shall pay to the state 60% of all bonuses, rental's, and royaltiesand other
considerations agreed upon. Lessee shall pay to the surface owner 40%
of all consideration agreed upon.

(B) Onleasesfiled onor after September 1, 1987, lessee
shall pay to the state 80% of all consideration agreed upon. Lessee shall
pay to the surface owner 20% of all bonuses, rentals, and royalties.

(C) Onleasesfiled after September 1, 1999, for the ex-
ploration and production by surface mining of coal, lignite, potash,
sulphur, thorium or uranium, lessee shall pay to the state 60% of all
bonus, rentals, royalties and other considerations agreed upon. Lessee
shall pay to the surface owner 40% of all consideration agreed upon.

(2) Inthe event of production, the state must receive not
less than one-sixteenth of the value of the minerals produced. The
combined royalty payable to the surface owner and the state will be
expressly provided for in the lease negotiated by the surface owner.

(3) All royalties and other payments accruing to the state
shall be paid to the state through the commissioner at Austin, and shall
be deposited to the PSF.

(f) Reports, assignments, releases, inspection, forfeitures, and
reinstatements. Leasesissued under thissection will be governed by all
general provisions found in §10.7 of this title (relating to Conduct of
Exploration and Mining Operations) and §10.8 of thistitle (relating to

Assignments, Releases, Reports, Royalty Payments, Inspections, For-
feitures, and Reinstatements). However, a lease issued under this sec-
tion cannot be assigned to the surface owner who executed the lease.
See subsection (b)(1) of this section.

(g) Waiver of agency rights.

(1) Thesurface owner may waive the surface owner’ sright
to act asthe state’ s agent for leasing all the state’'s mineral's except oil
and gas. Such awaiver must cover all the state’ smineral sexcept oil and
gas and must be on the GL O waiver form. The waiver must befiled for
record in each county where any portion of theland is situated. Before
such waiver can be effective, a certified copy of each recorded waiver
must be filed in the GLO along with atitle opinion showing that heis
a surface owner of the relevant land.

(2) If agency rights are waived under this subsection, the
minerals will be subject to prospect permit and lease under §10.2 of
thistitle (relating to Prospect Permits on State Lands) and §10.3 of this
title (relating to Mining Leases on Properties Subject to Prospect).

(3) A surface owner who waives agency rights under this
subsection, or an assignee, heir, or anyone else succeeding to all or
part of the surface owner’s interest in the tract will not be the state’'s
agent and will not receive compensation under a prospect permit or
leasefor aslong as aprospect permit or leaseissued under §10.2 of this
title (relating to Prospect Permits on State Lands) or 810.3 of thistitle
(relating to Mining Leases on Properties Subject to Prospect) remains
in effect.

(4) Upon expiration, termination, or forfeiture of a lease
or permit, the agency rights of the surface owner shall be ipso facto
reinstated.

(5) If the surface owner conveys the surface owner’ sinter-
est in the tract after waiving agency rights, but before any prospect
permit or lease has been issued, the succeeding surface owner will be
entitled to act as the state's agent for leasing the state’ s minerals.

(6) A waiver executed under this subsection may be re-
voked if there is no prospect permit or lease in effect at the time the
waiver is revoked and if, while the waiver was in effect, the surface
owner did not act in a manner that compromises the surface owner’s
ability to resume al duties and responsibilities as the state’s agent.
Such revocation must bein writing and filed for record in each county
in which any portion of the land is located. A certified copy of the
recorded revocation instrument must be filed in the GLO before it is
effective.

(7) Thefeefor aprospect permit issued under this subsec-
tion will be set by the commissioner. Thisfeewill be based on the fair
market value of the bonus and annual rental customarily paid for leas-
ing similar minerals in the area, prorated for the one-year term of the
permit. The terms of alease subsequently issued under this subsection
will be negotiated. These terms will be based on the results of explo-
ration activities and other appropriate data.

(8) Inexceptional circumstancesthe commissioner may al-
low the waiver of agency rights under this subsection asto lessthan all
the state’ s minerals except il and gas. For the commissioner to allow
amore limited waiver of agency rights, a showing that such alimited
waiver isin the best interests of the state will be required.

(h) Leasing procedure when agent cannot be located. If a po-
tential lessee cannot locate a surface owner, such lessee can follow
the procedures set out in the Texas Natural Resources Code, §52.186.
Once these procedures have been followed, Relinquishment Act land
will be leased for minerals other than oil and gas through the prospect
permit and leasing procedures found in §10.2 of this title (relating to
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Prospect Permitson State Lands) and 810.3 of thistitle(relating to Min-
ing L eases on Properties Subject to Prospect). The state will receiveall
the consideration paid under such a lease.

(i) Leasing procedure when agent’ srights are forfeited.

(1) When a surface owner’s agency rights have been for-
feited under subsection (b)(3) of this section, the land shall be subject
to lease for minerals other than oil and gas under the procedures set
out in §810.1 of thistitle (relating to Definitions; Exploration and De-
velopment Guide) and 8§10.2 of this title (relating to Prospect Permits
on State Lands).

(2) Whenanew leaseisexecuted under subsection (i)(1) of
this section, the surface owner shall not be entitled to any share of the
revenue generated by such lease, but the surface owner’ s agency rights
will be ipso facto reinstated upon expiration of the new lease.

(3) If no new lease is executed within one year of the date
of the forfeiture of the agency rights, the commissioner may, in his
discretion and for the best interests of the PSF, reinstate the surface
owner’s agency rights.

810.8. Assignments, Releases, Reports, Royalty Payments, Inspec-
tions, Forfeitures, and Reinstatements.

(@ Assignments and releases.

(1) A lease or permit issued under this chapter may be as-
signed at any time in the manner provided for by TNRC 852.026. The
liahility of the transferor to properly discharge its obligations under the
lease shall passto the transferee upon prior written consent of the com-
missioner. The commissioner may require the transferee to demon-
strate that it has the financial responsibility to properly discharge its
obligations under the lease, and may require the transferee to post a
bond or provide other security to secure those obligations. [After ob-
taining written approval of the commissioner, alease or permit issued
under this chapter, except a state agency lease or a Relinquishment Act
lease may be assigned in quantities of not less than 40 acres. If, how-
ever, lessthan 40 acresremain of thetract originally leased, then theen-
tireremaining acreage may be assigned. Assignmentsshall berecorded
in each county in which the state tract is located. State agency leases
and Relinquishment Act leases are not subject to these restrictions and
may be assigned at any time.]

(2) After recordation, lessee or permittee shall obtain acer-
tified copy from the county clerk of each recorded assignment covering
the state lease or permit. Lessee or permittee shall send such certified
copiesto GLO within 90 days of the date of recordation, accompanied
by the filing fee prescribed in §1.3 of thistitle (relating to Fees).

(3) Anassignment of any lease except a state agency or a
Relinquishment Act lease is not effective until a certified copy of such
assignment hasbeen filed by the GLO. Failureto file acertified copy of
an assignment of any lease, including a state agency or a Relinquish-
ment Act lease, shall subject the lease to forfeiture. An assignment
shall not have the effect of releasing the assignor from any liability in-
curred or claim previously accrued in favor of the state.

(4) Thelessee or permittee may release the lease or permit
back to the state at any time. To release a lease or permit, alessee or
permittee must record the release in each county where the state tract
is located and mail a certified copy of each recorded release to GLO
accompanied by the filing fee prescribed in 81.3 of this title (relating
to Fees).

(5) A releaseisnot effective until acertified copy of there-
leaseisfiled by the GLO. A release shall not have the effect of releasing
lessee or permittee from any liability incurred or claim previously ac-
crued in favor of the state.

(b) Reports and payment of royalties.

(1) A log, sample analysis, or other information obtained
from each test drilled on the area covered by the lease or permit shall
be filed with the GLO upon request. Lessee or permittee shall furnish
annually on the anniversary date of the lease or permit a map or plat
showing all activities on the state lease or permit. In addition, an eval-
uation map or plat shall be filed in the GLO within 90 days after any
drilling program shall have been completed or abandoned, and the cor-
rectness of such map shall be sworn to by lessee or permittee or his
representative. The map or plat shall show geologic formations pen-
etrated, the depth, thickness, grade, and minera character of all ore
bodies, the water-bearing strata, the elevation and location of all test
holes, and other pertinent information.

(2) Unless the lease provides otherwise, on or before the
last day of the month after the month when production started, the
lessee shall file a production and royalty report showing production
and royalty for the calendar month when production started. Subse-
quently, a production and royalty report shall be filed before the last
day of each month for production from the preceding calendar month.
Such report shall be on a form prescribed and furnished by the GLO
and shall show:

(A) thetypeand amount of each mineral produced dur-
ing the preceding month;

(B) if any leased mineral has been sold during the pre-
ceding month, then:

(i) thetype and amount of each mineral sold;

(if) the purchaser for each type of mineral sold and
if the purchaser isin any way related to the lessee, the details of such
relationship or affiliation;

(iii) the selling price of each minera as shown by
copiesof smelter, mint, mill, or refinery, returns, salerecepts, invoices,
or other sale documents attached thereto; and

(iv) the method and figures used by lessee to calcu-
late the value of each mineral sold as shown by any relevant documents,
records, or schedules;

(C) if any leased minera has been used as permitted
under the terms of the lease during the preceding month, then:

(i) thetype and amount of each mineral used; and

(ii) the method and figures used by lessee to calcu-
latethevalue of each mineral used as shown by any rel evant documents,
records, or schedules.

(3) Unless otherwise provided by the lease, royalty pay-
ments are to be received in the GLO on or before the last day of the
month following the month in which leased minerals are produced.
However, for the purposes of this paragraph only, "produced" shall
mean actually sold or used by lessee. Upon termination, forfeiture, or
release of the lease, unpaid royalty for any stockpiled leased minerals
shall be due and payable within one month of the effective date of said
termination, forfeiture, or release.

(4) Except when royalty is taken in-kind, and subject to
subparagraphs (A)-(F) of this paragraph, relating to electronic funds
transfer, lessees may pay royalties and other monies due by cash or
check, money order, or sight draft made payable to the commissioner.
Lessees may also pay by electronic fundstransfer or in any manner that
may be lawfully made to the state comptroller. Information regarding
alternative payment methods may be obtained from the GLO Royalty
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Management Division. Payors are required to make payments by elec-
tronic fundstransfer in compliance with 34 Texas Administrative Code
Chapter 15 in the following circumstances:

(A) Forleasesexecuted or amended after May 11, 1989,
but before September 1, 1991, payors that have made over $500,000in
acategory of payments, defined in subparagraph (D) of this paragraph,
to the GL O during the preceding state fiscal year shall make payments
of $10,000 or morein the current fiscal year for those leases and in that
category by electronic funds transfer.

(B) For leases executed or amended after August 30,
1991, but before June 9, 1995, payors that have made over $250,000 in
acategory of payments, defined in subparagraph (D) of this paragraph,
to the GL O during the preceding state fiscal year shall make payments
of $10,000 or morein the current fiscal year for those leases and in that
category by electronic funds transfer.

(C) For leases executed or amended on or after June 9,
1995, payors that have made over $25,000 in a category of payments,
defined in subparagraph (D) of this paragraph, to the GLO during the
preceding state fiscal year shall make all paymentsin the current fiscal
year for those leases and in that category by electronic funds transfer.

(D) For purposes of subparagraphs (A)-(C) of thispara-
graph, each of the following is a separate category of payments:

(i) roydlties (including shut-in and minimum royal-
ties);

(if) pendties and interest (A lease issued under
TNRC Chapter 53, Subchapter C, shall be subject to penalties and
interest as described in TNRC 852.131(¢)-(j));

(iii) other payments to the state agency, excluding
interest and extraordinary payments such as payments made in settle-
ment of litigation.

(E) TheGLO anticipates that those payors that have ex-
ceeded the threshold sums set out in subparagraphs (A)-(C) of thispara-
graph in the preceding state fiscal year will also exceed those sumsin
the current state fiscal year. The application of subparagraphs (A)-(C)
to a specific payor may be waived at the commissioner’s discretion to
the extent allowed by law, upon a showing that a payor will not exceed
the threshold sums set out in subparagraphs (A)-(C) in the current fis-
cal year, or for other good cause.

(F) The GLO will notify each payor to whom this para-
graph appliesin compliance with 34 Texas Administrative Code Chap-
ter 15.

(c) Inspections.

(1) Thebooks, accounts, records, contracts, and other doc-
uments pertaining to production, transportation, sale, and marketing of
mineralsleased shall at all times be subject to ingpection and examina
tion by the commissioner, or his authorized representative, and copies
of such records shall be furnished to the commissioner upon request.

(2) All mining, milling, and processing operations shall be
subject at any timeto inspection by the commissioner or his authorized
representative and copies of records or other documents pertaining to
these operations shall be furnished to the commissioner upon written
request.

(3) A contract, agreement or amendment filed in the land
office shall be treated as confidential unless otherwise authorized by
the lessee.

(d) Forfeiture and reinstatement.

(1) If the owner of alease or permit shall fail or refuse to
make payment of any sum due, or if the owner or his authorized agent
should knowingly make any false return or false report concerning the
lease or permit, or if the owner or his agent should refuse the commis-
sioner or his authorized representative access to the records or other
data pertaining to operations under the lease or permit, or if any of the
material terms of the lease or permit should be violated, the lease or
permit shall be subject to forfeiture by the commissioner.

(2) A lease or permit shall be considered forfeited when
it has been endorsed "forfeited" and the endorsement signed by the
COMMISSioner.

(3) Uponforfeiture, the commissioner will givewritten no-
tice to the lessee or permittee stating the date of forfeiture and the rea
sons for the forfeiture. The notice of forfeiture will be sufficient if
mailed to the last last known address of the |essee or assignee shown
of record in the GLO.

(4) Aforfeituremay be set asideand all rightsunder alease
or permit may bereinstated before the rights of another party intervene,
upon satisfactory evidence to the commissioner of future compliance
with the provisions of the law, of the lease or permit, and of any rules
adopted relative to the lease or permit, and any conditions placed upon
thereinstatement. Lessee or permittee shall offer the evidence required
for reinstatement within 30 days after the date the notice of forfeiture
wasmailed and after such 30 daysshall have no futureright of reinstate-
ment. If alease or permit issued under §10.5 of this title (relating to
Mining Leases on Relinquishment Act Lands) is not reinstated within
the 30-day period, the surface owner isentitled to act asthe state’ sagent
for leasing the minerals.

(e) Reduction of penaty and/or interest. The School Land
Board may reduce penalties and/or interest assessed under the Texas
Natural Resources Code, §52.131, and/or any other penalties or inter-
est relating to delinquent or unpaid royalties that have been assessed by
the commissioner in the following circumstances:

(1) when alessee brings a deficiency to the General Land
Office' s attention voluntarily; and/or

(2) whenalesseeandthe General Land Office havereached
an agreement regarding the reduction as part of aresolution of an out-
standing audit issue.

810.9. Mineral Awards and Patents.

(& Genera. Anyone who was issued a mineral award prior
to March 15, 1967, under former Texas Civil Statutes, Articles 5388-
5403, may patent the mineral award upon proper compliance with the
statutory requirements and the rules promulgated by the GLO.

(b) Lands and minerals subject to patent.

(1) All valuable mineral-bearing deposits, placers, veins,
lodes, and rock carrying metallic or nonmetallic substances of value
except oil, natural gas, coal, and lignite, shall be subject to patenting.

(2) Only those lands which are presently encumbered by a
mineral award are subject to patenting.

() Maintaining a minera award; annual assessment work.

(1) Theowner of an award shall have the exclusiveright to
the possession and use of the minerals within the area of the claim so
long as he continues to do or causes to be done the annual assessment
work for each claim.

(2) Theannual assessment work shall consist of an excava
tion in the form of a shaft or tunnel or an open cut to the extent of 10
feet in depth or length and at least four feet by five feet for the other
dimensions. In the event the mineral sought is usually and customarily
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produced from drilling holes by means of machinery, except such min-
eras as ail, natural gas, coal, or lignite, then the drilling of a hole to
such depth or length in lieu of the digging of a shaft or tunnel or open
cut shall constitute the annual assessment work required.

(3) During the month of January, the owner of a mineral
award shall file an annual assessment affidavit on aform prescribed and
furnished by the GLO. The affidavit shall be signed and notarized and
shall describe the assessment work which was completed during the
previousyear. If the assessment work accomplished is deemed insuffi-
cient or if the form isimproperly completed, the owner of the mineral
award will be notified.

(4) Theannua assessment work for a contiguous group of
mineral awards may be done on one mineral awvard.

(d) Rental payments.

(1) The owner of amineral award shall pay annually $.50
per acre. Thisannua rental payment shall be due during the month of
January of each year succeeding the year the mineral award wasissued.

(2) Annual rental paymentswill be applied to the purchase
price of the mineral patent.

(e) Royalty payments.

(1) Inaddition to rental payments, the owner of a mineral
award shall pay aroyalty of 6.25% of the value of the production of the
minerals upon such award as shown by the net smelter, mill, mint, or
refinery returns or of the gross sums arising from the sale of the ore or
products from the award and received by the owner.

(2) Royalty payments arising from the sale of ores, miner-
as, or other products shall be due quarterly in January, April, July, and
October for the quarters preceding.

(3) Royalty payments shall be accompanied by a produc-
tion and royalty report filed on aform prescribed and furnished by the
GLO.

(f) Inspection.

(1) The books, accounts, records, and contracts pertaining
to production, transportation, sale, and marketing of minerals awarded
will at all times be subject to inspection and examination by the com-
missioner, or his authorized representative, and copies of such records
shall be furnished to the commissioner upon request.

(2)  All mining, milling, and processing operations shall be
subject at any time to inspection by the commissioner or his authorized
representative and copies of records pertaining to these operations shall
be furnished to the commissioner upon written request.

(3) A contract, agreement, or other amendment filed in the
land office shall be treated as confidential unless otherwise authorized
by the lessee.

(9) Forfeiture of mineral award.

(1) If the owner of a mineral award shall fail or refuse to
make payment of any sum within 30 days after it becomes due, or if
the owner or his authorized agent should knowingly make any false
return or false report concerning production, mining, or development,
or if the owner should fail or refuse the proper authority access to the
records pertaining to the operations, or if the owner or authorized agent
should knowingly fail or refuseto give correct information to the proper
authority, or knowingly fail or refuse to submit to the GLO all correct
reportsrequired by statute, the rights acquired under the award shall be
subject to forfeiture by the commissioner.

(2) Upon forfeiture of a mineral award, notice shall be
mailed to the person, firm, or corporation shown by the records of the
GLO to be the owner of the mineral award.

(3) Upon satisfactory evidence of future compliance with
the law and with the GLO rules and regulations, the forfeiture may be
set aside and dl rights thereto reinstated.

(4) If amineral award is forfeited and not reinstated, the
land covered by the mineral award is not subject to being claimed or
patented.

(h) Patenting a mineral award.

(1) At any time after five years from the date of a mineral
award, the owner of the award may pay the balance due on the purchase
price of the award and request a patent thereto.

(2) The owner of the mineral award shall make written re-
quest that the award be patented. The request shall be accompanied by
three separate remittances: the balance of the purchase price, a patent-
ing fee, and arecording fee. The appropriate patenting and recording
feesarefound in §1.3 of thistitle (relating to Fees).

(3) The purchase price of the minera patent shal be $10
per acre, and the annual payments of $.50 per acre on the mineral award
shall be applied to the purchase price.

(i) Minera patent requirements.

(1) After the issuance of a mineral patent, no further as-
sessment work will be required.

(2) The royalty due the state on a mineral patent shall be
perpetua and shall be 6.25% of the value of the production of the min-
erals as shown by the net smelter, mill, mint, or refinery returns or of
the gross sum, arising from the sale of the ore or products from the
mineral patent and received by the owner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400428

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 305-9129

¢ ¢ ¢

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS

SUBCHAPTER K. SMALL COMMUNITY
HARDSHIP PROGRAM

31 TAC 88363.1101 - 363.1107

The Texas Water Development Board (board) proposes amend-
ments to 31 TAC Chapter 363, concerning Financial Assistance
Programs, to create a new subchapter, Subchapter K, relating to
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the Small Community Hardship Program, and proposes new 31
TAC §8363.1101 - 363.1107. Proposed new 31 TAC §8363.1101
- 363.1107 creates a new program by which the board may pro-
vide political subdivisions with grants for projects that provide
adequate water and sewer service to economically distressed
areas.

The board proposes new 8363.1101, Scope and Purpose of
Subchapter, to identify the purpose of the new rules. This pro-
posed new section also identifies the source of funds for the pro-
gram because the use of payments from the Texas Water Re-
sources Finance Authority creates limitations in the use of these
funds.

The board proposes new §363.1102, Definitions of Terms, which
provides definitions applicable to this proposed new subchap-
ter. It first proposes to use definitions in Water Code Chapters
15, 16 and 17, unless expressly defined in this proposed new
section. Proposed new §363.1102(1) defines adjusted median
household income as household income identified in the most
recent U.S. Census multiplied by the current Texas Consumer
Price Index divided by the most recent decennial Texas Con-
sumer Price Index. Annual median household income directly
relates to the economic conditions of potential applicants and its
ability to repay loans. The board proposes using a household
income as the economic factor to identify areas as economically
distressed and therefore eligible for assistance under this pro-
posed new subchapter because it is common and easily identifi-
able by using the federal census data and accurately reflects the
current economics of the area. The board is proposing that the
median household income that is identified by the latest federal
census be adjusted using the current Consumer Price Index, so
that the census figures reflect present levels of income. This will
more closely reflect the applicant’s current economic situation
when comparing current rates to income level. Proposed new
§363.1102(2) defines applicant as a political subdivision that re-
guests financial assistance from the board so that the rule will
easily identify the requirements of the proposed new subchapter
as applicable only to those entities that request funding. Pro-
posed new §8363.1102(3) and (4) define the term average yearly
sewer and water bill, respectively, which are used in defining dis-
advantaged community. The average yearly water bill is calcu-
lated by applying the community’s rate structure to the average
number of gallons of water used in-house per year by the aver-
age occupied household. Identification of the rate on a per gal-
lon basis accounts for the different usage rates between water
systems thereby creating a common measure when analyzing
the percentage of the water or combined water and sewer bill
to the adjusted median household income. The number identi-
fied as the average gallons used in an individual residence for
sewer and water in proposed new §363.1102(3) and (4) is the
estimated state-wide average of domestic water that enters a
household and returns via the sewer system, based on data
submitted by political subdivisions and compiled by the Texas
Commission on Environmental Quality (TCEQ). These proposed
new subsections also propose to include taxes, surcharges or
other fees as part of the annual bill by including the average an-
nual amount per household of the fee in calculating the average
yearly sewer or water bill if such fees are used to subsidize the
sewer or water service systems. Proposed new §363.1102(5)
and (8) define combined household cost factor and household
cost factor, respectively. Household affordability factors are used
in proposed new §363.1102(6) to define disadvantaged area be-
cause these factors measure whether a project is affordable to

the customers of the system. The household affordability fac-
tors indicate the capacity of the customers to support the cost
of water and/or sewer service, including debt service, through
user charges. If the water or combined water and sewer bill ex-
ceeds a certain percentage of the adjusted median household
income, then the project would not be affordable to the com-
munity without assistance from this program. The percentage
of the average water or combined water and sewer bill to an-
nual median household income, which is defined in proposed
new 8§363.1102(1) is a methodology used in other board pro-
grams and by other states in developing affordability guidelines
as well as the federal government in determining affordability
of projects. The 1.0% for water rates used in proposed new
§363.1102(6)(B)(i) is the percentage used by the Environmen-
tal Protection Agency in its User Manual for the Municipality’s
Ability to Pay Computer Model. The 2.0% for water and sewer
rates in proposed new §363.1102(6)(B)(ii) was used because it
is recognized that the additional cost of sewer services impacts
the ability of customers to pay for a new project and is used by the
board in other programs as well as another state in developing
its affordability guidelines. Proposed new §363.1102(5) defines
combined household cost factor as a combination of the average
yearly water bill with the average yearly sewer bill and divides the
total by the average median household income while proposed
new §363.1102(8) defines household cost factor as the number
that is derived by dividing the average yearly water bill by the ad-
justed median household income. Proposed new §363.1102(6)
uses three criteria to define a disadvantaged community: perma-
nent residential population; adjusted median household income;
and household affordability factors. Population is used because
the board believes that the smaller the service population for a
utility provider, the harder it is to obtain the capital necessary to
complete infrastructure projects. A population of less than 5,000
is proposed because 93% of the 616 Texas communities identi-
fied as lacking adequate water or sewer service have a popula-
tion of 5,000 or less. The adjusted median household income is
a measure of the income levels of residents of the area. Simi-
lar income criteria are used in the Drinking Water State Revolv-
ing Fund (DWSRF) and the Economically Distressed Areas Pro-
gram (EDAP), both of which are administered by the board, so
that its use fosters consistency between board programs. The
board proposes using an income threshold of 75% of the me-
dian state household income because it is the measure already
used by the board to establish eligibility for the EDAP as required
by Water Code §16.341(1). The household cost factors are dis-
cussed in the preceding paragraph. Relying on the definition of
a disadvantaged area, economically distressed area is defined
in proposed new §8363.1102(7) as an area that not only lacks fi-
nancial resources as identified in the definition of disadvantaged
area but also as an area with inadequate water or wastewater
service. In this manner, the board has defined an economically
distressed area consistent with the statutory intent to direct this
grant assistance to areas not meeting the statewide standard
for service and that also lack the financial resources to address
that need. Proposed new 8363.1102(9) and (10) define inad-
equate water service and inadequate sewer services, respec-
tively, by relying on TCEQ regulations because these standards
set statewide standards for adequate sewer and water services.
Proposed new §363.1102(11) defines political subdivision as de-
fined in Water Code §15.001 but excludes an interstate compact
commission since that would not be a viable potential service
provider.
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The board proposes new §363.1103(a) to state that the board
may provide grants to a political subdivision for projects that pro-
vide adequate water or sewer service to areas that do not cur-
rently have adequate service. The board is providing grants be-
cause there have been indications that some small communities
have difficulty accessing board loan programs due to the inter-
est costs associated with a loan. Further, due to federal tax law,
it is advisable to use the funds provided for this program by the
Texas Water Resources Finance Authority in this manner. The
board proposes new §363.1103(b) to identify eligible uses of the
fund as the planning, designing, or construction of a new wa-
ter or sewer service system or improvements to an existing sys-
tem in an economically distressed area, the purchase of a inad-
equate system so that it can be consolidated with another sys-
tem that can provide adequate service, reduction of the interest
rates loans or reduction or elimination of outstanding indebted-
ness to finance a project identified in proposed new paragraphs
(1), (2), or (3) of this subsection, provided however that the loan
is not from the board or other state agency. The board may not
use these funds for interest rate reduction or refinancing of state
indebtedness due to federal tax considerations. The board pro-
poses new 8363.1103(c) to identify that the board may provide
assistance through a written agreement with the political subdi-
vision.

The board proposes new 8363.1104 to identify the information
that must be provided in an application for assistance under this
proposed new subchapter. The elements identified in this pro-
posed new section are either required by Water Code §15.103
or are similar to the requirements for applications in other board
programs and have proven to be the essential elements for the
board to consider prior to providing assistance. Proposed new
§363.1104(1) provides that an application must include a res-
olution from the applicant's governing body requesting assis-
tance, stating the amount of the request, and designating a rep-
resentative as the point of contact for the application. Proposed
new 8363.1104(2) requires that the designated representative
provide an affidavit that states the decision to request finan-
cial assistance was made in an open meeting, states the infor-
mation in the application is true and correct, warrants compli-
ance with the application representations, and states the appli-
cant will comply with all applicable federal and state laws. Pro-
posed new §363.1104(3) requires copies of the consultant ser-
vices contracts be provided with the application. Proposed new
§363.1104(4) requires that the application provide the citation to
the legal authority of the applicant. Proposed new §363.1104(5)
requires data from the federal census or a survey of the resi-
dents to establish the eligibility of the area as disadvantaged.
Proposed new §363.1104(6), (7) and (8) requires an engineering
feasibility report that includes that the water or sewer service for
the area is inadequate, a preliminary environmental information,
and a water conservation plan, respectively, all of which comply
with referenced rules of the board applicable to other board pro-
grams. Proposed new §363.1104(9) provides that if an applicant
is receiving or providing water or sewer service to another entity
then a copy of the service agreement must be provided with the
application.

The board proposes new §363.1105 to identify the considera-
tions and findings that the board must make prior to approving
an application as required by Water Code §15.105. Proposed
new §363.1105(a) provides that prior to application approval, the
board shall consider the needs of and benefits to the project area
in relation to other areas in the state, revenue available to the

applicant for project costs, overall statewide needs, the appli-
cant’s ability to pay for the project without this assistance; and
the county’s efforts to control the construction of subdivisions
that lack basic utility services. Proposed new 8363.1105(b) pro-
vides that after considering these factors, the board can approve
the application if it finds that the public interest requires state par-
ticipation in the project and the revenue or taxes pledged by the
political subdivision will be sufficient to meet all the obligations
assumed by the political subdivision. These considerations and
findings are required by statute. Proposed new §363.1105(c)
acknowledges that the resolution approving the application may
include any condition that the board deems appropriate includ-
ing a requirement that the applicant adopt a water conservation
plan in compliance with board rules and state statute.

The board proposes new 8§363.1106 to identify the amount
of the grant assistance that will be provided. Proposed new
§363.1106(a)(1) provides that when the adjusted median house-
hold income for the project area is between 75% and 60% of the
median state household income, the grant will be 50% of the
amount of the financial assistance requested in the application.
Proposed new §363.1106(a)(2) provides that when the adjusted
median household is less than or equal to 60% but greater than
50% of the median state household income, the grant will be
75% of the amount of the financial assistance requested in the
application. Proposed new §363.1106(a)(3) provides that when
the adjusted median household income is less than or equal to
50% of the median state household income, the grant will be for
90% of the amount of the financial assistance requested in the
application. The graduated scale of grant assistance is intended
to create a means to direct the largest grants to the communities
most in need based on an analysis of the residents’ ability to
pay. Proposed new §363.1106(b) provides that the amount of
the financial assistance requested in the application that is not
provided as a grant shall be provided by a loan from another
board program. By this proposed new subsection, the board
proposes to require that a grant recipient under this proposed
new subchapter also receive a board loan. In this manner,
the board is assured that the community is contributing to the
long-term success of the project. This proposed new subsection
also provides the board the means to monitor the ongoing
viability of the utility and insure the best use of these limited
funds. Proposed new 8§363.1106(c) provides that the maximum
amount of grant funds made available to a single applicant is $1
million. The board proposes this subsection in order to insure
that multiple communities may access these limited funds.
Proposed new §363.1106(d) provides that if the applicant will
be providing the remaining portion of the project costs from
sources other than board programs, then the availability of the
additional funds must be established prior to the release of
funds provided under this proposed new subchapter.

The board proposes new 8363.1107 to provide that the release
of funds, the construction phase, and the post-construction re-
sponsibilities for projects funded under this proposed new sub-
chapter will be governed by the provisions of Division 4, Division
5, Division 6 of Subchapter A of this chapter. In this manner, the
board will manage the expenditure of these funds in the same
manner as other board programs.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the new sections, as
proposed, are in effect there will be potential fiscal implications
for local governments that apply for funding under the program.
These fiscal implications would be in the form of savings on
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loans for water projects. However, at this time, no reliable
estimates may be made of the amount of the potential savings.

Ms. Callahan has also determined that, for the first five years
the new sections, as proposed, are in effect the public benefit
anticipated as a result of enforcing the new sections will be that
the new program will provide an additional funding source to rural
political subdivisions for developing water resources of the state.
Ms. Callahan has determined there will not be economic costs to
the State, to small businesses or individuals required to comply
with the new sections as proposed.

Comments on the proposal will be accepted for 30 days following
publication and may be submitted to Jonathan Steinberg, Deputy
Counsel, General Counsel's Office, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231, by e-mail
to jonathan.steinberg@twdb.state.tx.us or by fax at (512) 463-
5580.

Statutory authority: Water Code, §86.101, 15.001(11), 15.011,
and 15.103.

Cross reference to statute: Water Code, Chapter 15, Subchapter
C.

§363.1101. Scope and Purpose of Subchapter.

(@ Thissubchapter shall govern the use of funds deposited in
the Water Loan Assistance Fund for the purpose of the Small Com-

(5) Combined household cost factor -- The number that is
derived by adding the average yearly water bill with the average yearly
sewer bill and dividing by the adjusted median household income.

(6) Disadvantaged area -- An area that:
(A) hasapermanent residential population of 5,000 or

less; and

(B) hasan adjusted median household income which is
no more than 75% of the median state household income for the most
recent year for which statistics are available; and

(i) if the service area is not charged for sewer ser-
vices, has a household cost factor for water rates that is greater than
or equal to 1.0%; or

(i) if theserviceareais charged for water and sewer
services, has a combined household cost factor for water and sewer
rates that is greater than or equd to 2.0%.

(7) Economically distressed area-- An areawhichisadis-
advantaged area and in which inadequate water or sewer services exist.

(8) Household cost factor -- The number that is derived by
dividing the average yearly water bill by the adjusted median house-
hold income.

(9) Inadequate water service -- Water supply services

which:

munity Hardship Program from payments made by the Texas Water
Resources Finance Authority to the board, as well as such other funds
that may be made available for such program.

(b) The purpose of the use of the funds by the board isto pro-
vide financia assistance to economically distressed areas as provided

(A) from a community water system, do not provide
drinking water of a quality that meets the standards set forth by the
commission in 30 TAC 88290.1 - 290.26, 30 TAC §8§290.38 - 290.51,
and any applicable standards of any governmental unit with jurisdic-
tion over such ares;

in Water Code, Chapter 15 and as further specified in this subchapter.
§363.1102. Definitions of Terms.

The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.
Unless defined in this subchapter, words defined in the Texas Water
Code, Chapters 15, 16, or 17 shall have the meanings provided therein.

(1) Adjusted median household income -- The annual me-
dian household income identified in the most recent U.S. Census from
the closest applicable censustract multiplied by the current Texas Con-
sumer Price Index divided by the most recent decennial Texas Con-
sumer Price Index.

(2) Applicant -- A palitical subdivision that requests finan-
cia assistance from the board.

(3) Averageyearly sewer hill -- The number that is derived
by multiplying the average number of persons per occupied household
in the service area of the applicant by 1,279 gallons multiplied by the
monthly sewer rate of the applicant multiplied by 12. The proposed
monthly sewer rate shall include the cost of the proposed project. If
taxes, surcharges or other fees are used to subsidize the sewer system,
the average annual amount per household may be included in calcu-
lating the average yearly sewer hill.

(4) Average yearly water bill -- The number that is derived
by multiplying the average number of persons per occupied household
in the service area of the applicant by 2,325 gallons multiplied by the
proposed monthly water rate multiplied by 12. The proposed monthly
water rate shall include the cost of the proposed project. If taxes,
surcharges or other fees are used to subsidize the water system, the
average annual amount per household may be included in calculating

(B) from individua wells, after treatment, do not pro-
vide drinking water of a quality that meets the standards set forth by
the commission in 30 TAC §§290.3, 290.4, 290.10, and 290.13, and
any applicable standards of any governmental unit with jurisdiction

(C) do not exist or are not provided.
(10) Inadequate sewer service -- Sewer services which:

(A) from any organized sewage collection and treat-
ment facilities, do not comply with the standards and requirements
set forth by the commission in 30 TAC Chapter 305;

(B) for on-site sewerage facilities, do not comply with
the standards and requirements set forth by the commissionin 30 TAC
Chapter 285 and 313; or

(C) donot exist or are not provided.

(11) Podlitical subdivision -- A city, county, district or au-
thority created under Article 111, Section 52, or Article XVI, Section
59, of the Texas Constitution, any other political subdivision of the
state, and any nonprofit water supply corporation created and operat-
ing under Water Code, Chapter 67.

§363.1103. Financial Assistance Available.

(& Theboard may providefinancial assistance from the Water
Loan Assistance Fund to a political subdivision for a water supply or
sewer service project that provides adequate water or sewer service to
an economically distressed area.

(b) The board may provide financia assistance by grants for
up to 90% of the amount of the financial assistance requested in the

the average yearly water bill.

application to:
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(1) plan, design, or construct a new water or sewer service

used by the applicant in applying for financial assistance or construct-

system in an economically distressed area, including land costs or re-

ing the proposed project. Contracts for engineering services should in-

placement of septic systems;

(2) plan, design, or construct improvements to an existing
water or sewer service system in an economically distressed area, in-
cluding land costs or replacement of septic systems;

(3) purchase or consolidate water or sewer service systems
that resultsin providing adequate water or sewer service to an econom-
ically distressed area;

(4) reduce the interest rates on loans to finance a project
identified in paragraphs (1), (2), or (3) of this subsection, provided
however that the loan is not from the board or other state agency; or

(5) reduce or eliminate outstanding indebtedness of the
project area if the effect assists in obtaining financia assistance for

clude the scope of services, level of effort, costs, schedules, and other
information necessary for adequate review by the executive adminis-
trator;

(4) acitation to the legal authority in the Texas Consti-
tution and statutes pursuant to which the applicant is authorized to
provide the service for which the applicant is receiving financial assis-
tance as well as the legal documentation identifying and establishing
the legal existence of the applicant as may be deemed necessary by the
executive administrator;

(5) datafrom the most recent federal census for the most
applicable census tract or tracts or a survey approved by the executive
administrator of a statistically acceptable sampling of the customersin
the service area completed within the last 12 months that demonstrates

a project identified in paragraphs (1), (2), or (3) of this subsection,

that the area meets the adjusted median household income level to

provided however that the indebtedness is not from the board or other
state agency.
(¢c) The board may provide the financial assistance through

a written agreement executed by the executive administrator and the
designated representative of the political subdivision.

§363.1104. Application.

An application shall be in the form and numbers prescribed by the
executive administrator and, in addition to any other information that
may be required by the executive administrator or the board, the ap-
plicant shall provide:

(1) aresolution from its governing body which shall:

(A) request financial assistance and identify the amount
of requested assistance;

(B) designatetheauthorized representativeto act on be-
half of the governing body; and

(C) authorize the representative to execute the applica-
tion, appear before the board on behalf of the applicant, and submit
such other documentation as may be required by the executive admin-
istrator or the board;

(2) anotarized affidavit from the authorized representative

qualify it as a disadvantaged areg;

(6) an engineering feasibility report in compliance with
§363.13 of this title (relating to Engineering Feasibility data) and in-
cluding information satisfactory to the executive administrator that the
water or sewer service for which assistance is requested is inadequate
as defined herein;

(7) preliminary environmental information in compliance
with 8363.14 of thistitle (relating to Environmental Assessment);

(8) awater conservation plan prepared in compliance with
§363.15 of thistitle (relating to Required Water Conservation Plan) or
a statement identifying the applicabl e statutory exemption from prepa
ration and adoption of the water conservation program; and

(9) if the applicant provides or will provide water supply
or treatment, or sewer treatment service to another service provider,
or receives such service from another service provider, the proposed
agreement, contract, or other documentation which legally establishes
such service relationship, with the final and binding agreements pro-
vided prior to closing.

§363.1105. Board Consideration of Applications.

(8 Prior to approval of the application submitted of an appli-
cant, the board shall consider:

stating that:
(A) thedecision to request financial assistance from the

(1) the needs of the area to be served by the project and
the benefit of the project to the area in relation to the needs of other

board was made in a public meeting held in accordance with the Open

areas requiring state assistance in any manner and the benefits of those

Meetings Act (Government Code, 8551.001, et seg.) and after pro-
viding all such notice as required by such Act as is applicable to the
applicant or, for acorporation, that the decision to request financia as-
sistance from the board was made in a meeting open to all customers
and after providing all customers written notice at least 72 hours prior
to such meeting that a decision to request public assistance would be
made during such meeting;

(B) theinformation submitted in the application is true
and correct according to the best knowledge and belief of the repre-
sentative;

(C) the applicant warrants compliance with the repre-

projects to the other areas;

(2) the availability of revenue to the applicant from all
sources for the ultimate repayment of the cost of the project, including
al interest;

(3) the relationship of the project to overall statewide

needs;

(4) the ability of the applicant to finance the project with-
out state assistance; and

(5) theregulatory efforts by the county in which the project
is located to control the construction of subdivisions that lack basic

sentations made in the application in the event that the board provides
the financia assistance; and

(D) the applicant will comply with al applicable fed-
eral laws, rules, and regulations as well as the laws of this state and
the rules and regulations of the board;

(3) copiesof any proposed or existing contracts for consul-
tant financial advisory, engineering, and bond counsel services to be

utility services.

(b) After consideration of the factors identified in subsection
(8) of this section, the board may pass a resolution approving the ap-
plication of an eligible applicant if the board finds that:

(1) the public interest requires state participation in the
project; and
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(2) the revenue or taxes pledged by the palitical subdivi-
sion will be sufficient to meet all the obligations assumed by the po-
litical subdivision.

(c) Theresolution approving the application of an eligible ap-
plicant may include any condition that the board deems appropriate
including a requirement that the applicant adopt a water conservation
plan in compliance with §363.15 of thistitle (relating to Required Wa-
ter Conservation Plan).

8363.1106. Grant Assistance.

(@ To the extent funds are available, the amount of financial
assistance provided by the board under this subchapter will be deter-
mined as follows:

(1) if theadjusted median household incomefor the project
areais less than or equal to 75% but greater than 60% of the median
state household income, the financial assistance provided by the board
will be a grant for 50% of the amount of the financial assistance re-
quested in the application;

(2) if the adjusted median household incomefor the project
areais less than or equal to 60% but greater than 50% of the median
state household income, the financial assistance provided by the board
will be a grant for 75% of the amount of the financial assistance re-
quested in the application; and

(3) if the adjusted median household income for the ser-
vice area is less than or equal to 50% of the median state household
income, the financial assistance provided by the board will be a grant
for 90% of the amount of the financia assistance requested in the ap-
plication.

(b) The remaining portion of the amount of the financial as-
sistance requested in the application not provided as a grant shall be
provided by aloan from another board program.

() The amount of grant funds provided to an applicant pur-
suant to this subchapter shall not exceed one million dollars.

(d) If the applicant will be providing the remaining portion
of the project costs from sources other than board programs, then the
applicant shall provide evidence satisfactory to the executive admin-
istrator that the applicant has secured the additional funds prior to the
release of funds provided under this subchapter.

§363.1107. Release of Funds and Construction Activity.

To the extent not in conflict with the provisions of this subchapter,
the provisions of Subchapter A of this chapter (relating to General
Provisions) that govern the release of funds (Division 4), construction
phase (Division 5), and Post-Construction Responsibilities (Division
6) shall apply to financial assistance provided in this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400420

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 21, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢

CHAPTER 384. RURAL WATER ASSISTANCE
FUND
SUBCHAPTER A.
PROVISIONS

31 TAC §384.3

The Texas Water Development Board (board) proposes amend-
ments to 31 TAC §384.3 concerning the Rural Water Assistance
Fund.

Amendments to §384.3, Use of Funds, are proposed to imple-
ment recent legislative changes to the Water Code that facili-
tate the use of the Rural Water Assistance Fund for wastewater
projects.

INTRODUCTORY

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that, for the first five-year period this section is in effect,
there will be potential fiscal implications for local governments
that apply for funding under the program. These fiscal implica-
tions would be in the form of savings on loans for wastewater
projects. However, at this time, no reliable estimates may be
made of the amount of the potential savings.

Ms. Callahan has also determined that, for the first five years
this section as proposed is in effect, the public benefit anticipated
as a result of enforcing this section will be an additional funding
source to rural political subdivisions for developing wastewater
resources of the state. Ms. Callahan has determined there will
not be economic costs to the State, to small businesses or indi-
viduals required to comply with the section as proposed.

Comments on the proposed amendments will be accepted for 30
days following publication and may be submitted to Srin Sura-
panani, Attorney, General Counsel's Office, Texas Water De-
velopment Board, P.O. Box 13231, Austin, Texas, 78711-3231,
by e-mail to srin.surapanani@twdb.state.tx.us or by fax at (512)
463-5580.

Statutory authority: Water Code, §6.101 and Chapter 15, Sub-
chapter P.

Cross reference to statute: Water Code, Chapter 15, Subchapter
P.

§384.3. Use of Funds.
The fund may be used:

(1) to provide low-interest loans to rural political subdivi-
sionsfor water or water-related projects and for water quality enhance-
ment projects, including the purchase of well fields, the purchase or
lease of rights to produce groundwater, on-site or wetland wastewater
treatment facilities, and interim financing of construction projects;

(2) to enable arural political subdivision to obtain water
or wastewater service supplied by alarger political subdivision or to fi-
nance the consolidation or regionalization of neighboring political sub-
divisions, or both; or

(3) as asource of revenue for the repayment of principal
and interest on water financia assistance bonds issued by the board if
the proceeds of the sale of these bonds will be deposited into the fund.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 21,
2004.
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TRD-200400419

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 21, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.3

The Texas Board of Criminal Justice proposes new §151.3, con-
cerning Texas Board of Criminal Justice Operating Procedures.

The purpose of the new rule is to establish operating procedures
for the Texas Board of Criminal Justice ("TBCJ") to conduct busi-
ness.

Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that for the first five years the new rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications related to costs or revenues for state or local gov-
ernment. Mr. Livingston has also determined that there will be
no economic impact on persons required to comply with the new
rule. There will be no effect on small and micro-businesses.

The anticipated public benefit as a result of enforcing the new
rule will be to enhance public safety.

Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Carl.Reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.

The new rule is proposed under Texas Government Code,
§492.013.

Cross Reference to Statutes:
8492.013.

§151.3. Texas Board of Criminal Justice Operating Procedures.

Texas Government Code,

(8 Generd. This section establishes operating procedures for
the Texas Board of Criminal Justice ("TBCJ") to conduct business.

(b)  Organization.

(1) The TBCJ is a nine (9) member body appointed by
the Governor to oversee the Texas Department of Criminal Justice
("TDCJ' or "Board"). The Chairman of the TBCJ is designated by
and serves at the pleasure of the Governor pursuant to Government

(2) TheTBCJshall elect aVice-Chairman and a Secretary
each odd-numbered year. The Vice-Chairman shall preside over meet-
ings in the Chairman’s absence, and the secretary shall provide any

necessary execution of documents.

(38) TheChairman, on behalf of the TBCJ, isempowered to
appoint members of the TBCJ to be members or chairs of standing or
limited-purpose committees, or to serve asliaisons to the TBCJ on par-
ticular subject areas or divisions within TDCJ's jurisdiction, or both.

The purpose for acommittee, if appointed, isto have certain members
of the Board become particularly familiar with various issues, and to
bring forward consensus recommendations, or a candid report on any
disagreements, to the full Board.

(4 A member who chairs a committee appointed by the
Chairman may appoint non-membersto sit on the committee in an ad-
visory capacity; however, advisory members are non-voting members
(subsection (c)(5) of this section) and cannot be reimbursed for ex-
penses incurred in this capacity.

(5) For employment decisions made specificaly by
the TBCJ, a limited-purpose committee shall be appointed by the
Chairman as deemed necessary to formulate recommendations for
full Board consideration.

(6 Mestings.

(1) The TBCJ attempts to hold a regular meeting at least
every odd-numbered month of the year, but shall meet at least once
each quarter of the calendar year. Special called meetings can be held
at the discretion of the Chairman.

(2) TBCJ meetings shall be held in Austin, Texas, or un-
der exceptional circumstances in Huntsville, Texas pursuant to Gov-
ernment Code, §492.006 and the General Appropriations Act. If the
TBCJ uses videoconference technology to convene a meeting, at least
three (3) members must convene at the Austin videoconference site, or
under exceptional circumstances, the Huntsville videoconference site.
The other members may convene using the technology from remote
sites.

(3) The agenda for the meetings of the TBCJ shall be set
by the Chairman, after consultation with members of the TBCJ and
the TDCJ Executive Director.

(4 A meeting of acommittee of the TBCJ shall be held at
a site chosen by the Chairman of the committee. The Chairman of the
committee shall set the agenda for the meeting in consultation with the
committee’s Lead Staff. If the TBCJ committee uses videoconference
technology to convene a meeting, at least a quorum of the committee,
such as, three (3) members of a four (4) member committee, must
convene in one location, and the other members may convene using
the technology from remote sites.

(5) A maority of the TBCJ or of acommittee of the TBCJ
constitutes a quorum for the convening of, and transaction of business
at, any meeting. A quorum of a committee with two (2) membersis
two (2).

(6) A quorum of a committee cannot depend on the pres-
ence of an advisory member. A non-unanimous vote on an action by
a committee cannot be decided by an advisory member.

(7) Mestings of the TBCJ and its committees shall be con-
ducted according to standard parliamentary procedures.

(8) Mestings of the TBCJ and its committees are governed
by the Texas Open Meetings Act, Government Code, Chapter 551.

(9) The TDCJ Executive Director shall ensure that mem-
bers are provided with materials necessary to conduct the business of
Board and committee meetings well in advance of the meeting.

(10) The Executive Director shall ensure that minutes of
each meeting are prepared, retained, filed with the Legislative Refer-
ence Library, and made available to the public. The minutes shall state
the subject matter of each deliberation and shall indicate each vote, or-
der, decision, or other action taken by the TBCJ.
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(11) Requests by the public to make presentations to the
TBCJ are governed by §151.4 of this title, pursuant to Government
Code, 8492.007 and §551.042.

(12) The TBCJ shall approve meeting minutes for any
committees that are deleted, renamed, or for which their limited-pur-
pose has concluded.

(13) The agenda of each meeting shall include an oppor-
tunity for:

(A) The Presiding Officer of the Board of Pardons and
Paroles or a designee to present any items relating to the operation of
the parole system determined by the Presiding Officer to require the
Board's consideration; and

(B) The Chairman of the Judicial Advisory Council
(JAC) to the Community Justice Assistance Division (CJAD) to
present to the Board any item relating to the operations of the
community justice system determined by the Chairman to require the
Board’'s consideration.

(14) At least twice ayear or at the discretion of the Chair-
man, the agenda will include a report by the Advisory Committee to
the Texas Board of Criminal Justice on Offenders with Medical or
Mental Impairments, pursuant to §151.8 of this title and Health and
Safety Code, Chapter 614.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400384

Carl Reynolds

General Counsel

Texas Department of Criminal Justice

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-0422

¢ ¢ ¢
37 TAC 8151.75

The Texas Board of Criminal Justice proposes new §151.75, con-
cerning Standards of Conduct for Financial Advisors.

The purpose of the new rule concerns the standards of con-
duct and disclosure requirements applicable to financial advi-
sors or service providers who provide financial services or ad-
vise the Texas Department of Criminal Justice in connection with
the management or investment of state funds. This new rule
is proposed pursuant Chapter 2263, Texas Government Code,
as enacted by Senate Bill 1059, 78th Legislature, Regular Ses-
sion, 2003. Senate Bill 1059, 78th Legislature, Regular Session,
adopts Government Code, new Chapter 2263, regarding ethics
and disclosure requirements for outside financial advisors and
service providers. New Government Code, §2263.004, requires
the governing body of a state governmental entity by rule to adopt
standards of conduct applicable to financial advisors or service
providers who provide financial services to the state governmen-
tal body or advise the state governmental body in connection with
the management or investment of state funds. These provisions
of Senate Bill 1059 were effective September 1, 2003.

Proposed new §151.75(a) outlines the definitions applicable to
this section. Proposed new §151.75(b) addresses the appli-
cability of the section to financial advisors or service providers
who render important investment or funds management advice
to the comptroller with respect to state funds. Proposed new
8151.75(c) outlines disclosure requirements for financial advi-
sors or service providers, including a requirement to file an an-
nual statement with TDCJ and the state auditor. Proposed new
§151.75(d) outlines standards of conduct for financial advisors
or service providers, which are in addition to any standards re-
quired by any contracts or service agreements. Finally, proposed
new §151.75(e) provides that a contract is voidable by TDCJ if a
financial advisor or service provider violates a standard of con-
duct outlined in this section.

Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that for the first five years the new rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications related to costs or revenues for state or local gov-
ernment. Mr. Livingston has also determined that there will be
no economic impact on persons required to comply with the new
rule. There will be no effect on small and micro-businesses.

The anticipated public benefit as a result of enforcing the new
rule will be to provide additional information to affected entities
regarding new legislative requirements with respect to standards
of conduct and required disclosures applicable to financial advi-
sors or service providers who provide financial services to TDCJ
or advise TDCJ in connection with the management or invest-
ment of state funds.

Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Carl.Reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.

The new rule is proposed under Texas Government Code,
§2263.004.

Cross Reference to Statutes:
§2263.004.

§151.75. Sandards of Conduct for Financial Advisors.

(@ Définitions. The following words and terms, when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.

(1) TDCJ-The Texas Department of Criminal Justice, and
any division or entity within TDCJ or managed by TDCJ.

Texas Government Code

(2) Financia advisor or service provider--Includes a per-
son or business entity who acts as a financial advisor, financia con-
sultant, money manager, investment manager, or broker.

(b) Applicability.

(1) This section applies in connection with the manage-
ment or investment of any state funds managed or invested by TDCJ
under the Texas Constitution or other law, including Government
Code, Chapters 404 and 2256, without regard to whether the funds
are held in the state treasury.

(2) This section applies to financial advisors or service
providers who are not employees of TDCJ, who provide financial ser-
vicesto or advise TDCJ in connection with the management or invest-
ment of state funds, and who:
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(A) may reasonably be expected to receive, directly or

laws, rules and regulations of governmental agencies and other appli-

indirectly, more than $10,000 in compensation from TDCJ during a

cable authorities, including TDCJ, and in accordance with any estab-

fiscal year; or

(B) render important investment or funds management
advice to TDCJ.

(3) The standards adopted in this section are intended to

lished policies of TDCJ.
(2) Quadlification Standards.

(A) A financia advisor or service provider shall ren-
der opinions or advice, or perform professional services only in those

identify professional and ethical standards by which all financia ad-

areas in which the financial advisor has competence based on educa

visors or service providers must abide in addition to the professional
and ethical standards that may already be imposed on financial advi-

tion, training or experience. In areas where a financial advisor is not
qualified, the financial advisor shall seek the counsel of qualified in-

Sors or service providers under any contracts or service agreements

dividuals or refer TDCJ to such persons.

with TDCJ.
(c) Disclosure Requirements.

(1) A financial advisor or service provider shall disclosein
writing to TDCJ and to the state auditor:

(A) any relationship the financial advisor has with any
party to atransaction with TDCJ, other than arelationship necessary to
the investment or fund management services that the financial advisor
performs for TDCJ, if the relationship could reasonably be expected
to diminish the financial advisor’s independence of judgment in the
performance of the person’s responsibilities to TDCJ; and

(B) Al direct or indirect pecuniary interests the finan-
cial advisor hasin any party to atransaction with TDCJ, if the trans-
action is connected with any financial advice or service the financial
advisor provides to TDCJ in connection with the management or in-
vestment of state funds.

(2) Thefinancia advisor or service provider shall disclose
a relationship described by paragraph (1) of this subsection without
regard to whether therelationship isadirect, indirect, personal, private,
commercial, or business relationship.

(3) A financial advisor or service provider shall file annu-
dly a statement with TDCJ and with the state auditor. The statement
must disclose each relationship and pecuniary interest described by
paragraph (1) of this subsection or, if no relationship or pecuniary in-
terest described by that subsection existed during the disclosure period,
the statement must affirmatively state that fact.

(4) Theannua statement must be filed not later than April
15 on a form prescribed by TDCJ. The statement must cover the re-
porting period of the previous calendar year.

(5) The financial advisor or service provider shall
promptly file a new or amended statement with TDCJ and with
the state auditor whenever there is new information to report under
paragraph (1) of this subsection.

(d) Standards of Conduct.

(1)  Compliance.

(A) These standards are intended to be in addition to,
and notinlieu of, afinancial advisor’sor service provider’sobligations
under its contract or service agreement with TDCJ. In the event of a
conflict between afinancial advisor’ s obligations under these standards
and under its contract or services agreement, the standard that imposes
a dtricter ethics or disclosure requirement controls.

(B) A financial advisor or service provider shall be

(B) A financial advisor or service provider shall keep
informed of developmentsin the field of financial planning and invest-
ments and participate in continuing education throughout the finan-
cial advisor’srelationship with TDCJin order to improve professional
competence in al areas in which the financia advisor is engaged.

(3) Integrity.

(A) A financial advisor or service provider has an obli-
gation to observe standards of professional conduct in the course of
providing advice, recommendations and other services performed for
TDCJ. A financia advisor shall perform professiona services with
honesty, integrity, skill, and care. In the course of professional ac-
tivities, a financial advisor shall not engage in conduct involving dis-
honesty, fraud, deceit or misrepresentation, or knowingly make afalse
or misleading statement to a client, employer, employee, professional
colleague, governmental, or other regulatory body or official, or any
other person or entity.

(B) A financial advisor or service provider’s relation-
ship with athird party shall not be used to obtain illegal or improper
treatment from such third party on behalf of TDCJ.

(4) Objectivity. A financia advisor or service provider will
maintain objectivity and be free of conflicts of interest in discharging
its responsibilities. A financial advisor will remain independent in
fact and appearance when providing financial planning and investment
advisory services to TDCJ.

(5) Prudence. A financial advisor or service provider shall
exercise reasonable and prudent professional judgment in providing
professional services to TDCJ.

(6) Competence. A financia advisor or service provider
shall strive to continually improve its competence and the quality of
services, and discharge its responsibilities to the best of its ability.

(7) Conflicts of Interest.

(A) If afinancia advisor or service provider is aware
of any significant conflict between the interests of TDCJ and the inter-
ests of another person, the financia advisor shall advise TDCJ of the
conflict and shall also include appropriate qualifications or disclosures
in any related communication.

(B) A financia advisor or service provider shall not
perform professional services involving an actual or potential conflict
of interest with TDCJ unless the financial advisor’s ability to act fairly
is unimpaired, there has been full disclosure of the conflict to TDCJ,
and TDCJ has expressly agreed in writing to the performance of the
services by the financial advisor.

knowledgeable about these standards, keep current with revisions
to these standards, and abide by the provisions set forth in these
standards.

(C) Inall professiona activities a financial advisor or
service provider shall perform services in accordance with applicable

(8) Confidentiality.

(A) A financial advisor or service provider shall not
disclose to another person any confidential information obtained from
TDCJ or regarding TDCJ s investments unless authorized to do so by
TDCJin writing or required to do so by law.
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(B) For the purposes of this subsection, "confidential
information" refers to information not in the public domain of which
the financial advisor or service provider becomes aware during the
course of rendering professional servicesto TDCJ. It may include in-
formation of a proprietary nature, information that is excepted from
disclosure under the Public Information Act, Government Code, Chap-
ter 552, or information restricted from disclosure under any contract
or service agreement with TDCJ.

(e) Contract Voidable. A contract under which afinancial ad-
visor or service provider renders financial services or adviceto TDCJ
isvoidable by TDCJif the financial advisor violates astandard of con-
duct outlined in this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400385

Carl Reynolds

General Counsel

Texas Department of Criminal Justice

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 463-0422

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 1. TEXASDEPARTMENT OF
HUMAN SERVICES

CHAPTER 47. CONTRACTING TO PROVIDE
PRIMARY HOME CARE

The Texas Department of Human Services (DHS) proposes
new Subchapter A, concerning introduction, 8§847.1, 47.3,
and 47.5; Subchapter B, concerning provider agency con-
tracts, 847.11; Subchapter C, concerning staff requirements,
8847.21, 47.23, and 47.25; Subchapter D, concerning service
plan development, §847.41, 47.43, 47.45, 47.47, and 47.49;
Subchapter E, concerning service requirements, 8847.61,
47.63, 47.65, 47.67, 47.69, 47.71, and 47.73; and Subchapter
F, concerning claims payment and documentation, §847.81,
47.83, 47.85, 47.87, 47.89, and 47.5902, in its renamed
Contracting to Provide Primary Home Care chapter. DHS
proposes to repeal Subchapter A, concerning general pro-
visions and services, 8847.1901-47.1904; Subchapter B,
concerning service requirements, 8847.2901-47.2905 and
8847.2908-47.2914; Subchapter C, concerning claims pay-
ment; 8847.3906-47.3908; Subchapter D, concerning provider
contracts, 8847.4902-47.4905; Subchapter E, concerning
support documents, 8§47.5902; and Subchapter F, concerning
sanctions, 847.6902, in its Primary Home Care chapter.

The purpose of the new sections and the repeals is to rewrite
the chapter in plain English so that the sections are easier to
read and understand. Subchapters have been reorganized to
improve the clarity of the chapter. The new sections also in-
corporate existing policy into rule language, as well as provide

clearer definitions and explanations of policies. The proposed
rules make program changes that reduce provider liability and
allow more flexibility in service delivery. These improved poli-
cies include: greater flexibility for Primary Home Care Program
provider agencies in use of required forms, provision for the res-
olution of service delivery issues including the addition of an in-
terdisciplinary team, minimizing requirements beyond licensure
standards for certain program areas, and clearer direction for
service delivery. The proposed sections address the standards
for provider agencies contracting to provide services to eligible
clients through DHS’s Primary Home Care Program. The re-
quirements in this chapter apply to three types of services in the
Primary Home Care Program: primary home care (PHC) ser-
vices, family care (FC) services, and community attendant (CA)
services.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed sections are in effect, there
are no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tions are in effect, the public benefit anticipated as a result of en-
forcing the sections is to have rules that provider agencies and
the public can more easily navigate and understand. Rule clar-
ity and consistency will help provider agencies and agency staff
ensure quality services for clients. Incorporating existing pol-
icy into rule language ensures that all applicable rules, policies,
and procedures are easy to find and in one location. Allowing
provider agencies flexibility in the use of forms will help reduce
provider agency overhead. The addition of the requirements for
the interdisciplinary team will ensure better services for clients
and allow provider agencies a method of review for service de-
livery problems. The interdisciplinary team ensures that options
are explored for quality service delivery. Minimizing program re-
quirements beyond licensure requirements, where appropriate,
will relieve provider agencies from keeping up with different re-
quirements for multiple authorities. Clearer service delivery re-
quirements should enable provider agencies to follow the service
delivery requirements more easily, which should result in better
quality service to clients. There is no adverse economic effect
on small or micro businesses as a result of enforcing or admin-
istering the sections, because the proposed rules streamline the
Primary Home Care Program’s process. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections. There is no anticipated effect on local em-
ployment in geographic areas affected by these sections.

Questions about the content of this proposal may be directed
to Cathryn Horton at (512) 438-4259 in DHS’s Long Term Care
section. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-043, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Government Code, DHS has deter-
mined that Chapter 2007 of the Government Code does not ap-
ply to these rules. The changes these rules make do not impli-
cate a recognized interest in private real property. Accordingly,
DHS is not required to complete a takings impact assessment
regarding these rules.
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These rules are promulgated by DHS. This state agency is cur-
rently scheduled to be merged some time in 2004 into two suc-
cessor agencies, the Texas Health and Human Services Com-
mission (HHSC) and the Texas Department of Aging and Dis-
ability Services. This change is mandated by legislation passed
by the 78th Legislature.

At the time of that transition, HHSC will have complete authority
for these and all related rules. This may result in these rules be-
ing changed from one chapter of the Texas Administrative Code
to another or other changes.

SUBCHAPTER A. INTRODUCTION
40 TAC 8847.1, 47.3, 475

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code,
8822.0001-22.040 and 8832.001-32.067.

847.1. Purpose.

This chapter establishes the requirements for provider agencies
contracting to provide in-home attendant services to eligible clients
through the Texas Department of Human Services (DHS) Primary
Home Care Program. The requirements in this chapter apply to
primary home care services, family care services, and community
attendant services, unless otherwise specified in the text.

8§47.3. Definitions.

The following words, terms, and phrases have the following meanings
when used in this chapter, unless the context clearly indicates other-
wiser

(1) Attendant--Anemployee of aprovider agency who pro-
vides the authorized tasks to the client.

(2) Case manager--A Texas Department of Human Ser-
vices (DHS) employee who is responsible for case management ac-
tivities. Activitiesinclude eligibility determination, client registration,
assessment and reassessment of client’s need, service plan develop-
ment, and intercession on the client’s behalf.

(3) Client--A Community Care for Aged and Disabled
(CCAD) client, as defined in Chapter 48 of this title (relating to
Community Care for Aged and Disabled), who is eligible to receive
services under this chapter. References in this chapter to "client”
include the client's representative, unless the context indicates
otherwise.

(4) Community attendant (CA) services--A service under
the Primary Home Care Program providing in-home attendant services
to clients. Clients receiving CA services must have a medical need
for specific tasks. CA services (formerly known as §1929(b) or frail
elderly) are provided under Title X1 X of thefedera Social Security Act
(relating to Grants to States for Medical Assistance Programs) at 42
U.S.C. §1396t (relating to Home and community care for functionally
disabled elderly individuals).

(5) Contract--Theformal, written agreement between DHS
and aprovider agency to provide servicesto DHS clients eligible under
this chapter in exchange for reimbursement.

(6) Contract manager--A DHS employee who is respon-
sible for the overall management of the contract with the provider

agency.

(7) Days-—-Any reference to days means calendar days, un-
less otherwise specified in the text. Calendar days include weekends
and holidays.

(8) Family care (FC) services--A service under the Primary
Home Care Program providing in-home attendant services to eligible
adults. FC services are provided under Title XX of the federal Social
Security Act (relating to Block Grants to States for Social Services) at
42 U.S.C. 81397 et seq.

(9) Imminent danger--An immediate, real threat to a per-
son’s safety.

(10) Medica need--A medica diagnosis that results in a
need for assistance with activities of daily living. For purposes of this
chapter, activities of daily living do not include services that must be
provided or supervised by licensed personnel.

(11) Negotiated referral--A request from the case manager
to aprovider agency to evaluate aperson for service delivery, in which
the case manager determines that the person’s needs require that ser-
vices begin on a particular date.

(12) Non-priority--One of two typesof eligibility statusfor
service delivery determined by the case manager. The other type of
igibility status for service delivery is priority. A non-priority client
does not meet the criteria described in §48.2918(f) of thistitle (relating
to Eligibility for Primary Home Care). Services delivered to such a
client may bereferred to as non-priority services, and an attendant who
serves such a client may be referred to as a non-priority attendant.

(13) Practitioner--A physician currently licensed in Texas,
Louisiana, Arkansas, Oklahoma or New Mexico, a physician assistant
currently licensed in Texas, or aregistered nurse approved by the Texas
State Board of Nurse Examiners to practice as an advanced practice
nurse.

(14) Practitioner's statement--A document such as the
DHS Practitioner’s Statement of Medical Need form that includes:

(A) astatement signed by a practitioner that the client
has a current medical need for assistance with personal care tasks and
other activities of daily living; and

(B) certification that the provider agency verified with
the United States’ Centersfor Medicare and Medicaid Servicesthat the
practitioner is not excluded from participation in Medicare or Medic-
aid.

(15) Practitioner’ sstatement date--The practitioner’ s state-
ment date is:

(A) thelater of the following:

(i) the practitioner’'s signature date on the practi-
tioner's statement; or

(ii) the date the provider agency receives the prac-
titioner’s statement. If the provider agency fails to stamp the receipt
date on the form, the date of the practitioner’s signature will be used
to determine the practitioner’s statement date; or

(B) the date of the practitioner's oral statement ob-
tained for a negotiated referral. The provider agency must document
the practitioner's oral statement date on the practitioner’'s written
statement reguired in 847.47(c)(2) of this chapter (relating to Medical
Need Determination).

(16) Primary Home Care Program--A DHS attendant care
services program. Community attendant (CA), primary home care
(PHC), and family care (FC) are the three types of services available
under the Primary Home Care Program.
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(17) Primary home care (PHC) services--A service under
the Primary Home Care Program providing in-home attendant services

(3) conduct pre-initiation activities as described in §47.45
of this chapter (relating to Pre-Initiation Activities);

to clients. Clients receiving PHC services must have a medical need
for specific tasks. PHC services are provided under Title XIX of the
federa Social Security Act, at 42 U.S.C. §1396a (relating to State plans
for medical assistance).

(18) Priority--One of two types of eligibility status for ser-
vice delivery determined by the case manager. The other type of dligi-
bility status for service delivery is non-priority. A priority client meets
the criteria described in 848.2918(f) of thistitle. Services delivered to
such a client may be referred to as priority services, and an attendant
who serves such a client may be referred to as a priority attendant.

(19) Provider agency--A home and community support

(4) resolve any service delivery issues as described in
847.49 of this chapter (relating to Interdisciplinary Team);

(5) ensureattendantsarequalified and oriented totheclient
and service plan as described in §47.23 of this chapter (relating to At-
tendant Qudlifications) and 847.25 of this chapter (relating to Atten-
dant Orientation);

(6) start services for the client as described in 847.61 of
this chapter (relating to Service Initiation);

(7) provide services to the client as described in §47.63 of
this chapter (relating to Service Delivery);

services agency that contracts with DHS to provide services to clients
in exchange for reimbursement.

(20) Reckless behavior--Acting with conscious indiffer-
ence to the conseguences.

(21) Regional nurse--A DHS employee who is responsible
for authorizing a client to receive CA services.

(22) Representative--The client’s spouse, other responsi-
ble party, or legal representative.

(23) Routine referral--A request from the case manager to

(8) processany need for service plan changes as described
in 847.67 of this chapter (relating to Service Plan Changes);

(9) coordinate client transfers to or from another provider
agency as described in 847.69 of this chapter (relating to Transfers);

(10) suspend services only as described in 847.71 of this
chapter (relating to Suspensions); and

(11) process specia requirements for annual reauthoriza-
tions for community attendant services as described in 847.73 of this
chapter (relating to Annual Reauthorization for Community Attendant

a provider agency to evaluate a person for service delivery, in which

Services).

the case manager determines that the person’s needs do not require a

(24) Serviceschedule--A schedule for delivering attendant
services that is agreed upon and signed by the client. A fixed service
schedule specifies certain days, times of day, or time periods for de-
livery of the services. A variable service schedule states the number
of authorized hours of services to be delivered per day, per week, or
per month, and does not otherwise specify any certain days, times of
day, or time periods for delivery of the services.

(25) Signature--A person’s name written in longhand or a
mark representing his or her name on adocument to certify it iscorrect.
Initials are not an acceptable substitute for a signature.

(26) Supervisor--A provider agency employee who:

(A) coordinates the delivery of services in the client’s

(B) supervises attendants; and

(C) meets the requirements found in §97.404 of this
title (relating to Standards Specific to Agencies Licensed to Provide
Persona Assistance Services).

(27) Unit of service--One hour of service delivered to a

client.
(28) Working days--Days DHS is open for business.

(29) Written--Information recorded on paper or other leg-
ible document. Written information may be sent by mail or fax, or
hand-delivered.

847.5. Overview of Process.
The provider agency must:

(1) provide the tasks described in 847.41 of this chapter
(relating to Allowable Tasks);

(2) accept dl referrals as described in §47.43 of this chap-

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400451

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734
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SUBCHAPTER B. PROVIDER AGENCY
CONTRACTS
40 TAC 847.11

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code,
8822.0001-22.040 and §832.001-32.067.

847.11. Contracting Reguirements.

(@) Genera contracting requirements. The provider agency
must meet al provisions described in this chapter and Chapter 49 of
thistitle (relating to Contracting for Community Care Services).

(b) Licensure. Theprovider agency inthe Primary Home Care
Program must deliver only personal assistance services, as defined in

ter (relating to Referrals);

897.2 of this title (relating to Definitions), only under the Personal
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Assistance Services (PAS) category of Home and Community Support
Services Agency licensure.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400452

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734
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SUBCHAPTER C. STAFF REQUIREMENTS
40 TAC 8847.21, 47.23, 47.25

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code,
8822.0001-22.040 and 8832.001-32.067.

§47.21. Supervisor Training Requirements.

(@) Genera training. The provider agency must train all su-
pervisors as described in §97.245 of thistitle (relating to Staffing Poli-
cies).

(b) Program-specific training. The provider agency must en-
sure the supervisor understands the applicable rules and procedures of
the Primary Home Care Program.

847.23. Attendant Qualifications.

In addition to the requirements described in §97.404 of this title (re-
lating to Standards Specific to Agencies Licensed to Provide Personal
Assistance Services), attendants must:

(1) bean employee of the provider agency;
(2) be 18 years of age or older;

(3) not bealegal or foster parent of a minor who receives
the service; and

(4) not be the spouse of a client who receives the service.
This paragraph is not applicable to family care services.

847.25. Attendant Orientation.

(8 Orientation. In addition to the requirements described in
this section, the provider agency must ensure each attendant is ori-
ented as described in Chapter 97, Subchapter C, of thistitle (relating to
Minimum Standards for All Home and Community Support Services
Agencies) and §97.404 of this title (relating to Standards Specific to
Agencies Licensed to Provide Personal Assistance Services). Orien-
tation is not required for supervisors acting as attendants.

(b) Method of orientation.

(1) An attendant must receive orientation in person in the
client’s home or other location where services are delivered.

(2) The client must be present when the attendant receives
orientation in person.

(3) An attendant may receive orientation by telephone or
in the provider agency office, at the discretion of the supervisor, if the
attendant:

(A) meetsthe requirements described in §97.701 of this
title (relating to Home Health Aides); or

(B) has six continuous months of experience in deliv-
ering attendant care.

(4 An attendant may receive orientation by telephone, at
the discretion of the supervisor, when:

(A) the service plan changes, or
(B) the attendant previously worked for the client.

(5) The provider agency supervisor may use discretion to
determine if the attendant needs to be oriented if:

(A) the attendant previously worked for the client; and

(B) theservice plan has not changed since the attendant
worked for the client.

(c) Due dates. The supervisor must orient each attendant on
or before the time the attendant begins to provide attendant services.

(d) Documentation of attendant orientation.

(1) The attendant orientation must be recorded on asingle
document that includes:

(A) theclient name and DHS client number;
(B) the attendant name;

(C) the date of the attendant orientation;

(D) whether the orientation was conducted in person
with the client or by telephone;

(E) information about how the client’s condition affects
the performance of tasks;

(F) the tasks to be performed;
(G) the service schedule;

(H) the number of hours the attendant is to provide;

(1) thetotal number of hours the client is authorized to
receive;

(J) safety and emergency procedures, including univer-
sal precautions;

(K) specific situations about which the attendant should
notify the provider agency, including:

(i) changesin the client’s needs;

(ii) incidents that affect the client’s condition;

(iii) hospitalization of the client;

(iv) the client’s absence or relocation from home;

and
(v) the attendant’s inability to work; and
(L) the signature of the:
(i) supervisor who conducts the orientation;

(ii) the attendant who is oriented, if present; and
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(iii) theclient, if present.

(2) The provider agency must maintain documentation of
the attendant orientation in the client file.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400453

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734
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SUBCHAPTER D. SERVICE PLAN
DEVELOPMENT
40 TAC 8847.41, 47.43, 47.45, 47.47, 47.49

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code,
8822.0001-22.040 and §832.001-32.067.

847.41. Allowable Tasks.
The Primary Home Care Program includes the following tasks:

(1) Persona care tasks related to the care of the client’s
physical health. These tasks include:

(A) bathing, which is:
(i) drawing water in sink, basin, or tub;

(if) hauling or heating water;

(iii)  laying out supplies;

(iv) assistingin or out of tub or shower;

(v) sponge bathing and drying;

(vi) bed bathing and drying;

(vii) tub bathing and drying; and

(viii) providing standby assistance for safety;

(i) dressing the client;
(ii) undressing the client; and

(iii) laying out clothes;
(C) mea preparation, which is:
(i) cooking a full mesl;

(i) warming up prepared food;

(if) planning meals;

(iii) helping prepare medls; and

(iv) cutting client’s food for eating;
(D) feeding/eating, which is:

(i) spoon-feeding;

(ii)  bottle-feeding;

(ili) assisting with using eating and drinking utensils
and adaptive devices. This does not include tube feeding; and

(iv) providing standby assistance or encouragement;

(E) exercise, which iswalking with the client;
(F) grooming/shaving/oral care, whichis:

(i) shaving;
(i) brushing teeth;
(iii) shaving underarms and legs, when requested;
(iv) caring for nals; and
(v) laying out supplies;
(G) routine hair/skin care, which is:
(i) washing hair;
(if) drying hair;

(iii) assisting with setting, rolling, or braiding hair.
This does not include styling, cutting, or chemical processing of hair;

(iv) combing or brushing hair;
(v) applying nonprescription lation to skin;

(vi) washing hands and face;
(vii) applying makeup; and
(viii) laying out supplies;

(H) assistance with self-administered medications.
This means assistance with medication as defined in §97.2(10) of this
title (relating to Definitions);

(1) toileting, which is:
(i) changing diapers,

(i) changing colostomy bag or emptying catheter

bag;
(iii) assisting on or off bedpan;

(iv) assisting with the use of a urinal;
(v) assisting with feminine hygiene needs;

(vi) assisting with clothing during toileting;

(vii) assisting with toilet hygiene, including the use
of toilet paper and washing hands;

(viii)

(ix) preparing toileting supplies and equipment.
This does not include preparing catheter equipment; and

changing externa catheter;

(X) providing standby assistance; and

(J) transfer/ambulation, which is:

(i) non-ambulatory movement from one stationary
position to another (transfer). This does not include carrying;
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(ii) adjusting or changing the client’s position in a
bed or chair (positioning);

(iii) assisting in rising from a sitting to a standing
position;

(iv) assisting in positioning for use of awalking ap-
paratus,

(v) assisting with putting on and removing leg
braces and prostheses for ambulation;

(vi) assisting with ambulation or using steps;

(vii) assisting with wheelchair ambulation; and
(viii) providing standby assistance.

(2) Home management tasks that support the client's
health and safety. These tasks include:

(A) cleaning, whichiis:

(i) cleaning up after the client’s personal care tasks;

(ii) emptying and cleaning the client’ s bedside com-
mode;

(iii) cleaning the client’s bathroom;
(iv) changing the client’s bed linens and making the

(v) cleaning floor of living areas used by client;
(vi) dusting areas used by client;
(vii) carrying out the trash and setting out garbage

for pick up;
(viii) cleaning stovetop and counters;
(ix) washing the client’s dishes, and
(X) cleaning refrigerator and stove;

(B) laundry, which is:

(i) doing hand wash;

(ii) gathering and sorting;
(i)

(iv) using Laundromat machines;

loading and unloading machines in residence;

(v) hanging clothes to dry;
(vi) folding and putting away clothes; and

(C) shopping, which is:
(i) preparing a shopping list;
(ii) going to the store and purchasing or picking up

items;
(iii) picking up medication; and
(iv) storing the client’s purchased items.

(3) Escort. Escort includes the following:

(A) accompanying the client outside the home to sup-
port the client in living in the community;

(B) arranging for transportation. The provider agency
may also choose to directly provide transportation; however, direct
client transportation is not reimbursed under the Primary Home Care
Program;

(C) accompanying theclient to aclinic, doctor’s office,
or location for medical diagnosis or treatment; and

(D) waiting in the doctor’s office or clinic with a client
when necessary due to client’s condition or distance from home.

8§47.43. Referrals.
(& The provider agency must:

(1) accept all Texas Department of Human Services (DHS)
referrals for services under the Primary Home Care Program; and

(2) conduct the pre-initiation activities as described in
847.45 of this chapter (relating to Pre-Initiation Activities).

(b) There are two methods of referral:

(1) For negotiated referrals, the case manager makes the
referral by phone and on DHS's Authorization for Community Care
Services form.

(2) For routine referrals, the case manager makes the re-
ferral on DHS's Authorization for Community Care Services form.

847.45. Pre-Initiation Activities.
(@ Pre-initiation activities. The supervisor must complete the
following activities for each referral:

(1) Conduct an evaluation.

(A) The evaluation must be a single document that in-
cludes the person’s self-report of:

(i) the dates and reasons for any hospitalization
within the last three months; and

(ii) the assistance needed for the person to achieve
activities of daily living, including any assistive devices or medical
equipment used by the person.

(B) If the provider agency determines during the evalu-
ation that the client exhibits reckless behavior that results in imminent
danger to the health and safety of the client, the provider agency must
convene an Interdisciplinary Team meeting as described in §47.49 of
this chapter (relating to Interdisciplinary Team) to discuss the barriers
to service delivery.

(2) Develop a service plan. The service plan must be a
single document that:

(A) is agreed upon and signed by the client and the
provider agency;
(B) indicates the location of service delivery. The

provider agency must:

(i) make areasonable effort to deliver services at a
location outside the client’s home, if requested by the client; and

(ii) maintain written justification if the client’s re-
quest was not granted; and

©

includes the following:
(i) thetasksthe client will receive.

(1) The provider agency must ensure that at least
one personal care task is authorized by the Texas Department of Hu-
man Services (DHS), scheduled, and provided.

(I1) Recipients of family care services are not re-
quired to receive any personal care tasks.

(111)  The provider agency must ensure the tasks
the client will receive do not duplicate any services received from any
other source;
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(ii) the total weekly hours of service DHS autho-

provider agency cannot anticipate acompl etion date; and (C) adescrip-

rizes the client to receive;

(iii) the service schedule;
(iv) freguency of supervisory visits; and
(v) astatement that:

(1) the Primary Home Care Program only pro-
vides the tasks allowabl e in the program as described in 847.41 of this
chapter (relating to Allowable Tasks) and agreed to on the service plan;
and

(I1) the provider agency is not responsible for
meeting the applicant’s needs other than tasks allowed under the Pri-

tion of the provider agency’ s ongoing efforts to complete pre-initiation
activities.

(2) The provider agency must orally notify the case man-
ager of any failure to complete the pre-initiation activities for negoti-
ated referrals before the negotiated service initiation date. Oral notice
means directly speaking with the case manager and does not include a
message |eft by voice mail. The case manager may refer the client to
another provider agency.

(e) Documentation of pre-initiation activities.

(1) The provider agency may combine the evaluation and
service plan into a single document, but each item must be clearly

mary Home Care Program.

(3) Obtainapractitioner’ s statement asdescribed in §47.47
of this chapter (relating to Medical Need Determination). This para

identifiable.

(2) The provider agency must maintain documentation of
the pre-initiation activities in the client file.

graph does not apply to family care services.
(b) Service plan differences.

(1) The provider agency must orally notify the case man-
ager when the initial service plan developed by the provider agency:

(A) has more hours than authorized on DHS's Autho-
rization for Community Care Services form; or

(B) hasno personal caretasks. This subparagraph does
not apply to family care services.

(2) The provider agency must discuss the differencein the
service plan with the case manager.

(3) The provider agency must provide services according
to the existing service plan, until the provider agency receives a new
DHS Authorization for Community Care Services form.

(4) The provider agency must maintain the following doc-
umentation regarding the service plan difference in the client file:

(A) the specific difference in the service plan; and

(B) the decision regarding the difference.

(c) Preinitiation activities due date. The provider agency
must compl ete the pre-initiation activities as follows:

(1) for routine referrals, within 14 days after one of the
following dates, whichever is later:

(A) thereferral date (Item 1) on DHS's Authorization
for Community Care Services form; or

(B) the date the provider agency receives DHS's Au-
thorization for Community Care Servicesform. If the provider agency
fails to stamp the receipt date on the form, the referral date (Item 1)
will be used to determine timeliness; and

(2) for negotiated referrals, by the service initiation date
negotiated with the case manager.

(d) Deélay in pre-initiation activities.
(1) The provider agency must document any failure to
complete the pre-initiation activities for routine referrals by the due
date, including:

(A) thereason for the delay, which must be beyond the
control of the provider agency;

(B) either the date the provider agency anticipates it
will complete the pre-initiation activities or specific reasons why the

847.47. Medical Need Deter mination.

(@) Applicability. This section does not apply to family care
services.

(b) Determining medical need. The provider agency must en-
sure medical need determination by obtaining and submitting a prac-
titioner’ s statement by the applicable due date, as described in §47.45
of this chapter, (relating to Pre-Initiation Activities) for:

(1) persons whom the Texas Department of Human Ser-
vices (DHS) refers to the provider agency (unless the person requests
and is to receive family care services);

(2) clients who are receiving family care services and
whom DHS refers to the provider agency for primary home care or
community attendant services, and

(3) clients whom DHS refers to the provider agency to
have medical need reassessed, as requested by the case manager, such
as when the initial medical need was established for a limited time.

(c) Negotiated referrals. In the case of negotiated referrals,
the provider agency must:

(1) obtain a practitioner’s oral statement if the provider
agency is unable to obtain a practitioner’s written statement so that
the provider agency can begin services on the date negotiated; and

(2) follow up with a practitioner’s written statement as de-
scribed in 847.45 of this chapter within 14 days from the date the case
manager contacts the provider agency to make the negotiated referral.

(d) Mentd illness and mental retardation. Persons diagnosed
with mental illness, mental retardation, or both are not considered to
have established medical need based solely on such diagnoses, but may
establish medical need through arelated diagnosis.

(e) Documentation of medical need determination. The
provider agency must maintain the practitioner's statement in the
client file.

847.49. Interdisciplinary Team.

(@ Interdisciplinary Team (IDT). The IDT is a designated
group that includes the following individuals who meet when the
provider agency identifies the need to discuss service delivery issues
or barriers to service ddivery:

(1) theclient or the client’s representative, or both;
(2) aprovider agency representetive; and

(3) aTexas Department of Human Services (DHS) repre-
sentative. A DHS representative may be:
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(A) the case manager (or designee);

(B) the contract manager (or designee); or
(C) theregiond nurse (or designee).

(b) Convening an IDT meeting.

(1) The provider agency must convene an IDT meeting
within three working days of the date the provider agency:

(A) suspends services to aclient under 847.71(a)(7) or
(b) of this chapter (relating to Suspensions); or

(B) identifiesanissuethat preventsthe provider agency
from carrying out a requirement of the Primary Home Care Program.

(2) If the provider agency is unable to convene an IDT
meeting with all the members described in subsection (a) of this sec-
tion, the provider agency must convenethe IDT meeting with the avail-
able members and send the documentation of the IDT meeting de-
scribed in subsection (€) of this section to the Regional Administrator
for the DHS region in which the client resides.

(A) The documentation must be sent within five work-
ing days of the date of the IDT meeting.

(B) Further action by the provider agency may be re-
quired, based on a DHS review of the IDT meeting documentation.

(c) DT meeting.

(1) ThelDT meeting may be conducted by telephone con-
ference call or in person.

(2) ThelDT must:

(B) identify any solutions to resolve the issue; and
(C) make recommendations to the provider agency.

(d) IDT meeting outcome. The provider agency must do one
of the following within two working days after the IDT meeting:

(1) implement the recommendations of the IDT,; or
(2) discharge the client from the provider agency and re-
fer the case back to the case manager for referral to ancther provider
agency.
(e) Documentation of the IDT meeting. The provider agency
must document the IDT meeting in the client file, including the:

(1) specific reasons for calling the IDT meeting. If the
specific reasons include staffing issues, the provider agency must doc-
ument good faith efforts to find staffing for the client. Examples of
good faith efforts may include:

(A) placement of newspaper, television, or radio ads,
(B) outreach through churches and other nonprofits;

(C) use of employment agencies;
(D) use of state agency administered programs; and

(4) provider agency’s action as aresult of the IDT recom-

(5) reasons for the provider agency’s actions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400454

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734
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SUBCHAPTER E. SERVICE REQUIREMENTS
40 TAC 8847.61, 47.63, 47.65, 47.67, 47.69, 47.71, 47.73

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code,
§822.0001-22.040 and §832.001-32.067.

847.61. Service Initiation.

(@ Medica need requirement. The provider agency must not
initiate services to a person identified in §47.47(b) of this chapter (re-
lating to Medical Need Determination) until the practitioner has es-
tablished medical need for that person. This section does not apply to
family care services.

(b) Service initiation. The provider agency must initiate ser-
vices:

(1) forroutine referrals described in 847.43 of this chapter
(relating to Referrals):

(A) for family care services, within 14 days after the
following, whichever is later:

(i) thereferral date (Item 1) on DHS sAuthorization
for Community Care Services form; or

(ii) thedatethe provider agency receivesDHS sAu-
thorization for Community Care Services form. If the provider agency
fails to stamp the receipt date on the form, the referral date (Item 1) is
used to determine timeliness; or

(B) for primary home care and community attendant
services, by theinitiation date determined by the provider agency. The

(E) efforts to encourage clients to locate and refer to
the provider agency potential attendants in the community;

(2) participants in the IDT meeting. If al members de-
scribed in subsection (a) of this section are unable to participate, the
provider agency must document al efforts made to convene an IDT
meeting with all the members;

(3) recommendations of the IDT;

service initiation date must be within seven days of the practitioner's
statement date; and

(2) for negotiated referrals described in §47.43 of this
chapter, on the date negotiated.

(c) Notification of service initiation and practitioner’s state-
ment date.

(1) The provider agency must send written notice of:
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(A) service initiation to the case manager for family
care, primary home care, and community attendant services; and

(B) the practitioner’s statement date:
(i) to the case manager, for primary home care; or

(if) to the regional nurse, for community attendant

(2) The provider agency must send the written notice
within 14 days after initiating services.

(d) Delay inserviceinitiation. The provider agency must doc-
ument any failureto initiate services by the applicable due date in sub-
section (b) of this section, including:

(1) thereason for the delay, which must be:

(A) beyond the control of the provider agency; and

(B) not caused directly by the provider agency;

(2) either the date the provider agency anticipates it will
initiate services, or specific reasons why the provider agency cannot
anticipate a service initiation date; and

(3) adescription of the provider agency’s ongoing efforts
to initiate services.

(e) Documentation of service initiation. The provider agency
must maintain documentation of service initiation in the client file.

847.63. Service Delivery.

(8 Serviceinterruptions. A serviceinterruption occurs when,
on a particular day or time when services are scheduled:

(1) the client requests that:
(A) no hours of service be provided; or

(B) fewer hours of service than reflected in the service
schedule be provided; or

(C) a specific attendant not provide services to the

(B) reguested by the client.

(C) This paragraph does not apply to the circumstances
described in subsection (d) of this section.

(c) Service interruption documentation.

(1) Inthecaseof apriority client, the provider agency must
document all service interruptions by the 30th day after the beginning
of the service interruption.

(2) Inthecase of anon-priority client, the provider agency
must document all service interruptions that exceed 14 consecutive
days by the 30th day after the day service interruption exceeds 14
consecutive days.

(A) For afixed service schedule, the service interrup-
tion begins on the first day services are scheduled but not delivered.

(B) For a variable service schedule, the service inter-
ruption beginsthe Sunday following the week the client did not receive
all the weekly hours on a service plan approved by the client.

(3) Thereason documented must be areason listed in sub-
section (@) of this section.

(4) If the provider agency learns of a service interruption
after the deadlines listed in paragraphs (1) and (2) of this subsec-
tion, the provider agency must document the following as soon as the
provider agency learns of the service interruption:

(A) thereason for the service interruption. The reason
documented must be a reason listed in subsection (a) of this section;

(B) thereason for the delay in documenting the service
interruption; and

(C) the date the provider agency learned of the service
interruption.

(d) Service delivery outside the client’'s home.

(1) The provider agency may develop a service plan that
includes servicesregularly delivered at alocation other thantheclient’s

client;
(2) theclient is not at home when services are scheduled;

(3) services are suspended as described in 847.71 of this
chapter (relating to Suspensions); or

(4) services are not delivered for other reasons beyond the
control of the provider agency, such as acts of nature and other disas-
ters.

(b) Delivery of services.
(1) The provider agency must ensure:

(A) servicesare delivered according to the service plan
described in 847.45 of this chapter (relating to Pre-Initiation Activi-

ties);
(B) all authorized and scheduled services are provided

to a client, except in the case of a service interruption, as defined in
subsection (a) of this section; and

(C) aclient does not receive, during a calendar month,
more than five times the weekly authorized hours on the Texas De-
partment of Human Services' (DHS's) Authorization for Community
Care Services form.

(2) The provider agency must not exceed the weekly au-
thorized hours except in the case of atemporary increase:

(A) dueto unusua circumstances and client need; and

home. The service plan must not exceed the weekly hours authorized
on DHS's Authorization for Community Care Services form.

(2) The provider agency may deliver services outside the
client’s home when the service plan does not include the regular de-
livery of such services.

(3) The provider agency:

(A) may deliver services outside the client’s home only
if the client requests such services.

(B) isnot required to pay for expenses incurred by at-
tendants delivering services outside the client’s home.

(C) must:

(i) make areasonable effort to deliver services at a
location other than the client’s home when requested by the client;

(i) maintain written justification if the client’s re-
guest was not granted; and

(iii) document in the client’s file:

(1) each instance when a client requested ser-
vices at a location other than the home;

(11)  whether the client’s request was granted;

(111)  what services were provided; and
(1V) where the services were delivered.
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(e) Service delivery documentation.

(1) The provider agency must document the delivery of
services, including:

(A) the provider agency name;

(B) the provider agency vendor number;
(C) the attendant name;

(D) the client name;

(E) the DHS client number;

(F) the specific service delivery period, including
month, day, and year, as applicable;

(G) the tasks assigned;
(H) the units of service delivered;
(1) the dates services were delivered,

(J) certification that the attendant delivered the docu-
mented tasks.

(i) For electronic service delivery documentation
systems, each person delivering services inputs a unique identifier to
certify the services delivered.

(ii) For paper service delivery documentation sys-
tems, each person delivering services signs the timesheet to certify the
services delivered.

(1) The attendant must sign his or her name or a
mark representing his or her name on the timesheet to certify that it is
correct. Initials are not an acceptable substitute for a signature.

(1Y An attendant who is unable to sign the
timesheet may designate another person to sign the timesheet. The
provider agency must maintain written documentation of the:

(-&) reasontheattendant isunableto signthe

timesheet; and
(-b-) identity of the person authorized to sign
the timesheet on behalf of the attendant.

(2) Paper service delivery documentation must be asingle
document with a specific service delivery period not exceeding one
calendar month.

(f) Documentation of service delivery. The provider agency
must maintain documentation of service delivery in the client file. The
provider agency must be able to identify all attendants delivering tasks
to the client.

847.65. Supervisory Misits.

(8) Supervisory visits. A supervisor must conduct supervisory
visits to assess and document on a single form whether the:

(1) service plan is adeguate;
(2) client continues to need the services;

(3) client needs a service plan change;

(4) attendant continues to be competent to provide the au-
thorized tasks; and

(5) attendant is delivering the authorized tasks.

(b) Frequency. The supervisor must establish the frequency
of supervisory visits, based on the specific needs of the client, the
attendant, or both. The frequency of supervisory visits must be at |east
annually.

(c) Documentation of supervisory visits. The provider agency
must maintain documentation of each supervisory visit in the client
file.

847.67. Service Plan Changes.

(& Increase in hours or terminations.

(1) The provider agency must notify the case manager in
writing within seven days of learning of any change that may:

(A) require an increase in hours in the client’s service
plan; or

(B) result in the client receiving no personal care tasks.
This subparagraph does not apply to family care services.

(2) The notification must include the:
(A) datetheprovider agency learned of the need for the

change;
(B) reason for the change;

(C) type of change (including the number of service
hours); and

(D) signature and date of the provider agency represen-

tative.

(b) Decrease in hours. The provider agency must develop a
new service plan, as described in 847.45(a)(2) of this chapter (relat-
ing to Pre-Initiation Activities), within 21 days of the provider agency
identifying the need for an ongoing decrease in hours from the service
plan currently approved by the client.

() Immediate increase in hours.

(1) The provider agency must discuss with the case man-
ager the reason(s) a client requires an immediate increase in service
hours, and must obtain approval from the case manager of both the
number of additional service hours to be provided the client and the
effective date of the change.

(2) The provider agency must implement the immediate
increase in hours on the date negotiated with the case manager.

(3) The provider agency must document theimmediate in-
crease in hours. Documentation must include:

(A) the date the provider agency received approval for
the change;

(B) the name of the case manager who approved the
change;

(C) the effective date of the change; and
(D) the number of hours authorized.

(4) The provider agency must maintain documentation of
service plan changes:

(A) intheclient file; and
(B) according to the terms of the contract.

(d) Implementation of service plan changes. The provider
agency must implement the service plan change on the following date,
whichever is later:

(1) the authorization date (Item 4) on the Texas Depart-
ment of Human Services' (DHS's) Authorization for Community Care
Services form; or

(2) five days after the date the provider agency receives
DHS's Authorization for Community Care Services form. If the
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provider agency fails to stamp the receipt date on the form, the
authorization date (Item 4) will be used to determine timeliness.

(e) Delay in service implementation. The provider agency
must document by the next working day any failure to implement a

(b) Optional suspensions. The provider agency may suspend
services if:

(1) the client or someone in the client’s home engages in
discrimination against aprovider agency or DHS employeeinviolation

service plan change on the effective date of the change. The docu-
mentation must include:

(1) the reason for the failure to timely implement the ser-

of applicable law; or
(2) theclient refuses services for more than 30 consecutive

days.

vice plan change; and
(2) the new implementation date.

847.69. Transfers.

(8 Negotiation of client transfer from one provider agency
to another. The provider agencies involved in a client transfer must
coordinate with the case manager to negotiate the transfer date.

(b) Initiation of services. The receiving provider agency must
initiate serviceson the negotiated date. The negotiated dateisthe begin
date (Item 4) on the Texas Department of Human Services (DHS's)
Authorization for Community Care Services form.

(c) Evaluation and service plan. On or before the begin date
(Item 4), the receiving provider agency must:

(1) conduct an assessment, as described in §47.45 of this
chapter (relating to Pre-Initiation Activities); and

(2) develop a service plan, as described in §47.45 of this
chapter.

847.71. Suspensions.

(@) Required suspensions. The provider agency must suspend
services if:

(1) the client permanently leaves the state or moves to a
county where the provider agency does not contract with the Texas
Department of Human Services (DHS) to provide services under the
Primary Home Care Program,

(2) theclient movesto alocation where services cannot be

(3) theclient dies;
(4) theclientisadmitted to an institution. Aninstitutionis

defined as a
(A)  hospital;
(B) nursing facility;
(C) state school;
(D) state hospital; or

(E) intermediate care facility serving persons with
mental retardation or arelated condition;

(5) the client requests that services or specific tasks end;

(6) DHSdeniestheclient’sMedicaid eligibility (not appli-
cable to family care services); or

(7) the client or someone in the client's home exhibits

reckless behavior, which may result in imminent danger to the health
and safety of the client, the attendant, or another person. If this

(c) Notification of service suspension. The provider agency
must notify the case manager by fax of any suspension by the next
working day. The faxed notice of a suspension must include:

(1) the date of service suspension;

(2) the reason(s) for the suspension;
(3) theduration of the suspension, if known; and

(4) an explanation of the provider agency’s attemptsto re-
solve the problem that caused the suspension, including the reasons
why the problem was not resolved. This paragraph only applies to
suspensions under subsection (a)(7) and (b) of this section.

(d) Interdisciplinary Team (IDT) meeting. The provider
agency must convene an IDT meeting, as described in 8§47.49 of this
chapter (relating to Interdisciplinary Team), if services are suspended
under subsection (a)(7) or (b) of this section.

(e) Resuming services after suspension.

(1) The provider agency must resume services after sus-
pension:

(A) upon the client’s return home, or the date the
provider agency becomes aware of the client’s return home, if
applicable;

(B) on the date specified in writing by the case man-

ager;
(C) asaresult of arecommendation by the IDT; or

(D) upon the provider agency’s receipt of natification
from the case manager that the provider agency must resume services
pending the outcome of the appeal.

(2) The provider agency must notify the case manager in
writing of the date services resume and must send the notice within
seven days of that date.

847.73. Annual Reauthorization for Community Attendant Services.
(@ Reauthorization request.

(1) The provider agency must request annua reauthoriza-
tion for all community attendant services clients.

(2) The provider agency must send the following to the

regional nurse to obtain annual reauthorization:

(A) the Texas Department of Human Services (DHS's)
Authorization for Community Care Services form received from the
case manager; and

(B) asigned statement indicating whether the supervi-

sor agrees or disagrees with the tasks and hours indicated on DHS's
Authorization for Community Care Services form. If the supervisor

occurs, the provider agency must make an immediate referral to:

(A) theTexas Department of Protective and Regulatory
Services or other appropriate protective services agency;

(B) local law enforcement, if appropriate; and
(C) theclient’'s case manager.

ing with the hours and tasks on this form.

(b) Reauthorization request due date. The provider agency
must submit the information described in subsection (a)(2) of this sec-
tion to the regional nurse within 14 days after one of the following
dates, whichever is later:

PROPOSED RULES February 6, 2004 29 TexReg 1179



(1) the referral date (Item 1) on DHS's Authorization for

to the entire unit of service. Financia errors include the following

Community Care Services form; or

(2) the date the provider agency receives DHS's Autho-
rization for Community Care Services form. If the provider agency

instances:

(1) DHS reimburses the provider agency for services, but
the service delivery documentation is missing for the period for which

fails to stamp the receipt date on the form, the referral date (Item 1)
will be used to determine timeliness.

(c) Documentation of annua reauthorization. The provider
agency must maintain documentation of the written request for reau-
thorization for community attendant servicesin the client file.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400455

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER F. CLAIMS PAYMENT AND
DOCUMENTATION
40 TAC 8847.81, 47.83, 47.85, 47.87, 47.89, 47.5902

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code,
8822.0001-22.040 and 8832.001-32.067.

§47.81. Monitoring Medicaid Eligibility.

(@) Applicability. This section does not apply to clients who
are receiving family care services.

(b) Verification of Medicaid eligibility. The provider agency
must verify each month that a client remains Medicaid eligible. The
provider agency may verify the client’s current Medicaid eligibility
by:

(1) viewing the client’s Texas Department of Human Ser-
vices (DHS) Medicaid Identification form; or

(2) usingthe current systems available to verify client reg-

(c) Reimbursement. The provider agency is not entitled to
payment from DHS for services delivered if the provider agency fails
to verify the client has current Medicaid dligibility.

847.83. Monitoring Reviews.

(@) Monitoring reviews. The Texas Department of Human
Services (DHS) conducts monitoring reviews in the Primary Home
Care Program as described in Chapter 49 of thistitle (relating to Con-
tracting for Community Care Services) and in this chapter.

(b) Fiscal monitoring. Fiscal monitoring in the Primary Home
Care Program includes monitoring financial errors, which are applied

services are reimbursed. DHS applies the error to the total number of
units reimbursed for the pay period.

(2) DHS reimburses the provider agency for services, but
the attendant fails to complete the units of service delivered portion of
the service delivery documentation. DHS applies the error to the total
number of units reimbursed for the pay period.

(3) DHS reimbursesthe provider agency for hours that ex-
ceed the total number of hours recorded on the service delivery doc-
umentation. DHS applies the error to the total number of units reim-
bursed in excess of the units recorded on the service delivery docu-
mentation. The lesser of the two totas is used to calculate the total
number of hours recorded on the service delivery documentation if the
following occurs:

(A) thetimeinand time out are recorded on the service
delivery documentation, and the sum of the time in and time out does
not equal the total time recorded for the pay period; or

(B) the sum of the daily totals of time does not equal
the total time recorded for the pay period.

(4) DHS reimburses the provider agency for units of ser-
vicefor days on which the client did not receive services. DHS applies
the error to the total number of units reimbursed for the day on which
the client did not receive services.

(5) DHS reimburses the provider agency for units of ser-
vicefor daysonwhich theclient wasMedicaidiineligible. DHS applies
the error to the total number of units reimbursed for the days on which
the client was Medicaid ineligible. This paragraph does not apply to
family care services.

(6) The provider agency makes a claim for services, but a
valid practitioner’s statement is missing. DHS applies the error to the
total number of units claimed and not covered by avalid practitioner’s
statement. This paragraph does not apply to family care services.

(7) The provider agency makes a claim for services, but
the practitioner’s statement date is after the first day services were
delivered. DHS applies the error to the total number of units claimed
before the practitioner’ s statement date. This paragraph does not apply
to family care services.

847.85. Retroactive Payment Procedures.
(&) Applicability.
(1) This section does not apply to family care services.

(2) A provider agency that chooses to request retroactive
payment must comply with the requirements of this section.

(b) Definition of retroactive payment. A retroactive payment
is payment by the Texas Department of Human Services (DHS) to a
provider agency for services under the Primary Home Care Program
that are provided before the date the case manager determines the per-
son’s eligibility for the services.

(c) Reimbursement.

(1) The provider agency may be reimbursed for services
provided before the date a completed, signed, and dated copy of DHS's
Application for Assistance--Aged and Disabled form is received:
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(A) for up to three months for a person who does not
have Medicaid €eligibility at the time of the request for retroactive pay-
ment; and

(B) for anindefinite period for a person who is Medic-
aid eligible at the time of the request for retroactive payment.

(2) DHS only reimburses the provider agency for the:

(A) services described in 847.41 of this chapter (relat-
ing to Allowable Tasks);

(B) number of hours of services allowed to be provided

(iii) date services were started;

(iv) tasks provided to the person. Thisincludesboth
tasks alowed and not allowed by the Primary Home Care Program;

(v) weekly hours of service provided to the person.
This includes hours alotted to tasks allowed and not allowed by the
Primary Home Care Program; and

(vi) cost per hour of service charged to the person.

(2) The provider agency must submit the written request
for retroactive payment:

the person, calculated as described in §48.2918(c) of thistitle (relating
to Eligibility for Primary Home Care); and

(C) alowable costs of the Primary Home Care Pro-
gram, as described in 1 TAC, Chapter 355 (relating to Medicaid Re-
imbursement Rates).

(3) DHS will not reimburse the provider agency for the
retroactive period if:

(A) the provider agency fails to submit the required
documentation within the required time frames; or

(B) the person provided services does not meet the re-
quirements described in subsection (d) of this section.

(d) Regquirements before requesting retroactive payment. The

(A) tothecase manager or, if no case manager has been
assigned, to DHS intake staff; and

(B) within seven days after the date the provider agency
processes the intake referral.

(i) Charges to persons who receive services.

(1) The provider agency may charge a person for services
for which the provider agency intends to request retroactive payment,
unless the person is Medicaid digible.

(2) The provider agency must reimburse the entire amount
of all payments made by the person to the provider agency for eligible
services, even if those payments exceed the amount DHS will reim-
burse for the services, if DHS determines that the personis eligible for

provider agency may not request retroactive payment unless:

(1) the person appears to be Medicaid eligible as defined
in 848.1201 of thistitle (relating to Definition of Program Terms);

the Primary Home Care Program.

() Documentation of retroactive payment requests. The
provider agency must maintain documentation of retroactive payment

(2) the provider agency obtains a practitioner’s written
statement as described in 847.47 of this chapter (relating to Medical

requests in the person’s file.
847.87. Record Keeping.

Need Determination);
(3) the person requires at least one persond care task as

(@) Genera record keeping requirements.
agency must maintain records according to:

The provider

described in §47.41 of this chapter; and

(4) the provider agency has verified and documented that
the person is not aready receiving services under the Primary Home
Care Program from another provider agency.

(e) Pre-initiation activities. The provider agency must com-
plete the pre-initiation activities described in 847.45(a) of this chapter
(relating to Pre-Initiation Activities).

(f) Intake referral. On the day that the provider agency com-
pletes the pre-initiation activities, the provider agency must contact the
local DHS office by telephone and make an intake referral by provid-
ing DHS information on the person to start the eligibility process.

(g) Service initigtion. The provider agency must not begin
to provide services to the person before the date the provider agency

(1) Chapter 49 of this title (relating to Contracting for
Community Care Services);

(2) Chapter 69 of this title (relating to Contracted Ser-
vices); and

(3) the terms of the contract.

(b) Program specific records. The provider agency must
maintain records of compliance with the requirements of this chapter.

(c) Financia records. The provider agency must maintain fi-
nancial records:

(1) to support its hillings to the Texas Department of Hu-
man Services (DHS) for payment under §47.89 of this chapter (relating
to Reimbursement);

completes the pre-initiation activities and processes the intake referral
as described in subsections (€) and (f) of this section.

(h) Regquesting retroactive payment.

(1) A provider agency’ swritten request for retroactive pay-

(A) acopy of the service plan required by subsection
(€) of this section;

(B) acopy of DHS's Practitioner’s Statement of Med-
ica Need form; and

(C) theretroactive payment information, including the:

(i) name of the provider agency;
(ii) contact information for the person;

(2) to document reimbursements made by DHS. The doc-
umentation must include:

(A) amount of reimbursement;

(B) voucher number;
(C) warrant number;
(D) date of receipt; and

(E) any other information necessary to trace deposits of
reimbursements and payments made from the reimbursements in the
provider agency’s accounting system; and

(3) inaccordance with generally accepted accounting prin-
ciples (GAAP) and DHS procedures. A provider agency’s financial
records must include the following:
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(A) deposit dips, bank statements, cancelled checks,
and receipts;

(B) purchase orders,

(C) invoices,

(D) journals and ledgers,
(E) payroll and tax records;

(F) service delivery documentation;

(G) Internal Revenue Service, Department of Labor,
and other government records and forms,

(H) records of insurance coverage, claims, and pay-
ments (for example, medical, liability, fire and casualty, and workers
compensation);

(1) equipment inventory records,

(J) records of the provider agency’ sinternal accounting
procedures;

(K) chart of accounts, as defined by GAAP, and
(L) records of the provider agency’s company policies.

(d) Subcontractor records. If aprovider agency utilizes a sub-
contractor, the provider agency must maintain records of the subcon-
tractor’s activities. Maintaining all records to support subcontractor
claims is the responsihility of the provider agency.

(e) Failureto maintain records. Failure to maintain records as
specified in this section may result in:

(1) corrective action plans,

(2) monetary exceptions; or
(3) other actions deemed necessary or appropriate by DHS.
847.89. Reimbursement.

(& Billing requirements.

(1) The provider agency must bill for services provided
as described in §49.41 of this title (relating to Billings and Claims
ment).

(2) The provider agency must not bill Texas Department
of Human Services (DHS) for:

(A) more hours than the client’s weekly authorization,
except when services are delivered as described in §47.63(b) of this
chapter (relating to Service Delivery);

(B) servicesdelivered in alicensed facility, if the facil-
ity is required by the license to provide those services, and

(C) servicesor tasksthat duplicate any services or tasks
provided to the client by another source.

(b) Unit rate. The provider agency must agree to accept the
unit rate authorized by DHS.

(c) Documentation. The provider must maintain the docu-

(e) AllowableTasks. The provider agency must bill DHS only
for the tasks described in §47.41 of this chapter (relating to Allowable
Tasks).

§47.5902. Reimbursement Methodology for Primary Home Care.

(& Generd requirements. The Texas Department of Human
Services (DHS) or its designee applies the general principles of cost
determination as specified in §20.101 of thistitle (relating to Introduc-
tion).

(b) Cost reporting. Provider agencies must follow the cost-
reporting guidelines as specified in §20.105 of this title (relating to
General Reporting and Documentation Requirements, Methods, and
Procedures).

(1) All provider agencies must submit a cost report unless
the number of days between the date the first DHS client received
services and the provider agency’s fiscal year end is 30 days or fewer.
The provider agency may be excused from submitting a cost report
if circumstances beyond the control of the provider agency make cost
report compl etion impossible, such asthe loss of records due to natural
disasters or removal of records from the provider agency’s custody by
any governmental entity. Requests to be excused from submitting a
cost report must be received at the address specified in the | etter mailed
with the cost report before the due date of the cost report.

(2) Provider agencies are responsible for reporting only al-
lowabl e costs on the cost report, except where cost report instructions
indicate that other costs are to be reported in specific lines or sections.
Only alowable cost information is used to determine recommended
reimbursement. DHS or its designee excludes from reimbursement
determination unallowable expenses included in the cost report and
makes the appropriate adjustments to expenses and other information
reported by provider agencies. The purpose is to ensure that the data
base reflects costs and other information which are necessary for the
provision of services and are consistent with federal and state regula
tions.

(A) Individua cost reports may not be included in the
database used for reimbursement determination if:

(i) there is reasonable doubt as to the accuracy or
dlowability of a significant part of the information reported; or

(ii) anauditor determines that reported costs are not
verifiable.

(B) When material pertinent to proposed reimburse-
ments is made available to the public, the material will include the
number of cost reports eliminated from reimbursement determination
for the reason stated in subparagraph (A)(i) of this paragraph.

(c) Reimbursement determination. Reimbursement is deter-
mined in the following manner.

(1) Cost determination by cost area. Allowable costs are
combined into three cost areas, after allocating payroll taxes to each
salary line item on the cost report on a pro rata basis based on the
portion of that salary lineitem to the amount of total salary expense and
after applying employee benefits directly to the corresponding salary

mentation described in this chapter to be eligible for reimbursement.

line item.

(d) Rounding. The provider agency must bill DHS for ser-
vices in quarter-hour increments, rounding up to the next quarter-hour

(A) Service support cost area. This includes field su-
pervisors' salaries and wages, benefits, and mileage reimbursement

if the actual time worked is eight minutes or more, and rounding down
to the previous quarter hour if the actual time worked is seven minutes
or less,

expenses. This aso includes building, building equipment, and oper-
ation and maintenance costs, administration costs; and other service
costs. Administration expenses equal to $0.18 per priority unit of ser-
vice are allocated to priority. The administration costs remaining after
this alocation are summed with the other service support costs.

29 TexReg 1182 February 6, 2004 Texas Register



(B) Non-priority attendants cost area. This includes

an administrative hearing to dispute an action taken under §20.110 of

non-priority attendants' salaries and wages, benefits, and mileage re-

this title (relating to Informal Reviews and Formal Appeals).

imbursement expenses. This cost area is calculated as specified in
§20.112 of this title (relating to Attendant Compensation Rate En-

hancement).

(C) Priority attendants cost area. Thisincludes priority
attendants’ salaries and wages, benefits, mileage reimbursement, ex-

(f) Factors affecting allowable costs. Provider agencies must
follow the guidelines in determining whether a cost is alowable or
unallowable as specified in §20.102 of this title (relating to General
Principles of Allowable and Unallowable Costs) and §20.103 of this
title (relating to Specifications for Allowable and Unallowable Costs).

penses. Thiscost areais calculated as specified in §20.112 of thistitle.
(2) Recommended reimbursement by cost area. For the

(9) Reporting revenues. Revenues must be reported on the
cost report in accordance with §20.104 of this title (relating to Rev-

service support cost area described in paragraph (1)(A) of this subsec-

enues).

tion, the following is calculated:

(A) Projected costs. Each contract’s total allowable
costs, excluding depreciation and mortgage interest, per unit of service
are projected from each contract’ s reporting period to the next ensuing
reimbursement period, as described in §20.108 of thistitle (relating to
Determination of Inflation Indices) to calculate the projected expenses.
Reimbursement may be adjusted where new |egislation, regulations, or
economic factors affect costs as specified in §20.109 of thistitle (relat-
ing to Adjusting Reimbursement When New L egislation, Regulations,
or Economic Factors Affect Costs).

(B) Projected cost per unit of service. To determine the
projected cost per unit of service for each contract, the total projected
alowable costs for the service support cost area are divided by total
units of service, including non-priority services, priority services, and
STAR+PLUS services, in order to calculate the projected cost per unit

(C) Projected cost arrays. Each contract’s projected al-
lowable costs per unit of service are rank ordered from low to high,
along with each contract’s corresponding units of service for each cost
area

(D) Recommended reimbursement for the service sup-
port cost area. The total units of service for each contract are summed
until the median hour of service is reached. The corresponding pro-
jected expenseis the weighted median cost component. The weighted
median cost component is multiplied by 1.044 to calculate the recom-
mended reimbursement for the service support cost area. The service
support cost arearecommended reimbursement is limited, if necessary,
to available appropriations.

(3) Tota recommended reimbursement.

(A) For non-priority clients. The recommended reim-
bursement is determined by summing the recommended reimburse-
ment described in paragraph (2) of this subsection and the cost area
component from paragraph (1)(B) of this subsection.

(B) For priority clients. The recommended reimburse-
ment is determined by summing the recommended reimbursement de-
scribed in paragraph (2) of this subsection and the cost area component
from paragraph (1)(C) of this subsection.

(d) Reimbursement determination authority. The reimburse-
ment determination authority is specified in §20.101 of thistitle.

(e) Desk reviewsand field audits of cost reports. Desk reviews
or field audits are performed on cost reports for all provider agencies.
The frequency and nature of the field audits are determined by DHS
or its designee to ensure the fiscal integrity of the program. Desk
reviews and field audits will be conducted in accordance with §20.106
of this title (relating to Basic Objectives and Criteria for Audit and
Desk Review of Cost Reports), and provider agencies will be notified
of the results of adesk review or an audit in accordance with §20.107
of this title (relating to Notification of Exclusions and Adjustments).
Provider agencies may request an informal review and, if necessary,

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400456

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

CHAPTER 47. PRIMARY HOME CARE
SUBCHAPTER A. GENERAL PROVISIONS
AND SERVICES

40 TAC 8§847.1901 - 47.1904

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Servicesor in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The repeals affect the Human Resources Code, §822.0001-
22.040 and §832.001-32.067.

847.1901. Definitions.

8§47.1902. Required Services.

847.1903. Saffing Requirements.

§47.1904. Training Requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400457

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734
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¢ ¢ ¢

SUBCHAPTER B. SERVICE REQUIREMENTS
40 TAC 8§847.2901 - 47.2905, 47.2908 - 47.2914

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Servicesor inthe Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The repeals affect the Human Resources Code, §8§22.0001-
22.040 and §832.001-32.067.

847.2901. Referralsto Provider Agencies.

8§47.2902. Assessment, Service Plan, and Requesting Prior Approval.

8§47.2903. Provider Agency Requirements after Verbal Referral for
Primary Home Care or Community Attendant Services.

8§47.2904. Critical OmissiongErrors for Primary Home Care or
Community Attendant Services.

847.2905. Initiation of Service.

§47.2908. Monitoring Medicaid Eligibility for Primary Home Care.
847.2909. Medical Need Determination.

§47.2910. Service Breaks.

8§47.2911. Orientation of Attendants.

847.2912. Service Plan Changes.

8§47.2913. Prior Approval Renewal for Community Attendant Ser-
vices.

8§47.2914. Suspension of Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400458

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER C. CLAIMSPAYMENT
40 TAC 8§847.3906 - 47.3908

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Servicesor inthe Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services

Commission with the authority to administer federal medical as-
sistance funds.

The repeals affect the Human Resources Code, §§22.0001-
22.040 and §832.001-32.067.

847.3906. Claims Payment Reviews and Audits.

§47.3907. Missing Records.

§47.3908. Retroactive Payment Procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400459

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER D. PROVIDER CONTRACTS
40 TAC 8847.4902 - 47.4905

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Servicesor in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The repeals affect the Human Resources Code, §§822.0001-
22.040 and §832.001-32.067.

§47.4902. Primary Home Care Provider Qualifications.

847.4903. Provisional Contracts.

847.4904. Current Contractors.

§47.4905. Option To Contract for Family Care Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,

2004.

TRD-200400460

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER E. SUPPORT DOCUMENTS
40 TAC §47.5902
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(Editor’'s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §822.0001-
22.040 and §832.001-32.067.
§47.5902. Reimbursement Methodology for Primary Home Care.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,

2004.

TRD-200400461

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
SUBCHAPTER F.  SANCTIONS

40 TAC 8§47.6902

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §8531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §8§22.0001-
22.040 and §832.001-32.067.

847.6902. Sanctions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400462

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: March 7, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
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(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 30. DISEASE MANAGEMENT
1 TAC §354.1391

The Texas Health and Human Services Commission (HHSC)
proposed new 8354.1391, concerning In-home Total Parenteral
Hyperalimentation Services, in the September 12, 2003, issue of
the Texas Register (28 TexReg 7906). At this time, the Septem-
ber 12, 2003 version of §354.1391 has not been adopted. The
HHSC inadvertently proposed new §354.1391, concerning Con-
ditions for Participation, in the January 30, 2004, issue of the
Texas Register (29 TexReg 739). Although the rule numbers are
identical, the subject matter is different. The HHSC has with-
drawn from consideration the proposed new §354.1391 which
appeared in the January 30, 2004, issue of the Texas Register.
The HHSC would also like to repropose the January 30, 2004,
rule, concerning Conditions for Participation, as new §354.1415.
This section falls under Chapter 354, Medicaid Health Services,
Subchapter A, Purchased Health Services, Division 32, Disease
Management.

Filed with the Office of the Secretary of State on January 27,

2004.

TRD-200400516

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Effective date: January 27, 2004

For further information, please call: (512) 424-6576

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 6. TEXASMOTOR VEHICLE
BOARD

CHAPTER 103. GENERAL RULES

16 TAC 8§103.2

The Texas Motor Vehicle Board of the Texas Department of
Transportation withdraws from consideration proposed new
§103.2, concerning Service-Only Facility, which appeared in the
November 14, 2003, issue of the Texas Register (28 TexReg
10010). Section 103.2 is withdrawn and simultaneously repub-
lished with changes in response to public comment regarding
the original version of §103.2.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400441

Brett Bray

Director

Texas Motor Vehicle Board

Effective date: January 22, 2004

For further information, please call: (512) 416-4899

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS

28 TAC §21.2820, §21.2826

The Texas Department of Insurance has withdrawn new
§21.2820 and 821.2826 adopted on an emergency basis in the
August 29, 2003, issue of the Texas Register (28 TexReg 7030).

Filed with the Office of the Secretary of State on January 20,
2004.

TRD-200400394

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: February 1, 2004

For further information, please call: (512) 463-6327

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 75. AUTOMOBILE CLUB
SUBCHAPTER B. REGISTRATION OF
AGENTS

1 TAC §75.10

The Office of the Secretary of State adopts amendments to
§75.10, concerning an exemption for individuals who sell auto-
mobile club memberships only in connection with an associated
consumer transaction without changes to the proposed text
as published in the November 28, 2003, issue of the Texas
Register (28 TexReg 10587).

The purpose of the amendments is to clarify that such individuals
may receive minor compensation for the sale of the automobile
club membership. The amendments also provide guidelines re-
garding the type of associated consumer transactions that may
qualify an individual for the exemption from registration as an au-
tomobile club agent.

No comments were received concerning the proposed amend-
ments.

The amendments are adopted under the Texas Government
Code, §2001.004(1) which provides the Secretary of State with
the authority to prescribe and adopt rules. The amendments
affect the Texas Occupations Code, §722.011.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400387

Lorna Wassdorf

Director, Business and Public Filings

Office of the Secretary of State

Effective date: February 5, 2004

Proposal publication date: November 28, 2003

For further information, please call: (512) 475-0775

¢ ¢ ¢

PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 111. EXECUTIVE ADMINISTRA-
TION DIVISION

SUBCHAPTER C. COST OF COPIES OF
PUBLIC INFORMATION

1TAC 88111.61 - 111.63, 111.65, 111.67 - 111.71

The Texas Building and Procurement Commission adopts with
changes amendments to Title 1, TAC, Chapter 111, Executive
Administration Division; Subchapter C, §8111.61 - 111.63,
111.65, and 111.67 - 111.71, concerning the cost of copies of
public information as published in the December 19, 2003, issue
of the Texas Register (28 TexReg 11181). The nonsubstantive
changes are necessary because of two errors made in the
printing of the file.

Amendments to §111.67 and §111.71 implement amendments
to Texas Government Code, Chapter 552, enacted by the pas-
sage of Senate Bill 653, effective September 1, 2003. The other
amendments recommended by the Open Records Steering
Committee (ORSC) update, restructure, revise language, and
create more efficient processes throughout the rules.

Amendments to the rules will assist the public by clarifying lan-
guage and procedures used to determine the cost of copies of
pubic records and to better reflect current practices of the Open
Records Steering Committee.

The comment period closed January 18, 2004. No comments
were received.

The amendments are adopted under the authority of the
Texas Government Code, Title 5, Chapter 552, §552.262 and
§552.269.

The adopted rules will affect the Texas Government Code, Title
5, Chapter 552 and §2308.253

§111.61. Purpose.

(@ The Texas Building and Procurement Commission (the
"Commission") must:

(1) Adopt rules for use by each governmental body in de-
termining charges under Texas Government Code, Chapter 552 (Public
Information) Subchapter F (Chargesfor Providing Public Information);

(2) Prescribe the methods for computing the charges for
copies of public information in paper, electronic, and other kinds of
media; and

(3) Establish costs for various components of charges for
public information that shall be used by each governmenta body in
providing copies of public information.

(b) Thecost of providing public information is not necessarily
synonymous with the charges made for providing public information.
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Governmental bodies must use the charges established by these rules,
unless:

(1) Other law provides for charges for specific kinds of
public information;

(2) They areagovernmental body other than astate agency,
and their charges are within a 25 percent variance above the charges
established by the Commission;

(3) They request and receive an exemption because their
actual costs are higher; or

(4) In accordance with Chapter 552 of the Texas Govern-
ment Code (also known as the Public Information Act), the govern-
mental body may grant awaiver or reduction for chargesfor providing
copies of public information pursuant to 8552.267 of the Texas Gov-
ernment Code.

(A) A governmenta body shall furnish acopy of public
information without charge or at a reduced charge if the governmental
body determines that waiver or reduction of the feeisin the publicin-
terest because furnishing the information primarily benefits the general
public; or

(B) If the cost to the governmental body of processing

the collection of a charge for acopy of public information will exceed
the amount of the charge, the governmental body may waivethe charge.

8111.62. Definitions.

Thefollowing words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Actual cost--The sum of all direct costs plus a propor-
tional share of overhead or indirect costs. Actual cost should be deter-
mined in accordance with generally accepted methodologies.

(2) Client/Server System--A combination of two or more
computers that serve a particular application through sharing process-
ing, data storage, and end-user interface presentation. PCs located in
aLAN environment containing file serversfal into this category as do
applications running in an X-window environment where the server is
a UNIX based system.

(3) Commission--The Texas Building and Procurement
Commission.

(4) Governmental Body--As defined by 8§552.003 of the
Texas Government Code.

(A) A board, commission, department, committee, in-
stitution, agency, or office that is within or is created by the executive
or legidative branch of state government and that is directed by one or
more elected or appointed members;

(B) A county commissioners court in the state;
(C) A municipa governing body in the state;

(D) A deliberative body that has rulemaking or quasi-
judicial power and that is classified asadepartment, agency, or political
subdivision of a county or municipality;

(E) A schoal district board of trustees;

(P A county board of school trustees;

(G) A county board of education;

(H) The governing board of a special district;

()  Thegoverning body of anonprofit corporation orge
nized under Chapter 67 that provides awater supply or wastewater ser-
vice, or both, and is exempt from ad val orem taxation under the Texas
Tax Code, Chapter 11, 811.30;

(J) Thepart, section, or portion of an organization, cor-
poration, commission, committee, institution, or agency that spends or
that is supported in whole or in part by public funds;

(K) A loca workforce development board created un-
der §2308.253 of the Texas Government Code;

(L) A nonprofit corporation that is eligible to receive
funds under the federal community services block grant program and
that is authorized by this state to serve a geographic area of the state;
and

(M) Does not include the judiciary.

(5) Mainframe Computer--A computer located in a con-
trolled environment and serving large applications and/or large num-
bers of users. These machines usually serve an entire organization or
some group of organizations. These machines usualy require an op-
erating staff. 1BM and UNISY S mainframes, and large Digital VAX
9000 and VAX Clusters fall into this category.

(6) Midsize Computer--A computer smaller than a Main-
frame Computer that is not necessarily located in a controlled environ-
ment. It usually servesasmaller organization or asub-unit of an organ-
ization. IBM AS/400 and Digital VAX/VMS multi-user single-proces-
sor systems fall into this category.

(7) Nonstandard copy--Under §8111.61 - 111.71 of thisti-
tle, a copy of public information that is made available to a requestor
in any format other than a standard paper copy. Microfiche, micro-
film, diskettes, magnetic tapes, CD-ROM are examples of nonstandard
copies. Paper copieslarger than 8 1/2 by 14 inches (legal size) areaso
considered nonstandard copies.

(8) PC--AnIBM compatible PC, Macintosh or Power PC
based computer system operated without a connection to a network.

(9) Standard paper copy--Under §§111.61 - 111.71 of this
title, a copy of public information that is a printed impression on one
side of a piece of paper that measures up to 8 1/2 by 14 inches. Each
side of apiece of paper on which information isrecorded is counted as
asingle copy. A piece of paper that has information recorded on both
sides is counted as two copies.

(10) Archival box--A carton box measuring approximately
12.5" width x 15.5" length x 10" height, or able to contain approxi-
mately 1.5 cubic feet in volume.

8111.63. Charges for Providing Copies of Public Information.

(& Thechargesin thissection to recover costs associated with
providing copies of public information are based on estimated average
costs to governmenta bodies across the state. When actua costs are
25% higher than those used in these rules, governmental bodies other
than agencies of the state, may request an exemptionin accordancewith
§111.64 of thistitle (relating to Requesting an Exemption).

(b) Copy charge.

(1) Standard paper copy. The charge for standard paper
copies reproduced by means of an office machine copier or acomputer
printer is $.10 per page or part of a page. Each side that has recorded
information is considered a page.

(2) Nonstandard copy. Thechargesin thissubsection areto
cover the materials onto which information is copied and do not reflect
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any additional charges, including labor, that may be associated with a
particular request. The charges for nonstandard copies are:

(A) Diskette--$1.00;

(B) Magnetic tape--actual cost;

(C) Datacartridge--actua cost;

(D) Tape cartridge--actual cost;

(E) Rewritable CD (CD-RW)--$1.00;
(F) Non-rewritable CD (CD-R)--$1.00;
(G) Digitd video disc (DVD)--$3.00;
(H) JAZ drive--actua cost;

(1) Other electronic media--actua cost;
(J) VHSvideo cassette--$2.50;

(K) Audio cassette--$1.00;

(L) Oversize paper copy (e.g.: 11 inchesby 17 inches,
greenbar, bluebar, not including maps and photographs using specialty
paper--See also §111.69 of thistitle )--$.50;

(M) Specidty paper (e.g.. Mylar, blueprint, blueline,
map, photographic--actual cost.

(c) Labor charge for programming. If a particular request re-
quiresthe services of aprogrammer in order to execute an existing pro-
gram or to create a new program so that requested information may be
accessed and copied, the governmental body may charge for the pro-
grammer’s time.

(1) Thehourly charge for a programmer is $28.50 an hour,
which includes fringe benefits. Only programming services shall be
charged at this hourly rate.

(2) Governmental bodies that do not have in-house pro-
gramming capabilities shall comply with requests in accordance with
8552.231 of the Texas Government Code.

(3) If thechargefor providing acopy of publicinformation
includes costs of labor, a governmental body shall comply with the
requirements of §552.261(b) of the Texas Government Code.

(d) Labor charge for locating, compiling, and reproducing
public information.

(1) Thecharge for labor costs incurred in processing are-
quest for public information is$15 an hour, which includes fringe ben-
efits. The labor charge includes the actual time to locate, compile, and
reproduce the requested information.

(2) A labor charge shall not be billed in connection with
complying with requeststhat arefor 50 or fewer pages of paper records,
unless the documents to be copied are located in:

(A) Two or more separate buildings that are not physi-
cally connected with each other; or

(B) A remote storage facility.

(3) Alabor charge shall not berecovered for any time spent
by an attorney, lega assistant, or any other person who reviews the
requested information:

(A) To determine whether the governmental body will
raise any exceptions to disclosure of the requested information under
the Texas Government Code, Subchapter C, Chapter 552; or

(B) Toresearch or prepare arequest for aruling by the
attorney general’ s office pursuant to §552.301 of the Texas Government
Code.

(4) When confidential information pursuant to amandatory
exception of the Act is mixed with public information in the same page,
a labor charge may be recovered for time spent to redact, blackout,
or otherwise obscure confidential information in order to release the
public information. A labor charge shall not be made for redacting
confidential information for requests of 50 or fewer pages, unless the
request also qualifiesfor alabor charge pursuant to Texas Government
Code, §552.261(a)(1) or (2).

(5) If thechargefor providing acopy of publicinformation
includes costs of labor, a governmental body shall comply with the
requirements of Texas Government Code, Chapter 552, §552.261(b).

(6) For purposes of paragraph (2)(A) of this subsection,
two buildings connected by a covered or open sidewalk, an elevated
or underground passageway, or asimilar facility, are not considered to
be separate buildings.

(e) Overhead charge.

(1) Whenever any labor charge is applicable to a request,
a governmental body may include in the charges direct and indirect
costs, in addition to the specific labor charge. This overhead charge
would cover such costs as depreciation of capital assets, rent, mainte-
nance and repair, utilities, and administrative overhead. If a govern-
mental body chooses to recover such costs, a charge shall be madein
accordance with the methodology described in paragraph (3) of this
subsection. Although an exact calculation of costswill vary, the use of
astandard charge will avoid complication in cal culating such costs and
will provide uniformity for charges made statewide.

(2) An overhead charge shall not be made for requests for
copiesof 50 or fewer pages of standard paper records unlessthe request
also qualifies for alabor charge pursuant to Texas Government Code,
8552.261(a)(1) or (2).

(3) The overhead charge shall be computed at 20% of the
charge made to cover any labor costs associated with a particular re-
quest. Example: if one hour of labor is used for a particular request,
theformulawould beasfollows: Labor chargefor locating, compiling,
and reproducing, $15.00 x .20 = $3.00; or Programming labor charge,
$28.50 x .20 = $5.70. If arequest requires one hour of labor charge for
locating, compiling, and reproducing information ($15.00 per hour);
and one hour of programming labor charge ($28.50 per hour), the com-
bined overhead would be: $15.00 + $28.50 = $43.50 x .20 = $8.70.

(f) Microfiche and microfilm charge.

(1) If agovernmental body aready hasinformation that ex-
istson microfiche or microfilm and has copies availablefor sale or dis-
tribution, the charge for acopy must not exceed the cost of itsreproduc-
tion. If no copiesof therequested microficheor microfilm areavailable
and the information on the microfiche or microfilm can be released in
its entirety, the governmental body should make a copy of the micro-
ficheor microfilm. The chargefor acopy shall not exceed the cost of its
reproduction. The Texas State Library and Archives Commission has
the capacity to reproduce microfiche and microfilm for governmental
bodies. Governmenta bodies that do not have in-house capability to
reproduce microfiche or microfilm are encouraged to contact the Texas
State Library before having the reproduction made commercially.

(2) If only a master copy of information in microform is
maintained, the charge is $.10 per page for standard size paper copies,
plus any applicablelabor and overhead charge for more than 50 copies.

(9) Remote document retrieval charge.

ADOPTED RULES February 6, 2004 29 TexReg 1191



(1) Duetolimited on-sitecapacity of storage of documents,
itisfrequently necessary to storeinformationthatisnotin current usein
remote storagelocations. Every effort should be made by governmental
bodiesto storecurrent records on-site. State agencies areencouraged to
store inactive or non-current records with the Texas State Library and
Archives Commission. To the extent that the retrieval of documents
resultsin acharge to comply with areguest, it is permissible to recover
costs of such services for requests that qualify for labor charges under
current law.

(2) If agovernmental body has a contract with a commer-
cia records storage company, whereby the private company charges
a fee to locate, retrieve, deliver, and return to storage the needed
record(s), no additional labor charge shall be factored in for time spent
locating documents at the storage location by the private company’s
personnel. If after delivery to the governmental body, the boxes must
still be searched for records that are responsive to the request, a labor
chargeis alowed according to subsection (d)(1) of this section.

(h) Computer resource charge.

(1) Thecomputer resourcechargeisadtilization chargefor
computers based on the amortized cost of acquisition, lease, operation,
and maintenance of computer resources, which might include, but is
not limited to, some or al of the following: central processing units
(CPUs), servers, disk drives, local areanetworks (LANS), printers, tape
drives, other peripheral devices, communications devices, software,
and system utilities.

(2) These computer resource charges are not intended to
substitute for cost recovery methodologies or charges made for pur-
poses other than responding to public information requests.

(3) The chargesin this subsection are averages based on a
survey of governmental bodies with a broad range of computer capa-
bilities. Each governmental body using this cost recovery charge shall
determine which category(ies) of computer system(s) used to fulfill the
public information request most closely fitsits existing system(s), and
set its charge accordingly. Type of System--Rate: Mainframe--$10 per
CPU minute; Midsize--$1.50 per CPU minute; Client/Server--$2.20
per clock hour; PC or LAN--$1.00 per clock hour.

(4) The charge made to recover the computer utilization
cost is the actual time the computer takes to execute a particular pro-
gram times the applicable rate. The CPU charge is not meant to apply
to programming or printing time; rather, it is solely to recover costs as-
sociated with the actual time required by the computer to execute apro-
gram. Thistime, called CPU time, can be read directly from the CPU
clock, and most frequently will be amatter of seconds. If programming
isrequired to comply with a particular request, the appropriate charge
that may be recovered for programming time is set forth in subsection
(d) of this section. No charge should be made for computer print-out
time. Example: If a mainframe computer is used, and the processing
time is 20 seconds, the charges would be as follows: $10/ 3 = $3.33;
or $10/ 60 x 20 = $3.33.

(5) A governmental body that does not have in-house com-
puter capabilities shall comply with requests in accordance with the
8552.231 of the Texas Government Code.

(i) Miscellaneous supplies. The actual cost of miscellaneous
supplies, such as labels, boxes, and other supplies used to produce the
requested information, may be added to the total charge for public in-
formation.

() Postal and shipping charges. Governmental bodies may add
any related postal or shipping expenseswhich are necessary to transmit
the reproduced information to the requesting party.

(k) Saestax. Pursuant to Office of the Comptroller of Public
Accounts' rulessalestax shall not be added on chargesfor publicinfor-
mation (34 TAC, Part 1, Chapter 3, Subchapter O, §3.341 and §3.342).

(I) The commission shall reevaluate and update these charges
as necessary.

8111.65. Accessto Information Where Copies Are Not Requested.

(8 Accesstoinformation in standard paper form. A govern-
mental body shall not charge for making available for inspection infor-
mation maintained in standard paper form. Charges are permitted only
where the governmental body is asked to provide, for inspection, in-
formation that contains mandatory confidential information and public
information. When suchisthe case, the governmental body may charge
to make acopy of the page from which information must be edited. No
other charges are allowed except as follows:

(1) Thegovernmental body has 16 or more employees and
the information requested takes more than five hours to prepare the
public information for inspection; and

(A) Isolder than five years; or

(B) Completely fills, or when assembled will com-
pletely fill, six or more archival boxes.

(2) The governmental body has 15 or fewer full-time em-
ployees and the information requested takes more than two hours to
prepare the public information for inspection; and

(A) Isolder than three years; or

(B) Completely fills, or when assembled will com-
pletely fill, three or more archival boxes.

(3) A governmental body may charge pursuant to para-
graphs (1)(A) and (2)(A) of this subsection only for the production of
those documents that qualify under those paragraphs.

(b) Accessto information in other than standard form. In re-
sponse to requests for access, for purposes of inspection only, to infor-
mation that is maintained in other than standard form, a governmental
body may not charge the requesting party the cost of preparing and
making available such information, unless complying with the request
will require programming or manipulation of data.

8111.67. Estimates and Waivers of Public Information Charges.

(@ A governmenta body is required to provide a requestor
with anitemized statement of estimated chargesif chargesfor copies of
public information will exceed $40, or if a charge in accordance with
§111.65 of thistitle (relating to Access to Information Where Copies
Are Not Requested) will exceed $40 for making public information
available for inspection. A governmental body that failsto provide the
required statement may not collect more than $40. The itemized state-
ment must be provided free of charge and must contain the following
information:

(1) The itemized estimated charges, including any allow-
able charges for labor, overhead, copies, €tc.;

(2) Whether a less costly or no-cost way of viewing the
information is available;

(3) A statement that the requestor must respond in writing
by mail, in person, by facsimileif the governmental body is capable of
receiving such transmissions, or by electronic mail, if the governmental
body has an electronic mail address;

(4) A statement that the request will be considered to have
been automatically withdrawn by the requestor if a written response
from therequestor isnot received within ten businessdays after the date
the statement was sent, in which the requestor states that the requestor:
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(A) Will accept the estimated charges;

(B) Ismodifying the request in responseto theitemized
statement; or

(C) Has sent to the Texas Building and Procurement
Commission a complaint alleging that the reguestor has been over-
charged for being provided with a copy of the public information.

(b) If after starting the work, but before making the copies
available, the governmental body determines that the initial estimated
statement will be exceeded by 20% or more, an updated statement must
be sent. If the requestor does not respond to the updated statement, the
request is considered to have been withdrawn by the requestor.

(c) If the actual charges exceed $40, the charges may not ex-
ceed:

(1) Theamount estimated on the updated statement; or

(2) Anamount that exceeds by more than 20% the amount
intheinitial statement, if an updated statement was not sent.

(d) A governmental body that provides a requestor with the
statement mentioned in subsection (&) of this section, may require a
deposit or bond as follows:

(1) The governmental body has 16 or more full-time em-
ployees and the estimated charges are $100 or more; or

(2) The governmental body has 15 or fewer full-time em-
ployees and the estimated charges are $50 or more.

(e) If arequest for the inspection of paper records will qualify
for a deposit or a bond as detailed in subsection (d) of this section, a
governmental body may request:

(1) A bond for the entire estimated amount; or

(2) A deposit not to exceed 50 percent of the entire esti-
mated amount.

(f) A governmental body may require payment of overdue and
unpaid balances before preparing a copy in response to a new request
if:

(1) Thegovernmental body provided, and the requestor ac-
cepted, the required itemized statements for previous requests that re-
main unpaid if itemized statements were required by law; and

(2) The aggregated unpaid amount exceed $100.

(g) A governmental body may not seek payment of said unpaid
amounts through any other means.

(h) A governmental body that cannot produce the publicinfor-
meation for inspection and/or duplication within 10 business days after
the date the written response from the requestor has been received, shall
certify to that fact in writing, and set a date and hour within a reason-
able time when the information will be available.

8111.68. Processing Complaints of Overcharges.

(& Pursuant to 8552.269(a) of the Texas Government Code,
a requestor who believes he/she has been overcharged for a copy of
public information may complain to the Commission.

(b) The complaint must be in writing, and must:

(1) Set forth the reason(s) the person believes the charges
are excessive;

(2) Provide a copy of the original request and a copy of
any correspondence from the governmental body stating the proposed
charges; and

(3) Be received by the Texas Building and Procurement
Commission within 10 working days after the person knows of the oc-
currence of the alleged overcharge.

(c) The Texas Building and Procurement Commission shall
address written questions to the governmental body, regarding the
methodology and figures used in the calculation of the charges which
are the subject of the complaint.

(d) The governmenta body shall respond in writing to the
questions within 10 business days from receipt of the questions.

(e) TheTexasBuildingand Procurement Commission may use
tests, consultations with records managers and technical personnel at
TBPC and other agencies, and any other reasonabl e resources to deter-
mine appropriate charges.

(f) If the Texas Building and Procurement Commission deter-
mines that the governmental body overcharged for requested publicin-
formation, the governmental body shall adjust itschargesin accordance
with the determination, and shall refund the difference between what
was charged and what was determined to be appropriate charges.

(g) The Texas Building and Procurement Commission shall
send a copy of the determination to the complainant and to the gov-
ernmental body.

(h) Pursuant to 8552.269(b) of the Texas Government Code, a
requestor who overpays becauseagovernmental body refusesor failsto
follow the charges established by the Commission, isentitled to recover
three times the amount of the overcharge if the governmental body did
not act in good faith in computing the charges.

(i) TheTexasBuilding and Procurement Commission does not
have the authority to determine whether or not a governmental body
acted in good faith in computing charges.

8111.69. Examples of Chargesfor Copies of Public Information.

The following tables present a few examples of the calculations of
charges for information:

(1) TABLE 1 (Fewer than 50 pages of paper records): $.10
per copy x number of copies (standard-size paper copies); + Labor
charge (if applicable); + Overhead charge (if applicable); + Document
retrieval charge (if applicable); + Postage and shipping (if applicable)
= $ TOTAL CHARGE.

(2) TABLE 2 (Morethan 50 pages of paper recordsor non-
standard copies): $.10 per copy x number of copies (standard-size pa-
per copies), or cost of nonstandard copy (e.g., diskette, oversized paper,
etc.); + Labor charge (if applicable); + Overhead charge (if applicable);
+ Document retrieval charge (if applicable); + Actual cost of miscella
neous supplies (if applicable); + Postage and shipping (if applicable) =
$ TOTAL CHARGE.

(3) TABLE 3 (Information that Requires Programming
or Manipulation of Data): Cost of copy (standard or nonstandard,
whichever applies); + Labor charge; + Overhead charge; + Computer
resource charge; + Programming time (if applicable); + Document
retrieval charge (if applicable); + Actual cost of miscellaneous supplies
(if applicable); + Postage and shipping (if applicable) = $ TOTAL
CHARGE.

(4) TABLE 4 (Maps): Cost of paper (Cost of Roll/Avg. #
of Maps); + Cost of Toner (Black or Color, # of Maps per Toner Car-
tridge); + Labor charge (if applicable); + Overhead charge (if appli-
cable) + Plotter/Computer resource Charge; + Actua cost of miscella-
neous supplies (if applicable); + Postage and shipping (if applicable) =
$ TOTAL CHARGE.
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(5) TABLE 5 (Photographs): Cost of Paper (Cost of Sheet
of Photographic Paper/Avg. # of Photographs per Sheet); + Develop-
ing/Fixing Chemicals (if applicable); + Labor charge (if applicable); +
Overhead charge (if applicable); + Postage and shipping (if applicable)
= $ TOTAL CHARGE.

§111.70. The Texas Building and Procurement Commission Charge
Schedule.

The following is a summary of the charges for copies of public infor-
mation that have been adopted by the Commission.

(1) Standard paper copy--$.10 per page.
(2) Nonstandard-size copy:
(A) Diskette: $1.00;
(B) Magnetic tape: actual cost;
©
(D)
B
(F)

Data cartridge: actual cost;

Tape cartridge: actual cost;
Rewritable CD (CD-RW)--$1.00;
Non-rewritable CD (CD-R)--$1.00;
(G) Digital video disc (DVD)--$3.00;
(H) JAZ drive--actua cost;

(I) Other electronic media-—-actua cost;
(J) VHSvideo cassette--$2.50;

(K) Audio cassette--$1.00;

(L) Oversize paper copy (e.g.: 11 inches by 17 inches,
greenbar, bluebar, not including maps and photographs using speciaty

paper)--$.50;

(M) Specialty paper (e.g.: Mylar, blueprint, blueline,
map, photographic)--actual cost.

(3) Labor charge:
(A) For programming--$28.50 per hour;

(B) For locating, compiling, and reproducing--$15 per
hour.

(4) Overhead charge--20% of labor charge.
(5) Microfiche or microfilm charge:
(A) Paper copy--$.10 per page;
(B) Ficheor film copy--Actual cost.
(6) Remote document retrieval charge--Actual cost.
(7) Computer resource charge:
(A)
(B)

Mainframe--$10 per CPU minute;
Midsize--$1.50 per CPU minute;
(C) Client/Server system--$2.20 per clock hour;
(D) PCor LAN--$1.00 per clock hour.
(8) Miscellaneous supplies--Actua cost.
(9) Postage and shipping charge--Actual cost.

(10) Photographs--Actual cost as calculated in accordance
with §111.69(5) of thistitle.

(11) Maps--Actua cost as caculated in accordance with
§111.69(4) of thistitle.

(12) Other costs-Actua cost.

(13) Outsourced/Contracted Services--Actual cost for the
copy. May not include development costs.

(14) No SalesTax--No Sales Tax shall be applied to copies
of public information.

§111.71. Informing the Public of Basic Rights and Responsibilities
under the Public Information Act.

(@ Pursuant to Texas Government Code, Chapter 552, Sub-
chapter D, §552.205, an officer for public information shall promi-
nently display asign in the form prescribed by the Texas Building and
Procurement Commission.

(b) Thesign shall contain basic information about the rights of
requestors and responsibilities of governmental bodies that are subject
to Chapter 552, as well as the procedures for inspecting or obtaining a
copy of public information under said chapter.

() Thesign shall havetheminimum following characteristics:
(1) Be printed on plain paper.

(2) Benolessthan 8 1/2 inches by 14 inchesin total size,
exclusive of framing.

(3) Thesign may be laminated to prevent alterations.
(d) Thesign will contain the following wording:

(1) The Public Information Act. Texas Government Code,
Chapter 552, gives you the right to access government records; and an
officer for public information and the officer’s agent may not ask why
you want them. All government information is presumed to be avail-
able to the public. Certain exceptions may apply to the disclosure of
theinformation. Governmental bodies shall promptly rel ease requested
information that is not confidentia by law, either constitutional, statu-
tory, or by judicia decision, or information for which an exception to
disclosure has not been sought.

(2) Rightsof Requestors. You have the right to:

(A) Prompt access to information that is not confiden-
tia or otherwise protected;

(B) Receive treatment equal to al other requestors, in-
cluding accommodation in accordance with the Americans with Dis-
abilities Act (ADA) requirements;

(C) Receivecertainkindsof information without excep-
tions, like the voting record of public officials, and other information;

(D) Receive a written itemized statement of estimated
charges, when charges will exceed $40, in advance of work being
started and opportunity to modify the request in response to the
itemized statement;

(E) Choose whether to inspect the requested informa-
tion (most often at no charge), receive copies of the information, or
both;

(F) A waiver or reduction of charges if the governmen-
tal body determines that access to the information primarily benefits
the genera public;

(G) Receiveacopy of thecommunication from the gov-
ernmental body asking the Office of the Attorney General for aruling
on whether the information can be withheld under one of the accepted
exceptions, or if the communication discloses the requested informa:
tion, a redacted copy;
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(H) Lodge a written complaint about overcharges for
public information with the Texas Building and Procurement Commis-
sion. Complaints of other possible violations may be filed with the
county or district attorney of the county where the governmental body,
other than a state agency, is located. If the complaint is against the
county or district attorney, the complaint must be filed with the Office
of the Attorney Generdl.

(3) Responsihilities of Governmental Bodies. All govern-
mental bodies responding to information requests have the responsibil-
ity to

(A) Establish reasonable procedures for inspecting or
copying public information and inform requestors of these procedures;

(B) Treat all requestors uniformly and shall give to the
requestor all reasonable comfort and facility, including accommodation
in accordance with ADA requirements;

(C) Beinformed about open records laws and educate
employees on the requirements of those laws;

(D) Inform requestors of estimated charges greater than
$40 and any changes in the estimates above 20 percent of the origi-
nal estimate, and confirm that the requestor accepts the charges, has
amended the request, or has sent a complaint of overcharges to the
Texas Building and Procurement Commission, in writing before final-
izing the request;

(E) Inform requestor if the information cannot be pro-
vided promptly and set adate and time to provideit within areasonable
time;

(F) Request a ruling from the Office of the Attorney
Genera regarding any information the governmental body wishes to
withhold, and send a copy of the request for ruling, or aredacted copy,
to the requestor;

(G) Segregate public information from information that
may be withheld and provide that public information promptly;

(H) Make a good faith attempt to inform third parties
when their proprietary information is being requested from the govern-
mental body;

() Respond in writing to al written communications
from the Texas Building and Procurement Commission regarding
charges for the information. Respond to the Office of the Attorney
General regarding complaints about violations of the Act.

(4) Procedures to Obtain Information.

(A) Submit arequest by mail, fax, email or in person,
according to a governmental body’ s reasonable procedures.

(B) Include enough description and detail about the in-

formation requested to enable the governmental body to accurately
identify and |ocate the information requested.

(C) Cooperate with the governmental body’s reason-
able effortsto clarify the type or amount of information requested.

(5) Information to be released.

(A) Youmay review it promptly, and if it cannot be pro-
duced within 10 working days the public information office will notify
you inwriting of the reasonable date and timewhen it will be available;

(B) Keepall appointmentstoinspect recordsand to pick
up copies. Failure to keep appointments may result in losing the op-
portunity to inspect the information at the time requested;

(C) Cost of Records.

(i) You must respond to any written estimate of
charges within 10 business days of the date the governmental body
sent it or the request is considered to be automatically withdrawn;

(i) If estimated costs exceed $100.00 (or $50.00 if
agovernmental body has fewer than 16 full time employees) the gov-
ernmental body may require a bond, prepayment or deposit;

(ili) You may ask the governmental body to deter-
mine whether providing the information primarily benefits the general
public, resulting in awaiver or reduction of charges;

(iv) Make timely payment for al mutually agreed
charges. A governmenta body can demand payment of overdue bal-
ances exceeding $100.00, or obtain a security deposit, before process-
ing additional requests from you.

(6) Information that may be withheld due to an exception.

(A) By the 10th businessday after agovernmental body
receives your written request, a governmental body must:

(i) Request an Attorney General Opinion and state
which exceptions apply;

(if) Notify the requestor of the referra to the Attor-
ney General; and

(iii) Notify third partiesif the request involves their
proprietary information;

(B) Failureto regquest an Attorney General opinion and
to notify the requestor within 10 business dayswill result in a presump-
tion that the information is open unless there is a compelling reason to
withhold it.

(C) Requestors may send a letter to the Attorney Gen-
eral arguing for release, and may review arguments made by the gov-
ernmental body. If the arguments disclose the requested information,
the requestor may obtain a redacted copy.

(D) The Attorney Generd must render a decision no
later than the 45th working day after the attorney general received the
request for adecision. The attorney general may request an additional
10 working days extension.

(E) Governmental bodies may not ask the Attorney
General to "reconsider” an opinion.

(7) Additional Information on Sign.

(A) The sign must contain contact information of the
governmental body’s officer for public information, or the officer's
agent, aswell asthe mailing address, phone and fax numbers, and email
address, if any, where requestors may send arequest for information to
the officer or the officer’ s agent. The sign must also contain the physi-
cal address at which requestors may reguest information in person.

(B) The sign must contain information of the local
county attorney or district attorney where requestors may submit a
complaint of alleged violations of the Act, as well as the contact
information for the Office of the Attorney General and the Texas
Building and Procurement Commission.

(C) The sign must also contain contact information of
the person or persons with whom a requestor may make specia ar-
rangements for accommodation pursuant to the American with Dis-
abilities Act.

(e) A governmenta body may comply with Texas Government
Code, 8552.205 and this rule by posting the sign provided by the Texas
Building and Procurement Commission.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400446

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Effective date: February 11, 2004

Proposal publication date: December 19, 2003

For further information, please call: (512) 463-4257

¢ ¢ ¢

CHAPTER 114. PAYMENT FOR GOODS AND
SERVICES

1 TAC 88114.1, 114.5, 114.7, 114.9, 114.10

The Texas Building and Procurement Commission adopts
amendments to §8114.1, 114.5, 114.7, 114.9 and 114.10 with-
out changes in the proposed text as published in the December
5, 2003, edition of the Texas Register (28 TexReg 10848),
concerning payment for goods and services.

The adopted amendments eliminate outdated or unnecessary
language and clarify current agency procedure.

The rules as amended: replace references to the General
Services Commission with the Texas Building and Procurement
Commission; delete references to another agency and to
statutes in effect through September 1, 1999; and correctly
reflect an email address at Secretary of State’s website.

The public comment period ended January 4, 2004. There were
no public comments.

The rules are adopted under the authority of the Texas Govern-
ment Codes, §§2152.001 and 2152.003

The following codes are affected by these rules: 88§2107.002,
2155.003, 2155.381, 2251.002, 2251.003, 2251.021, 2251.025

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’'s
legal authority.

Filed with the Office of the Secretary of State on January 22,
2004.

TRD-200400439

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Effective date: February 11, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 463-4257

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 20. ADMINISTRATION
SUBCHAPTER A. CONTRACTS AND
PURCHASES

DIVISION 2. RESOLUTION OF CONTRACT
CLAIMS

16 TAC §820.21, 20.23, 20.25, 20.27, 20.29, 20.31, 20.33,
20.35, 20.37, 20.39, 20.41, 20.43, 20.45, 20.47, 20.49, 20.51,
20.53, 20.55, 20.57, 20.59, 20.61, 20.63, 20.65, 20.67, 20.69,
20.71, 20.73, 20.75

The Railroad Commission of Texas adopts new §820.21, 20.23,
20.25, 20.27, 20.29, 20.31, 20.33, 20.35, 20.37, 20.39, 20.41,
20.43, 20.45, 20.47, 20.49, 20.51, 20.53, 20.55, 20.57, 20.59,
20.61, 20.63, 20.65, 20.67, 20.69, 20.71, 20.73, and 20.75, relat-
ing to the resolution of contract claims, in Chapter 20, Subchap-
ter A, new Division 2, without changes to the proposed versions
published in the November 28, 2003, issue of the Texas Regis-
ter (28 TexReg 10606). Subchapter A, Contracts and Purchases,
will be reorganized so that existing rules, §8§20.1, 20.5, and 20.10
(relating to Procedures for Filing and Resolving Protests of a
Contract Solicitation or Award, Historically Underutilized Busi-
nesses, and Bid Opening and Tabulation) will be in new Division
1, to be entitled Bid Protests, HUBs, and Bid Openings. New
§820.21, 20.23, 20.25, 20.27, 20.29, 20.31, 20.33, 20.35, 20.37,
20.39, 20.41, 20.43, 20.45, 20.47, 20.49, 20.51, 20.53, 20.55,
20.57, 20.59, 20.61, 20.63, 20.65, 20.67, 20.69, 20.71, 20.73,
and 20.75 will be in new Division 2, to be entitled Resolution of
Contract Claims.

The Commission adopts the new sections as required by Texas
Government Code, §2260.052(c), as added by Acts 1999, 76th
Legislature, Chapter 1352, §9, effective August 30, 1999. The
new sections are based on the model rules promulgated by the
Office of the Attorney General pursuant to Texas Government
Code, §2260.052(c), with minimal changes, including adaptation
to the Commission’s administrative structure, the elimination of
subchapters, and the elimination of dates which are already past
with regard to the applicability of pending contracts.

New §20.21, relating to Informal Procedures Encouraged, pro-
vides that the parties to a contract are encouraged to resolve any
disagreement concerning the contract in the ordinary course of
contract administration using informal procedures.

New 8§20.23, relating to Applicability, provides that new Division
2, Subchapter A, does not apply to an action of the Commission
for which a contractor is entitled to a specific remedy pursuant
to state or federal constitution or statute, and provides that new
Division 2 does not apply to contracts: (1) between the Commis-
sion and the federal government or its agencies, another state
or another nation; (2) between the Commission and a local gov-
ernmental body, or a political subdivision of another state; (3)
between a subcontractor and a contractor, when neither the con-
tractor or the subcontractor is the Commission; (4) within the ex-
clusive jurisdiction of state or local regulatory bodies other than
the Commission; or (5) within the exclusive jurisdiction of federal
courts or regulatory bodies.

New 820.25, relating to Definitions, defines words and terms
that are used in the new Division 2. The word "Director" means
the Executive Director of the Commission. The word "division"
means Division 2 of Title 16, Part 1, Chapter 20, Subchapter A,
of the Texas Administrative Code. The term "SOAH" means the
State Office of Administrative Hearings.
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New 820.27, relating to Prerequisites to Suit, provides that the
procedures contained in this division are exclusive and required
prerequisites to suit under Texas Civil Practice and Remedies
Code, Chapter 107, and Texas Government Code, Chapter
2260.

New 820.29, relating to Sovereign Immunity, provides that this
division does not waive the Commission’s sovereign immunity to
suit or liability.

New 820.31, relating to Notice of Claim of Breach of Contract,
provides that a contractor may not assert a claim of breach of
contract by the Commission under Texas Government Code,
Chapter 2260, unless the contractor delivers a written and
signed notice of the claim to the Director by hand, certified mail
return receipt requested, or other verifiable delivery service;
the notice states in detail: (1) the nature of the alleged breach
of contract, including the date of the event that the contractor
asserts as the basis of the claim and each contractual pro-
vision allegedly breached; (2) a description of damages that
resulted from the alleged breach, including the amount and
method used to calculate those damages; and (3) the legal
theory of recovery, i.e., breach of contract, including the causal
relationship between the alleged breach and the damages
claimed; and the contractor delivers the notice no later than
180 days after the date of the event the contractor asserts as
the basis of the claim. In addition, the contractor may submit
supporting documentation or other tangible evidence to facilitate
the Commission’s evaluation of the contractor’s claim.

New 820.33, relating to Commission Counterclaim, specifies
the Commission’s duties when asserting a counterclaim under
Texas Government Code, Chapter 2260, including notice of the
counterclaim, form and contents of the counterclaim, supporting
documentation or other tangible evidence to facilitate the
contractor’'s evaluation of the Commission’s counterclaim, and
the deadline for the delivery of the notice of counterclaim to
the contractor. New subsection (e) states that nothing in the
adopted rules precludes the Commission from initiating a lawsuit
for damages against the contractor in a court of competent
jurisdiction.

New §20.35, relating to Request for Voluntary Disclosure of Ad-
ditional Information, provides that the parties may request to re-
view and copy information in the possession or custody or sub-
ject to the control of the other party that pertains to the contract
claimed to have been breached. The rule applies to all informa-
tion in the parties’ possession regardless of the manner in which
it is recorded, including, without limitation, paper and electronic
media. New subsection (c) provides that the contractor and the
Commission may seek additional information directly from third
parties, including, without limitation, the contractor’s subcontrac-
tors; new subsection (d) provides that nothing in new §20.35 re-
quires any party to disclose the requested information or any
matter that is privileged under Texas law; and new subsection
(e) provides that material submitted pursuant to this section and
claimed to be confidential by the contractor or a third party must
be handled pursuant to the requirements of Texas Government
Code, Chapter 552.

New 8§20.37, relating to Duty to Negotiate, requires the parties
to negotiate in accordance with the timetable set forth in new
§20.39 (relating to Timetable) to attempt to resolve all claims and
counterclaims. No party is obligated to settle with the other party
as a result of the negotiation.

New §20.39, relating to Timetable, outlines the Commission’s
duties following receipt of a contractor’s notice of claim; requires
the parties to begin negotiations within a reasonable period of
time; provides that the Commission may delay negotiations until
after the 180th day after the date of the event giving rise to the
claim of breach of contract in certain cases; and provides that the
parties may conduct negotiations according to an agreed sched-
ule as long as they begin negotiations no later than the deadlines
set forth in new §20.39(b) or new §20.39(c), whichever is applica-
ble. New subsection (e) states when the parties must complete
the negotiations that are required by this division as a prerequi-
site to a contractor’s request for a contested case hearing; new
subsection (f) allows the parties to agree in writing to extend the
time for negotiations. The parties may enter into a series of writ-
ten extension agreements that comply with the requirements of
this section.

New §20.39(g) specifies how the contractor may request a con-
tested case hearing before SOAH, pursuant to new §20.49 (relat-
ing to Request for Contested Case Hearing), and new subsection
(h) provides that the parties may agree to mediate the dispute at
any time before the 270th day after the Commission receives the
contractor’s notice of claim or before the expiration of any exten-
sions agreed to by the parties pursuant to new §20.39(f).

New §20.39(i) provides that nothing in the section is intended
to prevent the parties from agreeing to commence negotiations
earlier than the deadlines established in subsections (b) and (c),
or from continuing or resuming negotiations after the contractor
requests a contested case hearing before SOAH.

New 8§20.41, relating to Conduct of Negotiation, specifies the
provisions for conducting negotiations, including the assistance
of one or more neutral third parties, the exchange of relevant
documents that support the respective claims, defenses, coun-
terclaims, or positions, and that the material submitted pursuant
to this subsection and claimed to be confidential by the contractor
must be handled pursuant to the requirements of Texas Govern-
ment Code, Chapter 552.

New 820.43, relating to Settlement Approval Procedures, re-
quires the parties to disclose their settlement approval proce-
dures prior to, or at the beginning of, negotiations. The parties
should select negotiators who are knowledgeable about the sub-
ject matter of the dispute, who are in a position to reach agree-
ment, and who can credibly recommend approval of an agree-
ment.

New 8§20.45, relating to Settlement Agreement, states the re-
quirements for a settlement agreement.

New §20.47, relating to Costs of Negotiation, provides that un-
less the parties agree otherwise, each party is responsible for
its own costs incurred in connection with a negotiation, includ-
ing, without limitation, the costs of consultant’s fees and expert’s
fees.

New 820.49, relating to Request for Contested Case Hearing,
specifies the provisions for a request for a contested case hear-
ing. If a claim for breach of contract is not resolved in accor-
dance with the rules in this division on or before the 270th day
after the Commission receives the notice of claim, and after the
expiration of any extension agreed to by the parties pursuant to
new §20.39(f) (relating to Timetable), the contractor may file a
request with the Commission for a contested case hearing be-
fore SOAH. The request must be in writing and state the legal
and factual basis for the claim, and be delivered to the Director
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within 30 days after the 270th day or the expiration of any writ-
ten extension agreed to pursuant to new §20.39(f) (relating to
Timetable). The Commission must forward the contractor’s re-
quest for a contested case hearing to SOAH within a reasonable
period of time, not to exceed 30 days, after receipt of the request.
The parties may agree to submit the case to SOAH before the
270th day after the notice of claim is received by the Commission
if they have achieved a partial resolution of the claim or if they
have reached an impasse in the negotiations and proceeding to
a contested case hearing would serve the interests of justice.

New 8§20.51, relating to Mediation Timetable, specifies a
timetable for mediation between the contractor and the Com-
mission, including after the case has been referred to SOAH.
SOAH may also refer a contested case for mediation pursuant
to its own rules and guidelines, whether or not the parties have
previously attempted mediation.

New §20.53, relating to Conduct of Mediation, prohibits a media-
tor from imposing his or her own judgment on the issues for that
of the parties, requires the mediator to be acceptable to both par-
ties, and provides that the mediation is subject to the provisions
of Texas Government Code, Chapter 2009, the Governmental
Dispute Resolution Act. The parties should select representa-
tives who are knowledgeable about the dispute, who are in a
position to reach agreement, or who can credibly recommend
approval of an agreement.

New 8§20.55, relating to Agreement to Mediate, provides that the
parties may agree to use mediation as an option to resolve a
breach of contract claim at the time they enter into the contract
and include a contractual provision to do so, and requires that
any agreement to mediate include consideration of certain fac-
tors.

New §20.57, relating to Qualifications and Immunity of the Me-
diator, lists the qualifications that the mediator must possess,
and provides that the parties must decide whether, and to what
extent, knowledge of the subject matter and experience in me-
diation would be advisable for the mediator. New subsection (c)
requires the parties to obtain from the prospective mediator a
written statement of the ethical standards that will govern the
mediation.

New §20.59, relating to Confidentiality of Mediation and Final
Settlement Agreement, provides that mediation conducted under
the new rules in this division is confidential in accordance with
Texas Government Code, §2009.054, and that the confidentiality
of a final settlement agreement to which the Commission is a
signatory that is reached as a result of the mediation is governed
by Texas Government Code, Chapter 552.

New §20.61, relating to Costs of Mediation, provides that unless
the contractor and Commission agree otherwise, each party is
responsible for its own costs incurred in connection with the me-
diation. The costs of the mediation process itself must be divided
equally between the parties. Each party is responsible for its own
attorney’s fees.

New §20.63, relating to Settlement Approval Procedures, pro-
vides that each party must disclose its settlement approval pro-
cedures to the other party prior to the mediation. The parties
should select representatives who are knowledgeable about the
subject matter of the dispute, who are in a position to reach
agreement, and who can credibly recommend approval of an
agreement.

New 820.65, relating to Initial Settlement Agreement, provides
that the representatives of the parties must sign any settlement
agreement reached during the mediation and that the agreement
must describe each party’s required procedures in connection
with final approval of the agreement.

New §20.67, relating to Final Settlement Agreement, provides
that a final settlement agreement reached during, or as a result
of mediation, that resolves an entire claim or any designated and
severable portion of a claim must be in writing and signed by
representatives of the contractor and the Commission who have
authority to bind each respective party; must identify any issue
not resolved; and specifies that a partial settlement does not
waive a party’s rights under Texas Government Code, Chapter
2260.

New 8§20.69, relating to Referral to the State Office of Adminis-
trative Hearings, provides that if mediation does not resolve all
issues raised by the claim, the contractor may request that the
claim be referred to SOAH by the Commission.

New 8§20.71, relating to Assisted Negotiation Processes, pro-
vides that parties to a contract dispute under Texas Government
Code, Chapter 2260 may agree, either contractually or when a
dispute arises, to use the assisted negotiation (alternative dis-
pute resolution) processes described in new §20.75 (relating to
Assisted Negotiation Methods) in addition to negotiation and me-
diation to resolve their dispute.

New §20.73, relating to Use of Assisted Negotiation Processes,
lists the factors that may help parties decide whether one or more
assisted negotiation processes could help resolve their dispute.

New §20.75, relating to Assisted Negotiation Methods, specifies
the assisted negotiation methods. If the parties agree to use
an assisted negotiation procedure, they shall agree in writing
to a detailed description of the process prior to engaging in the
process.

The Commission received no comments on the proposed new
rules.

The Commission adopts the new sections under Texas Govern-
ment Code, §2260.052(c), which requires the Commission to de-
velop rules to govern the negotiation and mediation of contract
claims.

Statutory authority: Texas Government Code, §2260.052(c).

Cross reference to statute:
§2260.052(c).

Issued in Austin, Texas, on January 23, 2004.

Texas Government Code,

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 29,
2004.

TRD-200400476

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Effective date: February 12, 2004

Proposal publication date: November 28, 2003

For further information, please call: (512) 475-1295
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TITLE 19. EDUCATION

PART 8. WINDHAM SCHOOL
DISTRICT

CHAPTER 300. GENERAL PROVISIONS
19 TAC §300.1

The Windham School District Board of Trustees adopts new rule
8300.1, Presentations to the Windham School District Board of
Trustees, without change to the text as proposed in the October
10, 2003, issue of the Texas Register (28 TexReg 8773). The
purpose of the amendment is to provide the opportunity for public
presentations to the Windham School District Board of Trustees
on topics that are subject to the Board’s jurisdiction but are not
posted for deliberation.

No comments were received.

The new rule is adopted under Texas Education Code, §819.001-
19.004, which establish the Windham School District, with the
governance and policymaking role of the Texas Board of Criminal
Justice, as well as Texas Government Code, Chapter 551, the
Open Meetings Act.

Cross Reference to Statutes: Texas Education Code, §§19.001
et seq., and Texas Government Code, Chapter 551.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400383

Carl Reynolds

General Counsel

Windham School District

Effective date: February 5, 2004

Proposal publication date: October 10, 2003

For further information, please call: (512) 936-2159

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

CHAPTER 361. ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC 8361.1

The Texas State Board of Plumbing Examiners adopts amend-
ments to §361.1(20), without changes to the proposed text as
published in the November 14, 2003, issue of the Texas Regis-
ter (28 TexReg 10023).

The amendments to rule §361.1(20), which defines "Direct Su-
pervision", are adopted in response to amendments made to
the Plumbing License Law (Occupations Code, Title 8, Chapter
1301) by SB 282, 78th Legislature, Regular Session. The term
"Direct Supervision" is used in §1301.002(6) of the Plumbing Li-
cense Law to state that a Plumber’s Apprentice is an individual

who works under the "direct supervision" of a licensed plumber.
§1301.002(6) also states that a Plumber’s Apprentice is an indi-
vidual who works under the "supervision" of a Master Plumber.
The word "direct" is not used in §1301.002(6), when providing the
supervision requirements of a Plumber’'s Apprentice by a Mas-
ter Plumber. The term "Direct Supervision" is defined by Board
rule 8361.1(20), as requiring a licensed plumber to be present
on-the-job to directly supervise a Plumber’'s Apprentice who is
engaged in learning and assisting in the installation of plumbing
work. The proposed amendments to Board rule §361.1(20) will
reflect amendments made to §1301.351 of the Plumbing License
Law by the 78th Legislature (SB 282, Regular Session), which
allows a Plumber’s Apprentice to install plumbing in a new one-
family or two-family dwelling located in an unincorporated area
of the state without the continuous or uninterrupted on-the-job
direct supervision of a licensed plumber. The proposed amend-
ments to Board rule §361.1(20) will also reflect amendments
made to 81301.351 of the Plumbing License Law, which require
a licensed plumber to have training and management responsi-
bility for the Plumber’s Apprentice and shall review and inspect
the Plumber’s Apprentice’s work. For the purposes of enforce-
ment of the Plumbing License Law, the proposed amendments
also will require the Responsible Master Plumber of a plumb-
ing company to provide the name and plumber’s license num-
ber of the individual who was assigned to train and manage the
Plumber’'s Apprentice and to review and inspect the Plumber’s
Apprentice’s work.

One comment from the Texas Builder's Association was re-
ceived, supporting the rule amendment.

The amendments are adopted under and affect Title 8, Chapter
1301, Occupations Code, as amended by the 78th Legislature
("Plumbing License Law" or "Law"), §1301.251 and §1301.351
and the rule it amends. Section 1301.251 requires the Board to
adopt and enforce rules necessary to administer the Plumbing
License Law. Section 1301.351 allows a Plumber’'s Apprentice
to install plumbing in a new one-family or two-family dwelling lo-
cated in an unincorporated area of the state without the continu-
ous or uninterrupted on-the-job direct supervision of a licensed
plumber.

No other statute, article or code is affected by the amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400472

Robert L. Maxwell

Executive Director

Texas State Board of Plumbing Examiners

Effective date: February 12, 2004

Proposal publication date: November 14, 2003

For further information, please call: (512) 458-2145

¢ ¢ ¢
22 TAC §361.6

The Texas State Board of Plumbing Examiners adopts amend-
ments to §361.6, which specifies certain fees charged by the
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Board, including the fees for late renewal of each license, en-
dorsement and registration issued by the Board. The amend-
ments are adopted without changes to the proposed text as pub-
lished in the November 14, 2003, issue of the Texas Register (28
TexReg 10024).

Prior to September 1, 2003, the Plumbing License Law required
all fee penalties for late renewal of a license or endorsement
to be determined based on the amount of an examination fee.
The 78th Legislature (Regular Session) amended §1301.403 of
the Plumbing License Law (Title 8, Chapter 1301, Occupations
Code), to require that the fee penalties for each late renewal of
a license, endorsement or registration be based on the amount
of the renewal fee. The amendments to §361.6 will reflect these
changes in the Plumbing License Law. The proposed amend-
ments to 8361.1 also clarify that renewal fees may be paid elec-
tronically utilizing the internet through the Texas Online website,
which may be accessed through the Board’s website.

No comments were received regarding the proposed amend-
ments.

The amendments are adopted under and affect the Plumbing
License Law (Title 8, Chapter 1301, Occupations Code),
§81301.251, 1301.253 and 1301.403. Section 1301.251
requires the Board to adopt and enforce rules necessary
to administer the Plumbing License Law. Section 1301.253
requires the Board to set fees in amounts that are reasonable
and necessary to cover the costs of administering the Plumbing
License Law. Section 1301.403 requires the Board to set late
renewal fee penalties based on the amount of the renewal fee.

No other statute, article or code is affected by these amend-
ments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400473

Robert L. Maxwell

Executive Director

Texas State Board of Plumbing Examiners
Effective date: February 12, 2004

Proposal publication date: November 14, 2003

For further information, please call: (512) 458-2145

¢ ¢ ¢

CHAPTER 365. LICENSING AND
REGISTRATION
22 TAC 8365.2

The Texas State Board of Plumbing Examiners adopts new
§365.2, which lists the type of plumbing related work that, under
certain conditions, does not require an individual to hold a
plumber license in order to perform the work, without changes
to the proposed text as published in the November 14, 2003,
issue of the Texas Register (28 TexReg 10027).

The adoption of new rule 8365.2 is necessary in order to re-
place, renumber and relocate rule §365.11 (Exemptions), which
is currently proposed to be repealed. The new rule §365.2 will

more logically follow rule §365.1 (License and Registration Cat-
egories; Scope of Work Permitted). In addition to replacing the
current §365.11, the new rule §365.2 will reflect the changes
made by the 78th Legislature (Regular Session) to Subchapter
B (Exemptions), of the Plumbing License Law (Chapter 1301,
Occupations Code). The current Board Rule 8361.1 (28), which
defines "Maintenance Man or Maintenance Engineer", remains
valid and unchanged and does not conflict with the proposed
new rule 8365.2.

No comments were received regarding the proposed new rule.

The new rule is adopted under and affect the Plumbing License
Law (Title 8, Chapter 1301, Occupations Code, as amended by
the 78th Legislature), §1301.251, Subchapter B, in its entirety.
Section 1301.251 requires the Board to adopt and enforce
rules necessary to administer the Plumbing License Law and
Subchapter B, §81301.051, 1301.052, 1301.053, §1301.054,
1301.055, 1301.056 and 1301.057 list the type of plumbing
related work that, under certain conditions, does not require an
individual to hold a plumber license in order to perform the work.

No other statute, article or code is affected by the new rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400474

Robert L. Maxwell

Executive Director

Texas State Board of Plumbing Examiners
Effective date: February 12, 2004

Proposal publication date: November 14, 2003

For further information, please call: (512) 458-2145

¢ ¢ ¢

22 TAC §365.11

The Texas State Board of Plumbing Examiners adopts the repeal
of 8365.11, which lists the type of plumbing related work that,
under certain conditions, does not require an individual to hold a
plumber license in order to perform the work, without changes,
as published in the November 14, 2003, issue of the Texas Reg-
ister (28 TexReg 10028).

The repeal of §365.11 is necessary in order to renumber and
relocate the rule to §365.2, where the rule will more logically fol-
low rule 8365.1 (License and Registration Categories; Scope of
Work Permitted). Additionally, the current 8365.11 does not re-
flect the changes made by the 78th Legislature (Regular Ses-
sion) to the Plumbing License Law (Chapter 1301, Occupations
Code). The proposal of new rule §365.2 (Exemptions) will incor-
porate each of the changes to the Plumbing License Law.

No comments were received regarding the proposed repeal.

The repeal is adopted under and affect Title 8, Chapter 1301, Oc-
cupations Code, as amended by the 78th Legislature ("Plumbing
License Law" or "Law"), §1301.251. Section 1301.251 requires
the Board to adopt and enforce rules necessary to administer
the Plumbing License Law.

No other statute, article or code is affected by this rule repeal.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400475

Robert L. Maxwell

Executive Director

Texas State Board of Plumbing Examiners
Effective date: February 12, 2004

Proposal publication date: November 14, 2003

For further information, please call: (512) 458-2145

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXASDEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER R. DIABETES
28 TAC §21.2602, §21.2604

The Commissioner of Insurance adopts amendments to
§21.2602 and §21.2604, concerning minimum standards for
benefits provided to enrollees with diabetes in health benefit
plans and coverage under health benefit plans for equipment
and supplies and self-management training associated with the
treatment of diabetes. The amendments are adopted without
changes to the proposed text as published in the July 18, 2003,
issue of the Texas Register (28 TexReg 5625), and will not be
republished.

The amendments are intended to properly implement Insurance
Code art. 21.53D, consistent with legislative intent. The amend-
ments to §21.2602 and §21.2604 are provided to clarify that all
requirements of 28 TAC Chapter 21, Subchapter R, (Diabetes)
apply to health plans provided by risk pools created under Chap-
ter 172, Local Government Code (risk pools). Subchapter R was
adopted in 1999 pursuant to Insurance Code art. 21.53D, which
directs the Commissioner of Insurance, in consultation with the
Texas Diabetes Council (TDC), to adopt by rule minimum stan-
dards for benefits provided to enrollees with diabetes. Subchap-
ter R, as originally adopted, excluded risk pools from the require-
ment that health plans that provide benefits for the treatment
of diabetes and associated conditions must provide coverage
for diabetes equipment, supplies and self-management training
programs. Excluding risk pools from providing these coverages
does not conform to the applicable statutory mandate and is in-
consistent with legislative intent. Adoption of the amendments
resolves that inconsistency.

The amendments include language changes that make clear
that risk pools are subject to the requirements of §821.2603,
21.2605, and 21.2606, so that risk pools must meet the same
requirements as all other health plans to which Subchapter R
applies.

The adoption also includes an amendment to §21.2602 to delete
unnecessary language and an amendment to §21.2604 to cor-
rect a citation.

Section 21.2602 and §21.2604: One comment was received on
the proposal. The same commenter submitted comments to an
earlier proposal of the same nature, that was published in the
January 10, 2003, issue of the Texas Register (28 TexReg 430).
The comment to the current proposal was submitted as a "sup-
plement" to the comment on the proposal published on January
10, 2003.

The commenter believes that requiring a risk pool created pur-
suant to Local Government Code Chapter 172 to provide cover-
age for diabetes equipment and supplies and for diabetes self-
management training is beyond the department’s authority. The
commenter notes that Chapter 172 risk pools are generally ex-
empt from Texas Insurance Code provisions pursuant to the lan-
guage found at Local Government Code §172.014, but acknowl-
edges that art. 21.53D contains language that essentially nulli-
fies the Chapter 172 exemption. The commenter contends that
this nullification of the Chapter 172 exemption applies to man-
dated benefits under art. 21.53D, but not to coverage for supplies
and services associated with diabetes under art. 21.53G. The
standards set forth by the commissioner pursuant to art. 21.53D,
the commenter argues, may not include requirements regarding
coverage for supplies and services associated with the treatment
of diabetes because the legislature enacted a separate statute,
art. 21.53G, that applies to those supplies and services, and
art. 21.53G does not include a nullification of the Chapter 172
exemption.

The commenter believes that the department unnecessarily at-
tempts to construe an unambiguous statute. This comment is
part of an analysis by the commenter that focuses entirely on
art. 21.53G, and argues that the rule of statutory construction
historically known as expressio unius est exclusio alterius (the
express mention of one thing, consequence or class in a statute
is tantamount to the exclusion of all others) prohibits the depart-
ment from requiring risk pools to provide coverage for supplies
and services associated with diabetes that are addressed under
art. 21.53G.

The commenter reflects a clear understanding of the depart-
ment’s stated position that in order to effect the will of the leg-
islature, the minimum standards for the treatment of diabetes
adopted pursuant to art. 21.53D must include a requirement that
health plans provide coverage for diabetes supplies, equipment
and training. But the commenter also argues that if this were the
case, there would have been no need for the legislature to en-
act art. 21.53G, and it cannot be presumed that the legislature
engaged in a useless or meaningless act.

The commenter also disagrees with the department’s position,
stated in the July 18 proposal, that art. 21.53D is the control-
ling authority and determines the outcome because the legisla-
ture took final action on art. 21.53D after it took final action on
art. 21.53G. The commenter’s position is that both articles were
adopted in the same legislative session, with the same effective
date, and there is no conflict between the two articles.

The commenter requests that the rule be revised to clarify that
Chapter 172 risk pools are subject only to the requirements of
art. 21.53D and not to art. 21.53G.

Agency Response: The department respectfully disagrees, and
declines to make the requested changes to the proposed rule.

Art. 21.53D does notincorporate art. 2153G by reference. Each
article is independent with regard to the health plans to which
it applies and with regard to the mandates it imposes for cov-
erage of diabetes care. Art. 21.53G is cited along with art.
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21.53D as authority for these amendments because art. 21.53G
provides more specific guidance about minimum requirements
for coverage for diabetes supplies, equipment and self-manage-
ment training. The commenter seems to acknowledge that the
mandates in art. 21.53D are broader in scope than those in art.
21.53G, and only seeks to have risk pools excluded from the
parts of the art. 21.53D mandates that require coverage for dia-
betes supplies, equipment and self-management training. How-
ever, nothing in art. 21.53G affects in any way the applicability
of all standards established pursuant to art. 21.53D to all of the
health plans identified in art. 21.53D, §2. The commenter’s re-
liance upon the cited rule of statutory construction would only be
helpful if the applicability of art. 21.53G alone was being con-
sidered. But the real issue identified by the commenter is the
need to correctly reconcile two statutes that are in conflict with
regard to the applicability to risk pools of certain minimum stan-
dards for diabetes care coverage. Whereas art. 21.53G does
not expressly include risk pools in its scope, art. 21.53D does.
Thus, expressio unius est exclusio alterius does not control the
question of the applicability of art. 21.53D to risk pools.

The department also disagrees with the commenter’s argument
that if minimum standards established pursuant to art. 21.53D
could require risk pools to provide coverage for diabetes
equipment, supplies and self-management training, there would
have been no need for the legislature to enact art. 21.53G. Art.
21.53G addresses standards for coverage for diabetes equip-
ment, supplies and self-management training by many different
kinds of health plans other than risk pools, including reciprocal
exchanges operating pursuant to Chapter 942 of the Insurance
Code. Art. 21.53D does not include reciprocal exchanges in
its scope. Art. 21.53G is the only statute that mandates cov-
erage for diabetes supplies, equipment and self-management
training by reciprocal exchanges and it is therefore not rendered
meaningless or useless by the department’s interpretation of
art. 21.53D.

The department considers the fact that the legislature took final
action on art. 21.53D after it took final action on art. 21.53G
to be a very salient point. Government Code §311.025(a) stipu-
lates that if statutes enacted in the same legislative session are
irreconcilable, the statute latest in date of enactment prevails.
As noted in the proposal, art. 21.53D was enacted after art.
21.53G.

The legislature also made a specific statement about the applica-
bility of art. 21.53D to risk pools, while it made no specific state-
ment on the inclusion of risk pools in the scope of art. 21.53G.
Art. 21.53G did not address the issue of its applicability to risk
pools at all. Art. 21.53G and its legislative history are actually
silent on the question of the applicability of art. 21.53G to risk
pools. It is only because of the language in Local Government
Code 8172.014 that the necessary interpretation of this silence
is that art. 21.53G presumptively, when read in isolation, does
not apply to risk pools.

Perhaps most important to note is that the legislature made its
intent clear by including in its record an express statement re-
garding the applicability of art. 21.53D to risk pools. During the
House floor debate on second reading of SB 162 (the bill en-
acting art. 21.53D) on May 23, 1997, Representative Madden
offered Floor Amendment #2, which read as follows:

Amend SB 162 as follows:

On page 3, following line 25, add a new subsection "(3)" that
incorporates this language, "Notwithstanding Section 172.014,
Local Government Code, or any other law, this article applies
to health and accident coverage provided by a risk pool created
under Chapter 172, Local Government Code.", and renumber
the lines of the subsequent text accordingly.

Representative Madden stated the amendment was the same
one "offered last night" to allow coverage under the Local Gov-
ernment Code, Chapter 172. The House Journal for May 22,
1997 shows that CSSB 54 was debated by the House on that
date. On p. 3329 of the 1997 House Journal is a Floor Amend-
ment for CSSB 54 that is identical in wording to Floor Amend-
ment #2 for SB 162. No other bill was discussed in the House on
May 22, 1997 that had the same or similar wording. When Rep-
resentative Gray laid out CSSB 54, she indicated that there was
one amendment, to be offered by Representative Madden, that
would make sure women working for cities and counties would
also receive the benefits of CSSB 54. (CSSB 54 allowed women
to go directly to their OB/GYN without first seeing their primary
care physician.)

Thus, the legislature did see fit to enact legislation that is in-
tended to require risk pools to provide coverage for diabetes
supplies, equipment and self-management training. Rather than
suggesting an intent to include risk pools in the scope of art.
21.53D for only limited purposes, the history gives the clear mes-
sage that persons covered by risk pools (persons working for
cities and counties) are to receive the same benefits as every-
one else covered by art. 21.53D.

Art. 21.53D was enacted more recently than art. 21.53G, and
addressed its applicability to risk pools more specifically than did
art. 21.53G. These facts, combined with the legislative history
cited above, compel the department to conclude that risk pools
should be treated the same as all other benefit plans that are
subject to these rules. This includes the requirement that the
benefit plans provide coverage for diabetes equipment, supplies
and self-management training in accordance with the standards
in these rules.

Against: Texas Municipal League Intergovernmental Employee
Benefits Pool (TMLIEBP).

The amendments are adopted under the Insurance Code Arts.
21.53G, 21.53D and §36.001. Art. 21.53G provides guidance
about coverages required for diabetes supplies, equipment and
self-management training. Art. 21.53D, 83 provides that the
commissioner shall by rule adopt minimum standards for ben-
efits to enrollees with diabetes and that each health care benefit
plan shall provide benefits for the care required by the minimum
standards. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of In-
surance under the Insurance Code and other laws of this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 20,
2004.

TRD-200400399
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Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: February 9, 2004

Proposal publication date: July 18, 2003

For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 364. MODEL SUBDIVISION RULES

The Texas Water Development Board (the board) adopts
amendments to 31 TAC Chapter 364 concerning Model Subdivi-
sion Rules without changes to the proposed text as published in
the December 5, 2003 issue of the Texas Register (28 TexReg
10880) and will not be republished. The amendments are to
88364.2, 364.18, 364.32, 364.33, 364.34, 364.36, 364.52,
364.54, 364.55, and 364.91. The amendments are adopted for
cleanup and clarification as a result of the four-year rule review
requirement of Texas Government Code §2001.039.

The board adopts amendment to §364.2 to refer to the Texas
Commission on Environmental Quality rather than the Texas
Natural Resource Conservation Commission because it has
changed its name. The board adds new subsection §364.18(1)
to define the term "commission" to refer to the Texas Commis-
sion on Environmental Quality rather than the Texas Natural
Resource Conservation Commission since it has changed its
name. Additionally, §364.18(17), which defined "TNRCC", is
deleted. All remaining subsections in §364.18 are renumbered
accordingly. Consequently, the board amends the references to
the "TNRCC" in 88364.18(8), 364.32(a)(2), 364.33(a)(1),
364.33(b)(3), 364.34(a), 364.52(1)(A), 364.52(1)(B),
364.52(3)(A), 364.52(3)(B), 364.55(c)(2), 364.91(4), 364.91(5)
and 364.91(6) to refer to the "commission".

The board adopts amendment to Appendix 1A, which is an at-
tached graphic for §364.32(a)(1). Appendix 1A is a sample form
agreement and it contains an effective date at the end of the
agreement. The effective date identified in the form currently ref-
erences "19__". The board amends the form to reflect that the
potential date for this agreement will be in this century so that it
is amended to be "20__".

The board adopts amendment to §364.32(a)(2) to require a sub-
divider that proposes to create a public water system relying on
groundwater to comply with the requirements of 30 TAC §§230.1
through 230.11 which relates to groundwater availability certifi-
cation for platting. At the time that the board adopted current
8364.32(a)(2), Chapter 230 of 30 TAC had not been proposed
or adopted. With the adoption and implementation of Chapter
230 of 30 TAC, the commission has adopted specific criteria in
assessing groundwater availability for specified areas through-
out the state. In order to establish a consistent standard for
counties and municipalities that enforce groundwater availabil-
ity certifications, the board adopts the criteria and process that
the commission has implemented in 30 TAC Chapter 230. The
board adopts amendment to §364.32(b) to require a subdivider
that proposes to rely on individual wells for each residential lot to
comply with the requirements of 30 TAC §§230.1 through 230.11

which relates to groundwater availability certification for platting.
The board relies on the same reasons expressed in relation to
the amendment to 8364.32(b) as the justification for this amend-
ment.

The board also adopts amendment to §364.32(b) to amend the
citation of 30 TAC §290.103 to be a citation to 30 TAC §290.104,
delete the reference to 30 TAC §290.105, add a reference to 30
TAC 8290.108, and amend the reference to 30 TAC §290.110 to
be a reference to 30 TAC §290.109. The existing cited provisions
correctly identified the then existing appropriate primary drinking
water standards the board, acting in consultation with the com-
mission and the office of the attorney general, determined were
the appropriate water quality standards to be applied for a county
or municipality in approving individual wells for individual lots as
a water supply source in new residential subdivisions in the af-
fected counties. Since the adoption of these standards, the com-
mission has amended and to some degree restructured 30 TAC
Chapter 290 Subchapter F in which these drinking water stan-
dards are identified. The amendments to 8364.32(b) correct the
references so that the references are to the appropriate sections
to retain the drinking water standards that are intended by the
board, in consultation with the commission and the office of the
attorney general.

The board adopts amendment to Appendix 1B, which is an at-
tached graphic for §364.33(a)(2). Appendix 1B is a sample form
agreement and it contains an effective date at the end of the
agreement. The effective date identified in the form currently ref-
erences "19__". The board amends the form to reflect that the
potential date for this agreement will be in this century so that it
is amended to be "20__".

The board adopts amendment to §364.33(b)(3) to amend the ci-
tation of 30 TAC §285.3(b) to be a citation to 30 TAC §285.3(i).
At the time that the board adopted the existing §364.33(b)(3), 30
TAC §285.3(b) was the commission rule that prohibited certain
wastewater disposal techniques that were deemed inadequate
such as boreholes, cesspools, and seepage pits. The commis-
sion has amended its rules and the rule that now fully prohibits
these wastewater disposal techniques is correctly identified as
30 TAC 8§285.3(i). The amendment to 8364.33(b)(3) corrects
the existing reference to identify the current commission rule
that prohibits these wastewater disposal techniques. The board
adopts amendment to §364.36 to change the statute referenced
therein from Local Government Code §235.002(b)(2) to Local
Government Code §233.062(c). This amendment is necessary
due to legislative changes made in 2001 which changed the ci-
tation necessary to refer to this section.

The board adopts amendment to §364.52 to delete the phrase
"be accompanied by" and insert the phrase "include on the plat or
have attached to the plat". The Local Government Code requires
that the final engineering report required in this section actually
be included on or attached to the plat. In certain circumstances,
however, the board has learned that plats are being accepted
without the engineering report being on or attached to the plat.
This amendment will eliminate any confusion that may have lead
to these circumstances.

The board adopts amendment to §364.52(1)(A) to require that
the final engineering report for a subdivision that will be connect-
ing to an existing public water system and will rely on groundwa-
ter include a groundwater availability study that complies with the
requirements of 30 TAC §8230.1 through 230.11 which relates
to groundwater availability certification for platting. At the time
that the board adopted current §364.52(1)(A), Chapter 230 of 30
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TAC had not been proposed or adopted. With the adoption and
implementation of Chapter 230 of 30 TAC, the commission has
adopted specific criteria in assessing groundwater availability for
residential subdivisions throughout the state. In order to estab-
lish a consistent standard for counties and municipalities that en-
force groundwater availability certifications, the board adopts the
criteria and process that the commission has implemented in 30
TAC Chapter 230. The board amends §364.52(1)(B) to require
that the final engineering report for a subdivision that will be con-
necting to a new public water system and will rely on groundwa-
ter include a groundwater availability study that complies with the
requirements of 30 TAC §8230.1 through 230.11 which relates to
groundwater availability certification for platting. The board relies
on the same reasons expressed in relation to the amendment to
8364.52(1)(A) as the justification for this amendment. The board
adopts amendment to 8364.52(2) to require that the final engi-
neering report for a subdivision that will rely on individual wells
for each residential lot include a groundwater availability study
that complies with the requirements of 30 TAC §8230.1 through
230.11 which relates to groundwater availability certification for
platting. The board relies on the same reasons expressed in re-
lation to the amendment to 8364.52(1)(A) as the justification for
this amendment.

The board adopts amendment to Appendix 2A, which is an at-
tached graphic for 8364.54(a). Appendix 2A is a sample form
agreement. Paragraph 3 of the sample agreement references
"the final subdivision plat of the subdivision." In order for the form
to be effective, a blank space should have been provided to allow
the insertion of the name of the subdivision. The board amends
the form to insert a blank between "the" and "subdivision" so that
when the form is used the subdivision name can be inserted. On
page iii of this sample form, paragraph 14 of the sample agree-
ment states the county will provide timely notification to the sub-
divider of defects in construction. The sample form should reflect
that for those instances that the notice states that the defects cre-
ate immediate and substantial harm, the subdivider has five days
to cure the defect. However, as currently printed, the agreement
lacks the word "if" before the phrase "the notice of defect includes
a statement explaining why the defect creates such immediate
and substantial harm" thereby requiring all defects to be cured
within five days. The board amends this appendix to insert "if"
before the phrase "the notice of defect includes a statement ex-
plaining why the defect creates such immediate and substantial
harm" to reflect the intent of the board for this provision. In para-
graph 15 of this agreement, the text inadvertently states that the
county may "disperse" certain funds. This verb was intended to
be "disburse" and the board amends this appendix to so reflect.
Finally, this sample agreement also contains an effective date
at the end of the agreement. The effective date identified in the
form currently references "19__". The board amends the form
to reflect that the potential date for this agreement will be in this
century so that it is amended to be "20__".

The board adopts amendment to Appendix 2B, which is an at-
tached graphic for §364.54(c)(3). Appendix 2B is a sample form
irrevocable letter of credit. Appendix 2B is a sample form agree-
ment and it contains effective dates at the beginning of the agree-
ment. The effective dates identified in the form currently refer-
ences "19__". The board amends the form to reflect that the
potential dates for this agreement will be in this century so that
it is amended to be "20__". Finally, the fourth paragraph of this
letter references the "Uniform Customs and Practice for Docu-
mentary Credits, 1983 version, International Chamber of Com-
merce, Publication No. 400." This reference should be to the

1993 version, which is actually publication no. 500 of the Interna-
tional Chamber of Commerce. The board amends the appendix
to change the reference to correct the version year and the cor-
rect publication number so that the reference reads as "Uniform
Customs and Practice for Documentary Credits, 1993 version,
International Chamber of Commerce, Publication No. 500."

The board adopts amendment to 8364.91(1) to include the
phrase "and within the extraterritorial jurisdiction of the mu-
nicipality." The Local Government Code provides that the
municipalities that are required to adopt these subdivision
regulations must adopt and enforce the rules within the ex-
traterritorial jurisdiction of the municipality as well as within the
corporate boundaries of the municipality. This amendment will
make the statutory requirement clear in the rules as well.

The board adopts amendment to §364.91(4) to amend the cita-
tion of 30 TAC §290.103 to be a citation to 30 TAC §290.104,
delete the reference to 30 TAC §290.105, add a reference to 30
TAC §290.108, and amend the reference to 30 TAC §290.110 to
be areference to 30 TAC §290.109. The existing cited provisions
correctly identified the then existing appropriate primary drink-
ing water standards the board, acting in consultation with the
commission and the office of the attorney general, determined
were the appropriate water quality standards to be applied for
a municipality in approving individual wells for individual lots as
a water supply source in new residential subdivisions in the af-
fected counties. Since the adoption of these standards, the com-
mission has amended and to some degree restructured 30 TAC
Chapter 290 Subchapter F in which these drinking water stan-
dards are identified. The amendments to 8364.91(4) correct the
references so that the references are to the appropriate sections
to retain the drinking water standards that are intended by the
board, in consultation with the commission and the office of the
attorney general.

Comments on the proposed amendments were received from
Mr. Scot Campbell from the Texas Land Developers Association.

Mr. Scot Campbell submitted a letter stating that the Texas Land
Developers Association is in opposition to some of the items
in the new proposed Model Subdivision Rules. Mr. Campbell
states that the proposed requirements for the water well use are
not beneficial to either the developer or the lot buyer.

BOARD RESPONSE: The board believes that this comment is
intended to address the changes to §8364.32(a)(2), 364.32(b),
364.52(1)(A), and 364.52(1)(B). These sections relate to the cri-
teria that will be applied when the proposed residential subdivi-
sion intends to rely on groundwater for the drinking water supply.
The amendments to these sections apply the requirements that
the commission recommends for counties in other areas of the
state in which there is concern about the groundwater availability.
The board adopts these sections to be consistent with the com-
mission requirements in order to establish a consistent standard
for counties and municipalities that enforce groundwater avail-
ability certifications throughout the state.

Mr. Campbell comments that the rules do not properly interpret
the requirement to bond or install on-site sewer facilities when
plating a new subdivision. Mr. Campbell states that Local Gov-
ernment Code §232.032 only requires the lots in the subdivision
be approved by an appropriate government authority as being
adequately and legally served by septic systems. Mr. Campbell
comments that therefore the Local Government Code provision
does not require that septic tanks either be installed or a finan-
cial guarantee be provided to insure installation of septic tanks.
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BOARD RESPONSE: The amendments proposed by the board
do not amend the existing provisions that require that subdivider
to either construct septic tanks or provide financial guarantees
to insure the construction of septic tanks to obtain final plat ap-
proval. The board does not agree that the cited statutory provi-
sion is subject to the interpretation provided by Mr. Campbell or
that these rules are subject to any limitations that may be cre-
ated by the Local Government Code. The authority of the board
to adopt these rules is derived from the Water Code, §16.343.
The Water Code requires the board to develop rules that will in-
sure the provision of adequate water and sewer service in or-
der to prevent the creation of new residential subdivisions lack-
ing these essential services. From the inception of these model
subdivision rules in 1991 the board has sought to require that
septic tanks either be installed or financial guarantees be pro-
vided to insure installation of septic tanks. The board concludes
that these rules are required to fulfill the purposes and intent of
the Water Code.

Mr. Campbell further comments that the statutes do not include
arequirement that a subdivider pay for the costs of water meters,
water rights, or membership fees as a part of the water service
infrastructure.

BOARD RESPONSE: The current amendments proposed by the
board do not affect the existing rule provisions that impose this
requirement. The board recognizes that there is not an explicit
statutory requirement to require that the payment of these fees
be included in the costs of completing water infrastructure for
new residential subdivisions. The board, however, adopted this
provision in 2000 because it is necessary to have all the costs re-
lated to the water infrastructure paid in order to prevent residen-
tial areas from being occupied without access to these services.
The board continues this provision in order to fulfill the purpose
and intent of the Water Code.

Finally, Mr. Campbell also comments that the requirements for
letters of credit or bonds in the County Subdivision Contract are
not clear and leave room for misinterpretation and that it was
not the legislature’s intent to create a requirement that would be
impossible to achieve.

BOARD RESPONSE: The compliance history with this provision
does not indicate that it is either being misinterpreted or that
compliance is impossible. Without greater specificity as to the
provisions that remain unclear, the board does not believe that
amendments related to the letters of credit are appropriate.

SUBCHAPTER A. GENERAL PROVISIONS

31 TAC 8§364.2

The amendments are adopted under the authority of the Texas
Water Code, 816.343 which requires the Texas Water Develop-
ment Board prepare and adopt these rules to assure that min-
imum standards for safe and sanitary water supply and sewer
services in residential areas of political subdivisions are met.

The statutory provisions affected by the adopted amendments
are Texas Water Code, Chapter 15 and Chapter 17.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 21,

2004.

TRD-200400421

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: February 10, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 475-2052

¢ ¢ ¢

SUBCHAPTER B. MODEL RULES
DIVISION 1. GENERAL AND ADMINISTRA-
TIVE PROVISIONS

31 TAC §364.18

The amendments are adopted under the authority of the Texas
Water Code, 816.343 which requires the Texas Water Develop-
ment Board prepare and adopt these rules to assure that min-
imum standards for safe and sanitary water supply and sewer
services in residential areas of political subdivisions are met.

The statutory provisions affected by the adopted amendments
are Texas Water Code, Chapter 15 and Chapter 17.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400422

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: February 10, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 475-2052

¢ ¢ ¢

DIVISION 2. MINIMUM STANDARDS
31 TAC §8364.32 - 364.34, 364.36

The amendments are adopted under the authority of the Texas
Water Code, 816.343 which requires the Texas Water Develop-
ment Board prepare and adopt these rules to assure that min-
imum standards for safe and sanitary water supply and sewer
services in residential areas of political subdivisions are met.

The statutory provisions affected by the adopted amendments
are Texas Water Code, Chapter 15 and Chapter 17.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400423
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Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: February 10, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 475-2052

¢ ¢ ¢

DIVISION 3. PLAT APPROVAL
31 TAC 8§8364.52, 364.54, 364.55

The amendments are adopted under the authority of the Texas
Water Code, §16.343 which requires the Texas Water Develop-
ment Board prepare and adopt these rules to assure that min-
imum standards for safe and sanitary water supply and sewer
services in residential areas of political subdivisions are met.

The statutory provisions affected by the adopted amendments
are Texas Water Code, Chapter 15 and Chapter 17.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400424

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: February 10, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 475-2052

¢ ¢ ¢

SUBCHAPTER C. MODEL RULES
(MUNICIPALITY)

DIVISION 2. MUNICIPALITIES WITH
EXISTING SUBDIVISION ORDINANCES
31 TAC §364.91

The amendments are adopted under the authority of the Texas
Water Code, §16.343 which requires the Texas Water Develop-
ment Board prepare and adopt these rules to assure that min-
imum standards for safe and sanitary water supply and sewer
services in residential areas of political subdivisions are met.

The statutory provisions affected by the adopted amendments
are Texas Water Code, Chapter 15 and Chapter 17.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 21,
2004.

TRD-200400425

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: February 10, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 475-2052

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 5. TEXASBOARD OF PARDONS
AND PAROLES

CHAPTER 141. GENERAL PROVISIONS
SUBCHAPTERA. BOARD OF PARDONS AND
PAROLES

37 TAC 81411, 8141.3

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC 8141.1 and 8141.3, concerning the scope of author-
ity of the board and its presiding officer. The amendments are
adopted without changes to the proposed text as published in
the December 5, 2003, issue of the Texas Register (28 TexReg
10887). The text of the rules will not be republished.

The amended rules are adopted to incorporate new language
under Chapter 141, General Provisions. The function of both
amended rules is to conform the board’s rules to new statutory
law (House Bill 7, Acts of the 78th Legislature, 3rd Called Ses-
sion, 2003, effective January 11, 2004).

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as giving the Policy Board
the authority to promulgate rules relating to the board’'s deci-
sion-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400371

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢
37 TAC 8141.2

The Texas Board of Pardons and Paroles adopts the repeal of 37
TAC 8§141.2, concerning the number of members that constitutes
a quorum of the policy board. The repeal is adopted without
changes to the proposal as published in the December 5, 2003,
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issue of the Texas Register (28 TexReg 10889). The text of the
repeal will not be republished.

The repeal is adopted to allow the identical information to be
placed in 37 TAC §141.3, relating to board administration. The
repeal is adopted in conjunction with the agency’s review of
Chapter 141 and in accordance with the requirements of Texas
Government Code, §2001.039. The board has determined that
the reason for adoption of the rule does not continue to exist.

No comments were received regarding adoption of the repeal of
the rule.

The repeal is adopted under §508.036, Government Code,
which the board interprets as providing the Policy Board with
the authority to promulgate rules relating to the board’s deci-
sion-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400377

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER B. RULEMAKING
37 TAC 8141.57

The Texas Board of Pardons and Paroles adopts amendments to
37 TAC 8141.57, concerning board procedures for petitions for
rule adoptions. The amendments are adopted without change to
the proposed text as published in the December 5, 2003, issue
of the Texas Register (28 TexReg 10889). The text of the rule
will not be republished.

The amended rule is adopted to incorporate new language under
Chapter 141, General Provisions. The function of the amend-
ments is to conform the board’s rules to new statutory law (House
Bill 7, Acts of the 78th Legislature, 3rd Called Session, 2003, ef-
fective January 11, 2004) by deleting references to the "policy
board."

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036 and §508.082,
Government Code. The board interprets §508.036 as giving
the Policy Board the authority to promulgate rules relating to the
board’s decision-making processes, and §508.082 as giving the
board the authority to adopt rules relating to the submission and
presentation of information and arguments to the board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400370

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER D. REGISTRATION OF
VISITORS AND FEE AFFIDAVITS
37 TAC §141.81

The Texas Board of Pardons and Paroles adopts an amendment
to 37 TAC 8141.81, concerning board procedures for register-
ing visitors to board offices. The amendment is adopted without
change to the proposed text as published in the December 5,
2003, issue of the Texas Register (28 TexReg 10890). The text
of the rule will not be republished.

The amended rule is adopted to incorporate new language under
Chapter 141, General Provisions. The function of the amend-
ment is to conform the board’s rules to new statutory law (House
Bill 7, Acts of the 78th Legislature, 3rd Called Session, 2003,
effective January 11, 2004) by including "parole commissioner"
where applicable.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under 8508.036, Government Code,
which the board interprets as giving the Policy Board the author-
ity to promulgate rules relating to the board’s decision-making
processes, and §508.082, Government Code, which the board
interprets as giving the board the authority to adopt rules relat-
ing to the submission and presentation of information and argu-
ments to the Board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400369

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER E. INTERVIEWS
37 TAC 8§141.91

The Texas Board of Pardons and Paroles adopts amendments to
37 TAC §141.91, concerning board procedures for interviewing.
The amendments are adopted without changes to the proposed
text as published in the December 5, 2003, issue of the Texas
Register (28 TexReg 10891). The text of the rule will not be
republished.
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The amendments are adopted to incorporate new language
under Chapter 141, General Provisions. The function of the
amendments is to conform the board’s rules to new statutory
law (House Bill 7, Acts of the 78th Legislature, 3rd Called
Session, 2003, effective January 11, 2004) by including "parole
commissioner" where applicable.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036 and §508.082,
Government Code. The board interprets §8508.036 as giving
the Policy Board the authority to promulgate rules relating to
the board’s decision-making processes. The board interprets
§508.082 as giving the Board the authority to adopt rules relat-
ing to the submission and presentation of information and argu-
ments to the Board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400368

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

1 4 ¢ ¢
37 TAC §141.94

The Texas Board of Pardons and Paroles adopts the repeal of
37 TAC 8§141.94, concerning decisions made during interviews.
The repeal is adopted without changes to the proposal as pub-
lished in the December 5, 2003, issue of the Texas Register (28
TexReg 10891). The text of the repeal will not be republished.

The repeal is adopted to bring the rules into compliance with cur-
rent board practice. The repeal is adopted in conjunction with the
agency’s review of Chapter 141 and in accordance with the re-
quirements of Texas Government Code, §2001.039. The board
has determined that the reason for adoption of the rule does not
continue to exist.

No comments were received regarding adoption of the repeal of
the rule.

The repeal is adopted under 8508.036, Government Code,
which the board interprets as providing the Policy Board with
the authority to promulgate rules relating to the board’s deci-
sion-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400378

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER F. SUBPOENAS
37 TAC §141.101

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC 8§141.101, concerning board procedures for issuing
subpoenas. The amendments are adopted without changes to
the proposed text as published in the December 5, 2003, issue
of the Texas Register (28 TexReg 10891). The text of the rule
will not be republished.

The amendments are adopted to incorporate new language
under Chapter 141, General Provisions. The function of the
amendments is to conform the board’s rules to new statutory law
(House Bill 7, Acts of the 78th Legislature, 3rd Called Session,
2003, effective January 11, 2004) by deleting references to the
"policy board."

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400367

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢
37 TAC §141.102

The Texas Board of Pardons and Paroles adopts the repeal of
37 TAC §141.102, concerning serving and enforcing subpoenas.
The repeal is adopted without changes to the proposal as pub-
lished in the December 5, 2003, issue of the Texas Register (28
TexReg 10892). The text of the repeal will not be republished.

The repeal is adopted to eliminate duplicative wording from the
rules. The repeal is adopted in conjunction with the agency’s
review of Chapter 141 and in accordance with the requirements
of Texas Government Code, 82001.039. The board has deter-
mined that the reason for adoption of the rule does not continue
to exist.

No comments were received regarding adoption of the repeal of
the rule.
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The repeal is adopted under §508.036, Government Code,
which the board interprets as providing the Policy Board with
the authority to promulgate rules relating to the board’s deci-
sion-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400379

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

CHAPTER 145. PAROLE
SUBCHAPTER A. PAROLE PROCESS
37 TAC 88145.1, 145.9, 145.16, 145.17

The Texas Board of Pardons and Paroles adopts amendments to
37 TAC 88145.1, 145.9, 145.16 and 145.17, concerning parole
considerations. The amendments are adopted without changes
to the proposed text as published in the December 5, 2003, issue
of the Texas Register (28 TexReg 10892). The text of the rules
will not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 145, Parole. The function of the amendments is to
conform the board'’s rules to new statutory law (House Bill 7, Acts
of the 78th Legislature, 3rd Called Session, 2003, effective Jan-
uary 11, 2004) by replacing "board" with "parole panel" where
applicable, and by adding "parole commissioner" where applica-
ble. Another function of the amendments is to replace "inmate"
with the preferred term, "offender."

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes, and §508.044, Government Code,
which the board interprets as providing the Policy Board with
the authority to adopt rules relating to the eligibility of an inmate
for release on parole or mandatory supervision.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400366

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

37 TAC 8§8145.3, 145.12 - 145.15

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC 8145.3 and §8145.12 - 145.15, concerning parole de-
cisions. The amendments are adopted without changes to the
proposed text as published in the December 5, 2003, issue of
the Texas Register (28 TexReg 10894). The text of the rules will
not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 145, Parole. The function of the amendments is to
conform the board’s rules to new statutory law (§508.141, sub-
section (g), Government Code (Senate Bill 917, Acts of the 78th
Legislature, Regular Session, 2003, effective June 18, 2003))
establishing time periods for considering offenders for release
after denial; to conform to new statutory law (House Bill 7, Acts
of the 78th Legislature, 3rd Called Session, 2003, effective Jan-
uary 11, 2004) by adding the term "parole commissioner" where
applicable; and to conform to statutory law by updating the name
of a Texas Department of Criminal Justice division. Another func-
tion of the amendments is to replace "inmate" or "prisoner" with
the preferred term, "offender," and to replace "special needs pa-
role" with the updated term, "Medically Recommended Intensive
Supervision."

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes, and §508.044, Government Code,
which the board interprets as providing the Policy Board with
the authority to adopt rules relating to the eligibility of an inmate
for release on parole or mandatory supervision.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400365

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

SUBCHAPTER B. TERMSAND CONDITIONS
OF PAROLE
37 TAC 8145.21
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The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC §145.21, concerning parole in absentia. The amend-
ments are adopted without changes to the proposed text as pub-
lished in the December 5, 2003, issue of the Texas Register (28
TexReg 10897). The text of the rule will not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 145, Parole. The function of the amendments is
to update the name of a division in the Texas Department of
Criminal Justice, and to replace "prisoner" and "administrative
releasee" with the preferred term, "offender.”

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’'s
decision-making processes, and 8508.044, Government Code,
which the board interprets as providing the Policy Board with
the authority to adopt rules relating to the eligibility of an inmate
for release on parole or mandatory supervision.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’'s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400364

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

CHAPTER 146. REVOCATION OF PAROLE
OR MANDATORY SUPERVISION

37 TAC 8§146.6, §146.8

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC 8146.6 and 8146.8, concerning the scheduling of pre-
liminary and revocation hearings. The amendments are adopted
without changes to the proposed text as published in the Decem-
ber 5, 2003, issue of the Texas Register (28 TexReg 10897). The
text of the rules will not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 146, Revocation of Parole or Mandatory Supervi-
sion. The function of the amendments is to conform the board’s
rules to new statutory law (8508.282, Government Code (Senate
Bill 880, Acts of the 78th Legislature, Regular Session, 2003, ef-
fective September 1, 2003)), which changed the number of days
allowed for disposition of certain charges regarding a violation of
parole or other forms of release from prison.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’'s
decision-making processes and §508.044, Government Code,

which the board interprets as giving the Policy Board the
authority to adopt rules relating to the conduct of hearings.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400363

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

CHAPTER 147. HEARINGS
SUBCHAPTER A. GENERAL RULES FOR
HEARINGS

37 TAC 8§8147.1, 147.2, 147.5

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC 88147.1, 147.2, and 147.5, concerning hearings and
the authority of hearing officers. The amendments are adopted
without changes to the proposed text as published in the Decem-
ber 5, 2003, issue of the Texas Register (28 TexReg 10898). The
text of the rules will not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 147, Hearings. The function of the amendments is
to make non-substantive changes to the wording of the board
rules.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes and §508.044, Government Code,
which the board interprets as giving the Policy Board the
authority to adopt rules relating to the conduct of hearings.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400376

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢
37 TAC 8147.3
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The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC §147.3, concerning communicating the facts or laws
from a hearing to all the parties involved. The amendments are
adopted without changes to the proposed text as published in
the December 5, 2003, issue of the Texas Register (28 TexReg
10899). The text of the rule will not be republished.

The amendments are adopted to incorporate new language un-
der Chapter 147, Hearings. The function of the amendments is
to conform the board’s rules to new statutory law (House Bill 7,
Acts of the 78th Legislature, 3rd Called Session, 2003, effective
January 11, 2004) by amending the list of individuals who render
hearing decisions.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under §508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes and §508.044, Government Code,
which the board interprets as giving the Policy Board the
authority to adopt rules relating to the conduct of hearings.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400375

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

CHAPTER 150. MEMORANDUM OF
UNDERSTANDING AND BOARD POLICY
STATEMENTS

SUBCHAPTER A. PUBLISHED POLICIES OF
THE BOARD

37 TAC 8150.56

The Texas Board of Pardons and Paroles adopts amendments
to 37 TAC §150.56, concerning the administration of the agency.
The amendments are adopted without changes to the proposed
text as published in the December 5, 2003, issue of the Texas
Register (28 TexReg 10899). The text of the rule will not be
republished.

The amendments are adopted to incorporate new language un-
der Chapter 150, Memorandum of Understanding and Board Pol-
icy Statements. The function of the amendments is to conform
the board’s rules to new statutory law (House Bill 7, Acts of the
78th Legislature, 3rd Called Session, 2003, effective January 11,
2004) and to replace the term "chairperson" with the preferred
term, "presiding officer."

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under 8508.036, Government
Code, which the board interprets as providing the Policy Board
with the authority to promulgate rules relating to the board’s
decision-making processes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400374

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: February 5, 2004

Proposal publication date: December 5, 2003

For further information, please call: (512) 406-5388

¢ ¢ ¢

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.4

The Texas Board of Criminal Justice adopts the amendment to
§151.4, concerning Presentations to the Texas Board of Criminal
Justice without changes to the text as proposed in the October
10, 2003, issue of the Texas Register (28 TexReg 8829).

The purpose of the amendment is to provide the opportunity
for public presentations to the Texas Board of Criminal Justice
on topics that are subject to the Board'’s jurisdiction but are not
posted for deliberation.

No comments were received regarding the amendment.

The amendment is adopted under Texas Government Code,
§492.013, which grants general rulemaking authority to the
Board and 8492.007, which requires the Board to provide
access and public comment on issues within the jurisdiction of
the board, as well as Texas Government Code, Chapter 551,
the Open Meetings Act.

The amendment is adopted under Texas Government Code,
Chapter 551, and §492.007.

Cross Reference to Statutes: Texas Government Code, Chapter
551, and §492.007.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400381
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Carl Reynolds

General Counsel

Texas Department of Criminal Justice

Effective date: February 5, 2004

Proposal publication date: October 10, 2003

For further information, please call: (512) 463-0422

¢ ¢ ¢

37 TAC 8151.8

The Texas Board of Criminal Justice adopts the amendment to
§151.8, concerning Advisory Committees without changes to the
text as proposed in the November 21, 2003, issue of the Texas
Register (28 TexReg 10426).

The purpose of the amendment is to establish the identification of
the committee’s purpose, tasks, and method of reporting travel
reimbursement for the members of the Advisory Committee to
the Texas Board of Criminal Justice on Offenders with Medical
or Mental Impairments.

No comments were received regarding the amendment.

The amendment is adopted under Texas Government Code,
§2110.005.

Cross Reference to Statutes:
8§2110.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Texas Government Code,

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400382

Carl Reynolds

General Counsel

Texas Department of Criminal Justice

Effective date: February 5, 2004

Proposal publication date: November 21, 2003

For further information, please call: (512) 463-0422

¢ ¢ ¢
37 TAC 8151.21

The Texas Board of Criminal Justice adopts the amendment to
§151.21, concerning Weapons Policy without changes to the text
as proposed in the October 10, 2003, issue of the Texas Register
(28 TexReg 8830).

The purpose of the amendment is to summarize the governing
statutes in light of changes by the 78th Texas Legislature, Regu-
lar Session (Senate Bill 501 and House Bill 864), and articulate
the Board’s policy regarding possession of weapons on TDCJ
property by peace officers, concealed handgun license holders,
and employees of TDCJ.

No comments were received regarding the amendment.

The amendment is adopted under Texas Penal Code 8838.11,
46.03, and 46.035; Texas Government Code, §492.013.

Cross Reference to Statutes: Texas Penal Code 8838.11, 46.03,
and 46.035.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 16,
2004.

TRD-200400380

Carl Reynolds

General Counsel

Texas Department of Criminal Justice

Effective date: February 5, 2004

Proposal publication date: October 10, 2003

For further information, please call: (512) 463-0422

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 3. TEXAS COMMISSION ON
ALCOHOL AND DRUG ABUSE

CHAPTER 147. CONTRACT PROGRAM
REQUIREMENTS

The Texas Commission on Alcohol and Drug Abuse (Commis-
sion) adopts new Chapter 147, §8147.101 - 147.116, 147.201
- 147.204, 147.301 - 147.304, 147.401, 147.402, 147.501,
147.502, 147.601 - 147.604, and 147.701, concerning Contract
Program Requirements, with changes to the text that was
published in the August 29, 2003, issue of the Texas Register
(28 TexReg 7226).

The new Chapter 147 has been reorganized to provide a more
functional and logical framework. It incorporates portions of
other existing rules concerning the delivery of program services
funded by the Commission. Narcotics treatment programs,
HIV, women'’s services, prevention/intervention and outreach,
screening, assessment, and referral (OSAR) services are
affected by these changes.

Most of the funding specific rules for Commission funded preven-
tion programs, formerly found in 40 TAC Chapter 144, Contract
Requirements, and 40 TAC Chapter 148, Facility Licensure, have
been moved to the new 40 TAC Chapter 147. These rules set
out specific program requirements for program selection, target
population, reporting, evaluation, and each of the six Center for
Substance Abuse Prevention (CSAP) strategies.

The new rules also take into account the new capacity and
outcome measures requirement of the Performance Partnership
Grant (PPG), which CSAP and the Substance Abuse and
Mental Health Services Administration (SAMSHA) is proposing
for fiscal year 2005. As a result, requirements pertaining to
capacity management and outcome measures are included in
this new rule.

The public comment period began on August 29, 2003, with the
publication of the proposed rules in the Texas Register and on
the Commission’s web site, and ended October 15, 2003. Pub-
lic meetings to discuss the rules were held during the comment
period in Austin, Dallas and Houston. The Commission received
the majority of comments in writing by e-mail, fax and U.S. mail.
Commission staff summarized the comments received and pub-
lished draft responses for review on the Commission’s web site
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in advance of its November 12, 2003, open meeting. The draft
included a number of changes in response to the concerns ex-
pressed. As directed by the Commissioners at the November 12
meeting, the rules were revised further and published along with
a draft final order on the Commission’s web site in advance of the
December 9, 2003, open meeting. Chapter 147 was approved
for adoption during that meeting.

The Commission received comments on the proposed rules
from Amarillo Council on Alcoholism and Drug Abuse (Amarillo
Council); The Association of Substance Abuse Programs
(ASAP); Austin Travis County MHMR; Avenues Counseling
Center; Brazos Valley Council on Alcohol and Substance
Abuse; Heart of Texas Council on Alcohol and Drug Abuse;
Land Manor; Phoenix House; Rainbow Days, Inc.; Riverside
General Hospital; Serenity Foundation of Texas; Southeast
Texas Regional Planning Commission; Tarrant County Hospital
District; University of Texas Southwestern Medical Center at
Dallas; Volunteers of America; West Texas Counseling and Re-
habilitation Programs; and various individual commenters. The
specific comments received and the Commission’s responses
appear below:

General Comments and Observations:

The Association of Substance Abuse Programs (ASAP) com-
ments that the Commission should defer any action on the pro-
posed rules. The Commission agrees that it should not enact the
changes contained in 40 TAC Chapter 147 in a manner that has
a substantial impact on service delivery in fiscal year 2004. The
Commission plans to adopt proposed 40 TAC Chapter 147 with
an effective date of September 1, 2004. Proceeding in this man-
ner will enable the Commission to provide guidance to parties
who anticipate contracting with the Commission in the future.

Rule-Specific Comments in Numerical Order:
Subchapter A. Prevention and Intervention.

An individual commenter is concerned about individual record
keeping for intervention counseling. The Commission responds
that the new rule clarifies requirements for documentation under
the existing rule. The new rule does not add significant record
keeping requirements to the existing rule.

Austin Travis County MHMR requests that the rules clearly state
whether they apply to HIV and HEI. The Commission responds
that Commission funded HIV/HEI programs are guided by
§8147.201 - 147.204 which specifically address HIV services.
HIV/HEI are not traditional prevention or intervention programs
and therefore are guided by separate rules.

Austin  Travis County MHMR also requests information
dissemination be defined in 40 TAC Chapter 141. The Com-
mission responds that information dissemination is defined in
§141.101(20)(c).

§147.103(e). Program Design and Implementation.

Tarrant County Hospital District and UT Southwestern Medical
Center at Dallas request that the curricula referenced in the rule
be approved by the Commission. The Commission responds
that no change is needed as the rule adequately specifies the
requirements for such curricula.

§147.103(g). Program Design and Implementation.

Brazos Valley Council on Alcohol and Substance Abuse requests
that the Commission delete the requirement that a program ob-
tain signed agreements from other mental health, health care,

and social service agencies. The Commission notes that the
commenter referred to the current, not proposed rule. The Com-
mission responds that the proposed rules deletes this require-
ment and instead requires the program to maintain a resource
directory that contains current information about local referral
resources, including location and contact information, services
offered, and eligibility criteria.

§147.107(e). Information Dissemination.

Amarillo Council, Austin Travis County MHMR and Avenues
Counseling Center are concerned about collecting individual
participant demographics for this activity. The Commission
responds that the intent of this rule is not to collect individual
participant demographics and has revised the rule.

§147.108(c). Prevention Education and Skills Training.

UT Southwestern Medical Center at Dallas requests that the cur-
ricula referenced in the rule be approved by TCADA. The Com-
mission responds that no change is needed as the rule ade-
quately specifies the requirements for such curricula.

§147.109(c). Alternative Activities.

Amarillo Council is concerned about collecting individual partic-
ipant demographics for this activity. The Commission responds
that the intent of this rule is not to collect individual participant
demographics and has revised the rule.

§147.110(a). Problem Identification and Referral.

Tarrant County Hospital District suggests a revision to the rule
to require follow-up on only those participants receiving case
management services. The Commission declines to make this
change as follow-up is appropriate for referrals of program par-
ticipants.

§147.111(d). Community-Based Process.

Rainbow Days, Inc. comments that §147.110(d) contains re-
quirements that are no longer used as performance measures
for the FY 04 contract. The commenter believes that the rule
should be amended to incorporate this change. The Commis-
sion responds that the information is useful and therefore should
be collected even though it does not constitute a performance
measure. To the extent that these requirements change in FY
05, the amended requirements can be included in the FY 05 con-
tract.

8147.112. Environmental and Social Policy.

Amarillo Council and an interested individual are concerned
about collecting individual participant demographics. The
Commission has revised §147.112(g).

§147.113(b). Intervention Services.

Tarrant County Hospital District suggests that this rule be revised
to reflect that not every participant attends school. The Commis-
sion responds that current school attendance is not required to
collect the requested information.

§147.113(b)(1). Intervention Services.

A concerned individual comments that there is not enough time
to complete a screening on all participants. The Commission
responds that intervention services only target indicated popu-
lations. The intent of the rule is that each participant receiving
indicated prevention services will receive the screening set forth
in the rule to ensure that the individual receives appropriate ser-
vices.
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§147.113(b)(2). Intervention Services.

Tarrant County Hospital District requests a change to
8147.112(b) regarding intervention services "screening"
and requests that the Commission use the term "assessment."
The Commission declines to make this change as it believes the
term "screening" prevents confusion with a traditional substance
abuse "assessment."

§147.113(b)(2). Intervention Services.

ASAP requests clarification of the rule provision to limit the col-
lection of information about the family of intervention program
participants to that which is allowed by law. The Commission
responds that there are various laws regarding privacy of infor-
mation which may protect against requirements to disclose re-
quested information. It is the responsibility of the provider to
ascertain whether a particular inquiry is appropriate under the
circumstances.

§147.114(c). Community Coalitions.

A commenter questioned whether community coalitions could
provide youth prevention and intervention and youth primary pre-
vention under §147.114(c). The Commission responds that this
is not permitted because community coalitions are not intended
to provide direct services.

8147.116. Pregnant and Parenting Adult and Adolescent Fe-
male Prevention Services.

UT Southwestern Medical Center at Dallas suggests adding a
standard to require a provider to provide direct supportive ser-
vices under §147.116. The Commission responds that such ser-
vices can be provided directly or through referral.

8§147.116(2). Pregnant and Parenting Adult and Adolescent Fe-
male Prevention Services.

Tarrant County Hospital District requests that the curricula ref-
erenced in the rule be approved by TCADA. The Commission
responds that no change is needed as the rule adequately spec-
ifies the requirements for such curricula.

§147.116(1), (2), (3), and (7). Pregnant and Parenting Adult and
Adolescent Female Prevention Services.

UT Southwestern Medical Center at Dallas submits additional
language to expand requirements for PPI programs under these
rules. The Commission responds that the commenter may ad-
dress the suggested changes in their organizational policies and
procedures.

Subchapter B. Standards of Care for HIV Programming.

Austin Travis County MHMR comments that Subchapter A,
Prevention and Intervention, is not specific enough regarding
HEI and HIV outreach. The Commission responds that com-
mission funded HIV/HEI programs are guided by Subchapter B,
§8147.201 - 147.204 which specifically addresses HIV services.
HIV/HEI are not traditional prevention or intervention programs
and therefore are guided by separate rules.

§147.204(b). Minimum Operational Requirements for HIV Early
Intervention (HEI) Programs.

A commenter wants a definition of service coordination under
8147.204(b). The Commission responds that the term service
coordination does not need additional definition beyond that con-
tained in §141.101(113).

§147.304(c). Minimum Operational Requirements (relating to
Pharmacotherapy).

West Texas Counseling and Rehabilitation Programs is con-
cerned that the 18 month rule will have detrimental effects on
the methadone community. The Commission responds that the
18 month rule does not suggest that a client should be removed
from methadone maintenance. The 18 month rules moves
the responsibility for a client's methadone maintenance from
the public funding system to the client or other private payer
sources. The rule provides that a client who can demonstrate
medical necessity may be granted a waiver by the Commission’s
Executive Director to continue treatment on public funding.

§147.303. Required Services. (relating to Pharmacotherapy)

A commenter suggested that treatment providers sometimes
prevent compliance with §147.303. TCADA acknowledges this
concern and directs the commenter to §8148.204, 148.207 and
148.208, which ensure access to appropriate services on a
nondiscriminatory basis.

§147.304(b). Minimum Operational Requirements. (relating to
Pharmacotherapy).

A commenter suggested that §147.304(b) is awkwardly worded.
The Commission agrees and has revised the rule.

§147.304(b). Minimum Operational Requirements. (relating to
Pharmacotherapy).

An individual commenter requests less prescriptive language in
this rule. The Commission responds that the prescribed number
of sessions is consistent with the Commission’s goals for Opiod
Treatment Programs (OTPs) which is to address the multiple is-
sues of narcotic addiction.

General Comments and Concerns Regarding Subchapter
D. Outreach, Screening, Assessment and Referral (OSAR)
Services.

Austin Travis County MHMR suggests deletion of the assess-
ment requirement. The Commission responds that it believes
the assessment component is critical to functionality of the front
door process. The Commission further responds that the pro-
posed rule will not have any impact on current OSRs. The pro-
posed rule will affect the organizations awarded OSAR contracts
in FY 05 and are intended to provide general guidance regarding
the expectations of the OSAR services the Commission expects
to purchase for FY 05. The specific detailed expectations for
OSARs will be set forth in the upcoming Request for Proposals
(RFP) and FY 05 contracts. The Commission will take into con-
sideration any additional costs associated with providing OSAR
services as it prepares the RFP for FY 05 as well as the other
specific concerns expressed by commenters.

Austin Travis County MHMR suggests adding §8147.403 -
147.407 to define performance measures and performance
measure review for OSARs. The Commission responds that
the commenter’s suggestions are more appropriate for contract
requirements.

Austin Travis County MHMR appears to disagree with the OSAR
concept and repeatedly refers to a Network Maintenance Organ-
ization (NMO). The Commission responds that OSARs are inte-
gral to the statewide service delivery continuum and the NMO
is not an organizational structure mentioned in §147.401 and
§147.402.
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Phoenix House commented that treatment providers will have
difficulty working with OSARs who do not work for their facil-
ity. Therefore, a requirement should be placed on receiving pro-
grams to coordinate with the referring OSAR. The commenter
provided specific examples of ways the receiving agency could
cooperate. TCADA acknowledges this concern and directs the
commenter to §8148.204, 148.207, and 148.208 of the Standard
of Care.

Phoenix House asks if there will be a place for an OSAR in the
NorthSTAR region and if so, how will it be distinguished from
the ACT team function. Further, how will the OSAR mesh with
NorthSTAR and the components of NorthSTAR? The Commis-
sion responds that there will not be a place in the NorthSTAR
region for OSARs.

Southeast Texas Regional Planning Commission (SETRPC) and
Phoenix House comment on the costs associated with imple-
menting the new rules for OSARs and request interpretations of
how the rules should be implemented.

Specific Comments and Concerns Regarding the Implementa-
tion of Subchapter D. Outreach, Screening, Assessment and Re-
ferral (OSAR) Services.

SETRPC, Phoenix House, Amarillo Council, ASAP, Serenity
Foundation of Texas, and interested individuals have each
submitted very specific concerns regarding the implementation
of OSAR rules.

The specific concerns of SETRPC are that the duties the new
rules impose on OSAR providers are not feasible under the cur-
rent funding levels and resulting staffing structure that would
be needed to perform them. SETRPC believes that the level
of service required would reduce the number of clients served
and reduce the ability of the counselor to properly bond with the
client. Additionally, SETRPC believes that the requirement for
continuous availability for screening and assessments is not re-
alistic under current budgets. SETRPC believes that the ser-
vices required by §147.402(1)(1) and (2) are not being done by
most OSRs in Texas, thereby creating a larger workload for the
providers who do perform these services. SETRPC requests
that the terms "long-term service coordination" and "high-sever-
ity clients" be defined, as those terms are used in §147.402(1)(3).
SETRPC questions whether the post-discharge follow-up was in
addition to the 60 day treatment follow-up contained in 40 TAC
Chapter 147. SETRPC also questions how long the requirement
for long term monitoring continues as a service delivery require-
ment for OSARS and whether an OSAR will be responsible for
ongoing individual therapy.

Phoenix House also comments on the cost of implementing the
proposed OSAR model, noting it will be more expensive and dif-
ficult to manage. Phoenix House provides the following detailed
list of questions regarding the expectations TCADA has for the
OSAR:

a. How many OSAR employees per 100,000 population is con-
sidered sulfficient to serve the community?

b. How many clients will an OSAR be expected to carry at any
one time on a case load?

¢. When should an OSAR drop a client so that new clients can
be added to the case load?

d. How long is considered reasonable to carry a client on a case
load?

e. Does the OSAR responsibility extend to the entire family of
the client? Do these individuals count also as far as number on
case load is concerned?

f. Will sufficient funding be available to staff 24-7 as required in
the new rules?

g. If clientis too intoxicated to travel to the OSAR, will the OSAR
be required to travel to the intoxicated client?

f. How many miles will the OSAR be required to travel in the
middle of the night to serve an intoxicated client? How can the
OSAR be assured the client will be there when the OSAR ar-
rives?

g. What is the safety plan for an OSAR who serves a client in
the middle of the night?

h. Considering that sometimes OSARs must send a client hun-
dreds of miles away to receive treatment, how can the OSAR
monitor and follow the client coordinating client’s care across the
continuum of care from a great distance?

i. What is the DSM-IV criteria for high severity clients?

j. To what extent will an OSAR be required to find a homeless
client affordable housing to help client maintain sobriety?

k. Will there be special case managers who will deal with the
clients who are high severity dually diagnosed and non-com-
plaint? How will this be handled?

Amarillo Council comments that the requirement in §147.402(h)
that the OSAR provide brief intervention is too broad in that it im-
plies that the OSAR is required to provide outpatient treatment
rather than the brief intervention model. The Council recom-
mends that brief intervention be should be provided as pre-treat-
ment or interim services by the OSAR.

Amarillo Council comments that care coordination or classic
case management is a needed and valuable service and that
OSAR providers are a logical choice to perform this function.

Amarillo Council believes that §147.402(1) and (m) sets forth
a whole new service requiring the involvement of treatment
providers, not just OSARs, and asks what type of care plan is
envisioned? The Council inquires whether it is as an "autho-
rization" plan.

The Council has concerns regarding terminology. The Coun-
cil believes that criteria needs to be set in place defining "high-
severity" clients because there could be a wide range of inter-
pretations. The Council believes that the term "evaluating treat-
ment" is too wide open and without setting up standard proce-
dures, measures, authority, etc. and could lead to problems with
subjective assessments. The Council questions how long term
is "long term" and what does "monitoring" include?

Amarillo Council believes that the addicted and recovering pop-
ulation is a transient group especially in the early years of recov-
ery and that there is no legal motivator or medication require-
ment or other necessary services to keep them in touch with the
chemical dependency (CD) treatment providers or "case man-
agers." Being able to maintain a "long term" CD related contact
is a challenging proposition whether or not a client is maintain-
ing sobriety. The Council believes that performance measures
should reflect reality. The Council believes that the expectations
in §147.402(m) are unclear and that there are many uncontrol-
lable factors that would make "ensuring" a seamless episode of
care almost impossible. Globally, the Council recommends that
TCADA delete 8147.402(I)(1) - (3) and (m) from the proposed
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rules in order to allow for more careful study and planning for the
implementation of a CD related care coordination system in or-
der to avoid a significant disruption to the system of care.

ASAP and Serenity Foundation of Texas further comment that
the new services required by 8147.402(I) will require additional
funding and that the use of an OSAR may restrict the ability of ru-
ral providers to admit directly into their programs without using an
OSAR. They also question what type of care plan is envisioned
and asks if the rules require a modified "utilization review." They
request clarification regarding the phase "evaluating treatment”
as used in §147.402(1)(3)(A) and the terms "long term" and "mon-
itoring." They comment that the requirements of §147.402(m) re-
garding a seamless episode of care are unclear and unrealistic.
Lastly, they recommend deleting 88147.402(l) and (m) in their
entirety and replace them with more generalized language.

An individual commenter noted that 8§147.402(I) will require a
"super" case manager and that such staff will be expensive.
The commenter further stated that the receiving agency should
be required to coordinate admissions and discharge with the
OSAR. The commenter questions whether the requirements
of 8147.402(l) include all funded services and whether funded
agencies have to notify the OSAR when they utilize direct
admission.

As noted above, the OSAR rules are intended to provide gen-
eral guidance regarding the expectations of the OSAR services
the Commission expects to purchase for FY 05. The specific
detailed expectations of OSARs will be set forth in the upcom-
ing Request for Proposals (RFP) and FY 05 contracts. However,
the Commission recognizes that the comments can serve to fa-
cilitate discussion on the challenges of implementing the new
OSAR model.

8147.402. Standards for OSAR Service Provision.

Heart of Texas Council on Alcohol and Drug Abuse asks whether
an OSAR will be required to determine financial and clinical el-
igibility and how QCCs will screen and assess after hours. The
commenter also inquires about the division of responsibility be-
tween the OSAR and treatment provider and about training re-
quirements. The Commission responds that financial eligibility
guidelines currently exist and, in the FY 05 contracts, both clini-
cal and financial eligibility will be determined by the OSAR. Re-
garding screening and assessment, the organization’s policies
and procedures will reflect the physical location of the QCC and
require that a QCC who performs screenings and assessments
have access to a computer for data entry into BHIPS. Training
requirements for OSAR staff are set forth in the rules of the re-
spective licensing agencies and the provider’s policies and pro-
cedures.

8147.402(d). Standards for Outreach, Screening, Assessment
and Referral (OSAR) Service Provision.

Austin Travis County MHMR comments that requiring screen-
ing, assessment, and emergency response to be done using
the Commission’s Behavioral Health Integrated Provider Sys-
tem (BHIPS) is problematic because not all providers of those
services use BHIPS. The Commission responds that it only re-
quires its funded providers to use BHIPS and it anticipates that,
in FY 05, all OSARs will be Commission-funded.

Austin Travis County MHMR suggests removing 24-hour acces-
sibility to OSARs. Amarillo Council commented that it is not
advisable to require screening and emergency response using
BHIPS for 24 hours a day, seven days a week, since clients are

often not in any condition to complete a BHIPS assessment. The
Commission has provided guidance regarding what constitutes
a screening. Screening information can be entered into BHIPS
within 24 hours of the occurrence. Emergency response should
be available at all times. Every crisis intervention may not con-
stitute a screening.

§147.402(g). Standards for Outreach, Screening, Assessment
and Referral (OSAR) Service Provision.

Amarillo Council further comments that the requirements of
§147.402(g) are unclear and suggests that it would be more
appropriate to say that the OSAR should "facilitate" admission
to appropriate services. The Council also feels that §147.402(g)
overlaps with the requirements of §147.402(1)(2). The Com-
mission believes that the questioned language clearly sets
forth expectations for OSAR conduct and OSAR coordination
of client care and is therefore not duplicative. Therefore, the
Commission declines to modify this requirement.

§147.402(h). Standards for OSAR Service Provision.

Austin Travis County MHMR states that definitions of brief inter-
vention in Chapter 141 rules are not congruent with the require-
ment for action in §147.402(h). The Commission agrees and
revises the definition of "brief intervention" in §141.101.

§147.402(i). Standards for Outreach, Screening, Assessment
and Referral (OSAR) Service Provision.

Amarillo Council and ASAP question the use of the term "alter-
native" in §147.402(i). TCADA agrees with these comments and
has revised the rule. ASAP also recommends moving this sec-
tion to follow section §147.402(g). The Commission declines to
make this change as it is unnecessary and does not serve to
clarify the rule.

§147.402(j). Standards for Outreach, Screening, Assessment
and Referral (OSAR) Service Provision.

The Commission has received a comment from Brazos Valley
Council on Alcohol and Substance Abuse indicating that an in-
tensive family psychosocial assessment, service plan, and dis-
charge plan is required for the family. TCADA responds that such
an assessment is not required by the rule. Screening and as-
sessment shall, when appropriate, address the family as a unit
and referrals shall be provided for family members, including pre-
vention services for children.

Brazos Valley Council also requests that TCADA add a require-
ment for mandatory hours of services for the family and individ-
ual family counseling as needed. TCADA responds that family
involvement is encouraged, but it does not believe that imposing
this requirement is appropriate at this time.

8147.402(k). Standards for Outreach, Screening, Assessment
and Referral (OSAR).

Brazos Valley Council on Alcohol and Substance Abuse requests
that the Commission delete the requirement that a program ob-
tain signed agreements from other mental health, health care,
and social service agencies. The Commission notes that the
commenter referred to the current, not proposed rule. The Com-
mission responds that the proposed rules delete this requirement
and instead require the program to maintain a resource directory
that contains current information about local referral resources,
including location and contact information, services offered, and
eligibility criteria.

8147.502. Select Performance Measure Definitions.
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Amarillo Council and ASAP are concerned that the minimum du-
ration for length of stay of clients in treatment, as defined in the
proposed rule, will limit clinicians’ judgment on length of stay.
Additional concerns are expressed regarding early discharge in
appropriate circumstances. The Commission responds that 14
days is the suggested minimum duration for clients’ length of stay
in treatment. The Commission does not give a maximum paid
length of stay if clinical necessity is documented. The Commis-
sion agrees that discharge prior to fourteen days may be appro-
priate and has revised §147.502(a)(3) accordingly.

§147.602. Purpose of Program.

A commenter questions why for profit entities are excluded from
funding under §147.602. The Commission agrees with the com-
menter that funding is available for public and private entities and
has revised the rule.

§147.602(a). Purpose of Program.

The commenter asks a question about 8§147.602(a) regarding
the meaning of "individual plan." The section cited by the com-
menter does not exist in the proposed rule, nonetheless, "individ-
ual plan"in §147.604 refers to an "individualized treatment plan."

§147.603(a)(1). Availability of Services.

Brazos Valley Council on Alcohol and Substance Abuse requests
that the Commission delete the requirement that a program ob-
tain written agreements. The Commission responds that the pro-
posed rule does not require written agreements.

8147.604(4), (5), (6), (9), (10), and (15). Individualized Plan of
Services.

Riverside General Hospital suggests that the rule could be re-
vised to include referrals to other community resources. The
Commission agrees with the suggested change and has revised
the rule.

8147.604(5), (6), (9), (10). Individualized Plan of Services.

ASAP and Volunteers of America comment that the proposed
rule language puts provider counselors outside their scope of
practice. In response to this comment, the Commission notes
that the intent of the rule is not to require the provider to deliver
the required services directly. The intent of the rule may be met
by facilitating access or ensuring appropriate referral. The text of
§147.604(4), (5), (9) and (10) has been revised to clarify these
expectations. The text of §147.604(6) appears to be appropriate
as written. In addition, minor grammatical revisions have been
made to §147.604(5).

All comments, including any not specifically referenced herein,
were fully considered by the Commission. In adopting 40 TAC
Chapter 147, the Commission makes other grammatical and
non-substantive changes for the purpose of clarifying its intent.

SUBCHAPTER A. PREVENTION AND
INTERVENTION
40 TAC 8§8147.101 - 147.116

The new sections are adopted pursuant to the Texas Health and
Safety Code §461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under
Texas Health and Safety Code §464.009, which provides TCADA

with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

§147.101. Applicability and Definitions.

(& Therulesin thissubchapter apply only to funded programs
providing prevention or intervention services.

(b) All funded programs must aso comply with Chapter 148
of thistitle (relating to General Provisions).

() Thewordsand terms used in this chapter shall have mean-
ings set forth in Chapter 141 of this title, unless the context clearly
indicates otherwise. The following definition is specific to prevention
and intervention: Young Adults--Individuals aged 18 - 21 served by
Commission-funded youth services prevention providers. Prevention
providers may bill and report individuals aged 18 - 21 as youth if al
other requirements are met.

§147.102. Youth Prevention Programs.

(@ Thegoal of youth prevention programs shall beto preclude
the onset of the use of alcohol, tobacco and other drugs by youth and
to foster the development of social and physical environments that fa-
cilitate healthy, drug-free lifestyles.

(b) Youth prevention programs shall offer universal and/or se-
lective prevention strategies to youth and their families.

§147.103. Program Design and Implementation.

(@ The provider shall determine what population(s) the pro-
gram is designed to serve: universal, selective or indicated.

(b) The program shall identify and describe the primary and
secondary target populations including specific information about:

(1) age, gender, and ethnicity;
(2) risk and protective factors;
(3) patterns of substance use;
(4) socia and cultural characteristics;
(5) knowledge, beliefs, values, and attitudes; and
(6) needs.
(c) The program shall identify goals which:

(1) address identified risks, needs and/or problems of the
primary and secondary target populations;

(2) aredesigned to enhance protective factors;

(3) clearly describe behavioral and/or societal changes to
be achieved; and

(4) areredisticinrelation to available resources.

(d) The program shall establish objectives that are linked to
the goals. Objectives must be measurable, have outcome and family
strategies where appropriate.

(e) The program design shall be based on alogical, conceptu-
ally sound framework to connect the prevention or intervention effort
with the intended result of preventing alcohol, tobacco, and other drug
problems. Curricula selected shall be evidence based and appropriate
for the target population served. The program shall maintain the fi-
delity of the program design.

(f) Inorder to carry out the program design, the program shall
incorporate a combination of some or all of the Center for Substance
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and Prevention’s (CSAP) prevention strategies. All youth prevention
programs (Y PP) and youth intervention programs (Y Pl) must at amin-
imum conduct prevention education and skills training as a core strat-
€gy.

(g) The program shall be designed to build on and support re-
lated prevention and intervention efforts in the community. The pro-
gram shall establish formal linkages and coordinate with other com-
munity resources.

(h) The program shall be appropriately structured to imple-
ment the program design. The prevention effort shall be consistent with
the availability of personnel, resources, and realistic opportunities for
implementation.

(i) The program design, content, communications, and mate-
rials shall:

(1) beavailablein the primary language of the target pop-
ulation;

(2) be appropriate to the literacy level, gender, race, eth-
nicity, sexual orientation, age, and developmental level of the target
population; and

(3) recognize the cultural context of the family unit.
§147.104. Key Performance and Activity Measures.

The program shall track and appropriately document the key perfor-
mance and activity measures defined for the target populations and the
services provided as outlined in the contract. The program must main-
tain adequate documentation to substantiate the reported numbers.

8147.105. Performance Measure Review.

(& Programs will be held to specific key performance mea-
sures as stated in the contract.

(b) The Commission shall review actual performance on key
measures and notify the program in writing if the program failed to
achieve the expected level of performance.

(c) If the program fails to achieve the expected level of per-
formance, the program shall respond within 30 days from the post-
mark date of the Commission’s written notification with a timeframe
in which the deficiencies will be resolved. The program must resolve
the noted deficiencies or be subject to sanctions as described in the con-
tract.

(d) The Commission shall take at least one of the following
actions in response to performance deficiencies:

(1) notify the program inwriting that timeframefor resolv-
ing deficiencies has been approved;

(2) specify additional conditions to include manua pay;

(3) impose contract restrictions or sanctions or terminate
the contract.

8147.106. Saff Training.

(& During the first six months of employment, all direct ser-
vice prevention and intervention staff shall receive atotal of 16 hours
of training (or document 16 hours of equivalent training), with a mini-
mum of three hours in each of the following areas:

(1) cultural competency;
(2) risk and protective factors/building resiliency;

(3) child development and/or adolescent development, as
appropriate; and

(4) strategiesfor strengthening families.

(b) Staff shall have specific training in the curriculum imple-
mented for prevention education/skills training before facilitating the
curriculum independently.

(©) In subsequent years, al direct services prevention staff
shall receive eight hours of prevention training related to the program
design.

§147.107.

(& Each program that provides activities within this strategy
shall disseminate information about these topics as appropriate for the
target population:

Information Dissemination.

(1) thenatureand extent of a cohol, tobacco, and other drug
use, abuse, and addiction;

(2) human immunodeficiency syndrome (HIV) infection,
tuberculosis (TB), Hepatitis, and sexually transmitted diseases (STDs);
and/or

(3) information about available services and resources.
(b) Theinformation shall be accurate and current.

() Theinformation shall be accessible and understandable to
the target population in terms of:

(1) content; and
(2) mode, time, and location of delivery.

(d) The program shall document the number of individualsre-
ceiving written information/literature.

(e) For presentations, documentation shall include, as applica-
ble:

(1) date, time, and duration of activity;
(2) location of activity;
(3) staff/volunteers conducting activity;
(4) purpose and goal of activity; and
(5) number of participants.
§147.108. Prevention Education and kills Training.

(& Education and skills training must be designed to affect
critical lifeand social skillsand include decision-making, refusal skills,
critical analysis and systematic judgment abilities.

(b) The activities must include extensive interaction between
the leader and the participants.

(c) Activities shall be conducted according to a written, time-
specific curriculum, which is based on proven, effective principles.

(d) Each program that provides activities within this strategy
must help participants gain knowledge and/or skills needed to access
assistance or help with a problem.

(e) Documentation shal include, as applicable:
(1) date, time, and duration of activity;
(2) location of activity;
(3) staff/volunteers conducting activity;
(4) purpose and goal of activity;
(5) number of participants; and
(6) demographics of participants.
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8147.109. Alternative Activities.

(@) Each program that provides activities within this strategy
shall provide alternative activities designed to assist participantsin:

(1) mastering new skills;

(2) developing/maintaining relationships;

(3) bonding with peers, family, school, and community;

(4) building cultural understanding, and honoring diver-
sity; and

(5) identifying activities which offset the attraction to fill
needs met by alcohol, tobacco and other drug use.

(b) Alternative activities shall be planned and conducted to
complement the existing program design and proposed outcomes.

(c) Documentation shal include, as applicable:
(1) date, time, and duration of activity;
(2) location of activity;
(3) «aff/volunteers conducting activity;
(4) purpose and goal of activity; and
(5) number of participants.
§147.110. Problem Identification and Referral.

(@ Genera requirements. Each program will provide compo-
nents to identify those who have indulged in illegal use of tobacco or
alcohol and those individuals who can have indulged in first use of il-
licit drugs in order to assess if their behavior can be reversed through
education. Required components include screening, referral, and fol-
low-up. This strategy does not include any activity designed to deter-
mine if a person isin need of treatment.

(b) Screening. The screening process shall be designed to
identify warning signs for alcohol, tobacco, and/or other drug abuse.
The screening shall also identify STD/HIV risk factors as appropriate.

() Referral. The program shall maintain a current list of re-
ferral resources, including other services provided by the organization.

(d) Follow-up. The program shall conduct and document fol-
low-up on referrals to ensure that the participant has presented for ser-
vices.

(e) Documentation. The program shall maintain documenta-
tion of each screening which includes:

(1) date of the screening;
(2) zip code of the individual screened;
(3) demographics of the individual screened;
(4) referrals made; and
(5) any follow-up contacts.
§147.111. Community-Based Process.

(& Each program that provides activities within this strategy
shall work with other service providers, organizations, individuas, and
families to effectively promote substance abuse services and improve
the community’s ability to prevent substance abuse and related prob-
lems.

(b) Theprogram must establish formal linkageswith other ser-
vice providers to build a continuum of substance abuse servicesin the
community. The program shall document active participation in col-
laborations to support community resource development.

(c) When the program coordinates services with another
provider, there must be a written agreement that is renewed annually
(by signature or other documented contact) and includes:

(1) names of the providers entering into the agreement;
(2) servicesor activities each provider will provide;

(3) signatures of authorized representatives; and

(4) dates of action and expiration.

(d) Documentation of community-based process activities
shall include, as applicable:

(1) date, time, and duration of activity;

(2) key contact persons/providers involved;
(3) purpose and goal of activity;

(4) further action steps needed; and

(5) action or change achieved.

§147.112. Environmental and Social Policy.

(8 Each program that provides activities within this strategy
shall take steps to influence the incidence and prevalence of substance
abuse through:

(1) lega and regulatory strategies; or
(2) service and action-oriented activities.

(b) Activities must involve members of the community and
other key stakeholders who will be impacted by the outcome.

(c) Efforts must be systematic and sustained.
(d) Documentation shall include, as applicable:
(1) date, time, and duration of activity;
(2) key contact persons/providers involved;
(3) purpose and goal of activity;
(4) further action steps needed; and
(5) action or change achieved.

(e) Documentation of minors and tobacco presentations shall
document:

(1) content; and
(2) mode, time, and location of delivery.

(f) Theprogram shall document the number of personsreceiv-
ing written information/literature.

(g9) For presentations, documentation shall include, asapplica-
ble:

(1) date, time, and duration of activity;

(2) location of activity;

(3) staff/volunteers conducting the activity;
(4) purpose and goal of activity; and

(5) number of participants.

8147.113. Intervention Services.

(8 Each program that provides activities within this strategy
shall provide indicated prevention services to individual participants
who are showing early warning signs of substance use or abuse and/or
exhibiting other high risk problem behaviors. Family members may
aso be involved in these services.
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(b) The program shall determine the needs of the participant
(and family members) in a culturally appropriate, face-to-face screen-
ing. The screening shall gather information to identify the participant’s
risk and protective factors in five domains: individual, family, school,
peer relationships, and community. Should the participant and/or fam-
ily member need a more intensive level of services, the invention ser-
vice provider facilitates their access to the needed service.

(1) Information about the individual shall include:
(A) age, gender, culture and ethnicity;
(B) individual assets;
(C) ATOD use;, and
(D) legal issues.

(2) Information about the family as permitted by law shall
include:

(A) structure;
(B) functioning; and
(C) family history of ATOD use.
(3) Schooal information shall include:
(A) literacy level;
(B) academic performance; and
(C) behaviora functioning issues.
(4) Information about peer relationships shall include:
(A) ATOD usg;
(B) gang or club involvement;
(C) legal issues; and
(D) socia functioning.
(5) Information about the community shall include:
(A) economic status;
(B) genera environment;
(C) criminal activity; and
(D) availability of ATOD.

(c) The staff person and the participant (and family members,
if appropriate) shall develop an intervention plan to address identified
needs. The plan shall include:

(1) behavioral godls;
(2) timelines for completing the goals; and
(3) recommended indicated services.

(d) Intervention counseling sessions and screenings shall be
conducted through confidential face-to-face contacts with participants
and/or family members.

() The program may aso provide crisisintervention services
to participants and their families to intervene in situations which may
or may not involve alcohol and drug use, and which may escalate if
immediate attention is not provided.

(1) Crisisintervention may be offered through telephone
contacts and/or face- to-face individual, family, and group interven-
tions.

(2) Crisisintervention services must be documented.

(3) Crisis intervention services in the context of an indi-
cated prevention program may be provided by non-licensed staff who
are qualified to perform these functions.

(f) Intervention services for each participant shall be docu-
mented, including:

(1) the screening;
(2) theintervention plan;

(3) documentation of each intervention counseling ses-
sion, including a summary of the intervention counseling session, and
progress toward or away from identified goals;

(4) referrals and follow-ups; and

(5) an exit summary which includes a description of the
results achieved and participant status at closure.

8147.114. Community Coalitions.

(@ Community coditions shall implement strategies designed
to accomplish the following goals:

(1) to prevent and reduce substance use and abuse among
youth in each community served;

(2) tostrengthen collaboration in communities and support
the existing community-based prevention and treatment infrastructure;
and

(3) to increase citizen participation and greater commit-
ment among all sectors of the community toward reducing substance
use and abuse. Community coalitions shall include (or document at-
temptsto recruit) one or more representatives from each of these areas:

(A) vyouth;

(B) parents;

(C) businesses;

(D) medig

(E) schools;

(F) community organizations serving youth;
(G) faith-based groups;

(H) civic and/or volunteer groups;

(1) health care professionals;

(J) State, local or tribal governmental agencieswith ex-
pertise in substance abuse;

(K) other organizationsinvolved in reducing substance
abuse;

(L) law enforcement; and
(M) recovery community.

(b) Community coalitions shall implement community-based
processes and environmental and socia policy strategies in the com-
munity.

(c) Community coalitions, other than Statewide Incentive
Grant (SIG) recipients, shall not provide or subcontract for the
provision of individual direct services, including prevention education
and skills training, aternative activities or problem identification and
referral.

8147.115. Prevention Resource Centers.

(@ Thegoal of each prevention resource center shall beto in-
crease the effectiveness and visibility of prevention of alcohal, tobacco
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and other drug use and abuse within the region it is funded to serve
through information dissemination, community education, and identi-
fication of training resources and best practices in prevention.

(b) Each prevention resource center shall provide universal
prevention strategies to the region it serves.

(c) Identified target groups shall include a a minimum:
prevention professionals and volunteers; community leaders; teachers;
school counselors and educational administrators; children and
adolescents; parents and families;, communities at large; local news
media within the region served; and other persons in need of training
in the area of acohol, tobacco and other drugs.

(d) Thefollowing services are required of all funded preven-
tion resource centers:

(1) prevention needs assessment and resource identifica-
tion;

(2) prevention information marketing efforts;
(3) prevention training and referral to resources,

(4) prevention materials clearinghouse accessible to per-
sons served in their region;

(5) regiond coordination/networking; and

(6) regiona prevention resource center web site and toll-
free number.

(e) Each program shall submit reports as directed by the Com-
mission.
§147.116. Pregnant and Parenting Adult and Adolescent Female
Prevention Services.

In addition to the standards set forth in Chapter 148 of thistitle (relating
to Standard of Care), prevention providers serving pregnant, post-par-
tum female populations shall comply with the following standards of
carel

(1) provide outreach and prevention services in prenatal
clinics, hospitals, WIC offices, and other sites where adult and ado-
lescent women may be seeking reproductive health care;

(2) utilize evidence based curricula for education on sub-
stance use, abuse and the effects of ATOD upon the fetus to women
seeking services;

(3) identify pregnant women who are at high risk due to
their use of ATOD or who are at high risk due to the use of ATOD by
others and provide motivational counseling to reduce risk, provide ed-
ucation on reproductive health, fetal and child development, parenting,
and family violence;

(4) provide referral of children and family members for
substance prevention and/or treatment services,

(5) coordinate with other services and resources to include
continuing care for pregnant, post-partum and parenting women;

(6) provide referral of infants and children 0-3 for early
childhood intervention screening; and

(7) provide family service coordination for medical, peri-
natal, pediatric, WIC and other services that promote the health and
well being of the individual.

(8) PPI programs shall comply with §147.112 (&), (b)(1)
and (2), and (c) - (e) of thistitle (relating to Intervention Services).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400486

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

¢ ¢ ¢

SUBCHAPTER B. STANDARDS OF CARE
FOR HIV PROGRAMMING
40 TAC 88147.201 - 147.204

The new sections are adopted pursuant to the Texas Health and
Safety Code 8461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under
Texas Health and Safety Code 8464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

§147.201. Applicability.

The rules in this subchapter apply only to funded programs providing
HIV services.

§147.202. HIV Required Services.

(@ Programsreceiving TCADA HIV fundsshall provide com-
prehensive HIV servicesto HIV infected persons with substance abuse
problems and persons at risk of being infected as a result of substance
abuse related activity and their families and/or significant others. HIV
services shall include the following components:

(1) accessto HIV antibody counseling and testing. Staff
who perform HIV antibody counseling and testing must be currently
registered as a Prevention Counseling and Partner Elicitation (PCPE)
counselor with the Texas Department of Health.

(2) accessto screening for TB and STDs.

(3) counseling to help change behaviors associated with
risk of infection.

(b) Programsshall establish annual written service agreements
with a comprehensive community resource network of related health,
social service providers, and Texas Department of Health (TDH)-spon-
sored community or regional planning groups.

§147.203. Minimum Operational Reguirements for HIV Outreach
Programs.

(& HIV outreach programs identify substance abusers who
may or may not be seeking treatment and provide them with informa-
tion, activities, referral's, and education directed toward informing drug
users about the relationship between drug use (especialy injecting
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drug activity) and communicable diseases. The target population is
specific to:

(1) injecting drug users at risk of HIV infection;

(2) women, adolescents, and ethnic minority drug users at
risk of infection from HIV and other communicable diseases through
drug use or unprotected sexual activities; and

(3) other drug usersat risk of HIV and other communicable

diseases.
(b) HIV outreach service programs shall use outreach models
that are scientifically sound. Unless the Commission approves another

model inwriting, programs shall use one or more of the foll owing mod-
es:

(1) The Indigenous Leader Model: Intervention Manual,
Wiebel, W. and Levin, L.B., February 1992;

(2) TheNational Institute on Drug Abuse (NIDA) Standard
Intervention Model for Injection Drug Users: Intervention Manual, Na-
tional AIDS Demonstration Research (NADR) program, National In-
stitute on Drug Abuse, February 1992; and

(3) AIDS Intervention program for Injecting Drug Users:
Intervention Manual, Rhodes, R., Humfleet, G.L., et d., February
1992.

() HIV outreach services shall be delivered at times and loca-
tions that meet the needs of the target population.

(d) Commission-funded HIV outreach programs shall refer all
persons found to be HIV-infected to Commission-funded HIV early
intervention programs.

§147.204. Minimum Operational Requirements for HIV Early Inter-
vention (HEI) Programs.

(@ Programs shall develop and implement strategies to iden-
tify HIV infected individuals by increasing awareness of HEI services
within the target populations. Targets for such efforts should include
HIV outreach programs, other HIV service organizations, substance
abuse treatment programs, and related health organizations.

(b) Programsshall implement service coordination for HIV in-
fected individuals, which accommodates needs associated with treat-
ment for HIV and substance abuse services. Programs are linked as a
network to al other HEI providersin the system.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400487

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

¢ ¢ ¢

SUBCHAPTER C. NARCOTIC TREATMENT
PROGRAMS PROVIDING PHARMACOTHER-
APY SERVICES

40 TAC 8§8147.301 - 147.304

The new sections are adopted pursuant to the Texas Health and
Safety Code §461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under
Texas Health and Safety Code §464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

§147.301. Applicability.

The rules in this subchapter apply only to funded Narcotic Treatment
programs providing pharmacotherapy services.

§147.302. Program Objectives.

Theultimate objectivefor funding pharmacotherapy servicesisthat this
addicted population can have active lives, hold responsible jobs, suc-
ceed in schoal, care for families and have no greater incidence of psy-
chopathology or general medical problems that their drug-free peers.
Pharmacotherapy services are provided to substance abusing/depen-
dent persons who are addicted to opioids/narcotics. Services include
methadone administration and LAAM administration or other drugs
that might be approved by the Federa Drug Administration (FDA)
for therapy and approved by the Commission for payment. Narcotic
treatment programs providing pharmacotherapy services should work
to foster de-stigmatization, encourage the devel opment of new clinical
strategies and treatment strategies, promote individuaized treatment
planning, and ensure client rights.

§147.303. Required Services.
(@) Service components, modalities and delivery systems.

(1) Programs shall provide to staff and clients basic
substance abuse/HIV/STDS/TB information. The information should
include routes of transmission, methods of prevention, high-risk
behaviors, occupational precautions, and behaviors in violation of
Texas laws.

(2) Methadone/LAAM dosage levels should be conducted
by atrained physician based on datathat isadequate for each individual
client.

(3) Programs shall provide or offer through a memoran-
dum of understanding (MOU) with an appropriate service provider,
high-risk prenatal care, proper dietary/nutrition requirements, ongoing
individual, family, or group counseling, and parenting classes in con-
junction with methadone treatment.

(4) Programs must ensure that methadone/LAAM clients
have accessto inpatient, residential or outpatient treatment for medical,
surgical, psychiatric, and non-opiate chemical dependency conditions
without interruption of pharmacotherapy services.

(b) Program design and implementation must address client’s
access to a full continuum of care to include substance free treatment
for ATOD.

(c) Identify those services and/or collaborative arrangements
that address co-occurring psychiatric and substance abuse disordersre-
quirements.

(d) Treatment plans must address, if applicable:
(1) client’sabuse or dependence on other substances; and
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(2) employment counseling and support.
§147.304. Minimum Operational Requirements.

(& All narcotic treatment programs providing pharmacother-
apy services shall maintain certification and licensure compliance with
applicable statutes and regulations adopted by: Texas Department of
Health; Center for Substance Abuse Treatment; and the Drug Enforce-
ment Agency.

(b) Narcotic treatment programs providing pharmacotherapy
shall ensure that clients served in programs funded by the Commis-
sion receive face to face individual chemica dependency counseling
sessions, a minimum of once per week, during the initial 45 days of
treatment. After the initial 45 days of continuous treatment, the client
shall receive at least one face to face individualized counseling session
every two weeks. After one year of continuous treatment, the client
shall receive at |least one individual counseling session each month.

(c) For al methadone clients, including those admitted on or
after September 1, 2002, the maximum duration of methadone ser-
vices under a contract shall be 18 months. The executive director of
the Commission may grant exceptions to this restriction upon appli-
cation by the contractor. Any request for exception must be justified
by documentation showing that the client needs additional methadone
services. The executive director may consider whether the client has a
documented medical, physical or mental health condition, which would
prevent gainful and sustainable employment. If the need for contin-
ued servicesis due to amedical or physical condition, the assessment
to justify extended services must be performed by a licensed health
professional as defined by 8141.101(71) of this title (relating to Def-
initions). If itisaresult of a mental health condition, the assessment
must be conducted by a qualified mental health professional as defined
by 8141.101(99) of thistitle. The assessment of the client’s condition
must bein direct consultation with aphysician licensed by, and in good
standing with, the Texas State Board of Medical Examiners.

(d) All narcotic treatment programs providing pharmacother-
apy shall adopt policies and procedures that conform with §144.418(b)
of thistitle (relating to Capacity Reporting) and §147.701 of this title
(relating to Waiting Lists and Interim Services).

(e) All narcotic treatment programs providing pharmacother-
apy shall completeaclient fee assessment on each Commission-funded
client every six months.

(f) All direct care employees shall receive annual training that
includes: symptoms of opiate withdrawal; drug urine screens; current
standards of pharmacotherapy; and poly-drug addiction.

(9) The narcotic treatment program providing pharmacother-
apy shall ensure that each individual who requests and is in need of
treatment for intravenous drug abuse is admitted to an appropriate pro-
gram not later than 21 days after making the request. Interim services
must be provided within 48 hours.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400488

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

¢ ¢ ¢

SUBCHAPTER D. OUTREACH, SCREENING,
ASSESSMENT AND REFERRAL (OSAR)
SERVICES

40 TAC 8§147.401, §147.402

The new sections are adopted pursuant to the Texas Health and
Safety Code 8461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under
Texas Health and Safety Code 8464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

§147.401. Applicability.

The rulesin this subchapter apply only to funded outreach, screening,
assessment and referral (OSAR) services.

§147.402. Sandards for Outreach, Screening, Assessment and Re-
ferral Service Provision.

(@ OSARsshal provide screening and assessment, brief inter-
ventions, and referral services to individuals with potential substance
use disorders.

(b) Screening shall include determination of financial and clin-
ical eligibility for Commission-funded services.

(c) Services shal be offered at times and in locations that fa-
cilitate access for target populations, including off-site locations.

(d) Screening and emergency response shall be available 24
hours a day, seven days a week. Screening and assessment shall be
conducted by qualified staff using the Commission’ sBehavioral Health
Integrated Provider System (BHIPS).

(e) Screening and assessment shall be sufficient to determine
the problem severity, service needs, and stage of change. All clients
referred for treatment shall have aDSM diagnosis.

(f) Services shall be provided by qualified staff with skillsin
motivational interviewing and other engagement techniques.

(9) If anindividual is eligible and motivated for Commission-
funded services, the OSAR shall arrange for admission to the appro-
priate service based on client needs and preferences.

(h) The OSAR shall provide brief interventions to help indi-
viduals move through the stages of change to a state of readiness to
address substance use problems. Brief intervention may be provided
as pre-treatment or interim services or as an independent service.

(i) Individuals who are not eligible for TCADA-funded ser-
vices shall be referred to service providers consistent with their needs
and financial resources.

ADOPTED RULES February 6, 2004 29 TexReg 1223



(1) Screening and assessment shall, when appropriate, address
the family asaunit and referrals shall be provided for family members,
including prevention services for children.

(k) Theprogram shall maintain aresourcedirectory onfilethat
contains current information about local referral resources, including
location and contact information, services offered, and digibility cri-
teria.

(I) OSARsshall coordinate client care across the continuum of
care.

(1) A careplan shal be developed for individuals entering
Commission-funded services.

(2) TheOSAR shall facilitate timely placement into an ap-
propriate level of service.

(3) The OSAR shal provide long-term service coordina-
tion for high-severity clients, including:

(A) participating in evaluating treatment;

(B) facilitating intensity of services as determined by
client needs and progress;

(C) participating in transfer and discharge planning;
(D) conducting post-discharge follow-up;
(E) providing long-term monitoring; and

(F) offering brief interventions when needed to main-
tain stability.
(m) OSARs shal coordinate with Commission-funded

providers to ensure a seamless episode of care and maximize use of
available resources.

(n) OSARs shall promote community awareness of available
services through outreach with emphasis on increasing access for pri-
ority populations.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400489

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

L4 L4 L4
SUBCHAPTER E. TREATMENT
PERFORMANCE STANDARDS

40 TAC 8§147.501, §147.502

The new sections are adopted pursuant to the Texas Health and
Safety Code 8461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under

Texas Health and Safety Code §464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

§147.501. Applicability.
The rulesin this subchapter apply only to funded treatment programs.
8§147.502. Select Performance Measure Definitions.

(@ Minimum Duration of Retention in Treatment Reporting
Requirement. This reporting requirement applies to intensive residen-
tial, supportive residential and outpatient programs except for phar-
macotherapy programs. For aclient to have completed the minimum
threshold of retention in treatment, the client record must document the
client-specific information that supportsthe reason for discharge listed
on the discharge report in BHIPS. A client will be considered to have
completed the minimum duration of retention in treatment if:

(1) In intensive or supportive residentia program, the
client’s length of stay is at least 14 days.

(2) In outpatient programs, the client has attended at |east
14 individual or group sessions.

(3) The discharge summary or transfer note shall indicate
whether the client has successfully compl eted the minimum duration of
retention in treatment according to the above criteria(unlessthereasons
for earlier discharge are clinically appropriate and documented) and
must be signed by a qualified credentialed counselor (QCC).

(b) Abstinence. This measure applies to al programs except
for pharmacotherapy programs and detoxification programs. Absti-
nence is the percent of clients who report no use of alcohol or drugs
in the past 30 days when contacted 60 days after discharge from the
treatment program.

() Referral Rate. This measure applies to detoxification pro-
grams. Referral rate is the percentage of clients who have completed
detoxification treatment and are transferred continuing substance abuse
treatment as defined below.

(d) Completion of Detoxification Treatment. The client record
must record that both the following criteria have been met. Levels of
toxic substances and withdrawal symptoms have been sufficiently re-
duced so that the client is medically stable and able to participate in
alessintensive level of treatment. A statement to this effect must be
signed by the medical director or designee of the program in the dis-
charge summary or transfer note. A discharge plan or discharge note
must be completed prior to discharge or transfer in accordance with
§148.805 of thistitle (relating to Discharge).

(e) Referral. For aclient to have been transferred from detox-
ification to continuing substance abuse treatment, the client records
must indicate that one of the following criteria has been met.

(1) The client has been discharged from the program and
referred to a less intensive level of treatment in another facility, and
the program has conducted follow-up to determine the results of the
referral. The referral and follow-up must be documented in the client
record.

(2) Theclient has been transferred to aless intensive level
of treatment within the organization. The client record must include a
transfer note to document the transfer.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400490

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

¢ ¢ ¢

SUBCHAPTER F. TREATMENT FOR
PREGNANT AND POST PARTUM WOMEN
WITH DEPENDENT CHILDREN

40 TAC 8§8147.601 - 147.604

The new sections are adopted pursuant to the Texas Health and
Safety Code 8461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and 8§461.0141 which
provides the Commission with authority to adopt rules regarding
purchase of services. The new sections are also adopted under
Texas Health and Safety Code §464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new sections are
Chapters 461 and 464 of the Health and Safety Code.

8§147.601. Applicability.

The rules in this subchapter apply only to funded treatment programs
for pregnant and post partum women with dependent children.
8§147.602. Purpose of Program.

The Commission shall provide awards or contracts for the purpose of
providing to pregnant and postpartum women and their children, in-
cluding children in the custody of the court or the State, treatment for
substance abuse through programs in which, during the course of re-
ceiving treatment:

(1) the women reside in facilities provided by the pro-
grams,

(2) theminor children of the women reside with thewomen
in such facilities, if the women so request; and

(3) theservicesdescribed in this section are availableto or
on behalf of the women.
§147.603. Availability of Services.
(@ A program will ensure:
(1) treatment services and each supplemental service will

be availablethrough the program, either directly or through agreements
with other entities; and

(2) the serviceswill be made available to each woman ad-
mitted to the program.

(b) A provider shal provide or arrange for transportation to all
services required and not provided at the facility.
§147.604. Individualized Plan of Services.

A funding agreement for an award for provision of services under this
subchapter shall contain the following requirements:

(1) Inproviding authorized servicesfor an eligible woman,
the program shall, in consultation with the women, prepare an individ-
ualized plan for the provision to the woman of the services.

(2) Treatment services under the plan will include:

(A) individual, group, and family counseling, as appro-
priate, regarding substance abuse; and

(B) follow-up services to assist the woman in prevent-
ing arelapse into such abuse.

(3) Treatment services provided shall be gender specific.

(4) Required supplemental services for eligible women
shall include:

(A) provisionof, or referral to, prenatal and postpartum
health care;

(B) referrals for necessary hospital services; and
(C) referral to comprehensive social services.

(5) Required supplemental servicesfor theinfantsand chil-
dren of the woman shall be directly provided or provided by referral if
the provider does not employ qualified staff:

(A) pediatric health care, including treatment for any
perinatal effects of maternal substance abuse and including screenings
regarding the physical and mental development of theinfants and chil-
dren and immunizations,

(B) provision of, or referral to, counseling and other
mental health services, in the case of children; and

(C) referral to comprehensive social services.

(6) Therapeutic interventions for children in custody of
women in treatment shall address their devel opment needs and issues
of sexual abuse and neglect either directly or through referral.

(7) Supervision of children shall be provided during peri-
ods in which the woman is engaged in therapy or in other necessary
health or rehabilitative activities.

(8) Training in parenting shall be provided.

(9) CounsdliingonHIV and on acquired immune deficiency
syndrome (AIDS), STDsand TB shall be provided directly or by refer-
ral.

(A) Clients shall be given the opportunity for pre- and
post-test counseling on HIV and AIDS.

(B) Clientswithapositivetest for HIV shall bereferred,
when possible, to a Commission HEI/HIV coordinator or other com-
munity resources to be considered for services.

(C) Clients shall be offered testing for tuberculosis
upon request.

(D) Clients shall be offered testing for sexually trans-
mitted disease.

(10) Counsdling on domestic violence and sexual abuse
shall be provided, directly or by referral.

(11) Counseling on obtaining employment, including the
importance of graduating from asecondary school or GED course, shall
be provided.

(12) Reasonable efforts shall be made to preserve and sup-
port the family units of the women, including promoting the appropri-
ate involvement of parents and others, and counseling the children of
the women.
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(A) In cases when the State has custody of the minor
child, all efforts will be made to participate in a family reunification
plan with the custodial agency.

(B) Theprovider will work with the court and the client
to meet the conditions of the court to reunite the family.

(13) Planning for and counseling to assist reentry into so-
ciety shall be provided, both before and after discharge, including re-
ferrals to any public or nonprofit private entities in the community in-
volved that provide services appropriate for thewomen and the children
of the women.

(14) Service coordination shall be provided, to include:

(A) assessing the extent to which authorized services
are appropriate for the women and their children;

(B) inthe case of the services that are appropriate, en-
suring that the services are provided in a coordinated manner; and

(C) assistance in establishing eligibility for assistance
under Federal, State, and local programs providing health services,
mental health services, housing services, employment services, edu-
cational services, or social services.

(15) The program shall provide outreach services in the
communities served to help identify women who are engaging in sub-
stance abuse and to encourage the women to seek services.

(16) A program providing services will:

(A) be operated at alocation that is accessible to low-
income pregnant and postpartum women; and

(B) provide authorized servicesin the language and the
cultural context that is most appropriate.

(17) A funded program shall provide for continuing educa-
tionintreatment servicesfor theindividualswhowill providetreatment
in the program to be operated by the program pursuant to such subsec-
tion.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400491

Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668
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SUBCHAPTER G. CAPACITY MANAGEMENT
AND INTERIM SERVICES
40 TAC 8147.701

The new section is adopted pursuant to the Texas Health and
Safety Code §461.012(a)(15) which provides the Commission
with the authority to adopt rules governing its functions, includ-
ing rules that prescribe the policies and procedures it follows in
administering any Commission program and §461.0141 which

provides the Commission with authority to adopt rules regarding
purchase of services. The new section is also adopted under
Texas Health and Safety Code §464.009, which provides TCADA
with the authority to adopt rules and standards for the licensure
of chemical dependency treatment facilities.

The codes affected by the adoption of the new section are Chap-
ters 461 and 464 of the Health and Safety Code.

§147.701. \Waiting List and Interim Services.
The following provisions apply to all funded treatment services:

(1) The program shall maintain a waiting list or other or-
ganized and documented system to track eligibleindividuals who have
been screened but cannot be treated immediately because of insuffi-
cient capacity. Eligible individuals who cannot enter treatment due to
other circumstances may be placed on the waiting list, but the provider
shall not hold empty beds or slots for anticipated clients for more than
48 hours.

(2) Theprogram shall establish criteriathat place members
of the priority populations at the top of the waiting list.

(3) Whenindividuasareplaced onawaiting list, they shall
aso be referred to an entity that can provide testing, counseling, and
treatment for HIV, TB and STDs.

(4) The program shall consult the State's facility capacity
management system to facilitate prompt placement in an appropriate
treatment program within a reasonabl e geographic area.

(5) The program shall implement written procedures to
maintain contact with individuals waiting for admission.

(6) When a program does not have capacity to admit an
injecting drug user or pregnant female, the program shall place the in-
dividual in another treatment facility or provide reasonable access to
interim services (when another treatment facility is not available).

(A) Interim services shall be offered within 48 hours.

(B) Interim services shall include counseling and edu-
cation about HIV and TB, including the risks of needle-sharing, the
risks of transmission to sexua partners and infants, and steps that can
be taken to prevent transmission. Referrals for HIV or tuberculosis
treatment shall be provided if necessary. For pregnant females, interim
services shall aso include counseling about the effects of alcohol and
drug use on the fetus and referrals for prenatal care.

(C) The program shall maintain documentation of in-
terim services provided.

(7) The program shall ensure that each individual who re-
questsand isin need of treatment for i ntravenous drug abuseis admitted
to an appropriate program not later than 21 days after making the re-
quest. Interim services must be provided within 48 hours as described
in paragraph (6)(A) of this section.

(8) Capacity management may be handled through a cen-
tralized intake system.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400492
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Thomas F. Best

General Counsel

Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2004

Proposal publication date: August 29, 2003

For further information, please call: (512) 349-6668

¢ ¢ ¢

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 364. REQUIREMENTS FOR
LICENSURE
40 TAC 8364.4

The Texas Board of Occupational Therapy Examiners adopts
amendments to §364.4, concerning Licensure by Endorsement,
with changes to the proposed text as published in the July 25
2003, issue of Texas Register (28 TexTeg 5842).

The section was amended to require applicants to submit the
correct documents for their application.

One letter was received regarding adoption of the amendment.
from the American Occupational Therapy Association that no
score information exists for those who were certified prior to
1985.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.

8364.4. Licensure by Endorsement.

(@ Theboard may issuealicenseby endorsement to applicants
currently licensed in another state, District of Columbiaor territory of
the United States which haslicensing requirements substantially equiv-
alent to this state. Previous Texas licensees are not eligible for License
by Endorsement. An Applicant seeking endorsement must:

(1) meet all provisions for §364.1 of this title (relating to
Reguirements for License);

(2) arrange to have NBCOT's score report form sent di-
rectly to the board except applicants examined prior to 1985 should
have NBCOT provide the board it’s Verification of Certification form.

(3) Submit verification of licensein good standing from the
state(s) in which the applicant is currently licensed. This must be an
original verification sent directly by thelicensing board in that state, or,

(4) submit, if applying from a non-licensing state or US
military and not holding a current state license, a Verification of Em-
ployment form substantiating occupational therapy employment for at
least 2 yearsimmediately preceding application for a Texas license

(b) Provisiona License:

(1) TheBoard may grant aProvisional Licenseto an appli-
cant who is applying for License by endorsement if there is an unwar-
ranted delay in the submission of required documentation outside the
applicant’s control. All other requirements for licensure by endorse-
ment must be met. The applicant must also submit the Provisiona Li-
cense fee as set by the Executive Council. The Board may not grant a
provisional license to an applicant with disciplinary action in their li-
cense history, or to an applicant with pending disciplinary action. The
Provisional License will have aduration of 180 days.

(2) The Board may grant a Provisional License to an ap-
plicant who has previously held a Texas license and does not meet the
requirementsfor restoration of alicense as outlined in Chapter 370 pro-
vided that such applicant has a current license in good standing in an-
other state which has licensing requirements substantially equivalent
to Texas. Upon receiving a passing score from NBCOT, a new regular
license will be issued, as outlined in §364.2 of this chapter. A failing
score will result in revocation of the Provisional License. The Provi-
sional License will have aduration of 180 days. The applicant must:

(A) submit anew application as outlined in §364.1 and
§364.2 of thistitle;

(B) submit verification of the current license in another
state or US territory;

(C) submit the provisional license fee as set by the Ex-
ecutive Council;

(D) submitacopy of theconfirmation of registration for
NBCOT’s national examination.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 23,
2004.

TRD-200400482

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Effective date: February 12, 2004

Proposal publication date: July 25, 2003

For further information, please call: (512) 305-6962
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Texas SDEPARTMENT

Notification Pursuant to the Insurance Code, Chapter 5,
Subchapter L

Or INSURANC

As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed actions by the
Texas Department of Insurance. Notice of action proposed under Article 5.96 must be published in the Texas Register not
later than the 30™ day before the proposal is adopted. Notice of action proposed under Article 5.97 must be published in the
Texas Register not later than the 10" day before the proposal is adopted. The Administrative Procedure Act, Government
Code, Chapters 2001 and 2002, does not apply to department action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department of Insurance,

333 Guadalupe Street, Austin, Texas 78701.

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the requirements of the

Administrative Procedure Act.

Texas Department of Insurance
Final Action on Rules

EXEMPT FILING NOTIFICATION PURSUANT TO THE INSUR-
ANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE 5.96 DE-
NIAL OF AMENDMENTS TO THE TEXAS BASIC MANUAL OF
RULES, CLASSIFICATIONS AND EXPERIENCE RATING PLAN
FOR WORKERS COMPENSATION AND EMPLOYERS LIABIL-
ITY INSURANCE

The Commissioner of Insurance (“Commissioner”) held apublic hear-
ing under Docket No. 2578 on December 2, 2003 at 9:30 am., in Room
100 of the William Hobby, Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas to consider the petition of American Interna
tional Companies (AlIG). The petition sought the adoption of amend-
ments to various rules pertaining to terrorism premium in the Texas
Basic Manual of Rules, Classifications and Experience Rating Plan for
Workers' Compensation and Employers' Liability Insurance (Manual)
and in the Texas Workers' Compensation Statistical Plan (Stat Plan
Manua). AlG'’s petition proposing the amendments was filed with the
Texas Department of Insurance (TDI) Chief Clerk on October 14, 2003,
and the notice of hearing was published in the November 14, 2003 is-
sue of the Texas Register (28 TexReg 10291).

On February 24, 2003, a petition was filed by Staff proposing that ter-
rorism premium be calculated based on total payroll for the policy-
holder. The methodology proposed by Staff was very similar to the
methodology proposed by the National Council on Compensation In-
surance (NCCI) for the states in which NCCI is the rating authority.
Public notice of the staff’s proposal was published in the March 7,
2003 issue of the Texas Register (28 TexReg 2127). No hearing was
requested nor comments received concerning the proposa during the
30 days following the publication. On April 16, 2003, the Commis-
sioner’s Order No. 03-0273 was signed adopting the proposed amend-
ments made by staff in its petition requiring that for Workers Compen-
sation, terrorism premium be calculated based on total payroll for the
policyholder. The effective date of the regulation was May 10, 2003,
which is 15 days after the notice of the adoption was published in the
Texas Register (28 TexReg 3529).

AIG originally filed its petition on July 17, 2003 and amended its re-
quest on September 2, 2003 and October 14, 2003. AlG proposed 4
amendments to the Manual and one amendment to the Stat Plan Man-
ual, al of which pertain to adding an alternate method of calculating
terrorism premium. This aternate method allows terrorism premium
to be calculated as a percentage of premium.

The first proposed amendment modifies Rule |11 E., Calculation of To-
tal Estimated Policy Cost—Item 4, of the Manual by amending thea go-
rithm used to calculate workers' compensation premium to include the
alternate method of calculating terrorism premium as a percentage of
premium. The method of calculating terrorism premium proposed by
the petitioner requires that the Premium Subject to Experience Mod-
ifier be multiplied by the terrorism rate filed with TDI by the insur-
ance company and then the Estimated Standard Premium is increased
by the results of such multiplication. The Premium Subject to Expe-
rience Modifier includes the Premium Incentive for Small Employers
which is affected by the employer’s claims experience. By applying
the terrorism rate to the premium after it has been adjusted by the Pre-
mium Incentive for Small Employers, some small employers with the
same or similar circumstances and conditions will be paying more ter-
rorism premium due solely to prior claims experience. The petitioner
presented no arguments for its application of the terrorism rate to the
Premium Subject to Experience Modifier.

The second proposed amendment modifies Rule VI J., Terrorism Pre-
mium, of the Manual by adding the option of cal culating terrorism pre-
mium based on premium rather than payroll. This proposed amend-
ment indicates that the carrier will select the methodology used to cal-
culateterrorism premium and filethat selection with TDI. Asdiscussed
in the preceding paragraph, the proposed amendment to the rule con-
templates that if terrorism premium is calculated on premium rather
than payroll, then the terrorism premium is determined after the appli-
cation of the Premium Incentive for Small Employers, if applicable. In
addition, the proposed amendment to Rule V1 J. of the Manual indicates
that if terrorism premium is based on the petitioner’s methodology
rather than the current rule, then terrorism premium would include pre-
mium developed under Code 0913 — Domestic Workers — Residences
Per CapitaBasis. Code 0913 isaper capitaclassification, meaning that
the premium is cal culated on the number of employees working under
that classification, rather than on apayroll basis. Under thecurrent rule,
terrorism premium does not apply to premium devel oped under Code
0913 because the basis of terrorism premium is payroll. In support of
its amendment, the petitioner argued that its premium-based method-
ology is specifically permitted by the United States Department of the
Treasury Interim Ruledated April 15, 2003, is consistent with standard
business practice relating to the application of surcharges, assessments
and taxes and is consistent with the recoupment provisions of the Ter-
rorism Risk Insurance Act of 2002 (TRIA). The petitioner offered no
support for applying the terrorism premium to Code 0913 workers if
the alternate methodology is used.

The third proposed amendment offered by the Petitioner modifies Rule
XV —Domestic Workers— Residences, Section D. of the Manual. This
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rule currently states that premium developed under Code 0913 is not
included in the calculation of terrorism premium. The petitioner's
methodol ogy includes premium devel oped under Code 0913 in the cal-
culation of terrorism premium. Using the petitioner’s methodol ogy
increases the amount of terrorism premium for a policyholder, even
though there has been no increase in the risk of aterrorism loss. This
increase in premium is unjustified and excessive considering that the
risk of aterrorism lossis not increased. The petitioner offered no sup-
port for applying the terrorism premium to Code 0913 workers if the
alternate methodology is used.

The fourth proposed amendment offered by Petitioner modifies Rule
XVII - Premium Incentivefor Small Employers, Section F. of the Man-
ual indicating that if terrorism premium is calculated on the basis of
premium rather than payrall, then the terrorism premiumis determined
after the application of the premium incentive for small employers, if
applicable. As stated in the discussion of amendment one, the peti-
tioner presented no arguments for its application of the terrorism rate
to Premium Subject to Experience Modifier.

The fifth proposed amendment offered by Petitioner, modifies Part I11
16 of the Stat Plan Manual to match the changes proposed to Rule |11
E., Rule VI J, Rule XV D. and Rule XVII. F of the Manual.

The petitioner testified that AIG selected the premium methodol ogy
for calculating terrorism premium rather than the payroll methodol-
ogy because the premium methodol ogy is consistent with thedefinition
of a contingency factor. The definition of a contingency factor, refer-
enced by the petitioner wastaken from the Casualty Actuarial Society’s
(CAS) publication Foundations of Casualty Actuarial Sciences and is
described as“acushion inrate levelsfor eventsthat could not be accu-
rately forecast, such as severe economic conditions, unusual loss occur-
rences, or other ‘unpredictable’ developments.” The CAS's Statement
of Principles Regarding Property and Casualty Insurance Ratemaking
describes a contingency factor as acharge for any systemic variation of
the estimated costs from the expected costs. The Commissioner does
not find the petitioner's arguments persuasive. The methodology se-
lected by the petitioner to determine terrorism premiumisnot akinto a
contingency factor. Terrorism losses or exposure can be identified and
built into the ratemaking process through the same means as other cata-
strophic loss exposures, such asincluding hurricanesin the ratemaking
process for homeowners insurance. Loss exposuresthat are difficult to
quantify by traditional actuarial methods are often measured or priced
by the use of models.

As further support of its proposed methodology, the petitioner cites
Section 50.12(b) of the United States Treasury Interim Final Rule (fi-
nal rule) dated April 15, 2003. The Commissioner doesnot find thisar-
gument to be sufficiently persuasive. Section 50.12 addresses the type
of disclosure an insurer must give its insured and does not address the
methodology of calculating premiums. Further, this section states“An
insurer may describe the premium charged for insured losses covered
by the Program as a percentage of annual premium, if consistent with
standard business practice. An insurer may not describe the premium
in amanner that is misleading in the context of the Program, such as
characterizing the premium as a’ surcharge.’”

Although the proposed methodology may be commonly used for other
lines of property and casualty insurance, it isinconsistent with the stan-
dard business practice of determining workers' compensation premi-
umsin this state. The standard business practice for calculating work-
ers’ compensation premium is to multiply the total amount of payroll

for the policyholder, expressed in hundreds of dollars, by a rate. A
surcharge is normally determined by multiplying premium by a fac-
tor. The specific language of the final rule clearly states that the ter-
rorism premium for aworkers' compensation policy is not a surcharge
and to describe it as such violates TRIA. The petitioner stated that its
methodology is consistent with TRIA'S recoupment provisions. The
Treasury’s Final Rule dated July 7, 2003 states that the amount of fed-
eral payment for an insured loss resulting from an act of terrorism is
to be determined based upon the insurance company deductibles and
excess |oss sharing with the federal government. Section 103(e)(8) of
TRIA provides the treasury with the authority to recoup federal pay-
ments made under TRIA through policyholder surcharges, up to amax-
imum annual amount. Clearly, thereis adifference between the terror-
ism premium paid by policyholders when workers' compensation cov-
erage is purchased and the recoupment mandated by the federa gov-
ernment from policyholders that will be required in the event of ater-
rorismloss. Lastly, the petitioner stated that the proposed methodol ogy
is understandabl e to the policyhol der since the most understandable ar-
ticulation of a surcharge is as a percentage of premium. However, as
described above, Section 50.12 of the final ruleisvery specific in stat-
ing that the disclosure notice must not describe the terrorism premium
in amanner that is misleading, such as characterizing it as a surcharge.

The Commissioner does not find the Petitioner’s arguments to be per-
suasive. The Commissioner finds that the proposed alternative method
would disrupt the standard method for determining workers' compen-
sation terrorism premium, allows insureds with the same classification
to pay premium at a different rate without justification or support, does
not adequately provide suitablejustification for the application of ater-
rorism rate to the Premium Subject to Experience Modifier and allows
the insurance company to choose a methodology in calculating terror-
ism premium that may increase the amount of terrorism premium for a
policyholder when there has been no increase in the risk of aterrorism
loss, nor an acceptable criteria established for selecting the methodol -
ogy of calculation by the insurer. Based upon the foregoing, the Com-
missioner is of the opinion that the petition should be denied.

The Commissioner has jurisdiction of this matter pursuant to the In-
surance Code, Article5.96, which authorizes the Commissioner to pro-
mul gate standard and uniform manual rulesfor workers' compensation.

This notification is made pursuant to the Insurance Code Article 5.96,
which exempts action taken under this article from the requirements of
the Administrative Procedure Act (Government Code, §2001).

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the petition filed by American International Companiesfor amend-
ments under Reference No. W-0703-14 and heard under Docket No.
2578 be denied.

TRD-200400481

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Filed: January 23, 2004

¢ ¢ ¢
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‘Review Or

cAGENCY ‘RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Agency Rule Review Plan
Texas Motor Vehicle Board

Title 16, Part 6

TRD-200400465
Filed: January 22, 2004

¢ 14 14
Proposed Rule Reviews

Texas Department of Health
Title 25, Part 1

The Texas Department of Health (department) will review and consider
for readoption, revision, or repeal Title 25, Texas Administrative Code,
Part 1. Texas Department of Health, Chapter 289. Radiation Control,
Subchapter E. Registration Regulations, §289.230, and Subchapter F.
License Regulations, §289.254 and §289.260.

This review is in accordance with the Texas Government Code,
§2001.039 regarding agency review of existing rules.

An assessment will be made by the department as to whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the department.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in the Texas Register to Linda
Wiegman, Office of General Counsel, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Any proposed changesto
these rules as aresult of the review will be published in the Proposed
Rule Section of the Texas Register and will be open for an additional
30 day public comment period prior to final adoption or repea by the
department.

TRD-200400506

Susan K. Steeg

General Counsel

Texas Department of Health

Filed: January 27, 2004

¢ 14 14
Texas Department of Licensing and Regulation
Title 16, Part 4

The Texas Department of Licensing and Regulation (Department) files
this notice of intent to review and consideration for re-adoption, revi-
sion, or repeal, Title 16, Texas Administrative Code, Chapter 60, Texas
Commission of Licensing and Regulation. This review and considera-
tion is being conducted in accordance with the requirements of Texas
Government Code, §2001.039.

An assessment will be made by the Department as to whether the rea-
sons for adopting or readopting these rules continue to exist. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Department.

As required by Texas Government Code, §2001.039, any questions
or written comments pertaining to this rule review may be submitted
to Chris Kadas, General Counsel, PO. Box 12157, Austin, Texas
78711, facsimile (512) 475-2872, or by e-mail, chriskadas@li-
censestatetx.us. The deadline for comments is 30 days after
publication in the Texas Register.

Proposed changes to these rules are published in the Proposed Rules
section of thisissue of the Texas Register. The proposed rules are open
for public comment prior to final adoption or repeal by the Department,
in accordance with the requirements of the Administrative Procedure
Act, Texas Government Code, Chapter 2001.

Subchapter A. Authority and Responsibilities

860.1. Authority.

860.10. Definitions.

Subchapter B. Organization

860.60. Responsihilities of the Commission--General Provisions.
§60.61. Responsihilities of the Commission--Megtings.

860.62. General Powers and Duties of the Commission.

§60.63. Responsihilities of the Department and Executive Director.
860.64. Duration of Advisory Committee/Boards/Councils.
8§60.65. Petition for Adoption of Rules.

Subchapter C. Fees

860.80. Program Fees.

860.81. Charges for Providing Copies of Public Information.
860.82. Dishonored Check Fee.

860.83. Late Renewal Fees.

Subchapter D. Practice and Procedure
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§60.100.
§60.101.
§60.102.
§60.103.
§60.104.
§60.105.
§60.106.
§60.107.
§60.108.
§60.120.
§60.121.
§60.122.
§60.123.
§60.124.
§60.150.
§60.151.
§60.152.
§60.153.
§60.154.
§60.155.
§60.156.
§60.157.
§60.158.
§60.159.
§60.160.
§60.170.
§60.171.
§60.172.
§60.173.
§60.174.
§60.190.
§60.191.
§60.192.

Purpose and Scope.

Filing, Computation of Time, and Notice.
Agreements To Be in Writing.
Hearings Examiner.

Conduct and Decorum.

Ex Parte Consultations.

Parties.

Representative Appearances.
Form and Content of Pleadings.
Motions.

Service of Documents on Parties.

Examination and Correction of Pleadings.

Amended Pleadings.

Prepared Testimony and Exhibits.
Dismissal Without Hearing.
Disposition by Agreement.
Prehearing Conference.

Postponement, Continuance, Withdrawal, or Dismissal.

Consolidation.

Discovery.

Place and Nature of Hearings.
Order of Procedure.

Briefs.

Participation by Telephone.
Failure to Attend Hearing and Defaullt.
Reporters and Transcripts.

The Record.

Evidence.

Offer of Proof.

Formal Exceptions Not Required.
Proposals for Decision.

Filing of Exceptions and Replies.

Final Orders, Motionsfor Rehearing, and Emergency Orders.

Subchapter E. Administration

§60.200.
§60.201.

Assignment and Use of Agency Vehicles.
Employee Training and Education.

TRD-200400502

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Filed: January 26, 2004

¢ ¢ ¢

Texas Motor Vehicle Board

Title 16,

Part 6

The Texas Motor Vehicle Board (Board) will review and consider for
readoption, revision or repeal Title 16, Texas Administrative Code, Part
6, Texas Motor Vehicle Board, Chapter 101, Practice and Procedure;
Chapter 103, Genera Rules; Chapter 105, Advertising; Chapter 107,
Warranty Performance Obligations; Chapter 109, Lessors and Lease
Facilitators, and Chapter 111, General Distinguishing Numbers. The
review is in accordance with Texas Government Code, §2001.039 re-
garding agency review of existing rules.

A preliminary assessment of these chapters indicates that the reasons
for initially adopting the rules continue to exist. Proposed new §103.2
is pending and §8107.6 has amendments pending (both to be published
in the February 6, 2004, edition of the Texas Register), which will be
considered at the Board’sMarch 25, 2004 meeting, along with the rule
review.

Comments on the review may be submitted in writing within to Brett
Bray, Director, Maotor Vehicle Division, Texas Department of Trans-
portation, PO. Box 2293, Austin, Texas, 78768-2293, or faxed to (512)
416-4890. The deadline for furnishing commentsis 5:00 p.m., March
8, 2004. For further information concerning this proposal, please call
(512) 416-4899.

Any proposed changes to these rules as a result of the review will be
published in the Proposed Rule Section of the Texas Register and will
be open for an additional 30-day public comment period prior to fina
adoption or repea by the Board.

TRD-200400471

Brett Bray

Director

Texas Motor Vehicle Board
Filed: January 23, 2004

¢ ¢ ¢
Adopted Rule Reviews

Texas Building and Procurement Commission
Titlel, Part 5

In accordance with the rule review plan filed September 13, 2000 and
published in the September 29, 2000, issue of the Texas Register (25
TexReg 9965), and the Texas Government Code, §2001.039, the Texas
Building and Procurement Commission readopts Chapter 114, Pay-
ment for Goods and Services, with amendments, as published in the
December 5, 2003, issue of the Texas Register (28 TexReg 10977).

Chapter 114 regulates the payment for goods and services, and sets
forth the process for invoicing, making payments, compliance with the
prompt pay process, and handling disputed payments and debt collec-
tion.

Amendments to Chapter 114, considered and adopted contemporane-
oudly, are published elsewhere in thisissue.

The Commission conducted a review and determined that the reasons
for the rules in Chapter 114 continue to exist. The rules are needed
to provide the public with information on procedures for payment for
goods and services.

The public comment period closed January 5, 2004. No comments
were received.

This concludesthe review of Chapter 114, Payment for Goods and Ser-
vices.
TRD-200400437
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Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Filed: January 21, 2004

¢ ¢ ¢

In accordance with the rule review plan filed September 13, 2000 and
published in the September 29, 2000, issue of the Texas Register (25
TexReg 9965), and the Texas Government Code, §2001.039, the Texas
Building and Procurement Commission (TBPC) readopts Chapter 115,
Facilities Leasing Program, Subchapter A, State Leased Property as
published in the December 5, 2003, issue of the Texas Register (28
TexReg 10977).

Chapter 115 regulates definitions, receipt and processing of requisi-
tions for leased space, lease requests from non-private public sources,
leasing from aprivate entity, lease amendments, transfer of leased prop-
erty, potential lessorslisting, delegation of |easing authority, use of pri-
vate firms and report on noncompliance.

The Commission conducted a review and determined that the reasons
for the rules in Chapter 115 continue to exist. The rules are needed
to provide the public with information on procedures for payment of
goods and services.

The public comment period closed January 5, 2004. No comments
were received on the rule review; however, comments were received
from Texas Department of Banking and Texas Department of Trans-
portation on previously proposed amendments and will be addressed
in afuture edition of the Texas Register.

This concludes the review of Chapter 115, Subchapter A, §8115.1-
115.12.

TRD-200400513

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Filed: January 27, 2004

4 ¢ ¢
State Securities Board
Title7, Part 7

Pursuant to the notice of proposed rule review published in the Texas
Register (28 TexReg 8387), September 26, 2003, the Texas State Se-
curities Board (Board) hasreviewed and considered for readoption, re-
vision, or repeal, al sections of the following chapters of Title 7, Part
VI of the Texas Administrative Code, in accordance with Texas Gov-
ernment Code, Section 2001.039: Chapter 107, Terminology; Chapter
127, Miscellaneous; and Chapter 131, Guidelines for Confidentiality
of Information.

The Board considered, among other things, whether the reasons for
adoption of these rules continue to exist. After its review, the Board
finds that the reasons for adopting these rules continue to exist and
readoptsthese Chapters, without changes, pursuant to the requirements
of the Texas Government Code.

No comments were received regarding the readoption of Chapters 107,
127, and 131.

This concludes the review of 7 TAC Chapters 107, 127, and 131.
TRD-200400485

Denise Voigt Crawford
Securities Commissioner
State Securities Board
Filed: January 23, 2004

14 14 ¢
Texas Water Development Board
Title 31, Part 10

Pursuant to the notice of intent to review published in the November
28, 2003, issue of the Texas Register (28 TexReg 10782), the Texas
Water Development Board (the board) has reviewed and considered for
readoption 31 TAC, Part 10, Chapter 364, Model Subdivision Rules, in
accordance with the Texas Government Code, §2001.039.

The board considered, among other things, whether the reasons for
adoption of these rules continue to exist. Comments on the proposed
rule review were received from Scot Campbell from the Texas Land
Developers Association.

Mr. Campbell submitted aletter stating that the Texas Land Developers
Association is in opposition to some of the items in the new proposed
Model Subdivision Rules. Mr. Campbell states that the proposed re-
quirements for the water well use are not beneficial to either the devel-
oper or the lot buyer.

BOARD RESPONSE: The board believes that this comment is
intended to address the changes to 8§8364.32(a)(2), 364.32(b),
364.52(1)(A), and 364.52(1)(B). These sections relate to the criteria
that will be applied when the proposed residential subdivision intends
to rely on groundwater for the drinking water supply. The amend-
ments to these sections apply the requirements that the commission
recommends for counties in other areas of the state in which there is
concern about the groundwater availability. The board adopts these
sections to be consistent with the commission requirements in order
to establish a consistent standard for counties and municipalities that
enforce groundwater availability certifications throughout the state.

Mr. Campbell comments that the rules do not properly interpret the
requirement to bond or install on-site sewer facilities when plating a
new subdivision. Mr. Campbell states that Local Government Code
§232.032 only requiresthelotsin the subdivision be approved by an ap-
propriate government authority as being adequately and legally served
by septic systems. Mr. Campbell comments that therefore the Local
Government Code provision does not require that septic tanks either
be installed or a financial guarantee be provided to insure installation
of septic tanks.

BOARD RESPONSE: The amendments proposed by the board do not
amend the existing provisionsthat require that subdivider to either con-
struct septic tanks or provide financia guarantees to insure the con-
struction of septic tanks to obtain final plat approval. The board does
not agree that the cited statutory provision is subject to the interpreta-
tion provided by Mr. Campbell or that these rules are subject to any
limitations that may be created by the Local Government Code. The
authority of the board to adopt these rules is derived from the Water
Code, 816.343. The Water Code requires the board to develop rules
that will insure the provision of adequate water and sewer service in
order to prevent the creation of new residential subdivisions lacking
these essential services. From the inception of these model subdivision
rulesin 1991 the board has sought to require that septic tanks either be
installed or financial guarantees be provided to insure installation of
septic tanks. The board concludesthat these rules are required to fulfill
the purposes and intent of the Water Code.
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Mr. Campbell further comments that the statutes do not include a re-
quirement that a subdivider pay for the costs of water meters, water
rights, or membership fees as a part of the water service infrastructure.

BOARD RESPONSE: The current amendments proposed by the board
do not affect the existing rule provisions that impose this requirement.
The board recognizes that there is not an explicit statutory requirement
to require that the payment of these fees be included in the costs of
completing water infrastructure for new residential subdivisions. The
board, however, adopted this provision in 2000 because it is necessary
to have all the costs related to the water infrastructure paid in order to
prevent residential areas from being occupied without access to these
services. The board continues this provision in order to fulfill the pur-
pose and intent of the Water Code.

Finally, Mr. Campbell aso comments that the requirements for letters
of credit or bonds in the County Subdivision Contract are not clear and
leave room for misinterpretation and that it was not the legislature's
intent to create a requirement that would be impossible to achieve.

BOARD RESPONSE: The compliance history with this provision does
not indicate that it is either being misinterpreted or that compliance is

impossible. Without greater specificity asto the provisionsthat remain
unclear, the board does not believe that amendments related to the | et-
ters of credit are appropriate.

As aresult of the review, the board determined that the rules are still
necessary and readopts the sections to assure that minimum standards
for safe and sanitary water supply and sewer servicesin residential ar-
eas of palitical subdivisions are met. As a result of the review, the
board adopts amendments to §8364.2, 364.18, 364.32, 364.33, 364.34,
364.36, 364.52, 364.54, 364.55, and 364.91.

This completes the board' s review of 31 TAC Chapter 364.

TRD-200400426

Suzanne Schwartz

General Counsel

Texas Water Development Board
Filed: January 21, 2004
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The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Office of the Attorney General

Texas Health and Safety Code and Texas Water Code
Enforcement Settlement Notice

Noticeis hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Health and Safety Code and the Texas Water Code. Before the State
may settleajudicial enforcement action under the Water Code, the State
shall permit the public to comment in writing on the proposed judg-
ment. The Attorney General will consider any written comments and
may withdraw or withhold consent to the proposed agreed judgment
if the comments disclose facts or considerations that indicate that the
consent isinappropriate, improper, inadequate, or inconsistent with the
requirements of the Code.

Case Title and Court: Harris County, Texas and the State of Texas
v. Jose Jesus Sampogna, Individually and d/b/a Aldine Oaks Mobile
Home Community and Humberto Sampogna, Individually and d/b/a
Aldine Oaks Mobile Home Community, Cause No. 2003-09343, 157th
Judicia District Court of Harris County, Texas

Nature of Defendant’s Operations. Defendants Jose Jesus Sampogna,
individually and d/b/a Aldine Oaks Mobile Home Community and
Humberto Sampogna, individually and d/b/a Aldine Oaks Mobile
Home Community (collectively "Sampognas'), operate a mobile
home park in Houston, Texas that has no legal or effective way to treat
sawage generated by its residents.

Proposed Agreed Judgment: The Agreed Final Judgment provides for
civil penalties against the Sampognas in the amount of $33,000 with
$5,500 of the civil penalties being permanently abated pursuant to the
terms of the Agreed Final Judgment. The Judgment further provides
for attorney’ sfees in the amount of $4,500. All amounts are to be split
evenly between the State of Texas and Harris County. All court costs
are to be paid by Defendants.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed settle-
ment should be directed to Lisa Sanders Richardson, Assistant Attor-
ney Generd, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911.
Written comments must be received within 30 days of publication of
this notice to be considered.

For information regarding this publication you may contact A.G.
Younger, Agency Liaison, at 512-463-2110.

TRD-200400517

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: January 27, 2004

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federa agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by fed-
era law, the public is given an opportunity to comment on the consis-
tency of proposed activities in the coastal zone undertaken or autho-
rized by federal agencies. Pursuant to 31 TAC §8506.25, 506.32, and
506.41, the public comment period for these activities extends 30 days
from the date published on the Coastal Coordination Council web site.
Requestsfor federal consistency review were deemed administratively
complete for the following project(s) during the period of January 16,
2004, through January 22, 2004. The public comment period for these
projects will close at 5:00 p.m. on February 27, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: Neumin Production Company; Location: The project islo-
cated in E/2 ST 99 in San Antonio Bay, approximately 2.5 miles south-
west of Seadrift, Calhoun County, Texas. The project can be located
on the U.S.G.S. quadrangle map entitled: Mosquito Point, Texas. Ap-
proximate UTM Coordinates: Zone 14; Easting: 721500; Northing:
3137000. Project Description: The applicant seeks a permit amend-
ment to include an after-the-fact authorization to retain a production
structure with attendant facilities necessary for oil and gas production
for Well No. 3a. Nofill material was placed to construct a pad for the
drilling rig. Deep-water access is available from the GIWW to the site
(-5.1 to -5.8 feet mean low tide); therefore, no dredging for channels
is proposed. A 4-inch-outside-diameter pipeline to convey petroleum
products from the platform to the applicant’ sexisting Well No. 2in ST
99 has been installed. Thelineisapproximately 550 feet long and was
buried 3 feet below the mudline. Preliminary surveys conducted in the
project area for Well No. 3 determined that no seagrasses or oysters
were present that would have been impacted by these activities. CCC
Project No.: 04-0011-F1; Type of Application: U.S.A.C.E. permit ap-
plication #22988(01) is being evaluated under 810 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 8§403) and 8404 of the Clean Water
Act (33 U.S.C.A §1251-1387). Note: The consistency review for this
project may be conducted by the Texas Railroad Commission under
8401 of the Clean Water Act.

Applicant: Freeport LNG Development, L.P; Location: The project
is located on Quintana Island in Brazoria County, Texas, aong the
Freeport Harbor Channel (Channel) and the Gulf Intracoastal Water-
way (GIWW). The project can be located on the U.S.G.S. quadrangle
map entitled: Freeport, Texas. Approximate UTM Coordinates. Zone
15; Easting: 275192; Northing: 3203304. Project Description: The
applicant proposes to construct, operate, and maintain structures and
equipment necessary for a liquefied natural gas (LNG) receiving and
transportation facility. TheProjectisdesigned for theimportation, stor-
age, and delivery of foreign-source LNG to natural gas markets. The
Project will be located near Freeport, Texas, and surrounding areas,
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and much of it will be on property leased from the Brazos River Har-
bor Navigation District, Port of Freeport, on Quintana Island. Large
LNG ships (generally greater than 1,000 feet in length) will off-load
LNG at a new marine termina to be constructed by expanding an ex-
isting dredged harbor on Quintana Island. The terminal will have the
capability of unloading up to 200 ships per year.

LNG will be transported by vacuum-jacketed, cryogenic service pipe
to cryogenic service storage tanks where it will be stored in aliquefied
state at atmospheric pressure. To condition the LNG for the intrastate
pipeline market, the LNG will be pressurized by pumps and vaporized
in heat exchangers to pipeline quality natural gas. No additional com-
pression will be required above the exchanger output pressures for gas
transport. Natural gas will be sent out of the terminal facilities at a
rate of up to 1.5 hillion cubic feet per day (Bcf/d) viaa 9.58-milelong,
36-inch diameter natural gas send out pipeline. The send out pipeline
will transport the natural gas to the meter station located near Stratton
Ridge approximately 9 miles northeast of Quintana Island.

The Project will consist of four (4) primary components:
Marine terminal and LNG transfer lines;
LNG storage and vaporization facility;

Natural gas send out pipeline, metering stations, and associated appur-
tenances; and

138 kV dlectric utility line.

The proposed 45.69-acre marine terminal site located on Quintana Is-
land at the convergence of the GIWW and the Channel and will include
adocking slip, maneuvering area, unloading dock, and two LNG trans-
fer lines. These transfer lines will traverse adistance of 0.9 miles, car-
rying LNG from the marine terminal to the storage and vaporization
facility site, which isthe second component of the project. The storage
and vaporization facilitieswill be constructed on a140.39-acreplot that
lies southwest of the marineterminal on Quintanalsland, bordering the
GIWW to the north. The third component is a 9.58-mile, 36-inch di-
ameter send-out pipeline that transports vaporized natural gas from the
storage and vaporization site to a 3.8-acre metering station near Strat-
ton Ridge, Texas. The fourth component of the project involves the
construction of a 3.9 mile 138 kV electric utility line required to ser-
vicethe LNG terminal that will crossthe GIWW adjacent to and above
the FM 1495 bridge. Construction of the marine terminal will involve
an expansion of the existing 16.27-acre docking sip and maneuvering
area to accommodate large LNG ships. The existing slip is currently
eight to 12 feet deep and located at the GIWW-Channel convergence.
Thisareawill be expanded to 24.79 acres by dredging 8.52 acres of ad-
jacent upland. The expanded slip will be 1,550 feet long and will range
in width from 1,200 feet at the entrance to 450 feet at the end. How-
ever, most of the slip dredging will be in the slip area perpendicular
to the Channel to increase its depth to -45 mean low tide (MLT). Con-
struction of the docking slip will require the relocation of a portion of
the existing storm protection levee (SPL) toward the south. Approxi-
mately 103,000 cubic yards (yds3) of earth will be relocated to recreate
the SPL. The currently submerged maneuvering area, which islocated
to the north of the Channel and opposite from the dlip, will also be
dredged to a depth of -45 MLT to match the depth of the Channel.

Expansion of the docking slip and maneuvering area will generate
approximately two million yds3 and approximately 200,000 yds3
of dredged materia respectively. The top few feet (approximately
150,000 yds3) of the upland area within the dip expansion are
expected to be mechanically excavated and transported to the storage
and vaporization facility to be used as fill. The remaining areas will
be hydraulically dredged using a pipeline dredge that will excavate
and pump dredged material to one of the three existing Port controlled

dredge material placement areas (DM PAS), for which dredged material
deposition has been authorized by the U.S. Army Corps of Engineers
(USACE). The dredged material will consist mostly of stiff virgin
clays with some sands and silts.

Themarineterminal will alsoinclude reinforced concrete breasting and
mooring dolphins, which will be required to safely berth and moor the
full range of ships potentially using the slip area. The LNG unloading
dock will be a one-level reinforced concrete beam and slab structure
approximately 92 feet wide by 114 feet long supported on piles. Six
mooring dolphins and four breasting dol phins will be constructed. The
dock will be curbed andits surfacewill be sloped to acollection point to
confine LNG spillage. Construction of docking and unloading facilities
will occur in aprevioudly disturbed area.

To facilitate construction of the storage and vaporization units, a 200-
foot-long sheet piledock will bebuilt at the northeast corner of the LNG
storage and vaporization site for offloading of the large quantities of
bulk materials. The proposed dock location is approximately 200-250
feet off of the GIWW. Theareabetween the dock and the GIWW will be
hydraulically dredged to minus 12 feet MLT with onefoot of allowable
over-depth. The approximately 185,000 yds3 of dredged material will
be pumped to an existing DMPA operated by the Port and authorized
by the USACE. The construction dock will be a permanent installation
for use in any possible future expansion of the site facilities.

The natural gas pipeline will originate at the pig launcher within the
storage and vaporization facility and traverse a distance of approxi-
mately 9.58 miles to its terminus at the gas meter station near Strat-
ton Ridge, Texas. The Natural gas pipeline will be a 36-inch outside
diameter, carbon steel pipe. An open-cut method of construction will
be used for approximately 4.3 miles of the pipeline route. Three wa-
terbody crossings and one marsh crossing will be accomplished using
Horizontal Directional Drilling (HDD) methods to minimize impacts
to these areas.

Construction of a138 kV electric utility linewill berequired to service
the LNG terminal with electric power. The electric lineroute originates
at the intersection of SH 288 and FM 1495 at the Center Point Energy
substation. The corridor follows FM 1495 south to CR 793. This por-
tion of the routeis collocated with existing utilities along the west side
of FM 1495. The electric line will cross the GIWW adjacent to and
above the existing bridge on FM 1495. Along CR 793, the power sup-
ply route will be collocated with existing utilities along the north side
of CR 793 to the storage and vaporization site. The total route length
will be approximately 3.90 miles.

IMPACTSTO JURISDICTIONAL WETLANDSAND WATERS:
The project will impact approximately 89.68 acres of jurisdictional
wetlands, which includes 47.88 acres of wetlands that will be perma-
nently impacted and 41.80 acres of wetlands that will be temporarily
impacted during construction activities. The breakdown of impacts to
wetlands is as follows:

12.50 wetland acres will be dredged during construction of the marine
terminal consisting of 6.51 acres of palustrine and 5.99 acres of estu-
arine wetlands. An additional 4.07 acres of estuarine wetlands will be
temporarily impacted during construction activities of the marine ter-
minal.

35.38 acres of palustrinewetlandswill befilled during the devel opment
of the storage and vaporization site.

28.92 acres of wetland will be temporarily excavated and restored dur-
ing construction of the 36-inch send-out pipeline.

8.81 acres of wetland will be temporarily impacted during placement
of the electric line poles consisting of 2.75 acres of impact to estuarine
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wetlands and 6.06 acres of impact to mud/salt flats adjacent to an ex-
isting DMPA.

Open cut method of pipeline construction will also temporarily impact
two unnamed tributaries of Salt Bayou lessthan 10feetinwidthand 1.8
miles of open water in the borrow ditch along the Velasco SPL along
CR 690. Other pipelineimpactswill be avoided by using HDD instead
of open-cut construction for crossing 5,200 feet of marsh, the Freeport
Harbor Channel, GIWW, and Oyster Creek.

A six-acrewetland at the proposed storage and vapori zation facility will
be recreated from an existing wetland area after construction is com-
plete. Thiswetland will be located between Lamar Street and the new
storm protection levee at the storage and vaporization site. Vaporiza-
tion of LNG will generate condensed atmospheric water, the amount of
which will vary greatly depending mainly on ambient air temperature,
humidity, and LNG throughput. Thevolume of fresh water generatedis
approximately 1 million gallons per 24-hour period during peak sum-
mer output. The temperature of the water produced will be between
50 and 65 degrees Fahrenheit. The water will be discharged into the
recreated wetland. At peak output, the average volume of discharge
would add the equivalent of about one-quarter-inch depth to the wet-
land. Should all of the output for 1 day (1 million gallons) occur in
a single hour, the water would add the equivalent of approximately 6
inches of depth.

The applicant maintains that temperatures of discharged waters are not
expected to impact fishery and wildlife resources within the wetland.
The wetland is designed to bring the water to ambient temperature as
quickly as possible upon entering the wetland system. The wetland
design includes a shallow pond located at the wetland discharge point.
From the pond, the water would sheet out across afreshwater palustrine
wetland. By maintaining a reduced water depth and sheeting it out
thinly over alarger grassed area, it will gain thermal input from solar
incidence, solar radiation, soils, and from ambient air and will reach
near ambient temperatures rather quickly.

By design thewetland will maintainahydric regimeand utilizeasmuch
of thewater internally as possible, thus reducing the discharge of water
to the GIWW. Factors such as evaporation, absorption into the soils,
and evapotranspiration through plant material will further reduce the
amount of water that will makeitsway out of the system. During non-
peak periods, water will be maintained in the ponded areaand percolate
into the surrounding wetland area, thus picking up heat from the soil.

WETLAND MITIGATION: A wetland mitigation plan has been de-
veloped to address the disturbance and/or loss of wetlands and habitat
from construction and operation of the proposed facilities. To enhance
shoreline habitat at the Project site, Freeport LNG proposesto establish
stands of smooth cordgrass (Spartina alterniflora) in two locations for
atotal of 14.1 acres. The primary objective for the proposed mitigation
sitesis to stabilize shorelines and prevent erosion; however creation of
marshlands in these areas also will create and improve habitat for fish
and wildlife species.

Thefirst of the proposed shoreline enhancement areasislocated along
the southern edge of the GIWW at the storage and vaporization site.
Thisareaistidaly influenced and shallow, maintaining only afew feet
of depth until reaching the dredged portion of the GIWW. S alterni-
flora has been used successfully throughout the Texas and Louisiana
Gulf coast for both habitat enhancement and erosion control. The cur-
rent shoreline at the project site has eroded considerably and substrate
within the intertidal areais mostly unvegetated. Establishing a dense
stand of S alterniflora would greatly improve the functional value of
this wetland area.

The second on-site mitigation areaislocated near the proposed marine
terminal. The area consists of a sparsely vegetated, man-made, brack-
ish pond. Construction of the berthing area would require this area to
be opened to the GIWW and Channel, creating opportunity for estab-
lishing wetland vegetation within the pond, which currently supports
little to no vegetation. In addition, shoreline areas outside of the actual
docks and berthing areas will also be planted with S. alterniflora.

S alterniflora will be planted using established transplant methods.
Specific performance targets for area and density will be established
based on consultations with the Corps of Engineers and as specified in
the anticipated 404 permit.

A proposed off-site mitigation plan includes the preservation of an ap-
proximate 76.75-acre tract that includes approximately 57.57 acres of
wetland and 19.18 acres of upland habitats on the southern end of Fol-
lets Island, adjacent to Drum Bay, in Brazoria County, Texas. Follets
Island is a barrier island located across San Luis Pass, southwest of
Galveston Island (at 29°03' N, 95°10" W). The siteis located approxi-
mately 12 miles east of the impact areaand within the same ecological
region. The general goa for mitigation at the off-site mitigation area
is to preserve and enhance wildlife habitat associated with Drum Bay
and the coastal marsh habitats adjacent to the site.

PIPELINE MITIGATION: Freeport LNG will conduct pre-construc-
tion surveys of the proposed right-of-way in wetlands to determine
pre-project contours, elevations, vegetation types and vegetative cover.
This survey will also include aeria photography of the right-of-way
and an area 150 feet wide on either side of the right-of-way with a
GISanalysisoverlay of the ground truthed surveys. The purpose of the
additional aerial survey 150 feet outside of the right-of-way isto docu-
ment existing conditions, in case impacts exceed the area identified as
the work corridor.

After construction, the pipeline right-of-way, including all vehicle
tracks inside and outside the identified work corridor, will be restored
to pre-project contours and elevations. The impacted wetlands will
also be replanted with appropriate native vegetation on 6-foot centers.
A survey of the transplants will be conducted 60 days postplanting
to determine percent survival. If 50 percent survival of the trans-
planted material is not achieved, then a second planting effort will be
conducted.

Aerial photography and an elevation survey of therestored right-of-way
will be conducted within one month upon completion of restoration
activities. This information will be evaluated in a GIS anaysis that
compares pre-project conditions. Upon completion of the survey, a
report detailing the restoration activities and the resulting contours and
elevations will be submitted to NOAA Fisheries.

Aerial photography and post-construction el evation and vegetation sur-
veys will aso be conducted two years (end of second growing season)
after pipelineinstallation to determine the success of the restoration ac-
tivities. These surveys will be compared to the pre-project surveysin
a GIS analysis to determine acreage of marsh restored and impacted.
If the right-of-way is not restored to pre-project conditions, then either
remedial actions or mitigation will be conducted. For areas that are
not at suitable elevations, remedial measuresto restore the wetlands el-
evations will be conducted. If practicable remedia measures are not
available, then Freeport LNG will mitigate all wetland impacts off site
at a 2:1 creation to impact ratio. NOTES: This public notice is being
issued based on information furnished by the applicant. Thisinforma-
tion has not been verified.

A preliminary review of this application indicates that an Environmen-
tal Impact Statement (EIS) isrequired. The Federal Energy Regulatory
Commission (FERC) is the Federal agency responsible for authoriz-
ing applications to construct and operate LNG import facilities. As
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such, the FERC is the lead Federal agency for the preparation of an
EISin compliance with the requirements of the National Environmen-
tal Policy Act of 1969 (NEPA), the Council on Environmental Quality
(CEQ) regulations for implementing NEPA (40, Code of Federal Reg-
ulations (CFR) 1500-1508) and the FERC' s regulations implementing
NEPA (18 CFR 380). The USACE, U.S. Fishand Wildlife Service, and
NOAA Fisheries are cooperating agencies for the EIS. A cooperating
Federal agency hasjurisdiction by law or special expertise with respect
to environmental impacts involved with the proposal.

Additional information about the Project isavailable from the Commis-
sion’s Office of External Affairs, at 1-866-208-FERC or on the FERC
Internet website (www.ferc.gov) using the eLibrary link. Click on the
eLibrary link, click on "General Search" and enter the docket num-
ber (CP03-75). Be sure you have selected an appropriate date range.
The Draft EIS was issued on November 7, 2003. For assistance with
eLibrary, the eLibrary help line can be reached at 1-866-208-3676,
TTY (202) 502-8659 or at FERCONLINESUPPORT @FERC.GOV.
The eLibrary link on the FERC Internet website also provides access
to the texts of formal documents issued by the Commission, such as
orders, notices, and rulemakings.

CCC Project No.: 04-0014-F1; Type of Application: U.S.A.C.E. per-
mit application #23078 is being evaluated under 810 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 8403) and 8404 of the Clean Water
Act (33 U.S.C.A 81251-1387). Note: The consistency review for this
project may be conducted by the Texas Railroad Commission under
8401 of the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 881451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, PO. Box 12873, Augtin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.

TRD-200400545

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: January 28, 2004

L4 ¢ ¢
Comptroller of Public Accounts

Notice of Request for Proposals

Pursuant to Chapters 403, 2305; Section 2305.037; and Chapter 2156,
Texas Government Code, the Comptroller of Public Accounts (Comp-
troller), State Energy Conservation Office (SECO) announces the
issuance of its Request for Proposals (RFP #167d) for devel opment of
ateacher education and workshop training program for the Renewable
Energy Demonstration Program (REDP). Successful Respondent(s)
will be asked to develop the teacher education and workshop training
series for incorporation into the classroom setting (K-12) statewide.
Successful Respondent(s) will be expected to begin performance of
any contract(s) resulting from this RFP on or about April 2, 2004.

Contact: Partiesinterested in submitting aproposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. The RFP

will be available for pick-up at the above-referenced address on Fri-
day, February 6, 2004, after 10:00 am., Central Zone Time (CZT),
and during normal business hours thereafter. Comptroller also plans
to place the RFP on the Texas Marketplace after Friday, February 6,
2004, 10:00 am. (CZT). All writteninquiriesand Non-Mandatory L et-
ters of Intent must be received at the above-referenced address no later
than 2:00 p.m. (CZT) on Monday, February 23, 2004. Non-Manda-
tory Letters of Intent must be addressed to Clay Harris, Assistant Gen-
eral Counsel, Contracts, and must be signed by an authorized repre-
sentative of each entity. All responsesto questions will be posted elec-
tronically on Friday, February 27, 2004, on the Texas Marketplace at:
http://esbd.tbpc.state.tx.us. Prospective respondents are encouraged to
fax the Letters of Intent and Questions to (512) 475-0973 to ensure
timely receipt. Non-Mandatory Letters of Intent and Questions re-
ceived after the deadline will not be considered.

Closing Date: Proposals must be received in the Assistant General
Counsel, Contracts Office at the location specified above (ROOM
G-24) no later than 2:00 p.m. (CZT), on Monday, March 8, 2004.
Proposalsreceived after thistime and proposals submitted by facsimile
will not be considered; respondents shall be solely responsible for
verifying timely receipt of proposals and all required copies in the
Issuing Office by the deadline.

Evaluation and Award Procedure: All proposalswill be subject to eval -
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. Comptroller will make the final decision. Comp-
troller reservestheright to accept or reject any or all proposals submit-
ted. Comptroller is under no legal obligation to execute any contracts
on the basis of this notice or the distribution of any RFP. Comptroller
shall pay for no costs incurred by any entity in responding to this No-
tice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP -
Friday, February 6, 2004, 10:00 am. CZT; Non-Mandatory Letters
of Intent and Questions Due - Monday, February 23, 2004, 2:00 p.m.
CZT; Posting of Official Responses to Questions - Friday, February
27, 2004; Proposdas Due - Monday, March 8, 2004, 2:00 p.m. CZT;
Contract Execution - April 2, 2004, or as soon thereafter as practical;
Commencement of Project Activities- April 2, 2004, or as soon there-
after as practical.

TRD-200400528

William Clay Harris

Assistant General Counsel, Contracts
Comptroller of Public Accounts

Filed: January 28, 2004

¢ ¢ ¢
Notice of Request for Qualifications

Pursuant to Senate Bill 1458, 77th Texas Legidature codified in Sub-
chapter A, Chapter 111, 8111.0045, Texas Tax Code, the Comptroller
of Public Accounts (Comptroller) issuesthis Request for Qualifications
(RFQ #167h) from qualified independent persons or firms to perform
certain services. Asaclarification, as used in this RFQ #167h and the
Comptroller’'s rules codified at 34 TAC 83.3, the services under any
contracts resulting from this RFQ mean tax compliance examination
services; such services do not include any attestation services or rendi-
tion of an opinion of any nature by any such contractors.

The Comptroller issued thisRFQ #167h by posting it on the TexasMar-
ketplace on February 6, 2004, and, by publishing this RFQ #167h in
this issue of the Texas Register. The Comptroller solicits a Statement
of Qualifications pursuant to Chapter 2254, Subchapter A, of the Texas

29 TexReg 1238  February 6, 2004 Texas Register



Government Code from persons or firmsthat are interested in contract-
ing with the Comptroller to perform examinationsthat meet therequire-
ments of §111.0045, Texas Tax Code, administrative rules adopted and
procedures established by the Comptroller under that statute, and other
applicable law. The Comptroller has adopted arule governing contract
examiners as codified at 34 TAC §3.3. Under this RFQ, the Comptrol-
ler reserves theright to select and contract with one or more persons or
firms to conduct these examinations on an as-needed basis. No min-
imum amount of examinations or compensation is guaranteed to any
selected contractor.

The Comptroller solicits Statements of Qualifications in response to
this RFQ from existing contract examiners as well as qualified persons
or firms not currently or previously under contract with the Comptrol-
ler. All respondents, including contract examiners sel ected under previ-
ous RFQs (#130c, 137d, 148b, and 157b), must meet all qualifications
of thisRFQ and attend Mandatory Orientation conducted by the Comp-
troller prior to receipt of any examination packages under any contract
awarded under this RFQ.

By this contract examination program, the Comptroller intends to in-
crease the number of examinations of taxpayers. The Comptroller
has implemented a program to contract with interested persons and
firms that meet the following minimum qualifications and other rea-
sonable qualifications established by the Comptroller consistent with
§111.0045, Texas Tax Code the Comptroller’ s administrative rules and
procedures and other applicable law.

The Comptroller will accept Statementsof Qualificationsin responseto
this RFQ from firms and individuals that have the following minimum
qualifications:

(i) abachelor’s degree from an accredited senior college or university
with a minimum of 24 hours of accounting, including six hours of in-
termediate accounting and three hours of auditing; and

(ii) one year of experience in Texas tax auditing, accounting, or other
Texas tax services.

For state fiscal year 2004, the Comptroller will select, in its sole dis-
cretion, those qualified contract examiners to perform examinations on
an as-needed and as-assigned basis that the Comptroller identifies as
appropriate for inclusion in such contracts. At the time of assignment,
the Comptroller will provide selected contract examiners with a pre-
liminary examination package containing the identity and requisite in-
formation for each taxpayer that will be examined under the contract.
The contractswill providefor one or more awards of $22,500 firm fixed
price payment to the examiner upon successful completion of the as-
signed examinations (final examination package) and the Comptrol-
ler's written acceptance of the examination report and other contract
deliverables, including workpapers. Awards shall be based on the qual-
ifications of the examiners proposed in the Statement of Qualifications
submitted. Individual examiners submitting Statements of Qualifica
tion who have no other examiner employees shall be considered, in the
Comptroller’ ssolediscretion, for one $22,500 award andindividual ex-
aminers with at least one employee examiner and firmsin the form of
any business entity that may lawfully perform examinations and which
have two or more examiners may be considered, in the Comptroller’s
sole discretion, for multiple awards of $22,500. Barring unforeseen
circumstances only one round of awards will be made at the beginning
of the state fiscal year 2004 contract term; however, the Comptroller
reservestheright, in its sole discretion, to make additional awards dur-
ing the said contract term. Payment will be made in accordance with
the terms of the contract. Each $22,500 contract will require the ex-
aminer to perform and complete the examinations, including the ex-
amination reports, for a group of taxpayers that, based on historical
examination completion data, should require about 480 person hours

of work to complete at the rate of $46.88 per hour. Examiners will be
paid for assigned work completed to date in $11,250 increments (ex-
cept the last payment, if applicable) upon completion of a set number
of the examinations assigned as determined by the Comptroller and,
upon submission to and acceptance by Comptroller as provided in the
contract

For state fiscal year 2005, the Comptroller will select, in its sole dis-
cretion, those qualified contract examinersto perform examinations on
an as-needed and as-assigned basis that the Comptroller identifies as
appropriate for inclusion in such contracts. At the time of assignment,
the Comptroller will provide selected contract examinerswith aprelim-
inary examination package containing the identity and requisite infor-
mation for each taxpayer that will be examined under the contract. The
contracts will provide for one or more awards of $60,000 or $75,000
firm fixed price payment to the examiner upon successful compl etion of
the assigned examinations (final examination package) and the Comp-
troller’ swritten acceptance of the examination report and other contract
deliverables, including workpapers. Awards shall be based on the qual -
ifications of the examiners proposed in the Statement of Qualifications
submitted. Individual examiners submitting Statements of Qualifica
tion who have no other examiner employees shall be considered, in the
Comptroller’s sole discretion, for one $60,000 or $75,000 award and
individual examiners with at least one employee examiner and firms
in the form of any business entity that may lawfully perform exami-
nations and which have two or more examiners may be considered, in
the Comptroller’s sole discretion, for multiple awards of $60,000 or
$75,000. Barring unforeseen circumstances only one round of awards
will be made at the beginning of the one year contract term; however,
the Comptroller reserves the right, in its sole discretion, to make addi-
tional awards during the one year contract term. Payment will be made
in accordance with the terms of the contract. Each $60,000 contract
will require the examiner to perform and complete the examinations,
including the examination reports, for a group of taxpayers that, based
on historical examination completion data, should require about 1280
person hours of work to complete at therate of $46.88 per hour and each
$75,000 contract will require the examiner to perform and completethe
examinations, including the examination reports, for a group of tax-
payers that, based on historical examination completion data, should
require about 1600 person hours of work to complete also at the rate of
$46.88 per hour. Examiners will be paid for assigned work completed
to date in $10,000 increments (except the last payment, if applicable)
upon completion of a set number of the examinations assigned as de-
termined by the Comptroller and, upon submission to and acceptance
by Comptroller as provided in the contract.

In performing assigned examinations and for the contracted lump sum
payments, selected contract examiners will complete all work neces-
sary toidentify the correct amount of tax that should have been reported
by each taxpayer and provide the Comptroller with the data and other
information necessary to support any assessment of tax or refund of
tax that results from the examination report. Selected contract examin-
erswill also provide any time reports and other written documentation
required by the Comptroller. The Comptroller will not make any pay-
ments in advance.

Under this RFQ, the maximum contract amount paid to any individual
examiner without additional examiner employees, an individual exam-
iner with additional examiner employees or afirm with multiple exam-
inerswill not exceed $150,000.00 each for either FY 2004 or FY 2005
or $300,000 combined total for both fiscal years.

Selected contract examiners must complete all work and submit all ex-
amination reports, workpapers and other deliverables no later than re-
quired under the terms of the proposed contract.
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Selected contract examiners must meet professional conflict of interest
standards and other standards established by the Comptroller to ensure
the independence of each assigned examination.

Regarding prior employment with the Comptroller, the following pro-
visions shall apply in determining eligibility for contract awards, if any,
resulting from this RFQ.

Section 2252.901, Texas Government Code reads as follows:

"(a) A state agency may not enter into an employment contract, a pro-
fessional services contract under Chapter 2254, or aconsulting services
contract under Chapter 2254 with a former or retired employee of the
agency beforethefirst anniversary of thelast date on which theindivid-
ual was employed by the agency, if appropriated money will be used to
make payments under the contract. This section does not prohibit an
agency from entering into a professional services contract with a cor-
poration, firm, or other business entity that employs aformer or retired
employee of the agency within one year of the employee'sleaving the
agency, provided that the former or retired employee does not perform
services on projects for the corporation, firm, or other business entity
that the employee worked on while employed by the agency.”

Pursuant to the above statute, an individual employed by the Comptrol-
ler during the last 12 months may be employed by another Contractor
but shall not work on projects or perform examinations on taxpayers
he or she examined while employed by the Comptroller. That is, the
Comptroller interprets "projects’ within §2252.901 to include specific
examinations performed or worked on by the former employee. Addi-
tionally, it isthe Comptroller's policy that if aformer employee of the
Comptroller of the type described above is employed by or associated
with a business entity in which such employee holds any equity inter-
egt, then the firm may not contract with the Comptroller within the 12
month period. The 12 month period is determined by working back
from the effective date of the proposed contract.

Section 572.054, Texas Government Code reads in pertinent part as
follows:

"(b) A former state officer or employee of a regulatory agency who
ceases service or employment with that agency on or after January 1,
1992, may not represent any person or receive compensation for ser-
vices rendered on behalf of any person regarding a particular matter
in which the former officer or employee participated during the period
of state service or employment, either through personal involvement
or because the case or proceeding was a matter within the officer’s or
employee's officia responsibility.

(c) Subsection (b) applies only to:
(1) astate officer of aregulatory agency; or

(2) astate employee of aregulatory agency who is compensated, as of
the last date of state employment, at or above the amount prescribed
by the General Appropriations Act for step 1, salary group 17, of the
position classification salary schedule, including an employee who is
exempt from the state’ s position classification plan.”

This 8572.054(b) prohibition against working on matters that the for-
mer employee participated in while employed by the Comptroller ap-
plies without limitation to any such past actions by the employee even
if longer than 12 months, if the employee’'s compensation exceeded
$33,000 annually while employed by the Comptroller at any time dur-
ing that employee’ s employment with the Comptroller. Again, itisthe
Comptroller’s policy interpretation that "matter” includes specific ex-
aminations of taxpayers.

Time is of the essence in implementation of this program. Respon-
dents to this RFQ must be available to begin accepting assignments
no later than May 2004 for state fiscal year 2004 and September 2004

for state fiscal year 2005 both upon completion of orientation or other
timelines established by the Comptroller for such implementation. The
Comptroller anticipates awarding multiple master contracts as a result
of this RFQ and will not entertain negotiation of the basic terms and
conditions. All respondents will be offered the same master contract
terms and conditions. Respondents should not respond to this RFQ if
they cannot agree to the terms and conditions of the sample contract.
Any resulting contracts are non-exclusive and the Comptroller may is-
sue additional solicitations for the contracted servicesat any time. The
Comptroller is not obligated to assign any examinations to recipients
of master contract awards.

Questions; Proposed Contract: Questions concerning this RFQ must
beinwriting and submitted via hand delivery or facsmile no later than
February 13 2004, 2:00 p.m., Central Zone Time (CZT) to Thomas
H. Hill, Assistant General Counsel, Contracts, General Counsel Divi-
sion, Comptroller of Public Accounts, 111 East 17th St., ROOM G-24,
Austin, Texas, 78774, telephone number: (512) 305-8673, facsimile
(512) 475-0973. The Comptroller’s official response to questions re-
ceived by this deadline will be posted as an addendum to the Texas
Marketplace notice as soon as possible after receipt; the Comptroller
expects to post these official responses no later than February 20, 2004
or as soon thereafter as practicable. Respondents should note that the
Official Response to Questions may contain information modifying the
termsand conditions of the RFQ, revising or amending the RFQ and/or
other documents attached to the RFQ. For these reasons, respondents
should carefully review and consider the Official Response to Ques-
tions, amendments or modifications before submitting their Statements
of Qualification. A copy of the sample master contract, the standard
form vita described below, mandatory Execution of Statement of Qual-
ifications Form, and Required Checklist for Statements of Qualification
are al attached to this RFQ for reference and use by respondents.

Closing Date: An original with original ink signatures on each docu-
ment within the Statement of Qualifications requiring signatures and
ten copies of each Statement of Qualifications must be hand delivered
to and received in the Office of the Assistant General Counsel, Con-
tracts, at the address specified above no later than 2:00 p.m. (CZT), on
March 8, 2004. Statements of Qualifications received after this time
and date will not be considered. Respondents shall be solely responsi-
ble for confirming the timely receipt of Statements of Qualifications.

Content: Statements of Qudlifications must includeall of thefollowing
information in order to be considered:

1. Checklist in format of Exhibit G to this RFQ.
2. Transmittal letter that

(a) describes specific experience and qualifications of both the firm and
each individual in the conduct of state tax examinations; and

(b) outlines the respondent’s understanding of §111.0045 Texas Tax
Code other relevant provisions of the Texas Tax Code and other related
enabling legidation related to conduct of these examinations on an as
needed basis;

3. Physical address of firm’s or individual’ s business offices and each
local examination facility and primary contact person;

4. Vitafor each individual who will be involved in the project. The
Vitamust be on the form contained on the addenda to the Texas Mar-
ketplace notice of issuance of this RFQ. Thisresponse to the RFQ must
discloseall personnel who will perform professional servicesunder the
terms of the Master Agreement. Respondent understands only those
persons disclosed by the Vitawill be admitted to the required orienta-
tion classes. This provision will be strictly enforced.” All information
on the vita form must be fully filled out and complete in all respects.
Evaluation of respondents will be based in part on the information on
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thisform and it is vitally important that the information be fully com-
plete and accurate. Failure to submit a complete, separate, and signed
Vitaby each person who applies to perform examination services shall
result in disqualification of the Statement of Qualifications.

5. A sample Examination Plan providing alist of the examination pro-
cedures and resources that will be utilized to conduct these examina-
tions on an as needed basis if selected by the Comptroller. The Exam-
ination plan should list or describe the actual procedures to be used in
sufficient detail so asto demonstrate an understanding of internal con-
trol, record keeping, and taxpayer reporting responsihilities for sales
tax and the appropriate examination procedures necessary for verifi-
cation of correct amounts of tax. The sample Examination Plan must
includeall itemscontained inthe General Audit Checklist section of the
Comptroller’ s Auditing FundamentalsManual, Chapter 3, and al items
contained in the Audit Plan published in Chapter 4 of the Comptroller’'s
Sales Tax Audit Policy/Procedures Manual. The sample examination
plan should include all necessary procedures and instructions for com-
pleting those procedures in sufficient detail to allow any person who
meets the one year experience requirement in 34 TAC §3.3 to properly
perform a sales and use tax examination with minimal supervision. If
portions of any Comptroller publication, manual, or other document
are used to prepare the examination plan or incorporated into the plan,
the most current version must be used. The Comptroller’s audit manu-
als may be found at the following internet | ocation:

http://www.window.state.tx.us/taxinfo/audit/audit.htm

6. Proposed sample Workplan (including Timeline, Tasks and Deliver-
ables) to implement each of the examinations after assignment, includ-
ing

(8) methods for deploying personnel and equipment to perform the ex-
aminations timely and otherwise in accordance with each contractual
requirement;

(b) methods for making personnel available for orientation and exami-
nation;

(c) date availahility for each of the personnel to perform assigned ex-
aminations;

(d) methods for conducting preliminary (prior to receipt of taxpayer
questionnaire) and final (after receipt of taxpayer questionnaire) con-
flicts checks regarding actual or potential conflicts of interest and no-
tifying the Comptroller prior to accepting or beginning an assignment;
and

(e) an understanding of the Audit Flowchart Timelines contained in the
appendix of the Comptroller’s Audit Fundamentals Manual.

7. Disclosures of any partners, associates, employees or individual
practitioner who have been employees of the Comptroller within the
past twelve months prior to the date of submission of the Statement of
Qualifications, and any individuals that hold an equity interest as pro-
vided in the above prohibition against employees that have been em-
ployed by the Comptroller within the past twelve months prior to the
contracting date;

8. Statement of whether the respondent is a Historically Underutilized
Business (HUB) and its efforts and willingness of the respondent to
comply with the HUB requirements of Texas law and administrative
rules and regulations,

9. Confirmation of understanding of and willingness to comply with
the policies, directives, rules, procedures and guidelines of the Comp-
troller and other Standards of Performance established by the Comp-
troller for the conduct of the assigned examinations;

10. Confirmation of understanding of and willingness to adhere to all
provisions of the sample contract, including, without limitation, the
proposed fee arrangements, as posted on the Texas Marketplace; and

11. Completed and Signed Execution of Statement of Qualifications
Form.

12. Signed Nondisclosure Agreement on the form set out on Exhibit E
to this RFQ.

13. Signed letter or letters from a qualified insurance agent or agents
containing quotationsfor ALL OF the required insurance coverages set
out in Section V111 of the Master Agreement for Professional Services
and stating that the coverages are available to the respondent upon se-
lection, if any, of the contract examiner pursuant to this RFQ. In the
alternative, respondents may submit current certificates of insurance
showing the required coverage is already in force and in effect. Re-
spondent’s insurance agents shall be ready to immediately issue poli-
cies and certificates upon notification of the Respondent’s selection.
Timeisof the essence and no Agreementswill be executed without the
coverage required. A successful Respondent’s preliminary selection
may be rescinded due to failure to have the required insurance cover-
age by the time set by the Comptroller.

14. Signed Statement of representation that the respondent and all per-
sons listed as examiners in its Statement of Qualifications are neither
respondents under any other Statement of Qualifications responding to
this RFQ, nor are employed by, contracted with, and do not own any
equity or debt interest in any other respondent to this RFQ.

15. Compliance with any amendments, modifications, or other require-
ments and changesto the RFQ set out in the Official Response to Ques-
tions in connection with this RFQ and posted by Comptroller on the
Texas Marketplace prior to the Closing Date for this RFQ.

The above 15 items shall be submitted in the respondent’s Statement
of Qualification as separate and independent numbered sections corre-
sponding to the aboveitems. Failureto properly label and fully respond
to each of the 15 items above shall result in disqualification of the re-
spondent.

Mandatory Orientation Session: Respondents must attend, at their sole
cost and expense, mandatory orientation sessions to be conducted by
the Comptroller in Austin during April 2004. Questions regarding this
mandatory session should be submitted prior to the deadline for sub-
mission of other written questions on this RFQ. A contract examiner
responding to thisRFQ who has previoudly attended orientation offered
by the Comptroller in connection with any of the four prior RFQs for
contract examiners shall not be required to attend the above orientation
session.

Evaluation and Award Procedure: All qualifying Statements of Qualifi-
cations received by the deadline above will be evaluated based on qual-
ifications, experience, Workplan and agreement to the sample contract
and fees. The Comptroller will make the final selectionsin accordance
with Chapter 2254, Subchapter A, Texas Government Code in its sole
discretioninthe best interests of the Comptroller and the State of Texas.
Noticeof contract awardswill be published inthe Texas Marketplace as
soon aspossible after all contracts, if any, resulting from this Statement
of Qualifications, are fully executed. The Comptroller staff is unable
to give out information regarding the status of contract awards before
they are posted on the Texas Marketplace. The Texas Marketplace may
be accessed online at: http://esbd.tbpc.state.tx.us/1380/sagency.cfm.

Protests. Protests regarding this RFQ or actions taken under it shal be
governed by the Comptroller’s rule located at 34 TAC 81.72, Protests
of Agency Purchases.

IN ADDITION February 6, 2004 29 TexReg 1241



Limitations: The Comptroller reserves the right to accept or reject any
or al Statements of Qualifications submitted in response to this RFQ.
The Comptroller reserves the further right to evaluate individual ex-
aminers employed by afirm or who are employees of arespondent and
approve of contract examiners on an individual basis based on the eval-
uation criteria. The Comptroller isnot obligated to execute any contract
or contracts or any specific number of contracts as a result of issuing
this RFQ. The Comptroller further reserves theright to issue additional
RFQs or other solicitationsfor the contracted or similar services at any
time asthe Comptroller determines are necessary to ensure an adequate
number of examiners for any assigned examination under this program
or any similar program. The Comptroller shall pay no costsor any other
amounts incurred by any entity in responding to this RFQ. The Comp-
troller reserves the right to award contracts on the basis of the need to
achieve appropriate examination coverage in all geographical areas of
the State of Texas and/or nationwide and to evaluate respondentsin a
manner that will best achieve this need.

Summary of Schedule: The anticipated scheduleis as follows:

Issuance of RFQ, including sample contract, on Texas Marketplace--
February 6, 2004, 2:00 p.m. CZT;

Questions--February 13, 2004, 2:00 p.m. CZT;

Posting of Official Responses to Questions--February 20, 2004, 5:00
p.m. CZT or as soon thereafter as practical;

Statements of Qualifications Due--March 8, 2004, 2:00 p.m. CZT;
Contract Execution--April 16, 2004, or as soon thereafter as practical;

Notice of Contract Awards posted on Texas Marketplace--April 20,
2004 or as soon thereafter as practical;

Mandatory Orientation--April 28, 2004; and
Beginning of Examinations--May 3, 2004 upon completion of Orien-
tation, or as soon thereafter as practical.

TRD-200400531

Pamela Smith

Deputy General Counsel for Contracts
Comptroller of Public Accounts

Filed: January 28, 2004

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003, 303.005, and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 02/02/04 - 02/08/04 is 18% for Consumer Y/Agricul-
tural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 02/02/04 - 02/08/04 is 18% for Commercia over
$250,000.

The monthly ceiling as prescribed by Sec. 303.005 3 for the period
of 02/01/04 - 02/29/04 is 18% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The monthly ceiling as prescribed by Sec. 303.005 for the period of
02/01/04 - 02/29/04 is 18% for Commercial over $250,000.

1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.

3For variable rate commercial transactions only.

TRD-200400512

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: January 27, 2004

¢ ¢ ¢
Texas Council for Developmental Disabilities

Request for Proposal

The Texas Council for Developmental Disabilities (TCDD) announces
the availability of funds to establish up to six projects to provide Lo-
cal Advocacy Training in Texas. The new Local Advocacy Training
projects will be awarded to increase opportunities for individuals with
developmental disabilities and their families to participate effectively
in public policy advocacy and/or leadership roles at the local, regional,
and state levels. Each project will provide training and support to de-
velop leadership and advocacy skills of people who have developmen-
tal disabilities, their families, and other advocatesin local communities
throughout Texas. Fundsof up to $65,000 per project per year are avail-
able, for up to three years.

Additional information concerning this request for proposal or
more information about TCDD may be obtained through TCDD’s
website at http://www.txddc.state.tx.us.  All questions pertain-
ing to this RFP should be directed to Joanna Cordry, email
Joanna.Cordry @txddc.state.tx.us or phone (512) 437-5410 (voice),
(512) 437-5431 (TDD).

The application packet may be obtained on TCDD’ s Website, by mail,
fax or E-mail. Requests may be mailed to Barbara Booker, Grants
Management Technician, Texas Council for Developmental Disabili-
ties, 6201 E. Oltorf Street, Suite 600, Austin, Texas, 78741-7509; faxed
to (512) 437-5434; or E-mailed to Barbara.Booker @txddc.state.tx.us.

Deadline: Two hard copies, onewith the original signatures, should be
submitted. All proposalsmust bereceived by TCDD not later than 4:00
PM, Central Standard Time, April 2, 2004, or, if mailed, postmarked
prior to midnight on the date specified above. Proposals may be deliv-
ered by hand or mailed to the attention of Barbara Booker at 6201 East
Oltorf, Suite 600, Austin, Texas, 78741-7509. Faxed proposals cannot
be accepted.

TCDD also requeststhat applicants send an el ectronic copy at the same
time the hard copies are submitted. Electronic copies should be ad-
dressed to Barbara.Booker@txddc.state.tx.us.

Proposals will not be accepted after the due date.

Grant Proposers Workshops: The Texas Council for Devel opmen-
tal Disabilities will conduct a series of Workshops around the state to
help potential applicants understand the grant application process. For
more information on the Grant Proposer’s Workshops and the sched-
uled locations, see our website at http://www.txddc.state.tx.us.
TRD-200400549

Roger A. Webb

Executive Director

Texas Council for Developmental Disabilities

Filed: January 28, 2004

¢ ¢ L4
Employees Retirement System of Texas

Consultant Contract Award--Renewal
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This award for consulting services is being filed pursuant to the
provisions of the Texas Government Code Annotated §2254.030. The
consultant will assist and advise Employees Retirement System of
Texas (ERS) in matters concerning statutes, regulations, legislative
documents and historical information relating to Texas public retire-
ment issues. Services to be performed by contractor are necessary to
the performance of the ERS Board of Trustees' fiduciary duties under
the state constitution, as contemplated by Texas Government Code
§2254.024(a)(6). The contractor is Craig Hudgins, Austin, Texas. The
total cost for the contract is not to exceed $20,000.00, and the term of
the contract ends on December 31, 2004.

TRD-200400541

Sheila W. Beckett

Executive Director

Employees Retirement System of Texas
Filed: January 28, 2004

¢ L4 L4
Texas Commission on Environmental Quality

Notice of Comment Period and Announcement of Public
Meeting on Draft Standard Permit for Concrete Batch Plants
with Enhanced Controls

The Texas Commission on Environmental Quality (TCEQ) isproviding
an opportunity for public comment and will conduct a public meeting
to receive testimony concerning a draft standard permit for concrete
batch plants with enhanced controls proposed for issuance under the
Texas Clean Air Act, Texas Health and Safety Code, §382.05195 and
§382.05198 and 30 Texas Administrative Code (TAC), Chapter 116,
Subchapter F.

DRAFT PERMIT

The draft standard permit for concrete batch plants with enhanced con-
trols is applicable to those facilities and associated equipment which
produce concrete, and comply with enhanced pollution control require-
ments and public notice requirements as specified by this standard per-
mit. General requirements concerning distance limits, registration re-
quirements, and recordkeeping are also contained in the standard per-
mit.

The New Source Review Program under 30 TAC Chapter 116 requires
any person who plansto construct any new facility or to modify any ex-
isting facility which may emit air contaminants into the air of the state
to obtain apermit in accordance with §116.111, satisfy the de minimis
criteria of 30 TAC 8116.119, or satisfy the conditions of a standard
permit, aflexible permit, or a permit by rule before any actual work is
begun on the facility. A standard permit authorizes the construction or
modification of new or existing facilities which are similar in terms of
operations, processes, and emissions.

A draft standard permit is subject to the procedural requirements of
§116.603, which includes a 30-day public comment period and a pub-
lic meeting to provide an additional opportunity for public comment.
Any person who may be affected by the emission of air pollutants from
facilities that may be registered under the standard permit is entitled
to submit written or verbal comments regarding the proposed standard
permit.

PUBLIC MEETING

A public meeting on the draft standard permit for concrete batch plants
with enhanced controlswill be held in Austin, Texas. The meeting will
be structured for the receipt of oral or written comments by interested
persons. Individuals may present oral statements when called upon in

order of registration. Open discussion with the audience will not oc-
cur during the meeting; however, TCEQ staff members will be avail-
able to discuss the draft standard permit for concrete batch plants with
enhanced controls 30 minutes prior to the meeting and staff will also
answer questions after the meeting. The public meeting will be held
on March 8, 2004 at 1:30, at the Texas Commission on Environmental
Quality in Building F, Room 2210, 12100 Park 35 Circle, Austin.

PUBLIC COMMENT AND INFORMATION

Copies of the draft standard permit for concrete batch plants
with enhanced controls may be obtained from the TCEQ Web
site  a  http://mww.tnrec.state.tx.us/permitting/air per m/nsr_per-
mits/files/cbpec.pdf or by contacting the Office of Permitting,
Remediation, and Registration, Air Permits Division, Texas Commis-
sion on Environmental Quality, at (512) 239-1240. Comments may be
mailed to Blake Stewart, Office of Permitting, Remediation, and Reg-
istration, Air Permits Division, Texas Commission on Environmental
Quality, MC 163, PO. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-1070. All comments should reference the draft standard
permit for concrete batch plants with enhanced controls. Comments
must be received by 5:00 p.m. on March 8, 2004. To inquire about
the submittal of comments or for further information, contact Blake
Stewart at (512) 239-6931.

Persons with disabilities who have special communication or other ac-
commodation needswho are planning to attend the hearing should con-
tact the agency at (512) 239-1240. Requests should be made asfar in
advance as possible.

TRD-200400521

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: January 28, 2004

¢ ¢ ¢

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes aDO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director (ED) of the commission in accordance
with Texas Water Code (TWC), §7.075, this notice of the proposed or-
der and the opportunity to comment is published in the Texas Register
no later than the 30th day before the date on which the public comment
period closes, which in this case is March 8, 2004. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of aDO if acomment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
ruleswithin the commission’ sjurisdiction, or ordersand permitsissued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’ scentral office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cableregional office listed asfollows. Comments about the DO should
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be sent to the attorney designated for the DO at the commission’s cen-
tral officeat PO. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on March 8, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’ sattorneys are available to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.

(1) COMPANY: C. J. Yun, Inc. dba Ace Mart; DOCKET NUMBER:
2003-0129-PST-E; TCEQ ID NUMBER: 0019982; LOCATION: 4750
Leopard Street, Corpus Christi, Nueces County, Texas; TY PE OF FA-
CILITY: convenience store with retail sales of gasoline; RULES VI-
OLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate ac-
ceptable financial assurance for taking corrective action and for com-
pensating third parties for bodily injury and property damage caused
by accidental release arising from the operation of petroleum under-
ground storage tanks (USTs); PENALTY: $1,050; STAFF ATTOR-
NEY: Snehal R. Patel, Litigation Division, MC R-12, (713) 422-8928;
REGIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean
Drive, Suite 1200, Corpus Christi, Texas 78412- 5503, (361) 825-3100.

(2) COMPANY: Grover Bruce; DOCKET NUMBER: 2002-1186-
LII-E; TCEQ ID NUMBER: none; LOCATION: 3544 Bonnie Drive,
Fort Worth, Tarrant County, Texas; TYPE OF FACILITY: landscape
irrigation system business; RULES VIOLATED: 30 TAC §334.4(a)
and TWC, 834.007(a), by failing to obtain an irrigator’s license prior
to completing installation of an irrigation system with connection to
a water supply; PENALTY: $625; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(3) COMPANY: Pyarali Hooda dba Howdy Doody #15; DOCKET
NUMBER: 2002-0849-PST-E; TCEQ ID NUMBER: 16526; LO-
CATION: 1025 Dallas Drive, Denton, Denton County, Texas; TYPE
OF FACILITY: retail gasoline station; RULES VIOLATED: 30 TAC
§37.815(a) and (b), by failing to submit, upon request by the TCEQ,
the appropriate forms documenting proof of financial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising from
the operation of petroleum USTs; and 30 TAC §334.21, by failing to
pay outstanding UST fees; PENALTY: $1,050; STAFF ATTORNEY:
Alfred Okpohworho, Litigation Division, MC R-12, (713) 422-8918;
REGIONAL OFFICE: Ddlas-Fort Worth Regional Office, 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(4) COMPANY: Ruben's Vacuum and Hydrojetting Services, Inc.;
DOCKET NUMBER: 2002- 1131-SLG-E; TCEQ ID NUMBER:
22386; LOCATION: Trosper Road, approximately 0.25 miles north
of the intersection of Trosper Road and State Highway 107, Alton,
Hidalgo County, Texas, TYPE OF FACILITY: sludge transportation
service; RULES VIOLATED: 30 TAC §312.144(a) and (f), by failing
to properly mark and identify all vacuum pump trucks, tanks, or
containers used for the collection and/or over-the-road transportation
of regulated waste, and failing to apply the authorization stickers
on the motor vehicles, and failing to prominently mark all discharge
valves and ports; 30 TAC §312.144(d), by failing to properly maintain
the site gauges on containers used to transport liquid wastes in a
manner which can be used to determine whether or not a vehicle is
loaded and the approximate capacity; 30 TAC 8312.145(a), by failing
to include in the trip tickets the accurate date and place where the
waste was deposited, identification of the facility where the waste was
deposited, and name and signature of facility on-site representative
acknowledging receipt of the waste and the amount of waste received;
30 TAC 8§312.142(c) and (e)(2), by failing to maintain a copy of the
registration authorization, as annotated by the executive director with

an assigned registration number, at the designated place of business
and in each vehicle operated under that registration, and by failing to
submit a new registration application within 15 days of changes in
operation or management methods; and 30 TAC §312.145(b)(4)(C),
by failing to submit an annual summary of activities for the previous
period showing the amounts and types of waste delivered to each
facility; PENALTY: $15,510; STAFF ATTORNEY: Gitanjai Yadav,
Litigation Division, MC 175, (512) 239-2029; REGIONAL OFFICE:
Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen,
Texas 78550-5247, (956) 425-6010.

TRD-200400511

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: January 27, 2004

¢ ¢ ¢

Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date on
which the public comment period closes, which in this caseis March
8, 2004. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if acomment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’ s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to aproposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AQ is available for public inspection at both
the commission’ scentral office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cableregiond office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at PO. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on March 8, 2004. Comments may
aso be sent by facsimile machine to the attorney at (512) 239-3434.
The designated attorney is available to discuss the AO and/or the com-
ment procedure at the listed phone number; however, 87.075 provides
that comments on an AO should be submitted to the commission in
writing.

(1)COMPANY: Eutemia Medina dba O.A. Gingrich; DOCKET
NUMBER: 2002-0488-PST-E; TCEQ ID NUMBER: 46358; LOCA-
TION: 121 North Vineyard, Sinton, San Patricio County, Texas; TY PE
OF FACILITY: convenience store with four underground storage
tanks (UST); RULES VIOLATED: 30 TAC 8§37.815(a) and (b), by
failing to demonstrate the required financial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases from the USTs; 30
TAC 8334.50(b)(1)(A) and (2)(A) and TWC, §26.3475, by failing to
monitor USTs for releases at a frequency of at least once per month
and failing to monitor the piping connected to the UST system in a
manner designed to detect releases from any portion of the UST piping
system; 30 TAC 8334.7(d)(3), by failing to amend, update, or change
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the UST registration information in order to reflect current operational
status within 30 days from the date on which the owner and/or operator
became aware of the change; 30 TAC 8§334.49(a) and TWC, §26.3475,
by failing to provide corrosion protection for the UST system; and
30 TAC 8§334.22(a), by failing to pay the required outstanding annual
UST fees; PENALTY: $600; STAFF ATTORNEY: Benjamin Joseph
de Leon, Litigation Division, MC 175, (512) 239-6939; REGIONAL
OFFICE: Corpus Christi Regional Office, 6300 Ocean Drive, Suite
1200, Corpus Christi, Texas 78412-5503, (361) 825- 3100.

(2) COMPANY: Mohammed Adil Aquil dba Two Way Quick Stop;
DOCKET NUMBER: 2002- 1154-PST-E; TCEQ ID NUMBER:
0060018; LOCATION: 8430 Fulton Street, Houston, Harris County,
Texas, TYPE OF FACILITY: convenience store with retail sales of
gasoling; RULES VIOLATED: 30 TAC 8334.47(a)(2), by failing
to permanently remove from service any components that were
not brought into timely compliance from the existing UST system;
30 TAC 8334.49(a) and TWC, 8§26.3475(d), by failing to provide
corrosion protection for the UST system; 30 TAC §334.50(b)(1)(A)
and TWC, §26.3475(c)(1), by failing to monitor USTs for releases at
least once per month; 30 TAC §334.7(d)(3), by failing to amend UST
registration information within 30 days from the date on which the
owner or operator first became aware of the change or addition; 30
TAC §37.815(a) and (b), by failing to demonstrate financial assurance
for taking corrective action and for compensating third parties for
bodily injury and property damage caused by accidental releases
from the operation of petroleum USTs; and 30 TAC §334.22(a), by
failing to pay outstanding UST registration and associated late fees;
PENALTY: $600; STAFF ATTORNEY: Benjamin Joseph de Leon,
Litigation Division, MC 175, (512) 239-6939; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(3) COMPANY: Ransom Industries, L.P. dba Tyler Pipe Company;
DOCKET NUMBER: 2002- 0079-AlR-E; TCEQ ID NUMBERS:
SK-0041-T, 01793, and 26516; LOCATION: U.S. Highway 69 North,
four miles north of Loop 323, near Tyler, Smith County, Texas, TY PE
OF FACILITY: gray iron foundry; RULES VIOLATED: 30 TAC
8§101.221(a), TCEQ New Source Permit Number 26516, Special
Condition Number 6.D., and Texas Health and Safety Code (THSC),
§382.085(b), by failing to ensure that the duct work serving the air
pollution control eguipment was in good working order; 30 TAC
§305.125(1), TCEQ Water Quality Permit Number 01793, Interim
Effluent Limitations and Monitoring Requirements Number 1, and
TWC, 8§26.121, by failing to comply with the whole effluent toxicity
limit of 38% No observed effect concentration for grab samples
collected; 30 TAC §101.201(a)(1) and THSC, §382.085(b), by failing
to provide timely notification of seven upset events; 30 TAC §8101.20,
101.221(a), and 116.115(b)(2)(G), TCEQ New Source Permit Number
26516, Special Conditions Numbers 1 and 3, 40 CFR 860.732(a), and
THSC, §382.085(b), by failing to comply with the hourly and annual
emission limitations for the sand reclamation and core machines
baghouse; THSC, §382.085(a), by failing to prevent unauthorized
emissions during six upset events; and 30 TAC §101.201(a)(2)(G) and
THSC, §382.085(b), by failing to report emissions associated with
two upset events from the sand reclamation system by compound de-
scriptive type; PENALTY: $112,250; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Tyler Regiona Office, 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.

TRD-200400510

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: January 27, 2004

14 14 ¢
Notice of Public Hearing--30 TAC Chapter 70, Enforcement

The Texas Commission on Environmental Quality will conduct a pub-
lic hearing to receive testimony concerning revisions to 30 TAC Chap-
ter 70, concerning Enforcement, new §§70.201 - 70.206, under the re-
quirements of Texas Health and Safety Code, §382.017 and Texas Gov-
ernment Code, Chapter 2001, Subchapter B.

The proposed rulemaking would implement Senate Bill 1265, 78th
Legislature, 2003, and establish procedures for Texas peace officers
to use when referring alleged environmental violationsfor criminal en-
forcement review.

A public hearing on this proposal will be held in Austin on March 11,
2004 at 2:00 p.m. at the Texas Commission on Environmental Qual-
ity in Building F, Room 2210, located at 12100 Park 35 Circle. The
hearing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open discussion
during the hearing; however, an agency staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Lola Brown, MC 205, Office of En-
vironmental Policy, Analysis, and Assessment, Texas Commission on
Environmental Quality, PO. Box 13087, Austin, Texas 78711-3087,
or by fax to (512) 239-4808. All comments should reference Rule
Project Number 2003-061-070-AD. Comments must be received by
5:00 p.m., March 15, 2004. For further information, please contact
Michael Bame, Policy and Regulations Division, (512) 239-5658.

TRD-200400538

Paul Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: January 28, 2004

¢ ¢ ¢

Requests for Comments on the January 2004 Update to the
Water Quality Management Plan

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) announcesthe availability of the draft January 2004 Update to the
Water Quality Management Plan for the State of Texas (draft WQMP
update).

The Water Quality Management Plan (WQMP) is developed and pro-
mulgated in accordance with the requirements of the Federal Clean
Water Act, 8208. The draft WQMP update includes projected efflu-
ent limits of indicated domestic dischargers useful for water quality
management planning in future permit actions. Once the commission
certifiesa WQMP update, the update is submitted to the United States
Environmental Protection Agency (EPA) for approval. For some Texas
Pollutant Discharge Elimination System (TPDES) permits, the EPA's
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approval of a corresponding WQMP update is a necessary precondi-
tion to TPDES permit issuance by the commission. The draft WQMP
update may contain serviceareapopulationsfor listed wastewater treat-
ment facilities and designated management agency information.

A copy of the draft January 2004 WQMP update may be found on
the commission’s Web site located at http://mwwww.tnrcc.state.tx.us/per -
mitting/water permwgmp/index.html. A copy of the draft may also be
viewed at the TCEQ Library, Building A, 12100 Park 35 Circle, Austin,
Texas.

Written comments on the draft WQMP update may be submitted to
Nancy Vignali, Texas Commission on Environmental Quality, Water
Quality Division, MC 150, PO. Box 13087, Austin, Texas 78711-3087.
Comments may also be faxed to (512) 239-4420, but must be followed
up with the submission and receipt of the written comments within
three working days of when they were faxed. Written comments must
be submitted no later than 5:00 p.m. on March 8, 2004. For further
information or questions, please contact Ms. Vignali at (512) 239-1303
or by email at nvignali @tceg.state.tx.us.

TRD-200400466

Stephanie Bergeron

Director, Environmental Law Division

Texas Commission on Environmental Quality

Filed: January 23, 2004

¢ ¢ ¢
General Land Office

Notice of Approval of Coastal Boundary Survey - Aransas
County

Pursuant to §833.136 of the Natural Resources Code, notice is hereby
given that Jerry Patterson, Commissioner of the General Land Office,
approved a coastal boundary survey, submitted by Jerald L. Brundrett
Jr., Aransas County Surveyor, conducted on December 29, 2003, | ocat-
ing the following shoreline boundary:

Plat showing survey of the mean high water boundary seaward of Lots
8, 9, 10, 11,12 and 13, of the Sea Shell Shores Subdivision, C. O. D.
Gilliland Survey, Abstract 70, Aransas County, Texas, according to the
map recorded in Volume 4, Page 151, Map Records of Aransas County,
Texas.

For a copy of this survey filed as Aransas County NCR Art. 33.139
Sketch 3, counter #80138, contact Archives & Records, Texas General
Land Office at 512-463-5277.

TRD-200400544

Larry L. Laine

Chief Clerk, Deputy Land Commissioner

General Land Office

Filed: January 28, 2004

¢ ¢ ¢
Texas Health and Human Services Commission

Public Notice Statement

The Health and Human Services Commission (HHSC) announces its
intent to submit to the Centers for Medicare and Medicaid Services TN
03-26, Amendment 661 to the Texas State Plan for Medical Assistance
under Title X1X of the Social Security Act, effective October 16, 2003.
Thisamendment updates the reimbursement methodol ogy for the phar-

macy dispensing fee.

The proposed amendment is expected to result in savings in state
matching funds of $3,101,391 in fiscal year 2004 and $4,477,426 in
fiscal year 2005.

To obtain copies of the proposed amendment, interested parties may
contact Winnie Rutledge, by mail at Health and Human Services Com-
mission, 1100 West 49th Street, H-200, Austin, Texas 78756-3199 or
by telephone (512) 338-6967.

TRD-200400495

Steve Aragén

General Counsel

Texas Health and Human Services Commission
Filed: January 26, 2004

¢ ¢ ¢
Public Notice Statement

The Health and Human Services Commission (HHSC) announces its
intent to submit to the Centers for Medicare and Medicaid Services TN
03-32, Amendment 667 to the Texas State Plan for Medical Assistance
under Title XIX of the Socia Security Act, effective December 1, 2003.

Thisamendment revises the Reimbursement Methodology for Day Ac-
tivity and Health Services to change the spending requirement for the
Attendant Compensation Rate Enhancement. The proposed amend-
ment is not expected to result in anincreasein federa or state matching
funds.

To obtain copies of the proposed amendment, interested parties may
contact Winnie Rutledge, by mail at Health and Human Services Com-
mission, 1100 West 49th Street, Austin, Texas 78756-3199 or by tele-
phone (512) 491-1320.

TRD-200400494

Steve Aragén

General Counsel

Texas Health and Human Services Commission
Filed: January 26, 2004

¢ ¢ ¢
Public Notice Statement

The Texas Health and Human Services Commission announces itsin-
tent to submit Transmittal Number 04-03, Amendment Number 670,
to the Texas State Plan for Medical Assistance, under Title XIX of the
Sacia Security Act. Amendment Number 670 provides for a supple-
mental payment for publicly owned hospital or hospital affiliated with a
hospital district in Midland county for inpatient services. The supple-
mental payment shall not exceed the difference between total annual
Medicaid payments and the federal upper payment limits established
in 42 CFR 447.272. The purpose of the supplemental payment is to
recognize the unique role of urban public safety-net hospitals play in
the Texas healthcare delivery system for the Medicaid population. Asa
result, the State seeks to ensure that Medicaid payments are commen-
surate with Medicare payments and/or payment principles.

The proposed amendment is to be effective February 7, 2004. The
proposed amendment is estimated to result in increased expenditures of
approximately $541,188 for fiscal year 2004, and $603,866 for fiscal
year 2005.

Copies of the proposed change in methodology will be available for
public review at local offices of the Texas Department of Human Ser-
Vices.

Comments, questions or requests for additional information should
be forwarded to Scott Reasonover, Texas Health and Human Services
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Commission, 1100 West 49th Street, Austin, Texas 78756, (512)
491-1348.

TRD-200400536

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Filed: January 28, 2004

¢ 14 14
Request for Proposals

Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the
Health and Human Services Commission (HHSC) announces the re-
lease of Request for Proposals (RFP) #529-04-289 for consulting ser-
vices to conduct a feasibility study and develop policy options to de-
crease the number of children placed in institutions and increase the
options for community based treatment for children with serious emo-
tional disorders.

The contractor selected as a result of this RFP will assist HHSC in
achieving the following goals:

Conduct afeasibility study that produces three recommendations: 1) a
1915(c) waiver, 2) ademonstration project using federal or other funds,
and 3) a state funds only approach; all of which would use integrated
funding, coordinated services, and a comprehensive provider base;

Create a detailed financing, implementation and evaluation plan for
each of three recommendations identified in the feasibility study; and

Develop afinal report for public stakeholders that describes the feasi-
bility study’s findings, including summarizing the research, opportu-
nities and potential barriers associated with each of the three recom-
mended proposals.

The RFP will be posted with the Texas Marketplace: http://www.mar-
ketplace.state.tx.us on or about February 2, 2004. After Feb-
ruary 2, 2004, the full content of the RFP will be available
on the HHSC web site at:  http://www.hhsc.state.tx.us/medic-
aid/rfp/52904289/rfp_home.html

The successful respondent will be expected to begin performance of
the contract on or after March 26, 2004. Parties interested in submit-
ting a proposal may contact Kim McPherson, Policy Analyst, Health
and Human Services Commission, 11209 Metric Boulevard, Austin,
Texas 78758, telephone number: (512) 491-1461, fax: (512) 491-1983,
e-mail: Kimberly.McPherson@hhsc.state.tx.us regarding the request.
Ms. McPherson will be HHSC's sole point-of-contact for purposes
of this procurement. All questions regarding the RFP must be sent in
writing to the above referenced contact by 5:00 p.m. Central Time on
February 16, 2004. HHSC will post al written questions received with
HHSC' sresponses on its web site on February 23, 2004, or asthey be-
come available.

To be considered, all proposals must be received at the foregoing ad-
dress in the issuing office on or before 5:00 p.m. Central Time on
March 2, 2004. Proposals received after this time and date will not
be considered.

Evaluation and Award Procedure: All proposalswill be subject to eval-
uation based on the evaluation criteria and procedures set forth in the
RFP. HHSC reserves the right to accept or reject any or all proposals
submitted. HHSC is under no legal or other obligation to execute any
contracts on the basis of this notice. HHSC will not pay for costs in-
curred by any entity in responding to this RFP.

The anticipated schedule of eventsis as follows:
Final RFP Release Date--February 2, 2004

Vendor Questions Due--February 16, 2004
Vendor Proposals Due--March 2, 2004
Anticipated Contract Award--March 16, 2004

Anticipated Contract Start Date--March 26, 2004

TRD-200400537

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Filed: January 28, 2004

¢ ¢ ¢

Texas Department of Housing and Community
Affairs

Notice of Public Hearing
Single Family Mortgage Revenue Refunding Bonds

Noticeis hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the"Department”) at 507
Sabine Street, Room 436, Austin, Texas, at 12:00 noon on March 8,
2004, with respect to an issue of tax-exempt single family mortgage
revenue refunding bonds (the "Bonds") to be issued in an aggregate
face amount of not more than $180,000,000.

The proceeds of the Bondswill be used to refund all or aportion of the
Department’s outstanding Single Family Mortgage Revenue Refund-
ing Tax-Exempt Commercial Paper Notes, Series A (AMT) and Single
Family Mortgage Revenue Tax-Exempt Commercia Paper Notes, Se-
ries C (AMT), thereby making funds available to make single family
residential mortgage loans. All of such single family residential mort-
gageloanswill be madeto eligible very low, low and moderate income
first-time home buyers for the purchase of homes located within the
State of Texas, and are expected to bein an aggregate estimated amount
of $180,000,000.

For purposes of the Department’s mortgage |oan finance programs, el-
igible borrowers generally will include individuals and families whose
family income does not exceed, (i) for families of three or more per-
sons, 115% (140% in certain targeted areas) of the areamedian income,
and (ii) for individuals and families of two persons, 100% (120% in
certain targeted areas) of the area median income. The Department an-
ticipates setting aside approximately 30% of the funds made available
for borrowers of very low income (60% of area median income) for
approximately one year. In addition, substantially al of the borrow-
ers under the programs will be required to be persons who have not
owned a principa residence during the preceding three years. Further,
residences financed with loans under the programs will be subject to
certain other limitations, including limits on the purchase prices of the
residences being acquired. All the limitations described in this para-
graph are subject to revision and adjustment from time to time by the
Department pursuant to applicable federal law and Department policy.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Department’s mortgage loan fi-
nance program and the issuance of the Bonds. Questions or requests
for additional information may be directed to Matt Pogor at the Texas
Department of Housing and Community Affairs, 507 Sabine Street, 9th
Floor, Austin, Texas 78701; (512) 475-3987.

Persons who intend to appear at the hearing and expresstheir views are
invited to contact Matt Pogor inwriting in advance of the hearing. Any
interested persons unable to attend the hearing may submit their views
inwriting to Matt Pogor prior to the date scheduled for the hearing.

TDHCA WEB SITE: www.tdhca.state.tx.us/hf.htm
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Individuals who require auxiliary aids for the hearing should contact
Gina Esteves, ADA Responsible Employee, at (512) 475-3943, or Re-
lay Texas at 1-800-735-2989 at least two days before the hearing so
that appropriate arrangements can be made.

Non-English speaking individuals who require interpreters for this
meeting should contact Matt Pogor at (512) 475-3987 at least three
days before the meeting so that appropriate arrangements can be made.

This notice is published and the above-described hearing is to be held
in satisfaction of the requirements of State law and Section 147(f) of
the Internal Revenue Code of 1986, as amended, regarding the public
approval prereguisite to the exclusion from gross income for federal
income tax purposes of interest on the Bonds.

TRD-200400540

Edwina P. Carrington

Executive Director

Texas Department of Housing and Community Affairs
Filed: January 28, 2004

¢ ¢ ¢
Texas Department of Insurance

Company Licensing

Application for incorporation to the State of Texas by OWL INSUR-
ANCE COMPANY, adomestic Life, Accident and/or Health company.
The home office isin Amarillo, Texas.

Application to change the name of ANTHEM ALLIANCE HEALTH
INSURANCE COMPANY to ONENATION INSURANCE COM-
PANY, a foreign Life, Accident and/or Health company. The home
officeisin Indianapolis, Indiana.

Application to change the name of PODIATRY INSURANCE COM-
PANY OF AMERICA (RISK RETENTION GROUP), A MUTUAL
COMPANY to PODIATRY INSURANCE COMPANY OF AMER-
ICA, A MUTUAL COMPANY, aforeign Fire and or Casualty com-
pany. The home office isin Springfield, Illinois.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadal upe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200400522

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 28, 2004

4 ¢ ¢
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of arate filing request submitted by Nationwide Mutual Insur-
ance Company proposing to userates for private passenger automobile
insurance that are outside the upper or lower limits of the flexibility
band promul gated by the Commissioner of Insurance, pursuant to TEX.
INS. CODE ANN. art 5.101 8§3(g). The Company is requesting vari-
ousflex percentages benchmark (1.00) to +2.41 by coverage, class, and
territory. The overal rate change is -0.70%.

Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P& C Actuarial Division, PO. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.

Thisfiling is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with

the Chief Actuary for P&C, Mr. Phil Predley, at the Texas Department
of Insurance, MC 105-5F, PO. Box 149104, Austin, Texas 78701 by
February 25, 2004.

TRD-200400523

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 28, 2004

¢ ¢ ¢
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of arate filing request submitted by Nationwide Mutual Fire
Insurance Company proposing to use rates for private passenger auto-
mobile insurance that are outside the upper or lower limits of the flexi-
bility band promul gated by the Commissioner of Insurance, pursuant to
TEX. INS. CODE ANN. art 5.101 §3(g). The Company is requesting
flex percentages 0.97 to +2.17 by coverage, class, and territory. The
overal rate change is -0.68%.

Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P& C Actuarial Division, PO. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.

Thisfiling is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, PO. Box 149104, Austin, Texas 78701 by
February 25, 2004.

TRD-200400524

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 28, 2004

¢ ¢ ¢
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of arate filing request submitted by Nationwide Property and
Casualty Insurance Company proposing to use rates for private pas-
senger automobile insurance that are outside the upper or lower limits
of the flexibility band promulgated by the Commissioner of Insurance,
pursuant to TEX. INS. CODE ANN. art 5.101 8§3(g). The Company
isreguesting flex percentages benchmark (1.00) to +2.41 by coverage,
class, and territory. The overal rate changeis +0.63%.

Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P& C Actuarial Division, PO. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.

Thisfiling is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, PO. Box 149104, Austin, Texas 78701 by
February 25, 2004.

TRD-200400525

Gene C. Jarmon

General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 28, 2004

¢ ¢ ¢
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Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of arate filing request submitted by Nationwide General Insur-
ance Company proposing to use rates for private passenger automo-
bile insurance that are outside the upper or lower limits of the flexibil-
ity band promulgated by the Commissioner of Insurance, pursuant to
TEX. INS. CODE ANN. art 5.101 8§3(g). The Company is requesting
flex percentages benchmark (1.00) to +2.34 by coverage, class, and ter-
ritory. The overall rate change is +0.95%.

Copies of the filing may be obtained by contacting the Texas Depart-
ment of Insurance, P& C Actuarial Division, PO. Box 149104, Austin,
Texas 78714-9104, telephone (512) 475-3017.

Thisfiling is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 83(h), is made with
the Chief Actuary for P& C, Mr. Phil Predey, at the Texas Department
of Insurance, MC 105-5F, PO. Box 149104, Austin, Texas 78701 by
February 25, 2004.

TRD-200400526
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 28, 2004
¢ L4 L4

Texas Lottery Commission
Figure 1: GAME NO. 397 - 1.2D

Instant Game Number 397 "LUCKY LIZARD"
1.0 Name and Style of Game.

A. The name of Instant Game No. 397 is"LUCKY LIZARD". The
play styleis "match three with tripler".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 397 shall be $1.00 per ticket.
1.2 Definitions in Instant Game No. 397.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol isprinted in Symbol font in black ink in positive. The possible
play symbols are: $1.00, $2.00, $3.00, $5.00, $10.00, $15.00, $30.00,
$100, $300, $1,000, $3,000, and LIZARD SYMBOL.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:

PLAY SYMBOL CAPTION
$1.00 ONE$
$2.00 TWO$
$3.00 THREE$
$5.00 FIVE$

$10.00 TEN$
$15.00 FIFTN
$30.00 THIRTY
$100 ONE HUND
$300 THR HUND
$1,000 ONE THOU
$3,000 THR THOU
LIZARD SYMBOL TRIPLE
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:
Figure 2: GAME NO. 397 - 1.2E
CODE PRIZE
ONE $1.00
TWO $2.00
THR $3.00
FIV $5.00
TEN $10.00
FTN $15.00
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $5.00, $10.00, or
$15.00.

H. Mid-Tier Prize - A prize of $30.00, $100, or $300.
I. High-Tier Prize- A prize of $1,000 or $3,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (397), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 397-0000001-000.

L. Pack - A pack of "LUCKY LIZARD" Instant Game tickets contain
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of five (5). Tickets 000 to 004 will be on the top page; tickets 005 to
009 will be on the next page, etc., and tickets 245 to 249 will be on
the last page. Tickets 000 will be folded over to expose the front of the
ticket in the pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY LIZARD" Instant Game No. 397 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prizewinner inthe"LUCKY LIZARD" Instant Game is determined
oncethelatex ontheticket is scratched off to expose nine (9) Play Sym-
bols. If the player getsthree (3) identical dollar amount Play Symbols,
the player will win the prizeindicated. If the player getstwo (2) identi-
cal dollar amount Play Symbolsand aLIZARD SYMBOL, the player
will win triple the prize indicated. No portion of the display printing
nor any extraneous matter whatsoever shall be usable or playable as a
part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. Tobeavalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly nine (9) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each Play Symbol must have a Play Symbol Caption underneath,
unless specified, and each Play Symbol must agree with its Play Sym-
bol Caption;

3. Each Play Symbol must be present initsentirety and befully legible;

4. Each Play Symbol must be printed in black ink except for dual image
games,

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Seriad Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
dtered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversedin any man-
ner;

13. The ticket must be complete and not miscut, and have exactly
nine (9) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Valida
tion Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each Play Symbol must match exactly one of those described in
Section 1.2.C of these Game Procedures.

17. Each Play Symbol on the ticket must be printed in the Symbol
font and must correspond precisely to the artwork on file at the Texas
Lottery; the ticket Serial Numbers must be printed in the Serial font
and must correspond precisely to the artwork on file at the Texas Lot-
tery; and the Pack-Ticket Number must be printed in the Pack-Ticket
Number font and must correspond precisely to the artwork on file at
the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
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from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No four (4) or more like Play Symbols on a ticket.
C. No more than two (2) pairs of like Play Symbols on aticket.

D. The tripler symbol (LIZARD SYMBOL) will appear according to
the prize structure and will only appear once on aticket.

E. When thetripler symbol (LIZARD SYMBOL) appearson awinning
ticket, there will be no more than two like Play Symbols.

2.3 Procedure for Claiming Prizes.

A.Toclama"LUCKY LIZARD" Instant Game prize of $1.00, $2.00,
$3.00, $5.00, $10.00, $15.00, $30.00, $100, or $300, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any TexasL ottery Retailer. The TexasLot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
may, but is not, in some cases, required to pay a $30.00, $100 or $300
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas L ottery Retailer shall provide the claimant with aclaim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To clam a"LUCKY LIZARD" Instant Game prize of $1,000 or
$3,000, the claimant must sign the winning ticket and present it at one
of the Texas Lottery’s Claim Centers. If the claim is validated by the
Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal incometax at arate set by the IRSif re-
quired. Inthe event that the claim is not validated by the Texas L ottery,
the claim shall be denied and the claimant shall be notified promptly.

C. Asan alternative method of claiming a"LUCKY LIZARD" Instant
Game prize, the claimant must sign thewinning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas L ottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasLottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for abenefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a fina determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.E of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto Persons Under 18. If aperson under the age of
18 yearsisentitled to a cash prize of lessthan $600 from the "LUCKY
LIZARD" Instant Game, the Texas Lottery shal deliver to an adult
member of the minor’s family or the minor’ s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7 Disclaimer. The number of actua prizesin agame may vary based
on sales, distribution, testing, and number of prizesclaimed. AnInstant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefore, aticket shall
be owned by the physical possessor of said ticket. When asignatureis
placed on the back of the ticket in the space designated therefore, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gameticketsand shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
15,120,000 tickets in the Instant Game No. 397. The approximate
number and value of prizesin the game are as follows:
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Figure 3: GAME NO. 397 - 4.0

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in **
$1 1,391,040 10.87
$2 786,240 19.23
$3 725,760 20.83
$5 120,960 125.00
$10 30,240 500.00
$15 60,480 250.00
$30 35,280 428.57
$100 4,536 3,333.33
$300 1,512 10,000.00
$1,000 40 378,000.00
$3,000 35 432,000.00

*The number of actual prizes may vary based on sales, distribution, testing, and number

of prizes claimed.

**The overall odds of winning a prize are 1 in 4.79. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 397 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 397, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all fina decisions of the Executive Director.

TRD-200400484

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Filed: January 23, 2004

¢ ¢ ¢
Instant Game Number 439 "Dominoes"
1.0. Name and Style of Game.

A. The name of Instant Game Number 439 is"DOMINOES." The play
styleis "key symbol match with a prize legend."

1.1. Price of Instant Ticket.
A. Tickets for Instant Game Number 439 shall be $5.00 per ticket.
1.2. Definitions in Instant Game Number 439.

A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol--The printed data under the latex on the front of the
ticket that isused to determine eligibility for aprize. Each Play Symbol
is printed in Symboal font in black ink in positive. The possible play
symbols are: BB, 1B, B2, 3B, B4, 5B, B6, 11, 21, 13, 41, 15, 61, 22,
23, 42, 25, 62, 33, 34, 53, 36, 44, 54, 46, 55, 65, and 66.

D. Play Symbol Caption--the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:

29 TexReg 1252 February 6, 2004 Texas Register



Figure 1. GAME NO. 439 - 1.2D

PLAY SYMBOL CAPTION
TOP BLANK BOTTOM BLANK BB
TOP 1 BOTTOM BLANK 1B
TOP BLANK BOTTOM 2 B2
TOP 3 BOTTOM BLANK 3B
TOP BLANK BOTTOM 4 B4
TOP 5 BOTTOM BLANK 5B
TOP BLANK BOTTOM 6 B6
TOP 1 BOTTOM 1 11
TOP 2 BOTTOM 1 21
TOP 1 BOTTOM 3 13
TOP 4 BOTTOM 1 41
TOP 1 BOTTOM 5 15
TOP 6 BOTTOM 1 61
TOP 2 BOTTOM 2 22
TOP 2 BOTTOM 3 23
TOP 4 BOTTOM 2 42
TOP 2 BOTTOM 5 25
TOP 6 BOTTOM 2 62
TOP 3 BOTTOM 3 33
TOP 3 BOTTOM 4 34
TOP 5 BOTTOM 3 53
TOP 3 BOTTOM 6 36
TOP 4 BOTTOM 4 44
TOP 5 BOTTOM 4 54
TOP 4 BOTTOM 6 46
TOP 5 BOTTOM 5 55
TOP 6 BOTTOM 5 65
TOP 6 BOTTOM 6 66
E. Retailer Validation Code--Three letters found under the removable
scratch-off covering in the play area, which retailers use to verify and
validate instant winners. The possible validation codes are:
Figure 2: GAME NO. 439 - 1.2E
CODE PRIZE
FIV $5.00
TEN $10.00
FTN $15.00
TWN $20.00

Low-tier winning ticketsusethe required codeslisted in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
therequired codeslisted in Figure 2 with the exception of I, which will
only appear on low-tier winners and will always have a slash through
it.

F. Serial Number--A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a boxed four
digit security number placed randomly within the Serial Number. The
remaining nine digits of the Serial Number are the Validation Number.
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The Serial Number is positioned beneath the bottom row of play data
in the scratched-off play area. The format will be: 0000000000000.

G. Low-Tier Prize--A prize of $5.00, $10.00, $15.00, or $20.00.
H. Mid-Tier Prize--A prize of $30.00, $50.00, $75.00, or $100.
I. High-Tier Prize--A prize of $1,000, $5,000, or $75,000.

J. Bar Code--A 22 character interleaved two of five bar code which will
include a three digit game ID, the seven digit pack number, the three
digit ticket number and the nine digit Validation Number. The bar code
appears on the back of the ticket.

K. Pack-Ticket Number--A 13 digit number consisting of thethree digit
game number (439), aseven digit pack number, and athree digit ticket
number. Ticket numbers start with 000 and end with 124 within each
pack. The format will be: 439-0000001-000.

L. Pack--A pack of "DOMINOES' Instant Game tickets contains 75
tickets, packed in plastic shrink-wrapping and fanfolded in pages of
one. Ticket 000 will be shown on the front of the pack; the back of
ticket 074 will be revealed on the back of the pack. Every other book
will reverse, i.e., the back of ticket 000 will be shown on the front of
the pack and the front of ticket 074 will be shown on the back of the
pack.

M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"DOMINOES" Instant Game Number 439 ticket.

2.0. Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule, 8401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prizewinner in the"DOMINOES" Instant Game is determined once
the latex on the ticket is scratched off to expose 41 play symbols. The
player must scratch off the dominoes in the YOUR DOMINOES play
areato reveal 14 play symbol dominoes. The player must then scratch
only the dominoes in each of the horizonta lines of the DOMINOES
GRID that match the domino play symbolsin the YOUR DOMINOES
play area. If the player matches al of the dominoes in the same hor-
izontal line in the DOMINOES GRID with the dominoes uncovered
in the YOUR DOMINOES play area, the player will win the prize in-
dicated. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1. Instant Ticket Validation Requirements.

A. Tobeavalid Instant Game ticket, all of the following requirements
must be met:

1. Forty-one possible Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have aPlay Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present inits entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;
5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Seria Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. Theticket must be complete and not miscut, and have 41 possible
Play Symbolsunder thelatex overprint on thefront portion of theticket,
exactly one Serial Number, exactly one Retailer Validation Code, and
exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. Theticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each Play Symbol must match exactly one of those described in
Section 1.2.C of these Game Procedures;

17. Each Play Symbol on the ticket must be printed in the Symbol
font and must correspond precisely to the artwork on file at the Texas
Lottery; the ticket Serial Numbers must be printed in the Serial font
and must correspond precisely to the artwork on file at the Texas Lot-
tery; and the Pack-Ticket Number must be printed in the Pack-Ticket
Number font and must correspond precisely to the artwork on file at
the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass al additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the awvard
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2. Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. Player can win up to three times.

C. The YOUR DOMINOES Play Area will consist of fourteen
DOMINO positions.
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D. The DOMINOES GRID Play Area will consist of 27 DOMINO
positions.

Figure 3: GAME NO. 439 - 2.2E

E. The YOUR DOMINOES and DOMINOES (used in the DOMI-
NOES GRID Play Area) will consist of:

DOMINO VALUES
Appears on Top Appears on Bottom
BLANK BLANK
ONE BLANK
BLANK TWO
THREE BLANK
BLANK FOUR
FIVE BLANK
BLANK SIX
ONE ONE
TWO ONE
ONE THREE
FOUR ONE
ONE FIVE
SIX ONE
TWO TWO
TWO THREE
FOUR TWO
TWO FIVE
SiX TWO
THREE THREE
THREE FOUR
FIVE THREE
THREE SIX
FOUR FOUR
FIVE FOUR
FOUR SIX
FIVE FIVE
SIX FIVE
SIX SIX

F. A DOMINO cannot appear more than onetimeinthe YOUR DOMI-
NOES Play Area.

G. The DOMINOES GRID Play Areawill contain the following (as it
appears from top to bottom on ticket): 6 Domino Tiles = $75,000; 5
Domino Tiles = $5,000; 4 Domino Tiles = $1,000; 4 Domino Tiles =
$100; 3 Domino Tiles= $50; 2 Domino Tiles= $20; 2 Domino Tiles=
$10; 1 Domino Tile = $5.

H. The DOMINOES GRID Play Area (SCENES 1 - 12) will appear
as in the Game #439 DOMINOES working papers (both the imaged
symbol, caption and the corresponding overprint symbol). Note: Each
scene contains one triple set of tiles across three different prize rows,
three double sets of tiles across two different prize rows and 18 single
occurrences for the remaining tiles.

|. Between 12 - 14 YOUR DOMINOES will open a minimum of one
sguare in the DOMINOES GRID Play Area.

J. On all scenes, with respect to the DOMINOES which appear two or
three times in the DOMINOES GRID Play Area, at least one of those
DOMINOES will match YOUR DOMINOES to be revealed.

K. Each DOMINOES LINE within the DOMINOES GRID Play Area
(with three or more DOMINOES) will have at least one DOMINO re-
vealed (i.e. matched).

L. The 14 YOUR DOMINOES will open between 14 - 20 dominoes of
the 27 DOMINOES in the DOMINOES GRID Play Area.

2.3. Procedure for Claiming Prizes.

A. To claim a "DOMINOES" Instant Game prize of $5.00, $10.00,
$15.00, $20.00, $30.00, $50.00, $75.00, or $100, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
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may, but is not, in some cases, required to pay a$50.00 or $100 ticket.
In the event the Texas Lottery Retailer cannot verify the claim, the
TexasLottery Retailer shall provide the claimant with aclaim form and
instruct the claimant on how tofileaclaim withthe TexasL ottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a"DOMINOES" Instant Game prize of $1,000, $5,000,
or $75,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. Asan alternative method of claiminga"DOMINOES" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for abenefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4. Allowance for Delay of Payment. The Texas Lottery may delay

payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5. Payment of Prizesto Persons Under 18. If a person under the age
of 18 yearsisentitled to acash prize of lessthan $600 fromthe"DOMI-
NOES' Instant Game, the Texas L ottery shall deliver to an adult mem-
ber of the minor’sfamily or the minor’ s guardian a check or warrant in
the amount of the prize payable to the order of the minor.

2.6. Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code 8466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.7. The number of actual prizes in a game may vary based on saes,
distribution, testing, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0. Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appearsin that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of theticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen I nstant
Game tickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0. Number and Value of Instant Prizes. There will be approximately
3,960,000 tickets in the Instant Game Number 439. The approximate
number and value of prizesin the game are as follows:
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Figure 4: GAME NO. 439 - 4.0

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in **
$5.00 580,800 6.82
$10.00 316,800 12.50
$15.00 211,200 18.75
$20.00 52,800 75.00
$30.00 1,650 2,400.00
$50.00 52,800 75.00
$75.00 660 6,000.00
$100 495 8,000.00
$1,000 40 99,000.00
$5,000 8 495,000.00
$75,000 4 990,000.00

*The number of actual winners may vary based on sales, distribution, and number of

prizes claimed.

**The overall odds of winning a prize are 1 in 3.25. The individual odds of winning for a
particular prize level may vary based on sales, distribution, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0. End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game Number 439
without advance notice, at which point no further tickets in that game
may be sold.

6.0. Governing Law. In purchasing an Instant Game ticket, the player
agreesto comply with, and abide by, these Game Procedures for Instant
Game Number 439, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.

TRD-200400438

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: January 22, 2004

¢ ¢ ¢

Texas Department of Mental Health and Mental
Retardation

Pre-application Orientation (PAO) for Enrollment of Medicaid
Waiver Program Providers

The Texas Department of Mental Health and Mental Retardation
(TDMHMR), pursuant to Texas Administrative Code, Title 25
§419.704, will hold a Pre-Application Orientation (PAO) for persons
seeking to participate as a program provider in the Home and Com-
munity-Based Services (HCS) Program.

The PAO will be held from 8:30 am. to 4:30 p.m., Thursday, May
6, 2004, at the J. J. Pickle Center, 10100 Burnet Rd., Austin, Texas.
Persons wanting to attend the PAO must request a registration form
by letter or by fax. Reguests should be addressed to Bill Fordyce,
Enrollment/Sanctions Manager, Medicaid Administration, TDMHMR,

PO. Box 12668, Austin, Texas 78711-2668. The fax number is (512)
206-5725.

Upon receipt of an applicant’ swritten request, TDMHMR will provide
the applicant with information regarding the provider application and
enrollment processes and a registration form for the PAO. To attend
the PAO, an applicant must submit, on time, a completed registration
form to TDMHMR. A completed registration form will be considered
submitted on time only under the following conditions:

(1) if mailed viathe US Postal Service, the completed registration form
bears a postmark date no later than April 6, 2004;

(2) if sent via a common or contract carrier, a receipt by the carrier
shows that it was placed in the hands of the carrier no later than April
6, 2004; or

(3) if hand delivered, it is delivered directly to the Office of Medicaid
Administration, TDMHMR, 909 W. 45th Street, Building 4, Austin,
TX, no later than April 6, 2004.

Persons requiring an interpreter for the deaf or hearing impaired or
other accommodation should contact Helen Rayner by calling (512)
206-5249 or the TTY phone number of Texas Relay, which is 1-800-
735-2988, at least 72 hours prior to the PAO. You may also contact
Helen Rayner for additional information concerning the PAO.
TRD-200400478

Rodolfo Arredondo

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation

Filed: January 23, 2004

¢ ¢ ¢
Public Utility Commission of Texas
Notice of Application for Designation as an Eligible

Telecommunications Carrier Pursuant to PU.C. Substantive
Rule §26.417 and §26.418
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Notice is given to the public of an gpplication filed with the Public
Utility Commission of Texas on January 9, 2004, for designation as an
digible telecommunications carrier (ETC) pursuant to PU.C. Substan-
tive Rule §26.418.

Docket Title and Number: Application of Dobson Cellular Systems,
Inc. for Designation as an Eligible Telecommunications Carrier (ETC)
Pursuant to PU.C. Substantive Rule §26.418. Docket Number 29144.

The Application: The company isrequesting ETC designation in order
to be eligible to receive federal and state universal service funding to
assist it in providing universal service in Texas. Pursuant to 47 U.S.C.
§214(e), the commission, either upon its own motion or upon request,
shall designate qualifying common carriers as ETCs for service areas
set forth by the commission. Dobson Cellular Systems, Inc. seeksETC
designationinthestudy areas served by Colorado Valley Telephone Co-
operative, Inc., Comanche County Telephone Company, Inc., Ganado
Telephone Company, Inc., and Industry Telephone Company.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 26, 2004. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29144.

TRD-200400519

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 27, 2004

¢ ¢ ¢

Notice of Application for Interim Update of Wholesale
Transmission Rates

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas of an application on January 9, 2004, for approval of
interim update of wholesale transmission rates pursuant to PU.C. Sub-
stantive Rule 25.192(g)(1).

Docket Title and Number: Application of Brazos Electric Power Co-
operative, Incorporated for Interim Update of Wholesale Transmission
Rates Pursuant to P.U.C. Substantive Rule 25.192(g)(1). Docket Num-
ber 29143.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no | ater than February 13, 2004. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29143.

TRD-200400444

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 22, 2004

¢ ¢ ¢

Notice of Application for Service Provider Certificate of
Operating Authority

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas of an application on January 20, 2004, for a service

provider certificate of operating authority (SPCOA), pursuant to Public
Utility Regulatory Act (PURA) 8854.151 - 54.156. A summary of the
application follows.

Docket Title and Number: Application of Local Telecom Systems, In-
corporated for a Service Provider Certificate of Operating Authority,
Docket Number 29192 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service and long dis-
tance service.

Applicant’ srequested SPCOA geographic areaincludesthe entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at RO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll free at
1-888-782-8477 no later than February 11, 2004. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29192.

TRD-200400449

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 22, 2004

¢ ¢ ¢

Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an gpplication on January 22, 2004, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to
§854.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of TXU Communications
Transport Company for a Service Provider Certificate of Operating
Authority, Docket Number 29214 before the Public Utility Commis-
sion of Texas.

Applicant intends to provide plain old telephone service, ADSL,
ISDN, HDSL, SDSL, RADSL, VDSL, Optical Services, T1-Private
Line, Switch 56 KBPS, Frame Relay, Fractional T1, long distance and
wireless services.

Applicant’ srequested SPCOA geographic areaincludesthe entire State
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll free at
1-888-782-8477 no later than February 11, 2004. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29214,

TRD-200400518

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 27, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denial of Request for
NXX Code
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Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 20, 2004, for waiver
of denial by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denial for the Glendale rate center.
Docket Number 29187.

The Application: ionex telecommunications, incorporated requested
the Commission to waive the NANPA or Neustar denia of its request
for athousands block to offer local two way calling servicein the Glen-
dale rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 20, 2004. Hearing and speech-
impaired individual s with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29187.

TRD-200400445

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 22, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denia of Request for
NXX Code

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 20, 2004, for waiver
of denia by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’ s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denial for the Forney rate center.
Docket Number 29188.

The Application: ionex telecommunications, incorporated requested
the Commission to waive the NANPA or Neustar denia of its request
for athousands block to offer local two way calling service in the For-
ney rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 20, 2004. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29188.

TRD-200400447

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 22, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denia of Request for
NXX Code

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 20, 2004, for waiver
of denia by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’ s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denia for the Ennis rate center.
Docket Number 29190.

The Application: ionex telecommunications, incorporated requested
the Commission to waive the NANPA or Neustar denia of its request
for athousands block to offer local two way calling servicein the Ennis
rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll free at
1-888-782-8477 no later than February 20, 2004. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29190.

TRD-200400448

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 22, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denial of Reguest for
NXX Code

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 21, 2004, for waiver
of denia by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’ s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denial for the Mansfield rate cen-
ter. Docket Number 29203.

The Application: ionex telecommunications, incorporated requested
the commission to waive the NANPA or Neustar denial of its request
for athousands block to offer local two way calling serviceintheMans-
field rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 23, 2004. Hearing and speech-
impaired individual s with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29203.

TRD-200400467

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 23, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denia of Request for
NXX Code
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Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 21, 2004, for waiver
of denia by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’ s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denial for the Red Oak rate center.
Docket Number 29204.

The Application: ionex telecommunications, incorporated requested
the commission to waive the NANPA or Neustar denid of its request
for athousands block to offer local two way calling service in the Red
Oak rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than February 23, 2004. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29204.

TRD-200400468

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 23, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denial of Request for
NXX Code

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 21, 2004, for waiver
of denia by the North American Numbering Plan Administrator
(NANPA) Pooling Administrator (PA) of ionex telecommunications,
incorporated’ s request for a thousands block to offer local two way
caling.

Docket Title and Number: Application of ionex telecommunications,
incorporated for Waiver of NANPA Denial for the Waxahachie rate
center. Docket Number 29205.

The Application: ionex telecommunications, incorporated requested
the commission to waive the NANPA or Neustar denid of its request
for athousands block to offer local two way calling servicein the Wax-
ahachie rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no | ater than February 23, 2004. Hearing and speech-
impaired individuals with text telephones (TTY') may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29205.

TRD-200400469

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 23, 2004

¢ ¢ ¢

Notice of Application for Waiver of Denia of Request for
NXX Code

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas an application on January 21, 2004, for waiver of de-
nial by the North American Numbering Plan Administrator (NANPA)
Pooling Administrator (PA) of ionex telecommunications, inc.’s re-
quest for a thousands block to offer local two way calling.

Docket Title and Number: Application of ionex telecommunications,
inc. for Waiver of NANPA Denial for the Taylor rate center. Docket
Number 29207.

The Application: ionex telecommunications, inc. requested the com-
mission to waivethe NANPA or Neustar denial of itsrequest for athou-
sands block to offer local two way calling service in the Taylor rate
center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll free at
1-888-782-8477 no later than February 23, 2004. Hearing and speech-
impaired individual s with text telephones (TTY') may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29207.

TRD-200400504

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 26, 2004

¢ ¢ ¢

Notice of Application to Transfer Retail Electric Provider
Certification

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas of an application on December 18, 2003, for ap-
proval to transfer retail electric provider (REP) certification, pursuant
to 8§839.101 - 39.109 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of First Choice Power, Inc. to
Transfer its Retail Electric Provider (REP) Certification to First Choice
Power Special Purpose Entity and for Other Relief, Docket Number
29081 before the Public Utility Commission of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texasby mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than February 13, 2004. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 29081.

TRD-200400505

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 26, 2004

¢ ¢ L4
Public Notice of Interconnection Agreement

On January 20, 2004, Valor Telecommunications of Texas, LP, doing
business as Valor Telecom, and Rosebud Cotton Company, doing busi-
ness as Rosebud Telephone, LLC, collectively referred to asapplicants,
filed ajoint application for approval of interconnection agreement un-
der §252(i) of thefederal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
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Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2004) (PURA). Thejoint application has
been designated Docket Number 29184. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29184. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by February 20, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific alegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29184.

TRD-200400432

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 21, 2004

¢ ¢ ¢
Public Notice of Interconnection Agreement

On January 20, 2004, Vaor Telecommunications of Texas, LP, doing
business as Valor Telecom, and CenturyTel Fiber Company Il, LLC,
doing business as Lightcore, collectively referred to as applicants, filed
ajoint application for approval to adopt therates, terms, and conditions
of apreviously-approved interconnection agreement adopted pursuant
to the §252(e) of the federal Telecommunications Act of 1996, Public

Law Number 104-104, 110 Statute 56, (codified as amended in scat-
tered sections of 15 and 47 United States Code) (FTA). The joint ap-
plication has been designated Docket Number 29185. The joint appli-
cation and the underlying interconnection agreement are available for
public inspection at the commission’s officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be a-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29185. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by February 20, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific alegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that isnot a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29185.

TRD-200400433

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 21, 2004

¢ ¢ ¢
Public Notice of Interconnection Agreement

On January 20, 2004, Sprint Communications Company, L P, and Sugar
Land Telephone Company, collectively referred to as applicants, filed
ajoint application for approval of an interconnection agreement and to
adopt the rates, terms, and conditions of a previously-approved inter-
connection agreement adopted pursuant to the 8252(e) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
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Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA). The joint application has been designated
Docket Number 29193. The joint application and the underlying inter-
connection agreement are available for public inspection at the com-
mission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29193. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shal be filed by February 20, 2004, and shall include:

1) adetailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific alegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier thet is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29193.

TRD-200400434

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 21, 2004

¢ ¢ ¢
Public Notice of Interconnection Agreement

On January 20, 2004, United Telephone Company of Texas, Incorpo-
rated, doing business as Sprint, Central Telephone Company of Texas,
doing business as Sprint, and Cat CommunicationsInternational, Incor-
porated, collectively referred to as applicants, filed a joint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,

110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). Thejoint application has been designated Docket
Number 29194. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29194. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by February 20, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that isnot a party
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file commentsare not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29194,

TRD-200400435

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 21, 2004

¢ ¢ ¢
Public Notice of Interconnection Agreement

On January 20, 2004, Southwestern Bell Telephone, LP, doing business
as SBC Texas, and Allegiance Telecom of Texas, Incorporated, collec-
tively referred to as applicants, filed a joint application for approval
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of interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2004) (PURA). Thejoint application has been designated Docket
Number 29195. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
officesin Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing three copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 29195. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall befiled by February 20, 2004, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against atelecommunications carrier that is not aparty
to the agreement; or

b) isnot consistent with the public interest, convenience, and necessity;
or

¢) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to apresiding officer pursuant to PU.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
apublic hearing. Interested personswho file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 29195.

TRD-200400436

Rhonda G. Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: January 21, 2004

¢ ¢ ¢

Public Notice of Workshop on Rulemaking to Amend
Substantive Rules §26.32 (Protection Against Unauthorized

Charges) and §26.130 (Selection of Telecommunications
Utilities)

The staff of the Public Utility Commission of Texas (commission) will
hold a workshop on Tuesday, February 17, 2004, at 1:30 p.m. at the
commission’s offices located in the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701, regarding proposed
amendments to PUC Substantive Rule §26.130, relating to Selection
of Telecommunications Utilities, also known as "Slamming." The
proposed amendments were approved for publication at the October
23, 2003 Open Meeting. Project Number 28324, Rulemaking to
Amend Substantive Rules §26.32 (Protection Against Unauthorized
Charges) and 826.130 (Selection of Telecommunications Utilities),
has been established for this proceeding.

Questions concerning the workshop or this notice should be referred to
Jaime Slaughter, Enforcement Attorney, Legal and Enforcement Divi-
sion, (512) 936-7345. Hearing and speech- impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-7136.

TRD-200400542

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: January 28, 2004

¢ ¢ ¢
Office of Rural Community Affairs

Feasibility Study Grant - FY 2004

The Office of Rural Community Affairs (Office) announces the avail-
ability of the Feasibility Study Grant to assist small rural hospital de-
termine the financial and non-financial impact of the Critical Access
Hospital (CAH) designation.

PROGRAM PURPOSE

The purpose of the Feasibility Study Grant Program is to assist small
rural hospitals in Texas assess the impact and benefit of converting to
a Critical Access Hospital. The Office provides funding assistance to
support studies that evaluate the financial and non-financia impact of
the CAH designation, including identifying opportunities and strate-
gies for improving financial performance and growth, increasing op-
erational efficiency and productivity, enhancing systems and processes
to improve quality of care, and positioning programs and services to
meet current and future community needs.

AWARD AMOUNT

Funds for the Feasibility Study Grant are made available through the
Rural Medicare Hospital Flexibility (Flex) Program. The Office has
made available $100,000 for the Feasibility Study Grant Program.
Awards will be given in amounts not exceeding $5,000 per grant to
pay for the cost of conducting the feasibility study; however, the
Office will only reimburse grantees for the actual cost of the study up
to $5,000.

USE OF FUNDS

Funds may only be used to pay for the cost of the feasibility study.
The Office will reimburse the grantee for the actual cost of the study
up to $5,000. Funds cannot be used to pay for costs incurred for work
performed by the Board or staff of the hospital/facility. The Officewill
not reimburse for any cost incurred by the applicant prior to the date of
the executed contract, which is the date that the contract is signed by
the Executive Director of the Office or his designee.

ELIGIBILITY REQUIREMENTS
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All hospitals located in a non-metropolitan (rural or fron-
tier) county (see Rura-Metro County Designation map at
www.orca.state.tx.us/maps/index.htm) as defined by the federal
Office of Management and Budget (OMB) are eligible to apply for the
Feasibility Study Grant. Preference will be given to hospitals located
in afrontier area and those with 50 or fewer beds. Facilities that have
been awarded the Feasibility Study Grant in the past and those that
have submitted an application requesting the CAH designation are not
eligible for funding consideration.

APPLICATION DEADLINE

Applications must be received by the Office of Rural Community Af-
fairs by 2/27/04 to be considered for funding. Applications submitted
eectronically or by facsimile transmission will not be accepted.

If fundsareleft over after awards have been made, the Officewill accept
additional applications for a second round of funding considerations
until all funds apportioned for this program are spent. The application
availability will be announced on 3/10/04. The application deadlinefor
the second round of funding consideration is 4/12/04.

PROGRAM CONTACT

The program guide and application for Feasibility Study Grant is avail-
able at: www.orca.state.tx.us. Address questions and submit the com-
pleted, signed application to:

Quang Ngo

CAH/Flex Program Coordinator
Office of Rural Community Affairs
1700 N. Congress, Suite 220
Phone: (512) 936-6729

Email: gngo@orca.state.tx.us

TRD-200400514

Robt. J. "Sam" Tessen

Executive Director

Office of Rural Community Affairs
Filed: January 27, 2004

¢ ¢ ¢
Texas Department of Transportation

Notice of Intent - Environmental Impact Statement (TTC-35)

Pursuant to 43 TAC 8§2.43(e)(3), the Texas Department of Transporta-
tion (TxDOT) isissuing this notice to advise the public that a Tier One
Environmental Impact Statement (EIS) will be prepared for a proposed
multimodal transportation facility to extend south from the Texas-Ok-
lahoma state line, north of the Dallas/Fort Worth metropolitan area,
through central Texas, to the Texas-Mexico international border and/or
the Texas Gulf Coast. The proposed facility (TTC-35) isapriority seg-
ment of the statewide Trans-Texas Corridor system, as conceptually
outlined in the June 2002 plan adopted by the Texas Transportation
Commission entitled " Crossroads of the Americas: Trans Texas Corri-
dor Plan."

Using atiered approach, TxDQT, in cooperation with the Federal High-
way Administration (FHWA), will prepare a Tier One EIS for the se-
lection of a corridor for the proposed construction of the TTC-35 mul-
timodal transportation facility. As currently envisioned, the proposed
TTC-35 facility would include highway lanes for passenger vehicles;
separate lanes for trucks,; and rail lines (one in each direction serv-
ing freight, commuter and high speed passenger traffic). Interchanges
or grade separations would be constructed at thoroughfares and direct

connector ramps would be provided at selected facilities. The width
of the typical section for the proposed facility would be approximately
1,000 to 1,200 feet, including a 200-foot wide utility zone that could
ultimately accommodate lines for water, petroleum, natural gas, elec-
tricity, data, and other commodities. The overall length of the proposed
corridor is approximately 800 miles but the actual length is dependent
upon the corridor selected during the Tier One EIS and subsequent
route location studies for specific facilities that will occur during Tier
Two. For much of itslength, it isanticipated that the proposed TTC-35
facility would generally parallel existing Interstate Highway 35. How-
ever, to maximize flexibility in determining a southern terminus at the
Texas-Mexico international border and/or the Texas Gulf Coast, much
of south Texas and the Rio Grande Valley will be analyzed in the Tier
One EIS.

TxDOT anticipates utilizing a combination of traditional and innova
tive financing options to fund construction of the proposed project.
These optionsinclude state and federal transportation funds, public/pri-
vate partnerships, and tolling.

The Tier One EIS will focus on broad issues such as genera location
and areawide air quality and land use implications of the mgjor alter-
natives. Alternativesto be considered in the Tier One EIS will include
corridor location alternatives and the no-action alternative. Anticipated
decisionsto be made during the Tier One study includeidentification of
apreferred corridor location alternative; refinement of modal concepts;
identification of preliminary segments of independent utility; and iden-
tification of areasthat may warrant corridor preservation. The Tier One
ElIS and subsequent record of decision, once issued, will not authorize
construction of any portion of the proposed TTC-35 facility.

Documents prepared during Tier Two will retain the no-action alter-
native for consideration and comparison with the reasonable build al-
ternatives, further refine the selected corridor, address site specific de-
tails on specific facility project impacts and cost and mitigation mea
sures, and would rely upon and utilize the environmental analysis in
the Tier One EIS. Tier Two documents could be in the form of Envi-
ronmental Assessments, categorical Exclusions, or ElSs depending on
the type, scope, and complexity of the proposed second tier specific
facility projects.

Asapriority segment of the Trans-Texas Corridor system, the proposed
project isconsidered necessary to enhancethe Texastransportation sys-
tem by facilitating management of congestion in urbanized areas, im-
proving safety of hazardous material stransport, and creating economic
development opportunities.

Public scoping meetings will be held for the proposed project; how-
ever, dates for the meetings have not yet been determined. Notices of
the public scoping meetings will be published in newspapers of gen-
eral circulation in the project area at least 30 days prior to the meet-
ings, and again 10 days prior to the meetings. In addition to the public
scoping meetings, letters describing the proposed action and soliciting
comments to be considered during the scoping process will be sent to
appropriate federal, state and local agencies, and to private organiza
tions, individuals and stakeholders who have previously expressed or
are known to have an interest in this proposal. Public meetings and
public hearings will be held during appropriate phases of the project
development process. Public notices will be given of the date, time,
and location of each.

A second priority segment of the Trans-Texas Corridor system, the pro-
posed extension of 1-69 in Texas, is aso under development and a Tier
One EIS will be prepared for that facility. A separate Notice of Intent
for that EIS was published in the January 23, 2004 issue of the Texas
Register. Although the 1-69 facility and TTC-35 are separate and dis-
tinct actions, with each having logical termini and independent utility,
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each of the proposed facilities shares the need to terminate along the
Texas-Mexico International Border or Texas Gulf Coast, resulting in
overlap of study areas. In the overlapping areas, care will be taken to
closely coordinate the development of thetwo facilitiesin order to min-
imize duplication of effort and inconvenience to the public, resource
agencies, and other stakeholders. Both projects will be considered in
the cumulative impacts analysis for each of the facilities.

To ensure that the full range of issues related to this proposed action
is addressed and al significant concerns are identified, comments and
suggestions are invited from all interested parties. Comments or ques-
tions concerning this proposed action and the Tier One EIS should
be directed to Doug Booher, Environmental Manager, Texas Turnpike
Authority Division, Texas Department of Transportation, 125 E. 11th
Street, Austin, Texas 78701. Mr. Booher can be reached by telephone
at (512) 936-0980.

TRD-200400529

Bob Jackson

Deputy General Counsel

Texas Department of Transportation
Filed: January 28, 2004

¢ ¢ ¢
Public Notice--Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://www.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 1-800-68-PILOT.

TRD-200400463

Bob Jackson

Deputy General Counsel

Texas Department of Transportation
Filed: January 22, 2004

¢ ¢ ¢
Public Notice of DEIS

Pursuant to Title 43, Texas Administrative Code, §2.43(e)(4)(B), the
Texas Department of Transportation is advising the public of the avail-
ability of the Draft Environmental Impact Statement (DEIS) for the
proposed construction of Segment F-2 of State Highway 99 (the Grand
Parkway) northwest of Houston in Harris County, Texas. Comments
regarding the DEIS should be submitted to Ms. Robin Sterry at the
Grand Parkway Association located at 4544 Post Oak Place, Suite 222,
Houston, Texas 77027 or Mr. Pat Henry, PE., at the Texas Department
of Transportation’s Houston District Office located at 7721 Washing-
ton Avenue, Houston, Texas prior to 5:00 p.m. on Friday, May 7, 2004.
The Texas Department of Transportation’s mailing addressis PO. Box
1386, Houston, Texas 77251-1386.

The purpose of the proposed action isto provide improved accessto the
existing and future thoroughfare system, reduce areatraffic congestion,
improve safety, and improve area-wide mobility. A full range of alter-
natives were identified and evaluated for Segment F-2 at the corridor

level (four corridors), transportation mode level (No Build, Transporta-
tion System Management Alternatives (TSM), Travel Demand Alterna-
tives (TDM), and Modal Alternatives), and at the alignment level. The
proposed action consists of the construction of acontrolled accessfree-
way from SH 249 to IH 45 in Harris County, a distance ranging from
11.9 to 13.0 miles, depending on the alternative alignment considered.
The proposed facility will consist of a four-mainlane at-grade con-
trolled access divided freeway with intermittent frontage roadswithin a
400-foot (ROW) width. A total of five build alternative alignments, in
addition to the No-Build alternative, have been presented in the DEIS.
All five alternative alignments lie between SH 249 and IH 45 in an
east-west direction. Alternative Alignment A beginsat SH 249 and tra-
verses mainly through the center of the study area. This alignment al-
ternative ends at IH 45, approximately 0.6 miles north of Spring Stueb-
ner Road and is 12.5 miles in length. Alternative Alignment B starts
at the same location as Alternative Alignment A but traverses mainly
through the middle and southern portion of the study area. Alterna
tive Alignment B ends 0.1 miles south of the Hardy Toll Road and
IH 45 intersection, and is 13.0 milesin length. Alternative Alignment
C begins at the same location as Alignments A and B and traverses
mainly through the north and middle portion of the study area. Al-
ternative Alignment C ends at the same location of Alternative Align-
ment A and is 12.2 milesin length. Alternative Alignment D begins
at Boudreaux Road approximately 0.3 miles northeast of FM 2920 and
traverses 7.0 miles before ending at the alignment connection with Al-
ternative Alignment C. Alternative Alignment E begins at the samelo-
cation as Alternative Alignment D and traverses 6.8 miles before end-
ing at the alignment connection with Alternative Alignment B.

The preferred corridor and transportation mode, and recommended
alignment, were proposed after careful consideration and assessment
of the potential environmental impacts and evaluation of agency
and public comments received from a comprehensive agency/public
outreach program. The recommended build alternative alignment that
has emerged from the study was proposed on the basis of its ability
to best facilitate the project’s Purpose and Need while minimizing
impacts to the natural, physical, and socia environments. The
Recommended Build Alternative Alignment isB, B, D, Cand is 11.9
miles in length. The recommended alternative alignment for Segment
F-2 would require the taking of new ROW, the adjustment of utility
lines, and the filling of aguatic resources including approximately 0.4
acres of jurisdictional wetlands. Four potential historic sites, three
business and twenty-two residential displacements would occur, and
no archeological sites or endangered species are expected to be af-
fected. Although aRecommended Alternative Alignment is presented,
selection of thefina Preferred Alternative Alignment will not be made
until after the public comment period is completed, comments on the
DEIS are received and considered, and the environmental effects are
fully evaluated.

Copies of the DEIS and other information about the project may be
obtained at the Texas Department of Transportation’s Houston District
Office at the previously mentioned address. For further information,
please contact Robin Sterry at (713) 965-0104 or Pat Henry, PE. a
(713) 802-5241. Copiesof the DEISmay also bereviewed at the offices
of the Grand Parkway Association, located at 4544 Post Oak Place,
Suite 222, Houston, Texas; at the Texas Department of Transportation’s
Houston District Office located at 7721 Washington Avenue, Houston,
Texas, at the Houston Public Library in the Texas Room, 500 McKin-
ney, Houston, Texas; at the Harris County Public Library, BarbaraBush
Branch, 6817 Cypresswood Drive, Spring, Texas, Harris County Pub-
lic Library, Tomball Branch, 1226 W. Main St., Tomball Texas; and the
Montgomery County Library, South Branch, 2101 Lake Robbins Dr.,
The Woodlands, Texas.

TRD-200400493
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Bob Jackson

Deputy General Counsel

Texas Department of Transportation
Filed: January 23, 2004

14 ¢ ¢
Public Notice - Public Transportation Funding Allocation
Listening Session
The Texas Department of Transportation (the department) will hold
a statewide video teleconference regarding the allocation of state and

federal funding for public transportation in accordance with House Bill
3184, 78th Texas Legidlature, Regular Session, 2003.

Public input will assist the department in developing the state and fed-
eral formulas used to allocate funding for public transportation in rural
and small urbanized aress of the state. Citizens of Texas are encour-
aged to join the department at the listening session held in their areato
express comments on this topic.

A statewide video teleconference will be held at the following depart-
ment district offices on Tuesday, February 10, 2004, from 5:30 p.m. -
7:30 p.m. (Central Standard Time) in thefollowing citiesand locations:

Abilene - 4250 N. Clack, Abilene, Texas

Amarillo - 5715 Canyon Drive, Bldg H, Training Conference S. Room,
Amarillo, Texas

Atlanta- 701 E. Main Street, Atlanta, Texas

Austin - 200 E. Riverside Drive, Room D, Austin, Texas

Beaumont - 8350 Eastex Freeway, Beaumont, Texas

Brownwood - 2495 Highway 183 North, Brownwood, Texas

Bryan - 1300 North Texas Avenue, Bryan, Texas

Childress - 7599 U.S. Highway 287, Childress, Texas

Corpus Christi - 1701 South Padre Island Drive, Corpus Christi, Texas
Ddlas - 4777 E. Highway 80, Mesquite, Texas

El Paso - 1430 Joe Battle Blvd., East Area Office, El Paso, Texas

Fort Worth - 2501 S.W. Loop 820, Computer Training Room, Fort
Worth, Texas

Houston - 7721 Washington Ave., Houston District Office, VTC Con-
ference Bldg., Houston, Texas

Laredo - 1817 Bob Bullock Loop, VTC Meeting Room, Laredo, Texas
Lubbock - 135 Slaton Road, Training Center, Lubbock, Texas

Lufkin - 1805 N. Timberland, Lufkin, Texas

Odessa- 3901 E. Highway 80, Large Conference Room, Odessa, Texas
Paris - 1365 N. Main St., Training Center, Paris, Texas

Pharr - 600 West Expressway 83, Pharr, Texas

San Angelo - 4502 Knickerbocker Rd., Building 5-A, San Angelo,
Texas

San Antonio - 4615 N.W. Loop 410, San Antonio, Texas

Tyler - 2709 W. Front St., Training Center, Tyler, Texas

Waco - 100 South Loop Dr., District Training Facility, Waco, Texas
Wichita Falls - 1601 Southwest Parkway, Wichita Falls, Texas
Yoakum - 403 Huck, Training Room, Yoakum, Texas

Questions concerning the meeting or this notice should be referred to
Don Henderson, Public Transportation Division, (512) 416-2820 or
Ginnie Grayson, Public Transportation Division, (512) 416-2867.

TRD-200400543

Bob Jackson

Deputy General Counsel

Texas Department of Transportation
Filed: January 28, 2004

¢ ¢ .
The University of Texas System

Notice of Entering into Major Consulting Services Contract

The University of Texas System in accordance with provisions of Texas
Government Code, Chapter 2254, has entered into a contract for con-
sulting services described in the Notice of Intent to Seek Consulting
Services published in the Texas Register on November 28, 2003 (28
TexReg 10830). The consultant will provide the U. T. System Board
of Regentswith reliable and up-to-date market dataon total compensa-
tion, including base pay, incentive/bonus pay, supplemental retirement
plans, and other benefits for executive officers reporting directly to the
Board, Chancellor and Executive Vice Chancellors.

The name and address of the consultant are as follows:
Mellon Consultants, Inc.

14911 Quorum Drive

Dallas, Texas 75240

The University will pay afixed fee of $85,000. The contract will run
from January 2, 2004 until December 31, 2006. Any reports required
will be due no later than April 20, 2004.

Any questions regarding this posting should be directed to:
Mr. Arthur Martinez

Assistant Secretary

Office of the Board of Regents

The University of Texas System

201 West 7th Street, Suite 820

Austin, Texas 78701

Voice: 512/499-4402

Email: Amartinez@utsystem.edu

TRD-200400480

Francie A. Frederick

Counsel and Secretary to the Board
The University of Texas System
Filed: January 23, 2004

¢ ¢ ¢
Texas Workers Compensation Commission

Correction of Error

The Texas Workers Compensation Commission proposed amend-
ments to 28 TAC 842.105, concerning medical cost evaluation. The
notice was published in the January 16, 2004, issue of the Texas
Register (29 TexReg 449).

The section heading contained a typographical error. The last word
should display strikethrough marks to indicate that the word "Guide-
line" is proposed for deletion.
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The section heading should read as follows. TRD-200400550

§42.105. Medical Fee Guidelines and Pharmaceutical Benefits[Guide- ¢ ¢ 4
ling].
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How to Use the Texas Register

Information Available: The 13 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on
an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www .sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code

The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE

Part I. Texas Department of Human Services

40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
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