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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.



TaE c ATTORNEY

Under provisions set out in the Texas Constitution, the Texas Government Code,
ENE R AL Title 4, §402.042, and numerous statutes, the attorney general is authorized to write

advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.

To inquire about pending requests for opinions, phone (512) 463-2110.

Request for Opinions
RQ-0206-GA

Requestor:

The Honorable Robert E. Talton
Chair, Committee on Urban Affairs
Texas House of Representatives
Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether a commissioned peace officer employed by the state vio-
lates section 36.07 of the Penal Code by working off-duty for a private
employer (Request No. 0206-GA)

Briefsrequested by May 19, 2004

RQ-0207-GA

Requestor:

Mr. Wayne Thorburn, Commissioner

Texas Appraiser Licensing and Certification Board
Post Office Box 12188

Austin, Texas 78711-2188

Re:  Authority of the Texas Appraiser Licensing and Certification
Board to establish educational requirements for an appraiser trainee
(Request No. 0207-GA)

Briefsrequested by May 20, 2004
RQ-0208-GA

Requestor:

The Honorable Bill Hill

Dallas County District Attorney
Administration Building

411 Elm Street, 5th Floor

Dallas, Texas 75202

Re: Whether a sheriff’s civil service system may limit the hiring prac-
tices of a sheriff (Request No. 0208-GA)

Briefsrequested by May 20, 2004

RQ-0209-GA

Requestor:

The Honorable Richard J. Miller
Bell County Attorney

Post Office Box 1127

Belton, Texas 76513

Re: Whether a person may waive the prohibition on public access to
his or her criminal history information that is subject to an order of
nondisclosure (Request No. 0209-GA)

Briefs requested by May 20, 2004
RQ-0210-GA

Requestor:

Mr. Randall H. Riley, Executive Director
Texas Building and Procurement Commission
Post Office Box 13047

Austin, Texas 78711

Re: Whether the functions of the former Child Care Development
Board have been transferred to the Texas Building and Procurement
Commission or to the Texas Workforce Commission (Request No.
0210-GA)

Briefs requested by May 21, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200402804

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: April 27, 2004

14 14 ¢
Opinions
Opinion No. GA-0181
Mr. Robert L. Cook
Executive Director

ATTORNEY GENERAL May 7, 2004
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Texas Parks and Wildlife Department
4200 Smith School Road
Austin, Texas 78744

Re: Whether alicensed crab fisherman must obtain permission from
the owner of submerged land in order to place crab trapsat that location
(RQ-0130-GA)

SUMMARY

A licensed crab fisherman need not obtain permission from the owner
of submerged land that lies beneath tidal waters in order to fish crab
traps at that location. These waters are owned by the State of Texas
and are open to the public for fishing in accordance with applicable
Parks and Wildlife Code provisions and implementing regulations.

Opinion No. GA-0182

Mr. Robert L. Cook

Executive Director

Texas Parks and Wildlife Department
4200 Smith School Road

Austin, Texas 78744-3291

Re: Whether the Texas Parks and Wildlife Department may convey
real property or an interest in real property the State received under
a court-approved final judgment "solely for the use and benefit of the

. Department, acting in the Public Trust . . . only for public
park purposes, for promoting public beach access, and for off-beach
parking" (RQ-0131-GA)

SUMMARY

Assuming that the relevant Agreed Final Judgment would permit it, the
Parks and Wildlife Department may not convey an easement in donated
real property to an adjoining property owner unlessthe Department has
concluded that owning the easement interest is not in the Department’s
best interest, under section 13.009 of the Parksand Wildlife Code. Sim-
ilarly, the Department may not convey the donated real property in its
entirety under section 13.008 or an easement interest in donated real
property under section 13.009 to a person or entity for a use consistent

with the Agreed Final Judgment unlessthe Department first determines
that its ownership of the property or interest is no longer in its best in-
terest.

Opinion No. GA-0183

The Honorable Burt R. Solomons

Chair, Committee on Financia Institutions
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether 49 U.S.C. §14501(c)(1) preempts chapter 145 of the
Texas Civil Practice and Remedies Code (RQ-0123-GA)

SUMMARY

The employee background-check requirement established by section
145.002 of the Texas Civil Practice and Remedies Code is preempted
by 49 U.S.C. §14501(c)(1) to the extent the state-law requirement ap-
pliesto motor carriersregulated by federal law. The background-check
requirement is not preempted to the extent it applies to motor car-
riers intrastate transportation of household goods. See 49 U.S.C.
§813102(10) (2000) (defining "household goods"), 14501(c)(2)(B)
(preserving state authority over motor carriers’ transportation of
household goods). Although interstate transportation of property,
including household goods, is generally governed by federal law, the
chapter 145 "presumption of no negligence" might apply in astate-law
tort action against a motor carrier that is not preempted by federal law.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-200402780

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: April 27, 2004

¢ ¢ ¢
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EMERGENCY.

‘RULE

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency
finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034). An emergency rule may be
effective for not longer than 120 days and may be renewed once for not longer than 60 days. (Government Code, §2001.034).

TITLE 10. COMMUNITY DEVELOPMENT

PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION

CHAPTER 303. REGISTRATION
SUBCHAPTER C. REGISTRATION OF
THIRD-PARTY INSPECTORS

10 TAC §8§303.200, 303.205, 303.210, 303.215, 303.220,
303.225, 303.230, 303.235

The Texas Residential Construction Commission is renewing
the effectiveness of the emergency adoption of new 88303.200,
303.205, 303.210, 303.215, 303.220, 303.225, 303.230 and
303.235 with the new effective date to commence on May 6,
2004, at the expiration of the original 120-day effective period
for an additional 60-day period or until otherwise withdrawn
by the commission. The text of the new section was originally
published in the January 23, 2004, issue of the Texas Register
(29 TexReg 573).

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402726

Susan Durso

General Counsel

Texas Residential Construction Commission
Effective Date: May 7, 2004

Expiration Date: July 7, 2004

For further information, please call: (512) 475-0595

¢ ¢ ¢

CHAPTER 313. STATE SPONSORED
INSPECTION AND DISPUTE RESOLUTION
PROCESS (SIRP)

10 TAC 88313.1 - 313.23

The Texas Residential Construction Commission is renewing the
effectiveness of the emergency adoption of new Title 10, Part 7,
Chapter 313, 88313.1 - 313.23, regarding the state-sponsored
inspection and dispute resolution process as provided for in Ti-
tle 16, Property Code and in Property Code Chapter 27, as
amended by House Bill 730 (Act effective Sept. 1, 2003, 78th
Leg., R.S., ch. 458, §1.01) with the new effective date to com-
mence on May 6, 2004, at the expiration of the original 120-day

effective period for an additional 60-day period or until otherwise
withdrawn by the commission. The text of the new section was
originally published in the January 23, 2004, issue of the Texas
Register (29 TexReg 574).

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402724

Susan Durso

General Counsel

Texas Residential Construction Commission
Effective Date: May 7, 2004

Expiration Date: July 7, 2004

For further information, please call: (512) 475-0595

¢ ¢ ¢

CHAPTER 318. RESIDENTIAL CONSTRUC-
TION ARBITRATION

SUBCHAPTER B. CERTIFICATION OF
ARBITRATORS

10 TAC §8§318.20, 318.22, 318.24, 318.26, 318.28, 318.30,
318.32

The Texas Residential Construction Commission is renewing
the effectiveness of the emergency adoption of new §8318.20,
318.22, 318.24, 318.26, 318.28, 318.30 and 318.32 with the
new effective date to commence on May 6, 2004, at the expi-
ration of the original 120-day effective period for an additional
60-day period or until otherwise withdrawn by the commission.
The text of the new section was originally published in the
January 23, 2004, issue of the Texas Register (29 TexReg 578).

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402725

Susan Durso

General Counsel

Texas REsidential Construction Commission
Effective Date: May 7, 2004

Expiration Date: July 7, 2004

For further information, please call: (512) 475-0595

¢ ¢ ¢
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PROPOSED

‘RULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.2

The Commission on State Emergency Communications (CSEC)
proposes an amendment to §251.2, concerning guidelines for
changing or extending 9-1-1 service arrangements.

This action is proposed as part of Rule Review of Chapter 251,
pursuant to Government Code, Section 2001.039. The rule con-
tinues to be essential to the CSEC's operations and per statutory
authority.

CSEC proposes to re-adopt the rule with amendments to this
rule to streamline reporting requirements for the regional plan-
ning commissions (RPCs). The associated instructions for re-
porting are being proposed as a new proposed Program Policy
Statement, a more formal version of the agency’s former Pro-
gram Policies and Procedures.

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Mr. Mallett has determined that for each year of the first five
years the section is to be in effect, the public benefit anticipated
as a result of enforcing the section will be the reliability and in-
tegrity of 9-1-1 telecommunications services. No historical data
is available, however, there appears to be no direct impact on
small or large businesses. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed. There is no anticipated local employment impact as a
result of enforcing the section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed under Health and Safety Code,
Chapter 771, §8771.051, 771.055, 771.056; and Title 1 Texas
Administrative Code, Part 12, Chapter 251, Regional Plan Stan-
dards, which provide the Commission on State Emergency Com-
munications with the authority to plan, develop, fund, and provide
provisions for the enhancement of effective and efficient 9-1-1
service.

No other code, article, or statute is affected by this amendment.

§251.2. Guidelines for Changing or Extending 9-1-1 Service
Arrangements.

(@) Purpose. The purpose of this rule is to establish mini-
mum requirements for implementation and reporting of 9-1-1 service
arrangementsin order to protect against degradation of service.

(b) [(a)] Definitions. Unless the context clearly indicates oth-
erwise, terms contained in this rule are defined as shown in Commis-
sion Rule 251.14, Genera Provisions and Definitions [When used in
this rule, the following words and terms shall have the meanings iden-
tified in paragraphs (1)-(21) of this subsection; unless the context of the
word or term clearly indicates otherwise].

(1) 9-1-1 Administrative Entity--A municipality, acounty,
an emergency communication district (District), a regiona planning
commission (RPC) or any other political subdivision that provides
9-1-1 administrative services.]

[(2) 9-1-1 Funds--Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code, Chapter 771.]

[(3) 9-1-1 Database--An organized collection of informa-
tion, which istypically stored in computer systems that are comprised
of fields, records (data), and indexes. In 9-1-1, such databases include
master street address guides (MSAG), telephone numbers, emergency
servicenumbers (ESN), and tel ephone customer records. Thisinforma-
tion isused for the delivery of location information to a designated pub-
lic safety answering point (PSAP). Use of the 9-1-1 database must be
authorized by the Commission on State Emergency Communications
(Commission) and the RPC. The database i s devel oped and maintained
by thelocal government agency and/or the RPC as described within the
regional strategic plan in accordance with Commission Rule 251.9 of
thistitle (relating to Guidelines for Database Maintenance Funds).]

[(4) 9-1-1 Equipment and Services-Equipment and
services acquired partially or in whole with 9-1-1 funds and designed
to support and/or facilitate the delivery of an emergency 9-1-1 wireline
or wireless call to an appropriate PSAP]

[(5) 9-1-1 Network Provider--The current operator of the
selective router/switching that provides the interface to the public
safety answering point (PSAP) for 9-1-1 service]

[(6) Automatic Location ldentification (ALH--A system
that enablesthe automatic display at the PSAP of the caller’ stelephone
number, the address/location of the telephone, and supplementary
emergency services information.]

[(7) Automatic Number ldentification (ANI)--A system
which permits the identification of the caller’s telephone number. For
purposes of this rule, the term has the same meaning as in 47 C.ER.
820.18]

[(8) Customer Premise Equipment (CPE)--The terminal
equipment at a PSAP or secondary answering location.]

PROPOSED RULES May 7, 2004 29 TexReg 4343



[(9) Competitive Local Exchange Carrier or Certified Lo-
cal Exchange Carrier (CLEC)--Another namefor alocal exchange car-
rier (LEC) after Congress, in 1996, passed a law to bring competition
to local telephone services. ]

[(10) Emergency Communications District (District)--A
public agency or group of public agencies acting jointly that provided
9-1-1 service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a District created under
Texas Hedlth and Safety Code, Chapter 772, Subchapters B, C, D, or
E]

[(11) Local Carrier (LEC)--A Telecommuni-
cations Carrier (TC) under the state/local Public Utilities Act that
provides local exchange telecommunications services. Also known
as Incumbent Local Exchange Carriers (ILECs), Alternate Local
Exchange Carriers (ALECS);, Competitive Local Exchange Carriers
(CLECs), Competitive Access Providers (CAPs), Certified Loca
Exchange Carriers (CLECSs), and Local Service Providers (LSPs).]

[(12) Loca Number Portability (LNP)--A process by
which a telephone number may be reassigned from one Local Ex-
change Carrier to another.]

[(13) Private Switch Emergency Service (PS9-1-1)--A ser-
vice offering which enables either AN} or ALl to beprovided to aPSAP
when a9-1-1 call originates from Direct Inward Dialing (DID) stations
served by a private switch, e.g., aPBX. PS9-1-1 is offered to govern-
mental entities such asRPCs, Digtricts, counties; and citiesthat provide
emergency response services]

[(14) Public Safety Answering Point (PSAP)--A 24-hour
communications facility established as an answering location for 9-1-1
calls originating within a given service area, as further defined in ap-
plicable law, Texas Hedth and Safety Code, Chapter 771. ]

[(15) Regiond Strategic Plan--A plan for the establishment
and operation of 9-1-1 service throughout the region that a RPC serves.
The plan must meet the standards established by and be amended in
accordance with the standards established by the Commission:]

Regiona Planning Commission (RPC)--A commis-
sion established under Local Government Code, Chapter 391, also re-
ferred to as aregional council of governments (COG).]

Selective Router Tandem (SR)--A switching office
placed in front of a set of PSAPs that allows the routing of 9-1-1 calls
to the proper PSAP]

[(18) Service Provider--A company providing a telephone
serviceor acommercial mobileradio service (CMRS) to aserviceuser.]

[(19) Wirdless E9-1-1 Phase | Service--The service by
which the wireless service provider (WSP) delivers to the designated
PSAP the wireless end user’s call back number and cell site/sector
information when a wireless end user has made a 9-1-1 call; as
contracted by the 9-1-1 administrative entity.]

[(20) Wireless E9-1-1 Phase Il Service--The service by
which the WSP delivers to the designated PSAP the wireless end
user’s call back number, cell site/sector information, as well as X, Y
(longitude, latitude) coordinates to the accuracy standards set forth in
the FCC Order.]

Wireless Service Provider--The wireless service
provider and all its affiliates, collectively referred to as"WSP"]
(c) [(B)] Industry standard. All goods, services, systems, or

technology purchased with 9-1-1 funds shall be consistent with the cur-
rent industry standard. Theauthority for theindustry standard for 9-1-1

networks, equipment, and databases is the National Emergency Num-
ber Association (NENA). [Policy and Procedures. As authorized by
Health and Safety Code, Chapter 771, the Commission on State Emer-
gency Communications (Commission) may impose 9-1-1 emergency
service feesand equalization surcharges to support the planning, devel-
opment, and provision of 9-1-1 service throughout the State of Texas.
The Commission is responsible for administering the implementation
of statewide 9-1-1 service. The Commission is also responsible for
minimum performance standards for the operation of 9-1-1 service to
be followed in developing regional plans. One of the most fundamen-
tal components of any 9-1-1 service operation and any regiona strate-
gic plan is how the 9-1-1 service will be provided by the telecommu-
nications service provider(s) directly connecting to the Public Safety
Answering Point (PSAP). Changing the tandem and/or database ser-
vice arrangementsfor direct connection to the PSAP, adding additional
tandem, wireless, private switch, competitive local exchange (CLEC),
and/or database service providers, or extending current servicearrange-
mentsfor afixed period may potentially adversely affect thelevel, qual-
ity, and costs of 9-1-1 service and may also potentially adversely effect
other service providers that rely on another service provider for inter-
connection to the PSAP (e.g., other service providers need to know
which provider to send Automatic Number Identification (ANI) infor-
mation and Automatic Location Information (ALI) records, the for-
mat for ALI records, the procedures for modifying 9-1-1 database in-
formation, and how 9-1-1 service will be provided to their end-user
customers). 1t is the policy of the Commission that the highest level
of 9-1-1 emergency service continues to be provided notwithstanding
the new competitive telecommunications environment. Therefore, any
agreement by a RPC with a service provider to change or to extend
9-1-1 service arrangements for a fixed period requires RPC notifica
tion to the Commission of a regional strategic plan amendment. For
Districts requesting 9-1-1 funds in accordance with established rules
and procedures for 9-1-1 service arrangements, the extent to which the
guidelines below are satisfied may be considered in allocating equal-
ization surcharges.]

(d) [(c)] Vendor requirements [Guidelines].

(1) Changes or extensions of 9-1-1 service arrangements
must include the following:

(A) The service provider making the proposa to the
RPC [or District] verifiesin writing, as part of the proposed agreement,
that:

(i) Reasonablenaticeof the proposal (i.e., at least 10
days before ajoint planning meeting) has been provided to the current
service provider (if a change in service providers is involved) and to
other potentially affected service providers.

(if) The service provider also verifies that at least
one joint planning meeting occurred with at least 10 days notice to all
affected service providers that they may participate in the joint plan-
ning meeting;

(iii) Asaresult of the joint planning meeting either
each technical issue or objection by other service providers has fully
been resolved or an impartial statement of each unresolved issue or ob-
jection has been provided. (A joint planning meeting is open to eval-
uate all alternatives and is not limited to a discussion of one service
provider’s proposal.)

(iv) Aninventory of each affected exchange, central
office, tandem, private switch, PBX, or Mabile Telephone Switching
Office (MTSO) has been provided to all affected service providers and
the RPC/District that is involved.
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(v) Cost verification of al costs under the proposal
and an itemized comparison with all costs under current rates (e.g.,
itemized list and comparison of all chargesfor each level of service, for
all database service, etc.) Any and all changesin E9-1-1 or 9-1-1 ser-
vicefeatures(i.e., al additional servicefeaturesor reductionsin service
features that may result from the proposal) must be clearly specified.
The service provider must a so explain the justificationsfor any and all
changes and why those changes do not degrade the level of 9-1-1 ser-
vice and are consistent with providing the highest level of 9-1-1 service
to al customers.

(vi) The service provider shall take full responsibil-
ity to professionally and timely coordinate all 9-1-1 service changes
and modifications with all impacted telecommunications service
providers, including, but not limited to: wireline, wireless, database
and private switch service providersinvolved in the geographic area.

(vii) The service provider shall verify/certify that
any necessary new or modified interconnection agreements relating
to 9-1-1 service will be approved by the Public Utility Commission
of Texas before the effective date of the proposed agreement and as
necessary thereafter.

(viii) The proposa includes a statement of work to
be performed that includes:

(1) animplementation schedule;
(1)  diagrams of all proposed changes;

(1) how testing will be conducted and docu-
mented;

(IV)  contingency plans and physical diversity;

(V) how interfaces with other service providers
will be accomplished and coordinated;

(V1) acomprehensive list of all components and
processes necessary for implementation;

(VIl) a comprehensive list of al components
and processes necessary for database service implementation, in-
cluding Emergency Service Number (ESN) assignments, Master
Street Address Guide (MSAG) revisions, selective routing tables,
Emergency Service Routing Digit (ESRD), wireless cell site locations
and distribution to other service providers;

(V1) anoutline of all associated costs; and

(IX) an explanation of any potential Customer
Premises Equipment (CPE) impacts, or necessary modifications.

(ix) The proposa provides for wireless service
providers to be able to deliver wireless Phase | or wireless Phase 11
information on request, and any modifications necessary to deliver
callback and location information on/or before the deadlines as
required by the Federal Communications Commission.

(X) Theproposd providesfor and enableslong-term
number portability (LNP) or that any modifications necessary for LNP
will be specified.

(xi) The proposal specifies any additiona costs to
any PSAP or 9-1-1 entity for any modifications necessary during the
period of the agreement because of Number Plan Area (NPA) splits
and/or existing tandem or other network limitations.

(xii) The proposal provides that there will be no ad-
ditional coststo any PSAP or 9-1-1 entity to maintain the current level
of E9-1-1 service, except as specifically set forth in anitemized list that
is part of the proposed agreement.

(xiii)  No further agreement by the RPC is necessary
to implement the proposa (e.g., the service provider and not the RPC
isresponsiblefor any and all coordination with other parties or service
providers that may be necessary to implement the proposal).

(xiv) A most favored nation provision (i.e., a provi-
sion that requires the best price provided to any other similarly situated
entity in Texasfor comparabl e service) isincluded in the agreement and
the service provider will automatically reduce the rates and chargesin
the agreement if comparable service is offered in Texas at alower rate
or charge by that service provider to any similarly situated other PSAP
or 9-1-1 entity.

(xv) Theserviceprovider will comply with all appli-
cable law, Commission and Public Utility Commission of Texas rules
or regulations relating to 9-1-1 service.

ing notification of the plan amendment verifies in writing, as part of
the amendment;] that:

(i) Competitive procurement procedures were used
in accordance with Texas Uniform Grant Management Standards
(UGMS) and CSEC Rule 251.8 [or an explanation of the applicability
of an exception to competitive procurement requirements);

@ity All neighboring or adjacent 9-1-1 entities that
could potentially be affected by the plan amendment have been given
reasonable notice [provided a copy of the plan amendment either be-
fore or concurrently with the filing of the plan amendment with the
Commission];

(iii)  All appropriate modifications are made to cur-
rent interlocal agreements; and

(iv) All changes are reported to the CSEC according
to CSEC policy [reflected in the eurrent regional strategic plan includ-
ing narrative descriptions of the changes and schematics of affected
equipment and network components].

(2) Applicability to Emergency Communications Districts
(Districts). Districts requesting 9-1-1 funds in accordance with estab-
lished rulesand proceduresfor 9-1-1 service arrangements shal | ensure
that any changes or extensions of service arrangements meet or exceed
the guidelines for RPCs in thisrule [section].

(3) Costs. Annual budgeted costs associated with 9-1-1
service arrangements shall be monitored by Commission staff for con-
sistency with this rule [section]. Such costs that are determined by
Commission staff to not be consistent with this section shall be re-
viewed by the Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.
TRD-200402762

Paul Mallett

Executive Director

Commission on State Emergency Communications

Earliest possible date of adoption: June 6, 2004

For further information, please call: (512) 305-6933

¢ ¢ ¢
1TAC 8251.5

PROPOSED RULES May 7, 2004 29 TexReg 4345



The Commission on State Emergency Communications (CSEC)
proposes an amendment to §251.5, concerning the use of 9-1-1
funds for equipment management and disposition.

This action is proposed as part of Rule Review of Chapter 251,
pursuant to Government Code, Section 2001.039. The rule con-
tinues to be essential to the CSEC's operations and per statutory
authority.

CSEC proposes to re-adopt the rule with amendments to ensure
consistency with Texas Uniform Grant Management Standards
(UGMS). Reporting forms attached to the previous version of this
rule have been revised and are now included in a new proposed
Program Policy Statement, a more formal version of the agency’s
former Program Policies and Procedures.

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Mr. Mallett also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be accountability of public
funds per the intent of the Legislature. No historical data is avail-
able, however, there appears to be no direct impact on small or
large businesses. There is no anticipated economic cost to per-
sons who are required to comply with the section as proposed.
There is no anticipated local employment impact as a result of
enforcing the section.

Comments on the amendment may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed under Health and Safety Code,
Chapter 771, 88771.051, 771.055, 771.056, 771.071, 771.0711,
771.072, 771.075, 771.078, 771.079; and Title 1 Texas Admin-
istrative Code, Part 12, Chapter 251, Regional Plan Standards,
which provide the Commission on State Emergency Communi-
cations with the authority to plan, develop, fund, and provide pro-
visions for the enhancement of effective and efficient 9-1-1 ser-
vice.

No other code, article, or statute is affected by this amendment.

§251.5. Guidelines for 9-1-1 Equipment Management and Disposi-
tion.

(8 Purpose. The purpose of thisruleisto establish the Texas
Uniform Grant Management Standards (UGMS) as the required pro-
cedure for the management and disposition of capital eguipment and
controlled assets purchased with 9-1-1 funds. Other instructions pro-
vided in this rule are in addition to the direction provided in UGMS.
[As authorized by the Texas Health and Safety Code, Chapter 771, the
Commission on State Emergency Communications (CSEC) may im-
pose 9-1-1 emergency service fees and equalization surcharges to sup-
port the planning, development, and provision of 9-1-1 servicethrough-
out the State of Texas. In accordance with Section 771.055 of the
above chapter, such service implementation shall be consistent with
regional plans developed by regiona planning commissions. Each re-
gional planning commission shall develop aplan for the establishment
and operation of 9-1-1 service throughout the region that the regional
planning commission serves. The service must meet the standards es-
tablished by the CSEC]

(b) Definitions. Unlessthe context clearly indicates otherwise,
terms contained in this rule are defined as shown in Commission Rule

251.14, Genera Provisions and Definitions [ The following words and
terms, when used in this section shall have the following meanings,
unless the context clearly indicates otherwise].

[(1) 9-1-1 Equipment--Equipment acquired partialy or in
whole with 9-1-1 funds and designed to support and/or facilitate the
delivery of an emergency 9-1-1 call to an appropriate Public Safety
Answering Point (PSAP)s and as defined in Rule 251.6, Guidelines for
Strategic Plans, Amendments, and Equalization Surcharge Allocation.]

[(2) 9-1-1 Funds—-Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code. Chapter 771.]

[(3) 9-1-1 Program Assets-9-1-1 and Addressing Capital
Equipment purchased with 9-1-1 Funds.]

Addressing Equi -Equipment acquired partially
or in whole with 9-1-1 funds, and/or Addressing Pool funds, designed
to support and/or facilitate the work associated with addressing com-
pletion and/or addressing maintenance activities, as defined in Rule
251.3, Guidelines for Addressing Funds.]

[(5) Addressing Activities-The work associated with the
addressing of a county as defined in §251.3 of this title (relating to
Guidelines for Addressing Funds).]

[(6) Addressing Pool Funds--Funds directed to statewide
addressing useincluding, but not limited to federal or state grants, con-
but, which exclude 9-1-1 Service Fee, either restricted or unrestricted
in use]

[(» Applicable Law--Includes; but is net limited to; the
State Administration of Emergency Communications Act; Chapter
771, Texas Hedlth and Safety Code; Commission rules implementing
the Act contained in Title 1, Part X, Texas Administrative Code;
the Uniform Grant Management Standards; Title 1; Sections 5.151 -
5.165, Texas Administrative Code; the Preservation and Management
of Local Government Records Act, Chapter 441, Subchapter J, Texas
Government Code; and amendments to the cited statutes and rules.
Also referred to as "applicable law and rules."]

[(8) Capital Equipment--ltems and components that com-
prise the technology used to answer and deliver 9-1-1 calls whose cost
is over $5,000 and have a useful life of at least one year.]

[(9) Capita Replacement Cost--The cost of a piece of
equipment that was originaly identified to be amortized (i.e. the
original cost for equipment.)]

[(10) Controlled Equipment--ltems and components that
comprise the technology used to answer and deliver 9-1-1 calls whose
cost is less than $5,000 and have a useful life of at least one year.
Used at the discretion of the RPC for items that tracking is deemed
necessary.]

[(11) Emergency Communications District--A public
agency or group of public agencies acting jointly that provided 9-1-1
service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a district created under
Texas Health and Safety Code, Chapter 772, Subchapter B, C, D.]

[(12) Intangible Assets--Includes items such as labor for
PSAP room prep, eectrical wiring costs, labor for the assembly of

equipment, or any costs for the delay or transfer of equipment.]

[(13) Interlocal Agreement--A contract cooperatively exe-
cuted between local governments or other political subdivisions of the
state to perform administrative functions or provide services, relating
to 9-1-1 telecommunications.]
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[(14) Loca Government--A county, municipality, public
agency, or any other political subdivision that provides, participatesin
the provision of, or has authority to provide fire-fighting, law enforce-
ment, ambulance, medical, 9-1-1, or other emergency services and/or
addressing functions.]

[(15) Maintenance--The preservation and upkeep of 9-1-1
equipment in order to insure that it continues to operate and perform at
alevel comparable to that exhibited at itsinitial acquisition.]

[(16) Maintenance Plan--A plan that identifies a cost ef-
fective program for the maintenance of 9-1-1 equipment. For regional
planning commissions this plan is part of aregional plan as described
by the Texas Health and Safety Code, Chapter 771.]

[(17) Contract for Services--A contract executed between
the Regional Planning Commission (RPC) and the CSEC that estab-
lishes the responsibilities of each of the parties regarding the use of all
9-1-1 fees, equipment and data.]

[(18) Non-Recurring Charge--The amount of cost identi-
fied as the entire lump sum, or one time, cost for 9-1-1 equipment re-
placement. The charge may be inclusive of an out right purchase of
equipment or the primary cost for the implementation of leased equip-
ment through a major telephone provider.]

[(19) Public Safety Answering Point--A 24-hour commu-
nications facility established as an answering location for 9-1-1 calls
originating within a given service area, asfurther defined in applicable
law, Texas Health and Safety Code, Chapter 771. Also referredto asa
"PSAP".]

Recorders--Devicesthat capture and retain sound, in-
cluding but not limited to the following:]

[(A)] VoicelLoggers-A device that records sound on a
permanent source for later review.]

[(B) Instant Recall Recorders—-A device that records
and temporarily stores calls for immediate review.]

[(21) Regiona Planning Commission--A commission es-
tablished under Local Government Code, Chapter 391, also referred to
as aregiona council of governments.]

[(22) Strategic Plan--Aspart of aregional plan, adocument
identifying 9-1-1 equipment and related activity, by strategic plan com-
ponent, required to support plan levels of 9-1-1 service within adefined
area of the state. The strategic plan normally covers at least a three
costs and revenues associated with the above including equalization
surcharge requirements.]

[(23) Tangible Assets--Only those items that are tangible
may be considered for capital costs. Tangible assetsinclude, but are not
limited to, any capital equipment such asthe ANI/ALI Controllers, an-
swering position units; integrated workstations, addressing computers,
GISworkstations, plotters, or any other technical piece of equipment.]

[(24) Uniform Grant Management Standards (UGMS)--As

developed by the Governor’s Office of Budget and Planning, January
1998, under the authority of the Texas Government Code, Chapter 783.]

[(25) Useful Life--The period of time that apiece of capital
equipment can consistently and acceptably fulfill its' service or func-
tional assignment.]

(c) Management and Disposition of Equipment. Each RPC is
responsi ble and accountablefor all 9-1-1 Equipment, Database Mainte-

purchased with 9-1-1 funds. [, as approved in its strategic plan and
will contract with each of its participating Local Governments to en-
sure, at aminimum, that: all issues of equipment ownership, transfer of
ownership, control and/or disposition of equipment acquired with 9-1-1
funds shall be identified within interlocal agreements; and, all contract
provisions for equipment shall be consistent with Uniform Grant Man-
agement Standards (UGMYS) as published by the Governor’s Office of
Budget and Planning, January 1998.]

[(1) Ownership of equipment acquired with 9-1-1 funds
will vest in the RPC upon acquisition, or in the local government as

agreed to within the applicable interlocal agreement.]

[(2) Transfer of ownership of equipment acquired with
9-1-1 funds shall be designated and approved in writing by the RPC,
and agreed upon within the interlocal agreement.]

[(A) Before any such transfer of ownership, the RPC
should evaluate the adequacy of controls of the prospective receiver to
ensure that sufficient controlsand security exist by which to protect and
safeguard the equipment purchased with 9-1-1 funds;]

Transfer of ownership documentsshall be prepared
by the RPC and signed by both parties upon transference in accordance
with UGMS and the State Comptroller of Public Accounts;]

[(C) Upon transference of ownership, the receiving
party shall assume responsibility for the proper use, maintenance,
management, control and safeguarding of the equipment.]

[(3) Control of equipment shall be the responsibility of the
party to whom ownership is assigned.]

[(A) The owner of the equipment shall have an asset
management system to ensure adequate safeguards to prevent loss,

damage, or theft of the equipment.]
[(B) Any loss, damage, or theft of equipment shall be

investigated. Cases of theft will be pursued to the fullest extent of the
law.]

[(C) Local government and/or other responsible party
shall provide reimbursement to RPC, or owner, for damage to 9-1-1
and Addressing equipment caused by intentional abuse, misuse or neg-
ligence by PSAP employees, County/Addressing personnel, or other
persons to whom custodial responsibility is assigned. This provision
shall not include ordinary wear and tear or ordinary day-to-day use of
equipment.]

[(4) Disposition of equipment shall take place when orig-
inal or replacement equipment acquired with 9-1-1 funds is obsolete,
failing repeatedly, or scheduled for replacement; or, when the equip-
ment is no longer needed for the original project or program.]

[(A) Methods used to determine per-unit fair market
value must be documented, kept on file and made available to the RPC
and CSEC upon reguest, and as outlined in the remainder of thisrule.]

[(B) Equipment may be retained, sold or otherwise dis-
posed of with no further obligation to the awarding agency. If sold, the
resulting revenue shall be credited to the RPC local funds and recorded
as "Other Revenue." If transferred to another program funded by fed-
eral or state funds, the transfer of ownership shall be documented.]

[(C) Equipment may be used for trade-in value to offset
the cost of ]

(d) Interlocal agreement. For all equipment not maintained on
the RPC's premises, RPCs will contract with each of its participating

nance [and Addressing] Equipment, and controlled assetsin its region

local governments to ensure, at a minimum, that:
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(1) All issuesof ownership, transfer of ownership, control,
and/or disposition of equipment and controlled assets acquired with
9-1-1 funds shall be identified within interlocal agreements.

(2) All contract provisions for equipment and controlled
assets set forth in the interloca agreement shall be consistent with
UGMS.

(e) [(d)] Maintenance.[-] Maintenance procedures shall be in
place to keep the property in good condition.

(1) RPCs [Regiona planning commissions] funding the
purchase and/or lease of 9-1-1 equipment shall develop and adopt
maintenance plans covering the eguipment involved as part of the
regional plan within 30 days of purchase. Maintenance plans shall be
provided to the CSEC upon request.

(2) The Commission shall review maintenance costs for
consistency with funding priorities and the approved RPC strategic plan
[Emergency communication districts requesting 9-1-1 funds in accor-
dance with established rules and procedures for the maintenance of
9-1-1 equipment shall provide a maintenance plan for the equipment
involved within 30 days of purchase].

[(3) Maintenance plans shall be provided to the CSEC in
conjunction with equipment plan amendments or district requests sub-
mitted to the CSEC. For eguipment purchased and/or leased prior to
the adoption of thisrule, maintenance plansfor regional planning com-
missions shall be submitted to the CSEC for consideration no later than
the beginning of the next budget cycle from the date of adoption of this
rule]

[(4) Annual budgeted costs associated with the mainte-
nance of 9-1-1 equipment shall be monitored by the CSEC staff for
consistency with approved maintenance plans. Such costs that are
determined by the CSEC staff to not be consistent with
maintenance plans shall be reviewed and approved by the CSEC.]

(f) Property Records. Property records shall be maintained
and provided to the CSEC upon request.

(1) Equipment meeting the definition of capital equipment
shall belisted on theinventory. Inaddition to thecontrolled assetslisted
in UGMS that must be included on the inventory, the CSEC requires
that computers, modems, printers, plotters, distance measuring devices
(DMD), global positioning satellite (GPS) equipments, and sign-mak-
ing machines, purchased entirely or in part with 9-1-1 funds, be re-
flected in the RPC's inventory.

(2) CSECrequiresaphysical inventory to be taken and the
results reconciled to the property records annually. An annual certifi-
cation of assets shall be provided to CSEC according to CSEC policy.

[(e) Reguirements for Capital Tracking: A Capital Asset
Schedule that lists 9-1-1 related eguipment by item shall be included

in each regional planning commission’s dtrategic plan. Strategic
plans are required under the Health and Safety Code, Chapter 771,

and §251.6 of this title (relating to Guidelines for Strategic Plans,
Amendments, and Equalization Surcharge Allocation). A Capital
Asset Schedule shall be maintained by the regional council in a
spreadsheet or database that includes the following information for
each item listed.}

[(1) Date Acquired;]

[(2) Description;}

[(3) Location of the Equipment;]

[(4) Identifying Number (Serial, Asset Tag, etc.);]

[(5) Percent of State Participation (Cost Sharing);]
[(6) Origina Recovery Value]

[(7) Life Assigned (In Years);]

[(8) Responsible Agency (Person in Possession);]
[(9) Edtimated Replacement Date;]

[(10) Addressing Program Asset? (Y/N).]

[(f) Reguirements for Capital Fund Expenditures. Expendi-
turesfrom the capital recovery schedule shall bereported onthefollow-
ing Financial Status Report submitted to the CSEC as required §251.6
of this title (relating to Guidelines for Strategic Plans; Amendments;
and Equalization Surcharge Allocation). ]

[(1) The RPC shall submit with the FSR a"Capital Recov-
ery Asset Disposal Notice" (aspromulgated by the CSEC) for eachitem
that is replaced using Capital Recovery Funds as follows.]

[Figure: 1 TAC 8§251.5(f)(1)]

[(2) Should additional funds be needed, the balance
of funds needed for costs above origina equipment costs must be
identified in the strategic plan in the corresponding county narrative
and submitted to CSEC through an amendment.]

() Contral System. A control system must be developed to
ensure adequate safeguards to prevent loss, damage, or theft of the
property. A description of the control system shall be provided to
CSEC upon request. [Addressing Capital Equipment. Costsfor the re-
placement of addressing equipment purchased with 9-1-1 funds shall be
reflected within the regional planning council strategic plan. Comput-
ers, printers, plotters, distance measuring devices (DMD), global posi-
tioning satellite (GPS) equipment and sign-making machines that meet
the definition of Capital Equipment, shall beincluded in the schedule.]

(h) Disposition. Funds generated by the disposition of equip-
ment shall be reported to CSEC on the Financia Status Report accord-
ing to CSEC policy. A disposition report shall be provided to the CSEC
annually according to CSEC policy. [Emergency Communication Dis-
tricts. Those districts requesting 9-1-1 funds in accordance with es-
tablished rules and procedures for the replacement of 9-1-1 equipment
shall provide a replacement plan for the equipment involved.]

shall submit an "Annual Certification of 9-1-1 Assets' (as promul-
gated by the CSEC) to the CSEC at least once each fiscal year. In
accordance with UGMS, a physical inventory of the property must be
taken and the results reconciled with the property records at least once
every year. The RPC shall document and maintain all such inventory
records, and will submit copies to the CSEC upon request.]

[Figure: 1 TAC 8§251.5(i)]

(i) [6)] Monitoring. The CSEC reserves the right to perform
on-site monitoring of the RPC and/or its performing local governments
or PSAPs for compliance with this rule as well as al applicable law,
policies and procedures. All monitoring activitieswill be conducted in
accordance with 8251.11 of this title (relating to Monitoring Policies
and Procedures).

(i) [(K)] Other Issues.

(1) The requirements established in this rule also apply to
an Emergency Communications District that has purchased Equipment
with 9-1-1 Equalization Surcharge Funds. [management and disposi-
tion of equipment shall follow UGMS. Funds acquired from the dis-
posal of assets shall be returned to the regional planning commission
as "Other Revenue."]

29 TexReg 4348 May 7, 2004 Texas Register



(2) The Texas State Property Accounting Policies and Pro-
cedures Manual shall be referenced for guidance when questions arise
to particular questions not covered in thisrule.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402763

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 305-6933

¢ ¢ ¢

1 TAC 8§251.6

The Commission on State Emergency Communications (CSEC)
proposes an amendment to §251.6, concerning guidelines for
submission requests from regional planning commissions on
strategic plans, amendments and allocation of funds.

This section is proposed as part of Rule Review of Chapter 251
pursuant to Government Code, §2001.039. The rule continues
to be essential to the CSEC's operations and per statutory au-
thority.

The amendment provides updated language and removes the
definitions from this section and places it within a new proposed
rule that will contain all pertinent definitions in one location to
help reduce unnecessary duplication and ensure consistency of
definitions. Parts of this section may be incorporated into Pro-
gram Policy Statements in the future that will allow for more de-
tailed instructions and flexibility to meet program needs. Other
revisions align the strategic plan budget levels with the current
2004-2005 components, and reflects the new budget compo-
nents for the 2006-2007 plan. Revisions were also made to (g),
Amendments to Regional Strategic Plans, in order to provide ex-
amples of the occasions that require an amendment to be pre-
sented to the Commission.

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Mr. Mallett also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be improved system for
funds allocation and implementation levels for the 9-1-1 program
statewide. No historical data is available, however, there appears
to be no direct impact on small or large businesses. There is
no anticipated economic cost to persons who are required to
comply with the section as proposed. There is no anticipated
local employment impact as a result of enforcing the section.

Comments on the amendment may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed pursuant to the Texas Health and
Safety Code, Chapter 771, §8771.051, 771.071, 771.0711,
771.072, and 771.075; and Title 1 Texas Administrative Code,

Part 12, Chapter 251, Regional Plan Standards, which provide
the Commission on State Emergency Communications with the
authority to plan, develop, fund, and provide provisions for the
enhancement of effective and efficient 9-1-1 service.

No other code, article, or statute is affected by this amendment.

§251.6. Guidelines for Srategic Plans, Amendments, and Revenue
Allocation.

(@) Purpose. The purpose of thisruleisto provide the structure
and guidelines for regional strategic plans, funding of the plans, and
amendments to the plans.

(b) [(8)] Background [Policy and Procedures]. As authorized
by the TexasHealth and Safety Code, Chapter 771 the[Advisory] Com-
mission on State Emergency Communications (Commission) may im-
pose 9-1-1 emergency service fees and equalization surcharges to sup-
port the planning, development, and provision of 9-1-1 service through-
out the State of Texas. In accordance with §771.055, such serviceim-
plementation shall be consistent with regional plans developed by re-
gional planning commissions (RPC). These regional plans must meet
standards established by the Commission and "...include a description
of how money allocated to the region under this chapter is to be al-
located in the region.” Section 771.057 addresses amendments to re-
gional plans and indicates that such amendments may be adopted in
accordance with procedure established by the Commission.

(c) Definitions. Unlessthe context clearly indicates otherwise,
terms contained in thisrule are defined as shown in Commission Rule
251.14, General Provisions and Definitions.

(d) [(b)] Strategic Plan Levels. Regional strategic plansdevel-
oped in accordance with Chapter 771, along with the commensurate
alocation of the above described funds, shall reflect implementation
consistent with the following four [three] major strategic plan levels
(in order of priority) for [through] state fiscal years 2004-2005 [year
2003].

(1) Leve I: The equipment, network and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-
vice, including the maintenance and replacement of equipment.

(A) Network;

(B) Wireless Phasel;

(C) Database;

(D) Equipment Lease;

(E) Equipment Purchase [LLanguage Line];

(F) Language Line; and [Equipment maintenance;]
(G) Equipment Maintenance.

(2) Leve Il: Theactivities, equipment, and/or servicesthat
provide auxiliary enhancements to the delivery of 9-1-1 calls and [di-
rectly support and enchance 9-1-1 call delivery and data maintenance
for] the level of service provided to the region.

(A) Database [Addressing] Maintenance;
(B) MIS[Graphic MSAG];

(C) Mapped ALI [MIS];

(D) PSAP Room Prep [Mapped ALIJ;

(E) PSAP Training [PSAP Room Prep];

(F) [PSAP Training/]Public Education; and
(G) Wireless Phaselll.
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(3) Levellll: Theactivities, equipment, and/or servicesthat
provide auxiliary enhancements to the delivery of 9-1-1 calls and the
level of service provided to the region.

(A) Network Diversity;

(B) Training Positions;

(C) Emergency Power;

(D) Recorders;

(B) Pagers,

(F) [Ancillary] Maintenance and [&] Repair[;] (ancil-
lary equipment); [and]

(G) Other.

(4) Level IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide auxiliary enhance-

(3) Level lll: Theactivities, equipment, and/or servicesthat
provide auxiliary enhancements to the delivery of 9-1-1 calls and the
level of service provided to the region.

(A) Network Diversity;

(B) PSAP supplies; and [Training Positions;]
[(C) Emergency Power;]

[(B) Recorders}

[(E) Pagers]

(C©) [(P)] Ancillary Maintenance and [&] Repair. [;
and)]

[(G) Other]

(4) Level IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide auxiliary enhance-

ments to the 9-1-1 system of a county subject to Health and Safety
Code, Chapter 771, with a population over 700,000, or the county that

mentsto the 9-1-1 system of a county subject to Health & Safety Code
Chapter 771 with a population over 700,000, or the county that hasthe

has the highest population within an RPC participating in the Commis-

highest popul ation within an RPC participating in the Commission pro-

sion program to include, but not limited to:
(A) Design of a9-1-1 System;
(B) Purchase of Equipment;

(C) Maintenance of Equipment; and
(D) Personnel Match.

(e) [(e)] New Strategic Plan Levels. Regional strategic plans
developed in accordance with Chapter 771, along with the commen-
surate alocation of the above described funds, shall reflect implemen-
tation consistent with the following four [three] major strategic plan
levels (in order of priority) beginning state appropriations [fiscal] year
2006 [2004].

(1) Level I: The equipment, network and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-
vice, including the maintenance and replacement of egquipment.

(A) Network;

(B) Wireless [Phase l];

(C) Database;

(D) Equipment Lease;

[(E) Equipment Purchase;}

(E) [(F)] Language Line; and

(F) [(G)] Equipment maintenance.

(2) Level II: Theactivities, equipment, and/or services that
directly support and enhance 9-1-1 call delivery and data maintenance
for the level of service provided to the region.

(A) Database [Addressing] Maintenance;
(B) MIS;

(C) Mapped ALI

(D) PSAP Room Prep;

(E) PSAP Training; and

(F) Public Education. [; and]

[(G) Wireless Phase 1]

gram to include, but not limited to:
(A) Designof a9-1-1 System;
(B) Purchase of Equipment;

(C) Maintenance of Equipment; and
(D) Personnel match.

(f) [(d)] Strategic Plans. Regional strategic plansdevelopedin
compliancewith Chapter 771 shall include astrategic plan that projects
financial operating information [regional 9-1-1 service costs] at least
two yearsinto the future; and strategic planning information [program
goals and strategies] at least five yearsinto the future.

(1) The Commission shall establish the format of strategic
plans for the sake of identifying overall statewide requirements in its
implementation.

[(2) Strategic plans shall be reviewed and amended, as ap-
propriate, on a biennial basis,]

[(3) Each biennial review and update of strategic plans
shall reflect a reconciliation of all actual implementation costs by
component incurred for the year involved against projected strategic
plan costs and revenues.]

(2) [(4)] Strategic plans shall be consistent with the four
[three] major implementation priority levels identified abovel, in sub-
section (b)(1); (2) and (3) of this section], and with all applicable Com-
mission policies and rules.

(3) [(5)] A RPC[regiona planning commission] shall sub-
mit financial [and performance] reports at least quarterly on a sched-
ule to be established by the Commission. The financial report shall
identify actual implementation costs by county, strategic plan priority
level and component. [The performance report shall be submitted along
with each financial report requesting 9-1-1 funds and shall reflect the
progress of implementing the region’s strategic plan, including the sta-
tus of equipment, services and program deliverables, in aformat to be
determined by the Commission.]

(4) A RPC shall submit performance reports at least quar-
terly on a schedule to be established by the Commission. The perfor-
mance report shall reflect the progress of implementing the region’s
strategic plan, including the status of equipment, services and program
deliverables, in aformat to be determined by the Commission.

(@) [(e)] Amendmentsto Regional Strategic Plans.
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(1) Amendmentsto regional strategic plans are required in
order to request Commission approval prior to taking actions or making
expenditures that are not authorized under the current plan or allowed
within Commission policy. Examples of occasions when an amend-
ment must be submitted to the Commission include, but are not limited
to: [A regional planning commission may make changestoitsapproved
regional strategic plan to accommodate unanticipated reguirements;
and/or to prevent disruption of itsimplementation schedule, contingent
upon compliance with all Commission policies and procedures.

(A) Requests for approval of items under Commission
Rule 251.3, Use of Revenue in Certain Counties; [The changes do not
require additional service fees or equalization surcharge funds; and)]

(B) Requeststo shift budget authority from the Admin-
istrative budget to the Program budget, and vice versa; [The changes
are consistent with all Commission policies and procedures)

(C) Requeststo increase the number of staff and/or per-
centage of staff time charged to the 9-1-1 program (FTE);

(D) Requeststo add acall-taking position at a PSAP;
(E) Requestsfor exceptionsto Commission policy;
(F) Requestsfor additional funds; and

(G) Asrequired by other Commission rule, or upon a
request from the Commission.

(2) Requests for amendments [Changes made] to the re-
gional plan shall [must] be submitted [reported] in writing to the Com-
mission no more than twice a year on a schedule to be established by
the Commission. The documentation required for changes will be an
amended budget, narrative, related worksheets and a letter indicating
executive approval of the amendment according to Commission pol-

icy.

(3) Emergency situations requiring amendments to re-
giona plans that require additional funding may be presented to
the Commission for review and consideration contingent upon the
availability of such funds within level priorities as established by the
Commission.

(h) [(f)] Allocation of Revenue.

(1) Service Fee dlocation - Consistent with §771.056 (d),
and 8771.078, the Commission shall allocate, by contract, service fee
revenue to RPCs [regiona planning commissions] contingent on the
availability of appropriated funds.

(2) Equalization Surcharge Funds.[-]

(A) Within the context of §771.056(d), the Commission
shall consider any revenue insufficiencies to represent need for equal-
ization surcharge funding support.

(B) Consistent with this rule, the Commission shall al-
locate, by agreement, equalization surcharge funds and service feesto
RPCs [regional planning commissions] based upon statewide strate-
gic plan contingent on the availability of appropriated funds over a
two-year period.

(C) The Commission may alocate equalization sur-
charge to an emergency communication district (District) based on
District [distriet] requests and availability of appropriated funds.

(D) Equalization surchargefunds shall beallocated first
to eligible recipients requiring such funds for administrative budgetary
purposes, followed by Level I, 11, and I11 activitiesin that order.

(E) If sufficient equalization surcharge funds are not
available to fund all RPC [regiona planning commission] strategic

plan and District [district] requests, funds shall be allocated to provide
a consistent level of 9-1-1 service throughout the State of Texas in
accordance with the priority levels described. Such allocation methods

may include, but are not limited to, one or more of the following:

(i) In reverse order of priority, reducing the num-
ber of priority level components supported with equalization surcharge
funds;

(i) Requesting that regiona strategic plans be ad-
justed to allow for more implementation time as appropriate; and/or

(iii) In order of priority, proportionally allocating
available funds among requesting agencies.

(F) The Commission may elect to hold a balance of
equalization surcharge funds in reserve for emergencies and other
contingencies.

(i) [fg)] Funding Parameters. The Commission will look fa-
vorably on plan amendments for tandem and/or database service ar-
rangements and ancillary equipment that will improve the effectiveness
and rdiability of 9-1-1 call delivery systems. Thiswill include the fol-
lowing when the equipment is for 9-1-1 call delivery: surge protec-
tion devices, uninterrupted power source (UPS), power backup, voice
recorders, paging systems for 9-1-1 call delivery, security devices, and
other back-up communication services.

(1) Paging Systems. Funding for the paging systems may
be approved when such systems are the most effective means of 9-1-1
call delivery and they do not replace other paging or radio aerting sys-
tems. Funding for paging will be limited to systems, where alternative
systems or the systems now in use cause significant delay in 9-1-1 call
delivery and where existing radio systems can be modified to accom-
modate paging. Funding for pagers (receivers) will be limited to three,
providing pagers to only necessary core responders within an organi-
zation (e.g., in a15-member volunteer emergency medical group, only
the on-call ambulance driver and one or two attendants would be fur-
nished pagers).

(2) Voice Recording Equipment. Voice loggers may be ap-
proved when the primary use of the equipment isin support of the9-1-1
call-taking and call-delivery function. Extra capacity on such systems
may be used for other public safety functions (such as dispatch); how-
ever, 9-1-1 funding will not be authorized for systems whose capacity
clearly exceed actua or anticipated 9-1-1 requirements. Shared fund-
ing of larger systems to accommodate both a 9-1-1 PSAP and a PSAP
operating agency’s other needs will be considered on a case-by-case
basis. Other considerations include:

(A) The Commission will normally fund voice record-
ing capability in a PSAP to record the conversation on each answer-
ing position used to answer emergency calls on aregular basis. (This
means one recording channel per 9-1-1 answering position instead of
one channel per incoming line.)

(B) The Commission will also fund recording capabil-
ity to record the transfer of an emergency call from the PSAP first an-
swering the call to the agency that is responsible for providing the re-
quired emergency services. Thisrecording capability will belimited to
the minimum amount required to record the transfer of the caller and
relaying of information to the service provider.

(C) The Commission will fund the purchase of voice
recorders as justified, to record 9-1-1 call delivery. Call volumes re-
quiring recording in excess of 90 minutes per day will normally be
required to justify larger systems.
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(D) The funding of recording devices to transfer infor-
mation from another recorder will be approved only upon specific jus-
tification of need.

(E) Funding for search capability for recorders will be
limited to the ability to locate an event by date and time.

(P The Commission will not normally fund the pur-
chase of both voice logging recorders and instant playback recorders
in the same location.

(G) When the operator of a 9-1-1 PSAP and the
providers of emergency services desire to use the same recording
equipment funded by the regional strategic plan [Regional Strategic
Plan], the following guidelines will apply to determine the amount to
be funded by the Commission:

(i) When the minimum size of recorder that can be
purchased to serve the PSAP provides more channels than are needed
by the PSAP to record the delivery of 9-1-1 calls, the other agency
may use the extra channels and all funding will be provided by the
Commission.

(ii) When the PSAP requires a given size of record-
ing equipment, and the other agency requires additional channels, the
Commissionwill fund the size of recording equipment needed to record
only the delivery of 9-1-1 calls, and the other agency will fund all ad-
ditional equipment.

(iii) When the recording reguirements of the other
agency requires additional features or capabilities than would be re-
quired by the PSAP aone, the Commission will fund the equivaent
amount of the system needed to serve the 9-1-1 functions of the PSAP
alone. For instance, if the PSAP could use arecording system to record
the delivery of 9-1-1 calls, but another agency needs to record aradio
channel that requires the capacity of alarger recorder, the Commission
will fund the equivalent cost of the smaller system.

(H) To assist the Commission in reviewing and approv-
ing requests for funding for voice recording devices for 9-1-1 call de-
livery, requests for funding should include a worksheet, provided by
the Commission, for each PSAP location.

() In reviewing requests for recording systems, the
Commission will award funding, when justified, for the actual costs
of basic recording systems not to exceed $10,000 on 4-channel or
equivalent systems, and not to exceed $20,000 on up to 10-channel
or equivalent recording systems. Requests for any other recording
systems will require separate approval by the Commission.

(J) The Commissionwill consider funding of recording
capabilities greater than those suggested by the guidelines when suffi-
cient justification is provided as part of a regiona strategic plan [Re-
gional Strategic Plan].

() [(h)] Emergency Power Equipment. Each PSAP location
should be evaluated by the RPC to determine if an emergency power
systemisrequired to insure the ability to answer 9-1-1 callsin the event
that the standard power supply is interrupted. A PSAP that receives
arelatively small number of emergency calls per day may be able to
provide acceptable service without the availability of ANI or ALI for
short periods of time. If the same PSAP is located in a location that
is subject to prolonged power outages, it may need emergency power
sources. Other considerations include:

(1) Where conditions exist that indicate a need for emer-
gency power systems to support 9-1-1 call delivery, UPS should be
considered as the emergency power system. Emergency generators
(power backup) should be approved only in locations with a docu-
mented history of or potential for extended interruptions of commercial

power supplies. Generally, 9-1-1 funding will not be used to provide
both a generator and UPS. At least 75 percent of the capacity of any
UPS system or generator funded should directly support an existing
(or planned) 9-1-1 system.

(2) Eachrequest for UPS must include a worksheet show-
ing the cal culations used to determine the system size and batteries re-
quired. Thisworksheet must identify all equipment to be powered and
the operating voltage and current drain of each pieceof equipment. The
request for UPS must identify the load capacity of the system requested
and the length of time the batteries will operate the PSAP 9-1-1 equip-
ment. The request should also indicate whether the 9-1-1 equipment
has any built-in UPS capability.

(3) Thelength of time that a UPS battery will be required
to provide emergency power is a mgjor factor in determining the cost
of the UPS system. Each request for UPS must provide information
justifying the size of the batteries requested. Information concerning
the history of power failures at the PSAP location and the average time
to restore power should be obtained from the local power company.

(4) If the history of power failures, or the expected restora-
tion time, ismore than can be economically justified for UPS batteries,
an emergency generator can be considered. Any request for an emer-
gency generator, in addition to aUPS, shall include acomparison of the
cost of aUPS with sufficient batteries to the cost of the combination of
the UPS and an emergency generator.

(5) Theremay be circumstancesthat justify the installation
of an emergency generator (backup power), in addition to an UPS, as
the primary system for a PSAP location. In these cases, the request for
the emergency generator must include an explanation and comparison
of the relevant costs.

(6) Whentheoperator of a9-1-1 PSAPand the providers of
emergency servicesdesireto sharethe emergency power system funded
by the Commission, the following guidelines will apply to determine
the amount to be funded by the Commission:

(A) When the minimum size of emergency power sys-
tem that can be purchased to serve the PSAP provides more capacity
than is needed by the PSAP, the other agency may use the extra capac-
ity and all funding will be provided by the Commission.

(B) When the PSAP requires agiven size of emergency
power system, and the other agency requires additional capacity, the
Commission will fund the size of emergency power equipment needed
to supply the PSAP alone and the other agency will fund al additional
capacity.

(7) Funding may be approved for surge protection devices
when they are used for protection of 9-1-1 specific electronic equip-
ment. Documented justification must be provided.

() Définitions. The following words and terms when used

in this section, shall have the following meanings, unless the context
clearly indicates otherwise. ]

[(1) 9-1-1 Cdl Delivery--Déelivery of a 9-1-1 call to the
agency responsible for providing the emergency service required.]

[(2) 9-1-1 Funds--Funds assessed and disbursed in accor-
dance with Chapter 771 of the Texas Health and Safety Code.]

[(3) Emergency Communications District--A  public
agency or group of public agencies acting jointly that provided 9-1-1
service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a district created under
Health and Safety Code, Chapter 772, Subchapter B, C, or D.]
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[(4) Paging Systems-—-A radio system capable of transmit-
ting tone; digital, and/or voice signals to small receiving devices de-
signed to be carried by an individual.]

[(5) Power Backup--Power provided by a generator in the
event regular utility services are interrupted.]

[(6) Recorders—-Devices that capture and retain sound, in-
cluding, but not limited to the following:]

[(A) Voice Loggers—-A device that records sound on a
permanent source for later review.]

[(B) Instant Recall Recorder--A devicethat recordsand

temporarily stores calls for immediate review.]
- D Regional Strategic Plan--Each regional planning com-
mission shall develop and plan for the establishment and operation of
9-1-1 service throughout the region that the regional planning commis-

sion serves. The service must meet the standards established by the
Commission:]

_ [(8) Regional Planning Commission (RPC)--A commis-
sion established under Local Government Code, Chapter 391, also
referred to as a regional council of governments (COG), or simply, a
regiona council-]

[(9) Security Devices-Deviceswhose use is specific to the
protection of 9-1-1 systems from intentional damage.]

[(10) Strategic Plan--As part of aregional strategic plan, a
document identifying 9-1-1 equipment and related activity; by strate-
gic plan component, required to support planned levels of 9-1-1 ser-
vice within a defined area of the state. The strategic plan shall cover
atwo year financia plapni ng period .al.'ld afive year plan ogtlining re-
grgnalgealsand strategies, andspeemealw prefeet_sg-l—_iwplemen-
tation costs and revenues associated with the above including equaliza
tion surcharge requirements.]

[(A) Strategic Plan Component--Within a 9-1-1 imple-
mentation priority level; a category of 9-1-1 activity and/or equipment
generaly associated with 9-1-1 implementation cost.]

[(B) Strategic Plan Level--A Commission established
statewide implementation priority generally associated with alevel of
9-1-1 service - e.g., Automatic Number Identification, ANI.]

[(11) Surge Protection Devices-Devices designed to pro-
tect sensitive electronic equipment by preventing excessive electrical
power from reaching and damaging such equipment.}

[(12) Uninterrupted Power Source (UPS)--Equipment that
is designed to provide a constant power source for electronic systems.
Capable of operating independently, for a designated period of time,
should public or emergency electrical power sources fail.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402765

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 305-6933

¢ ¢ ¢

1 TAC 8§251.7

The Commission on State Emergency Communications (CSEC)
proposes an amendment to 8251.7, concerning the inclusion of
third-party software applications into the 9-1-1 integrated work-
station environment.

This action is proposed as part of Rule Review of Chapter 251,
pursuant to Government Code, Section 2001.039. The rule con-
tinues to be essential to the CSEC'’s operations and per statutory
authority.

CSEC proposes to re-adopt the rule with substantive revision to
the rule to add a requirement that mapping of telephone number
(TN) data is tested for accuracy prior to "going live" with Mapped
ALl at a PSAP.

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the rule, however, local governments may incur
costs dependent upon the applications they choose to incorpo-
rate into the 9-1-1 workstation.

Mr. Mallett has determined that for each year of the first five
years the section is to be in effect, the public benefit anticipated
as a result of enforcing the section will be improved accountabil-
ity and clarification of expanded guidelines and provisions for the
use of third-party applications into 9-1-1 integrated workstation
environment. No historical data is available, however, there ap-
pears to be no direct impact on small or large businesses. There
is no anticipated economic cost to individuals, as no individuals
have a duty to comply with the rules as proposed. There is no
anticipated local employment impact as a result of enforcing the
section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed under Health and Safety Code,
Chapter 771, §8771.051, 771.055 and 771.056; and Title 1
Texas Administrative Code, Part 12, Chapter 251, Regional Plan
Standards, which provide the Commission on State Emergency
Communications with the authority to plan, develop, fund, and
provide provisions for the enhancement of effective and efficient
9-1-1 service.

No other code, article or statute is affected by this amendment.

§251.7. Guidelinesfor Implementing Integrated Services.

(8) Purpose. It is the purpose of thisrule to allow for thein-
tegration of appropriate technologies into the 9-1-1 call-taking equip-
ment that enhance or facilitate the delivery of the 9-1-1 call, while pro-
viding safeguards to protect the 9-1-1 equipment from failure due to
the integration of faulty or inappropriate applications.

(b) [(2)] Definitions. Unless the context clearly indicates oth-
erwise, terms contained in this rule are defined as shown in Commis-
sion Rule 251.14, General Provisions and Definitions. [When used in
this rule, the following words and terms shall have the meanings iden-
tified below, unless the context and use of the word or terms clearly

indicates otherwise:]

[(1) 9-1-1 Database. An organized collection of informa-
tion, which istypically stored in computer systems that are comprised
of fields; records (data), and indexes. tn 9-1-1; such databases include
master street address guides (MSAG), telephone numbers, emergency
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service numbers (ESN), and telephone customer records. This infor-
mation is used for the delivery of location information to a designated
public safety answering point (PSAP). Use of the 9-1-1 database must
be authorized by the Commission on State Emergency Communica-
tions (Commission) and the Regional Planning Commission (RPC).
The database is developed and maintained by the local government
agency or the RPC as described within the regional strategic plan in
accordance with Commission §251.9 of this title (relating to Guide-
lines for Database Maintenance Funds).]

[(2) 9-1-1 Funds. Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code, Chapter 771.]

[(3) 9-1-1 Call Taking Position. Equipment acquired with
9-1-1 fundsto answer the delivery of an emergency 9-1-1 call. The po-
sition is defined as the equipment necessary to answer the call, not the
associated personnel. A position consists of adevice for answering the
9-1-1 calls, adevice to display 9-1-1 call information, and the related
telephone circuitry and computer or router equipment necessary to en-
sure reliable handling of the 9-1-1 call]

[(4) Addressing Completion. A county addressing project
that has developed a comprehensive MSAG, assigned street addresses
and notified the residents of their 9-1-1 address, provided the MSAG
and new or changed address information associated with the particular
telephone numbers to the applicable telephone companies, submitted
corrected address errors to the telco, and established a maintenance
methodology in accordance with Commission §251.9 of this title (re-
lating to Guidelines for Database Maintenance Funds).]

Address Maintenance Plan. A plan that identifies a
cost effective program for the maintenance of addressing in a county.
For regional planning commissions (RPC) this plan ispart of aregional
plan as described by the Texas Health and Safety Code, Chapter 771.]

[(6) Digita Map. A computer generated and stored data
set based on a coordinate system, which includes geographical and at-
tribute information pertaining to a defined location. A digital map in-
cludes street name and location information, data sets related to emer-
gency service provider boundaries, as well as other associated data.]

[(7) Emergency Communications District (District). A
public agency or group of public agencies acting jointly that provided
9-1-1 service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a district created under
Texas Hesalth and Safety Code, Chapter 772; Subchapter B, C, or D]

[(8) Integrated Services. Primary or third party computer
software applications that have been installed or implemented on an
existing 9-1-1 call taking position’ s workstation that were not designed
or intended for the workstation at the time of purchase or not loaded
onto theworkstation by the equipment vendor when originally installed
at the PSAP]

[(9) Graphical Display of Location Information. The abil-
ity to display amap on atelecommunicator’s terminal in responseto a
9-1-1 cdll, or inquiry, that relates to the caller’ slocation. Features may
include the display of an address or geographic based coordinate loca-
tions, and the ability to zoom, pan and show other related geographical
information or features.]

[(10) Geographic Information System (GIS). A system of
computer hardware, software and procedures used to store, anayze,
and display geospatial data and related tabular data in a geographic
context to solve complex planning and management problemsin awide
variety of applications.]

[(11) Regional Planning Commission. A commission es-
tablished under Loca Government Code, Chapter 391, also referred to
as a council of governments (COG).]

[(12) Regiona Strategic Plans. A plan developed by each
RPC for the establishment and operation of 9-1-1 service throughout
theregion that the RPC serves. The service and contents must meet the
standards established by the Commission.]

[(23) Wireless Phase | E9-1-1 Service. The service by
which the wireless service provider (WSP) delivers to the designated
PSAP the wireless end user’s call back number, cell site/sector
information in accordance with Commission rule 251.10 of this title
(relating to Guidelines for Implementing Wireless E9-1-1 Service).]

[(14) Wireless Phase || E9-1-1 Service. The service by
which the WSP delivers to the designated PSAP the Wireless End
User’s call back number, cell site/sector information, as well as, X, Y
(longitude, latitude) coordinates to the accuracy standards set forth in
the FCC Order.]

[(15) Wireless Service Provider. The wireless service
provider and all its affiliates, collectively referred to as "WSR"}

[(b) Policy and Procedures. Asauthorized by the TexasHealth
and Safety Code, Chapter 771, the Commission on State Emergency
Communications (Commission) may impose 9-1-1 emergency service
fees and equalization surcharges to support the planning, development,
and provision of 9-1-1 service throughout the state of Texas. Theim-
plementation of such service involves the procurement, installation and
operation of equipment designed to either support or facilitatethe deliv-
epyefanemergeneyeauteanapprepnateemergeney response agency.
In addition; the Commission has funded addressing projects through-
out the state to alow for the implementation of Automatic Location
Identification (ALY level of service. In the funding of such projects, it
has been the palicy of the Commission to fund geographic information
systems and the devel opment of digital maps to support such activities.
The Commission recognizes the rapidly changing telecommunications
environment in wireline and wireless services and its impact on 9-1-1
emergency services. Integration of new technology and 9-1-1 function-
ality are enhancing and facilitating the delivery of an emergency call.
It is the policy of the Commission that all 9-1-1 emergency calls for
service be handled at the highest level of service available. In accor-
dance with this policy, the following policies and procedures shall ap-
ply to the procurement; installation; and implementation of integrated
servicesfunded in part or in whole by the 9-1-1 funds referenced above.
Integrations scheduled in a region’s approved Regional Strategic Plan
do not require separate Commission approval for implementation. n-
tegrations approved in the Regional Strategic Plan do require that the
RPC submit a notification amendment and testing documentation to
the Commission as verification of compliance with this rule. When a
region desires to implement an integrated service that was not consid-
ered in its Regiona Strategic Plan or is not listed in paragraph (1)(A)
of this subsection, then Commission approval must be obtained before
procurement. A RPC or District receiving equalization surcharge funds
from the Commission shall meet the following requirements listed in
paragraphs (1)-(2) of this subsection: ]

(c) Integrated Services. A regiona planning commission
(RPC) shall meet the following requirements for integration:

(1) Integrated Services

(A) Eligible Services. Personal Computer (PC) based
Integrated Workstation (IWS) 9-1-1 call-taking equipment has the ca-
pability of expanding the traditional 9-1-1 Automatic Number Iden-
tification (ANI) and Automatic Location Identification (ALI) feature
functionality to allow for additional public saf ety software applications.
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The Commission is supportive of such advancement in emergency ser-
vices call-taking capabilities; however, to ensure the integrity of 9-1-1
is maintained, only the following features [listed in clauses (i)-(viii) of
this subparagraph] are dligible integrated services:

(i) Expanded or Supplementa Location Informa

tion;

(i) Cdl Recording and Playback;

(i) Paging;

(ivy Texas Law Enforcement Teletype Services
(TLETS);

(v) Computer Aided Dispatch Gateway;
(vi) Graphical/Mapping Displaying of Location;
(vii) Cal Handling Protocols; and
(viii)  Information Management (MI1S).
(B) Other Services. Integrated services other than the

above-mentioned applications [listed in clauses (i)-(viii) of Subpara-
graph (A)] must have ademonstrated applicability to the direct provi-
sions of delivering 9-1-1 and emergency call-taking services and will
require Commission approval.

(C) System Security. Operating procedures should be
established by the RPC, and security measurestaken and demonstrated,
to ensure than non-Commissi on-approved software appli cations cannot
be integrated into the IWS platform. At no time should the 9-1-1 call-
taking equipment permit access to the Internet.

(D) Memory Usage. Baseline memory and CPU usage
of the operating system should maintain the "80/20" performancerule,
thereby demonstrating that 80% of the total memory and CPU isavail-
able to the operating system applications, while 20% of the total mem-
ory and CPU remains unused. The installation and use of software
should not lead to the degradation of equipment or services subsequent
to the installation of the ancillary software.

(E) Testing. [(€)] Prior tointegrating and deploying the
expanded applications onto a IWS 9-1-1 call-taking environment, the
following testing [listed in clauses (i)-(iii) of this subparagraph] must
be[demonstrated to the Commission] completed according to Commis-
sion policy, to ensure the stability and reliability of the 9-1-1 system:

(i) Documented "Lab" testing shall be completed by
the IWS Vendor and RPCs or Districts demonstrating the successful
integration of the authorized applications. Test scenarios should in-
clude documentation of the operating system requirements, detailed
functionality results as each application isintegrated and evaluated in-
dependently, and load testing results of all systems operating together
on the IWS workstation.

[(ii) Baseline memory and CPU usage of the oper-
ating system should maintain the “80/20" performance rule; thereby
demonstrating that 80% of the total memory and CPU is available to
the operating system applications, while 20% of the total memory and
CPU remains unused. The installation and use of software should not
lead to the degradation of equipment or services subsequent to the in-
gallation of the ancillary software.]

(ii) [¢i#)] Documented "Live" testing in a PSAP
shall also be completed by the IWS Vendor with cooperation and
coordination by the RPC or District, demonstrating the successful
integration of the authorized applications. Test scenarios should
include documentation of the operating system requirements, detailed
functionality results as each application is integrated and evaluated

independently, and load testing results of all systems operating on the
IWS workstation, as well as a standardized set of basic call-taking
functions.

(F) Testing Documentation. Documentation of the test-
ing shall be maintained by the RPC, and submitted to the Commission
upon request.

[(D) Operating procedures should be established by the
RPC or District, and security measures taken and demonstrated, to en-
surethat non-Commissioned-approved software applications cannot be

integrated into the IWS platform.]
(2) Graphical Display (Mapped ALI [and Wireless Phase

)

[(A)] Requirements of RPC. Prior to the implementa-
tion of graphical display of location information [for acounty system;]
[Histed in elauses (i)-(iit) of this subparagraph:]

(A) [(1)] Complete the county addressing project.

(B) [(i#)] Develop adigital map in accordance with stan-
dards to be determined by the Commission.

(C) [(i)] Establish and adopt a maintenance plan of
the county digital map, county addressing project, and the associated
county 9-1-1 database. The plan shall be submitted to the Commission
upon request.

(D) Perform testing to ensurethat the tel ephone number
(TN) datais mapping correctly on the PSAP screen prior to implement-
ing mapped ALI "live" at a PSAP.

[(B) The maintenance plan shall be provided to the
Commission in conjunction with strategic plan annua review or
District requests submitted to the Commission following the adoption
of thisrule in accordance with established Commission policy.]

C) Annua budgeted costs associated with authorized
integrated services, as outlined in this rule; shall be monitored by the
Commission staff for consistency with approved maintenance plans
and systems costs. Such coststhat are determined by Commission staff
to not be consistent with the approved strategic plan, shall be presented
for review and approva by the Commission.]

(d) Applicability to Emergency Communications Districts
(Districts). Thisrule shall apply to Districts receiving 9-1-1 Equaliza-
tion Surcharge funds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402766

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 305-6933

1 4 1 4 ¢
1TAC 8251.8

The Commission on State Emergency Communications (CSEC)
proposes an amendment §251.8, concerning proposed guide-
lines for the procurement of equipment services with 9-1-1 funds.
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This action is proposed as part of Rule Review of Chapter 251,
pursuant to Government Code, Section 2001.039. The rule con-
tinues to be essential to the CSEC's operations and per statutory
authority.

CSEC proposes to re-adopt the rule with amendments made
to ensure consistency with Texas Uniform Grant Management
Standards (UGMS).

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule, although cost savings are possible as a
result of established competitive bidding for expenditures of all
9-1-1 funds.

Mr. Mallett also has determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of enforcing the section will be an improved mechanism
for procurement of equipment and services with 9-1-1 funds and
to ensure competitive procurement requirements are met. No
historical data is available, however, there appears to be no direct
impact on small or large businesses. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed. There is no anticipated local employment
impact as a result of enforcing the section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The proposal is proposed under Health and Safety Code, Chap-
ter 771, 88771.051, 771.071, 771.0711, 771.072, 771.075; and
Title 1 Texas Administrative Code, Part 12, Chapter 251, Re-
gional Plan Standards, which provide the Commission on State
Emergency Communications with the authority to plan, develop,
fund, and provide provisions for the enhancement of effective
and efficient 9-1-1 service.

No other code, statute, or article is affected by this amendment.

§251.8. Guidelines for the Procurement of Equipment and Services
with 9-1-1 Funds.

(@ Purpose. The purpose of thisruleisto establish the Texas
Uniform Grant Management Standards (UGM S) asthe required proce-
dure for purchases made with 9-1-1 funds. Other instructions provided
inthisrule arein addition to thedirection provided in UGMS. Thisrule
isnot intended to prohibit aregional planning commission’s (RPC) use
of more stringent competitive procurement practices. [Peliey and Pro-
cedures. As authorized by Chapter 771 of the Texas Health and Safety
Code, the Advisory Commission on State Emergency Communications
(Commission) may impose 9-1-1 emergency service fees and equal-
ization surcharges to support the planning, development; and provision
of 9-1-1 service throughout the State of Texas. The implementation
of such service involves the procurement, installation, and operation
of equipment designed to either support or facilitate the delivery of an
emergency call to an appropriate emergency response agency. Thisrule
establishes procurement guidelines and minimum competitive procure-
ment requirements.)

[(1) This rule applies to any procurement by a 9-1-1 ad-
ministrative entity, which exceeds $2,000, to be paid with funds from
9-1-1 emergency service fees and 9-1-1 equalization surcharges from
the State program:]

[(2) Thisruleis not intended to prohibit a 9-1-1 adminis-
trative entity’ s use of more stringent competitive procurement require-
ments or practices.]

(b) Definitions. Unlessthe context clearly indicates otherwise,
terms contained in this rule are defined as shown in Commission Rule
251.14, Genera Provisions and Definitions [ The following words and
terms, when used in thisrule, shall have the following meanings, unless
the context clearly indicates otherwise].

[(1) 9-1-1 Administrative Entity - A municipality, acounty,

an emergency communication district; aregional planning commission
or any other political subdivisionthat provides9-1-1 administrative ser-
vices.]

[(2) 9-1-1 Equipment and Services - and ser-
vices acquired partially or in whole with 9-1-1 funds and designed to
support and/or facilitate the delivery of an emergency 9-1-1 call to an
appropriate Public Safety Answering Point (PSAP).]

[(3) 9-1-1 Funds - Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code, Chapter 771.]

[(4) Emergency Communication District - A public agency
or group of public agencies acting jointly that provided 9-1-1 service
before September 1, 1987, or that had voted or contracted before that
date to provide that service, or a district created under Subchapter B1;
C2, or D3, the Texas Health and Safety Code, Chapter 772.]

[(5) NENA - The National Emergency Number Associa
tion, a not-for-profit corporation founded to further the national goal
of "One Nation, One Number."]

[(6) Regiona Planning Commission (RPC) - A commis-
sion established under Chapter 391, Loca Government Code]

() Funding. Funds alocated for the procurement of certain
9-1-1 equipment, database services, and network services will be sub-
ject to Commission funding priorities and policies.

(d) Statewide Procurement. The Commission reserves the
right to procure certain 9-1-1 equipment, database services, and
network services for the State program based on best value and upon
determination of which goods or services are in the State program’s
best interest. In instances of statewide procurement, the Commission
will work with the RPCs and local governments to ensure that such
purchases of goods or services are consistent with local 9-1-1 systems
infrastructure and best meet the needs of the local governments.

() Industry Standard. All goods, services, systems, or tech-
nology purchased with 9-1-1 funds shall be consistent with the current
industry standard. Theauthority for theindustry standard for 9-1-1 net-
works, equipment, and databases is the National Emergency Number
Association (NENA).

(f) Capital Purchases. Goods, services, systems, technology,
or projects with an aggregate value grater than $5,000, or otherwise
defined as capital items by the Texas Comptroller of Public Accounts,
shall be regarded as capital purchases.

(9) [(c)] Competitive Procurement Required. Competitive
procurement is required for all purchases defined as capital purchases,
including lease contracts with a value of greater than $5,000. [Except
as otherwise specifically provided in this rule, all procurements in
excess of $2,000 by a9-1-1 administrative entity, to be paid with 9-1-1
funds, shall be conducted in accordance with the provisions of Article
111, Source Selection and Contract Formation, of the Texas Association
of Regional Councils Model Procurement Policy, which are hereby
incorporated by reference in this rule and copies of which may be
obtained from the Texas Association of Regiona Councils, 1305 San
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Antonio Street, Austin, Texas 78701, or other limits established by
locally adopted procurement policy, whichever is more restrictive. In
addition, al definitions applicable to Article Il which are set forth in
the Model Procurement Policy shall apply and are incorporated herein
by reference along with any other provision of the Model Procurement
Policy cited in Article H1.]

(1) Exceptions for sole source may be used when consis-
tent with UGMS. Prior written concurrence from the Commission is
required for any sole source purchase expected to exceed $25,000.

(2) Purchases made by RPCs through a state agency or
other qualified cooperative purchasing program shall be considered to
satify this section of the rule.

(3) Purchases of tariffed goods or services meeting the def-
inition of capital purchases are subject to competitive procurement. A
RPC may not contract to pay a vendor an amount higher than its tar-
iffed price.

(4) Modifications to leases with a nonrecurring cost
of greater than $5,000 are considered capital purchases subject to
competitive procurement.

[(1) For purchases in excess of $2,000, but less than
$10,000, the provisions of Section 3-204 b. of the Model Procurement
Policy, Competitive Telephone or Facsimile Bids (informal competi-
tive bids) shall apply.]

[(2 For purchases in excess of $10,000, but less than
$25,000, the provisions of Section 3-204 c. of the Model Procurement
Policy, Competitive Written Bids or Quotations shall apply.]

[(3) For purchases exceeding $25,000, the provisions of
Section 3-202 of the Model Procurement Policy, subdivisions 1.a,, d.,
e, and f. areincorporated herein.]

[(4) For sole source procurement, the provisions of Section
3-205 of the Model Procurement Policy shall apply. Prior written con-
currence from the Commission isrequired for any sole source procure-
ment expected to exceed $25,000.]

[(5) Compliance with those provisions in the Model Pro-
curement Policy; which apply to specific funding sources or programs,
such as JTPA, is not required under this rule.]

(h) Historically Underutilized Businesses (HUBS). RPCsshall
take affirmative steps to contract with HUBs according to the RPC's
HUB plan included in the regional strategic plan.

(i) [(d)] Record Retention. All procurement-related records
must be maintained by a [9-1-1 administrative entity] RPC in accor-
dance with the RPC’ s adopted procurement policy, and made available
to the Commission upon request. [in accordance with the provisions of
Article II, Part B: Record Retention, of the Texas Association of Re-
giona Councils' Model Procurement Policy, which are hereby incor-
porated by reference in this rule, except to the extent such provisions
apply to specific funding sources or programs.]

[(e) Procurement of Statewide Services. 9-1-1 administrative
entities may procure certain 9-1-1 equipment, database services and
network services through contract with the Texas Building and Pro-
curement Commission (TBPC) or the Commission.]

[(1) The Commission reserves the right to procure certain
9-1-1 equipment, database services and network services for the State
program based on best value and upon determination of which goods
or services are in the State program’s best interest. In instances of
statewide procurement, the Commission will work with the RPCs and
local governments to ensure that such purchases of goods or services

are consistent with local 9-1-1 systems' infrastructure and best meet
the needs of the local governments.]

[(2) Funds dlocated for the procurement of certain 9-1-1
equipment, database services and network services will be subject to
Commission funding priorities and policies]

[(f) End-to-EndLeaseArrangements. 9-1-1 administrative en-
tities shall havethe option of procuring 9-1-1 customer premises equip-
ment (CPE), database and network services through end-to-end lease
arrangements, only when proper procurement procedures and guide-
linesare utilized and documented. The RPC must demonstrate, through
proper procurement procedures and documentation, that the tariffed
services are economically advantageous to the 9-1-1 administrative en-
tity.}

[(1) AH such CPE lease arrangements shall identify fea-
tures and equipment subject to the terms and conditions set forth in
the RPC’s Local Exchange Carrier’s (LEC) Texas Public Utility Com-
mission (PUC) approved tariff. Tariffed services are provided solely
for the use and benefit of the 9-1-1 administrative entity.]

[(2) Additions, modifications or the removal of features
from the leased CPE, with a total value below the $2,000 threshold set
forth in this rule, may be made by the LEC at the 9-1-1 administrative
entity’s request.]

[(3) Subseguent to the initial contract period, the tariffed
services may be automatically renewed annually for an additional 12
month period unless:]

[(A) either party notifies the other of its intent to termi-
natethelease arrangement at least 90 days prior to the contract anniver-
sary date;]

[(B) CPE, valuedinexcessof $2,000isto becompletely
removed and replaced by new equipment; or]

[(C) the necessity for additions and/or modifications to
the CPE becomes excessive, for any 12 month contract period.]

[(@) NENA Standards. All procurement of 9-1-1 equipment,
database services and network services must adhere to the NENA rec-
ommended standards for network, data and PSAP/CPE, as developed
by the NENA Technical Committee and as approved by the NENA Ex-
ecutive Board.]

(i) [(h)] Code of Ethics. Employees of RPCs, whose salary is
funded in whole or in part with 9-11- funds, [9-1-1 administrative en-
tities or employees of entities receiving 9-1-1 emergency service fees
and 9-1-1 equalization surcharges] shall adhere to the following eth-
ica standards. RPCs shall establish policies to ensure that the code
of ethics is addressed in the procurement of all 9-1-1 equipment and
services and provide a copy of this policy to the Commission upon re-
quest. An Employee may not: [, listed in paragraphs (1)-(4) of this
subsection. An administrative entity employee may not:]

(1) Participate in work on a contract by taking action as
an employee through decision, approval, disapproval, recommenda-
tion, giving advice, investigation or similar action knowing that the em-
ployee, or member of their immediate family has an actual or potential
financia interest in the contract, including prospective employment;

(2) Solicit or accept anything of value from an actual po-
tential vendor;

(3) Beemployed by, or agree to work for, a vendor or po-
tential vendor; or

(4) Knowingly disclose confidential information for per-
sonal gain. RPCs shall establish policies to ensure that the above code
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of ethics is addressed in the procurement of all 9-1-1 equipment and
services. The administrative entity may have future 9-1-1 funds with-
held and/or be required to reimburse the Commission the amount of the
misappropriated funds.

(k) [()] Compliance. If a 9-1-1 administrative entity fails to
comply with the provisions of this rule, the Commission may take ac-
tion to recover any excessive costs clearly shown to have been paid as
aresult of infractions of this rule. [may consider the 9-1-1 adminis-
trative entity’s lack of compliance in fixing the rate of the 9-1-1 emer-
gency service fees, in determining the alocation of 9-1-1 equalization
surcharges, or in taking any other action that is consistent with Sec-
tion 43 (relating to Enforcement) of the Texas Uniform Grant
Management Standards, as adopted by reference in 85.144 of thistitle
(relating to Adoption by Reference).]

() [()] Applicability of State Procurement Statutes. To the
extent of any conflict between this rule and applicable state statutes
prescribing procurement methods, such statutes shall be followed.

(m) Applicability to Emergency Communications Districts
(Didtricts).  The requirements set forth in this rule aso apply to
Districts receiving 9-1-1 egualization funds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402767

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 305-6933

¢ ¢ ¢
1 TAC 8251.14

The Commission on State Emergency Communications (CSEC)
proposes new §251.14, concerning general provisions and def-
initions.

The new proposed section contains all definitions to words and
terms used in the other rules within Chapter 251. This consol-
idation of provisions and definitions helps reduce unnecessary
duplication and ensures consistency of definitions.

Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Mr. Mallett has determined that for each year of the first five
years the section is to be in effect, the public benefit anticipated
as a result of enforcing the section will be greater level of 9-1-1
call delivery systems and service in 9-1-1 program areas that
benefit from this section. No historical data is available, how-
ever, there appears to be no direct impact on small or large busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the section as proposed. There is
no anticipated local employment impact as a result of enforcing
the section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on

State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The new section is proposed under Health and Safety Code,
Chapter 771, §8771.051, 771.055, 771.056, 771.057, 771.071,
771.072, 771.075, and 771.0751, 771.079; and Title 1 Texas
Administrative Code, Part 12, Chapter 251, Regional Plan Stan-
dards, which provide the Commission on State Emergency Com-
munications with the authority to plan, develop, fund, and provide
provisions for the enhancement of effective and efficient 9-1-1
service.

No other statute, article or code is affected by the proposed new
section.

§251.14. General Provisions and Definitions.

(@) Purpose. The Commission on State Emergency Commu-
nications (Commission) herein establishes the following general pro-
visions for defining terms utilized within the context of Commission
rules. Thisruleallowsfor compilation of all technical and 9-1-1 indus-
try related terms used in the rulemaking process.

(b) Definitions. The following words and terms, when used
in Commission rules, shall have the following meanings, unless the
context clearly indicates otherwise.

(1) 9-1-1 Administrative Entity--A municipality, a county,
an emergency communication district (District), a regional planning
commission (RPC) or any other political subdivision that provides
9-1-1 administrative services.

(2) 9-1-1 Call Delivery--Delivery of a 9-1-1 call to the
agency responsible for providing the emergency service required.

(3) 9-1-1 Call Teking Position--Equipment acquired with
9-1-1 funds to answer the delivery of an emergency 9-1-1 call. The po-
sition is defined as the equipment necessary to answer the call, not the
associated personnel. A position consists of adevicefor answering the
9-1-1 calls, adevice to display 9-1-1 call information, and the related
telephone circuitry and computer and/or router equipment necessary to
ensure reliable handling of the 9-1-1 call.

(4) 9-1-1 Database--An organized collection of informa-
tion, which istypically stored in computer systems that are comprised
of fields, records (data), and indexes. In 9-1-1, such databases include
master street address guides (MSAG), telephone numbers, emergency
service numbers (ESN), and telephone customer records. This infor-
mation is used for the delivery of location information to a designated
public safety answering point (PSAP). Use of the 9-1-1 database must
be authorized by the Commission and RPC. The database is devel oped
and maintained by the local government agency and/or the RPC as de-
scribed within the regional strategic plan in accordance with Commis-
sion Rule 251.9, Guidelines for Database Maintenance Funds.

(5) 9-1-1 Database Record--A physical record, which in-
cludesthetelephone subscriber information to include the caller’ stele-
phone number, related location information, and class of service, and
also conforms to NENA adopted database standards.

(6) 9-1-1 Equipment and Services-Equipment and ser-
vices acquired partially or in whole with 9-1-1 funds and designed to
support and/or facilitate the delivery of an emergency 9-1-1 wireline or
wireless call to an appropriate PSAP, including equipment to maintain
the database.

(7) 9-1-1 Funds--Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code, Chapter 771.

(8) 9-1-1 Governmental Entity--An RPC or District, asde-
fined in Texas Health and Safety Code Chapter 771.001, and Chapter
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772, Subchapter B, C, D, or F that administersthe provisioning of 9-1-1

the 20-digit stream isdelivered using either Enhanced Multi-Frequency

(9) 9-1-1 Governmental Entity Jurisdiction--As defined in
applicable law, Texas Health and Safety Code Chapters 771 and 772,

(EMF) or ISDN connections.

(22) Call Back Number--The mobile directory number
(MDN) of a Wireless End User who has made a 9-1-1 call, which

the geographic coverage area in which a 9-1-1 Governmental Entity
provides emergency 9-1-1 service.

(10) 9-1-1 Network--The dedicated network of equipment,
circuits, and controls assembled to establish communication paths to
deliver 9-1-1 emergency communications.

(11) 9-1-1 Network Provider--The current operator of the
selective router/switching that provides the interface to the public
safety answering point (PSAP) for 9-1-1 service.

(12) 9-1-1 Operator--The PSAP operator receiving 9-1-1

calls.

(13) 9-1-1 Program Assets-9-1-1 and Addressing Capital
Equipment purchased with 9-1-1 Funds.

(14) 9-1-1 System--The communications infrastructure,

usually can be used by the PSAP to call back the Wireless End User if
a9-1-1 cal isdisconnected. In certain situations, the MDN forwarded
to the PSAPs may not provide the PSAP with information necessary
to call back the Wireless End User making the 9-1-1 call, including,
but not limited to, situations affected by illegal use of Service (such
as fraud, cloning, and tumbling) and uninitialized handsets and
non-authenticated handsets.

(23) Capita Equipment--ltems and components whose
cost is over $5,000 and have a useful life of at least one year.

(24) Capita Equipment Asset--ltems and components
whose cost is over $5,000 and which have a useful life of at least one
year.

(25) Capital Purchase--aprocurement of items, systems, or
services that cost over $5,000 in the aggregate, and that have a useful

equipment, and services assembled to establish, extend, or improve
communication paths to deliver voice and/or data necessary for the
answering of and responseto a9-1-1 call.

(15) Address Maintenance Plan--A plan that identifies a
cost effective program for the maintenance of addressing in a county.
For regional planning commissions (RPC) thisplan ispart of aregional
plan as described by Chapter 771 of the Texas Health and Safety Code.

(16) Addressing Completion--A county addressing project
that has developed a comprehensive MSAG, assigned street addresses
and notified the residents of their 9-1-1 address, provided the MSAG
and new or changed address information associated with the particular
telephone numbers to the applicable telephone companies, submitted
corrected address errors to the telco, and established a maintenance

life of at least one year.

(26) Capital Replacement Cost--The cost of a piece of
equipment that was originally identified to be amortized (i.e. the
original cost for equipment.)

(27) Cell Sector--An area, geographically defined by WSP
(according to WSP' s own radio frequency coverage data), and consist-
ing of a certain portion of all of the total coverage area of a Cell Site.

(28) Cell Sector Identifier--The unique numerical designa
tion given to a particular Cell Sector that identifies that Cell Sector.

(29) Cell Site-A radio base station in the WSP Wireless
Network that receives and transmits wirel ess communications initiated
by or terminated to a wireless handset, and links such telecommunica-

methodology in accordance with Commission Rule 251.9, Guidelines

tions to the WSP' s network.

for Database Maintenance Funds.
(17) Answering Point--A communications facility estab-

(30) Cell Site/Sector Information--Information that indi-
cates, to the receiver of the information, the location of the Cell Site

lished as an answering location to receive the voice and/or data com-
muni cations necessary for the answering of and responseto 9-1-1 calls
and other emergencies.

(18) Applicable Law--Includes, but is not limited to, the
State Administration of Emergency CommunicationsAct, Chapter 771,

receiving a9-1-1 call initiated by a Wireless End User, and which may
also include additional information regarding a Cell Sector.

(31) Classof Service--A standard acronym, code or abbre-
viation of the classification of telephone service of the Wireless End
User, such as WRLS (wireless), that is delivered to the PSAP CPE.

Texas Headlth and Safety Code; Commission rules implementing the
Act contained in Title 1, Part XI1, Texas Administrative Code; the Uni-
form Grant Management Standards, Title 1, Sections 5.151 - 5.165,
Texas Administrative Code; the Preservation and Management of Lo-
cal Government Records Act, Chapter 441, Subchapter J, Texas Gov-
ernment Code; and amendments to the cited statutes and rules. Also

(32) Commission on State Emergency Communications
(CSEC)--Also referred to as the Commission.

(33) Competitive Local Exchange Carrier or Certified Lo-
cal Exchange Carrier (CLEC)--Another name for alocal exchange car-
rier (LEC) after Congress, in 1996, passed a law to bring competition

referred to as "applicable law and rules.”

(19) Automatic Location Identification (ALI)--A system
that enables the automatic display at the PSAP of the caller’ stelephone

to local telephone services.

(34) Contingency Routing Plan--Routing scheme to pro-
vide for the provision of uninterrupted 9-1-1 service in the event of

number, the address/location of the telephone, and supplementary
emergency services information.

(20) Automatic Number Identification (ANI)--A system
that enables the automatic display at the PSAP of the ten-digit number
associated with the device from which a 9-1-1 call originates.

(21) Call Associated Signaling (CAS)--A method for deliv-
ery of the mobile directory number (MDN) of the calling party plusthe
emergency service routing digits (ESRD) from the wireless network

an incident that requires the temporary rerouting of 9-1-1 calls due to
man-made or natural disasters.

(35) Contract for 9-1-1 Services (Contract)--An agreement
executed between the regional planning commission (RPC) and the
Commission that establishes the responsibilities of each of the parties
regarding the use of all 9-1-1 fees, equipment and data.

(36) Controlled Asset--Items and components that have a
cost of $5,000 or less and have a useful life of at least one year.

through the 9-1-1 selective router to the PSAP. The 20 digits of data
delivered are sent either over Feature Group D (FG-D) or ISUP from
the wireless switch to the 9-1-1 router. From the router to the PSAP,

(37) Controlled Equipment--ltems and components whose
cost isless than $5,000 and have a useful life of at least one year.
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(38) Customer Premise Equipment (CPE)--The terminal
equipment at a PSAP or secondary answering location.

(39) Digital Map--A computer generated and stored data
set based on a coordinate system, which includes geographical and at-
tribute information pertaining to a defined location. A digital map in-
cludes street name and location information, data sets rel ated to emer-
gency service provider boundaries, as well as other associated data.

(50) Host ALI Records--Templatesfrom the AL Database
that identify the Cell Site location and the Call Back Number of the
Wireless End User making a 9-1-1 call.

(51) Hybrid CAS/INCAS--Thismethod for wireless E9-1-1
call delivery uses a combination of CAS and NCAS techniques to de-
liver the location and call back numbers to a PSAP. The MSC sends
the location and call back information to a selective router using the

(40) Emergency Communications District (District)--A
public agency or group of public agencies acting jointly that provided
9-1-1 service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a District created under
Texas Hedlth and Safety Code, Chapter 772, Subchapters B, C, D, or
E.

(41) Emergency Notification Services--A service or sys-
tem that provides local governmental entities the ability to notify citi-
zens of awarning or aert regarding emergency situations which may
jeopardize human life or property. Emergency notification servicescan
utilize multiple methods of transmission to include voice technologies

standard CAS interface defined in J-Std-034. The selective router then
uses an NCASS approach to deliver theinformation to a PSAP. That is,
the selective router sends the location and call back information to the
wireline emergency services database and the caller’s call back num-
ber, or MDN, to the PSAP. The MDN isthen used as akey to retrieve
the cell/tower information for PSAP display.

(52) Intangible Assets--Includes items such as labor for
PSAP room prep, electrical wiring costs, labor for the assembly of
equipment, or any costs for the delay or transfer of equipment.

(53) Integrated Services--Primary or third party computer
software applications that have been installed or implemented on an

viatel ephone systems; datatechnologiesviafacsimile; e-mail, Internet
services and paging systems;, and broadcast technologiesviatelevision,
radio, or Internet.

(42) Emergency Service Number (ESN)--A number stored
by the selective router/switch used to route a call to aparticular PSAP.

(43) Emergency Service Routing Digits (ESRD)--As de-
fined in J-Std-034, an ESRD is a digit string that uniquely identifies
a base station, cell sector, or sector. This number may also be a net-

existing 9-1-1 cdll taking position’s workstation that were not designed
or intended for the workstation at the time of purchase or not loaded
onto the workstation by the equipment vendor when originally installed
at the PSAP.

(54) Integrated TDD--the TDD has been incorporated into
the CPE equipment.

(55) Interlocal Agreement--A contract cooperatively exe-
cuted between local governments or other political subdivisions of the

work routable number (but not necessarily a dialable number).

(44) Enhancements--Infrastructure, equipment, personnel
and servicesfunded for certain counties as defined in Commission Rule
251.3, Use of Revenue in Certain Counties, that would not otherwise
be approved for allocation of 9-1-1 funds as part of the regional strate-

state to perform administrative functions or provide services, relating
to 9-1-1 telecommunications.

(56) JStd-034--A standard, jointly developed by the
Telecommunications Industry Association (TIA) and the Alliance for
Telecommunications Industry Solutions (ATIS), to provide the delta

gic plan.

(45) ESRK--Emergency Service Routing Key (ESRK) isa
10-digit routable, but not necessarily dialable, number transated from
acell sector identifier at the SCP that is used by the selective router to
route wireless E9-1-1 callsto the appropriate PSAP. The ESRK isalso
the search-key for the mating of data that is provided to a PSAP by

changes necessary to various existing standards to accommodate the
Phase | requirements. This standard identifies that the interconnection
between the mobile switching center (MSC) and the 9-1-1 selective
router/switch is via

(A) an adaptation of the Feature Group-D Multi Fre-
quency (FG-D protocol), or

different paths, such as viathe voice path and ALI data path. In daily
use, the term ESRK is used to distinguish operational environments
where the routing digits are assigned on a per destination PSAP basis
as opposed to a per origination cell sector basis, which is the strict
technical definition of an ESRD.

(46) FCC--The Federal Communications Commission.

(B) the use of an enhancement to the Integrated Ser-
vicesDigital Network User Part (ISUP) Initial AddressMessage (IAM)
protocol. Inthisprotocol, thecaller’ slocationis provided asaten-digit
number referred to as the emergency services routing digits (ESRDS).
The protocol NENA-03-002, Recommendation for the Implementa-
tion of Enhanced Multi Frequency (MF) Signaling, E9-1-1 Tandem to

(47) FCC Order--The Federal Communications Commis-
sion Report and Order and Further Notice of Proposed Rulemaking in
CC Docket No. 94-102, released July 26, 1996, and as amended by
subsequent decisions.

(48) Geographic Information System (GIS)--A system of
computer hardware, software and procedures used to store, anayze,
and display geospatial data and related tabular data in a geographic
context to solve complex planning and management problemsin awide
variety of applications.

(49) Graphical Display of Location Information--The abil-

PSAP  isthe corollary of J-Std-034 FG-D protocol.

(57) JStd-036--A standard, jointly developed by the
Telecommunications Industry Association (TIA) and the Alliance for
Telecommunications Industry Solutions (ATIS), that defines standards
for E9-1-1 service relating to CAS, NCAS wireless E9-1-1 solutions,
and to make provision for introduction of location determination
technology for Phase || delivery of wireless E9-1-1 calls. Additional
proposed solutions such as Hybrid are not referenced. Standards
include, but are not limited to, required data elements, and signal-
ing protocols. J-Std-034 addresses E9-1-1 Phase |, and J-Std-036
addresses E9-1-1 Phase 1.

ity to display amap on atelecommunicator’ sterminal in responseto a
9-1-1 call, or inquiry, that relates to the caller’ slocation. Features may
include the display of an address or geographic based coordinate loca-
tions, and the ability to zoom, pan and show other related geographical
information or features.

(58) Local Exchange Carrier (LEC)--A Telecommuni-
cations Carrier (TC) under the state/local Public Utilities Act that
provides local exchange telecommunications services. Also known
as Incumbent Local Exchange Carriers (ILECs), Alternate Local
Exchange Carriers (ALECs), Competitive Local Exchange Carriers
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(CLECs), Competitive Access Providers (CAPs), Certified Local

path. All data, including the MDN and cell sector that receives the

Exchange Carriers (CLECs), and Local Service Providers (LSPs).

(59) Local Government--A county, municipality, public
agency, or any other political subdivision that provides, participates

call, isdelivered to the PSAP via the data path within the ALI record.

(71) Non-Recurring Charge (NRC)--The amount of cost
identified as the entire lump sum, or onetime, cost for 9-1-1 equipment

in the provision of, or has authority to provide fire-fighting, law
enforcement, ambulance, medical, 9-1-1, or other emergency services
and/or addressing functions.

(60) Loca Monitoring Plan--The RPC schedule for
monitoring all interlocal contracts, 9-1-1 funded activities, equipment,

replacement. The charge may be inclusive of an out right purchase of
equipment or the primary cost for the implementation of leased equip-
ment through a major tel ephone provider.

(72) Paging Systems--A radio system capable of transmit-
ting tone, digital, and/or voice signals to small receiving devices de-

PSAPs, and subcontractors.

(61) Local Number Portability (LNP)--A process by which
atelephone number may be reassigned from one Local Exchange Car-

signed to be carried by an individual.

(73) Phase | E9-1-1 Service Area(s)--Those geographic
portions of a9-1-1 Governmental Entity Jurisdiction in which WSPis

rier to another.

(62) Maintenance--The preservation and upkeep of 9-1-1
equipment in order to insure that it continues to operate and perform at

licensed to provide Service.

(74) Power Backup--Power provided by a generator in the
event regular utility services are interrupted.

alevel comparable to that exhibited at itsinitial acquisition.
(63) Maintenance Plan--A plan that identifies a cost effec-

(75) Private Switch Emergency Service (PS9-1-1)--A ser-
viceoffering which enableseither ANI or ALI to beprovidedtoaPSAP

tive program for the maintenance of 9-1-1 equipment. For regional
planning commissions this plan is part of aregional plan as described
by Chapter 771 of the Texas Health and Safety Code.

(64) Master Street Addressing Guide (MSAG)--A database
maintained by thelocal government agenciesor regional planning com-
missionswhich listsall street segments and their associated addressin-

when a9-1-1 call originates from Direct Inward Dialing (DID) stations
served by a private switch, e.g., a PBX. PS9-1-1 is offered to govern-
mental entities such as RPCs, Districts, counties, and citiesthat provide
emergency response Services.

(76) Public Safety Answering Point (PSAP)--A 24-hour
communications facility established as an answering location for 9-1-1

formation for the purpose of validating and updating tel ephone number
records. An MSAG record consists of: street directiona (when appli-

calls originating within a given service area, as further defined in
applicable law Texas Health and Safety Code, Chapters 771 and 772.

cable); street name; house number low and high ranges; whether the
rangeis odd ranges (O) even (E) or contains both odd and even ranges
(B); the associated community name; state; Emergency Service Num-
ber (ESN); and telephone exchange. MSAG records will meet NENA
standards or a statewide standard as determined by the Commission.

(65) Mobile Directory Number (MDN)--A 10-digit dial-
able directory number used to call a Wireless Handset.

(66) Mobile Switching Center (MSC)--A switch that pro-

(A) Primary PSAP (P-PSAP)--A facility equipped and
staffed with theability to extend, receive, answer, transfer or relay tothe
appropriate public safety response agencies 9-1-1 calls. The P-PSAP
must be in service 24 hours per day, 7 days per week, 365 days per year
and meet the criteria of subsection (f) of this section.

(B) Secondary PSAP (S-PSAP)--A PSAP to which
9-1-1 calls are transferred or relayed from a P-PSAP, which may
operate less than 24 hours per day, but which has the ability to extend,

vides stored program control for wireless call processing.

(67) NENA--The National Emergency Number Associa-
tion, a not-for-profit corporation founded to further the national goal
of "One Nation, One Number."

(68) NENA 02-010--A standard set of formats and proto-
colsfor the Automatic Location I dentification (ALI) dataexchange be-
tween service providers and Enhanced 9-1-1 systems, developed by the
NENA Data Standards Subcommittee.

(69) NENA 03-002--A standard, or technical reference, de-
veloped by the NENA Network Technical Committee, to provide rec-
ommendations for the implementation of Enhanced Multi Frequency
(MF) Signaling, E9-1-1 Tandem to PSAP. The J-Std-034 FG-D pro-
tocol, referenced in paragraph (25) of this subsection, is the corollary
protocol of NENA 03-002.

(70) Non-Callpath Associated Signaling (NCAS)--This
method for wireless E9-1-1 call delivery delivers routing digits over
existing signaling protocol, including commonly applied CAMA
trunking into and out of selective routers or SS7 into selective routers.
The voice cal is set up using the existing interconnection method
that the wireline company uses from an end office to the router and

receive, answer, transfer or relay 9-1-1 calls and which meets the
criteria of subsection (f) of this section.

(C) Remote PSAP--Equipment located at an emergency
service responder’s facility that is capable of conveying cal informa
tion viaprinter, fax, or telephone and used as a means of call delivery.

(D) MobilePSAP--Anansweringlocation, usually tem-
porary, for receiving 9-1-1 calls originating within a given service area
which is capable of and intended to be easily moved or rel ocated.

(77) Redundant Equipment and Services-Duplication of
components running in parallel to increase reliability.

(78) Regional Planning Commission (RPC)--A commis-
sion established under Local Government Code, Chapter 391, aso
referred to as aregiona council of governments.

(79) Regiona Strategic Plan--A plan developed by each
RPC for the establishment and operation of 9-1-1 service throughout
theregion that the RPC serves. The service and contents must meet the
standards established by the Commission.

(80) Recorders-Devices that capture and retain sound, in-
cluding but not limited to the following:

from the router to the PSAP. The ANI delivered with the voice call is
an emergency service routing key (ESRK), not a MDN. Where SS7
signaling (or other facility with 20-digit signaling capability) is in
place, the MDN aswell as the ESRK may be delivered over the voice

(A) Voice Loggers--A device that records sound on a
permanent source for later review.

(B) Instant Recall Recorders--A devicethat recordsand
temporarily stores calls for immediate review.
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(81) Security Devices-Deviceswhose useis specificto the

Capable of operating independently, for a designated period of time,

protection of 9-1-1 systems from intentional damage.

(82) Selective Router--A switching office placedin front of
a set of PSAPs that allows the networking of 9-1-1 calls based on the

should public or emergency €electrical power sources fail.

(97) Useful Life--The period of time that a piece of capital
equipment can consistently and acceptably fulfill its' service or func-

ESRD assigned to the call.

(83) Selective Router Tandem (SR)--A switching office
placed in front of a set of PSAPs that allows the routing of 9-1-1 calls

tiona assignment.

(98) Vendor--A third party used by either the 9-1-1 Gov-
ernmental Entity or WSP to provide services.

to the proper PSAP.
(84) Service Control Point (SCP)--A centralized database

(99) Wireless 9-1-1 Cdll--A call made by a wireless end
user utilizing a WSP wireless network, initiated by dialing "9-1-1"

system used for, among other things, wireless Phase | E9-1-1 Service
applications. It specifies the routing of 9-1-1 calls from the Cell Site
to the PSAP. This hardware device contains special software and data
that includes dl relevant Cell Sitelocations and Cell Sector Identifiers.

(85) Service Provider--A company providing a telephone

(and, as necessary, pressing the "Send" or analogous transmitting but-
ton) on a Wireless Handset.

(100) Wireless E9-1-1 Phase | Service--The service by
which the wireless service provider (WSP) delivers to the designated
PSAP the wireless end user’'s call back number and cell site/sector

service or acommercial mobileradio service (CMRS) to aservice user.

information when a wireless end user has made a 9-1-1 cal, as

(86) Stand-Alone TDD--a separate TDD unit that is not
connected to the CPE.

(87) Standard Wireless E9-1-1 Service Agreement--The
standard Phase | and/or Phase Il Wireless E9-1-1 Service Agreement,
as applicable, provided by the Commission and available on the
Commission’s web site.

(88) Strategic Plan--Aspart of aregional plan, adocument
identifying 9-1-1 equipment and related activity, by strategic plan com-
ponent, required to support plan levels of 9-1-1 servicewithin adefined
area of the state. The strategic plan normally covers at least a three

contracted by the 9-1-1 administrative entity.

(101) Wireless E9-1-1 Phase |l Service--The service by
which the WSP déelivers to the designated PSAP the wireless end
user’s call back number, cell site/sector information, as well as X, Y
(longitude, latitude) coordinates to the accuracy standards set forth in
the FCC Order.

(102) Wireless Service Provider (WSP)--The wireless ser-
vice provider and dl its affiliates, collectively referred to as"WSP"

(103) WSP Subscribers--Wireless telephone customers
who subscribe to the Service of WSP and have a billing address within

year planning period, and specifically projects 9-1-1 implementation
costs and revenues associated with the above including equalization
surcharge requirements.

(89) Surge Protection Devices--Devices designed to pro-
tect sensitive electronic equipment by preventing excessive electrical
power from reaching and damaging such equipment.

(90) Tangible Assets-Only those items that are tangible
may be considered for capital costs. Tangible assetsinclude, but are not
limited to, any capital equipment such asthe ANI/ALI Controllers, an-
swering position units, integrated workstations, addressing computers,
GISworkstations, plotters, or any other technical piece of equipment.

(91) TDD--theacronym for Telecommunication Devicefor
the Deaf. Other interchangeable acronyms accepted are TTY (Tele-
typewriter) or TT (Text Telephone).

(92) TDD Detectors--monitor incoming trunks for TDD
tones. Upon detection, a response sequence begins. A built-in
recording provides a repeating voice announcement, "TDD Call," to
the telecommunicator. A message is sent to the TDD caller (such as
"9-1-1 Please Hold"). The telecommunicator then utilizes a TDD to
communicate.

(93) Unaddressed County--A county in Texas, which
has not completely assigned new addresses and provided al new or
changed addresses to tel ephone companies under a county addressing
process.

(94) Uniform Grant Management Standards (UGM S)--As

developed by the Governor’s Office of Budget, Planning and Policy
under the authority of Chapter 783 of the Texas Government Code.

(95) Uninitialized Cdll--Any wireless E9-1-1 cdl from a
wireless handset which, for any reason, has either not had service ini-
tiated or authenticated with alegitimate WSP.

(96) Uninterrupted Power Source (UPS)--Equipment that
is designed to provide a constant power source for electronic systems.

a9-1-1 Governmental Entity Jurisdiction.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402769

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 305-6933

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES

SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 4. MEDICAID HOSPITAL
SERVICES

1 TAC §355.8061

The Health and Human Services Commission (HHSC) proposes
to amend §355.8061, concerning the payment for hospital ser-
vices, in its Medicaid Reimbursement Rates chapter. The pro-
posed amendment provides for supplemental payments to state
government owned or operated hospitals for outpatient services.
The purpose of the supplemental payment is to recognize the
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unique role that state public hospitals play in the Texas health-
care delivery system for the Medicaid population. As a result,
the proposed amendment will implement changes to ensure that
Medicaid payments are commensurate with Medicare payments
and/or payment principles.

Tom Suehs, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for the first five years the proposed
amendment is in effect, there will be fiscal implications to state
and local government as a result of enforcing or administering
the proposed amendment. The fiscal implications to state health
and human services agencies will be negligible as a result of
enforcing or administering this amendment. State governments
will incur additional cost to administer this amendment, however,
additional revenues will offset any such costs which are esti-
mated to be minimal. Increased federal matching funds to state
government owned or operated hospitals are estimated to be
$1,405,858 in State Fiscal Year 2004; $1,717,365 in State Fis-
cal Year 2005; $1,717,365 in State Fiscal Year 2006; $1,717,365
in State Fiscal Year 2007; and $1,717,365 in State Fiscal Year
2008.

David Palmer, Director, Rate Analysis, has determined that for
each year of the first five years the proposed amendment is in
effect, the public benefit anticipated as a result of enforcing the
proposed amendment will be to better compensate these facili-
ties for the value of services provided to Medicaid and uninsured
or underinsured patients and ensure that Medicaid payments are
commensurate with Medicare payments and/or payment princi-
ples. There is no anticipated impact on small businesses and mi-
cro-businesses to comply with the amendment as proposed as
they will not be required to alter their business practices as a re-
sult of the amended section. There are no anticipated economic
costs to persons who are required to comply with the proposed
amendment. There is no anticipated impact on local employ-
ment.

HHSC has determined that this proposed rule is not "a major
environmental rule” as defined by §2001.0225 of the Texas Gov-
ernment Code. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment
or the public health and safety of a state or a sector of the state.
The proposed rule is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

HHSC has determined that the proposed rule does not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under 82007.043, Government Code.

Written comments on the proposal may be submitted to Scott
Reasonover, Rate Analysis Department, Texas Health and
Human Services Commission, 1100 West 49th Street, Austin,
Texas 78756, within 30 days of publication of this proposal in
the Texas Register. In addition, a public hearing concerning
the proposed amendment will be held May 24, 2004 at 10:00
a.m. in the public hearing room at the Texas Health and Human
Services Commission, 11209 Metric Boulevard, Building H,
Austin, Texas 78758. To comply with federal regulations, a
copy of the proposed amendment is being sent to each Texas
Department of Human Services (DHS) office where it will be
available for public review upon request.

The amendment is proposed under the Texas Government
Code, 8531.033, which provides the commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, 8531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed amendment affects the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531.

§355.8061. Payment for Hospital Services.

(& The Health and Human Services Commission (commis-
sion) or itsdesignated agent shall reimburse hospital s approved for par-
ticipation in the Texas Medical Assistance Program for covered Title
XIX hospita services provided to eligible Medicaid recipients. The
Texas Title XI1X State Plan for Medical Assistance provides for reim-
bursement of covered hospital servicesto be determined as specified in
paragraphs (1) - (4) of this subsection.

(1) - (4) (Nochange)

supplemental payments will be made each state fiscal year in accor-
dance with this subsection to state government-owned or operated hos-
pitals for outpatient services provided to Medicaid patients.

(A) Supplemental payments are available under this
subsection for outpatient hospital services provided by state govern-
ment-owned or operated hospitals on or after December 13, 2003. To
qualify for a supplemental payment, the hospital must be owned or
operated by the state of Texas.

(B) The aggregate supplemental payment amount will
be the annual difference between the aggregate upper payment limit
and the outpatient fee-for-service Medicaid payments made to the state
government-owned or operated hospitals under this attachment. The
aggregate upper payment limit will be calculated, based on Medicare
payment principles and in accordance with the federal upper limit reg-
ulations at 42 CFR 8447.321, using the most recent cost report data
available.

(C) The amount of the supplemental payment made to
each state government-owned or operated hospital will be determined
by:

(i) dividing each hospital’ sfee-for-service Medicaid
payments by the sum of the Medicaid fee-for-service payments of all
state government-owned of operated hospitals; and

(ii) multiplying the percentage calculated in clause
(i) of this subparagraph by the aggregate supplemental payment calcu-
lated in subparagraph (B) of this paragraph.

(D) Supplemental payments determined under this sub-

(E) Supplemental payments made under this subsection
when combined with other outpatient payments made under this attach-
ment shall not exceed the maximum amounts all owable under applica-
ble federal regulations at 42 CFR 8§447.325.

(b) - (d) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.
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TRD-200402745

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 424-6576

¢ ¢ ¢

1 TAC §355.8063

The Health and Human Services Commission (HHSC) proposes
to amend §355.8063, concerning the reimbursement methodol-
ogy for inpatient hospital services, in its Medicaid Reimburse-
ment Rates chapter. The proposed amendment adds language
to provide for supplemental inpatient payments to state govern-
ment owned or operated hospitals and the publicly owned hospi-
tal or hospital affiliated with a hospital district in Midland County.
The purpose of supplemental payment is to recognize the unique
role that these hospitals play in the Texas healthcare delivery
system for the Medicaid population. As a result, the proposed
amendment will implement changes to ensure that Medicaid pay-
ments are commensurate with Medicare payments and/or pay-
ment principles.

Tom Suehs, Chief Financial Officer, has determined that for the
first five years the proposed amendment is in effect, there will be
fiscal implications to state and local governments as a result of
enforcing or administering the proposed amendment. The fis-
cal implications to state health and human services agencies
will be negligible as a result of enforcing or administering this
amendment. State governments will incur additional cost to ad-
minister this section, however, additional revenues will offset any
such costs which are estimated to be minimal. Increased federal
matching funds to state government owned or operated hospi-
tals are estimated to be $10,807,814 in State Fiscal Year 2004;
$20,173,570 in State Fiscal Year 2005; $20,180,000 in State
Fiscal Year 2006; $20,180,000 in State Fiscal Year 2007; and
$20,180,000 State Fiscal Year 2008. Increased federal matching
funds to local government affiliated hospitals are estimated to be
$203,083 in State Fiscal Year 2004; $20,173,570 in State Fiscal
Year 2005; $20,180,000 in State Fiscal Year 2006; $20,180,000
in State Fiscal Year 2007; and $20,180,000 State Fiscal Year
2008.

David Palmer, Director Rate Analysis, has determined that for
each year of the first five years the proposed amendment is in
effect, the public benefit anticipated as a result of enforcing the
proposed amendment will be increased compensation to these
facilities for the value of services provided to Medicaid and unin-
sured or underinsured patients and ensure that Medicaid pay-
ments are commensurate with Medicare payments and/or pay-
ment principles. There is no anticipated impact on small busi-
nesses and micro-businesses to comply with the amendment as
proposed as they will not be required to alter their business prac-
tices as a result of the amended section. There are no antic-
ipated economic costs to persons who are required to comply
with the proposed amendment. There is no anticipated impact
on local employment.

HHSC has determined that this proposed rule is not "a major
environmental rule" as defined by §2001.0225 of the Texas Gov-
ernment Code. "Major environmental rule” is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect in a material way the economy, a sector

of the economy, productivity, competition, jobs, the environment
or the public health and safety of a state or a sector of the state.
The proposed rule is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

HHSC has determined that the proposed rule does not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under 82007.043, Government Code.

Written comments on the proposal may be submitted to Scott
Reasonover, Rate Analysis Department, Texas Health and
Human Services Commission, 1100 West 49th Street, Austin,
Texas 78756, within 30 days of publication of this proposal in
the Texas Register. In addition, a public hearing concerning
the proposed amendment will be held May 24, 2004 at 10:00
a.m. in the public hearing room at the Texas Health and Human
Services Commission, 11209 Metric Boulevard, Building H,
Austin, Texas 78758. To comply with federal regulations, a
copy of the proposed amendment is being sent to each Texas
Department of Human Services (DHS) office where it will be
available for public review upon request.

The amendment is proposed under the Texas Government
Code, 8531.033, which provides the commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
832.021, and the Texas Government Code, 8531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed amendment affects the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531.

§355.8063. Reimbursement Methodology for Inpatient Hospital Ser-
vices.
(@ - (s) (Nochange)

(t) Non-State Owned Urban Hospital Supplemental Inpatient
Payments. Notwithstanding other provisions of this chapter, supple-
mental paymentswill be made each state fiscal year in accordance with
this subsection to eligible hospitals that serve high volumes of Medic-
aid and uninsured patients.

(1) Supplemental payments are available under this sub-
section for inpatient hospital services provided by a publicly-owned
hospital or hospital affiliated with a hospital district in Bexar, Dallas,
Ector, El Paso, Harris, Lubbock, Nueces, Midland, Tarrant, and Travis
[counties on or after July 6, 2001]. Supplemental payments will be
made for inpatient services on or after July 6, 2001 for Bexar, Dallas,
Ector, El Paso, Harris, Lubbock, Nueces, Tarrant, and Travis counties.
Supplemental payments will be made for inpatient services on or after
February 7, 2004 for Midland county.

(2) - (5) (No change)
(u) (No change.)
(v) State Owned Hospital Supplementa Inpatient Payments.
Notwithstanding other provisions of this attachment, supplemental
payments will be made each state fiscal year in accordance with

this subsection to state government-owned or operated hospitals for
inpatient services provided to Medicaid patients.

(1) Supplemental payments are available under this sub-
section for inpatient hospital services provided by state government-
owned or operated hospitalson or after December 13, 2003. To qualify
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for a supplemental payment, the hospital must be owned or operated
by the state of Texas.

(2) The aggregate supplemental payment amount will be
the annual difference between the aggregate upper payment limit and
the inpatient fee-for-service Medicaid payments made to the state gov-
ernment-owned or operated hospital sunder thisattachment. Theaggre-
gate upper payment limit will be calculated, based on Medicare pay-
ment principles and in accordance with the federal upper limit regula
tions at 42 CFR 8447.272, using the most recent cost report data avail-
able.

(3) Theamount of the supplemental payment made to each
state government-owned or operated hospital will be determined by:

(A) dividing each hospital’s fee-for-service Medicaid
payments by the sum of the Medicaid fee-for-service payments of all
state government-owned of operated hospitals;

(B) multiplying the percentage calculated in subpara-
graph (A) of this paragraph by the aggregate supplemental payment
calculated in paragraph (2) of this subsection.

(4) Supplemental payments determined under this subsec-
tion will be calculated annually and paid quarterly.

(5) Supplemental payments made under this subsection
when combined with other inpatient payments made under this section
shall not exceed the maximum amounts allowable under applicable
federa regulations at 42 CFR §447.271.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402746

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 424-6576

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION

CHAPTER 300. ADMINISTRATION
10 TAC §300.5

The Texas Residential Construction Commission (the "commis-
sion") proposes a new rule at Title 10, Part 7, Chapter 300,
8300.5, regarding the establishment of statutorily mandated task
forces pursuant to provisions of the Property Code Chapters
430 and 436 and in accordance with Government Code Chapter
2110, regarding advisory committees.

Section 300.5, relating to Task Forces, provides for the commis-
sion’s appointment of members to three separate task forces for
purposes of obtaining advice in areas of mold reduction and re-
mediation, rain harvesting and water recycling, and residential
arbitrators and arbitration. The rule further provides for the com-
position, responsibilities, meeting requirements and reporting re-
quirements for each task force.

Stephen D. Thomas, Executive Director, has determined that for
each year of the first five-year period that the new rule is in effect
there will be no fiscal implications for local governments as a
result of enforcing or administering the new rule. There will be a
minimal fiscal implication to the state due to the reimbursement
of travel expenses for task force members.

Mr. Thomas has also determined that for each year of the first
five-year period the new rule is in effect the public will benefit
from the knowledge that the commission gains through the work
of each task force in their respective areas of expertise. Such
advice from the task forces will lead to actionable recommenda-
tions for the commission’s consideration with the aim toward the
reduction of mold exposure, water conservation, and cost-effec-
tive dispute resolution.

Mr. Thomas has also determined that there will be no impact on
large, small and micro-businesses as a result of the adoption of
this rule.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rule is in effect there should be no
effect on a local economy; and therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Interested persons may submit written comments (16 copies) on
the proposed rule to Susan K. Durso, General Counsel, Texas
Residential Construction Commission, P.O. Box 13144, Austin,
Texas 78711. The deadline for submission of comments is thirty
(30) days from the date of publication of the proposed rules in
the Texas Register. Comments should be organized in a manner
consistent with the organization of the proposed rule.

The new rule is proposed to establish statutorily mandated task
forces to advise the commission in areas of mold reduction and
remediation, rain harvesting and water recycling, and residential
arbitrators and arbitration. The rule further provides for the com-
position, responsibilities, meeting requirements and reporting re-
quirements for each task force. The new section is adopted un-
der Property Code 8408.001, which provides general authority
for the commission to adopt rules necessary for the implemen-
tation of Title 16; Property Code §430.003, which provides for
the establishment of a task force concerning mold reduction and
remediation; Property Code §430.004, which provides for the es-
tablishment of a task force to develop design recommendations
for rain harvesting and water recycling; Property Code 8436.004,
which provides for the establishment of a task force concerning
residential arbitrators and arbitration; and Gov't Code Chapter
2110, which relates to agency advisory committees.

The statutory provisions affected by the proposal are set forth in
the Title 16, Property Code 88408.001, 430.003, 430.004, and
436.004 and Gov't Code Chapter 2110.

No other statutes, articles, or codes are affected by the proposal.

§300.5. Task Forces.

(@) Thecommission shall appoint three separate task forcesto
be referred to as the Mold Reduction and Remediation Task Force, the
Rain Harvesting and Water Recycling Task Force, and the Residential
Arbitrators and Arbitration Task Force.

(b) Composition. The commission shall appoint a reasonable
number of task force membersto each task force, not to exceed twenty-
four members on each task force. The commission may appoint one or
more commissioners to participate as amember of any task force. The
membership of each task force must reflect a balanced representation
between the affected industry and consumers and include any express
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statutory membership representations as further described in this sec-

by an evaluation team appointed by the Executive Director. The evalu-

tion. Each task force shall select a presiding officer from among its

ation team will report to the commission in open meeting each August

members. Notwithstanding the above provisions of this subsection, the
Mold Reduction and Remediation Task Force must include representa-
tion by public health officers of this state, health and medical experts,
mold abatement experts and representatives of affected consumers and

(c) Duration. The Rain Harvesting and Water Recycling Task
shall be abolished on the fourth anniversary of the date of creation,
unless the commission affirmatively votes to continue the task force
in existence. The Mold Reduction and Remediation Task Force shall
be abolished on December 31, 2005. The Residential Arbitrators and
Arbitration Task Force shall be abolished on September 1, 2007, as
prescribed by the Act.

(d) Conditions of membership. The term of office for each
member shall be two years. A member whose term has expired shall
continueto serve until aqualified replacement is appointed by the com-
mission. In the event a member cannot complete his or her term, the
commission shall appoint a qualified replacement to serve the remain-
der of theterm. Task force members shall serve without compensation
but shall be entitled to reimbursement at rates established for state em-
ployeesfor travel and per diem incurred in the performance of their of-
ficial duties, provided such reimbursement is authorized by the Texas
Legidature in the General Appropriations Act.

() Responsihilities. Each task force shall undertake the fol-
lowing responsibilities as statutorily required:

(1) the Mold Reduction and Remediation Task Force shall
advise the commission regarding the adoption of standards that are de-
signed to reduce the general population’s exposure to mold and shall
consider the feasibility of adopting permissible limits for exposure to
mold in indoor environments,

(2) the Rain Harvesting and Water Recycling Task Force
shall advise the commission and assist in the development of design
recommendations for residential construction that encouragesrain har-
vesting and water recycling; and

(3) the Residential Arbitrators and Arbitration Task Force
shall study and advise the commission regarding residential arbitrators
and arbitration.

(f) Meetings. Task force meetings may be conducted by tele-
phone conference. Each task force shall be subject to meeting at the
call of the presiding member. A quorum shall consist of a majority of
the task force membership.

(g) Reports. After each task force meeting, the presiding mem-
ber shall prepare areport to the commission regarding its activities and
recommendations.

(1) The presiding member shall file with the commission,
areport containing:

(A) the minutes of the meeting;
(B) amemo summarizing the meeting; and

(C) alist of itsrecommendations, if any.

(2) Within 20 days after areport isfiled, any commissioner
may request that one or moreitems described in the report be placed on
an agenda to be discussed during an open meeting of the commission.
If no commissioner requests that the list be placed on an agenda for an
open meeting, the report is deemed approved by the commission.

(h) Evaluation of costs and effectiveness. The commission
shall evaluate each task force annually. Evaluation shall be conducted

of its findings regarding:
(1) each task force' s work;
(2) each task force's usefulness; and

(3) the costs related to each task force's existence, includ-
ing the cost of agency staff time spent in support of each task force's
activities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402744

Susan Durso

General Counsel

Texas Residential Construction Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0595

¢ ¢ ¢

CHAPTER 302. FEES
10 TAC §302.2

The Texas Residential Construction Commission (the "commis-
sion") proposes a new rule at Title 10, Part 7, Chapter 302,
§302.2, regarding fees for providing copies of public information
pursuant to provisions of the Texas Government Code Chapter
552.

Section 302.2, relating to Fees for Public Information, provides
that the commission will determine the fees for providing copies
of public information in accordance with the rules adopted by the
Texas Building and Procurement Commission.

Stephen D. Thomas, Executive Director, has determined that for
each year of the first five-year period that the new rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the new rule.

Mr. Thomas has also determined that for each year of the first
five-year period the new rule is in effect, the public will benefit
from the agency’s consistent application of the rules related to
fees for copies of public information adopted by the Texas Build-
ing and Procurement Commission.

Mr. Thomas has also determined that there will be no impact on
large, small and micro-businesses as a result of the adoption of
this rule.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rule is in effect there should be no
effect on a local economy; and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Interested persons may submit written comments (16 copies) on
the proposed rule to Susan K. Durso, General Counsel, Texas
Residential Construction Commission, P.O. Box 13144, Austin,
Texas 78711. The deadline for submission of comments is thirty
(30) days from the date of publication of the proposed rules in
the Texas Register. Comments should be organized in a manner
consistent with the organization of the proposed rule.
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The new rule is proposed to notify the public that the agency
will charge fees for copies of public information consistent
with the rules adopted by the Texas Building and Procurement
Commission on the subject. The new section is adopted under
Property Code 8§408.001, which provides general authority for
the commission to adopt rules necessary for the implementation
of Title 16, Property Code and Government Code §552.262,
which requires that governmental bodies use the rules adopted
by the Texas Building and Procurement Commission to deter-
mine charges for making copies of public information.

The statutory provisions affected by the proposal are set forth
in the Title 16, Property Code, §408.001 and Government Code
§552.262.

No other statutes, articles, or codes are affected by the proposal.
§302.2. Feesfor Public Information.

The commission’s fees for providing public information will be deter-
mined in accordance with the rules promulgated by the Texas Build-
ing and Procurement Commission under Title 1, Texas Administrative
Code, §8111.61 - 111.70 (Cost of Public Information).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402742

Susan Durso

General Counsel

Texas Residential Construction Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0595

¢ ¢ ¢

CHAPTER 303. REGISTRATION
SUBCHAPTER C. REGISTRATION OF
THIRD-PARTY INSPECTORS

10 TAC §8§303.200 - 303.210

The Texas Residential Construction Commission (the "com-
mission") proposes for comment new rules at Title 10,
Part 7, Chapter 303, Subchapter C, §8303.200, 303.201,
303.202, 303.203, 303.204, 303.205, 303.206, 303.207,
303.208, 303.209 and 303.210, regarding the registration
and qualification of third-party inspectors who take part in the
state-sponsored inspection and dispute resolution process
described in Title 16, Property Code.

The rules are proposed to comply with new legislation, House
Bill 730 (Act effective Sept. 1, 2003, 78th Leg., R.S., ch. 458,
§1.01). The new rules are proposed under new Chapter 427,
Property Code (Act effective Sept. 1, 2003, 78th Leg., R.S., ch.
458, §1.01), which provides, in part, that third-party inspectors
who take part in the state-sponsored inspection and dispute res-
olution process must be registered with the state and must meet
certain statutory qualifications to serve in that capacity.

Section 303.200 states the commission will register two types of
inspectors to serve as neutral third parties in the state-sponsored
inspection and dispute resolution process.

Section 303.201 provides that the commission will conduct back-
ground checks on individuals who apply under this subchapter
to serve as third-party inspectors.

Section 303.202 provides that individuals seeking to register as
third-party inspectors must submit a completed application on
a commission-prescribed form accompanied by the appropriate
fee and must meet the qualifications required under the Act for
the type of inspections they wish to perform and provide evidence
of their qualifications.

Section 303.203 states that the commission shall utilize informa-
tion gleaned from the application and the applicant’s background
check to determine if an applicant is fit to carry out the duties of
serving as an inspector under the Act. It further lists certain fac-
tors that the commission will review in determining the fitness of
applicants who have a criminal history to serve as third-party in-
spectors.

Section 303.204 provides that after an applicant has been ap-
proved to serve as a third-party inspector, the commission will
promptly notify the applicant and provide a certificate of registra-
tion, which shall be effective for one year from the date on the
certificate.

Section 303.205 addresses the procedure and requirements for
denying an application for registration.

Section 303.206 provides the process and requirements for ap-
pealing the denial of an application under 8303.205.

Section 303.207 addresses the statutorily-required commission-
developed training program for third-party inspectors and the
requirement that registered third-party inspectors complete the
commission-developed training prior to participation in the state-
sponsored inspection and dispute resolution process.

Section 303.208 provides that registered third-party inspectors
notify the commission in writing of material changes in the in-
formation provided as a part of the application within thirty (30)
days of the change. It further provides that a material change
includes, but is not limited to, a change of address or a change
in criminal history as a result of a previously unadjudicated or
undisclosed criminal charge other than traffic tickets or Class C
misdemeanors that are not of crimes involving moral turpitude.

Section 303.209 addresses the renewal of third-party inspector
registration.

Section 303.210 provides that the commission may revoke a reg-
istration approved under this subchapter if the commission de-
termines that the registrant is no longer qualified or fit to serve
or if the registrant fails to timely disclose to the commission a re-
lationship that could reasonably be considered to create a con-
flict of interest or impair the inspector’s neutrality in serving as a
third-party inspector under the Act.

Stephen D. Thomas, Executive Director, has determined that for
each year of the first five-year period the proposed rule is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the proposed rule.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rule is in effect the public will ben-
efit from the registration of inspectors who will participate in the
state-sponsored inspection and dispute resolution process as a
neutral third-party to assist homeowners and builders in resolv-
ing disputes related to alleged construction defects.
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Mr. Thomas has also determined that there will be no effect on
large, small and micro-businesses as a result of the adoption of
the proposed rule.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rule is in effect there should be
no effect on a local economy; therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Interested persons may submit written comments (16 copies)
on the proposed rule to Susan K. Durso, General Counsel,
Texas Residential Construction Commission, P.O. Box 13144,
Austin, Texas 78711. The deadline for submission of comments
is twenty-one (21) days from the date of publication of the
proposed rules in the Texas Register. Comments should be
organized in a manner consistent with the organization of the
proposed rule. Comments received after that date will not be
considered.

The commission is particularly interested in receiving comments
on the proposed text of §303.202(c)(3) and (d)(3) in so far as the
statute expresses an intent to preclude from registration those
inspectors who earn their living by providing expert witness ser-
vices to such a degree that more than ten (10) percent of their
gross income is derived from providing such services. The com-
mission is seeking input on the language that would best solicit
the appropriate information from all applicants regardless of the
method by which they are compensated, including those inspec-
tors who are salaried employees, those who are in partnerships
and those who are sole proprietors.

The new rule is proposed to implement new legislation enacted
during the 78th Legislative Session, Regular Session, House
Bill 730 (Act effective Sept. 1, 2003, 78th Leg., R.S., ch. 458,
§1.01), including Title 16, Property Code. Section 408.001 of the
Property Code provides general authority for the commission to
adopt rules necessary for the implementation of Title 16. Prop-
erty Code Chapter 427 provides for the registration and qual-
ification of persons who will participate in the state-sponsored
inspection and dispute resolution process as third-party inspec-
tors.

The statutory provisions affected by the proposed rule are those
set forth in the Title 16, Property Code and House Bill 730, 78th
Legislature, R.S.

No other statutes, articles, or codes are affected by the adoption.

§303.200. Inspector Registration.

(@) The commission shall accept applications for two types of
third-party inspectors to participate in the state-sponsored inspection
and dispute resolution process.

(b) The commission shall accept applicationsfor:

(1) individuals who qualify under this subchapter to serve
as inspectors on issues involving workmanship and materials; and

(2) individuals who qualify under this subchapter to serve
as inspectors on issues involving a structural matter.
8303.201. Criminal Background Check.

In addition to reviewing other qualifications for individuals seeking to
register asathird-party inspector under this subchapter, the commission
shall conduct a criminal background check on each applicant.

§303.202. Application.

(& Anindividual seeking to register with the commission as
athird-party inspector to participate in the state-sponsored inspection

and dispute resolution process must submit acompleted application on
a commission-prescribed form accompanied by the appropriate fee.

(b) Anindividua may submit an application to register with
the commission to serve as both aworkmanship and material sinspector
and a structural inspector. The individual seeking to serve as both a
workmanship and materials inspector and a structural inspector must
qualify to serve as both.

(9 Anindividual who seeksto register asathird-party inspec-
tor for issues related to workmanship and materials shall:

(1) provideevidencethat theindividual hasacquired amin-
imum of five (5) years of experience working in thefield of residential
construction;

(2) provideevidencethat theindividual holdsacurrent ICC
certification as aresidential combination inspector;

(3) attest that theindividual has not received more than ten
(10) percent of the individual’s gross income, as reported on the last
federal incometax returnfiled by that individual, from providing expert
witness services, including any retainer fee accepted for the purpose
of providing testimony, evidence, or consultation in connection with
apending or threatened legal action. Fees for expert witness services,
including providing testimony or evidencein alega action, received by
theindividual asaresult of having served in the capacity of aregistered
third-party inspector may be excluded when cal culating the percentage
of grossincome received from providing expert witness services under
this subsection; and

(4) provideother information requested by the commission
that the commission has determined is necessary to assess the appli-
cant’s qualifications and fitness to serve as a third-party inspector un-
der the Act.

(d) Anindividual who seeksto register asathird-party inspec-
tor for issues involving a structural matter shall:

(1) provide evidence that the individual is a state-licensed
professional engineer or a state-licensed architect;

(2) provideevidencethat theindividual hasacquired amin-
imum of ten (10) years of experience working in thefield of residential
construction;

(3) attest that theindividual has not received more than ten
(10) percent of the individual’s gross income, as reported on the last
federal income tax return filed by that individual, from providing ex-
pert witness services, including retainer fees accepted for the purpose
of providing testimony, evidence, or consultation in connection with a
pending or threatened legal action. Feesfor expert witnessservices, in-
cluding providing testimony or evidence in alegal action, received by
theindividual asaresult of having served in the capacity of aregistered
third-party inspector may be excluded when cal culating the percentage
of gross income received for providing expert witness services under

(4) provide other information requested by the commission
that the commission has determined is necessary to assess the appli-
cant’s qualifications and fitness to serve as a third-party inspector un-
der the Act.

§303.203. Determination of Qualifications and Fitness.

(@ Thecommission shall review each application to determine
if the applicant is qualified to serve as the type of inspector for which
the individual has submitted an application and shall utilize al the in-
formation received as a result of the application, including the results
of acrimina background check, to determine whether the applicant is
fit to carry out the duties of a third-party inspector under the Act.
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(b) Inreviewing an application to determine if an applicant is
fit to carry out the duties of serving as an inspector under this subchap-

(b) Individuals registered as third-party inspectors must com-
plete the commission-developed training prior to participation in the

ter, the commission shall consider, among other things, whether the
applicant has a criminal history and if so:

(1) the nature and seriousness of any crimes for which the
applicant has a prior conviction or convictions, including whether a
prior conviction is for a crime involving moral turpitude;

(2) the extent to which service as a registered inspector
might offer the applicant an opportunity to engage in further criminal
activity of asame or similar nature as that for which the applicant has

state-sponsored inspection and dispute resolution process.

§303.208. Material Change in Information.

(@ Eachindividua who isregistered as athird-party inspector
under this subchapter shall report to the commission inwriting any ma-
terial change in the information provided to the commission pursuant
to this subchapter within thirty (30) days of the change.

(b) A material change includes but is not limited to a change
of address or contact information or a criminal charge made or adju-

aprior conviction;

(3) the extent and nature of the applicant’s past criminal
activity;

(4) theage of the applicant when any criminal activity dis-

(5) the remoteness in time between the submission of the
application and the date of the applicant’s last criminal conviction;

(6) the applicant’s overall work history in relation to the
dates of any criminal convictions;

(7) evidence of the applicant’ s successful rehabilitation ef-
forts while incarcerated or after release, including but not limited to,
restitution to the victim, completion of probationary requirements and
completion of community service; and

(8) other evidence of the applicant’s fitness to serve as a
third-party inspector, as requested by the commission.

() Anapplicant must respond to a commission request for in-
formation on whether the applicant is qualified and fit to serve as a
third-party inspector in order to complete the application process.

§303.204. Notice of Approved Registration.

(& The commission shal notify individuals of its approval of
their applications after the commission has made its determination un-
der this subchapter no later than fifteen (15) days of receipt of a com-
pleted application accompanied by the appropriate fee.

(b) The commission shall provide registered inspectors with
evidence of registration, which shall remain effective for at least one

dicated against the registered inspector since the date of the last appli-
cation made to the commission other than a traffic ticket or a Class C
misdemeanor charge that is not for a crime involving moral turpitude.

§303.209. Renewal.

(& A registered third-party inspector may apply annually to
renew the inspector’s registration.

(b) A registered third-party inspector who seeks to renew a
previously granted registration shall file an application for renewal on
a commission-prescribed application accompanied by the appropriate
fee as adopted by the commission.

(c) Applications for renewal shall be reviewed to determine
whether the applicant continues to be qualified and fit to serve as a
third-party inspector under the Act.

§303.210. Revocation of Registration.

(a) After notice and opportunity to be heard, the commission
shall revoke the registration certificate of any person registered under
this subchapter who is determined to be unfit or unqualified to continue
serving as a third-party inspector under this subchapter.

(b) The commission may revoke a registration certificate ap-
proved under this subchapter if the commission determinesthat athird-
party inspector knowingly failed to timely disclose to the commission
afinancial or personal relationship with a party to a dispute to which
the inspector has been appointed under the state-sponsored inspection
and dispute resolution process if that relationship could reasonably be
considered by the another party to the dispute to create an incurable
conflict of interest for the inspector or otherwise substantially impair
the inspector’s ahility to serve as aneutra third-party in the dispute.

year from the effective date shown on the certificate of registration as
determined by the commission, unless otherwise revoked or suspended.

§303.205. Denial of Registration.

(8 The commission shall deny an application for registration
or for renewal of aregistration if the commission is not satisfied that
the applicant is qualified or fit to carry out the duties of serving as a
third-party inspector under the Act.

(b) If the commission denies an application for a registration
or arenewal, the commission shall provide written notice detailing its
reason(s) for denial to the applicant not |ater than the 15th day after the
date the commission receives the completed application and fee.

§303.206. Appeal of Denial.

(@) A person who receives a notice of denial under §303.205
may appeal the decision to the Executive Director by submitting awrit-
ten request for appeal not later than thirty (30) days after receipt of the

(b) The decision of the Executive Director is a final agency
decision not subject to further administrative appeal.
§303.207. Training.

(@ The commission shall develop an initial training program
for third-party inspectors who conduct inspections under the Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402740

Susan Durso

General Counsel

Texas Residential Construction Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0595

¢ ¢ ¢

CHAPTER 313. STATE-SPONSORED
INSPECTION AND DISPUTE RESOLUTION
PROCESS (SIRP)

10 TAC 88313.1 - 313.26

The Texas Residential Construction Commission (the "com-
mission") proposes for comment new rules at Title 10, Part
7, Chapter 313, Subchapter C, 88313.1-313.26 regarding
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the state-sponsored inspection and dispute resolution process
(SIRP) as provided for in Title 16, Property Code and in Property
Code Chapter 27, as amended by House Bill 730 (Act effective
Sept. 1, 2003, 78th Leg. R.S., ch. 458, §101).

The rules are proposed to comply with new legislation including
House Bill 730 (Act effective Sept. 1, 2003, 78th Leg., R.S.,
ch. 458, §1.01) and new Chapter 426, Property Code, which
provide in part for an informal inspection and dispute resolution
process to assist homeowners and builders in resolving post-
construction disputes for alleged construction defects discovered
after September 1, 2003.

Section 313.1 states the applicability of the state-sponsored in-
spection and dispute resolution process (SIRP) to post-construc-
tion disputes regarding alleged construction defects.

Section 313.2 describes the notice and opportunity to inspect re-
quired as a prerequisite to making a request to initiate the SIRP.

Section 313.3 describes the relevant time periods for a timely
request for the SIRP.

Section 313.4 describes the process for making a request to par-
ticipate in the SIRP.

Section 313.5 describes the information that must be included in
a request to initiate the SIRP.

Section 313.6 provides information on the required notice of the
initiation of the SIRP to other interested parties.

Section 313.7 provides information on a builder’s obligations and
potential liability as a result of receipt of notice of a request al-
leging a threat to health or safety.

Section 313.8 provides information regarding the required fees
for inspection.

Section 313.9 describes the commission’s initial review of the
request.

Section 313.10 describes the builder’s continuing right to inspect
the affected home.

Section 313.11 describes the appointment process for the third-
party inspector.

Section 313.12 describes the process by which a party to a dis-
pute can object to the appointment of a third-party inspector.

Section 313.13 describes the process for conducting a home in-
spection.

Section 313.14 describes the third-party inspector’s report.

Section 313.15 describes the requirements and procedures for
requesting an extension of time.

Section 313.16 describes the form of the third-party inspector’s
report.

Section 313.17 provides for the delivery of the third-party inspec-
tor’s report to the commission and to the parties to the dispute.

Section 313.18 provides for the reimbursement of inspection fees
and costs under certain circumstances.

Section 313.19 provides for the time to appeal the third-party
inspector’s report.

Section 313.20 describes the appeals process.
Section 313.21 provides for an offer of repair.

Section 313.22 provides a procedure for responding to the offer
of repair.

Section 313.23 provides for a supplemental offer of repair if the
original offer is rejected.

Section 313.24 provides that an offer not accepted is deemed
rejected after a period of twenty-five (25) days.

Section 313.25 describes the procedures for repair and inspec-
tion that follow acceptance of an offer of repair.

Section 313.26 provides for the establishment and payment of
fees to third-party inspectors who are subpoenaed to provide
expert withess services.

Stephen D. Thomas, Executive Director, has determined that for
each year of the first five-year period the proposed rules are in
effect there will be no fiscal implications for local governments
as a result of enforcing or administering the proposed rules. The
fees collected by the commission under these rules will provide
for the cost of providing the inspection and administrative costs
to the commission in implementing and administering the SIRP.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rules are in effect the public will
benefit from the implementation of the state-sponsored inspec-
tion and dispute resolution process in that it will assist home-
owners and builders in resolving disputes related to alleged con-
struction defects in a manner that is less costly and more efficient
than other legal dispute resolution procedures.

Mr. Thomas has also determined that there will be no effect on
large, small and micro-businesses as a result of the adoption of
the proposed rules.

Mr. Thomas has also determined that for each year of the first
five-year period the proposed rules are in effect there should be
no effect on a local economy; therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Interested persons may submit written comments (16 copies)
on the proposed rules to Susan K. Durso, General Counsel,
Texas Residential Construction Commission, P.O. Box 13144,
Austin, Texas 78711. The deadline for submission of comments
is twenty-one (21) days from the date of publication of the pro-
posed rules in the Texas Register. Comments received after that
date will not be considered. Comments should be organized in
a manner consistent with the organization of the proposed rules.

The new rules are proposed to implement new legislation
enacted during the 78th Legislative Session, Regular Session,
House Bill 730 (Act effective Sept. 1, 2003, 78th Leg., R.S., ch.
458, §1.01), including Title 16, Property Code, Chapter 426 and
Property Code Chapter 27 as amended. Section 408.001 of the
Property Code provides general authority for the commission
to adopt rules necessary for the implementation of Title 16,
Property Code. Property Code Chapter 426 provides for the
implementation of the SIRP and Property Code Chapter 27
includes statutory requirements that affect users of the SIRP.

The statutory provisions affected by the proposed rules are those
set forth in the Title 16, Property Code Chapter 426, Property
Code Chapter 27 and House Bill 730, 78th Legislature, R.S.

No other statutes, articles, or codes are affected by the adoption.

§313.1. Purpose.
(@) The state-sponsored inspection and dispute resolution
process (SIRP) described in this chapter applies to a dispute that:
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(1) isbetween a homeowner and a builder;

(2) arisesfrom atransaction governed by the Act;
(3) isaresult of alleged construction defect(s) that were

(c) If aperson contactsthe commissionto initiatethe SIRP, the
commission will provide the person with information on how to file a
request, including information on the applicable fees for conducting a
third-party inspection, and with information on whether the affected

discovered on or after September 1, 2003; and

(4) isthe basis for a claim other than a claim solely for
personal injury, survival, wrongful death or damage to goods.

(b) The commission will provide any person who contacts the
commission to initiate the SIRP with information on the requirements
and procedures for the SIRP covered by this chapter.

§313.2. Prerequisite to Sate-sponsored | nspection and Dispute Res-
olution Process (SRP).

(a) Prior tofiling a request to initiate the SIRP, a homeowner
must give abuilder aminimum of thirty (30) days written notice of any
aleged construction defect(s).

(b) After notice has been provided in accordance with subsec-
tion (&) of this section, the homeowner must provide the builder or its
designated consultants a reasonabl e opportunity to inspect the affected
home, if the builder requests such an opportunity.

(¢) If a homeowner contacts the commission to initiate the
SIRP prior to having provided the builder with the written notice and
the inspection opportunity required in this section, the homeowner
will be provided with information regarding the requirements and the
procedures for filing a request to initiate the SIRP and instructions on
how to initiate the SIRP if the dispute is not resolved as aresult of the

§313.3. Notice of Defect Alleging Threat to Health or Safety.

A builder who receives written notice of an alleged construction defect
that creates an imminent threat to the health or safety of the inhabitants
of theresidence shall take reasonabl e stepsto cure the defect as soon as
practicable. A builder who failsto respond in areasonabletimeto ano-
tice described in this section may be found liable in a civil proceeding
for the homeowner’s reasonable costs to cure the defect plus reason-
able attorney’ s fees and expenses associated with curing the defect in
addition to other damages that may be available to the homeowner.

8313.4. Timely Filing a Request to Initiate the SIRP.
A person must file a request to initiate the SIRP:

(1) on or before the second anniversary of the date of the
discovery of the alleged construction defects, but not later than the thir-
tieth day after the expiration date of any warranty period applicable to
the alleged construction defects(s); and

(2) onor before the tenth anniversary of

(A) the date of the initial transfer of title from the
builder to the initial owner of the affected home, or

(B) if the transaction the subject of the dispute did not
involve a title transfer, the date the construction commenced or the
date on which the agreement describing the transaction was signed,
whichever was earlier.

§313.5. Filing a Request to Initiate the SIRP.

(a) Either the homeowner or the builder may initiate the SIRP

home is registered and how to register the homeiif it is not.

§313.6. Information Required for the Request.

(@ Therequest shall be submitted on acommission-prescribed
form and must include:

(1) adescription of the transaction giving rise to the dis-

(A) the date on which the title transferred from the
builder to the initial homeowner, if the transaction giving rise to the
dispute was for new home construction on the builder’s lot; or

(B) the date on which the agreement describing the
transaction was signed or work commenced, whichever is earlier, if
the transaction giving rise to the dispute did not involve atitle transfer,
including new home construction on the homeowner’s lot, a material
improvement to an existing home or an improvement to the interior of
an existing home when the cost of the work exceeds $20,000.

(2) evidence that the homeowner provided the builder
with written notice of the alleged construction defect(s) pursuant to
§313.2(a) of this chapter, or that the builder received such notice from
the homeowner of the alleged construction defect(s) at least thirty (30)
days prior to filing the request;

(3) ageneral description of the builder’ s responseto notice
of the alleged construction defect(s) provided pursuant to §313.2(a) of
this chapter, and if any portion of the builder’ s response was provided
in writing, a copy of that response;

(4) areasonably detailed description of the alleged con-
struction defect(s);

pocket expenses and engineering or consulting fees incurred by the
homeowner in connection with the alleged construction defect(s);

(6) alist of the names and addresses of all professionals or
other persons, known to the requestor, who have inspected the alleged
construction defect(s) on behalf of therequestor and who have prepared
any written materials regarding their inspection, if any; and

(7) any documents or other tangible things that depict the

nature and extent of repairs necessary to remedy the construction de-
fect(s), including, expert reports, photographs, and videotapes, if these
documents and tangible things are either within the requestor’ s physi-
cal possession or if the requestor has the right to obtain the document
or tangible thing from athird party, such asan agent or arepresentative
of the requestor, and if those documents or other tangible things exist

at the time the request is made.

(8) Notwithstanding the provisions of subsections (a)(6)
and (a)(7) of this section, a requestor does not need to include with
the request:

(A) any documents or tangible things that were
prepared or developed in anticipation of litigation, for trial or for an
arbitration proceeding by the requestor’ s attorneys or by the attorneys

by filing a request with the commission.

(b) Atthetimethe request isfiled, if the affected homeis not
registered with the commission pursuant to Part 7, Chapter 303, Sub-

representatives or agents for the requestor;

(B) any documents or tangible things that reflect com-
munications between a requestor and the requestor’s attorneys or the

chapter B, of thisTitle, therequesting party must also register the home
with the commission on a commission-prescribed form, accompanied
by the appropriate fee.

attorneys' representatives or agents on behalf of the requestor and that
were made in anticipation of litigation, for trial or for an arbitration

proceeding; or
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(C) the name of any person who, before the request is
submitted to the commission, inspected the home on behalf of the re-
questor in connection with a construction defect alleged in the request,
s0 long as the requestor will not call upon this person as an expert or
use any of the materials prepared by this person during either the SIRP
or any action between the builder and the homeowner that arises out of
an alleged construction defect that is the subject of the request.

(b) With regard to information provided under subsection
(a)(6) and (a)(7), the party making the request who fails to submit
the name of any person who inspected the home in connection with

(5) that the request is timely under §313.4 of this chapter;

and

(6) that the request involves a dispute between a home-
owner and abuilder regarding alleged construction defect(s) giving rise
to aclam that is not:

(A) solely for personal injury, survival, wrongful death;

or

(B) solely for damageto goods not including damage to
the home; or

the alleged construction defect(s) that are the subject of the SIRP
request on behalf of the requestor prior to the request being made may
be prohibited from later designating that person who performed the
inspection as an expert or from using any materials prepared by such
person performing the inspection in the SIRP or any action arising out
of any alleged construction defect(s) that is the subject of the request.

§313.7. Notice of the Reguest.

(@) The party who initiates the SIRP by filing a request shall
send notice of the request, by certified mail, return receipt requested,
to al other interested parties to the dispute and shall include a copy of
the request and all information submitted with the request.

(b) Notice mailed to other interested parties under this section
must be mailed to counsel for any interested party represented by coun-
s, if the requestor knows that the party is represented by counsel.

§313.8.

(@ Thecommissionwill establish feesthat are commensurate
with the scope of the requested inspection and the type of construction
defect(s) alleged and shall publish the fees established on its website
and otherwise make it available to the public, including providing the
information in writing to those who contact the commission to initiate
the SIRP.

(b) The request to initiate the SIRP shall be accompanied by
the appropriate inspection fees established by the commission.

Inspection fees.

(c) A homeowner whoisableto show financial need may sub-
mit a request to reduce or waive the inspection fees.

(1) To submit arequest to reduce or waive the inspection
fees, the homeowner must file with the request to initiate an SIRP a
sworn affidavit of inability to pay costs on a commission-prescribed
form.

(2) The Executive Director will review any fee reduction
or waiver request and affidavit submitted under this section and shall
approve it or deny it.

(3) TheExecutive Director’ sdecision on such arequestisa
final agency decision and isnot subject to further administrative appeal.

§313.9.

(8 Upon receipt of arequest to initiate the SIRP, the commis-
sion shall review the request to determine if it contains information
aleging or otherwise demonstrating:

Initial Reguest Review.

(1) that the dispute arises from a transaction governed by
the Act;

(2) that the request is complete and includes the required
attachments and the payment of the appropriate fees;

(3) that the affected home is registered with the commis-

sion;
(4) that the alleged construction defect(s) were discovered

(C) foranallegedviolation of §27.01, Business& Com-
merce Code, regarding Fraud in Real Estate and Stock Transactions; or

(D) based solely on a builder’s wrongful abandonment
of an improvement project before completion; or

(E) for an aleged violation of Property Code, Chapter
162, regarding Construction Payments, Loan Receipts, and Misappli-
cation of Trust Funds.

(b) If the commission determines that the request received is
not complete or that the claim is not eligible for the SIRP, the commis-
sion shall so advise the homeowner and builder in writing, specifying
in detail the reason(s) why the request is not complete or isnot eligible
for the SIRP.

(c) A requestor who has submitted an incomplete request will
be provided an opportunity to supplement the request to cure its defi-
ciencies.

(d) If the commission determinesthat the claim is not eligible
for the SIRP, the commission will return the materials submitted to the
reguestor and will refund any inspection fees paid.

§313.10. Builder’s Continuing Right to Inspect.

(@ In addition to the right to inspect under §313.2(b) of this
chapter, at any time after a request to initiate the SIRP has been filed
with the commission and prior to the conclusion of the SIRP, and upon
written request from the builder, a builder shall be given a reasonable
opportunity to inspect the affected home, or to have the homeinspected,
to determine the nature and cause of the alleged construction defect(s)
and the nature and extent of repairs necessary to remedy the alleged
construction defect(s).

(b) Thebuilder may take reasonabl e steps during an inspection
to document the alleged construction defect(s) and the condition of the
home.

(c) If the homeowner delays the inspection for more than five
(5) days after receipt of the builder’s request to inspect under this sub-
section, any period for subsequent action to be taken by the builder or
aregistered third-party inspector as prescribed by this chapter shall be
extended one day for each day the inspection is delayed by the home-
owner beyond the fifth day.

§313.11. Appointment of Third-Party Inspector.

(& No later than fifteen (15) days after areview under §313.9
of this chapter and a determination that the request is complete and
contains information that the disputeis digible for the SIRP, the com-
mission shall appoint a third-party inspector to conduct an inspection
and shall notify the homeowner and builder of the appointment in writ-

ing.

(1) Written notification under this subsection will be pro-
vided by the most expedient and effective means availabl e to both par-
ties to provide timely notice, including facsimile or eectronic trans-

on or after September 1, 2003;

mission.
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(2) Thecommission, inits sole discretion, shall determine
the most expedient and effective means available to both parties for

(e) The third-party inspector shall not engage or employ the
services of any testing company or any consultant.

transmission of the written notice of the appointment.
(b) The commission shall appoint athird-party inspector from

(f) The builder shall submit to the third-party inspector any
documentation or tangible things created or generated as a result of

the list of registered third-party inspectors maintained by the commis-
sion. The inspector appointed shall be the next available inspector on
thelist who performsinspectionsin affected home’ s geographic region

having received anotice of alleged defects under §313.2 of this chapter
in order that the third-party inspector may consider that information
when making findings and recommendations.

and who has been qualified by the commission to perform the type of
inspection required for the construction defect(s) aleged.

§313.12. Objection to the Third-Party Inspector Appointed.

(8 Each party shall have one opportunity to object to the third-
party inspector appointed, with or without cause. The objection shall

§313.14. The Third-Party Inspector’s Report.

(@) If the aleged construction defect(s) described in the re-
guest involve workmanship and material sbut do not includeastructural
metter, the third-party inspector shall submit areport with recommen-
dations to the commission as soon as practicable after the inspection

be submitted to the commission in writing and can be transmitted to

but not later than the 12th day after the date the third-party inspec-

the commission by mail, facsimile or electronic transmission within
two (2) business days of receipt of notice of the appointment.

(b) Failuretotimely notify the commission that aparty objects
to thethird-party inspector appointed will serveaswaiver of that party’s
right to object unless the party is able to show that it has acquired ma-

tor receives the SIRP request and materials submitted by the requestor
from the commission, except as otherwise provided by this chapter.

(b) If the alleged construction defect(s) described in the re-
quest involve a structural matter, the third-party inspector shall inspect
the home as soon as practicable after receipt of the request from the

terial information regarding a conflict of interest between the inspector
appointed and the other party to the dispute that formsthe basisfor the
objection that could not reasonably have been discovered prior to the

commission but not later than the 12th day after the date the third-party
inspector receives the request and material s submitted by the requestor
from the commission. The third-party inspector shall submit a report

expiration of the objection period.

(c) Following receipt of a party’s objection, the commission
shall appoint the next avail able third-party inspector fromthelist of reg-
istered third-party inspectors, who performs inspectionsin the home's
geographic region and who has been qualified by the commission to
perform the type of inspection required for the construction defect(s)
alleged, and the commission shall notify the interested parties of the
new appointment in accordance with §313.11 of this chapter.

§313.13. Home Inspection.

(8 If the commission does not receive atimely written objec-
tion to the third-party inspector appointed pursuant to this chapter, the
commission shall contact the third-party inspector with information re-
garding the dispute, including the names of the interested parties and
their counsd, if any. Unless the third-party inspector advises the com-
mission of aconflict of interest with either of the partiesto the dispute,
the commission shall forward to the appointed third-party inspector a
copy of the SIRP request and all documentation submitted with the re-
quest.

(b) As soon as practicable but no later than two (2) business

with recommendations to the commission as soon as practicable after
the inspection given the inspector’ s findings and recommendations but
not later than the 45th day after the date the third-party inspector re-
ceives the request and materials submitted by the requestor from the
commission, except as otherwise provided by this chapter.

(c) Thethird-party inspector’ sreport shall set forth theinspec-
tor’s findings based on applicable warranty and building and perfor-
mance standards; and shall include theinspector’ srecommendation for
repairs, if any. Third-party inspectors shall consider a range of repair
or remediation options to address the alleged construction defect(s).

(d) A third-party inspector’s report shall not include a recom-
mendation for payment of monetary damages, a price for the repairs
recommended, or a determination of the value of any loss allegedly
suffered by the homeowner.

§313.15. Extension of Time.

(@ A third-party inspector who conducts a structural inspec-
tion may request from the Executive Director an extension of time for
a period of no longer than five (5) days for any deadline imposed on
the third-party inspector under §313.14 of this chapter.

days after receipt of the SIRP request, the appointed third-party inspec-
tor shall contact the homeowner to arrange amutually convenient time
to inspect the affected home. The third-party inspector shall notify the
builder and the homeowner of the date and time of the inspection. The
homeowner and builder, including any of their consultants or represen-
tatives, may be present at the inspection.

() The third-party inspector shall gather al information and
other data that the third-party inspector, in his sole professional judg-
ment, deems relevant to the inspection and shall gather it by any rea
sonable means including taking photographs and measurements and
interviewing the homeowner, the builder, and any consultants present.
An interview under this subsection may take place outside the pres-
ence of others not aligned with the party subject to the interview, if the
third-party inspector in his sole discretion deems it preferable for the
orderly conduct of the inspection.

(d) The third-party inspector may suspend the inspection if a
party interferes with the inspection in such amanner as to prohibit the
third-party inspector from performing his duties in an impartial and
professional manner.

(b) A party to adisputeinvolving aclaim related to an alleged
structural defect may request an extension of time from the Executive
Director for any deadline imposed on the third-party inspector under
§313.14 of this chapter.

(c) TheExecutive Director shall grant an extension of timere-
quested under subsection () of this section upon a showing of that the
cause for the delay was not reasonably foreseeable by the third-party
inspector when the appointment was made.

(d) TheExecutive Director shall grant an extension under sub-
section (b) of this section as follows:

(1) for aperiod of no longer than five (5) days without re-
gard to causeif the extension is agreed to in writing by the other party
to the dispute; or

(2) upon ashowing of good causeif the request ismade for
an extension of greater than five (5) days, or

(3) upon a showing of good cause by the requesting party
if not agreed to in writing by the other party to the dispute.
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(e) The Executive Director’s decision on whether to grant or

§313.21. Offer to Repair.

deny an extension of time requested under this sectionisafina agency
decision not subject to further administrative appeal.

§313.16. Form of Third-party Inspector’s Report.

Thethird-party inspector’ sreport shall be submitted to the commission
on acommission-prescribed form, which shall include sufficient space
for the third-party inspector to adequately explain his findings and rec-
ommendations.

§313.17. Delivery of the Third-party Inspector’s Report.
Thethird-party inspector shall submit hisreport to the commission and
the commission shall promptly transmit the report to the homeowner
and the builder.

8§313.18. Reimbursement of Fees and Costs.

If the third-party inspector’s findings support all or a portion of the
alegations of the requesting party, the commission may order the other
party to reimburse all or part of the fees or costs of inspection paid by
the requestor.

§313.19. Timeto Appeal of the Third-party Inspector’s Report.

(& A homeowner or builder may appedl thethird-party inspec-
tor’ sreport and recommendation on or beforethe 15th day after receipt
of the report by the appealing party.

(b) A party to the dispute may request an extension of time to
file anotice of appeal of the third-party inspector’s report.

(1) Upon ashowing of good cause for an extension of time
to file anotice of appeal, the Executive Director may extend the dead-
line by no more than five (5) days.

(2) The Executive Director’s determination of good cause
to grant or deny an extension under this subsection is a final agency
decision and is not subject to further administrative appeal.

§313.20. Appeal Process.

(& If ahomeowner or builder appeals the findings or recom-
mendations in a third-party inspector’s report, the Executive Director
shall refer the appeal to a three-person panel made up of state inspec-
tors. If the request involves a structural matter, one of the state inspec-
tors on the panel shall be alicensed professional engineer.

(b) Theappellate panel shall conduct areview of thethird party
ingpector’ s report and the written documents and tangible things con-
sidered by the third-party inspector in making the findings and recom-
mendations, including but not limited to materials submitted with the
reguest, any information or data gathered by the third-party inspector
and documentation or tangible things provided to the third-party in-
spector by one of the parties during the SIRP and prior to the issuance
of the report.

(c) Theappellate panel shall make written findings of fact and
shall recommend approval, rejection or modifications to the findings
and recommendations of the third-party inspector or shall recommend
that the matter be remanded to the third-party inspector for further ac-
tion as directed by the appellate panel.

(d) Theappellatepanel shall report itsfindingsand recommen-
dations to the Executive Director not later than the 25th day after the
notice of appeal is filed with the commission.

(e) The Executive Director shall review the report and shall

(8 Not later than the 15th day after the third-party inspector’s
report has been transmitted to the parties by the commission, or if the
third-party inspector’ s report has been appealed, not later than the 15th
date following the date that the appellate panel’ s ruling has been trans-
mitted to the parties, a builder may make a written offer of settlement
to the homeowner to repair the alleged construction defect(s).

(b) The offer must be sent by certified mail, return receipt re-
quested, to the homeowner at the homeowner’s last known address or
the homeowner’ s attorney, if the homeowner isrepresented by counsel.

(c) The offer may include either an agreement by the builder
to repair or to have repaired by an independent contractor, partialy or
totally at the builder’ s expense, or at areduced rate to the homeowner,
any construction defect(s) included in the SIRP request.

(d) Theoffer shall includein reasonable detail therepairsto be
made and shall provide that the repairs will be made within forty-five
(45) days after the date the builder receives written notice of the home-
owner’s acceptance of the offer, except as delayed by the homeowner
or by the occurrence of events beyond the builder’s control.

§313.22. Response to Offer to Repair.

If the homeowner considers the builder’s offer to repair under §313.21
of this chapter to be unreasonable, the homeowner shall notify the
builder in writing on or before the 25th day after the date the home-
owner receives the offer why the homeowner considers the offer to be
unreasonable. The homeowner shall describe in reasonable detail the

homeowner’ s reasons for concluding that the offer is unreasonable.

§313.23. Supplemental Written Offer to Repair.

Not later than the tenth day after the date the builder receives a written
response from the homeowner under §313.22 of this chapter, the builder
may make a supplemental written offer of settlement. The builder shall
send any such supplemental written offer by certified mail, return re-
ceipt requested, to the homeowner, or if the homeowner is represented
by counsel, to the homeowner’s attorney.

§313.24. Offer Rejected.
An offer of repair made under this chapter that is not accepted by the
25th day after the date of receipt, is deemed rejected.

§313.25. Procedures Following Acceptance of Offer of Repair.

(8 If a homeowner accepts a builder’'s offer to repair under
this chapter, the builder, upon completion of the repairs, shall engage,
at the builder’s expense, the third-party inspector who provided the
report and recommendation under §313.14 to inspect the repairs and to
determine whether the home, as repaired, complies with the applicable
statutory warranty and building and performance standards adopted by

(b) Following the third-party inspector’s post-repair inspec-
tion, the builder shall have a reasonable period, not to exceed fifteen
(15) days, to address any minor cosmetic deficiencies necessary tofully
complete the repairs.

§313.26. Third-Party Inspectors as Wtnesses.

(@ If a commission-appointed third-party inspector who has
conducted an inspection pursuant to this chapter is subpoenaed by a
party to the dispute that was the subject of the inspection to provide
testimony by deposition, in court or in any dternative form of dispute
resolution proceeding, or to provide other expert witness services, the

transmit the appellate panel’s rulings to the parties to the appeal not
later than the 30th day after the date the notice of appeal is filed with

party who issues the subpoena must pay to the third-party inspector a
reasonabl e fee and related expenses for the services requested.

the commission.

(f) A ruling by an appellate panel under this section is a final
agency decision not subject to further administrative appeal.

(b) Thecommission shall establish reasonablefeesfor witness
services performed by aregistered third-party inspector who is subpoe-
naed to provide services as described in subsection () of this section.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402743

Susan Durso

General Counsel

Texas Residential Construction Commission
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0595

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GASDIVISION

16 TAC 8§3.80

The Commission proposes to amend 83.80, relating to Com-
mission Forms, Applications, and Filing Requirements, to add
to Table 1, entitled Railroad Commission Oil and Gas Division
Forms, the Security Administrator Designation (SAD) Form, the
Form CF-1 (Commercial Facility Bond Form), and the revised
version of the United States Environmental Protection Agency
Form 8700-12 (RCRA Subtitle C Site Identification Form), as well
as to correct the title of Form CF-2 (Commercial Facility Irrevo-
cable Letter of Credit).

Recently amended 83.80, which became effective on April 12,
2004, includes revised language relating to electronic filing in
anticipation of changes and/or new electronic filing opportuni-
ties that are developing in association with the expansion of the
Electronic Compliance and Approval Process (ECAP) and the
Commission’s Oil and Gas Migration (OGM) Project. The OGM
Project is a major initiative to move the Commission’s outdated
computer mainframe technologies to an open systems environ-
ment. In addition to improving the Oil and Gas Division’s inter-
nal business processes and providing the public with access to
accurate up-to-date information, the OGM Project is providing
the Commission with opportunities to reassess its data report-
ing requirements and enhance electronic filing capabilities. The
initial step for ECAP, an electronic commerce system that elimi-
nates paper by capturing, storing, and transmitting oil or gas well
permitting information electronically, converted the filing, review,
and approval of a drilling permit application (Form W-1) to a com-
pletely electronic process. Now that the initial step is completed
and the infrastructure is in place to support the filing, processing,
and storage of drilling permits, ECAP has been incorporated into
the Commission’s OGM Project, which eventually will include all
compliance permits and performance reports.

To provide for electronic filing in association with ECAP, sev-
eral years ago the Commission developed a required authoriza-
tion procedure through the filing and approval of a hard copy
Master Electronic Filing Agreement (MEFA) and a Security Ad-
ministrator Designation (SAD) Form. Before an operator could
file electronically, both the Commission and operator represen-
tatives were required to sign the MEFA, which established the
terms of agreement for electronic filing. Signing the SAD Form

was also a condition of participation in ECAP. Upon Commis-
sion approval of the MEFA, the security administrator is notified
of his or her assigned User ID. The security administrator could
then distribute security by assigning additional User IDs to em-
ployees within the company and designating the forms they are
authorized to file electronically through ECAP.

In the amendments to §3.80 that became effective on April 12,
2004, the Commission replaced language concerning require-
ments for electronic filing under ECAP and language relating to
requirements for electronic filing under the Electronic Data Inter-
change (EDI) program with broader language to accommodate
changes in the requirements for electronic filing associated with
the Commission’s new automated systems.

The new language included in 83.80, amended effective April
12, 2004, makes the MEFA unnecessary for electronic filing of
oil and gas forms. (The MEFA is still a requirement for other elec-
tronic filings at the Commission.) Furthermore, the Commission
proposes to revise the current SAD Form to conform the lan-
guage to new 83.80 and to include the revised form in Table 1
of §3.80(a), entitled Railroad Commission Oil and Gas Division
Forms, which lists all Oil and Gas Division forms and the date
that each was adopted or last revised. The Commission also
proposes to revise the instructions for obtaining permission to
file electronically with the Commission. The changes to the SAD
Form reflect the Commission’s decision to expand its use to any
electronic filing with the Commission, not just ECAP filing, and
to allow third-party filers.

An operator wishing to file electronically with the Commission’s
Oil and Gas Division must complete and submit to the Commis-
sion a SAD Form. An operator may designate multiple secu-
rity administrators. After receiving an operator’s SAD Form, the
Commission will issue to each designated security administrator
a User ID that will allow the security administrator to access and
update the Commission’s electronic filing security system. The
security administrator will then be responsible for assigning ad-
ditional User IDs to individuals within the company and for main-
taining that security. The distributed security design ensures that
the control will rest within the operator's organization through
each operator’s designated security administrator(s). No MEFA
will be required.

There will be no immediate changes for any operator that al-
ready has met the ECAP filing requirements. The SAD Form
the operator previously filed will remain in effect after the revised
SAD Form is adopted; however, there are 12 petroleum consul-
tants/independent contractors or other non-operators who pre-
viously filed a SAD Form with the Commission who would be
required to complete and submit a revised SAD Form once it is
adopted if they wish to continue electronic filing on behalf of op-
erators. In addition, operators who are currently filing with the Oll
and Gas Division electronically and who have never submitted a
SAD Form would be required to do so; however, all electronic fil-
ers would be required to have their software re- certified for any
future new technical requirements that result from movement of
programs from the Commission’s mainframe to its new open sys-
tems environment. The Commission will provide advance notice
of any future changes in electronic filing requirements.

The Commission also proposes to add to Table 1 Form CF-1,
Commercial Facility Bond, and to correct the title of Form CF-2
to "Commercial Facility Irrevocable Letter of Credit."

PROPOSED RULES May 7, 2004 29 TexReg 4375



Finally, the Commission proposes to add to Table 1 the revised
version of the Form EPA 8700-12 (RCRA Subtitle C Site Iden-
tification Form), which the Environmental Protection Agency re-
vised effective January 2004, and which is required by §3.98 of
this title, relating to Standards for Management of Hazardous Oil
and Gas Waste.

Leslie Savage, Oil and Gas Division planner, has determined
that for each year of the first five years the amendments as pro-
posed would be in effect, there will be no fiscal implications for
local governments and no net fiscal implications for the state.
The portion of the proposed amendments concerning the SAD
Form and the procedures for electronic filing authorization are
related to changes that the Commission already has planned in
association with the OGM Project. Further, the Commission has
endeavored to draft proposed language in the SAD Form and the
electronic filing procedures with sufficient breadth to accommo-
date any of the possible options related to electronic filing that
might be considered for adoption through the OGM Project.

Ms. Savage also has determined that for each year of the first
five years that the amendments would be in effect, the primary
public benefit would be more efficient government.

Ms. Savage has estimated that the cost of compliance with
the proposed amendments to §3.80 for individuals, small busi-
nesses, or micro-businesses will be negligible. Currently, the
Commission does not require electronic filing of any Oil and Gas
Division documents or data; electronic filing of Oil and Gas Divi-
sion information at the Commission is discretionary.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses or micro-businesses, a state agency must
prepare a statement of the effect of the rule on small businesses
and micro-businesses. This statement must include an analysis
of the cost of compliance with the rule for small businesses and
micro-businesses and a comparison of that cost with the cost of
compliance for the largest businesses affected by the rule, using
cost for each employee, cost for each hour of labor, or cost for
each $100 of sales.

Because entities required to file an organization report and affili-
ates of such entities performing operations within the jurisdiction
of the Commission are not required to make filings with the Com-
mission reporting number of employees, labor costs, amount
of sales, or gross receipts, the Commission cannot determine
whether a particular entity required to comply with §3.80 may be
a small business or a micro-business. However, the Commis-
sion has determined that it is likely that some operators would
meet the definitions of these terms in Texas Government Code,
§2006.001. The Commission assumes further that, during a
given year, at least one entity desiring to make an electronic filing
with the Commission in accordance with §3.80 would be an indi-
vidual, small business, or micro-business. However, the revised
SAD Form and associated revised procedures, as well as the
inclusion in the rule of Form CF-1 and new EPA Form 8700-12,
impose no mandatory additional costs. In fact, deletion of the re-
quirement to file the MEFA should result in a decrease in the cost
of filing electronically with the Commission. In addition, after an
entity has completed the necessary requirements to enable the

entity to file documents and data with the Commission electron-
ically, the entity should save money previously spent on postage
and handling.

For the purpose of making the comparison required by Texas
Government Code, §2006.002(c), the Commission assumes
that, during a given year, at least one entity desiring to file
electronically with the Commission in accordance with §3.80
would be an individual, small business, or micro-business and
that the that the cost of writing, typing, copying, and mailing the
revised SAD Form to enable the business to make electronic
filings with the Commission would be $50. Therefore, the cost of
complying with 83.80, as amended, would be $50 per employee
if the entity has one employee, $2.50 per employee if the entity
has 20 employees, and $0.50 per employee if the entity has 99
employees. Comparable cost per employee of electronic filing
for the largest businesses affected by the proposed amendment
would be $0.10 for an employer of 500 persons and $0.05 for
an employer of 1,000 persons.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission
specifically requests comments and information on the pro-
posed form changes that are part of this rulemaking. The
Commission will accept comments for 30 days after publication
in the Texas Register, and encourages all interested persons to
submit comments no later than the deadline. The Commission
cannot guarantee that comments submitted after the deadline
will be considered. For further information, call Ms. Savage
(512) 463-7308. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the amendments to §3.80 pursuant
to Texas Natural Resources Code, §881.051 and 81.052, which
give the Commission jurisdiction over all persons owning or en-
gaged in drilling or operating oil or gas wells and persons own-
ing or operating pipelines in Texas and the authority to adopt all
necessary rules for governing and regulating persons and their
operations under Commission jurisdiction; and §91.142, which
requires the Commission to obtain specified information from a
person, firm, partnership, joint stock association, corporation, or
other domestic or foreign organization operating wholly or par-
tially in this state and acting as principal or agent for another for
the purpose of performing operations which are within the juris-
diction of the Commission.

Statutory authority: Texas Natural Resources Code, §881.051,
81.052, and 91.142.

Cross-reference to statute: Texas Natural Resources Code,
8881.051, 81.052, and 91.142.

Issued in Austin, Texas on April 23, 2004.

§3.80. Commission Oil and Gas Forms, Applications, and Filing Re-
quirements.

(& Forms. Formsrequired to befiled at the Commission shall
be those prescribed by the Commission aslisted in Table 1 of this sub-
section. A complete set of al Commission forms listed on Table 1
required to be filed at the Commission shall be kept by the Commis-
sion secretary and posted on the Commission’ sweb site. Notice of any
new or amended forms shall be issued by the Commission. For any
required or discretionary filing, an organization may either filethe pre-
scribed form on paper or use any electronic filing processin accordance

29 TexReg 4376 May 7, 2004 Texas Register



with subsections (€) or (f) of this section, as applicable. The Commis-
sion may at its discretion accept an earlier version of aprescribed form,
providedthat it containsall required information and meetstherequire-
ments of subsection (€)(3) of this section.

Figure: 16 TAC §3.80(a)

(b) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402730

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 7. GASSERVICESDIVISION
SUBCHAPTER B. SPECIAL PROCEDURAL
RULES

16 TAC §7.45

The Railroad Commission of Texas proposes to amend §7.45,
relating to Quality of Service, to add wording in paragraph
(5)(C)(i) to authorize a designee of the Attorney General in the
Crime Victims Services Division of the Office of the Attorney
General (CVSD) to certify that a person is a victim of family
violence. Currently, §7.45(5)(C)(i) requires a gas utility to waive
any requirement that an applicant for gas utility service pay a
deposit if the applicant has been determined to be a victim of
family violence, as defined in the Texas Family Code, §71.004,
by a family violence center, by treating medical personnel, or by
law enforcement agency personnel. This determination must
be evidenced by the applicant's submission of a certification
letter developed by the Texas Council on Family Violence. The
waiver for gas utility deposits helps victims of family violence
to obtain gas utility service in new and safer surroundings
with relative ease. The proposed amendment would add one
more entity--the Attorney General's designee in the CVSD--as
authorized to certify that a person is a victim of family violence,
thus allowing a person being assisted by the CVSD to obtain the
certification letter without having to return to a family violence
center, treating medical personnel, or law enforcement agency
personnel for the required signature.

The Commission amended §7.45(5)(C)(i), effective November
10, 2003, based on comments by the Texas Council on Fam-
ily Violence in other rulemaking proceedings. As amended, the
rule requires a gas utility to waive any deposit requirement for
residential service for an applicant who has been determined to
be a victim of family violence as defined in Texas Family Code,
§71.004, by a family violence center, by treating medical per-
sonnel, or by law enforcement agency personnel. This deter-
mination must be evidenced by the applicant’s submission of a
certification letter developed by the Texas Council on Family Vi-
olence and made available on its web site. This provision is sim-
ilar to the rules and process for a waiver for electric utility and
telephone utility deposits that are currently adopted by the Pub-
lic Utility Commission (PUC) and currently in effect in 16 Tex.

Admin. Code 825.478(a)(3)(D), relating to Credit Requirements
and Deposits, for electric service providers, and 16 Tex. Ad-
min. Code 8§26.24(a)(1)(B)(iv), also titled Credit Requirements
and Deposits, for telecommunications service providers. The
Commission’s rule is similar to the two PUC rules except that
the Commission’s rule authorizes certification by law enforce-
ment agency personnel in addition to certification by a family vi-
olence center or by treating medical personnel. This new pro-
posed amendment extends certification authority to the CVSD.

Jackie Standard, Director of Licensing and Permits, Gas Ser-
vices Division, has determined that for each year of the first five
years the amendment will be in effect, there will be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the amendment. Any tariff filings by gas utilities
required as a result of the proposed amendment would be han-
dled by current Commission staff as part of the Commission’s
routine work. In addition, the work of the CVSD could be some-
what more streamlined by being able to provide a victim of family
violence with the certification letter needed to obtain the gas util-
ity deposit waiver.

Ms. Standard has determined that for each year of the first five
years the amendment will be in effect, the public benefit will in-
clude the assurance that the services provided by gas utilities
and the obligations imposed upon them in providing that service
are just and reasonable. In addition, the public benefit will in-
clude slightly more streamlined assistance for victims of family
violence, enabling those persons to effect separation from vio-
lent circumstances with a little less difficulty. When an incident
occurs, the victim contacts the police or seeks a protective order.
The police usually refer or take the victim to a hospital, and are
required to advise the victim of the Crime Victims Compensation
Fund. If there is a law enforcement victim liaison available, or if
the medical facility has Sexual Assault Nurse Examiner (SANE)
or Sexual Assault Response Team (SART) personnel, the victim
will be assisted in completing the application for compensation,
including certification letters for utility deposit waivers. However,
if the victim is so traumatized that he or she is not able to make
a rational decision concerning whether to leave the home, the
victim would need to return to the law enforcement agency or
medical facility to get the certification letter signed. Also, unless
an advocate has already furnished a victim of family violence
with the certification letter, a CVSD caseworker sends the letter
to the victim and offers the waiver as an option because CVSD
cannot demand that a victim seek a waiver. The victim then must
take the letter to the shelter, medical personnel, or law enforce-
ment to obtain an authorized signature, which the victim may or
may not be able to get quickly, and perhaps not at all. Once
signed, however, the victim would be able to submit the letter to
the gas utility. By amending the rule to authorize a designee in
the CVSD to sign the certification letter, victims of family violence
could avoid that possible delay in obtaining a signed letter.

Ms. Standard has estimated that there may be a cost of com-
pliance with the proposal for the individual, small business, or
micro-business natural gas service provider. Such providers will
not be required to expend funds to comply with the rule, but may
experience some reduction in fees received, because some per-
sons may not be required to pay a deposit. Forgoing the rela-
tively small deposit amounts (averaging about $50) should not
adversely affect a gas utility. Further, because the Commission
exercises exclusive original jurisdiction over the rates and ser-
vices of gas utilities outside municipal areas, the number of util-
ity customers to whom this rule would apply is a very small per-
centage of all gas utility customers in Texas; the number of those
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customers who might qualify for a deposit waiver in this instance
is likely to be a small number. The Commission cannot find that
there would be an increase in the number of persons qualify-
ing for a gas utility deposit waiver just because CVSD would be
authorized to sign certification letters. CVSD currently assists
victims of family violence in obtaining the certification letters; the
proposed amendment potentially does away with some of the
delay in the process.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic ef-
fect on small businesses or micro-businesses, a state agency
must prepare a statement of the effect of the rule on small busi-
nesses and micro-businesses, which must include an analysis
of the cost of compliance with the rule for small businesses and
micro-businesses and a comparison of that cost with the cost of
compliance for the largest businesses affected by the rule, using
cost for each employee, cost for each hour of labor, or cost for
each $100 of sales.

The proposed amendment does not alter the current deposit
waiver requirement, which makes no distinction based on a util-
ity’s status as an individual, small business, or micro-business.
Adding CVSD as an entity authorized to certify that a person is
a victim of family violence is not likely to increase the number of
waivers that an individual, small business, or micro-business util-
ity must grant. Gas utilities within the jurisdiction of the Commis-
sion are required to file an Annual Report with the Commission
that reports certain operational and financial information; such
data include certain costs and revenues.

The Commission has determined that there are approximately
eight (8) small businesses and eighteen (18) micro-businesses
out of a total of thirty-three (33) natural gas distribution utilities.
The smallest small business has been identified as having an-
nual revenues of approximately $236,000. The smallest micro-
business has been identified as having annual revenues of ap-
proximately $115. The combined eight (8) small businesses and
eighteen (18) micro-businesses, twenty-six (26) utilities, gener-
ate approximately $130 million dollars per year. For the pur-
pose of making the comparison required by Texas Government
Code, §2006.002(c), the Commission assumes that at least one
gas utility that is an individual, small business, or a micro-busi-
ness will be required to grant a waiver of its deposit requirement.
The Commission further assumes that the cost of complying with
87.45, as amended, would be the loss of one deposit that oth-
erwise would be collected. For the smallest small business with
annual revenue of $236,000, the standard deposit as stated in its
tariff is approximately $75, making the cost of compliance $3.17
per $100 of sales. For the smallest micro-business with $115
of annual revenue, the standard residential low-density deposit
as stated in its tariff is based on a formula but does not exceed
$100. Forgoing collection of this deposit is a cost of compliance
of $86.96 per $100 of sales.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas Reg-
ister and the comments should refer to Gas Utilities Docket No.

9449. The Commission encourages all interested persons to
submit comments no later than the deadline. The Commission
cannot guarantee that comments submitted after the deadline
will be considered. For further information, call Ms. Standard
at (512) 463-7118. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the amendment under Texas Utilities
Code, §102.001, which gives the Railroad Commission exclusive
original jurisdiction over the rates and services of a gas utility dis-
tributing natural gas or synthetic natural gas in areas outside a
municipality; Texas Utilities Code, §102.151, which requires gas
utilities to file schedules showing all rates for a gas utility service,
product, or commodity offered by the gas utility and each rule or
regulation that relates to or affects a rate of the gas utility or a gas
utility service, product, or commodity furnished by the gas utility;
Texas Utilities Code, §104.001, which vests in the Railroad Com-
mission all the authority and power of this state to ensure com-
pliance with the obligations of gas utilities in Texas Utilities Code,
Title 3, Subtitle A, and which authorizes the regulatory authority
to adopt rules for determining the classification of customers and
services; Texas Utilities Code, §104.005, which prohibits a gas
utility from directly or indirectly charging, demanding, collecting,
or receiving from a person a greater or lesser compensation for
a service provided or to be provided by the utility than the com-
pensation prescribed by the applicable schedule of rates filed
under Texas Utilities Code, §102.151; and Texas Utilities Code,
§104.251, which requires gas utilities to furnish service, instru-
mentalities, and facilities that are safe, adequate, efficient, and
reasonable.

Statutory authority: Texas Utilities Code, §8102.001, 102.151,
104.001, 104.005, and 104.251.

Cross-reference to statute: Texas Utilities Code, Chapters 102
and 104.

Issued in Austin, Texas on April 23, 2004.
8§7.45. Quality of Service.

For gas utility service to residential and small commercial customers,
the following minimum service standards shall be applicable in unin-
corporated areas. In addition, each gas distribution utility is ordered
to amend its service rules to include said minimum service standards
within the utility service rules applicable to residential and small com-
mercial customerswithin incorporated areas, but only to the extent that
said minimum service standards do not conflict with standards law-
fully established within a particular municipality for a gas distribution
utility. Said gas distribution utility shall file service rules incorporat-
ing said minimum service standards with the Railroad Commission and
with the municipalities in the manner prescribed by law.

(1) - (@ (Nochange)
(5) Applicant deposit.
(A) - (B) (Nochange.)

(C) Amount of deposit and interest for residential ser-
vice, and exemption from deposit.

(i) Each gas utility shal waive any deposit require-
ment for residential service for an applicant who has been determined
to be a victim of family violence as defined in Texas Family Code,
§71.004, by afamily violence center, by treating medical personnel,
[or] by law enforcement agency personnel, or by a designee of the At-
torney General in the Crime Victim Services Division of the Office of
the Attorney General. This determination shall be evidenced by the
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applicant’s submission of a certification |etter devel oped by the Texas
Council on Family Violence and made available on its web site.

(ii) - (iv) (No change.)
(D) - (H) (No change)
(6) - (8) (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402729

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ 1 4 ¢
16 TAC 887.70- 7.74, 7.80 - 7.87

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Railroad Commission of Texas proposes the repeal of
§87.70-7.74, and 7.80-7.87, relating to General and Definitions;
Odorization Equipment, Odorization of Natural Gas, and Odor-
ant Concentration Tests; Written Procedure for Handling Natural
Gas Leak Complaints; Master Metered Systems; School Piping
Testing; Definitions; Safety Regulations Adopted; Jurisdiction;
Retroactivity; Required Records and Reporting; Intrastate
Pipeline Facility Construction; Corrosion Control Requirements;
and Enforcement. Collectively, these are the pipeline safety
rules in Texas Administrative Code, Title 16, Chapter 7. The
Commission proposes the repeals in order to move the pipeline
safety rules into Texas Administrative Code, Title 16, Chapter
8, as proposed in a separate, concurrent rulemaking, to join six
other pipeline safety rules already in Chapter 8.

One current rule, 87.85, regarding Intrastate Pipeline Facility
Construction, will not be retained in Chapter 8 because it dupli-
cates the requirements contained in another rule. Section 7.85
requires pipelines to be constructed of steel; this requirement is
already part of the Commission’s rules under 49 Code of Fed-
eral Regulations Part 195, which the Commission has adopted
by reference.

Mary McDaniel, Director, Safety Division, has determined that,
for each year of the first five years that the repeals are in effect,
there will be no fiscal implications for state or local governments
because the virtually identical rule requirements will continue to
exist in a different chapter.

Ms. McDaniel has also determined that, for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of enforcing the repeals (and the concurrent new rules
in Chapter 8) will be a clearer understanding of the pipeline safety
requirements because they will be separated from requirements
in Chapter 7 that apply to the economic regulation of gas utilities.

There is no anticipated economic cost to individuals, small busi-
nesses, or micro-businesses required to comply with the pro-
posed repeals.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register and should refer to Gas Utilities Docket No. 9255. For
more information, call Mary McDaniel at (512) 463-7166. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.

The repeals are proposed under Texas Utilities Code, Chapter
121, Subchapter E, which authorizes the Commission to adopt
safety standards for the transportation of natural gas and for nat-
ural gas pipeline facilities; to require record maintenance and
reports; and to inspect records and facilities to determine com-
pliance with adopted safety standards; and Texas Natural Re-
sources Code, Chapter 117, which requires the Commission to
adopt rules that include safety standards for and practices appli-
cable to the intrastate transportation of hazardous liquids or car-
bon dioxide by pipeline and intrastate hazardous liquids pipeline
facilities.

The Texas Utilities Code, Chapter 121, Subchapter E, and the
Texas Natural Resources Code, Chapter 117, are affected by
the proposed repeals.

Issued in Austin, Texas on April 23, 2004.

87.70. General and Definitions.
§7.71. Odorization Equipment, Odorization of Natural Gas, and
Odorant Concentration Tests.

§7.72. Written Procedure for Handling Natural Gas Leak Com-
plaints.

87.73. Master Metered Systems.

§7.74. <chool Piping Testing.

§7.80. Definitions.

§7.81. Safety Regulations Adopted.

§7.82. Jurisdiction.

§7.83. Retroactivity.

§7.84. Required Records and Reporting.

§7.85. Intrastate Pipeline Facility Construction.
§7.86. Corrosion Control Requirements.

§7.87. Enforcement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402735

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 8. PIPELINE SAFETY
REGULATIONS

The Railroad Commission of Texas proposes new rules and
amendments to current rules in Title 16, Chapter 8, Subchapters
A through D, specifically, new §88.1 and 8.5, relating to General
Applicability and Standards, and Definitions, in Subchapter A,
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General Requirements and Definitions; new 88.51, relating
to Organization Report, amendments to §8.101, relating to
Pipeline Integrity Assessment and Management Plans for Nat-
ural Gas and Hazardous Liquids Pipelines, and new 888.105,
8.110, 8.115, 8.125, and 8.130, relating to Records, Operations
and Maintenance Procedures, Construction Commencement
Report, Waiver Procedure, and Enforcement, in Subchapter
B, Requirements for All Pipelines; amendments to §8.201,
relating to Pipeline Safety Program Fees, new §88.203,8.205,
8.210, 8.215, 8.220, 8.225, and 8.230, relating to Supplemental
Regulations, Written Procedure for Handling Natural Gas Leak
Complaints, Reports, Odorization of Gas, Master Metered Sys-
tems, Plastic Pipe Requirements, and School Piping Testing,
amendments to §8.235, Natural Gas Pipelines Public Education
and Liaison, and new 88.245, relating to Penalty Guidelines
for Pipeline Safety Violations, in Subchapter C, Requirements
for Natural Gas Pipelines Only; and new §88.301 and 8.305,
relating to Required Records and Reporting, and Corrosion
Control Requirements, in Subchapter D, Requirements for
Hazardous Liquids and Carbon Dioxide Pipelines Only.

The Commission proposes the new sections to move the pipeline
safety rules from Title 16, Chapter 7 of the Texas Administrative
Code into new Chapter 8; the repeal of the rules currently found
in Chapter 7 is proposed in a separate, concurrent rulemaking.
The proposed new rules will join §8.101, relating to Pipeline In-
tegrity Assessment and Management Plans for Natural Gas and
Hazardous Liquids Pipelines, in Subchapter B, Requirements
For All Pipelines; 88.201, relating to Pipeline Safety Program
Fees, 88.235, relating to Natural Gas Pipelines Public Education
and Liaison, and §8.240, relating to Discontinuance of Service,
in Subchapter C, Requirements for Natural Gas Pipelines Only;
and 88.310, relating to Hazardous Liquids and Carbon Dioxide
Pipelines Public Education and Liaison, and §8.315, relating to
Hazardous Liquids and Carbon Dioxide Pipelines or Pipeline Fa-
cilities Located Within 1,000 Feet of a Public School Building or
Facility, in Subchapter D, Requirements for Hazardous Liquids
and Carbon Dioxide Pipelines Only.

The Commission proposes two new rules in Chapter 8 that do
not have a current counterpart in Chapter 7: 88.125, Waiver
Procedure, which implements a process that has been used
by the Commission and operators on an informal basis for at
least 10 years, and 8§8.245, Penalty Guidelines for Pipeline
Safety Violations, which is required by the provisions of Texas
Natural Resources Code, §81.0531(d), and Texas Utilities Code,
§121.206(d), enacted by Senate Bill 310 (Acts 2001, 77th Leg.,
ch. 1233, 88 5 and 71, respectively, eff. Sept. 1, 2001).

Proposed new Subchapter A, General Requirements and Defi-
nitions.

Proposed new Subchapter A, General Requirements and Defini-
tions, will include proposed new 88.1, relating to General Appli-
cability and Standards, and proposed new §8.5, relating to Def-
initions.

Proposed new 88.1, General Applicability and Standards,
is derived from current 8§87.70, 7.81, and 7.82. Proposed
new 8§8.1(a), concerning applicability, is derived from current
887.70(c), 7.82, and the first sentence in current §7.70(d); it
states the scope of the chapter, which applies to all gas pipeline
facilities and facilities used in the intrastate transportation of
natural gas, including master metered systems, as provided
in 49 United States Code (U.S.C.) 860101, et seq., and Texas
Utilities Code, Chapter 121, the intrastate pipeline transportation
of hazardous liquids or carbon dioxide and all intrastate pipeline

facilities as provided in 49 U.S.C. §60101, et seq., and Texas
Natural Resources Code, Chapter 117; and all pipeline facilities
originating in Texas waters (three marine leagues and all bay
areas). These pipeline facilities include those production and
flow lines originating at the well. This subsection specifically
provides that the rules in Chapter 8 do not apply to those facil-
ities and transportation services subject to federal jurisdiction
under: 15 U.S.C. 8717, et seq., or 49 U.S.C. 860101, et seq.

Proposed new 88.1(b), concerning minimum safety standards,
derives from current §87.70(a) and 7.81, and adopts by refer-
ence the federal pipeline safety standards found in 49 U.S.C.
860101, et seq.; 49 Code of Federal Regulations (CFR) Part 191,
Transportation of Natural and Other Gas by Pipeline; Annual Re-
ports, Incident Reports, and Safety-Related Condition Reports;
49 CFR Part 192, Transportation of Natural and Other Gas by
Pipeline: Minimum Federal Safety Standards; 49 CFR Part 193,
Liquefied Natural Gas Facilities: Federal Safety Standards; 49
U.S.C. §60101, et seq.; 49 CFR Part 195, Transportation of Haz-
ardous Liquids by Pipeline; and 49 CFR Part 199, Drug and Al-
cohol Testing.

Currently, 887.70(a) and 7.81 adopt the federal pipeline safety
standards as of March 21, 2002. Proposed new 88.1(b) will show
this date as April 9, 2004. The federal safety rule amendments
that will be captured are summarized in the following 12 para-
graphs.

USDOT'’s Amendment No. 195-76, published at 67 Federal Reg-
ister (FR) 2136, extended the regulations on managing the in-
tegrity of hazardous liquid and carbon dioxide pipelines that af-
fect high consequence areas to operators with less than 500
miles of regulated pipelines. In 49 CFR §195.452(d)(2), the date
after which prior assessments may qualify for use was incorrectly
published as December 18, 2006. The corrected date is Febru-
ary 15, 1997. The effective date for the correction was February
15, 2002.

USDOT’s Amendment 192-77, published at 67 FR 50824,
defined areas of high consequence where the potential con-
sequences of a gas pipeline accident may be significant or
may do considerable harm to people and their property. The
definition includes current class 3 and 4 locations; facilities
with persons who are mobility-impaired, confined, or hard to
evacuate; and places where people gather for recreational and
other purposes. For facilities with mobility-impaired, confined, or
hard-to-evacuate persons, and places where people gather, the
corridor of protection from the pipeline is 300 feet, 660 feet, or
1,000 feet depending on the pipeline’s diameter and operating
pressure. The effective date was September 5, 2002.

USDOT’s Research and Special Programs Administration
(RSPA) published a final rule at 68 FR 11748 modifying or
adding the definition of "administrator" in several sections of the
Code of Federal Regulations for clarification and consistency
between RSPA regulations. The changes were in 49 CFR Parts
107, 190, 191, 192, 193, 195, 198, and 199 -- specifically,
§8107.1, 190.3, 191.3, 192.3, 193.2007, 195.2, 198.3, and
199.3. The effective date was March 12, 2003.

USDOT published an interim final rule at 68 FR 31624 to amend
a provision of its drug and alcohol testing procedures to change
the instructions to medical review officers with respect to report-
ing specimens as dilute or substituted. The change was based
on USDOT's experience since the adoption of the current rule
and new scientific information on the subject. The effective date
was May 28, 2003.
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Amendment No. 40-12, published at 67 FR 43946, revised
the Management Information System forms currently used
within five USDOT agencies and the United States Coast
Guard for submission of annual drug and alcohol program data.
The five DOT agencies are the Federal Motor Carrier Safety
Administration, the Federal Aviation Administration, the Federal
Transit Administration, the Federal Railroad Administration, and
the Research and Special Programs Administration. The single
form replaced 21 different data collection forms. The effective
date is July 25, 2003. Also, at 68 FR 75455, USDOT published
a final rule requiring the use of this single form as adopted
in 49 CFR Part 40. Following the July 25, 2003, adoption,
USDOT had requested comments and suggestions for changes
to the MIS form and process. The final rule responded to
those comments and made modifications to the previous DOT
agency MIS forms. Use of the new MIS form will be required for
employer MIS submissions in 2004, which will document 2003
data. The effective date was December 31, 2003.

Amendments Nos. 191-15, 192-92, and 195-72, published at 68
FR 46109, addressed the safety regulation responsibility for pro-
ducer-operated natural gas and hazardous liquid pipelines that
cross into State waters without first connecting to a transporting
operator’s facility on the Outer Continental Shelf. The rule spec-
ified the procedures by which producer operators can petition for
approval to operate under safety regulations governing pipeline
design, construction, operation, and maintenance issued by ei-
ther RSPA or the Department of the Interior, Minerals Manage-
ment Service. The effective date was September 4, 2003.

Amendment 195-78, published at 68 FR 53526, changed sev-
eral safety standards for hazardous liquid and carbon dioxide
pipelines. The changes, which concern welder qualifications,
backfilling, records, training, and signs, were based on recom-
mendations by the National Association of Pipeline Safety Rep-
resentatives and were made to improve the clarity and effective-
ness of the standards. The effective date was October 14, 2003.

Amendment 192-93, published at 68 FR 53895, changed some
of RSPA’s Office of Pipeline Safety’s safety standards for gas
pipelines. The changes were based on recommendations from
the National Association of Pipeline Safety Representatives and
a review of the recommendations by the State Industry Regula-
tory Review Committee. The changes improved the clarity and
effectiveness of the standards. The effective date was October
15, 2003.

Amendment 192-95, published at 68 FR 69778, required opera-
tors to develop integrity management programs for gas transmis-
sion pipelines located where a leak or rupture could do the most
harm, such as in high consequence areas. The rule required
gas transmission pipeline operators to perform ongoing assess-
ments of pipeline integrity, to improve data collection, integration,
and analysis, to repair and remediate the pipeline as necessary,
and to implement preventive and mitigative actions. RSPA’s Of-
fice of Pipeline Safety also modified the definition of high conse-
guence areas in response to a petition for reconsideration from
industry associations. The final rule addressed statutory man-
dates, safety recommendations, and conclusions from accident
analyses, all of which indicate that coordinated risk control mea-
sures are needed to improve pipeline safety. The effective date
was originally published as January 14, 2004, and included the
incorporation by reference of certain publications; however, at
69 FR 2307, RSPA published a correction to change the effec-
tive date to February 14, 2004, to meet the 60-day requirement
for Congressional review of major rules.

Amendment 40-13, published at 69 FR 3021, adds drug and al-
cohol abuse counselors certified by the National Board for Cer-
tified Counselors, Inc. and Affiliates, specifically NBCC’'s Master
Addictions Counselor, to those eligible to be substance abuse
professionals under 49 CFR Part 40, subpart O. The effective
date was January 22, 2004.

Amendment 195-80, published at 69 FR 537, requires operators
of pipeline systems subject to RSPA’s hazardous liquid pipeline
safety regulations to prepare and file annual reports containing
information about those systems. The data will provide the basis
for more efficient and meaningful analyses of the safety status
of hazardous liquid pipelines. RSPA’s Office of Pipeline Safety
will use the information to compile a national pipeline inventory,
identify and determine the scope of safety problems, and target
inspections. The effective date was February 5, 2004.

Amendment 193-18, published at 69 FR 11330, clarifies that
the operation, maintenance, and fire protection requirements
of RSPA’s Office of Pipeline Safety’s regulations for liquefied
natural gas (LNG) facilities apply to LNG facilities in existence
or under construction as of March 31, 2000. An earlier final rule
made the applicability of these requirements unclear. Additional
changes to the regulations remove incorrect cross- references,
clarify fire drill requirements, and require reviews of plans and
procedures. The final rule also changes the regulations so that
cross-references to the National Fire Protection Association
standard NFPA 59A refer to the 2001 edition of the standard
rather than the 1996 edition. The effective date was April 9,
2004; however, LNG plants existing on March 31, 2000, need
not comply with provisions of 49 CFR §193.2801 on emergency
shutdown systems, water delivery systems, detection systems,
and personnel qualification and training until September 12,
2005. The final rule also incorporates by reference certain other
publications.

Proposed new 8§8.1(c), derived from the second sentence of
current §7.70(d) and 87.70(e), relates to special situations and
specifically states the Commission’s authority to impose more
stringent safety requirements. This subsection also allows
pipeline operators to seek waivers under the procedure set out
in proposed new §8.125.

Proposed new 8§8.1(d), concerning concurrent filing, requires a
person filing any document or information with the Department
of Transportation to file a copy of that document or information
with the Safety Division.

Proposed new 88.1(e), concerning penalties, states the statutory
source of authority for the Commission to impose penalties for
submitting false or misleading information.

Proposed new 88.1(f), concerning retroactivity, states that noth-
ing in this chapter shall be applied retroactively to any existing
intrastate pipeline facilities concerning design, fabrication, instal-
lation, or established operating pressure, except as required by
the Office of Pipeline Safety, Department of Transportation. All
intrastate pipeline facilities shall be subject to the other safety re-
quirements of this chapter.

Proposed new 88.5, Definitions, derives from current 887.70(b),
7.71(a), and 7.80; in addition, definitions from current §7.74,
relating to school piping testing, and current §8.101, relating
to pipeline integrity assessment, are included. In addition, the
Commission also proposes to adopt by reference the definitions
given in 49 CFR Parts 191, 192, 193, 195, and 199 for the pur-
poses of this chapter. This proposed new section includes defi-
nitions for many more terms than are defined in the current rules
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in Chapter 7, and omits only one current definition, that of "Act,"
currently found in 87.74(b)(1). By defining more terms, the Com-
mission expects to achieve greater precision and consistency in
the rules and, it is hoped, better understanding of the rules, and
more uniformity in interpretation and application of the rules.

Proposed new §8.5(1), defines the term "affected person,” which
applies only to the procedures and requirements of proposed
new 88.125, relating to Waiver Procedure. The term includes but
is not limited to persons owning or occupying real property within
500 feet of any property line of the site for the facility or operation
for which the waiver is sought; the city council, as represented
by the city attorney, the city secretary, the city manager, or the
mayor, if the property that is the site of the facility or operation for
which the waiver is sought is located wholly or partly within any
incorporated municipal boundaries, including the extraterritorial
jurisdiction of any incorporated municipality (if the site of the fa-
cility or operation for which the waiver is sought is located within
more than one incorporated municipality, then the city council of
every incorporated municipality within which the site is located
is an affected person); the county commission, as represented
by the county clerk, if the property that is the site of the facility
or operation for which the waiver is sought is located wholly or
partly outside the boundary of any incorporated municipality (if
the site of the facility or operation for which the waiver is sought
is located within more than one county, then the county commis-
sion of every county within which the site is located is an affected
person; and any other person who would be adversely impacted
by the waiver sought.

Proposed new §8.5(2) defines the term "applicant” as a person
who has filed with the Safety Division a complete application for
awaiver to a pipeline safety rule or regulation, or a request to use
direct assessment or other technology or assessment method-
ology not specifically listed in §8.101(b)(1). The current rules do
not define this term.

Proposed new §8.5(3) defines the term "application for waiver"
as the written request, including all reasons and all appropriate
documentation, for the waiver of a particular rule or regulation
with respect to a specific facility or operation. The current rules
do not define this term.

Proposed new §8.5(4) defines "charter school" as an elementary
or secondary school operated by an entity created pursuant to
Texas Education Code, Chapter 12. This definition is identical to
that found in current §7.74(b)(2).

Proposed new 88.5(5) defines "Commission" as the Railroad
Commission of Texas, eliminating the identical duplicative def-
initions found in current §7.70(b)(6) and 87.80(1).

Proposed new 88.5(6) defines "direct assessment" as a struc-
tured process that defines locations where a pipeline is physi-
cally examined to provide assessment of pipeline integrity. The
process includes collection, analysis, assessment, and integra-
tion of data, including but not limited to the items listed in sub-
section (b)(1) of this section. The physical examination may in-
clude coating examination and other applicable non-destructive
evaluation. This definition is identical to that found in current
§8.101(a)(1)(A).

Proposed new 88.5(7) defines "director" as the director of the
Commission’s Safety Division or the director's delegate. The
term is not defined in the current rules.

Proposed new 88.5(8) defines "division" as the Safety Division
of the Commission. The current rules do not define this term;

rather the current rules refer to the Pipeline Safety Section of the
Gas Services Division. The Safety Division was created in the
Commission’s reorganization in September 2003.

Proposed new §8.5(9) defines "farm tap odorizer" as a wick- type
odorizer serving a consumer or consumers off any pipeline other
than that classified as distribution as defined in 49 CFR Part
192.3 which uses not more than 10 mcf on an average day in
any month. This is identical to the current definition of this term
in §87.71(a)(2).

Proposed new §8.5(10) defines "gas" as natural gas, flammable
gas, or other gas which is toxic or corrosive; this is the same
definition as found in current 87.70(b)(2).

Proposed new 8§8.5(11) defines "gas company" as any person
who owns or operates pipeline facilities used for the transporta-
tion or distribution of gas, including master metered systems.
This combines the definitions currently found in §7.70(b)(5) and
§7.71(a)(1), and eliminates the redundant provisions and refer-
ences to federal regulations found in §7.71(a)(1) which are al-
ready incorporated by reference.

Proposed new §8.5(12) defines "hazardous liquid" as petroleum,
petroleum products, anhydrous ammonia, or any substance or
material which is in liquid state, excluding liquefied natural gas,
when transported by pipeline facilities and which has been de-
termined by the United States Secretary of Transportation to
pose an unreasonable risk to life or property when transported
by pipeline facilities. This is identical to the current definition of
this term in §7.80(2).

Proposed new §8.5(13) defines "in-line inspection" as an internal
inspection by a tool capable of detecting anomalies in pipeline
walls such as corrosion, metal loss, or deformation. This is the
same definition found in current §8.101(a)(1)(B).

Proposed new 88.5(14) defines "intrastate pipeline facilities" as
pipeline facilities located within the State of Texas which are not
used for the transportation of natural gas or hazardous liquids or
carbon dioxide in interstate or foreign commerce. This is identi-
cal to the current definition of this term in §7.80(3).

Proposed new §8.5(15) defines "lease user" as a consumer who
receives free gas in a contractual agreement with a pipeline op-
erator or producer. This is the same definition as in current
§7.71(a)(3).

Proposed new 88.5(16) defines "liquids company" as any per-
son who owns or operates a pipeline or pipelines and/or pipeline
facilities used for the transportation or distribution of any haz-
ardous liquid, carbon dioxide, or anhydrous ammonia. This term
is not defined in the current rules.

Proposed new 88.5(17) defines "master meter operator” as the
owner, operator, or manager of a master metered system. This
term is not defined in the current rules.

Proposed new 88.5(18) defines "master metered system" as
a pipeline system (other than a local distribution company) for
distributing gas within but not limited to a definable area, such
as a mobile home park, housing project, or apartment complex,
where the operator purchases metered gas from an outside
source for resale through a gas distribution pipeline system. The
gas distribution pipeline system supplies the ultimate consumer
who either purchases the gas directly through a meter or by
other means such as rents. Other than changing the defined
term from "master meter system" to "master metered system,"
this is identical to the provision found in §7.70(b)(8).
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Proposed new §8.5(19) defines "natural gas supplier" as the en-
tity selling and delivering the natural gas to a school facility or a
master metered system. If more than one entity sells and de-
livers natural gas to a school facility or master metered system,
each entity is a natural gas supplier for purposes of this chap-
ter. This definition is similar to that found in current §7.74(b)(3),
but by changing the current rule from "the individual or company
selling and delivering the natural gas to a school facility" to "the
entity selling and delivering the natural gas to a school facility or
a master metered system," the Commission intends to include
as "natural gas suppliers" those municipally-owned gas systems
that sell and deliver natural gas to master metered systems.

Proposed new §8.5(20) defines "operator" as a person who op-
erates on his or her own behalf or is an agent designated by the
owner to operate intrastate pipeline facilities. This definition is
identical to the current one found in §7.80(4).

Proposed new 8§8.5(21) defines "person” as any individual, firm,
joint venture, partnership, corporation, association, cooperative
association, joint stock association, trust, or any other business
entity, including any trustee, receiver, assignee, or personal rep-
resentative thereof, a state agency or institution, a county, a mu-
nicipality, or school district or any other governmental subdivi-
sion of this state. As proposed, this definition combines and rec-
onciles the two slightly different definitions of the word "person”
found in current §7.70(b)(1) and §7.80(5).

Proposed new 8§8.5(22) defines "person responsible for a school
facility" as, in the case of a public school, the superintendent of
the school district as defined in Texas Education Code, §11.201,
or the superintendent’s designee previously specified in writing
to the natural gas supplier. In the case of charter and private
schools, person responsible for a school facility is the principal
of the school or the principal’s designee previously specified in
writing to the natural gas supplier. This definition is the same as
that found in current §7.74(b)(4).

Proposed new §8.5(23) defines the term "pipeline facilities" as
new and existing pipe, right-of-way, and any equipment, facil-
ity, or building used or intended for use in the transportation of
gas or hazardous liquids or their treatment during the course of
transportation. This proposed definition combines and recon-
ciles the slightly different definitions of the term found in current
§7.70(b)(4) and §7.80(6).

Proposed new §8.5(24) defines "pressure test" as those tech-
nigues and methodologies prescribed for leak-test and strength-
test requirements for pipelines. For natural gas pipelines, the re-
quirements are found in 49 Code of Federal Regulations (CFR)
Part 192, and specifically include 49 CFR §8192.505, 192.507,
192.515, and 192.517. For hazardous liquids pipelines, the re-
quirements are found in 49 CFR Part 195, and specifically in-
clude 49 CFR §8195.305, 195.306, 195.308, and 195.310. This
definition is identical to that found in current §8.101(a)(1)(C).

Proposed new 88.5(25) defines "private school" as an elemen-
tary or secondary school operated by an entity accredited by the
Texas Private School Accreditation Commission. This definition
is the same as that found in current §7.74(b)(5).

Proposed new §8.5(26) defines "public school" as an elemen-
tary or secondary school operated by an entity created in ac-
cordance with the laws of the State of Texas and accredited by
the Texas Education Agency pursuant to Texas Education Code,
Chapter 39, Subchapter D. The term does not include programs
and facilities under the jurisdiction of the Texas Department of

Mental Health and Mental Retardation, the Texas Youth Commis-
sion, the Texas Department of Human Services, the Texas De-
partment of Criminal Justice or any probation agency, the Texas
School for the Blind and Visually Impaired, the Texas School for
the Deaf and Regional Day Schools for the Deaf, the Texas Acad-
emy of Mathematics & Science, the Texas Academy of Leader-
ship in the Humanities, and home schools or proprietary schools
as defined in Texas Education Code, §132.001. This definition
is the same as that found in current 87.74(b)(6).

Proposed new 88.5(27) defines "school facility" as all piping,
buildings and structures operated by a public, charter, or pri-
vate school that are downstream of a meter measuring natural
gas service in which students receive instruction or participate
in school sponsored extracurricular activities, excluding mainte-
nance or bus facilities, administrative offices, and similar facilities
not regularly utilized by students. This is identical to the defini-
tion in current §7.74(b)(7).

Proposed new §8.5(28) defines "Secretary" as the Secretary of
the United States Department of Transportation. This term is not
defined in the current rules.

Proposed new §8.5(29) defines "transportation of gas" as the
gathering, transmission, or distribution of gas by pipeline or its
storage within the State of Texas. For purposes of safety reg-
ulation, the term shall not include the gathering of gas in those
rural locations which lie outside the limits of any incorporated or
unincorporated city, town, village, or any other designated resi-
dential or commercial area such as a subdivision, a business or
shopping center, a community development, or any similar pop-
ulated area which the Secretary may define as a nonrural area.
This definition is substantially the same as that found in current
§7.70(b)(3) but has been reworded for clarity.

Proposed new 88.5(30) defines "transportation of hazardous lig-
uids or carbon dioxide" as the movement of hazardous liquids or
carbon dioxide by pipeline, or their storage incidental to move-
ment, except that, for purposes of safety regulations, it does not
include any such movement through gathering lines in rural loca-
tions or production, refining, or manufacturing facilities or storage
or in-plant piping systems associated with any of those facilities.
This proposed definition adds "carbon dioxide" to the definition,
but otherwise is identical to that found in current §7.80(8).

Subchapter B. Requirements for All Pipelines.

Proposed new rules in Subchapter B, Requirements for All
Pipelines, will include proposed new 8§8.51, Organization
Report; proposed new 88.105, Records; §8.110, Operations
and Maintenance Procedures; 88.115, Construction Com-
mencement Report; 88.125, Waiver Procedure, and §8.130,
Enforcement, which will join current 88.101, Pipeline Integrity
Assessment and Management Plans for Natural Gas and
Hazardous Liquids Pipelines, as proposed to be amended.

Proposed new 88.51 states the requirement that all gas com-
panies and all liquids companies not otherwise required to file a
Form P-5, organization report, file one in compliance with 16 Tex.
Admin. Code 8§3.1, relating to Organization Report; Retention of
Records; Notice Requirements. This requirement is specifically
intended to require that master meter operators file a Form P-5,
pursuant to Texas Utilities Code, §121.201. While the proposed
new rule does not derive specifically from a current rule in Chap-
ter 7, the requirement itself is not new, because the provision in
Texas Utilities Code, §121.201, was enacted in 1999.
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Proposed amendments to §8.101, Pipeline Integrity Assessment
and Management Plans for Natural Gas and Hazardous Liquids
Pipelines, will remove the definitions for "direct assessment,”
"in-line inspection," and "pressure test" that are being proposed
in new 88.5. There will be no change to the definitions. In sub-
section (b), the wording is proposed to be changed to recognize
that the deadline by which pipeline operators were to have com-
plied has passed. No other changes are proposed for §8.101.

Proposed new §8.105, Records, combines the requirements
found in current 887.70(h) and 7.84(f) into a single rule ap-
plicable to both gas and liquids pipelines. The Commission
has modified current wording to achieve specificity and clarity,
but the substance of the provisions is unchanged from current
requirements. Pipeline operators are required to maintain the
most current record or records for at least the longer of either
the interval between prescribed tests plus one year or five years
if no other time period is specified. For gas pipelines, those
records and documents required by 49 CFR Parts 191, 192,
193, and 199, and §88.215, relating to Odorization of Gas, must
be retained. For liquids pipelines, those records and documents
required by 49 CFR Parts 195 and 199 must be retained. In
addition, operators must retain for the specified period records
of all design and installation of new and used pipe, including
design pressure calculations, pipeline specifications, specified
minimum vyield strength and wall-thickness calculations, each
valve, fitting, fabricated branch connection, closure, flange con-
nection, station piping, fabricated assembly, and above-ground
breakout tank; records of all pipeline construction, procedures,
training, and inspection pertaining to welding, nondestructive
testing, and cathodic protection; records of all hydrostatic testing
performed on all pipeline segments, components, and tie-ins;
and records involved in the performance of the procedures
outlined in the operations and maintenance procedure manual
required by 88.110, relating to Operations and Maintenance
Procedures.

Proposed new 8§8.110, Operations and Maintenance Proce-
dures, derives from current 88§7.70(i) and 7.84(d), and combines
the current requirements into a single rule. The Commission
has modified current wording to achieve specificity and clarity,
but the substance of the provisions is unchanged from current
requirements. Each pipeline operator is required to prepare
a manual or procedural plan, required by 49 CFR Parts 191,
192, 193, 195 or 199, as applicable, and make it available for
Commission inspection upon request. If the Commission finds
the plan is inadequate to achieve safe operation, the operator
must revise the plan. The new rule does not require the filing of
the plan 20 days before it becomes effective.

Proposed new 88.115, Construction Commencement Report,
combines the current requirements of 887.70(g)(4) and 7.84(c).
The proposed new rule applies to all construction totaling one
mile or more. Currently, §7.70(g)(4) applies only to gas pipelines
and only to construction of five miles or more; there is no mini-
mum length specified in current §7.84(c). At least 30 days prior
to commencement of construction of any installation totaling one
mile or more of pipe, each operator is required to file with the
Commission a report stating the proposed originating and termi-
nating points for the pipeline, counties to be traversed, path, size
and type of pipe to be used, type of service, design pressure,
and length of the proposed line. By making the report required
for commencement of all construction totaling one mile of pipe or
more and applicable to both gas and liquids pipelines, the Com-
mission intends to minimize confusion for the pipeline industry,

reduce the number of inquiries to the Commission by the indus-
try, and to maintain better control over the agency’s inspection
schedule.

Proposed new 88.125, Waiver Procedure, formalizes the
process for obtaining Commission waiver of compliance with
safety rules that the Commission has used for several years on
an informal basis. This proposed new rule has no counterpart
in the current rules, but, as previously stated, implements a
process that has been used by the Commission and pipeline
operators on an informal basis for at least 10 years. Proposed
new subsection (a) provides the method for filing an application
for a waiver of a pipeline safety rule and the procedures
the agency will follow in processing such applications. The
Commission specifically directs that the Safety Division will not
assign a docket number to or consider any application filed in
response to a notice of violation of a pipeline safety rule.

Proposed new 88.125(b) provides details about the form of the
application for waiver, and proposed new subsection (c) speci-
fies the contents of the application. Essential to the application
are a description of the facility at which the operation that is the
subject of the waiver request is conducted, including, if neces-
sary, design and operation specifications, monitoring and control
devices, maps, calculations, and test results; a description of the
acreage and/or address upon which the facility and/or operation
is located, including a plat drawing, identification of the site, en-
vironmental surroundings, placement of buildings and areas in-
tended for human occupancy that could be endangered by a fail-
ure or malfunction of the facility or operation, any increased risks
the particular operation would create if the waiver were granted,
and the additional safety measures that are proposed to com-
pensate for those risks; a statement of the reason the particular
operation, if the waiver were granted, would not be inconsistent
with protection of the health, safety, and welfare of the general
public; and a list of the names, addresses, and telephone num-
bers of all affected persons.

Proposed new §8.125(d) sets out the requirements of the notice
that the applicant is required to provide. The applicant must send
a copy of the application and a notice of protest form published
by the Commission by certified mail, return receipt requested,
to all affected persons on the same date the applicant files its
application with the Division. The notice must describe the na-
ture of the waiver sought; state that affected persons have 30
calendar days from the date of the last publication to file writ-
ten objections or requests for a hearing with the Division; and
include the docket number of the application and the mailing ad-
dress of the Division. The applicant must file all return receipts
with the Division as proof of notice. In addition, the applicant is
required to publish notice of its application for waiver of a pipeline
safety rule once a week for two consecutive weeks in the state
or local news section of a newspaper of general circulation in
the county or counties in which the facility or operation for which
the requested waiver is located, and must file with the Division
a publisher’s affidavit from each newspaper in which notice was
published as proof of publication of notice. The director may re-
quire the applicant to give additional or different types of notice.

Proposed new 88.125(e) provides that affected persons have
standing to object to or request a hearing on an application for a
waiver, and sets forth the procedure and requirements for doing
SO.

Proposed new 88.125(f) details the process for the director’s re-
view of a waiver application. If the director does not receive any
objections or requests for a hearing from any affected person, the
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director may recommend in writing that the Commission grant
the waiver if granting the waiver will neither imperil nor tend to
imperil the health, safety or welfare of the general public and the
environment. The director shall forward the file, along with the
written recommendation that the waiver be granted, to the Of-
fice of General Counsel for the preparation of an order. The rule
specifically provides that the director may not recommend that
the Commission grant the waiver if the application was filed ei-
ther to correct an existing violation or to avoid the expense of
safety compliance, and requires the director to dismiss with prej-
udice to refiling an application filed in response to a notice of
violation of a pipeline safety rule. If the director declines to rec-
ommend that the Commission grant the waiver, the director must
notify the applicant in writing of the recommendation and the rea-
son for it, and inform the applicant of any specific deficiencies in
the application. If the director declines to recommend that the
Commission grant the waiver, and if the application was not filed
either to correct an existing violation or solely to avoid the ex-
pense of safety compliance, the applicant may either modify the
application to correct the deficiencies and resubmit the applica-
tion or file a written request for a hearing on the matter within ten
calendar days of receiving notice of the assistant director’s writ-
ten decision not to recommend that the Commission grant the
application.

Proposed new §8.125(g) sets forth the procedures for hearings
on applications for waiver of a pipeline safety rule. Within three
days of receiving either a timely-filed objection or a request for
a hearing, the director forwards the file to the Office of Gen-
eral Counsel for the setting of a hearing. The Office of General
Counsel assigns a presiding examiner to conduct a hearing. The
presiding examiner must mail notice of the hearing by certified
mail, return receipt requested, not less than 30 calendar days
prior to the date of the hearing to the applicant, all persons who
filed an objection or a request for a hearing, and all other af-
fected persons. The presiding examiner conducts the hearing in
accordance with the procedural requirements of Texas Govern-
ment Code, Chapter 2001 (the Administrative Procedure Act),
and Chapter 1 of Title 16 (the Commission’s rules of practice
and procedure).

Proposed new §8.125(h) provides that after a hearing, the Com-
mission may grant a waiver of a pipeline safety rule based on a
finding or findings that the grant of the waiver will neither imperil
nor tend to imperil the health, safety or welfare of the general
public and the environment.

Proposed new 88.125(i) sets out the procedure by which no-
tice is given to the United States Department of Transportation.
The Commission’s grant of a waiver becomes effective in accor-
dance with the provisions of 49 United States Code Annotated,
§60118(d).

Proposed new 88.130, Enforcement, derives from current
§7.70(j)) and 8§7.87, and provides for periodic inspections and
company obligations. Proposed subsection (a) states that the
Safety Division shall have responsibility for the administration
and enforcement of the provisions of this chapter. To this end,
the Safety Division shall formulate a plan or program for periodic
evaluation of the books, records, and facilities of gas companies
and liquids companies operating in Texas on a sampling basis,
in order to satisfy the Commission that these companies are in
compliance with the provisions of this chapter.

Proposed subsection (b) lists the scope of inspection and pro-
vides that, upon reasonable notice, the Safety Division or its au-
thorized representative may, at any reasonable time, inspect the

books, files, records, reports, supplemental data, other docu-
ments and information, plant, property, and facilities of a gas
company or a liquids company to ensure compliance with the
provisions of this chapter .

Proposed new subsection (c) lists the company obligations and
states that each operator, officer, employee, and representa-
tive of a gas company or a liquids company operating in Texas
shall cooperate with the Safety Division and its authorized rep-
resentatives in the administration and enforcement of the provi-
sions of this chapter; in the determination of compliance with
the provisions of this chapter; and in the investigation of vio-
lations, alleged violations, accidents or incidents involving in-
trastate pipeline facilities. Each operator, officer, employee, and
representative of a gas company or a liquids company operating
in Texas shall make readily available all company books, files,
records, reports, supplemental data, other documents, and in-
formation, and shall make readily accessible all company plant,
property, and facilities as the Safety Division or its authorized
representative may reasonably require in the administration and
enforcement of the provisions of this chapter; in the determina-
tion of compliance with the provisions of this chapter; and in the
investigation of violations, alleged violations, accidents or inci-
dents involving intrastate pipeline facilities.

Subchapter C. Requirements for Natural Gas Pipelines Only.

Proposed rules in Subchapter C will include current §8.201,
Pipeline Safety Program Fees, as proposed to be amended;
proposed new 8§8.203, Supplemental Regulations; proposed
new 8§8.205, Written Procedure for Handling Natural Gas Leak
Complaints; proposed new 88.210, Reports; proposed new
§8.215, Odorization of Gas; proposed new 88.220, Master
Metered Systems; proposed new 88.225, Plastic Pipe Require-
ments; proposed new 88.230, School Piping Testing; current
§8.235, Natural Gas Pipelines Public Education and Liaison,
as proposed to be amended; current §8.240, Discontinuance
of Service; and proposed new §8.245, Penalty Guidelines for
Pipeline Safety Violations.

Proposed amendments to §8.201, relating to Pipeline Safety
Program Fees, concern the per-service line surcharge that nat-
ural gas distribution systems may assess customers to recover
the amounts remitted to the Commission, and which customers
may be assessed the one-time surcharge. In subsection
(b)(3)(D), the surcharge amount is proposed to be changed
from the current $0.37 per service line to $0.50 per service line,
the statutory maximum under Texas Utilities Code, § 121.211, to
minimize potential under-recoveries by the distribution utilities.

In subsection (b)(4) and subsection (c)(4), the Commission
makes amendments to recognize that pipeline safety matters
are now handled by the Safety Division, created in the agency’s
September 2003 reorganization. The proposed amendments
to these subsections add the Safety Division as an additional
recipient of the reports required from operators of natural gas
distribution systems and master metered systems.

Proposed new §8.203, Supplemental Regulations, derives from
current 87.70(k). The Commission has modified current word-
ing to achieve specificity and clarity, but the substance of the
provisions is unchanged from current requirements. These pro-
visions supplement the regulations appearing in 49 CFR Part
192, adopted under proposed new 88.1(b).

Proposed new 88.203(1) provides that Section 192.3 is supple-
mented by the following: "Short section of pipeline" means a seg-
ment of a pipeline 100 feet or less in length.
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Proposed new 88.203(2) provides that Section 192.455(b) is
supplemented by the following language after the first sentence:
"Tests, investigation, or experience must be backed by docu-
mented proof to substantiate results and determinations."

Proposed new 88.203(3) provides that Section 192.457 is sup-
plemented by the following language in subsection (b)(3): "(3)
Bare or coated distribution lines. The operator shall determine
the areas of active corrosion by electrical survey, or where elec-
trical survey is impractical, by the study of corrosion and leak
history records, by leak detection survey, or by other effective
means, documented by data substantiating results and determi-
nations"; and by the following subsection: "(d) When a condi-
tion of active external corrosion is found, positive action must
be taken to mitigate and control the effects of the corrosion.
Schedules must be established for application of corrosion con-
trol. Monitoring effectiveness must be adequate to mitigate and
control the effects of the corrosion prior to its becoming a public
hazard or endangering public safety."

Proposed new 88.203(4) provides that Section 192.465 is sup-
plemented by the following language after the first sentence of
subsection (a): "Test points (electrode locations) used when tak-
ing pipe-to-soil readings for determining cathodic protection shall
be selected so as to give representative pipe-to-soil readings.
Test points (electrode locations) over or near an anode or anodes
shall not, by themselves, be considered representative read-
ings"; by the following language in subsection (e): "(e) After the
initial evaluation required by paragraphs (b) and (c) of §192.455
and paragraph (b) of §192.457, each operator shall, at intervals
not exceeding three years, reevaluate its unprotected pipelines
and cathodically protect them in accordance with this subpart
in areas in which active corrosion is found. The operator shall
determine the areas of active corrosion by electrical survey, or
where electrical survey is impractical, by the study of corrosion
and leak history records, by leak detection survey, or by other
effective means, documented by data substantiating results and
determinations”; and by the following subsection: "(f) When leak
detection surveys are used to determine areas of active corro-
sion, the survey frequency must be increased to monitor the cor-
rosion rate and control the condition. The detection equipment
used must have sensitivity adequate to detect gas concentration
below the lower explosive limit and be suitable for such use."

Proposed new 88.203(5) provides that Section 192.475(a) is
supplemented by the following language at the end: "Corrosive
gas" means a gas which, by chemical reaction with the pipe to
which it is exposed, usually metal, produces a deterioration of
the material.”

Proposed new 8§8.203(6) provides that Section 192.479 is sup-
plemented by the following subsection: "(c) 'atmospheric corro-
sion’ means aboveground corrosion caused by chemical or elec-
trochemical reaction between a pipe material, usually a metal,
and its environment, that produces a deterioration of the mate-
rial."

Proposed new §8.205, Written Procedures for Handling Natural
Gas Leak Complaints, derives from current 87.72. The Commis-
sion has modified current wording to achieve specificity and clar-
ity, but the substance of the provisions is unchanged from current
requirements. Each gas company must have written procedures
which must include, at a minimum, the following: a procedure
or method for receiving leak complaints or reports, or both, on a
24-hour, seven day per week basis; a requirement to make and
maintain a written record of all calls received and actions taken;

a requirement that supervisory personnel review calls received
and actions taken to insure no hazardous conditions exist at the
close of the work day; standards for training and equipping per-
sonnel used in the investigation of leak complaints or reports,
or both; procedures for locating the source of a leak and deter-
mining the degree of hazard involved; a chain of command for
service personnel to follow if assistance is required in determin-
ing the degree of hazard; and instructions to be issued by service
personnel to customers or the public or both, as necessary, after
a leak is located and the degree of hazard determined.

Proposed new 88.210, Reports, derives from current §7.70(g).
The Commission has modified current wording to achieve
specificity and clarity, but the substance of the provisions is
unchanged from current requirements.

Proposed new 88.210(a)(1) requires a gas company, at the ear-
liest practical moment or within two hours following discovery, to
notify the Commission by telephone of any event that involves
a release of gas from any pipeline which caused a death or
any personal injury requiring hospitalization; required taking any
segment of a transmission line out of service, with one excep-
tion; resulted in unintentional gas ignition requiring emergency
response; caused estimated damage to the property of the op-
erator, others, or both totaling $5,000 or more, including gas loss;
or could reasonably be judged as significant because of location,
rerouting of traffic, evacuation of any building, media interest,
etc., even though it does not fall within the other event descrip-
tions of this paragraph.

Proposed new 88.210(a)(2) provides the exception to the re-
quirement that a gas company give notice of any release of gas
which required taking a segment of a transmission line out of
service. The gas company is not required to make a telephonic
report for a leak or incident if that leak or incident occurred solely
as a result of or in connection with planned or routine mainte-
nance or construction.

Proposed new §8.210(a)(3) provides that the telephonic report
must be made to the Commission’s 24-hour emergency line at
(512) 463-6788 and must include the following information: the
operator or gas company’s name; the location of the leak or in-
cident; the time of the incident or accident; the fatalities and/or
personal injuries; the phone number of the operator; and any
other significant facts relevant to the accident or incident.

Proposed new §8.210(a)(4) provides that following the initial tele-
phonic report for accidents, leaks, or incidents that caused a
death or any personal injury requiring hospitalization, caused es-
timated damage to the property of the operator, others, or both
totaling $5,000 or more, including gas loss, or could reasonably
be judged as significant because of location, rerouting of traf-
fic, evacuation of any building, media interest, etc., the operator
who made the telephonic report must submit to the Commission
a written report summarizing the accident or incident. The re-
port must be submitted as soon as practicable within 30 calendar
days after the date of the telephonic report. The written report
must be made in duplicate on forms supplied by the Department
of Transportation. The Division must forward one copy to the De-
partment of Transportation. The written report is not required to
be submitted for master metered systems, but the Commission
may require an operator to submit a written report for an accident
or incident not otherwise required to be reported.

Proposed new 88.210(b) requires that each gas company submit
an annual report for its systems in the same manner as required
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by 49 CFR Part 191. The report must be submitted to the Divi-
sion in duplicate on forms supplied by the Department of Trans-
portation not later than March 15 of each year for the preceding
calendar year. The Division forwards one copy to the Depart-
ment of Transportation. The annual report is not required to be
submitted for a petroleum gas system, as that term is defined in
49 CFR 8§192.11, which serves fewer than 100 customers from
a single source or a master metered system.

Proposed new §8.210(c) requires each gas company to submit
to the Division in writing a safety-related condition report for any
condition outlined in 49 CFR Part 191.25.

Proposed new §8.210(d) requires that within 60 days of comple-
tion of underwater inspection, each operator must file with the
Division a report of the condition of all underwater pipelines sub-
ject to 49 CFR 192.612(a).

Proposed new §8.215, Odorization of Gas, derives from current
§7.71. The Commission has modified the current rule’s organi-
zation and wording to achieve specificity and clarity, but the sub-
stance of the provisions is unchanged from current requirements.

Proposed new §8.215(a) requires each gas company to contin-
uously odorize gas by the use of a malodorant agent as set forth
in the section unless the gas contains a natural malodor or is
odorized prior to delivery by a supplier. Unless required by 49
CFR Part 192.625(B) or otherwise by this section, odorization is
not required for gas in underground or other storage; gas used
or sold primarily for use in natural gasoline extraction plants, re-
cycling plants, chemical plants, carbon black plants, industrial
plants, or irrigation pumps; or gas used in lease and field opera-
tion or development or in repressuring wells. Gas must be odor-
ized by the user if the gas is delivered for use primarily in one
of the activities or facilities listed in paragraph (2) of subsection
(a) and is also used in one of those activities for space heating,
refrigeration, water heating, cooking, and other domestic uses;
or the gas is used for furnishing heat or air conditioning for office
or living quarters. In the case of lease users, the supplier must
ensure that the gas will be odorized before being used by the
consumer.

Proposed new 88.215(b) requires gas companies to use odor-
ization equipment approved by the Commission as provided in
the subsection. Commercial manufacturers of odorization equip-
ment manufactured under accepted rules and practices of the in-
dustry must submit plans and specifications of such equipment
to the Division with Form PS-25 for approval of standardized
models and designs. The Division maintains a list of approved
commercially available odorization equipment.

Each operator is required to maintain a list of odorization equip-
ment used in its particular operations, including the location of
the odorization equipment, the brand name, model number, and
the date last serviced. This list must be available for review dur-
ing safety evaluations by the Division.

Prior to using shop-made or other odorization equipment not ap-
proved by the Commission under paragraph (1) of subsection
(b), a gas company must submit to the Division Form PS-25
and plans and specifications for the equipment. Within 30 days
of receiving Form PS-25 and related documents, the Division
shall recommend in writing to notify the gas company in writing
whether the equipment is approved or not approved for the re-
quested use.

Proposed new §8.215(c) provides that the Division will maintain
a list of approved malodorants which meet certain criteria. The

malodorant when blended with gas in the amount specified for
adequate odorization of the gas must not be deleterious to hu-
mans or to the materials presentin a gas system and shall not be
soluble in water to a greater extent than 2 1/2 parts by weight of
malodorant to 100 parts by weight of water. The products of com-
bustion from the malodorant must be nontoxic to humans breath-
ing air containing the products of combustion and the products
of combustion must not be corrosive or harmful to the materials
to which such products of combustion would ordinarily come in
contact. The malodorant agent to be introduced in the gas, or the
natural malodor of the gas, or the combination of the malodor-
ant and the natural malodor of the gas must have a distinctive
malodor so that when gas is present in air at a concentration of
as much as 1.0% or less by volume, the malodor is readily de-
tectable by an individual with a normal sense of smell. Injection
of approved malodorant or the natural malodor must be at a rate
sufficient to achieve the specified requirements.

Proposed new §8.215(d) requires each gas company to record
the volume of odorant and calculate the injection rate as
frequently as necessary to maintain adequate odorization, but
not less than once each quarter, the following malodorant infor-
mation for all odorization equipment, except farm tap odorizers.
The following information must be recorded and retained in the
company'’s files odorizer location; brand name and model of
odorizer; name of malodorant, concentrate, or dilute; quantity
of malodorant at beginning of month/quarter; amount added
during month/quarter; quantity at end of month/quarter; MMcf
of gas purchased during month/quarter; and the injection rate
per MMcf.

Operators must check, test, and service farm tap odorizers at
least annually according to the terms of the approved schedule
of service and maintenance for farm tap odorizers Form PS-9,
filed with and approved by the Division. Each gas company must
maintain records to reflect the date of service and maintenance
on file for at least two years.

Proposed new §8.215(e) requires each gas company to conduct
the following concentration tests on the gas supplied through its
facilities and required to be odorized. Other tests conducted in
accordance with procedures approved by the Division may be
substituted for the following room and malodorant concentration
test meter methods. Test points must be distant from odoriz-
ing equipment, so as to be representative of the odorized gas in
the system. Tests must be performed at least once each calen-
dar year or at such other times as the Division may reasonably
require. The results of these tests must be recorded on the ap-
proved odorant concentration test Form PS-6 or equivalent and
retained in each company'’s files for at least two years.

For a room test, the test results must include the odorizer name
and location; the date the test was performed, test time, location
of test, and distance from odorizer, if applicable; the percent gas
in air when malodor is readily detectable; and signatures of wit-
nesses to the test and the supervisor of the test.

For a malodorant concentration test meter, the test results must
include the odorizer name and location; the malodorant concen-
tration meter make, model, and serial number; the date the test
was performed, test time, odorizer tested, and distance from
odorizer, if applicable; the test results indicating percent in air
when malodor is readily detectable; and signature of person per-
forming the test.
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Farm tap odorizers are exempt from the odorization testing re-
quirements. Gas companies that obtain gas into which malodor-
ant previously has been injected or gas which is considered to
have a natural malodor and therefore do not odorize the gas
themselves are required to conduct quarterly malodorant con-
centration tests and retain records for a period of two years.

Proposed new §8.220, Master Metered Systems, derives from
current §7.73. The Commission has modified the current rule’s
organization and wording to achieve specificity and clarity, but
the substance of the provisions is unchanged from current re-
quirements.

Proposed new §8.220(a) requires each master meter operator to
comply with the minimum safety standards in 49 CFR Part 192.

Proposed new §8.220(b) requires each master meter operator to
conduct a leakage survey on the system every two years, using
leak detection equipment.

Proposed new §8.220(c) requires natural gas suppliers to be re-
sponsible for installation and inspection of overpressure equip-
ment at those master meter locations where 10 or more con-
sumers are served low pressure gas.

Proposed new 8§8.225, Plastic Pipe Requirements, derives from
current §7.70(g)(2)(C); (9)(5); and (g)(6). The Commission has
modified the current rule’s organization and wording to achieve
specificity and clarity, but the substance of the provisions is un-
changed from current requirements.

Proposed new 8§8.225(a) requires each operator to record infor-
mation relating to each material failure of plastic pipe during each
calendar year, and annually to file with the Division, in conjunc-
tion with the annual report, a summary of the failures, using Form
PS-80, Annual Plastic Pipe Failure Report. The initial Forms
PS-80, reporting plastic pipe failure data for calendar year 2001,
were due by March 15, 2002.

Proposed new 88.225(b) provides that by March 15, 2003, and
March 15, 2004, operators must report on Form PS-82, Annual
Report of Plastic Installation and/or Removal, the amount, in
miles, of plastic pipe installed and/or removed during the pre-
ceding calendar year. The mileage must be further identified by
system, nominal pipe size, material designation code, pipe cat-
egory, and pipe manufacturer. For all new installations of plastic
pipe, each operator must record and maintain for the life of the
pipeline the following information for each pipeline segment: all
specification information printed on the pipe; the total length; a
citation to the applicable joining procedures used for the pipe and
the fittings; and the location of the installation to distinguish the
end points. A pipeline segment is defined as a continuous piping
where the pipe specification required by ASTM D2513 or ASTM
D2517 does not change.

Proposed new §8.225(c) provides that beginning March 15,
2005, and annually thereafter, each operator must report to the
Commission the amount of plastic pipe in natural gas service
as of December 31 of the previous year. The amount of plastic
pipe must be determined by a review of the records of the
operator and reported on Form PS-81, Plastic Pipe Inventory.
The report must include the system; miles of pipe; calendar year
of installation; nominal pipe size; material designation code;
pipe category; and pipe manufacturer.

Proposed new §8.225(d) requires that operators of systems with
more than 1,000 customers file the required reports electroni-
cally in a format specified by the Commission.

Proposed new 88.225(e) provides that operators complete all
required forms in accord with the section, including signatures
of company officials. The Commission may consider the failure
of an operator to complete all forms as required to be a violation
under Texas Utilities Code, Chapter 121, and may seek penalties
as permitted by that chapter.

Proposed new 88.230, School Piping Testing, derives from cur-
rent 87.74. The Commission has modified the current rule’s
organization by moving the definitions from current 87.74(a) to
proposed new §8.5 and re-lettering the remaining subsections;
otherwise, the substance of the current provisions is unchanged
from current requirements.

Proposed new 8§8.230(a) states the purpose of this section as
being the implementation of the requirements of Texas Utilities
Code, 88121.5005-121.507, relating to the testing of natural gas
piping systems in school facilities.

Proposed new 88.230(b) requires natural gas suppliers to de-
velop procedures for receiving written notice from a person re-
sponsible for a school facility, specifying the date and result of
each test; and terminating natural gas service to a school facil-
ity in the event that the natural gas supplier receives notification
of a hazardous natural gas leak in the school facility piping sys-
tem pursuant to this rule, or the natural gas supplier does not
receive written notification specifying the date that testing has
been completed on a school facility and the results of such test-
ing. A natural gas supplier may rely on a written notification that
complies with the rule as proof that a school facility is in com-
pliance with Texas Utilities Code, §8121.5005-121.507, and the
rule. A natural gas supplier has no duty to inspect a school facility
for compliance with Texas Ultilities Code, §8121.5005-121.507.

Proposed new §8.230(c) states that a natural gas piping pres-
sure test performed under a municipal code in compliance with
the rule satisfies the testing requirements. A pressure test to de-
termine if the natural gas piping in each school facility will hold at
least normal operating pressure must be performed as specified.
For systems on which the normal operating pressure is less than
0.5 psig, the test pressure must be 5 psig and the time interval 30
minutes. For systems on which the normal operating pressure
is 0.5 psig or more, the test pressure must be 1.5 times the nor-
mal operating pressure or 5 psig, whichever is greater, and the
time interval 30 minutes. A pressure test using normal operat-
ing pressure may be utilized only on systems operating at 5 psig
or greater, and the time interval must be one hour. The testing
must be conducted by a licensed plumber; a qualified employee
or agent of the school who is regularly employed as or acting
as a maintenance person or maintenance engineer; or a person
exempt from the plumbing license law as provided in Texas Civil
Statutes, Article 6243-101, §3.

The testing of public school facilities must be completed as fol-
lows: for school facilities tested prior to the beginning of the
1997-1998 school year, at least once every two years thereafter
before the beginning of the school year; for school facilities not
tested prior to the beginning of the 1997-1998 school year, as
soon as practicable thereafter but prior to the beginning of the
1998-1999 school year and at least once every two years there-
after before the beginning of the school year; for school facilities
operated on a year-round calendar and tested prior to July 1,
1997, at least once every two years thereafter; and for school fa-
cilities operated on a year-round calendar and not tested prior to
July 1, 1997, once prior to July 1, 1998, and at least once every
two years thereafter.
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The testing of charter and private school facilities must occur
at least once every two years and must be performed before the
beginning of the school year, except for school facilities operated
on a year-round calendar, which must be tested not later than
July 1 of the year in which the test is performed. The initial test
of charter and private school facilities must occur prior to the
beginning of the 2003-2004 school year or by August 31, 2003,
whichever is earlier.

The firm or individual conducting the test must immediately re-
port any hazardous natural gas leak to the board of trustees of
the school district and the natural gas supplier; for a public school
facility, and to the person responsible for such school facility and
the natural gas supplier for a charter or private school facility.
The school pipe testing must be recorded on Railroad Commis-
sion Form PS-86.

Proposed new §8.230(d) requires natural gas suppliers to main-
tain for at least two years a listing of the school facilities to which
it sells and delivers natural gas as well as copies of the written
notification regarding testing, Form PS-86, and hazardous leaks
received pursuant to Texas Utilities Code, §8121.5005-121.507,
and the rule.

The proposed amendment to §8.235, Natural Gas Pipelines
Public Education and Liaison, would substitute "Safety Divi-
sion" for "Gas Services Division, Pipeline Safety Section," in
subsection (e).

Proposed new 8§8.245, Penalty Guidelines for Pipeline Safety Vi-
olations, derives from current 887.70(j), but is expanded to in-
clude the requirements enacted by Senate Bill 310 (Acts 2001,
77th Leg., ch. 1233, 88 5 and 71, respectively, eff. Sept. 1,
2001) in Texas Natural Resources Code, §81.0531, and Texas
Utilities Code, §121.206, both of which require the Commission,
by rule, to adopt guidelines to be used in determining the amount
of the penalty for violations of pipeline safety rules.

Specifically, Texas Natural Resources Code, §81.0531(d) pro-
vides that the rule must set forth the guidelines to be used in
determining the amount of the penalty for a violation of a provi-
sion of Title 3 of the Texas Natural Resources Code or a rule,
order, or permit that relates to pipeline safety. The guidelines
must also include a penalty calculation worksheet that specifies
the typical penalty for certain violations, circumstances justify-
ing enhancement of a penalty and the amount of the enhance-
ment, and circumstances justifying a reduction in a penalty and
the amount of the reduction. The guidelines must take into ac-
count the permittee’s history of previous violations, including the
number of previous violations; the seriousness of the violation
and of any pollution resulting from the violation; any hazard to
the health or safety of the public; the degree of culpability; the
demonstrated good faith of the person charged; and any other
factor the commission considers relevant.

Texas Utilities Code, §121.206, authorizes the Commission to
assess an administrative penalty against a person who violates
Texas Utilities Code, §121.201, or Subchapter | (Texas Utilities
Code, 88121.451-121.454) or a safety standard or rule relating
to the transportation of gas and gas pipeline facilities adopted
under those provisions. Subsection 121.206(d) requires that the
Commission’s rule must include a penalty calculation worksheet
that specifies the typical penalty for certain violations, circum-
stances justifying enhancement of a penalty and the amount of
the enhancement, and circumstances justifying a reduction in a
penalty and the amount of the reduction. The guidelines must
take into account the permittee’s history of previous violations,

including the number of previous violations; the seriousness of
the violation and of any pollution resulting from the violation; any
hazard to the health or safety of the public; the degree of culpa-
bility; the demonstrated good faith of the person charged; and
any other factor the commission considers relevant. The pro-
posed rule summarizes and explains the Commission’s practice
with respect to requesting, recommending, or finally assessing
penalties in an enforcement action.

Proposed new 88.245(a) provides that the section offers only
guidelines, in compliance with the requirements of Texas Nat-
ural Resources Code, 881.0531(d), and Texas Utilities Code,
§121.206(d). The penalty amounts contained in the tables in
this section are provided solely as guidelines to be considered
by the Commission in determining the amount of administrative
penalties for violations of provisions of Title 3 of the Texas Natu-
ral Resources Code relating to pipeline safety, or of rules, orders
or permits relating to pipeline safety adopted under those pro-
visions, and for violations of Texas Utilities Code, 8121.201 or
Subchapter | (88§121.451-121.454), or a safety standard or rule
relating to the transportation of gas and gas pipeline facilities
adopted under those provisions.

Proposed new §8.245(b) states that the establishment of these
penalty guidelines in no way limits the Commission’s authority
and discretion to assess administrative penalties in any amount
up to the statutory maximum when warranted by the facts in any
case.

Proposed new 8§8.245(c) lists the factors to be considered in de-
termining the amount of any penalty requested, recommended,
or finally assessed in an enforcement action. The amount will
be determined on an individual case-by-case basis for each vio-
lation, taking into consideration the person’s history of previous
violations, including the number of previous violations; the seri-
ousness of the violation and of any pollution resulting from the
violation; any hazard to the health or safety of the public; the
degree of culpability; the demonstrated good faith of the person
charged; and any other factor the Commission considers rele-
vant.

Proposed new 88.245(d) sets forth typical penalties for viola-
tions of provisions of Title 3 of the Texas Natural Resources
Code relating to pipeline safety, or of rules, orders, or permits
relating to pipeline safety adopted under those provisions, and
for violations of Texas Utilities Code, §121.201 or Subchapter |
(88121.451-121.454), or a safety standard or rule relating to the
transportation of gas and gas pipeline facilities adopted under
those provisions in Table 1.

Proposed new 8§8.245(e) explains that for violations that involve
threatened or actual pollution; result in threatened or actual
safety hazards; result from the reckless or intentional conduct
of the person charged; or involve a person with a history of prior
violations, the Commission may assess an enhancement of the
typical penalty, as shown in Table 2. The enhancement may be
in any amount in the range shown for each type of violation.

Proposed new §8.245(f) provides that for violations in which the
person charged has a history of prior violations within seven
years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior vi-
olations or the total amount of previous administrative penalties,
but not both. The actual amount of any penalty enhancement will
be determined on an individual case-by-case basis for each vio-
lation. The guidelines in Tables 3 and 4 are intended to be used
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separately. Either guideline may be used where applicable, but
not both.

Proposed new 88.245(g) provides that the recommended
penalty for a violation may be reduced by up to 50% if the
person charged agrees to a settlement before the Commission
conducts an administrative hearing to prosecute a violation.
Once the hearing is convened, the opportunity for the person
charged to reduce the basic penalty is no longer available. The
reduction applies to the basic penalty amount requested and
not to any requested enhancements.

Proposed new 88.245(h) provides that, in determining the to-
tal amount of any penalty requested, recommended, or finally
assessed in an enforcement action, the Commission may con-
sider, on an individual case-by-case basis for each violation, the
demonstrated good faith of the person charged. Demonstrated
good faith includes, but is not limited to, actions taken by the per-
son charged before the filing of an enforcement action to remedy;,
in whole or in part, a violation of the pipeline safety rules or to
mitigate the consequences of a violation of the pipeline safety
rules.

Proposed new 88.245(i) explains the penalty calculation work-
sheet in Table 5. The worksheet lists the typical penalty amounts
for certain violations; lists each of the circumstances justifying
enhancements of a penalty and the amount of the enhancement;
and lists each of the circumstances justifying a reduction in a
penalty and the amount of the reduction.

Subchapter D. Requirements for Hazardous Liquids and Carbon
Dioxide Pipelines Only.

Proposed new rules in Subchapter D, Requirements for Haz-
ardous Liquids and Carbon Dioxide Pipelines Only, will include
proposed new §8.301, Required Records and Reporting; and
proposed new 88.305, Corrosion Control Requirements; and
current 88.310, Community Liaison and Public Education for
Hazardous Liquids and Carbon Dioxide Pipelines, and §8.315,
Hazardous Liquids and Carbon Dioxide Pipelines or Pipeline
Facilities Located Within 1,000 Feet of a Public School Building
or Facility.

Proposed new §8.301, Required Records and Reporting, de-
rives from current §7.84(a), (b), (c) and (e). The Commission has
modified the current rule’s organization and wording to achieve
specificity and clarity, but the substance of the provisions is un-
changed from current requirements.

Proposed new 88.301(a) covers accident reports. In the event
of any failure or accident involving an intrastate pipeline facility
from which any hazardous liquid or carbon dioxide is released,
if the failure or accident is required to be reported by 49 CFR
Part 195, then the operator is required to report to the Commis-
sion. In the event of an accident involving crude oil, the operator
must notify the Division, which in turn must notify the Commis-
sion’s appropriate Oil and Gas district office, by telephone to the
Commission’s emergency line at the earliest practicable moment
following discovery of the incident (within two hours). The initial
telephone report must include the company/operator name; the
location of leak or incident; the time and date of accident/inci-
dent; any fatalities and/or personal injuries; phone number of
operator; and other significant facts relevant to the accident or
incident.

Within 30 days of discovery of the incident, the operator must
submit a completed Form H-8 to the Oil and Gas Division of the
Commission. In situations specified in the 49 CFR Part 195, the

operator must also file duplicate copies of the required Depart-
ment of Transportation form with the Division.

For incidents involving hazardous liquids, other than crude oil,
and carbon dioxide, the operator must notify the Division by
telephone at the earliest practicable moment following discovery
(within two hours) and within 30 days of discovery of the
incident, file in duplicate with the Division a written report using
the appropriate Department of Transportation form (as required
by 49 CFR Part 195) or a facsimile.

Proposed new §8.301(b) pertains to annual reports. Each oper-
ator is required to file with the Commission an annual report on
Form PS-45 listing line sizes and lengths, hazardous liquids or
carbon dioxide being transported, and accident/failure data. The
report is to be filed with the Commission on or before March 15
of a year for the preceding calendar year reported.

Proposed new §8.301(c) covers the requirement that operators
file facility response plans. Simultaneously with filing either an
initial or a revised facility response plan with the United States
Department of Transportation, each operator is required to sub-
mit to the Division a copy of the initial or revised facility response
plan prepared under the Qil Pollution Act of 1990, for all or any
part of a hazardous liquid pipeline facility located landward of the
coast.

Proposed new §8.305, Corrosion Control Requirements, derives
from current 87.86. The Commission has modified the current
rule’s organization and wording to achieve specificity and clarity,
but the substance of the provisions is unchanged from current
requirements.

Operators are required to comply or ensure compliance with the
specified requirements for the installation and construction of
new pipeline metallic systems, the relocation or replacement of
existing facilities, and the operation and maintenance of steel
pipelines.

Proposed new §8.305(1) sets forth the requirements for atmo-
spheric corrosion control. Each aboveground pipeline or por-
tion of pipeline exposed to the atmosphere must be cleaned
and coated or jacketed with material suitable for the prevention
of atmospheric corrosion. For onshore pipelines, the intervals
between inspections must not exceed five years; for offshore
pipelines, reevaluations are required at least once each calen-
dar year, with intervals not to exceed 15 months.

Proposed new §8.305(2) deals with pipeline coatings. All coated
pipe used for the transport of hazardous liquids or carbon dioxide
must be electrically inspected prior to placement using coating
deficiency (holiday) detectors to check for any faults not observ-
able by visual examination. The holiday detector must be op-
erated in accordance with manufacturer’s instructions and at a
voltage level appropriate for the electrical characteristics of the
pipeline system being tested.

Proposed new §8.305(3) requires that joint fittings, and tie-ins be
coated with materials compatible with the coatings on the pipe.

Proposed new §8.305(4) pertains to cathodic protection test sta-
tions. Each cathodically protected pipeline must have test sta-
tions or other electrical measurement contact points sufficient to
determine the adequacy of cathodic protection. These locations
mustinclude but are not limited to pipe casing installations and all
foreign metallic cathodically protected structures. Test stations
(electrode locations) used when taking pipe-to-soil readings for
determining cathodic protection must be selected to give repre-
sentative pipe-to-soil readings. Readings taken at test stations
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(electrode locations) over or near one or more anodes are not,
by themselves, considered representative.

In addition, all test lead wire attachments and bared test lead
wires must be coated with an electrically insulating material.
Where the pipe is coated, the insulation of the test lead wire
material must be compatible with the pipe coating and wire in-
sulation. Cathodic protection systems must meet or exceed the
minimum criteria set forth in Criteria For Cathodic Protection of
the most current edition of the National Association of Corrosion
Engineers (NACE) Standard RP-01-69.

Proposed new 88.305(5) concerns monitoring and inspection.
Each cathodic protection rectifier or impressed current power
source must be inspected at least six times each calendar year,
with intervals not to exceed 2 1/2 months, to ensure that it is
operating properly. Each reverse-current switch, diode, and in-
terference bond whose failure would jeopardize structure pro-
tection must be checked electrically for proper performance six
times each calendar year, with intervals not to exceed 2 1/2
months. Each remaining interference bond must be checked
at least once each calendar year, with intervals not to exceed
15 months. Each operator is required to utilize right-of-way in-
spections to determine areas where interfering currents are sus-
pected. In the course of these inspections, personnel must be
alert for electrical or physical conditions which could indicate in-
terference from a neighboring source. Whenever suspected ar-
eas are identified, the operator must conduct appropriate electri-
cal tests within six months to determine the extent of interference
and take appropriate action.

Proposed new 88.305(6) requires that each operator take prompt
remedial action to correct any deficiencies observed during mon-
itoring.

Mary McDaniel, Director, Safety Division, has determined that
for each year of the first five years that the proposed new rules
and amendments will be in effect, there will be no fiscal impli-
cations to state or local governments. Municipalities that oper-
ate natural gas distribution systems are subject to the Commis-
sion’s pipeline safety rules; however, the proposed new rules
are either substantively the same as current rules in Chapter
7, some of which have been in place since 1976, or they put
into a formal rule a procedure that has been used by Commis-
sion staff and subject pipelines on an informal basis for several
years. Proposed new 88.245, Penalty Guidelines for Pipeline
Safety Violations, embodies in rule format a summary and ex-
planation of statutory provisions and Commission practice with
respect to requesting, recommending, and determining penalty
amounts for pipeline safety violations, as required by Texas Nat-
ural Resources Code, §81.0531(d), and Texas Utilities Code,
§121.206(d), enacted by Senate Bill 310 (Acts 2001, 77th Leg.,
ch. 1233, 88 5 and 71, respectively, eff. Sept. 1, 2001), but
only those pipeline operators who become subject to Commis-
sion enforcement actions for pipeline safety violations would be
subject to its terms.

Ms. McDaniel has also determined that, for each year of the
first five years that the proposed new rules and amendments are
in effect, the public benefit will be that all pipeline safety rules
will be located in their own chapter. This should make it easier
for operators to locate the rules, thus making compliance easier
for pipeline operators to achieve and making pipeline operations
safer. Also, combining provisions that apply to all pipelines is
efficient. Having all pipeline safety regulations in a single chapter
makes them easier for the public to find and understand what is
required of pipeline operators.

The Commission anticipates that there will be no additional cost
to individuals, small businesses, or micro-businesses of comply-
ing with the proposed new rules and amendments. Most of the
new rules are substantively the same as current rules in Chap-
ter 7, with which all operators are currently required to comply.
One proposed new rule merely formalizes the procedure for ob-
taining a waiver of a pipeline safety rule that has been observed
informally for at least 10 years. Finally, proposed new §8.245
applies to pipeline operators against whom enforcement actions
are brought for violations of pipeline safety rules, and is a sum-
mary and explanation of current statutory provisions and Com-
mission practice with respect to requesting, recommending, and
determining penalty amounts for pipeline safety violations.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 60 days after publication in the Texas
Register and should refer to Gas Utilities Docket No. 9255. For
more information, call Mary McDaniel at (512) 463-7166. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.

SUBCHAPTER A. GENERAL REQUIRE-
MENTS AND DEFINITIONS
16 TAC 88.1, §8.5

The Commission proposes the new sections and the amend-
ments to current rules in Chapter 8, Subchapter A, under Texas
Natural Resources Code, §881.051 and 81.052, which give the
Commission jurisdiction over all common carrier pipelines in
Texas, persons owning or operating pipelines in Texas, and their
pipelines and oil and gas wells, and authorize the Commission to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission
as set forth in 881.051, including such rules as the Commission
may consider necessary and appropriate to implement state
responsibility under any federal law or rules governing such
persons and their operations; Texas Natural Resources Code,
§8117.001-117.101, which authorize the Commission to adopt
safety standards and practices applicable to the transportation
of hazardous liquids and carbon dioxide and associated pipeline
facilities within Texas to the maximum degrees permissible
under, and to take any other requisite action in accordance
with, 49 United States Code Annotated, §60101, et seq.; and
Texas Utilities Code, 88121.201-121.210, which authorize the
Commission to adopt safety standards and practices applicable
to the transportation of gas and to associated pipeline facilities
within Texas to the maximum degree permissible under, and to
take any other requisite action in accordance with, 49 United
States Code Annotated, 860101, et seq.; Texas Utilities Code,
88121.251-121.253, which governs the use of malodorants in
natural and liquefied natural gas and authorizes the Commission
to make rules as necessary to carry out the purposes of this
section; and Texas Utilities Code, 88121.5005-121.507, which
govern the testing of natural gas piping systems in school
facilities and require the Commission to enforce the provisions
of the statute.

Texas Natural Resources Code, §881.051, 81.052, and 117.001-
117.101; Texas Utilities Code, 88121.201-121.210, 8§121.251-
121.253, and §8121.5005-121.507; and 49 United States Code
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Annotated, 860101, et seq., are affected by the proposed new
sections and amendments in Chapter 8, Subchapter A.

Statutory authority: Texas Natural Resources Code, §881.051,
81.052, and 117.001-117.101; Texas Utilities Code, §8121.201-
121.210, 88121.251-121.253, and §8121.5005- 121.507; and 49
United States Code Annotated, 860101, et seq.

Cross-reference to statute: Texas Natural Resources Code,
Chapters 81 and 117; Texas Utilities Code, Chapter 121; and
49 United States Code Annotated, Chapter 601.

Issued in Austin, Texas on April 23, 2004.
88.1. General Applicability and Standards.
(8) Applicability.

(1) Therulesin this chapter establish minimum standards
of accepted good practice and apply to:

(A) 4l gas pipeline facilities and facilities used in the
intrastate transportation of natural gas, including master metered sys-
tems, as provided in 49 United States Code (U.S.C.) 860101, et seq.,
and Texas Utilities Code, §§121.001-121.507;

(B) the intrastate pipeline transportation of hazardous
liquids or carbon dioxide and all intrastate pipeline facilities as pro-
videdin49 U.S.C. 860101, et seq., and Texas Natural Resources Code,
§8117.011 and 117.012; and

(C) adl pipeline facilities originating in Texas waters
(three marine leagues and all bay areas). These pipeline facilities
include those production and flow lines originating at the well.

(2) The regulations do not apply to those fecilities and
transportation services subject to federal jurisdiction under: 15 U.S.C.
§717, et seq., or 49 U.S.C. 860101, et seq.

(b) Minimum safety standards. The Commission adopts by

(2) If an operator transports gas and/or operates pipeline
facilities which are in part subject to the jurisdiction of the Commis-
sion and in part subject to the Department of Transportation pursuant
to 49 U.S.C. 860101, et seq., the operator may request in writing to
the Commission that all of its pipeline facilities and transportation be
subject to the exclusive jurisdiction of the Department of Transporta
tion. If the operator filesawritten statement under oath that it will fully
comply with the federal safety rules and regulations, the Commission
may grant an exemption from compliance with this chapter.

(d) Concurrent filing. A person filing any document or infor-
mation with the Department of Transportation shall file a copy of that
document or information with the Safety Division.

(e) Pendlties. A person who submits incorrect or false infor-
mation with the intent of misleading the Commission regarding any
material aspect of an application or other information required to be
filed at the Commission may be penalized as set out in Texas Natu-
ral Resources Code, 88117.051-117.054, and/or Texas Utilities Code,
88121.206-121.210, and the Commission may dismiss with prejudice
to refiling an application containing incorrect or false information or
reject any other filing containing incorrect or false information.

(f) Retroactivity. Nothing in this chapter shall be applied
retroactively to any existing intrastate pipeline facilities concerning
design, fabrication, installation, or established operating pressure,
except as required by the Office of Pipeline Safety, Department of
Transportation. All intrastate pipeline facilities shall be subject to the
other safety requirements of this chapter.

88.5. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unlessthe context clearly indicates otherwise.
In addition to the following defined terms, definitions given in 49 CFR
Parts 191, 192, 193, 195, and 199 are hereby adopted by reference as
definitions for purposes of this chapter.

referencethefollowing provisions, as modified in thischapter, effective
April 9, 2004.

(1) Natura gas pipelines shall be designed, constructed,

(1) Affected person--This definition of this term applies
only to the procedures and requirements of §8.125 of thistitle (relating
to Waiver Procedure). The term includes but is not limited to:

maintained, and operated in accordancewith 49 U.S.C. 860101, et seq.;
49 Code of Federal Regulations (CFR) Part 191, Transportation of Nat-
ural and Other Gas by Pipeline; Annual Reports, Incident Reports, and
Safety-Related Condition Reports; 49 CFR Part 192, Transportation of
Natural and Other Gas by Pipeline: Minimum Federal Safety Stan-
dards; and 49 CFR Part 193, Liquefied Natural Gas Facilities: Federal

(A) persons owning or occupying real property within
500 feet of any property line of the site for the facility or operation for
which the waiver is sought;

(B) thecity council, asrepresented by the city attorney,
the city secretary, the city manager, or the mayor, if the property that is

Safety Standards.

(2) Hazardous liquids or carbon dioxide pipelines shall
comply with 49 U.S.C. 860101, et seq.; and 49 CFR Part 195,
Transportation of Hazardous Liquids by Pipeline.

(3) All operatorsof pipelinesand/or pipelinefacilitiesshall

the site of the facility or operation for which the waiver is sought is|o-
cated whally or partly within any incorporated municipal boundaries,
including the extraterritorial jurisdiction of any incorporated munici-
pality. If the site of the facility or operation for which the waiver is
sought is located within more than one incorporated municipality, then
the city council of every incorporated municipality within which the

comply with 49 CFR Part 199, Drug and Alcohol Testing.

(c) Specid situations. Nothing in this chapter shall prevent the
Commission, after notice and hearing, from prescribing more stringent

siteislocated is an affected person;

(C) the county commission, as represented by the
county clerk, if the property that is the site of the facility or operation

standards in particular situations. In special circumstances, the Com-
mission may require the following:

(1) Any operator which cannot determineto its satisfaction
the standards applicable to special circumstances may request in writ-
ing the Commission’s advice and recommendations. In a specia case,
and for good cause shown, the Commission may authorize exemption,
modification, or temporary suspension of any of the provisions of this
chapter, pursuant to the provisions of §8.125 of this title (relating to
Waiver Procedure).

for which the waiver is sought is located wholly or partly outside the
boundary of any incorporated municipdity. If the site of the facility or
operation for which the waiver is sought is located within more than
one county, then the county commission of every county within which
the site is located is an affected person;

(D) any other person who would be adversely impacted
by the waiver sought.

(2) Applicant--A person who has filed with the Safety Di-
vision a complete application for a waiver to a pipeline safety rule or
regulation, or arequest to use direct assessment or other technology or
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assessment methodology not specifically listed in §8.101(b)(1), of this

who either purchasesthe gasdirectly through ameter or by other means

title (relating to Pipeline I ntegrity Assessment and Management Plans

such as rents.

for Natural Gas and Hazardous Liquids Pipelines).
(3) Application for waiver--The written request, including

(19) Natural gassupplier--Theentity selling and delivering
the natural gasto a school facility or a master metered system. If more

all reasons and al appropriate documentation, for the waiver of a par-
ticular rule or regulation with respect to a specific facility or operation.

(4) Charter school--An elementary or secondary school op-
erated by an entity created pursuant to Texas Education Code, Chapter
12.

(5) Commission--The Railroad Commission of Texas.

(6) Direct assessment--A structured processthat defineslo-
cations where apipeline is physically examined to provide assessment
of pipelineintegrity. The process includes collection, analysis, assess-
ment, and integration of data, including but not limited to the items
listed in subsection (b)(1) of this section. The physica examination
may include coating examination and other applicable non-destructive

(7) Director--the director of the Safety Division or the di-
rector’'s delegate.

(8) Division--The Safety Division of the Commission.

(9) Farmtap odorizer--A wick-type odorizer serving acon-
sumer or consumers off any pipeline other than that classified as dis-
tribution as defined in 49 CFR Part 192.3 which uses not more than 10
mcf on an average day in any month.

(10) Gas-Natura gas, flammable gas, or other gas which
is toxic or corrosive.

(11) Gas company--Any person who owns or operates
pipeline facilities used for the transportation or distribution of gas,
including master metered systems.

(12) Hazardousliquid--Petroleum, petroleum products, an-

than one entity sellsand delivers natural gasto aschool facility or mas-
ter metered system, each entity isanatural gas supplier for purposes of
this chapter.

(20) Operator--A person who operates on his or her own
behalf or as an agent designated by the owner to operate intrastate

(21) Person--Any individua, firm, joint venture, partner-
ship, corporation, association, cooperative association, joint stock as-
sociation, trust, or any other business entity, including any trustee, re-
ceiver, assignee, or persona representative thereof, a state agency or
institution, a county, amunicipality, or school district or any other gov-
ernmental subdivision of this state.

(22) Person responsible for a school facility--In the case
of apublic schoal, the superintendent of the school district as defined
in Texas Education Code, §11.201, or the superintendent’s designee
previously specified in writing to the natural gas supplier. In the case of
charter and private schools, the principal of the school or theprincipa’s
designee previously specified in writing to the natural gas supplier.

(23) Pipeline facilities-New and  existing  pipe,
right-of-way, and any equipment, facility, or building used or
intended for use in the transportation of gas or hazardous liquid or
their treatment during the course of transportation.

(24) Pressure test--Those techniques and methodologies
prescribed for leak-test and strength-test requirements for pipelines.
For natural gas pipelines, the requirements are found in 49 Code
of Federal Regulations (CFR) Part 192, and specifically include 49
CFR 88192.505, 192.507, 192.515, and 192.517. For hazardous
liquids pipelines, the requirements are found in 49 CFR Part 195,

hydrous ammonia, or any substance or material whichisin liquid state,
excluding liquefied natural gas, when transported by pipeline facili-

and specifically include 49 CFR §8195.305, 195.306, 195.308, and
195.310.

ties and which has been determined by the United States Secretary of
Transportation to pose an unreasonable risk to life or property when
transported by pipeline facilities.

(13) In-lineinspection--Aninterna inspection by atool ca-
pable of detecting anomaliesin pipeline walls such as corrosion, metal
loss, or deformation.

(14) Intrastate pipelinefacilities--Pipelinefacilities|ocated
within the State of Texas which are not used for the transportation of

(25) Private school--An elementary or secondary school
operated by an entity accredited by the Texas Private School Accredi-
tation Commission.

(26) Public school--An elementary or secondary school op-
erated by an entity created in accordance with the laws of the State of
Texasand accredited by the Texas Education Agency pursuant to Texas
Education Code, Chapter 39, Subchapter D. The term does not include
programs and facilities under the jurisdiction of the Texas Department

natura gas or hazardous liquids or carbon dioxide in interstate or for-

of Mental Health and Mental Retardation, the Texas Youth Commis-

eign commerce.

(15) Lease user--A consumer who receives free gasin a
contractual agreement with a pipeline operator or producer.

(16) Liquids company--Any person who owns or operates

sion, the Texas Department of Human Services, the Texas Department
of Criminal Justice or any probation agency, the Texas School for the
Blind and Visually Impaired, the Texas School for the Deaf and Re-
gional Day Schools for the Deaf, the Texas Academy of Mathemat-
ics & Science, the Texas Academy of Leadership in the Humanities,

apipeline or pipelines and/or pipeline facilities used for the transporta

and home school s or proprietary schools as defined in Texas Education

tion or distribution of any hazardous liquid, or carbon dioxide, or an-

(17) Master meter operator--The owner, operator, or man-
ager of amaster metered system.

(18) Master metered system--A pipeline system (other than
alocal distribution company) for distributing gas within but not limited
to a definable area, such as a mobile home park, housing project, or
apartment complex, where the operator purchases metered gas from
an outside source for resale through a gas distribution pipeline system.
The gas distribution pipeline system supplies the ultimate consumer

Code, §132.001.

(27) Schoal facility--All piping, buildings and structures
operated by apublic, charter, or private school that are downstream of a
meter measuring natural gas service in which students receive instruc-
tion or participate in school sponsored extracurricular activities, ex-
cluding maintenance or busfacilities, administrative offices, and simi-
lar facilities not regularly utilized by students.

(28) Secretary--The Secretary of the United States Depart-
ment of Transportation.
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(29) Trangportation of gas--The gathering, transmission, or
distribution of gas by pipeline or its storage within the State of Texas.
For purposes of safety regulation, the term shall not include the gath-
ering of gasin those rural locations which lie outside the limits of any
incorporated or unincorporated city, town, village, or any other desig-
nated residential or commercial areasuch asasubdivision, abusinessor
shopping center, a community development, or any similar populated
area which the Secretary of Transportation may define as a nonrural
area.

(30) Transportation of hazardous liquids or carbon diox-
ide--The movement of hazardousliquids or carbon dioxide by pipeline,
or their storage incidental to movement, except that, for purposes of
safety regulations, it doesnot include any such movement through gath-
ering linesin rura locations or production, refining, or manufacturing
facilities or storage or in-plant piping systems associated with any of

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402736

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTER B. REQUIREMENTS FOR
NATURAL GAS AND HAZARDOUS LIQUIDS
PIPELINES

16 TAC §88.51, 8.101, 8.105, 8.110, 8.115, 8.125, 8.130

The Commission proposes the new sections and the amend-
ments to current rules in Chapter 8, Subchapter B, under Texas
Natural Resources Code, §881.051 and 81.052, which give
the Commission jurisdiction over all common carrier pipelines
in Texas, persons owning or operating pipelines in Texas,
and their pipelines and oil and gas wells, and authorize the
Commission to adopt all necessary rules for governing and
regulating persons and their operations under the jurisdiction of
the Commission as set forth in §81.051, including such rules
as the Commission may consider necessary and appropriate
to implement state responsibility under any federal law or rules
governing such persons and their operations; Texas Natural
Resources Code, 88117.001-117.101, which authorize the
Commission to adopt safety standards and practices applicable
to the transportation of hazardous liquids and carbon dioxide
and associated pipeline facilities within Texas to the maximum
degrees permissible under, and to take any other requisite
action in accordance with, 49 United States Code Annotated,
860101, et seq.; Texas Utilities Code, §8121.201-121.210,
which authorize the Commission to adopt safety standards and
practices applicable to the transportation of gas and to asso-
ciated pipeline facilities within Texas to the maximum degree
permissible under, and to take any other requisite action in
accordance with, 49 United States Code Annotated, 860101, et
seq.; Texas Utilities Code, §8121.251-121.253, which governs
the use of malodorants in natural and liquefied natural gas
and authorizes the Commission to make rules as necessary to

carry out the purposes of this section, and Texas Utilities Code,
§8121.5005-121.507, which govern the testing of natural gas
piping systems in school facilities and require the Commission
to enforce the provisions of the statute.

Texas Natural Resources Code, §881.051, 81.052,
117.001-117.101; Texas Utilities Code, 8§8121.201-121.210,
8§8121.251-121.253, and 8§8121.5005-121.507; and 49 United
States Code Annotated, 860101, et seq., are affected by
the proposed new sections and amendments in Chapter 8,
Subchapter B.

Statutory authority: Texas Natural Resources Code, §881.051,
81.052, and 117.001-117.101; Texas Utilities Code, §8121.201-
121.210, 88121.251-121.253, and §8121.5005- 121.507; and 49
United States Code Annotated, 860101, et seq.

Cross-reference to statute: Texas Natural Resources Code,
Chapters 81 and 117; Texas Utilities Code, Chapter 121; and
49 United States Code Annotated, Chapter 601.

§8.51. Organization Report.

Each gas company and each liquids company operating wholly or par-
tially within this state, acting either as principal or as agent for another,
and performing operations within the jurisdiction of the Commission,
shall have on file with the Commission an approved organization re-
port (Form P-5) and financial security as required by Texas Natura
Resources Code, §891.103-91.1091, and §3.1 of thistitle (relating to
Organization Report; Retention of Records; Notice Requirements).

§8.101. Pipeline Integrity Assessment and Management Plans for
Natural Gas and Hazardous Liquids Pipelines.

(@) [Definitions and Applicability.]

[(2) Definitions. The following words and terms, when
used in this section shall have the following meanings, unless the con-
text clearly indicates otherwise.]

[(A) Direct assessment--A structured process that de-
fines locations where a pipeline is physically examined to provide as-
sessment of pipeline integrity. The process includes collection, analy-
sis; assessment; and integration of data; including but not limited to the
items listed in subsection (b)(1) of this section. The physical exami-
structive evaluation:]

[(B) In-lineinspection--Aninternal inspection by atool
capable of detecting anomalies in pipeline walls such as corrosion,
metal loss; or deformation:]

I( Pressure test--Those techniques and method-
ologies prescribed for leak-test and strength-test reguirements for
pipelines. For natural gas pipelines, the requirements are found in 49
Code of Federal i R) Part 192, and specificaly include
49 CFR §8192.503(b)(c)(d), 192.505, 192.507, 192.515, and 192.517.
For hazardous liquids pipelines, the requirements are found in 49
CFR Part 195, and specifically include 49 CFR §§195.304, 195.305,
195.306, 195.308, and 195.310.]

[(2) Applicability.] This section does not apply to plastic
pipelines.
(b) By February 1, 2002, operators of intrastate transmission
and gathering lines subject to the requirements of 49 CFR 192 or 49
CFR 195 shall have designated [designate] to the Commission [Com-
mission’s Pipeline Safety Section] on a system-by-system or segment
within each system basis whether the pipeline operator has chosen to
use the risk-based analysis pursuant to paragraph (1) of this subsection
or the prescriptive plan authorized by paragraph (2) of this subsection.
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Operators using the risk-based plan shall complete at least 50% of the
initial assessments by January 1, 2006, and the remainder by January
1, 2011; operators using the prescriptive plan shall complete theinitial
integrity testing by January 1, 2006, or January 1, 2011, pursuant to the
requirements of paragraph (2) of this subsection.

(D - (2 (Nochange)
(©) - (f) (No change)
§8.105. Records.

Each pipeline operator shall maintain thefollowing most current record
or records for at least the longer of either the interval between pre-
scribed tests plus one year or five yearsif no other time period is spec-
ified:

(1) For gas pipelines, those records and documents
required by 49 CFR Parts 191, 192, 193, and 199, and 8§8.215 of this

paper and shall be double or one and one-half spaced, except that foot-
notes and lengthy quotations may be single spaced. Exhibits attached

(c) Content. The application shall contain the following:

(1) thename, business address, and telephone number, and
facsimiletransmission number and electronic mail address, if available,
of the applicant and of the applicant’ s authorized representative, if any;

(2) adescription of the particular operation for which the
walver is sought;

(3) a statement concerning the regulation from which the
waiver is sought and the reason for the exception;

(4) adescription of the facility at which the operation is
conducted, including, if necessary, design and operation specifications,

chapter (relating to Odorization of Gas).

(2) For liquids pipelines, those records and documents re-
quired by 49 CFR Parts 195 and 199.

(3) Records of al design and installation of new and used
pipe, including design pressure calculations, pipeline specifications,
specified minimum yield strength and wall-thickness cal cul ations, each
valve, fitting, fabricated branch connection, closure, flange connection,
station piping, fabricated assembly, and above-ground breakout tank.

(4) Records of all pipeline construction, procedures, train-
ing, and inspection pertaining to welding, nondestructive testing, and

(5) Records of all hydrostatic testing performed on all
pipeline segments, components, and tie-ins.

(6) Recordsinvolved in the performance of the procedures
outlined in the operations and maintenance procedure manual required
by §8.110 of thistitle (relating to Operations and Maintenance Proce-

monitoring and control devices, maps, calculations, and test results;

(5) adescription of the acreage and/or address upon which
the facility and/or operation that is the subject of the waiver request is
located. The description shall:

(A) include aplat drawing;

(B) identify thesite sufficiently to permit determination
of property boundaries;

(C) identify environmenta surroundings;

(D) identify placement of buildings and areas intended
for human occupancy that could be endangered by afailure or malfunc-
tion of the facility or operation;

(E) state the ownership of the real property of the site;

and

(F) state under what legal authority the applicant, if not
the owner of therea property, is permitted occupancy;

dures).
§8.110. Operations and Maintenance Procedures.

Each pipeline operator shall prepare a manual or procedura plan, re-
quired by 49 CFR Parts 191, 192, 193, 195 or 199, as applicable, and
shall makeit available for Commission inspection upon request. If the

(6) an identification of any increased risks the particular
operation would create if the waiver were granted, and the additional
safety measures that are proposed to compensate for those risks;

(7) astatement of the reason the particular operation, if the
waiver were granted, would not be inconsistent with protection of the

Commission finds the plan is inadequate to achieve safe operation, the
operator shall revise the plan.

§8.115. Construction Commencement Report.

At least 30 days prior to commencement of construction of any instal-
lation totaling one mile or more of pipe, each operator shall file with

health, safety, and welfare of the general public;

(8) anorigina signature, inink, by the applicant or the ap-
plicant’s authorized representative, if any; and

(9) alist of the names, addresses, and telephone numbers
of all affected persons, as defined in §8.5 of thistitle (relating to Defi-

the Commission areport stating the proposed originating and terminat-
ing points for the pipeline, counties to be traversed, path, size and type
of pipe to be used, type of service, design pressure, and length of the
proposed line.

§8.125. \Waiver Procedure.

(& Filing. Any person may apply for a waiver of a pipeline
safety rule or regulation by filing an application for waiver with the Di-

nitions).
(d) Notice.

(1) Theapplicant shall send a copy of the application and a
notice of protest form published by the Commission by certified mail,
return receipt requested, to all affected persons on the same date of
filing the application with the Division. The notice shall describe the
nature of the waiver sought; shall state that affected persons have 30

vision. Upon the filing of an application for waiver of a pipeline safety

calendar days from the date of the last publication to file written ob-

rule, the Division shall assign a docket number to the application and
shall forward it to the director, and thereafter all documents relating to

jections or requests for a hearing with the Division; and shall include
the docket number of the application and the mailing address of the Di-

that application shall include the assigned docket number. The Divi-

vision. The applicant shall file all return receipts with the Division as

sion shall not assign a docket number to or consider any application
filed in response to a notice of violation of apipeline safety rule.

(b) Form. The application shall be typewritten on paper not to
exceed 8 1/2 inches by 11 inches and shall have margins of at |east one
inch. The contents of the application shall appear on one side of the

proof of notice.

(2) Theapplicant shall publish notice of its application for
waiver of apipeline safety rule once aweek for two consecutive weeks
in the state or local news section of a newspaper of general circulation
in the county or countiesin which thefacility or operation for which the
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requested waiver islocated. The notice shall describe the nature of the
waiver sought; shall state that affected persons have 30 calendar days

(A) modify the application to correct the deficiencies
and resubmit the application; or

fromthe date of thelast publication to filewritten objectionsor requests
for ahearing with the Division; and shall include the docket number of
the application and the mailing address of the Division. Within ten
calendar days of the date of last publication, the applicant shdl file
with the Division a publisher’ s affidavit from each newspaper in which
notice was published as proof of publication of notice. The affidavit
shall state the dates on which the notice was published and shall have
attached to it the tear sheets from each edition of the newspaper in
which the notice was published.

(3) The applicant shall give any other notice of the appli-
cation which the director may require.

(e) Protest.
(1) Affected persons shall have standing to object to or re-

(B) file a written request for a hearing on the matter
within ten calendar days of receiving notice of the assistant director’s
written decision not to recommend that the Commission grant the ap-
plication.

(9) Hearings.

(1) Within three days of receiving either atimely-filed ob-
jection or arequest for a hearing, the director shall forward thefile to
the Office of General Counsel for the setting of a hearing.

(2) The Office of General Counsel shall assign a presiding
examiner to conduct a hearing.

(3) The presiding examiner shall mail notice of the hearing
by certified mail, return receipt requested, not less than 30 calendar

quest a hearing on an application.

(2) A person who objects to or who requests a hearing on
the application shall file a written objection or request for a hearing
with the Division no later than the 30th calendar day after the date the
notice of the application was postmarked or the last date the notice was
published in the newspaper in the county in which the person owns or
occupies property, whichever is later.

(3) The objection or request for a hearing shall:

(A) dtate the name, address, and telephone number of
the person filing the obj ection or request for hearing and of every person
on whose behalf the objection or request for a hearing is being filed;
and

(B) include astatement of the facts on which the person
filing the protest relies to conclude that each person on whose behal f
the objection or request for ahearingisbeing filed is an affected person,
as defined in §8.5 of thistitle (relating to Definitions).

(f) Division review.

(1) The director shall complete the review of the applica-

days prior to the date of the hearing to:

(A)  the applicant;

(B) al personswho filed an objection or arequest for a
hearing; and

(C) 4l other affected persons.

(4) The presiding examiner shall conduct the hearing in ac-
cordancewith the procedural requirements of Texas Government Code,
Chapter 2001 (the Administrative Procedure Act), and Chapter 1 of this
title (relating to Practice and Procedure).

(h) Finding requirement. After a hearing, the Commission
may grant a waiver of a pipeline safety rule based on a finding or
findings that the grant of the waiver will neither imperil nor tend to
imperil the health, safety or welfare of the general public and the
environment.

(i) Notice to United States Department of Transportation.
Upon a Commission order granting a waiver of a pipeline safety rule,
the director shall give written notice to the Secretary of Transportation
pursuant to the provisions of 49 United States Code Annotated,

tion within 60 calendar days after the application iscomplete. If an ap-
plication remains incomplete 12 months after the date the application
was filed, such application shall expire and the director shall dismiss

§60118(d). The Commission’s grant of awaiver becomes effectivein
accordance with the provisions of 49 United States Code Annotated,
§60118(d).

without prejudice to refiling.

(A) If the director does not receive any objections or
reguests for a hearing from any affected person, the director may rec-
ommend in writing that the Commission grant the waiver if granting
the waiver will neither imperil nor tend to imperil the health, safety or
welfare of the genera public and the environment. The director shall
forward thefile, along with the written recommendation that the waiver
be granted, to the Office of General Counsel for the preparation of an
order.

(B) Thedirector shall not recommend that the Commis-
sion grant the waiver if the application was filed either to correct an
existing violation or to avoid the expense of safety compliance. The
director shall dismiss with prejudice to refiling an application filed in
response to a notice of violation of a pipeline safety rule.

(C) Ifthedirector declinesto recommend that the Com-
mission grant the waiver, the director shall notify the applicant in writ-
ing of the recommendation and the reason for it, and shall inform the
applicant of any specific deficiencies in the gpplication.

(2) If thedirector declinesto recommend that the Commis-
sion grant the waiver, and if the application was not filed either to cor-
rect an existing violation or solely to avoid the expense of safety com-
pliance, the applicant may either:

88.130. Enforcement.

() Periodic inspection. The Safety Division shall have re-
sponsibility for the administration and enforcement of the provisions
of this chapter. To this end, the Safety Division shall formulate a plan
or program for periodic evaluation of the books, records, and facilities
of gas companies and liquids companies operating in Texas on a sam-

pling basis, in order to satisfy the Commission that these companies
are in compliance with the provisions of this chapter.

(b) Scope of inspection. Upon reasonable notice, the Safety
Division or its authorized representative may, at any reasonable time,
inspect the books, files, records, reports, supplemental data, other doc-
umentsand information, plant, property, and facilities of agas company
or aliguids company to ensure compliance with the provisions of this
chapter.

(c) Company obligations.

(1) Each operator, officer, employee, and representative of
agas company or aliquids company operating in Texas shall cooperate
with the Safety Division and its authorized representatives in the ad-
ministration and enforcement of the provisions of this chapter; in the
determination of compliance with the provisions of this chapter; and
in the investigation of violations, alleged violations, accidents or inci-
dents involving intrastate pipeline facilities.
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(2) Each operator, officer, employee, and representative of
a gas company or a liquids company operating in Texas shall make
readily available all company books, files, records, reports, supplemen-
tal data, other documents, and information, and shall make readily ac-
cessible all company plant, property, and facilities as the Safety Di-
vision or its authorized representative may reasonably require in the
administration and enforcement of the provisions of this chapter; in the
determination of compliance with the provisions of this chapter; and
in the investigation of violations, aleged violations, accidents or inci-
dents involving intrastate pipeline facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402737

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTER C. REQUIREMENTS FOR
NATURAL GAS PIPELINES ONLY

16 TAC §88.201, 8.203, 8.205, 8.210, 8.215, 8.220, 8.225,
8.230, 8.235, 8.245

The Commission proposes the new sections and the amend-
ments to current rules in Chapter 8, Subchapter C, under Texas
Natural Resources Code, 8881.051 and 81.052, which give
the Commission jurisdiction over all common carrier pipelines
in Texas, persons owning or operating pipelines in Texas,
and their pipelines and oil and gas wells, and authorize the
Commission to adopt all necessary rules for governing and
regulating persons and their operations under the jurisdiction of
the Commission as set forth in §81.051, including such rules
as the Commission may consider necessary and appropriate
to implement state responsibility under any federal law or rules
governing such persons and their operations; Texas Natural
Resources Code, 881.0531, which requires the Commission by
rule to adopt guidelines to be used in determining the amount
of the penalty for a violation of a provision of Texas Natural
Resources Code, Title 3, or a rule, order, license, permit, or
certificate that relates to pipeline safety; Texas Utilities Code,
88121.201-121.210, which authorize the Commission to adopt
safety standards and practices applicable to the transportation
of gas and to associated pipeline facilities within Texas to the
maximum degree permissible under, and to take any other
requisite action in accordance with, 49 United States Code
Annotated, 860101, et seq.; Texas Utilities Code, §121.206,
which authorizes Commission assessment of an administrative
penalty for violations of safety standards or rules relating to the
transportation of gas and gas pipeline facilities and requires
the Commission to adopt by rule guidelines to be used in
determining the amount of such penalty; Texas Utilities Code,
88121.251-121.253, which governs the use of malodorants in
natural and liquefied natural gas and authorizes the Commission
to make rules as necessary to carry out the purposes of this
section, and Texas Utilities Code, §8121.5005-121.507, which
govern the testing of natural gas piping systems in school

facilities and require the Commission to enforce the provisions
of the statute.

Texas Natural Resources Code, §881.051, 81.052, and 81.0531;
Texas Utilities Code, §8121.201-121.210, 88121.251-121.253,
and 88121.5005-121.507; and 49 United States Code Anno-
tated, 860101, et seq., are affected by the proposed new sec-
tions and amendments in Chapter 8, Subchapter C.

Statutory authority: Texas Natural Resources Code, §881.051,
81.052, and 81.0531; Texas Utilities Code, §8121.201-121.210,
§8121.251-121.253, and §8121.5005- 121.507; and 49 United
States Code Annotated, §60101, et seq.

Cross-reference to statute: Texas Natural Resources Code,
Chapter 81; Texas Utilities Code, Chapter 121; and 49 United
States Code Annotated, Chapter 601.

Issued in Austin, Texas, on April 23, 2004.

§8.201. Pipeline Safety Program Fees.
(@ (No change)

(b) TheCommission hereby assesses each investor-owned nat-
ural gas distribution system and each municipally owned natural gas
distribution system an annual pipeline safety program fee of $0.37 for
each service (service line) reported to be in service at the end of cal-
endar year 2003 by each system operator on the Distribution Annual
Report, Form F7100.1-1, to be filed on March 15, 2004.

(1) - (2) (Nochange)

(3) Each operator of an investor-owned natural gas distri-
bution system and each operator of a municipally-owned natural gas
distribution system shall recover, by a surcharge to its existing rates,
the amount the operator paid to the Commission under paragraph (1)
of this subsection. The surcharge:

(A)-(C) (Nochange.)

(D) shall not exceed $0.50 [$0.37] per serviceor service
line.

(4) Nolater than 90 daysafter thelast billing cycleinwhich
the pipeline safety program fee surcharge is billed to customers, each
operator of an investor-owned natural gas distribution system and each
operator of a municipally-owned natural gas distribution system shall
file with the Commission’s Gas Services Division and the [, Pipeline]
Safety Division [Section;] areport showing:

(A) - (D) (No change)

(5) - (6) (No change)

(c) The Commission hereby assesses each master meter sys-
tem an annual inspection fee of $100 per master meter system.

(1) - (3) (Nochange)

(4) Nolater than 90 days after thelast billing cycleinwhich
the pipeline safety program fee surcharge is billed to customers, each
master meter operator shall file with the Commission’s Gas Services
Division and the [; Pipeline] Safety Division [Section;] areport show-
ing:

(A) - (D) (No change)
(d) (No change.)
§8.203. Supplemental Regulations.
The following provisions supplement the regulations appearing in 49

CFR Part 192, adopted under §8.1(b) of thischapter (relating to General
Applicability and Standards).
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(1) Section 192.3issupplemented by thefollowing: "Short
section of pipeling’ means a segment of a pipeline 100 feet or lessin

(2) arequirement to make and maintain awritten record of
all calls received and actions taken;

length.
(2) Section 192.455(b) is supplemented by the following

(3) arequirement that supervisory personnel review calls
received and actions taken to insure no hazardous conditions exist at

language after the first sentence: "Tests, investigation, or experience
must be backed by documented proof to substantiate results and deter-
minations."

(3) Section 192.457 is supplemented:
(A) by thefollowing languagein subsection (b)(3): (3)

the close of the work day;

(4) standards for training and equipping personnel used in
the investigation of leak complaints or reports, or both;

(5) procedures for locating the source of aleak and deter-
mining the degree of hazard involved;

Bare or coated distribution lines. The operator shall determine the ar-
eas of active corrosion by electrical survey, or where electrical survey
isimpractical, by the study of corrosion and leak history records, by
leak detection survey, or by other effective means, documented by data
substantiating results and determinations’;

(B) by thefollowing subsection: "(d) When acondition
of active external corrosion is found, positive action must be taken to
mitigate and control the effects of the corrosion. Schedules must be es-
tablished for application of corrosion control. Monitoring effectiveness
must be adequate to mitigate and control the effects of the corrosion
prior to its becoming a public hazard or endangering public safety."

(4) Section 192.465 is supplemented:

(A) by the following language after the first sentence
of subsection (a): "Test points (electrode locations) used when tak-
ing pipe-to-soil readings for determining cathodic protection shall be
selected so as to give representative pipe-to-soil readings. Test points
(electrode locations) over or near an anode or anodes shall not, by them-
selves, be considered representative readings’;

(B) by the following language in subsection (e): "(e)
After the initial evaluation required by paragraphs (b) and (c) of
§192.455 and paragraph (b) of §192.457, each operator shall, at inter-
vals not exceeding three years, reevaluate its unprotected pipelinesand
cathodically protect them in accordance with this subpart in areas in
which active corrosionisfound. The operator shall determinethe areas
of active corrosion by electrical survey, or where electrical survey is
impractical, by the study of corrosion and leak history records, by leak
detection survey, or by other effective means, documented by data
substantiating results and determinations’;

(C) by thefollowing subsection: "(f) When leak detec-
tion surveys are used to determine areas of active corrosion, the survey
frequency must be increased to monitor the corrosion rate and control
the condition. The detection equipment used must have sensitivity ad-
eguate to detect gas concentration below the lower explosive limit and
be suitable for such use."

(5) Section 192.475(8) is supplemented by the following
language at the end: "Corrosive gas' means a gas which, by chemical
reaction with the pipeto which it is exposed, usually metal, produces a
deterioration of the materia."

(6) Section 192.479 is supplemented by the following sub-
section: "(c) 'atmospheric corrosion’ means aboveground corrosion
caused by chemical or electrochemical reaction between a pipe mate-
rial, usually ametal, and its environment, that produces adeterioration
of the material."

§8.205. Wfitten Procedure for Handling Natural Gas Leak Com-
plaints.

Each gas company shall have written procedures which shall include at
aminimum the following provisions:

(1) aprocedure or method for receiving leak complaints or
reports, or both, on a 24-hour, seven day per week basis,

(6) achain of command for service personnel to follow if
assistance is required in determining the degree of hazard,;

(7) instructions to be issued by service personnel to cus-
tomers or the public or both, as necessary, after aleak is located and
the degree of hazard determined.

§8.210. Reports.

(@ Accident, leak, or incident report.

(1) Telephonic report. At the earliest practical moment or
within two hours following discovery, a gas company shall notify the
Commission by telephone of any event that involves a release of gas
from any pipeline which:

(A) caused adeath or any personal injury requiring hos-

(B) required taking any segment of atransmission line
out of service, except as described in paragraph (2) of this subsection;

(C) resulted in unintentional gas ignition requiring
emergency response;

(D) caused estimated damage to the property of the op-
erator, others, or both totaling $5,000 or more, including gas loss; or

(E) could reasonably be judged as significant because
of location, rerouting of traffic, evacuation of any building, mediain-
terest, etc., even though it does not meet subparagraphs (A), (B), (C),
or (D) of this paragraph.

(2) A gas company shdl not be reguired to make a tele-
phonic report for aleak or incident which meets only paragraph (1)(B)
of this subsection if that leak or incident occurred solely as aresult of
or in connection with planned or routine maintenance or construction.

(3) The telephonic report shall be made to the Commis-
sion’s 24- hour emergency line at (512) 463-6788 and shall include

the following:
(A) the operator or gas company’s name;
(B) thelocation of the leak or incident;

(C) thetime of theincident or accident;

(D) thefatalities and/or persond injuries;

(E) the phone number of the operator; and
(F) any other significant facts relevant to the accident or

incident.
(4) Written report.

(A) Following the initial telephonic report for acci-
dents, leaks, or incidents described in paragraph (1)(A), (D), and (E)
of this subsection, the operator who made the telephonic report shall
submit to the Commission a written report summarizing the accident
or incident. The report shall be submitted as soon as practicable
within 30 calendar days after the date of the telephonic report. The
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written report shall be made in duplicate on forms supplied by the
Department of Transportation. The Division shall forward one copy to

(1) Commercia manufacturers of odorization equipment
manufactured under accepted rules and practices of the industry shall

the Department of Transportation.

(B) The written report is not required to be submitted
for master metered systems.

(C) TheCommission may require an operator to submit
awritten report for an accident or incident not otherwise required to be
reported.

(b) Pipeline safety annual reports.

(1) Except as provided in paragraph (2) of this subsection,
each gas company shall submit an annual report for its systemsin the
same manner as required by 49 CFR Part 191. Thereport shall be sub-

submit plans and specifications of such equipment to the Division with
Form PS-25 for approval of standardized models and designs. The Di-
vision shall maintain alist of approved commercially available odor-
ization equipment.

(2) Each operator shall be required to maintain a list of
odorization equipment used in its particular operations, including the
location of the odorization eguipment, the brand name, model number,
and the date last serviced. Thelist shall be available for review during
safety evaluations by the Division.

(3) Prior to using shop-made or other odorization equip-
ment not approved by the Commission under paragraph (1) of this sub-

mitted to the Divisionin duplicate on forms supplied by the Department
of Transportation not later than March 15 of a year for the preceding

section, a gas company shall submit to the Division Form PS-25 and
plans and specifications for the equipment. Within 30 days of receiv-

calendar year. The Division shall forward one copy to the Department

ing Form PS-25 and related documents, the Division shall notify the

of Transportation.
(2) Theannual report is not required to be submitted for:

(A) apetroleum gas system, as that term is defined in
49 CFR §192.11, which servesfewer than 100 customersfrom asingle
source; or

(B) amaster metered system.
(c) Safety related condition reports. Each gas company shall

gas company in writing whether the equipment is approved or not ap-
proved for the requested use.

(c) Maodorants. The Division shal maintain a list of
approved malodorants which shall meet the following criteria.

(1) The malodorant when blended with gas in the amount
specified for adequate odorization of the gas shall not be deleterious
to humans or to the materials present in a gas system and shall not
be soluble in water to a greater extent than 2 1/2 parts by weight of

submit in writing a safety-related condition report for any condition
outlined in 49 CFR Part 191.25. The gas company shall submit a copy

(d) Offshore pipeline condition report. Within 60 daysof com-
pletion of underwater inspection, each operator shall file with the Di-

malodorant to 100 parts by weight of water.

(2) The products of combustion from the malodorant shall
be nontoxic to humans breathing air containing the products of combus-
tion and the products of combustion shall not be corrosive or harmful
to the material sto which such products of combustion would ordinarily

vision areport of the condition of all underwater pipelines subject to
49 CFR 192.612(a). The report shall include the information required

(1) Each gas company shall continuously odorize gas by
the use of amalodorant agent as set forth in this section unless the gas
contains anatural mal odor or is odorized prior to delivery by asupplier.

(2) Unlessrequired by 49 CFR Part 192.625(B) or by this
section, odorization is not required for:

(A) gasinunderground or other storage;

(B) gas used or sold primarily for use in natural gaso-
line extraction plants, recycling plants, chemica plants, carbon black
plants, industrial plants, or irrigation pumps; or

(C) gasusedinleaseandfield operation or devel opment
or in repressuring wells.

(3) Gasshal be odorized by the user if:

(A) thegasisdelivered for use primarily in one of the
activities or facilities listed in paragraph (2) of this subsection and is
also used in one of those activities for space heating, refrigeration, wa
ter heating, cooking, and other domestic uses; or

(B) thegasis used for furnishing heat or air condition-
ing for office or living quarters.

(4) Inthe case of lease users, the supplier shall ensure that
the gas will be odorized before being used by the consumer.

(b) Odorization equipment. Gas companies shall use odoriza-
tion equipment approved by the Commission as follows.

come in contact.

(3) Themalodorant agent to beintroduced in the gas, or the
natural malodor of the gas, or the combination of the malodorant and
the natural malodor of the gas shall have a distinctive malodor so that
when gasispresent in air at aconcentration of as much as 1.0% or less
by volume, the malodor is readily detectable by an individual with a
normal sense of smell.

(4) Injection of approved malodorant or the natural mal-
odor shall be at arate sufficient to achieve the requirement of paragraph
(3) of this subsection.

(d) Malodorant tests and reports.

(1) Malodorant injection report. Each gas company shall
record the volume of odorant and shall calculate the injection rate as
frequently as necessary to maintain adequate odorization but not less
than once each quarter the following malodorant information for all
odorization equipment, except farm tap odorizers. The required infor-
mation shall be recorded and retained in the company’sfiles:

(A) odorizer location;

(B) brand name and model of odorizer;
(©) name of malodorant, concentrate, or dilute;

(D) quantity of malodorant at beginning of month/quar-
ter;

(E) amount added during month/quarter;

(F) quantity at end of month/quarter;
(G) MMcf of gas purchased during month/quarter; and
(H) injection rate per MMcf.
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(2) Operators shall check, test, and service farm tap odor-
izers at least annually according to the terms of the approved schedule

(@ Plastic pipe failure report. Each operator shall record in-
formation relating to each material failure of plastic pipe during each

of service and maintenance for farm tap odorizers Form PS-9, filed
with and approved by the Division. Each gas company shall maintain

calendar year, and annually shall file with the Division, in conjunc-
tion with the annual report required to be filed under §8.210(b) of this

recordsto reflect the date of service and maintenance on filefor at least

chapter (relating to Reports), asummary of the failures on Form PS-80,

two years.
(e) Malodorant concentration tests and reports.

(1) Each gascompany shall conduct the following concen-
tration tests on the gas supplied through its facilities and required to
be odorized. Other tests conducted in accordance with procedures ap-
proved by the Division may be substituted for the following room and
malodorant concentration test meter methods. Test points shall be dis-

Annual Plastic Pipe Failure Report. Operators shall file initial Forms
PS-80, reporting plastic pipe failure data for calendar year 2001, by
March 15, 2002.

(b) Plastic pipeinstallation and/or removal report.

(1) Eachoperator shall report to the Commission on March
15, 2003, and March 15, 2004, the amount in miles of plastic pipein-
stalled and/or removed during the preceding calendar year on Form

tant from odorizing equipment, so asto be representative of the odor-

PS-82, Annua Report of Plastic Installation and/or Removal. The

ized gas in the system. Tests shall be performed at least once each
calendar year or at such other times as the Division may reasonably
require. The results of these tests shall be recorded on the approved
odorant concentration test Form PS-6 or equivalent and retained in each
company’sfiles for at least two years.

(A) Room test--Test results shall include the following:
(i) odorizer name and location;

(i) date test performed, test time, location of test,
and distance from odorizer, if applicable;

(iii) percent gas in air when malodor is readily de-

mileage shall be identified by:
(A)  system;
(B) nominal pipesize;
(C) materia designation code;
(D) pipe category; and
(E) pipe manufacturer.

(2) For dl new ingtallations of plastic pipe, each operator
shall record and maintain for the life of the pipeline the following in-
formation for each pipeline segment:

tectable; and

(iv) signatures of witnessesto the test and the super-
visor of the test.

(B) Malodorant concentration test meter--Test results
shall include the following:

(i) odorizer name and location;
(i) malodorant concentration meter make, model,

(A) 4l specification information printed on the pipe;

(B) thetotal length;

(C) adcitation to the applicable joining procedures used
for the pipe and the fittings; and

(D) thelocation of theinstallation to distinguish theend
points. A pipeline segment is defined as a continuous piping where the
pipe specification required by ASTM D2513 or ASTM D2517 does not

and serial number;

iii) date test performed, test time, odorizer tested,
and distance from odorizer, if applicable;

(iv) test results indicating percent in air when mal-
odor is readily detectable; and

(v) signature of person performing the test.

(2) Farmtap odorizersshall be exempt from the odorization
testing requirements of paragraph (1) of this subsection.

(3) Gas companies that obtain gas into which malodorant
previously has been injected or gas which is considered to have a nat-
ural malodor and therefore do not odorize the gas themselves shall be
required to conduct quarterly malodorant concentration testsand retain
records for a period of two years.

88.220. Master Metered Systems.

(@) Compliance with minimum standards required. Master
meter operators shall comply with the minimum safety standards in
49 CFR Part 192.

(b) Leakagesurvey. Each master meter operator shall conduct
a leakage survey on the system every two years, using leak detection
equipment.

(c) Overpressure equipment. Natural gas suppliersshall bere-
sponsible for installation and inspection of overpressure equipment at

change.

(c) Plastic pipe inventory report. Beginning March 15, 2005,
and annually thereafter, each operator shall report to the Commission
the amount of plastic pipein natural gas service as of December 31 of
the previous year. The amount of plastic pipe shall be determined by
areview of the records of the operator and shall be reported on Form
PS-81, Plastic Pipe Inventory. The report shall include the following:

(1) system;

(2) miles of pipe;

(3) calendar year of installation;
(4 nominal pipe size;

(5) materia designation code;
(6) pipe category; and

(7) pipe manufacturer.

(d) Electronic format required. Operators of systems with
more than 1,000 customers shall file the reports required by this
section electronically in aformat specified by the Commission.

(e) Reportforms; signaturerequired. Operatorsshall complete
al forms required to befiled in accord with this section, including sig-
natures of company officials. The Commission may consider the fail-
ure of an operator to complete all forms as required to be a violation

those master meter locations where 10 or more consumers are served

under Texas Utilities Code, Chapter 121, and may seek penalties as

low pressure gas.
§8.225. Plagtic Pipe Requirements.

permitted by that chapter.
§8.230. School Piping Testing.
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(@ Purpose. The purpose of this section is to implement the

to the beginning of the 1998-1999 school year and at least once every

requirements of Texas Utilities Code, §§121.5005-121.507, relating to

two years thereafter before the beginning of the school year;

the testing of natural gas piping systemsin school facilities.
(b) Procedures. Natural gassuppliersshall devel op procedures

(C) for school facilities operated on a year-round cal-
endar and tested prior to July 1, 1997, at least once every two years

for:

(1) receiving written notice from a person responsible for
aschool facility specifying the date and result of each test as provided

thereafter; and

(D) for school facilities operated on ayear-round calen-
dar and not tested prior to July 1, 1997, once prior to July 1, 1998, and

by subsection (c) of this section.

(2) terminating natural gas serviceto aschool facility inthe
event that:

(A) the natural gas supplier receives notification of a
hazardous natural gasleak in the school facility piping system pursuant
to thisrule; or

(B) the natura gas supplier does not receive written

at least once every two years thereafter.

(5) Thetesting of charter and private school facilities shall
occur a least once every two years and shall be performed before the
beginning of the school year, except for school facilities operated on a
year-round calendar, which shall be tested not later than July 1 of the
year inwhichthetestisperformed. Theinitial test of charter and private
school facilities shall occur prior to the beginning of the 2003-2004
school year or by August 31, 2003, whichever is earlier.

notification specifying the date that testing has been completed on a
school facility as provided by subsection (c) of this section, and the
results of such testing.

(3) A natura gassupplier may rely onawritten notification
complying with thisrule as proof that a schooal facility isin compliance
with Texas Utilities Code, §§121.5005-121.507, and this rule.

(4) A natural gas supplier shall have no duty to inspect a
school facility for compliance with Texas Utilities Code, §§121.5005-
121.507.

(c) Testing.

(1) A natural gas piping pressure test performed under a
municipal code in compliance with paragraph (4) of this subsection
shall satisfy the testing requirements.

(2) A pressuretest to determineif the natural gas pipingin
each school facility will hold at least normal operating pressure shall
be performed as follows:

(A) For systems on which the normal operating pres-
sure isless than 0.5 psig, the test pressure shall be 5 psig and the time
interval shall be 30 minutes.

(B) For systems on which the normal operating pres-
sureis 0.5 psig or more, the test pressure shall be 1.5 times the normal
operating pressure or 5 psig, whichever is greater, and thetime interval
shall be 30 minutes.

(C) A pressure test using normal operating pressure
shall be utilized only on systems operating at 5 psig or greater, and the
time interval shall be one hour.

(3) Thetesting shall be conducted by:
(A) alicensed plumber;

(B) aqudlified employee or agent of the school who is
regularly employed as or acting as a maintenance person or mainte-
hance engineer; or

(C) aperson exempt from the plumbing license law as
provided in Texas Civil Statutes, Article 6243-101, 83.

(4) Thetesting of public school facilities shall occur asfol-

lows:

(A) for school facilities tested prior to the beginning of
the 1997-1998 school year, at least once every two years thereafter be-
fore the beginning of the school year;

(B) for school facilities not tested prior to the beginning
of the 1997-1998 school year, as soon as practicabl e thereafter but prior

(6) Thefirm or individual conducting the test shall imme-
diately report any hazardous natural gas leak asfollows:

(A) inapublic school facility, to the board of trustees
of the school district and the natural gas supplier; and

(B) inacharter or private school facility, to the person
responsible for such school facility and the natural gas supplier.

(7) The school pipe testing shall be recorded on Railroad
Commission Form PS-86.

(d) Records. Natural gas suppliers shal maintain for at least
two years a listing of the school facilities to which it sells and deliv-
ers natural gas as well as copies of the written notification regarding
testing, Form PS-86, and hazardous leaks received pursuant to Texas
Utilities Code, §8121.5005- 121.507, and thisrule.

§8.235. Natural Gas Pipelines Public Education and Liaison.
(@ - (d) (Nochange)

(e) Proximity to public school. Each owner or operator of a
natural gas pipeline or natural gas pipeline facility any part of whichis
located within 1,000 feet of a public school building or public school
recrestional area shall notify the Commission by filing with the Safety
[Gas Services] Division [, Pipeline Safety Section,] the following in-
formation:

(1) - (3) (Nochange)
(f) (No change.)
§8.245. Penalty Guidelines for Pipeline Safety Violations.

(@) Only guidelines. This section complies with the require-
ments of Texas Natural Resources Code, §81.0531(d), and Texas Util-
ities Code, §121.206(d). The penalty amounts contained in the tables
in this section are provided solely as guidelines to be considered by
the Commission in determining the amount of administrative penalties
for violations of provisions of Title 3 of the Texas Natural Resources
Code relating to pipeline safety, or of rules, orders or permits relating
to pipeline safety adopted under those provisions, and for violations of
Texas Utilities Code, §121.201 or Subchapter | (§8121.451-121.454),
or asafety standard or rule relating to the transportation of gasand gas
pipeline facilities adopted under those provisions.

(b) Commission authority. The establishment of these penalty
guidelines shall in no way limit the Commission’ s authority and discre-
tion to assess administrative penaltiesin any amount up to the statutory
maximum when warranted by the factsin any case.
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(c) Factorsconsidered. The amount of any penalty requested,

penalty and the amount of the enhancement; and the circumstances

recommended, or finally assessed in an enforcement action will be de-

justifying areduction in a pendty and the amount of the reduction.

termined on an individual case-by-case basis for each violation, taking
into consideration the following factors:

(1) the person’s history of previous violations, including
the number of previous violations,

(2) the seriousness of the violation and of any pollution re-
sulting from the violation;

(3) any hazard to the health or safety of the public;

(4) the degree of culpability;

(5) thedemonstrated good faith of the person charged; and
(6) any other factor the Commission considers relevant.

(d) Typical pendties. Typical penalties for violations of
provisions of Title 3 of the Texas Natural Resources Code relating to
pipeline safety, or of rules, orders, or permits relating to pipeline safety
adopted under those provisions, and for violations of Texas Utilities
Code, §121.201 or Subchapter | (88121.451-121.454), or a safety
standard or rule relating to the transportation of gas and gas pipeline
facilities adopted under those provisions are set forth in Table 1.
Figure: 16 TAC §8.245(d)

(e) Penaty enhancementsfor certainviolations. For violations
that involve threatened or actua pollution; result in threatened or actual
safety hazards, result from the reckless or intentiona conduct of the
person charged; or involve a person with a history of prior violations,
the Commission may assess an enhancement of the typical penalty, as
shown in Table 2. The enhancement may bein any amount in the range
shown for each type of violation.

Figure: 16 TAC §8.245(e)

(f) Penalty enhancements for certain violators. For violations
in which the person charged has a history of prior violations within
seven years of the current enforcement action, the Commission may
assess an enhancement based on either the number of prior violations
or the total amount of previous administrative penalties, but not both.
The actual amount of any penalty enhancement will be determined on
an individual case-by- case basis for each violation. The guidelinesin
Tables 3 and 4 are intended to be used separately. Either guideline may
be used where applicable, but not both.

Figure 1. 16 TAC §8.245(f)
Figure 2. 16 TAC 8§8.245(f)

(g) Pendty reduction for settlement before hearing. The rec-
ommended penalty for aviolation may be reduced by up to 50% if the
person charged agrees to a settlement before the Commission conducts
an administrative hearing to prosecute a violation. Once the hearing
is convened, the opportunity for the person charged to reduce the ba-
sic pendty is no longer available. The reduction applies to the basic
penalty amount requested and not to any requested enhancements.

(h) Demonstrated good faith. In determining the total amount
of any penalty requested, recommended, or finally assessed in an en-
forcement action, the Commission may consider, on anindividual case-
by-case basisfor each violation, the demonstrated good faith of the per-
son charged. Demonstrated good faith includes, but is not limited to,
actionstaken by the person charged before the filing of an enforcement
action to remedy, in whole or in part, aviolation of the pipeline safety

Figure: 16 TAC 88.245(i)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402738

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTER D. REQUIREMENTS FOR
HAZARDOUS LIQUIDS PIPELINES ONLY

16 TAC §8.301, §8.305

The Commission proposes the new sections and the amend-
ments to current rules in Chapter 8, Subchapter D, under Texas
Natural Resources Code, 8881.051 and 81.052, which give
the Commission jurisdiction over all common carrier pipelines
in Texas, persons owning or operating pipelines in Texas,
and their pipelines and oil and gas wells, and authorize the
Commission to adopt all necessary rules for governing and
regulating persons and their operations under the jurisdiction of
the Commission as set forth in §81.051, including such rules
as the Commission may consider necessary and appropriate
to implement state responsibility under any federal law or rules
governing such persons and their operations; and Texas Natural
Resources Code, 88117.001-117.101, which authorize the
Commission to adopt safety standards and practices applicable
to the transportation of hazardous liquids and carbon dioxide
and associated pipeline facilities within Texas to the maximum
degrees permissible under, and to take any other requisite
action in accordance with, 49 United States Code Annotated,
860101, et seq.

Texas Natural Resources Code, 8881.051, 81.052, and 117.001-
117.101, and 49 United States Code Annotated, 860101, et seq.,
are affected by the proposed new sections and amendments in
Chapter 8, Subchapter D.

Statutory authority: Texas Natural Resources Code, §881.051,
81.052, and 117.001-117.101, and 49 United States Code An-
notated, §60101, et seq.

Cross-reference to statute: Texas Natural Resources Code,
Chapters 81 and 117; and 49 United States Code Annotated,
Chapter 601.

Issued in Austin, Texas, on April 23, 2004.
§8.301. Required Records and Reporting.

(@ Accident reports. In the event of any failure or accident in-
volving an intrastate pipeline facility from which any hazardous liquid

rules or to mitigate the consequences of a violation of the pipeline
safety rules.

(i) Penaty calculation worksheet. The penalty calculation
worksheet shown in Table 5 lists the typical penalty amounts for
certain violations; the circumstances justifying enhancements of a

or carbon dioxideisreleased, if thefailure or accident isrequired to be
reported by 49 CFR Part 195, the operator shall report to the Commis-
sion as follows.

(1) Incidents involving crude oil. In the event of an acci-
dent involving crude ail, the operator shall:
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(A) notify theDivision, which shall notify the Commis-
sion’ s appropriate Oil and Gas district office, by telephone to the Com-

(3) Installation. Joints, fittings, and tie-ins shall be coated
with materials compatible with the coatings on the pipe.

mission’s emergency line at (512) 463-6788 at the earliest practicable
moment following discovery of theincident (within two hours) and in-
clude the following information:

(i) company/operator name;
(ii) location of leak or incident;
(iii) time and date of accident/incident;

(iv) fatalities and/or persona injuries;

(v) phone number of operator;
(vi) other significant facts relevant to the accident or

incident.

(B) within 30 days of discovery of the incident, submit
acompleted Form H-8 to the Oil and Gas Division of the Commission.
In situations specified in the 49 CFR Part 195, the operator shall also
file duplicate copies of the required Department of Transportation form

(4) Cathodic protection test stations. Each cathodically
protected pipeline shall have test stations or other electrical measure-
ment contact points sufficient to determine the adequacy of cathodic
protection. These locations shall include but are not limited to pipe
casing installations and all foreign metallic cathodically protected
structures.  Test stations (electrode locations) used when taking
pipe-to-soil readings for determining cathodic protection shall be
selected to give representative pipe-to-soil readings. Readings taken
at test stations (electrode locations) over or near one or more anodes
shall not, by themselves, be considered representative.

(A) All test lead wire attachments and bared test lead
wires shall be coated with an electrically insulating material. Where
the pipe is coated, the insulation of the test lead wire material shall be
compatible with the pipe coating and wire insulation.

(B) Cathodic protection systems shall meet or exceed
the minimum criteria set forth in Criteria For Cathodic Protection of

with the Division.

(2) Hazardous liquids, other than crude oil, and carbon
dioxide. For incidents involving hazardous liquids, other than crude
oil, and carbon dioxide, the operator shall:

(A) notify the Division of such incident by telephone

the most current edition of the National Association of Corrosion En-
gineers (NACE) Standard RP-01-69.

(5) Monitoring and inspection.

(A) Each cathodic protection rectifier or impressed cur-
rent power source shall be inspected at least six times each caendar

at the earliest practicable moment following discovery (within two
hours); and

(B) within 30 days of discovery of the incident, filein
duplicate with the Division a written report using the appropriate De-
partment of Transportation form (as required by 49 CFR Part 195) or

year, with intervals not to exceed 2 1/2 months, to ensure that it is op-
erating properly.

(B) Each reverse-current switch, diode, and interfer-
ence bond whose failure would jeopardize structure protection shall be
checked electrically for proper performance six times each calendar

afacsimile.

(b) Annual report. Each operator shall file with the Commis-
sion an annual report on Form PS-45 listing line sizes and lengths, haz-
ardous liquids or carbon dioxide being transported, and accident/failure
data. Thereport shall be filed with the Commission on or before March
15 of ayear for the preceding calendar year reported.

(c) Facility response plans. Simultaneously with filing either
aninitial or arevised facility response plan with the United States De-
partment of Transportation, each operator shall submit to the Division
acopy of the initia or revised facility response plan prepared under
the Oil Pollution Act of 1990, for all or any part of a hazardous liquid
pipeline facility located landward of the coast.

§8.305. Corrosion Control Requirements.

Operators shall comply or ensure compliance with the following re-
quirements for the installation and construction of new pipeline metal-
lic systems, the relocation or replacement of existing facilities, and the
operation and maintenance of steel pipelines.

(1) Atmospheric corrosion control. Each aboveground
pipeline or portion of pipeline exposed to the atmosphere shall be
cleaned and coated or jacketed with material suitable for the preven-

tion of atmospheric corrosion. For onshore pipelines, the intervals
between inspections shall not exceed five years; for offshore pipelines,

intervals not to exceed 15 months.

(2) Coatings. All coated pipe used for the transport of haz-
ardous liquids or carbon dioxide shall be electrically inspected prior
to placement using coating deficiency (holiday) detectors to check for
any faults not observable by visual examination. The holiday detector
shall be operated in accordance with manufacturer’s instructions and
at a voltage level appropriate for the electrical characteristics of the
pipeline system being tested.

year, with intervals not to exceed 2 1/2 months. Each remaining
interference bond shall be checked at least once each caendar year,
with intervals not to exceed 15 months.

(C) Each operator shall utilize right-of-way inspections
to determine areas where interfering currents are suspected. In the
course of these inspections, personnel shall be alert for electrica or
physical conditionswhich could indicate interference from aneighbor-
ing source. Whenever suspected areas are identified, the operator shall
conduct appropriate electrical tests within six months to determine the
extent of interference and take appropriate action.

(6) Remedial action. Each operator shall take prompt re-
medial action to correct any deficiencies observed during monitoring.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402739

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1295

¢ ¢ ¢
PART 8. TEXAS RACING
COMMISSION
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CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS

SUBCHAPTER C. HORSE RACETRACKS
DIVISION 4. OPERATIONS

16 TAC §309.293

The Texas Racing Commission proposes an amendment to
§309.293, relating to the head numbers on a racehorse during
a thoroughbred meet. The proposed amendment allows the
association the option to use or not use head numbers on a
race horse during a thoroughbred meet. The proposal was
presented to the Commission as a petition for rulemaking by
Lone Star Park at Grand Prairie.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the proposed amendment is in effect there will be no fiscal impli-
cations for state or local government.

Ms. Flowerday has also determined that for each of the first five
years the proposed amendment is in effect the anticipated public
benefit will be to enhance the economic benefits of pari-mutuel
racing to racetracks, by reducing costs of operation. There is
no economic cost to an individual required to comply with the
proposal. The proposal has a no effect on the state’s agricul-
tural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendment in the Texas Register to
Nicole Galwardi, General Counsel for the Texas Racing Com-
mission, P.O. Box 12080, Austin, Texas 78711-2080, fax (512)
833-6907.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to make rules
relating exclusively to horse and greyhound racing; and §6.06
which authorizes the Commission to adopt rules on all matters
relating to the operation of pari-mutuel ractracks.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§309.293. Saddle Cloth.

(@ Anassociation shall provide a saddle cloth and head num-
ber to each horse scheduled in a race except in a thoroughbred race
where the head number may optionally be provided. The saddle cloth
must have a number printed on the side that is large enough to be read
clearly from the stewards’ stand and the photofinish tower.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 19, 2004.

TRD-200402592

Nicole Galwardi

General Counsel

Texas Racing Commission

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 490-4009

¢ ¢ ¢

TITLE 19. EDUCATION
PART 2. TEXASEDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1035

The Texas Education Agency (TEA) proposes an amendment to
861.1035, concerning assistance with payment of existing debt.
This proposed amendment replaces an earlier version that was
filed as proposed in the December 26, 2003, issue of the Texas
Register (28 TexReg 11462), which has been withdrawn.

Like the earlier version, the proposed amendment modifies eli-
gibility for the Existing Debt Allotment (EDA) based on changes
to statutory language, in accordance with House Bill 3459, 78th
Texas Legislature, 2003. Several of the proposed changes are
intended to clarify which bond payments are eligible for state as-
sistance and the limitations on that assistance in the EDA pro-
gram and to specify the required supporting documentation. An-
other proposed change clarifies the requirements related to local
tax effort.

Through 19 TAC §61.1035, adopted to be effective December
12, 1999, the commissioner exercised rulemaking authority re-
lating to assistance with payment of existing debt. The current
provisions include the establishment of eligibility; definition of
qualifying debt service; and explanations of limits on assistance,
data and payment cycles, deposits and uses of funds, and refi-
nancing of eligible debt. House Bill 3459 modified Texas Edu-
cation Code (TEC), Chapter 46, changing the eligibility criteria
for the Existing Debt Allotment. The proposed amendment to 19
TAC 861.1035 modifies language describing the eligibility crite-
ria needed to reflect the legislative change as well as providing
several additional clarifications. This proposed amendment pro-
vides more specifications related to eligible bond payments, lim-
itations on adjustments, and required supporting documentation
than the previous withdrawn version. These additional changes
are the result of the process to update the information the agency
maintains about school district bonds.

Language is added in subsection (a)(1) to specify that payment
on bonds must have been made on or before August 31, 2003,
in order to meet eligibility criteria. Language is also added to
this subsection to specify the required supporting documenta-
tion needed to demonstrate EDA eligibility. A new subsection
(a)(3) is added to clarify that state assistance applies to bond
payments made between September 1 and August 31 of each
year. Existing subsection (a)(3) is renumbered accordingly.

Language in subsection (b)(1)(D) is modified to clarify the appli-
cation of excess tax collections in order to simplify the process
and eliminate a report that has been required of school districts.
Language is also added in subsection (b)(3) to clarify the appli-
cation of excess tax collections as well as Interest and Sinking
(I1&S) fund taxes.

Language is added to subsection (c)(1)(A) and (B) to clarify the
calculation of the existing debt tax rate (EDTR) during the last
fiscal year of a biennium.

New language is added as subsection (d)(2)(C) to limit adjust-
ments to prior year allotments.

29 TexReg 4404 May 7, 2004 Texas Register



Language is added to subsection (f)(1) to clarify which docu-
ments are necessary to verify the debt service attributed to el-
igible refunded bonds. Language is added to subsection (f)(4)
to clarify the limitation on the total debt service eligible for state
assistance.

Joe Wisnoski, deputy associate commissioner for school finance
and fiscal analysis, has determined that for the first five-year pe-
riod the amendment is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the amendment. The statutory changes will increase the
state aid to local school districts for the EDA.

Mr. Wisnoski has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the amendment will be the clarification
of which debt is eligible for state assistance through EDA and
the calculation of the limits on that assistance. The proposed
amendment also clarifies the application of local school district
taxes for the purpose of meeting local share requirements. There
will not be an effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
amendment as proposed.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
846.031 and 846.061, which authorize the commissioner of ed-
ucation to adopt rules for the administration of TEC, Chapter 46,
Subchapter B, Assistance with Payment of Existing Debt, and to
by rule provide for the payment of state assistance under TEC,
Chapter 46, to refinance school district debt.

The amendment implements the Texas Education Code,
8846.031, 46.032, 46.033, 46.034, 46.035, 46.036, and 46.061.

§61.1035. Assistance with Payment of Existing Debt.

(@) Eligibility. Certain restrictions apply to debt and to school
districts éligible for the existing debt allotment (EDA).

(1) Debt eligible for the EDA is an existing obligation of a
school district made through the issuance of abond for instructional or
non-instructional purposes pursuant to Texas Education Code (TEC),
Chapter 45, Subchapter A, or through the refunding of bonds as de-
fined in TEC, §46.007. The district must have made a payment on the
bonds on or before August 31, 2003. L ease-purchase arrangements au-
thorized by Local Government Code, §271.004, are not eligible. Pay-
ments demonstrating digibility for the EDA must appear on the debt
service schedule contained in the final official statement or bond order.

(2) Eligible debt does not include any portion of an exist-
ing obligation that has been approved for financial assistance with the
Instructional Facilities Allotment (IFA) as defined in §61.1032 of this
title (relating to Instructional Facilities Allotment), in accordance with
TEC, Chapter 46.

(3) Eligible bond payments include regularly scheduled
principal and interest payments that are made between September 1
and August 31 each year.

(4) [(3)] Certain other refinanced debt may be eligible for
funding under this subsection.

(A) Aleasepurchaserefunded with ageneral obligation
bond shall be eligible for consideration for the EDA in future years
based on the date of payment on the new bond and the limits on tax
rates that apply.

(B) Any portion of a bond issue that refinances a por-
tion of an original lease-purchase arrangement that was eligiblefor |FA
consideration but exceeded the IFA limit shall be eligible for consid-
eration in future years pursuant to this subsection based on the date of
first payment on the new bond and the limits on tax rates that apply.

(C) If aleasepurchasethat isnot funded in the IFA pro-
gram is refinanced with a general obligation bonded debt, the bonded
debt shall gain eligibility for the EDA by the terms of the EDA pro-
gram. Any Interest and Sinking (1&S) fund tax effort associated with
the bonded debt payments may be counted for purposes of computing
the EDA. Qudlification pursuant to this subsection shall be according
to the terms of the program, including the date of first payment on the
bond and the relevant tax rate limitation.

(D) Debt that isrefinanced in amanner that disqualifies
it for digibility for funding within the IFA program shall be treated
as new bonded debt at the time of issuance for the purpose of funding
consideration pursuant to the EDA.

(b) Qualifying debt service. Certain district revenues may
qualify to meet the local share requirement of the EDA when comput-
ing state assistance amounts.

(1) 1&Sfund taxescollected in the current school year may
qualify toward meeting thelocal share requirement of theEDA. In addi-
tion, other district fundsbudgeted for the payment of bonds may qualify
to meet the EDA local share requirements.

(A) Fundsbudgeted by adistrict for payment of eligible
bonds may include 1& S fund taxes collected in the 1999-2000 school
year or later school year in excess of the amount necessary to pay the
district’ slocal share of debt service on bondsin that year, provided that
the taxes were not used to generate other state aid.

(B) Funds budgeted by a district for payment of eli-
gible bonds may include Maintenance and Operations (M&O) taxes
collected in the current or previous school year that are in excess of
amounts used to generate other state aid.

(C) The commissioner of education will provide each
district with information about what tax collections were not equal-
ized by state assistance in the preceding school year and worksheets
to enable districts to calculate tax collections that will not receive state
assistance in a current school year.

(D) The [Distriets must inform the] commissioner of
education will determine the amount of excess collections, [amounts;]
if any, to be applied to the EDA local share requirement [; if such con-
tributions are derived from current or preceding year tax collections not
equalized by state assistance].

(2) If adistrict issues debt that requires the deposit of pay-
ments into a mandatory 1& S fund or debt service reserve fund, the de-
posits will be considered debt payments for the purpose of the EDA
if the district’s bond covenant calls for the deposit of paymentsinto a
mandatory and irrevocable fund for the sole purpose of defeasing the
bonds or if the final statement stipulates the requirements of the &S
fund and the bond covenant.

(3) 1&S fund taxes collected during a school year will be
attributed first to satisfy the local share requirement of debts eligible
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for EDA state aid for that school year [debts], second to satisfy the
local share requirements of any IFA debts for that school year, and
lastly to excess taxes that may raise the limit for the EDA program in
a subseguent biennium if collected in the second year of a state fiscal
biennium.

(4) Computation of stateaid inthe EDA program for avari-
ablerate bond shall be based on the minimum payment requirement. A
district may receive such state aid for payment on a variable rate bond
in excess of the minimum payment requirement as long as the addi-
tional amount meets certain conditions.

(A) Thepayment isnecessary to meet the computed in-
terest costs for the year.

(B) Theamount shall not exceed the applicablelimit for
debt established pursuant to TEC, §46.034(b).

(C) Thedistrict shal notify the commissioner of educa-
tion of itsintent prior to the adoption of the district’s tax rate for debt
service for the applicable year.

(5) A district may exercise its ability to make payments
in excess of the minimum payment required but the excess amount
shall not be used in determining the limit on the existing debt tax rate
(EDTR) or in the calculation of state assistance in that year.

(6) Computation for fixed-rate bonds shall be based on
published debt service schedules as contained in the official statement.
Prepayment of a bond, either through an early call provision or some
other mechanism, shall not increase the state’s obligation or the com-
puted state aid pursuant to the EDA. To the extent that prepayments
reduce future debt service requirements, the computation of state aid
shall also be appropriately adjusted.

() Limitsonassistance. Theamount of state assistanceislim-
ited by the lesser of a calculated EDTR for eligible debt or an appro-
priated debt tax limit.

(1) The cdculated EDTR is a rate determined with
the debt limit resulting from the lesser of calculations specified in
subparagraphs (A) or (B) of this paragraph.

(A) EDTR may becalculated asthe | & S fund taxes col-
lected for eligible bonds for the last fiscal year of the preceding state

fiscal biennium divided by the property value used for state funding
purposes in that year, then multiplied by 100.

(B) EDTR may be calculated as the current year debt
service payment on eligible bonds divided by the product of the current
year average daily attendance (ADA) multiplied by $35, then divided
by $100.

(2) The EDTR used in the funding formula cannot exceed
the appropriated limit ($.29).

(3) For purposes of computing EDTR, tax collections or
payment amounts associated with bonded debt inthe | FA program shall
be excluded from the calculation.

(d) Dataand payment cycles. The necessary data elements to
calculate state assistance for existing debt and the associated payment
cycle are determined by the commissioner of education.

(1) An initial, preliminary payment of state assistance
will be made as soon as practicable after September 1 of each year.
This payment will be based on an estimate of ADA; the taxable value
of property certified by the Comptroller of Public Accounts for the
preceding school year as determined in accordance with Government
Code, Chapter 403, Subchapter M; and the amount of taxes budgeted

to be collected for payment of eigible bonds. Districts will supply
information about budgeted taxes in July on a data collection survey.

(2) A final determination of assistance for a school year
will be made at the close of business for the current school year when
final counts of ADA and collection amounts for eligible debt are avail-
able. This determination will aso take into account, if applicable, a
reduced property value that reflects either a rapid decline pursuant to
TEC, 842.2521, or agrade level adjustment pursuant to TEC, §42.106.

(A) Any additional amounts owed will be paid as soon
as practicable after the final determination is made.

(B) Any overpayment will be subtracted from the EDA
in the subsequent year. If no such assistance is due in the subsequent
school year, the Foundation School Fund will be reduced accordingly.
If no payments are due from the Foundation School Fund, the district
will be notified about the overpayment and must remit that amount
to the Texas Education Agency (TEA) no later than three weeks after
notification.

(C) Adjustmentsto state assistance based on changesin
the final counts of ADA or changesto adistrict’s property value must
be requested no later than three years following the close of the school
year for which the adjustment is sought.

(e) Deposit and uses of funds.

(1) Fundsreceived from the state for assistance with exist-
ing debt must be deposited in the district’s 1& S fund and must be taken
into account before setting the & S fund tax rate.

(2) State and local shares of the EDA must be used for the
exclusive purpose of making principal and interest paymentson eligible
deht.

(f) Refinancing of eligible debt.

(1) A district that refinances eligible debt in part or in full
must inform the TEA' sdivision responsible for state funding in writing
and must provide appropriate documentation related to the refinancing
, including payment schedules for the refunded debt that clearly iden-
tify the bonds being refunded and the debt service attributable to the
refunded bonds, if available. State aid payments for EDA will not be
processed until these documents have been received by the TEA divi-
sion responsible for state funding.

(2) The portion of the debt eligible for state assistance on
refunded bonds is subject to the same limits as eligible debt that has
not been refinanced.

(3) If arefunding pricing of adistrict decreasesthe current
year bond payment requirement, the reduced payment amount shall be
the basis of determining the limit on funding.

(4) If arefunding pricing of a district increases the bond
payment requirement, the amount of increase shall not be used to de-
termine state aid unless the pricing took place prior to January 1 of the
last fiscal year of the preceding state fiscal biennium. The total debt
service eligible for state assistance will be limited to the district’ s total
debt service prior to January 1 of the last fiscal year of the preceding
state fiscal biennium.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.
TRD-200402752
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Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-1497

L4 L4 L4
TITLE 22. EXAMINING BOARDS

PART 5. STATE BOARD OF DENTAL
EXAMINERS

CHAPTER 104. CONTINUING EDUCATION
22 TAC 8104.1

The Texas State Board of Dental Examiners (Board) proposes
amendments to 22 TAC Chapter 104, §104.1, concerning contin-
uing education requirements for dentists and dental hygienists.
The amendments are proposed to require that dentists and den-
tal hygienists take an additional 3 hours of continuing education
in the area of jurisprudence, to be completed every three years.
The section as amended also contains revisions to clarify and
standardize language, and to improve organization.

There are no other substantive changes to the section.

Mr. Bobby D. Schmidt, Executive Director, Texas State Board
of Dental Examiners has determined that for each year of the
first five-year period the section is in effect, there will be no fiscal
implications for local or state government as a result of enforcing
or administering the section.

The public benefit anticipated as a result of enforcing or admin-
istering the section will be an increased awareness on the part
of licensees of the laws and regulations governing the practice
of dentistry.

The impact on large, small or micro-businesses will be negligible,
limited to the costs associated with taking the course.

The anticipated economic cost to persons as a result of enforcing
or administering the section is negligible, and is limited to the
costs associated with taking the course.

Comments on the proposal may be submitted to Bobby D.
Schmidt, M.Ed. Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, (512) 475-1660. To be considered, all written comments
must be received by the Texas State Board of Dental Examiners
no later than 30 days from the date that this amended section is
published in the Texas Register.

The amendment is proposed under Texas Government Code
82001.021 et seq., Texas Civil Statutes; the Occupations Code
§254.001, which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties, and
§257.005 of the Occupations Code, which requires that the
Board develop a continuing education program for dentists and
dental hygienists.

The proposed amendment affects Title 3, Subtitle D of the Occu-
pations Code and Title 22, Texas Administrative Code, Chapters
101-125.

§104.1. Requirement.

As a prerequisite to the annual renewal of a dental or dental hygiene
license, proof of completion of 12 hours of acceptable continuing edu-
cation is required.

[(1) A licensee may carry forward continuing education
hours earned prior to a renewal period which are in excess of the
12-hour requirement and such excess hours may be applied to subse-
quent years requirements. Excess hours to be carried forward must
have been earned in a classroom setting and within the three years
immediately preceding the renewal period. A maximum of 24 total
excess credit hours may be carried forward.]

(1) [€2)] Each licensee shall select and participate in the
continuing education courses endorsed by the providers identified in
§104.2 of this title (relating to Continuing Education Providers). A
licensee who is unable to meet education course requirements may re-
quest that alternative courses or procedures be approved by the Contin-
uing Education Committee.

(A) Such requests must be in writing and submitted to
and approved by the Continuing Education Committee prior to the expi-
ration of the annual period for which the alternative is being requested.

(B) A licensee must provide supporting documentation
detailing the reason why the continuing education requirements set
forth in [paragraph (5) of] this section cannot be met and must sub-
mit a proposal for alternative education procedures.

(C) Acceptable causes may include residence outside
the United States, unanticipated financial or medical hardships, or other
extraordinary circumstances that are documented.

(D) Should the request be denied, the licensee must
complete the requirements [as cited in paragraph (5) ] of this section.

(2) Aside from courses taken to satisfy the jurisprudence
requirement of §104.1(3) of this title, all coursawork must be either
technical or scientific as related to clinical care. The terms "techni-
cal" and "scientific" as applied to continuing education shall mean that
courses have significant intellectual or practical content and are de-
signed to directly enhance the practitioner’s knowledge and skill in
providing clinical careto the individual patient.

(3) Effective January 1, 2005, each licensee shall complete
three (3) hours of approved coursework in jurisprudence every three(3)
years, in addition to the general 12 hour requirement.

(A) For the purposes of this section, "jurisprudence”
refers to the body of statutes and regulations pertaining to and
governing the licensee’s practice, including relevant portions of the
Texas Occupations Code, and the rules enacted by the Board.

(B) Coursework in jurisprudence may be through self-
study or interactive computer courses, either of which must be verifi-
able and provided by those entities cited in §104.2 of thistitle.

(4) A licensee may carry forward continuing education
hours earned prior to a renewal period which are in excess of the
12-hour reguirement and such excess hours may be applied to subse-
guent years requirements. Excess hours to be carried forward must
have been earned in a classroom setting and within the three years
immediately preceding the renewal period. A maximum of 24 total
excess credit hours may be carried forward.

[(3) Examinersfor the Western Regional Examining Board
(WREB) will be allowed credit for no more than 6 hours annually, ob-
tained from WREB's calibration and standardization exercise. This
provision shall not apply to active board members.]
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[(4) Al 12 hours must be either technical or scientific as
related to clinical care. The terms "technical" and "scientific" as ap-
plied to continuing education shall mean that courses have significant
intellectual or practical content and are designed to directly enhance
the practitioner’s knowledge and skill in providing clinical care to the
individ jent]
pational Safety and Health Administration (OSHA) or in cardiopul-
monary resuscitation (CPR) may not be considered in the 12-hour
requirement.

(6) No more than 4 hours in any [12-hour] accumulation
of coursework submitted for renewal purposes may be in self-study.
These self-study hours must be provided by those entities cited in
8104.2 of this title (relating to Providers). Examples of self-study
courses include correspondence courses, video courses, audio courses,
and reading courses.

[ Any individua or entity may petition one of the
providers listed in §104.2 of thistitle to offer continuing education.]

(7) [(8)] No morethan 4 hoursin any [a 12-hour] accumu-
lation of coursework submitted for renewal purposesmay beinteractive
computerized courses. These interactive computerized courses must
be provided by those entities cited in 8104.2 of thistitle. Examples
of interactive computer courses include those that involve interactive
dialogue through electronic linkage with an instructor in which manip-
ulation of text or data by the licensee occurs.

(8) Examinersfor the Western Regional Examining Board
(WREB) will be alowed credit for no more than 6 hours annually, ob-
tained from WREB'’s calibration and standardization exercise. This
provision shall not apply to active board members.

(9) Any individual or entity may petition one of the
providers listed in §104.2 of thistitle to offer continuing education.

(10) [(9)] Providerscitedin 8104.2 of thistitlewill approve
individual courses and/or instructors.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2004.

TRD-200402633

Bobby D. Schmidt, M.Ed.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0972

¢ ¢ ¢

CHAPTER 108. PROFESSIONAL CONDUCT
SUBCHAPTER B. SANITATION AND
INFECTION CONTROL

22 TAC 8§108.25

The Texas State Board of Dental Examiners (Board) proposes
amendments to 22 TAC Chapter 108, §108.25, concerning den-
tal health care workers.

The amendment adds subsection (e), which recommends that all
dental health care workers receive a tuberculin skin test annually
or on discovery of exposure, and encourages compliance with

guidelines for tuberculosis testing and control recommended by
the Centers For Disease Control and the Texas Department of
Health.

There are no other substantive changes to the section.

Mr. Bobby D. Schmidt, Executive Director, Texas State Board
of Dental Examiners has determined that for each year of the
first five-year period the section is in effect, there will be no fiscal
implications for local or state government as a result of enforcing
or administering the section.

Mr. Bobby D. Schmidt, Executive Director, Texas State Board of
Dental Examiners has determined that for each year of the first
five-year period the section is in effect, the public benefit antic-
ipated as a result of enforcing or administering the section will
be to increase awareness and participation among dental health
care workers in testing as a means for controlling the spread of
tuberculosis, which is a persistent problem in certain areas of
Texas.

The impact on large, small or micro-businesses will be negligible,
since the additional language is suggestive and not mandatory.
Those businesses that choose to adopt the recommended pre-
cautions may incur marginal costs for testing, and those employ-
ing individuals that discover they test positively may incur costs
associated with accommodating the condition of those individu-
als, as may be required.

The anticipated economic cost to persons as a result of enforcing
or administering the section also depends on the level of compli-
ance with the rule’s suggestions. Those individuals that choose
to adopt the recommended precautions may incur marginal costs
for testing, and those individuals that discover they test positively
may incur costs for further testing and treatment.

Comments on the proposal may be submitted to Bobby D.
Schmidt, M.Ed. Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, (512) 475-1660. To be considered, all written comments
must be received by the Texas State Board of Dental Examiners
no later than 30 days from the date that this amended section is
published in the Texas Register.

The section is proposed under Texas Government Code
§2001.021 et seq., Texas Civil Statutes; the Occupations Code
§254.001, which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties.

The proposed amendment affects Title 3, Subtitle D of the Occu-
pations Code and Title 22, Texas Administrative Code, Chapter
108.

§108.25. Dental Health Care Workers.

(@ All denta health care workers shall comply with the
universal precautions, as recommended for dentistry by the Centers
for Disease Control and required by THSC, §85.202, et seq, 1991, as
amended, in the care, handling, and treatment of patientsin the dental
office or other setting where dental procedures of any type may be
performed.

(b) All denta health care workers who have exudative lesions
or weeping dermatitis shall refrain from contact with equipment, de-
vices, and appliancesthat may be used for or during patient care, where
such contact holds potential for blood or body fluid contamination, and
shall refrainfrom al patient care and contact until condition(s) resolves
unless barrier techniques would prevent patient contact with the dental
health care worker’s blood or body fluid.
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() A denta health care worker(s) who knows he/she is in-
fected with HIV or HBV and who knows he/she is HbeAg positive
shall report hig’her health status to an expert review panel, pursuant to
provisions of THSC, §85.204, et seq, 1991, as amended.

(d) A denta health care worker who is infected with HIV or
HBV and is HbeAg positive shall notify a prospective patient of the
dental health care worker’ s seropositive status and obtain the patient’s
consent before the patient undergoes an exposure-prone procedure per-
formed by the notifying dental health care worker.

(e) All dental care workers should receive a tuberculin skin
test at least annually, or if it is discovered they have been exposed.
The Board encourages compliance with the guidelines for tuberculosis
testing and control recommended by the Centers For Disease Control
and the Texas Department of Health.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 21, 2004.

TRD-200402654

Bobby D. Schmidt, M.Ed.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0972

¢ ¢ ¢

CHAPTER 114. EXTENSION OF DUTIES
OF AUXILIARY PERSONNEL--DENTAL
ASSISTANTS

22 TAC 8114.11

The Texas State Board of Dental Examiners (Board) proposes
new §114.11, concerning exemption from dental assistant reg-
istration. The new section is proposed to clarify the enactment
of certain requirements imposed by Senate Bill 263, §25, 78th
Legislature, requiring that dental assistants that make x-rays be
registered to do so.

Specifically, the proposed language would exempt from the reg-
istration requirement individuals who are only performing radi-
ological procedures for training or educational purposes, under
proper supervision. The exemption under the proposed section
for an individual performing radiological procedures as part of
on-the-job training is limited to 180 days in duration. This al-
lowance is consistent with that allowed in the current dental as-
sistant registration rules.

Mr. Bobby D. Schmidt, Executive Director, Texas State Board
of Dental Examiners has determined that for each year of the
first five-year period the section is in effect, there will be no fiscal
implications for local or state government as a result of enforcing
or administering the section.

Mr. Bobby D. Schmidt, Executive Director, Texas State Board of
Dental Examiners has determined that for each year of the first
five-year period the section is in effect, there is little to no public
benefit anticipated as a result of enforcing or administering the
section.

The impact on large, small or micro-businesses will be signifi-
cant. The measure will allow a substantial time period for new

or currently non-certified dental assistants to receive on-the-job
training prior to taking the examinations required to receive a
certificate of registration, improving the chances of examination
success. The extra time will also allow potential registrants and
their employers sufficient time to plan for any work time to be lost
to take the examinations, and will prevent employers from being
immediately without assistance in taking radiographs.

There is no anticipated economic cost to persons as a result of
enforcing or administering the section.

Comments on the proposal may be submitted to Bobby D.
Schmidt, M.Ed. Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, (512) 475-1660. To be considered, all written comments
must be received by the Texas State Board of Dental Examiners
no later than 30 days from the date that this amended section is
published in the Texas Register.

The section is proposed under Texas Government Code
§2001.021 et seq., Texas Civil Statutes; the Occupations Code
§254.001, which provides the Board with the authority to adopt
and enforce rules necessary for it to perform its duties, and
Senate Bill 263, 8§25, 78th Legislature, requiring that dental
assistants that make x-rays be registered to do so.

The proposed section affects Title 3, Subtitle D of the Occupa-
tions Code and Title 22, Texas Administrative Code, Chapter
101-125.

§114.11. Exemption.

(@) A dentd assistant will not be considered to be positioning,
exposing, or otherwise making dental x-raysif the dental assistant only
performs radiological procedures:

(1) In the course of training or for other educational pur-
pposes; and,

(2) Isat al times under the direct supervision of the em-
ployer dentist.

(b) A dental assistant performing radiological procedures un-
der this section in the course of on-the-job training may only do so for
aperiod of 180 days.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 21, 2004.

TRD-200402657

Bobby D. Schmidt, M.Ed.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 475-0972

¢ ¢ ¢

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT
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22 TAC §153.9

The Texas Appraiser Licensing and Certification Board proposes
amendments to §153.9, Applications. The proposed amend-
ments are necessary to implement provisions of SB-1013, 78th
Legislature, Regular Session, which amended the Texas Ap-
praiser Licensing and Certification Act (Chapter 1103, Occupa-
tions Code). The proposed amendment adopts by reference
forms used by a licensee to submit the $200 fee for an exten-
sion of time to complete continuing education, to submit the $50
fee to be placed on inactive status, and a $50 fee for returning to
active status.

Wayne Thorburn, Commissioner, Texas Appraiser Licensing and
Certification Board, has determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the rule.

Mr. Thorburn also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of these changes will be to permit licensees to sub-
mit forms enabling licensees to extend the time for completing
continuing education, to become "inactive" and to regain active
status again. There will be no effect on small businesses. The
cost to individuals will be $200 with an Extension Request Form;
$50 with a Request for Inactive Status Form (For Currently Cer-
tified or State Licenses Appraiser); $50 with a Request for Inac-
tive Status Form (For an Expired Licensee - Not for Provisional
Licensee); and $50 with a Request for Active Status Form.

Comments on the proposal may be submitted to Wayne Thor-
burn, Commissioner, Texas Appraiser Licensing and Certifica-
tion Board, P.O. Box 12188, Austin, Texas 78711-2188.

The amendment is proposed under the Texas Appraiser Li-
censing and Certification Act, Subchapter D, Board Powers and
Duties (Occupations Code, Chapter 1103), which provides the
board with authority to adopt rules under Sec.1103.151 Rules
Relating to Certification and Licenses.

No other code, article or statute is affected by this proposal.
8153.9. Applications.
(& (No change)

(b) The Texas Appraiser Licensing and Certification Board
adopts by reference the following forms approved by the board and
published and available from the board, PO. Box 12188, Austin,
Texas 78711-2188:

(1) - (8) (Nochange)

(9) Supplement to Application for Appraiser Certification
or Licensing by Reciprocity; [and]

(10) Extension of Non-Resident Temporary Practice Reg-
istration; []

(11) Extension Request Form (For Residential/General
Certified and State Licensed Appraisers);

(12) Extension Request Form (For an Provisional Li-
censee);

(13) Request for Inactive Status Form (For Currently Cer-
tified or State Licensed Appraisers);

(14) Request for Inactive Status Form (For an Expired Li-
censee - Not for Provisional Licensee); and

(15) Request for Active Status Form.

(c) - (h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402759

Wayne Thorburn

Commissioner

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 465-3950

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS

28 TAC §21.2821

The Texas Department of Insurance proposes amendments
to §21.2821 concerning reporting requirements for pharmacy
claims. The proposed amendments are necessary to implement
the provisions of Senate Bill (SB) 418, 78th Regular Legislative
Session, by ensuring that the department receives complete
and accurate information concerning all types of health care
claims subject to prompt pay. In addition to all other penalties
or remedies authorized by the Insurance Code, SB 418 also
allows for administrative penalties against carriers that are non-
compliant in processing more than two percent of clean claims,
including electronically submitted, affirmatively adjudicated
pharmacy claims. The department originally adopted reporting
rules on September 9, 2003, and subsequently informed
carriers by bulletin that rules specific to reporting of pharmacy
claims would be proposed at a later date. Section 21.2821
generally imposes reporting requirements on carriers subject to
prompt pay rules, and the proposed amendments are necessary
to address how those reporting rules apply to electronically
submitted, affirmatively adjudicated pharmacy claims.

Kimberly Stokes, Senior Associate Commissioner of Life, Health,
and Licensing, has determined that for each year of the first five
years the proposed section will be in effect there will be no fiscal
impact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has determined that for each year of the first five
years the section is in effect, the public benefits anticipated as
a result of the proposed amendments will be the department’s
receipt of all information required to be evaluated by SB 418 in
order to accurately assess carriers’ compliance with the statute
and associated rules. The probable economic cost to persons
required to comply with the proposed amendment is the result
of SB 418 and not the result of the adoption, administration or
enforcement of this section. The reporting requirements that
relate to payment of pharmacy claims are required by SB 418,
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which states that a carrier that violates the claims payment pro-
visions in processing more than two percent of clean claims is
subject to an administrative penalty, and requires the department
to compute a compliance percentage for clean claims. Because
§21.2821 was originally adopted in 2003, the proposed amend-
ments may involve data gathering and reporting practices or pro-
cedures that are currently in use and would allow an HMO or
preferred provider carrier to make use of existing procedures.
The same cost considerations apply regardless of the size of the
carrier. It is neither legal nor feasible to waive the requirements
of the section for small or micro-businesses as the statute re-
quires the department to assess a compliance percentage for
each HMO or preferred provider carrier in the state.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on June 7, 2004 to Gene C.
Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be si-
multaneously submitted to Kimberly Stokes, Senior Associate
Commissioner, Life, Health and Licensing, Mail Code 107-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing should be submitted
separately to the Office of the Chief Clerk.

The amendments are proposed under the Insurance Code
Article 3.70-3C 83I(k), and 88843.342(k) and 36.001. Article
3.70-3C 83I(k) and 8843.342(k) require the department to
assess an insurer's or health maintenance organization's
prompt pay compliance in processing submitted clean claims
and grants the department the authority to subject such entities
to an administrative penalty if violations involve the processing
of more than two percent of submitted clean claims. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The following provisions are affected by this proposal: Insurance
Code Article 3.70-3C, 83I(k) and §843.342(k)

§21.2821. Reporting Requirements.
(@ - (c) (Nochange)
(d) The report required by subsection (a) of this section shall
include, at a minimum, the following information:
1) - (16)

(17) number of certifications of catastrophic events sent to
the department; [and]

(No change.)

each corresponding catastrophic event;[-]

(19)  number of electronically submitted, affirmatively ad-
judicated pharmacy claimsreceived by the HM O or preferred provider
carrier from non-institutional providers;

(20)  number of electronically submitted, affirmatively ad-
judicated pharmacy claimsreceived by the HM O or preferred provider
carrier from institutional providers;

(21) number of electronically submitted, affirmatively ad-
judicated pharmacy claimsfrom non-institutional providerspaid within
the 21-day statutory claims payment period;

(22)  number of electronically submitted, affirmatively ad-
judicated pharmacy claims from institutional providers paid within the
21-day statutory claims payment period;

(23) number of electronically submitted, affirmatively ad-
judicated pharmacy claims from non-institutional providers paid on or
before the 45th day &fter the end of the 21-day statutory claims pay-
ment period;

(24) number of electronically submitted, affirmatively ad-

judicated pharmacy claims from institutional providers paid on or be-
fore the 45th day after the end of the 21-day statutory claims payment

period;

(25) number of electronically submitted, affirmatively ad-
judicated pharmacy claims from non-institutional providers paid on or
after the 46th day and before the 91st day after the end of the 21-day
statutory claims payment period;

(26) number of electronically submitted, affirmatively ad-
judicated pharmacy claims from institutional providerspaid on or after
the 46th day and before the 91t day after the end of the 21-day statu-
tory claims payment period;

(27)  number of electronically submitted, affirmatively ad-
judicated pharmacy claims from non-institutional providers paid on or
after the 91st day after the end of the 21-day statutory claims payment
period; and

(28) number of electronically submitted, affirmatively ad-
judicated pharmacy claims from institutional providerspaid on or after
the 91st day after the end of the 21-day statutory claims payment pe-
riod.

(e) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402756

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 463-6327

¢ ¢ ¢

SUBCHAPTER CC. ELECTRONIC HEALTH
CARE TRANSACTIONS
28 TAC §21.3701

The Texas Department of Insurance proposes new Subchap-
ter CC, 821.3701, concerning waiver of electronic filing require-
ments. The new section is necessary to implement the provi-
sions of Senate Bill (SB) 418, 78th Regular Legislative Session.
Specifically, SB 418 added Insurance Code Article 21.52Z, which
ensures that carriers that wish to implement an electronic filing
requirement for contracted physicians and providers include a
process by which a physician or provider may seek a waiver
of the requirement. Proposed §21.3701 identifies the criteria
that must be used by a carrier in considering a physician’s or
provider’s request for a waiver of a carrier’'s electronic filing re-
quirements. The proposed section addresses the statutory op-
portunity for appellate review by the Commissioner by providing
a procedure for appeal to the Deputy Commissioner of the HMO
Division and ultimately to the Senior Associate Commissioner of
Life, Health and Licensing in the event that a carrier does not
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grant a waiver or imposes restrictions, conditions or limitations
on a waiver.

Kimberly Stokes, Senior Associate Commissioner of Life, Health
and Licensing, has determined that for each year of the first five
years the proposed section will be in effect there will be no fiscal
impact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has determined that for each year of the first five
years the section is in effect, the public benefits anticipated as a
result of the proposed section will be a set of standards by which
a physician’s or provider’s request for waiver of electronic filing
requirements may be fairly assessed and determined, along with
a procedure by which appeals from waiver determinations will be
rendered.

The probable economic costs to persons required to comply with
the proposed section are primarily a result of SB 418. The statute
specifically allows carriers to require health care providers to
submit a claim electronically. It also requires the Commissioner
to establish certain named circumstances under which waiver
is required, and allows physicians or providers that have been
denied waivers or issued waivers with restrictions, conditions or
limitations the opportunity to appeal to the Commissioner. De-
tailed requirements contained in the proposed section alleviate
any potential costs associated with requesting an appeal that are
in addition to those required by statute. A physician, provider or
carrier that decides to request an appeal to the Deputy Com-
missioner of the HMO Division or request reconsideration of that
appeal determination to the Senior Associate Commissioner of
Life, Health and Licensing may choose to attend a hearing at the
department or participate in a hearing via telephone. The same
cost considerations apply regardless of the size of the carrier.
It is neither legal nor feasible to waive the requirements of the
section for small or otherwise disadvantaged health care profes-
sionals or facilities as the Legislature specifically designed the
statute to support small or otherwise disadvantaged businesses
by granting them access to the electronic waiver process. It is
also neither legal nor feasible to waive the requirements of the
section for carriers that might be small or micro-businesses be-
cause the statute applies to all carriers who choose to require
electronic filing.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on June 7, 2004 to Gene C.
Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P. O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be si-
multaneously submitted to Kimberly Stokes, Senior Associate
Commissioner, Life, Health and Licensing, Mail Code 107-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing should be submitted
separately to the Office of the Chief Clerk.

The new section is proposed under the Insurance Code Article
21.527, and §831.041 and 36.001. Article 21.52Z requires that a
contract between the issuer of a health benefit plan and a health
care professional or health care facility provide for a waiver of
any electronic submission requirement established under the ar-
ticle, and it allows the Commissioner to adopt necessary imple-
mentation rules. Also, the article specifies that any health care
professional or health care facility that is denied a waiver by a
health benefit plan may appeal the denial to the Commissioner,
and the Commissioner shall determine whether a waiver must

be granted. The role of the Deputy Commissioner of the HMO
Division and the Senior Associate Commissioner of Life, Health
and Licensing in the new section’s appeal process stems from
the Commissioner’s authority, granted by Section 31.041, to del-
egate powers and duties to other personnel. Section 36.001 pro-
vides that the Commissioner of Insurance may adopt any rules
necessary and appropriate to implement the powers and duties
of the Texas Department of Insurance under the Insurance Code
and other laws of this state.

The following article is affected by this proposal: Insurance Code
Article 21.527

8§21.3701. Electronic Claims Filing Requirements.

(& The purpose of this section isto implement Article 21.52Z
of the Insurance Code. This section applies to a contract between an
issuer of a health benefit plan and a health care professional or health
carefacility (hereinafter referred to as "physicians or providers").

(b) Consistent with Insurance Code Article 21.52Z7 and this
section, the issuer of a health benefit plan may, by contract, require
physicians and providers to electronically submit the following:

(1) health careclaimsor equivalent encounter information;
(2) referra certifications; and/or
(3) any authorization or eligibility transactions.

() Anissuer of a health benefit plan must give 90 calendar
days written notice prior to requiring electronic filing of any informa-
tion described in subsection (b) of this section.

(d) A contract between the issuer of a health benefit plan and
a physician or provider that requires electronic submission of any in-
formation described in subsection (b) of this section shall include a
provision stating that in the event of asystemsfailure, or a catastrophic
event as defined in §21.2803 of thistitle (relating to Definitions), that
substantially interferes with the business operations of the physician,
provider or issuer of the health benefit plan, the physician or provider
may submit non-electronic claimsin accordance with the requirements
in this subchapter. A physician or provider shall provide written notice
of the physician’s or provider’sintent to submit non-electronic claims
to the issuer of the health benefit plan within five calendar days of the
catastrophic event or systems failure.

(e) A contract between the issuer of ahealth benefit plan and a
physician or provider that requires electronic submission of the infor-
mation described in subsection (b) of this section shall include a pro-
vision alowing for awaiver of the electronic submission requirements
in the following circumstances:

(1) No method available for the submission of claims in
eectronic form. This exception applies to situations in which the fed-
eral standardsfor electronic submissions (45 C.F.R., Parts 160 and 162)
do not support all of the information necessary to process the claim.

(2) The operation of small physician and provider prac-
tices. This exception applies to those physicians and providers with
fewer than ten full-time-equivalent employees, consistent with 42
C.ER. 8424.32(d)(1)(viii).

(3) Demonstrable undue hardship, including fiscal or oper-

(4) Any other specia circumstances that would justify a
waliver.
(f) Thephysician’sor provider’s request for waiver must bein
writing and must include documentation supporting the issuance of a
waiver.
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(9) Upon receipt of arequest for awaiver from aphysician or
provider, the issuer of a health benefit plan shall, within 14 calendar
days, issue or deny awaiver.

(h) A waiver or denid of awaiver must be issued in writing

(0) This section applies to:

(1) acontract between a physician or provider and an is-
suer of a health benefit plan that requires electronic submission of the
information described in subsection (b) of this section and entered into

to the requesting physician or provider. A written waiver shall con-
tain any restrictions, conditions or limitations related to the waiver. A
written denia of arequest for a waiver or the issuance of a qualified
or conditional waiver shall include the reason for the denial or any re-
strictions, conditions or limitations, and notice of the physician’s or
provider’s right to appea the determination to the Texas Department
of Insurance.

(i) A physician or provider that is denied awaiver of the elec-
tronic submission requirements, or granted a waiver with restrictions,
conditions or limitations, may, within 14 calendar days of receipt, ap-
peal the waiver determination. The request for appeal and accompa-
nying documentation shall be sent to the Deputy Commissioner of the
HMO Division at PO. Box 149104, Austin, Texas 78714-9104 and to
the issuer of the health benefit plan. The information shall include:

(1) thephysician’sor provider’sinitial request for awaiver
sent to theissuer of the health benefit plan, including the documentation
required by subsection (f) of this section;

(2) thewaiver determination received from theissuer of the

(3) any additional documentation supporting issuance of a
waiver or removal of restrictions, conditions or limitations of agranted
waiver; and

(4) any additional information necessary for the determi-
nation of the appeal.

(1) Upon receipt of notice of a request for appeal under this
section, an issuer of ahealth benefit plan shall, within 14 calendar days,
submit to the Deputy Commissioner of the HMO Division and to the
physician or provider:

(1) documentation supporting the waiver determination to
the physician or provider; and

(2) any additional information necessary for the determi-
nation of the appeal.

(k) The Deputy Commissioner of the HMO Division may re-
guest additional information from either party and may request the par-
tiesto appear at a hearing. Either party may choose to attend a hearing
conducted at the department or participate in a hearing via telephone.

(1) Upon receipt of all information required by subsections (i)
and (j) of this section, the Deputy Commissioner of the HMO Division
shall issue a determination within 14 calendar days of the later of the
receipt of al necessary information or the conclusion of the hearing.

(m) Either party may reguest a hearing before the Senior As-
sociate Commissioner of the Life, Health and Licensing Program for
reconsideration of the Deputy Commissioner of the HMO Division’s
determination. Either party may choose to attend a hearing conducted
at the department or participate in a hearing via telephone. A request
for reconsideration must be received by the Senior Associate Commis-
sioner at PO. Box 149104, Austin, Texas 78714-9104 within 14 calen-
dar days of receiving notice of the appeal determination.

(n) Theissuer of a health benefit plan may not refuse to con-
tract or to renew acontract with aphysician or provider based in whole
or in part on the physician or provider requesting or receiving awaiver,
appealing awaiver determination, or requesting reconsideration of an
appeal determination under this section.

or renewed on or after July 1, 2004; and

(2) existing contracts to the extent that any contract pro-
visions related to electronic submission of the information described
in subsection (b) of this section are made applicable to a physician or
provider on or after July 1, 2004.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402755

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 463-6327

¢ ¢ ¢

CHAPTER 26. SMALL EMPLOYER HEALTH
INSURANCE REGULATIONS

SUBCHAPTER D. HEALTH GROUP
COOPERATIVES

28 TAC 8§826.401 - 26.413

The Texas Department of Insurance proposes new Subchapter
D, 8826.401 - 26.413 concerning the establishment of, and provi-
sion of health insurance coverage to, health group cooperatives
pursuant to Senate Bill (SB) 10, 78th Regular Legislative Ses-
sion. That legislation added special provisions to Chapter 26,
Texas Insurance Code, allowing the formation of such cooper-
atives and establishing the standards by which carriers provide
group health insurance coverage to health group cooperatives
comprised of small employers or, at the option of the coopera-
tive, both small and large employers. SB 10 is designed to ad-
dress small employers’ need for access to healthcare by allowing
them to join with other employers on a cooperative basis to obtain
health coverage for the cooperative as a single entity. To further
achieve this purpose, it also allows for greater flexibility in the
plans that may be written through cooperatives by making those
plans not subject to state mandated benefits relating to a partic-
ular illness, disease, or treatment, or to a state law that regulates
the differences in rates applicable to services provided within or
outside a health benefit plan network. These new sections are
necessary to facilitate these purposes by establishing require-
ments governing the formation and operation of health group
cooperatives, and the obligations of insurance companies and
health maintenance organizations (HMOs)--hereinafter collec-
tively "carriers"--that issue health insurance coverage for these
entities. This proposal replaces a proposal that was published on
January 9, 2003. That proposal has been withdrawn. This pro-
posal includes a new 8§26.407, that clarifies that a carrier must
provide evidence to the department of its intent to participate in
the health group cooperative market and identify any limitations
on its participation. The proposal also includes a new §26.412
concerning a carrier’s refusal to renew coverage to health group
cooperatives.
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Proposed 826.401 prescribes the requirements for establishing
a health group cooperative, including organization as a nonprofit
corporation under applicable law and filing certain information
with the department. Proposed §26.402 contains cooperative
membership requirements, including a minimum membership of
10 participating employers, and a contractual commitment by
each employer to purchase coverage for two years, except where
the employer can demonstrate financial hardship. The proposal
states that the contract between the employer and the coopera-
tive may define financial hardship, but in the absence of a con-
tractual definition, financial hardship occurs when the employer
demonstrates that its premium costs, as a percentage of the em-
ployer’s gross receipts, have increased by a factor of at least .50.
Proposed §26.403 allows a cooperative, and its sponsoring en-
tity, to engage in certain marketing activities related to member-
ship and to provide information concerning the general availabil-
ity of health coverage through the cooperative; however, all cov-
erage issued through the cooperative must be issued through a
licensed insurance agent. In arranging for coverage, a coopera-
tive or its board of directors, employees or agents are not liable
for failure to arrange for coverage of any particular iliness, dis-
ease, or health condition.

Proposed §26.404 provides that a health group cooperative is
considered a single employer for the purposes of benefit elec-
tions and other administrative functions, and a cooperative that
is composed of only small employers is considered a small em-
ployer for all purposes of Insurance Code Chapter 26 and as-
sociated rules. A cooperative that is composed of both small
and large employers may elect to extend to all of the large em-
ployer members the protections of Chapter 26 and its rules, al-
though this election does not entitle the large employer members
to guaranteed issuance of coverage through the cooperative.

Proposed 8§26.405 states that a carrier providing coverage
through a health group cooperative is not subject to a premium
or retaliatory tax for two years for previously uninsured em-
ployees or dependents, and defines "previously uninsured" to
include individuals that lacked creditable coverage for 63 days
preceding the effective date of the coverage purchased through
the cooperative. A carrier must maintain documentation demon-
strating an insured’s qualification for the exemption. Proposed
§26.406 requires a carrier offering coverage through a coopera-
tive to use a standard presentation form for employer members
that includes certain listed information about the cooperative
and, if the health plan does not contain all state-mandated
benefits, a written statement that lists the benefits not included,
describes the nature and benefits of the plan, and provides no-
tice that purchase of the plan may limit future coverage options.
Proposed §26.407 requires carriers to make a filing with the
commissioner indicating whether they choose to become health
group cooperative carriers. Carriers that do choose to enter the
health group cooperative market must include in their filings the
information identified in §26.407(c).

Proposed 826.408 says that, subject to the provisions of
§26.407, a carrier shall provide coverage to a cooperative in the
carrier’'s geographic service area that requests coverage. How-
ever, a carrier may decline to offer coverage to a cooperative
if the carrier is actively engaged in assisting an entity with the
formation of a cooperative, as evidenced by a signed letter of
agreement. Subject to the provisions of §26.407, a cooperative
must provide for coverage to all employees that elect to be
covered under any benefit plan offered through the cooperative,
including all employees of a large employer that is a member of

the cooperative. A carrier may not impose any other restrictions
relating to this requirement.

Proposed §26.409 provides that a health benefit plan issued by
an insurance carrier or an HMO through a cooperative is not sub-
ject to the state-mandated benefits listed in the proposed section.
A plan issued by an HMO must include all basic health care ser-
vices otherwise required by applicable law. Proposed §26.409
also states that a health plan offered by an insurer is not subject
to §3.3704(a)(6) which requires that the basic level of coverage
in a preferred provider plan may not be more than 30% less than
the higher level of coverage. Proposed §26.410 provides for ex-
pedited approval of plans offered through health group cooper-
atives, allowing a carrier to file and use a plan pursuant to Art.
3.42(c) and associated rules, or to submit a filing for approval un-
der Art. 3.42(d); the department shall approve or disapprove the
latter filing within 40 days of receipt. An HMO evidence of cov-
erage must be filed pursuant to the requirements of Subchapter
F, Chapter 11, of this title and shall be approved or disapproved
within 20 days of receipt.

Proposed §26.411 states that a carrier may provide coverage to
only one cooperative in any county, unless the carrier is providing
coverage in an expanded service area. A carrier may, by notice
and certification to the department, provide health group coop-
erative coverage to an expanded service area that includes the
entire state, and may apply for approval of an expanded service
area thatincludes less than the entire state. The department has
60 days to approve or disapprove such filing. The ability to have
expanded service areas will allow a carrier to provide service to
more than one cooperative in a given county. Proposed §826.412
establishes the requirements that a carrier issuing coverage to a
health group cooperative must satisfy prior to refusing to renew
coverage to health cooperatives.

Proposed §26.413 requires a carrier that provides coverage to
a cooperative to submit to the department, by March 1 of each
year, certain information relating to coverage provided by the car-
rier for the previous calendar year. Such information includes
number of plans issued or renewed to cooperatives during the
year; number of Texas lives covered under those plans; number
of small employer plans cancelled or voluntarily not renewed and
the number of Texas lives covered under those plans and gross
premiums received for coverage under those plans; the gross
premiums received for newly issued and renewed health group
cooperative health benefit plans covering Texas lives; number
of cooperative plans that provided coverage to previously unin-
sured individuals and the number of previously uninsured per-
sons that are covered under those plans; and the number of
health benefit plans and lives covered under those plans, bro-
ken down by the first three digits of the five-digit ZIP Code of the
employer’s principal place of business.

Kimberly Stokes, Senior Associate Commissioner of Life, Health,
and Licensing, has determined that for each year of the first five
years the proposed sections will be in effect there will be no fis-
cal impact to local governments as a result of the enforcement
or administration of the rule. There will be a fiscal impact to state
government as the result of the two-year exemption from state
retaliatory and premium tax for the premiums attributable to pre-
viously uninsured individuals who are covered by a health group
cooperative plan; however, the decrease in revenue is depen-
dent upon the number of insureds or enrollees who were previ-
ously uninsured, and therefore cannot be estimated. There will
be no measurable effect on local employment or the local econ-
omy as a result of the proposal.
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Ms. Stokes has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed sections will be facilitating the cre-
ation of health group cooperatives and expediting the approval
of health plans designed for such cooperatives, so as to make
group insurance more advantageous for small employers, as well
as for some large employers, than it might otherwise be if the em-
ployers were not purchasing the insurance collectively. This will
optimally induce employers to continue to provide health insur-
ance for their employees, and may also result in coverage for pre-
viously uninsured employees. Except as described in this cost
note, any costs to persons required to comply with these sections
for each year of the first five years the proposed sections will be
in effect is the result of the enactment of SB 10 and not as a re-
sult of the adoption, enforcement, or administration of these sec-
tions. SB 10 requires the commissioner by rule to prescribe the
standard presentation form that must be used by carriers offering
coverage through a health group cooperative, and the proposed
rule sets forth eight basic elements of information that must be
included on the form. Adding other information is discretionary
on the part of the carrier. The proposed rule requires the re-
porting of certain information that was not previously required to
be reported. Because the required information for the standard
presentation form and the information to be reported is easily
accessible to, or developed by, the carrier, these requirements
can be satisfied by using a carrier’s existing resources. The de-
partment estimates the cost of a form to be between $.01-.04
per page, exclusive of postage or facsimile or electronic trans-
mission. There may be variations in cost from carrier to carrier
based on the number of counties or cooperatives they serve. But
these costs would not vary between carriers that are large busi-
nesses and those that are small or micro-businesses. It would
be neither legal nor feasible to exempt small or micro-businesses
from this part of the rule, as to do so would deprive those car-
riers’ insureds or enrollees of important consumer information
concerning health insurance provided through health group co-
operatives. The proposed rule also establishes a standard, to be
used in the absence of a standard agreed upon in the contract
between the parties, for determining a circumstance of financial
hardship that would allow an employer to terminate coverage
within the initial two-year period. While a particular standard for
termination could conceivably have a financial impact on either a
cooperative or a carrier, the provision in the proposal that allows
parties to agree to their own standard by contract obviates the
cost potential. Whether and to what extent the rule’s proposed
definition of financial hardship would have a cost impact would
depend upon a number of variables, including size of the co-
operative and premium costs and gross revenues of individual
employers. Because the rule is designed primarily to address
the needs of small employers (those with 2-50 employees)-a
great number of which may meet the definition of small or mi-
cro-businesses under Government Code Chapter 2006-it would
be neither legal or feasible to waive or modify the rule’s require-
ments for the very groups the statute and the rule are designed to
assist. Finally, the proposed reporting requirements may result
in additional administrative expenses to carriers that write busi-
ness through health group cooperatives. Costs will vary based
upon the particular carrier's current computer system, existing
method for capturing data, and types of plans offered. Despite
these variances, all carriers will have to incur some initial costs to
make certain changes to computer systems consistent with the
reporting requirements. According to 2002 data from the U.S.
Bureau of Labor Statistics Occupational Employment Statistics
Survey, as reported by the Texas Workforce Commission, the

mean hourly rate for a computer programmer in the insurance
industry is $31.27. The amount of time necessary to implement
system changes could vary from five to twenty hours based on
such things as the size of the plans written by the carrier and the
carrier’s current data collection processes. However, as these
reporting requirements are similar to those already required of
employer carriers by Insurance Code Articles 26.71 and 26.91,
and related rules at Texas Administrative Code §26.20, the ac-
tual cost of compliance may be lower. The same cost considera-
tions would apply regardless of the size of the carriers; however,
because of the importance of this legislation and the need for
the department to collect data representing the experience of all
carriers writing health plans through health group cooperatives,
it is not feasible for the department to waive or establish sepa-
rate reporting requirements for carriers that are small or micro
businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on June 7, 2004 to Gene C.
Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be simul-
taneously submitted to Kimberly Stokes, Senior Associate Com-
missioner, Life, Health and Licensing Program, Mail Code 107-
2A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. A request for a public hearing should be sub-
mitted separately to the Office of the Chief Clerk.

The new sections are proposed under the Insurance Code Chap-
ter 26, Articles 26.14A, 26.15 and 26.16, and §36.001. Articles
26.14A and 26.15 contain special provisions relating to health
group cooperatives, and allow the commissioner to adopt rules.
Chapter 26, among other things, contains provisions regarding
health plans for small employers and authorizes the commis-
sioner of insurance to adopt rules as necessary to implement this
chapter. Article 26.16 also contains provisions concerning health
group cooperatives and requires the department to develop an
expedited approval process for health coverage arranged by a
cooperative. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to im-
plement the powers and duties of the Texas Department of Insur-
ance under the Insurance Code and other laws of this state.

The following provisions are affected by this proposal: Chapter
26, Articles 26.14A, 26.15 and 26.16

§26.401. Establishment of Health Group Cooperatives.

() Subject to the requirements of the Insurance Code and this
subchapter, a person may form a health group cooperative for the pur-
chase of employer health benefit plans.

(b) A health carrier may not form, or be amember of, a health
group cooperative. A health carrier may associate with a sponsoring
entity of a health group cooperative, such as a business association,
chamber of commerce, or other organization representing employersor
serving an analogous function, to assist the sponsoring entity in form-
ing a health group cooperative.

(c) A health group cooperative must be organized as a non-
profit corporation and has the rights and duties provided by the Texas
Non-profit Corporation Act, Texas Civil Statutes, Articles 1396-1.01,
€t seq.

(d) Onreceipt of acertificate of incorporation or certificate of
authority from the secretary of state, the health group cooperative shall
comply with Insurance Code Article 26.14(b) by filing notification of
therecei pt of the certificate and acopy of the health group cooperative’'s
organizational documents with the Life/Health Division, Mail Code
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106-1A, Texas Department of Insurance, PO. Box 149104, Austin,

§26.403. Marketing Activities of Health Group Cooperatives.

Texas 78714-9104. The organizational documents shall demonstrate
the health group cooperative's compliance with Insurance Code Arti-

() The board of directors shall file annually with the depart-
ment a statement of all amounts collected and expenses incurred for
each of the preceding years. The annual filing shall be made on Form
Number 1212 CERT COOP provided at Figure 49 of §26.27(b)(49) of
thistitle (relating to Forms) and shall be filed with the Life/Health Di-
vision, Mail Code 106-1A, Texas Department of Insurance, PO. Box
149104, Austin, Texas 78714-9104.

(f) The provisions of this subchapter shall not be construed to
limit or restrict an employer’s access to health benefit plans under this
chapter or Insurance Code Chapter 26.

§26.402. Membership of Health Group Cooperatives.

(& The membership of a health group cooperative may con-
sist only of small employers or may, at the option of the health group
cooperative, consist of both small and large employers.

(b) Tobeeligibletoarrangefor coverage pursuant to Insurance
Code Article 26.15(a)(1) a health group cooperative must, during the
initial open enrollment period, haveat | east 10 participating employers.
Thereafter, if the health group cooperative does not, at any time, have
at least 10 participating employers, to maintain eligibility for coverage
the health group cooperative must add additional members by the next

(@ A health group cooperative may engage in marketing activ-
ities related and restricted to membership in the cooperative, including
general availability of health coverage and is not required to maintain
an agent’s license for soliciting membership in the cooperative. All
health coverage issued through the cooperative must be issued through
alicensed agent that isemployed by or contracted with the cooperative.

(b) A sponsoring entity of a health group cooperative may in-
form its members regarding the health group cooperative and the gen-
eral availability of coverage through the health group cooperative. All
coverage issued through the cooperative must be issued through a li-
censed agent.

(c) A licensed agent that is used and compensated by a health
group cooperative is not required to be appointed by a health carrier
offering coverage through the health group cooperative. This exemp-
tion does not allow an agent to market other products and services not
offered through the health group cooperative without an appointment
from the health carrier.

(d) A health group cooperative or a member of the board of
directors, the executive director, or an employee or agent of a health
group cooperativeisnot liablefor failureto arrangefor coverage of any
particular illness, disease, or health conditionin arranging for coverage
through the cooperative.

§26.404. Health Group Cooperative's Satus as Employer.

open enrollment period to maintain at |east 10 participating employers.

(c) Subject to the requirements of Insurance Code Article
26.22 and the limitations identified pursuant to §26.407 of this chapter
(relating to Health Carrier Designation As Health Group Cooperative
Carrier), a health group cooperative:

(1) shall dlow any small employer to join the health group
cooperative and, during theinitial and annual open enrollment periods,
enroll in health benefit plan coverage; and

(2) may alow alarge employer tojoin the health group co-
operative and, during theinitial enrollment and annual open enrollment
periods, enrall in health benefit plan coverage.

(d) A health group cooperative may not userisk characteristics
of an employer or employee to restrict or qualify membership in the
health group cooperative.

(e) Anemployer’s participation in a health group cooperative
is voluntary, but an employer electing to participate in a health group
cooperative must, through acontract with the health group cooperative,
commit to purchasing coverage through the health group cooperative

(8 A health group cooperativeis considered asingle employer
for the purposes of benefit el ections and other administrative functions.

(b) A health group cooperative that is composed of only small
employers is considered a small employer for al purposes of Chapter
26 of the Insurance Code and Chapter 26 of thistitle.

(c) A health group cooperative that is composed of small and
large employersis considered asmall employer in relation to the small
employer members for all purposes of the Insurance Code and Chap-
ter 26 of thistitle. A heath group cooperative may elect to extend to
all of the large employer members of the health group cooperétive the
protections of Chapter 26 of the Insurance Code and Chapter 26 of this
title. However, this election does not entitle the large employer mem-
bers to guaranteed issuance of coverage as set forth in Article 26.21(a)
of the Insurance Code or §26.8 of thistitle (relating to Guaranteed |s-
sue; Contribution and Participation Requirements).

§26.405. Premium Tax Exemption for Previously Uninsured.

(@ Inaccordance with Article 26.14A of the Insurance Code,
ahedth carrier providing coverage through a health group cooperative

for two years, except as provided for in subsection (f) of this section.

(f) A contract between an employer and a health group coop-
erative must allow an employer to terminate without penalty its health
benefit plan coverage with a health group cooperative before the end
of the two year minimum contractual period required by subsection (€)
of thissectioniif it can demonstrate to the health group cooperative that

isexempt from premium tax and retaliatory tax for two yearsfor premi-
ums received for a previously uninsured employee or dependent. The
two year period for the exemption begins upon the first date of cover-
age for the previously uninsured employee or dependent.

(b) For the purposes of this section and Article 26.14A of the
Insurance Code, a previously uninsured employee or dependent is an

continuing to purchase coverage through the cooperative would be a
financia hardship in accordance with subsection (g) of this section.

employee or the dependent of an employee of an employer member of
ahealth group cooperative and did not have creditable coverage for the

(9) The contract between an employer and a health group co-
operative may define what constitutes a financial hardship for the pur-
poses of subsection (f) of thissection. If the contract doesnot definethe
term, an employer may demonstrate financial hardship if it can show
that at the end of the immediately preceding fiscal quarter, or upon re-
ceipt of notice of arate increase, the premium cost to the employer, as

63 days preceding the effective date of coverage purchased through the
health group cooperative.

(c) A health carrier shall maintain for four years documenta
tion for each insured that demonstrates that coverage of the insured or
enrollee qualifiesthe carrier for atax exemption pursuant to subsection
(b) of this section. The documentation shall comply with any applica

a percentage of the employer’s gross receipts, increased by afactor of
.50.

blerules or procedures adopted by the Comptroller of Public Accounts
related to the tax exemption.
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§26.406. Sandard Presentation Form.
(@ A headlth carrier offering coverage through a health group

Division, Mail Code 106-1E, Texas Department of Insurance, PO. Box
149104, Austin, Texas 78714-9104 or 333 Guadalupe, Austin, Texas,

cooperative shall use a standard presentation form for employer mem-
bers of the health group cooperative that includestheinformation listed
in subsection (b) of this section. A standard presentation form may in-
clude additional information.

(b) A standard presentation form shall include, a a minimum:

(1) an explanation that the coverage is being offered
through a health group cooperative;

(2) the name of the health group cooperative;
(3) an explanation of the employer’s digibility to join the

78701.

(c) Thefilings required by subsections (a) and (b) of this sec-
tion shall include:

(1) the name of the health carrier;

(2) adesignation of whether or not the health carrier is cur-
rently availableto offer or issue small employer health benefit plansto
health group cooperatives;

(3) adescription, by county, of the health group coopera-
tive basic service area, which isthe areain which the carrier is offering

health group cooperative and purchase coverage without regard for

or issuing small employer health benefit plans to health group cooper-

membership in any other organization or the health status or claims
experience of the employer and employees,

(4) an explanation of any fees or charges associated with
membership in the health group cooperative;

(5) a statement that coverage is available to a small em-
ployer on aguaranteed issue basisfrom any health carrier offering cov-
erage in the small employer market with no requirement of joining a

aives;

(4) if applicable, the extended service areas in which the
health carrier is currently available to offer or issue small employer
heath benefit plans to health group cooperatives,

(5) if applicable, information identifying, by county, the
health group cooperative(s) that are currently doing business with the
health carrier in each geographic service areaor expanded service area;

health group cooperative;

(6) if multiple plans are offered through the health group
cooperative, an explanation that the employer and employees may se-

(6) any limitations concerning the number of participating
employers or employees in a health group cooperative that the health
carrier is capable of administering; and

lect any of the plans without limitation due to health status or claims
experience;

(7) adescription of the plans offered through the health
group cooperative by the health carrier;

(8) if the employer or employee is considering or purchas-

(7) any other information requested by the department.

(d) A carrier shall updatethefilingsrequired by subsections(a)
and (b) of this section as necessary to include new counties or extended
service areas in which the carrier wishes to offer or issue coverage to
health group cooperatives. If the carrier has agreed to provide cover-

ing a health benefit plan that does not contain all state-mandated health
benefits, a written disclosure statement that:

(A) explainsthat the health benefit plan being offered or
purchased does not provide some or all state-mandated health benefits;

(B) lists those state-mandated health benefits not
included under the health benefit plan;

(C) contains a general description of the benefits of-
fered by the health benefit plan;

(D) providesanoticethat purchase of the plan may limit
future coverage options in the event the policyholder’s or certificate

ageto a particular health group cooperative at the time of updating the
certification, the carrier shall identify the health group cooperative con-
sistent with subsection (c) of this section.

§26.408. Guaranteed Issuance of Coverage to Health Group Coop-
eratives.

() Subject to thelimitationsidentified in §26.407(c)(6) of this
chapter (relating to Health Carrier Designation As Health Group Co-
operative Carrier), ahedth carrier that has made afiling with the com-
missioner indicating that it is offering or issuing small employer health
benefit plans to health group cooperatives shall provide coverage to a
health group cooperative that requests coverage in the health carrier’'s

holder’ s health changes and needed benefits are not covered under the
health benefit plan.

§26.407. Health Carrier Designation As Health Group Cooperative
Carrier.

(@ On or before August 1, 2004, each health carrier that has
designated itself as a small employer carrier pursuant to §26.6 of this
title (relating to Status of Health Carriers as Small Employer Carri-
ers and Geographic Service Area) shall file with the commissioner, in
accordance with subsection (c) of this section, information indicating

basic geographic service areafor health group cooperative business, as
filed pursuant to 826.407 of thistitle.

(b) A health carrier may decline to offer coverage to a health
group cooperative if the carrier is:

(1) dready providing coverage to a health group coopera-
tive in the same county; or

(2) actively engaged in assisting an entity with the forma-
tion of ahealth group cooperative. A health carrier is actively engaged

whether the carrier is available to offer or issue small employer health
benefit plansto health group cooperatives. The health carrier shall sub-
mit thisfiling to the Filings Intake Division, Mail Code 106-1E, Texas

in assisting an entity with the formation of a health group cooperative
if the health carrier has associated with the entity for the purpose of
forming a health group cooperative and the parties have signed a let-

Department of Insurance, PO. Box 149104, Austin, Texas 78714-9104
or 333 Guadalupe, Austin, Texas, 78701.

(b) After August, 1, 2004 whenever ahealth carrier designates
itself as a small employer carrier pursuant to §26.6 of this title, the
health carrier shall file with the commissioner, in accordance with sub-
section (c) of this section, information indicating that it is available to
offer or issue small employer health benefit plansto health group coop-
eratives. The health carrier shall submit thisfiling to the Filings Intake

ter of agreement that evidences that the entity intends to form a health
group cooperative with the assistance of the carrier and intends to pur-
chase coverage from the health carrier. This exception is available for
no more than 60 days from the date of the letter. This exception period
cannot be extended, nor can additiona letters of agreement between
the parties have the effect of extending this exception period.

() Subject to the limitations identified in §26.407(c)(6) of
this chapter, a health carrier that is providing coverage to an employer
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through a health group cooperative must provide coverage to any
employee that elects to be covered under a health benefit plan that is

(20) offer of coveragefor therapiesfor children with devel-
opmental delays as required by Insurance Code Article 21.53F;

offered through the health group cooperative.
§26.409. Health Benefit Plans Offered Through Health Group Coop-

(21) coverage of certain testsfor detection of prostate can-
cer as required by Insurance Code Article 21.53F;

eratives.

(@ A health benefit plan issued by a health carrier through a
health group cooperativeis not subject to the following state mandates:

(1) theoffer of invitrofertilization coverage as required by
Insurance Code Article 3.51-6, 83A;

(2) coverageof HIV, AIDS, or HIV-related illnesses as re-
quired by Insurance Code Article 3.51-6, §3C;

(3) coverage of chemical dependency and staysin achemi-
cal dependency treatment facility asrequired by Insurance Code Article

(4) coverage or offer of coverage of serious mental illness
as required by Insurance Code Article 3.51-14;

(5) theoffer of mental or emotional illness coverage as re-
quired by Insurance Code Article 3.70-2(F);

(6) coverage of inpatient mental health and staysin a psy-
chiatric day treatment facility as required by Insurance Code Article
3.70-2(F);

(7) theoffer of speech and hearing coverage as required by
Insurance Code Article 3.70-2(G);

(8) coverage of mammography screening for the presence
of occult breast cancer as required by Insurance Code Article 3.70-
2(H);

(9) the offer of home hedlth care coverage as required by
Insurance Code Article 3.70-3B;

(10) coverage of staysin acrisis stabilization unit and/or
residential treatment center for children and adolescents asrequired by
Insurance Code Article 3.72;

(11) standardsfor proof of Alzheimer’sdisease asrequired
by Insurance Code Article 3.78;

(12) coverage for formulas necessary for the treatment of
phenylketonuria as required by Insurance Code Article 3.79;

(13) continuation of coverage of certain drugs under adrug
formulary as required by Insurance Code Article 21.52J;

(14) coverage of contraceptive drugs and devices as
required by Insurance Code Article 21.52L and §21.404(3) of thistitle
(relating to Underwriting);

(15) coverage of diagnosis and treatment affecting tem-
poromandibular joint and treatment for a person unable to undergo
dental treatment in an office setting or under local anesthesia as
required by Insurance Code Article 21.53A;

(16) coverage of bone mass measurement for osteoporosis
as required by Insurance Code Article 21.53C;

(17) coverage of diabetes care as required by Insurance
Code Article 21.53D;

(18) coverage of childhood immunizations as required by

(22) coverage of off-label drugs as required by Insurance
Code Article 21.53M;

(23) coverage of acquired brain injury treatment/services
as required by Insurance Code Article 21.53Q;

(24) coverage of certain tests for detection of colorectal
cancer as required by Insurance Code Article 21.53S;

(25) coverage for reconstructive surgery for craniofacia
abnormalitiesin achild asrequired by Insurance Code Article 21.53W,

(26) limitations on the treatment of complications in preg-
nancy established by §21.405 of thistitle (relating to Policy Terms and
Conditions);

(27) coverage for services related to immunizations and
vaccinations under managed care plans as required by Insurance Code
Article 21.53K;

(28) coverage of rehabilitation therapies as required by In-
surance Code Article 20A.09(a)(4);

(29) limitations on differences between levels of coverage
in preferred provider benefit plans as described in §3.3704(a)(6) of
this title (relating to Freedom of Choice: Availability of Preferred
Providers);

(30) limitations or restrictions on copayments and de-
ductibles imposed by §11.506(2)(A) and (B) of this title (relating to
Mandatory Contractual Provisions. Group, Individual and Conversion
Agreement and Group Certificate);

(31) limitations or restrictions on coinsurance imposed by
§3.3704(2)(6) of thistitle (relating to Freedom of Choice: Availability
of Preferred Providers);

(32) coverage of aminimum stay for maternity asrequired
by Insurance Code Article 21.53F;

(33) coverage of reconstructive surgery incident to mastec-
tomy as required by Insurance Code Article 21.531; and

(34) coverage of a minimum stay for mastectomy treat-
ment/services as required by Insurance Code Article 21.52G.

(b) A health benefit plan issued by an HMO through a health
group cooperative must provide for the basic health care services as
providedin 811.508 or §11.509 of thistitle (relating to Mandatory Ben-
efit Standards: Group, Individua and Conversion Agreementsand Ad-
ditional Mandatory Benefit Standards, Group Agreement Only):

(c) A health benefit plan offered by an insurer through a health
group cooperative is not subject to §3.3704(a)(6) of thistitle.

§26.410. Expedited Approval for Plans Offered Through a Health
Group Cooperative.

(@ A hedth carrier must file for approval a health benefit plan
that will be offered solely to a health group cooperative and shall indi-
catein thefiling that the health benefit plan is to be offered to a health
group cooperative and is subject to review under this section.

Insurance Code Articles 21.53F and 20A.09F;
(19) coverage for screening tests for hearing loss in chil-

(b) A hedlth benefit plan subject to review under this section
and filed with the department by an insurer may be filed as a file and

dren and related diagnostic follow-up care as required by Insurance

use form consistent with Insurance Code Article 3.42(c) and §3.5(a)(2)

Code Article 21.53F;

of thistitle (relating to Filing Authorities and Categories).
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(¢) An insurer that does not elect to file for approval under

the first health group cooperative health benefit plan terminates under

subsection (b) of this section shall file the form for approval consistent

the Insurance Code Article 26.24(a).

with Insurance Code Article 3.42(d) and 83.5(a)(1) of thistitle. The
department shall approve or disapprove the filing within 40 calendar
days of receipt of the complete filing.

(d) AnHMO must file for approval an HMO evidence of cov-
eragethat isto be offered solely to ahealth group cooperative and shall
indicate that review of the evidence of coverage is subject to the ex-
pedited process available under this section. The evidence of cover-
age shall be filed consistent with the requirements of Subchapter F of
Chapter 11 of thistitle (relating to Evidence of Coverage) and shall be
approved or disapproved by the department within 20 calendar days of
receipt of a complete filing.

§26.411. Service Areas for Carriers Offering Coverage Through a
Health Group Cooperative.

(& A hedth carrier may provide coverage to only one health
group cooperative in any county, except that a health carrier may pro-
vide coverage to additional health group cooperativesif itis providing

(b) Thehealth carrier must notify each affected covered health
group cooperative not later than the 180th day before the date on which
coverage terminates for the health group cooperative.

(¢) An health carrier that elects under the Insurance Code Ar-
ticle 26.24(a) to refuse to renew all health group cooperative employer
health benefit plans in this state or in an approved geographic service
area may not write a new health group cooperative employer health
benefit planin thisstate or inthe geographic service area, as applicable,
before the fifth anniversary of the date of notice to the commissioner
under the Insurance Code Article 26.24(a).

(d) A health carrier that el ectsnot to renew under the Insurance
Code Article 26.24, and this section may not resume offering health
benefit plans to health group cooperatives in this state or in the geo-
graphic areafor which the election was made until it hasfiled apetition
with the commissioner to be reinstated as a health group cooperative
carrier and the petition has been approved by the commissioner or the

coverage in an expanded service area.

(b) A hedth carrier may provide health group cooperative cov-
erage to an expanded service area that includes the entire state upon
providing notice to the department. A health carrier properly provides
noticeto the department by sending acertification that the health carrier
intends to provide health group cooperative coverage to an expanded
service area that includes the entire state. The certification should be
signed by an officer of the health carrier and sent to Filings Intake Di-
vision, Mail Code 106-1E, Texas Department of Insurance, PO. Box
149104, Austin, Texas 78714-9104 or 333 Guadaupe, Austin, Texas,
78701.

() A health carrier may apply for an expanded service area
that includes | ess than the entire state by submitting an application for
approval to Filings Intake Division, Mail Code 106-1E, Texas Depart-
ment of Insurance, PO. Box 149104, Austin, Texas 78714-9104 or 333
Guadalupe, Austin, Texas, 78701. The health carrier may begin us-
ing the expanded service area upon approval or 60 days after the day
the application is received by the department unless the application is
disapproved by the department within that time. The application must
include:

(1) the geographic service areas, defined in terms of coun-
ties or zip codes, to the extent possible;

(2) if the service area cannot be defined by counties or zip
code, a map which clearly shows the geographic service areas must be
submitted in conjunction with the application;

(3) service areas by zip code shall be defined in anon-dis-
criminatory manner and in compliance with the Insurance Code Arti-
cles 21.21-6 and 21.21-8; and

(4) any other information requested by the department.

(d) HMO service areas are not affected by a filing under this

commissioner’s designee. In reviewing the petition, the commissioner
may ask for such information and assurances as the commissioner finds
reasonable and appropriate.

§26.413. Health Carrier Reporting Requirements.

(@) Hedth carriers offering a health benefit plan through a
health group cooperative shall file information with the department,
not later than March 1 of each year, in the manner prescribed and on
the form provided by the department for that purpose. The form can
be obtained from the Texas Department of Insurance, Filings Intake
Division, MC 106-1E, PO. Box 149104, Austin, Texas 78714-9104.
The form can also be obtained from the department’s internet web
site at www.tdi.state.tx.us. The information shall include data for the
previous calendar year and shall include the following:

(1) the total number of health benefit plans newly issued
and renewed to health group cooperatives and covering Texas lives, by
type of plan;

(2) thetotal number of Texaslives(including members/em-
ployees, spouses, and dependents) covered under newly issued and re-
newed health benefit plansissued through a health group cooperative;

(3) thetotal number of health group cooperative health ben-
efit plans covering Texas lives that were cancelled or non-renewed dur-
ing the previous calendar year, including the reasons for cancellation
or non-renewal (and that were not in effect after December 31), aswell
asthetotal number of Texas lives covered under those plans, and gross
premiums paid for coverage of Texas lives under those plans;

(4) the gross premiums received for newly issued and re-
newed health group cooperative health benefit plans covering Texas
lives;

(5) the number of health group cooperative health benefit
plans covering individuals in Texas that were previously uninsured in

section and shall be established in accordance with Chapter 843 of the
Insurance Code.

§26.412. Refusal to Renew and Application to Reenter Health Group
Cooperative Market.

(@ A health carrier may elect to refuse to renew all employer
health benefit plansdelivered or issued for delivery by the health carrier
to a health group cooperative in this state or in a health group coopera-
tive basic or extended service area approved under the Insurance Code,
Article 26.14A(l). The health carrier shall notify the commissioner of
the election not |ater than the 180th day before the date coverage under

accordance with §26.406(b) of thistitle (relating to Standard Presenta-
tion Form), and the number of Texas lives covered under those plans;
and

(6) the number of health group cooperative health benefit
plansin force in Texas on December 31, and the number of Texaslives
covered under those plans, based on thefirst three digits of thefive-digit
ZIP Code of the employer’s principal place of businessin Texas.

(b) For purposes of this section, gross premiums shall be the
total amount of monies collected by the health carrier for health benefit
plans during the applicable calendar year.
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(c) The information required to be filed by this section shall
be filed with Filings Intake Division, MC 106-1E, PO. Box 149104,
Austin, TX, 78714-9104.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402757

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 367. AGRICULTURAL WATER
CONSERVATION PROGRAM
31 TAC 88367.1 - 367.3, 367.12, 367.15 - 367.20

The Texas Water Development Board (the board) proposes
amendments to 31 TAC Chapter 367, Agricultural Water Con-
servation Program (AWCP). The board proposes to amend
§8367.1 - 367.3, and 8§367.12 and propose new §8367.15 -
367.20 relating to the creation of the Agricultural Water Con-
servation Linked Deposit Program. The proposed amendments
and new sections reflect changes to the Texas Water Code
enacted by the 78th Legislature that authorized the creation of
the Agricultural Water Conservation Linked Deposit Program
(AWCLDP).

The board proposes to amend §367.1, Policy Statement, to in-
clude linked deposits as part of its financial assistance that it will
be the policy of the board to provide in order to conserve and
protect the state’s water resources and provide resulting bene-
fits to all of the state’s citizens.

The board proposes to amend 8367.2, Definitions of Terms, to
provide definitions for eligible lending institution, linked deposit,
and linked deposit agreement in order to implement the AW-
CLDP. The board proposes a definition of eligible lending insti-
tution that refers to a commercial lending institution that is either
designated a depository of state funds by the Texas comptroller
of public accounts or an institution of the Farm Credit System
headquartered in this state, that agrees to participate in a linked
deposit program established under Water Code §17.905, and
that is willing to agree to provide collateral equal to the amount
of linked deposits placed with it. This definition follows the lan-
guage of the new legislation in order to maximize the number of
institutions that are eligible to participate. The board proposes a
definition for linked deposit to be a deposit governed by a linked
deposit agreement which requires that: 1) the lending institution
pay interest to the board on the deposit at a rate equal to the ask-
ing yield for a U.S. Treasury note with a twelve-month maturity
as of the date five days preceding the submission of all the docu-
ments required of the eligible lending institution to the executive

administrator requesting a linked deposit agreement; 2) the state
not withdraw any part of the deposit except as according to the
terms of the linked deposit agreement and the terms of this chap-
ter; and 3) the institution agree to lend the value of the deposit to
a person at a rate not to exceed the interest paid by the eligible
lending institution to the board plus four percent. This definition
follows the language of the new legislation in order to implement
the program to maximize extent possible under the legislation.
The board proposes a definition for linked deposit agreement as
a written agreement between the board and an eligible lending
institution that provides for the deposit of money from the agricul-
tural water conservation fund (fund) with the lending institution
according to the conditions of this chapter. By defining linked
deposit agreement in this manner, the rules have a ready refer-
ence to the contract while leaving the details of the terms of the
contract to be more fully explained in this chapter related to the
AWCLDP.

The board proposes to amend §367.3, Eligible Uses of the Fund,
to include a new subsection (3) that specifically authorizes the
fund to be used to provide a linked deposit to an eligible lending
institution that agrees to provide a loan to a person for a conser-
vation project.

The board proposes to amend 8367.12, Construction Require-
ments, to include the phrase "financed by the board through a
grant or loan and" so that the requirements of the section are ex-
plicitly limited to the grant and loan programs and not the linked
deposit program.

The board proposes new 8§367.15, Authorization to Execute
Agreements, to provide the specific authorization to the ex-
ecutive administrator to execute linked deposit agreements
with eligible lending institutions for the purpose of providing
money from the fund to be used for the purposes set forth in
these amendments. Pursuant to new Water Code 8§17.907, the
board is authorized to approve or disapprove an application for
a linked deposit agreement submitted by an eligible lending
institution. Water Code 815.907 specifically authorizes the
board to delegate to the executive administrator the authority to
approve or disapprove such applications. Water Code §17.908
provides that upon approval of the application by the board,
the board and the eligible lending institution shall enter into a
linked deposit agreement. Execution of an agreement of any
sort only requires that one person actually sign, or execute, the
agreement. As a six-member board, only one individual need
take the action necessary to execute agreement. The term
"execute", in the broader sense of ensuring performance, is a
matter that requires more time and attention than the board
members can perform. Therefore, as a matter of necessity, the
board delegates the function of executing financial assistance
agreements to the executive administrator, both in the narrow
and broad sense. As a matter of necessity, the board delegates
the function of executing financial assistance agreements to the
executive administrator. Proposed new 8367.15, in conjunction
with new proposed 8375.16(b), is proposed to delegate to the
executive administrator the function of reviewing applications
for linked deposit agreements and, if approved, executing such
agreements. In addition to the contract provisions required
pursuant to the other sections in this chapter, proposed new
§367.15 provides the executive administrator with the discretion
to include any additional provisions in such agreements, as
the executive administrator may deem necessary to fulfill the
purposes and intent of the program.
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The board proposes new §367.16, Conditions Prior to Execu-
tion, to set forth the minimum requirements that the board has
determined must be met prior to the eligible lending institution
and the executive administrator executing a linked deposit agree-
ment. Proposed new §367.16(a) identifies the minimum require-
ments that the board has determined must be met by an eligible
lending institution when submitting a request to the executive ad-
ministrator for a linked deposit agreement. These requirements
are prescribed by the statute or are considered prudent appli-
cation requirements. Proposed new §367.16(a)(1) requires the
submission of the loan application from the person who will be
constructing the conservation project. This proposed subsec-
tion requires the lending institution determine that the submit-
ted loan application to be creditworthy according to the criteria
of the lending institution prior to its submission to the execu-
tive administrator. Proposed new 8367.16(a)(2) requires sub-
mission of a draft loan agreement between the lending institu-
tion and its borrower that identifies the amount of the loan, iden-
tifies the interest rate applied to the loan, sets forth the repay-
ment schedule, limits the use of the loan proceeds to an eli-
gible project, and contains all such other terms as determined
in the sole discretion of the lending institution to be appropriate
for its loan agreement. Proposed new 8367.16(a)(1)(A) limits
the total amount of the loan to $250,000 as required by statute.
Proposed new 8367.16(a)(1)(B) limits the interest rate under the
agreement to no more than four percentage points above the
interest rate charged by the board to the lending institution as
required by statute. Proposed new 8§367.16(a)(3) requires two
certifications. Proposed new 8367.16(a)(3)(A) requires a certifi-
cation by the lending institution setting the interest rate that will
be charged to its borrower for the proposed project. Proposed
new 8367.16(a)(3)(B) requires that the lending institution provide
a certification from a director of the soil and water conservation
district for the district in which the project is located as to two
facts: 1) that the loan recipient has a soil and water conserva-
tion approved by the district, and 2) that the project furthers or
implements such plan. This certification is required by statute to
insure that the project will implement agricultural water conser-
vation project. Proposed new §367.16(a)(4) requires the lending
institution to submit such other documentation that the executive
administrator determines is necessary in order to insure that the
linked deposit, if approved, will fulfill the objectives of the pro-
gram. This provision is proposed because the board believes
that the executive administrator should have the discretion to re-
quest additional information that may only be able to be identified
as the program develops or after the initial review of the docu-
ments submitted by a lending institution. This provision allows
the executive administrator the discretion to adapt the applica-
tion requirements in order to fulfill the objectives of the program.
Proposed new §367.16(b) identifies the minimum requirements
that the board has determined to be appropriate before the ex-
ecutive administrator is authorized to execute a linked deposit
agreement. This proposed subsection requires the executive ad-
ministrator to review the documentation submitted by the lending
institution and determine that the institution is eligible to partici-
pate in the program, that the documents submitted comply with
the requirements of this section, and that executing the agree-
ment will effectuate the purposes of the program.

The board proposes new §367.17, Board Obligations in Linked
Deposit Agreements, to identify the minimum responsibilities that
the board will assume if the executive administrator executes a
linked deposit agreement. The responsibilities of the board pro-
posed in new 8367.17(a) are to provide money in the amount
identified in the linked deposit agreement to the eligible lending

institution from the fund and to otherwise fulfill the obligations
set forth in the linked deposit agreement. It is proposed to in-
clude these requirements by rule because these are the mini-
mum requirements that the board is expected to fulfill and which
may be enforceable pursuant to a rule of the board. By this pro-
posed section, eligible lending institutions are informed of the
minimum obligations undertaken by the board with the execu-
tion of such an agreement and receive assurance of compliance
with the statutory provisions through enforcement of this section
in addition to contractual remedies available to the lending insti-
tution in event of default. Proposed new §367.17(b) also autho-
rizes the board or the executive administrator to withdraw money
deposited with a lending institution either according to the terms
of the linked deposit agreement or in the event that the institution
ceases to be either a state depository or a Farm Credit System
institution headquartered in this state. This rule is proposed to
implement the requirement set forth in Water Code 8§17.911.

The board proposes new 8367.18, Lending Institution Obliga-
tions in Linked Deposit Agreements, to identify the minimum re-
quirements that an eligible lending institution will assume upon
its execution of a linked deposit agreement authorized by this
section. Proposed new §367.18(a) provides that upon execu-
tion of the agreement, the lending institution shall provide col-
lateral equal to the amount of the money from the fund placed
on deposit with it, provide the loan for the project substantially
according to the draft loan agreement provided with the appli-
cation, pay interest on the deposit to the board at a rate equal
to the asking yield for a U.S. Treasury note with a twelve-month
maturity, submit compliance reports on a yearly basis to the ex-
ecutive administrator, return the funds to the board according to
the terms of the linked deposit agreement, and otherwise com-
ply with the linked deposit agreement, these rules, and appli-
cable federal and state law. These requirements are generally
set forth in the new Water Code provisions as requirements for
the linked deposit agreement. By this proposed section, eligible
lending institutions are informed of the minimum obligations un-
dertaken in executing such an agreement and the board receives
assurance of compliance with the statutory provisions through
enforcement of this section in addition to contractual remedies
that may be available to the board in event of default. Proposed
new 8367.18(b) specifies that payment delays or defaults by the
recipient of the loan do not affect the liability of the lending in-
stitution to the board under the linked deposit agreement. This
rule is proposed to implement the requirement set forth in Water
Code §17.908.

The board proposes new 8§367.19, Requirements after Exe-
cution, to identify the reporting requirements of the executive
administrator to the board. Having delegated the authority to
approve and execute linked deposit agreements, by proposed
new §367.19(1) the executive administrator is required to report
monthly to the board the linked deposit agreements that have
been executed and the status of each loans made by the lending
institutions. This provision will allow the board to routinely review
the administration and performance of the program. By pro-
posed new §367.19(2) the executive administrator is required to
report any instances of noncompliance by a participating lending
institution to the board as well as to the Texas comptroller of
public accounts. The comptroller is included in the reporting
requirement for instances of noncompliance because the board
has deemed the lending institution eligible in part due to the
comptroller using the lending institution as a state depository.
By reporting the instance of noncompliance to the comptroller,
the board potentially will be assisting the comptroller in the
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protection of other funds of the state. This rule is proposed to
implement the requirement set forth in Water Code §17.909.

The board proposes new 8367.20, State Liability, to establish as
clearly as possible that the state does not assume any liability to
the lending institutions for any payments that may be due by a
borrower of the lending institution and that the linked deposit is
not an extension of credit within the meaning of the state consti-
tution. This rule is proposed to implement the requirement set
forth in Water Code §17.910.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the amendments and new
sections are in effect there will be no fiscal implications on state
and local government as a result of enforcement and administra-
tion of the amendments and new sections. Since the revisions
create a new program that uses money currently available in the
fund for eligible participants on a voluntary basis, there will be
no impact on state or local governments.

Ms. Callahan has also determined that for the first five years
the amendments and new sections, as proposed, are in effect
the public benefit as a result of enforcing the amendments and
new sections will be to provide needed capital at reduced rates
for agricultural water conservation projects thereby assisting in
the protection of the state’s water resources. Ms. Callahan has
determined there will not be economic costs to small businesses
or individuals required to comply with the amendments and new
sections as proposed since the program is voluntary.

It is estimated that the amendments and new sections will not
adversely affect local economies because the rule pertains to a
voluntary program that provides needed capital at reduced rates
for agricultural water conservation projects. Indeed, by the state
financially contributing to these projects, the local economies
should be positively affected.

Comments on the proposal will be accepted for 30 days follow-
ing publication and may be submitted to Jonathan Steinberg,
Deputy Counsel, Texas Water Development Board, P.O. Box
13231, Austin, Texas, 78711-3231, by e-mail to jonathan.stein-
berg@twdb.state.tx.us or by fax at (512) 463-5580.

The amendments and new sections are proposed under the au-
thority of the Texas Water Code §6.101 and §17.912 which pro-
vides the Texas Water Development Board with the authority to
adopt rules necessary to carry out the powers and duties in the
Water Code, other laws of the State, and the agricultural water
conservation program.

The statutory provisions affected by the proposed amendments
and new sections are Texas Water Code Chapter 17, Subchapter
J.

§367.1. Policy Satement.

Itisthe policy of theboard to provide grants, linked deposits, and loans
to conserve and protect the state’ swater resources and provideresulting
benefitsto all of the stat€’ scitizens. Thischapter implementsthe Texas
Weater Code, Chapter 17, Subchapter J.

§367.2. Définitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (5) (Nochange)

(6) Eligible lending institution--a financial institution that
makes commercia loans, is either a depository of state funds or an
institution of the Farm Credit System headquartered in this state, and

agreesto participatein alinked deposit program established under Wa-
ter Code §17.905 and is willing to agree to provide collateral equal to
the amount of linked deposits placed with it.

(7) [(6)] Executive administrator--The executive adminis-
trator of the Texas Water Devel opment Board, or an authorized repre-
sentative of the executive administrator.

(8) [€A] Fund--The agricultural water conservation fund
authorized by Section 50-d, Article I11, of the Texas Constitution.

(9) Linked Deposit--adeposit governed by alinked deposit
agreement between the board and an eligible lending institution that
requires that:

(A) the digible lending institution pay interest to the
board on the deposit at arate equal to the asking yield for aU.S. Trea-
sury note with atwel ve-month maturity as of the date five days preced-
ing the submission of all the documents required of the eligiblelending
ingtitution to the executive administrator requesting a linked deposit
agreement;

(B) thestate not withdraw any part of the deposit except
as according to the terms of the linked deposit agreement and the terms
of this division; and

(C) the €ligible lending ingtitution agree to lend the
value of the deposit to a person at arate not to exceed the interest paid
by the eligible lending institution to the board plus four percent;

(10) Linked Deposit Agreement--a written agreement be-
tween the board, acting through the executive administrator, and an el-
igible lending institution providing for the deposit by the board of an
amount of money from the fund with the eligible lending institution
executed pursuant to the authority and according to the conditions of
this chapter.

(11) [(8)] Person--Anindividua, corporation, partnership,
association, or other legal entity that is not a political subdivision.

(12) [(9)] Political subdivision--Includes a municipality,
county, district or authority created under the Texas Constitution
Article 111, Section 52, or Article XVI, Section 59, an institution
of higher education as defined by §61.003, Education Code, any
interstate compact commission to which the state is a party, and any
nonprofit water supply corporation created and operating under Texas
Weater Code Chapter 67.

§367.3. Eligible Uses of the Fund.

To the extent authorized by Water Code §17.899, the board may use
money in the fund to:

(1) provideagrant toastate agency to pay theeligible costs
for aconservation program or conservation project, including aconser-
vation program that provides funding to a political subdivision or per-
son for a conservation project; [and]

(2) provideagrant or loan to apolitical subdivision to pay

the eligible costs for a conservation program or conservation project;
and

(3) provide alinked deposit to an eligible lending institu-
tion for a loan to a person for a conservation project pursuant to the
terms of 88367.15 - 367.20 of this chapter.

§367.12. Construction Requirements.

(@) This section applies to conservation projects financed by

the board through a grant or loan and which include construction.

(b) Prior to the release of funds for construction of a conser-
vation project, an approved applicant shall:
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(1) submit tothe executive administrator engineering plans
and specifications, which shall be as detailed as would be required for
submission to contractors bidding on the work and which shall be con-
sistent with the engineering feasibility information submitted with the
application;

(2) obtain written approval from the executive administra-
tor of the submitted engineering plans and specifications; and

(3) for projects which the approved applicant will execute
construction contracts, prior to receiving bids and awarding the
contract, obtain executive administrator approval of the contract
documents, such documents to include:

(A) provisions assuring compliance with the board's
rules and all relevant statutes;

(B) provisionsproviding for the district to retain amin-
imum of 5.0% of the progress payments otherwise due to the contrac-
tor until construction is substantially complete and reduction in the re-
tainage is authorized by the executive administrator;

(C) acontractor’s act of assurance form to be executed
by the contractor which shall warrant compliance by the contractor with
all laws of the State of Texas and al rules and published policies of the
board; and

(D) any additional conditions that may be requested by
the executive administrator.

(¢) If money from the fund will be used to purchase bonds, and
proceeds of the bonds are required for planning, designing or prepara-
tion of plans and specifications or other activities not related to con-
struction, the political subdivision may close the loan, receive funds
for the money allocated for planning, designing or preparation of plans
and specifications or other activities not related to construction if the
funds for construction are deposited to an escrow account the agree-
ment for which is acceptable to the executive administrator in form and
substance.

(d) After the construction contract is awarded, the approved
applicant shall:

(1) insureadeguateinspection of the project by aregistered
professional engineer;

(2) obtain assurance from the engineer that the work is per-
formed in a satisfactory manner in accordance with the approved plans
and specifications, other engineering design or permit documents, ap-
proved alterations, and in accordance with sound engineering princi-
ples and construction practices;

(3) dlow the executive administrator to inspect the con-
struction and materials of any project at any time; and

(4) take corrective action as necessary to complete the
project in accordance with approved plans and specifications or
contract documents.

(e) Upon notice from the approved applicant or its project en-
gineer that the project has been compl eted in accordance with approved
plans and specifications, the executive administrator shall take such
reasonabl e actions necessary to confirm that the project has been com-
pleted according to the approved plansand specifications. Upon the de-
termination of the executive administrator that the conservation project
approved by the board has been constructed in accordance with the ap-
proved plans and specifications, the executive administrator shall issue
a certificate of approval to the approved applicant. After issuance of a
certificate of approval, the approved applicant shall release all remain-
ing retainage under the contract documents.

(f) Approval of plans and specifications, contract documents,
and project inspection shall not subject the State of Texasto any liability
related to the construction of the project.

§367.15. Authorization to Execute Agreements.

The board authorizes the executive administrator to execute a linked
deposit agreement with an eligible lending institution to provide money
from thefund according to and in compliancewith §88367.15 - 367.20 of
thischapter. Thelinked deposit agreement shall include the obligations
set forth in 88367.15 - 367.20 of this chapter and such other terms and
conditions determined by the executive administrator to be reasonable
and necessary to fulfill the objectives of this chapter.

8367.16. Conditions Prior to Execution.

(8 Before the executive administrator may execute a linked
deposit agreement, a lending institution shall submit to the executive
administrator:

(1) the application of a person determined by the igible
lending institution to be eligible and creditworthy to receive aloan ac-
cording the criteria of the institution;

(2) adraft loan agreement with such person that:

(A) identifies the principal amount of the loan which
shall not exceed $250,000;

(B) identifiestheinterest rateto be paid by the borrower
which shall not exceed the interest rate paid by the eligible lending
institution to the board plus four percent;

(C) includes arepayment schedule which identifies the
dates on which payments are due from the loan recipient to the lending
institution;

(D) limitsthe use of the funds to a conservation project
certified pursuant to subsection (a)(3) of this section; and

(E) contains such other terms and conditions deter-
mined by the eligible lending institution in its sole discretion to be
reasonable for the purposes of a private loan agreement;

(3) acertification from:

(A) the digible lending ingtitution of the interest rate
applicable to the proposed loan;

(B) adirector of asoil and water conservation district
for the district in which the project is located certifying that:

(i) theloan recipient has a soil and water conserva-
tion plan approved by the district; and

(if) theproject furthersor implements such plan; and

(4) such other information or documentation as determined
by the executive administrator to be reasonable and necessary to fulfill
the objectives of this chapter.

(b) Before the executive administrator executes a linked de-
posit agreement, the executive administrator shall review the informa-
tion submitted in this section and determine that:

(1) thelending ingtitution is an eligible lending institution
as defined in §367.2 of this chapter;

(2) the documents submitted by the lending institution
comply with the requirements of this chapter; and

(3) execution of the linked deposit agreement fulfills the
purposes and intent of this chapter and the public interest.

§367.17. Board Obligationsin Linked Deposit Agreements.
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(8 Upon execution of alinked deposit agreement by the exec-

applicant. A linked deposit is not an extension of the state’s credit

utive administrator and an eligible lending institution, the board, acting

within the meaning of any state constitutional prohibition.

through its executive administrator, shall:

(1) deposit with the lending institution the amount of
money identified in the linked deposit agreement from the fund; and

(2) perform such other terms and conditions as specified in
the linked deposit agreement.

(b) The board or the executive administrator may withdraw
linked deposits from the lending institution according to the terms of
the linked deposit agreement or if the institution ceases to be either a
state depository as designated by the Texas comptroller of public ac-
counts or a Farm Credit System institution headquartered in Texas.

§367.18. Lending Institution Obligations in Linked Deposit Agree-
ments.

(8 Upon execution of alinked deposit agreement and receipt
of money from the board, the lending institution shall:

(1) provide collateral equal to the amount of the money
from the fund placed on deposit with it;

(2) lend the value of the deposit being provided by the
board substantially according to the terms and conditions of the draft
loan agreement submitted by the lending institution to the executive
administrator;

(3) pay totheboard interest on the deposit at arate equal to
theasking yield for aU.S. Treasury note with atwelve-month maturity
as of the date five days preceding the submission of all the documents
required of the eligible lending institution to the executive administra-
tor requesting a linked deposit agreement;

(4) submit compliance reports to the executive administra-
tor annually providing information on the performance of the terms of
the loan by the person receiving the loan from the lending institution
and such other information or documents as specified in the linked de-
posit agreement;

(5) return the amount of funds provided asalinked deposit
as specified in the linked deposit agreement; and

(6) perform such other terms and conditions as specified in
the linked deposit agreement, this chapter, the rules of the board, and
applicable federal and state law.

(b) A delay in payment or adefault on aloan by the recipient
of the loan from the lending institution does not affect the validity of
the deposit agreement or the repayment of the deposit in accordance
with the terms of the deposit agreement.

§367.19. Requirements after Execution.
After the executive administrator has executed a linked deposit agree-
ment, the executive administrator shall:

(1) at the next available board meeting and each month
thereafter, provide areport to the board that:

(A) identifies all linked deposit agreements; and

(B) the status of the loans made by lending institutions;
and

(2) intheevent of noncompliance on the part of an eligible
lending institution, inform the Texas comptroller of public accounts of
the noncompliance and include information regarding the noncompli-
ance in the monthly report to the board.

§367.20. Sate Liability.
The state is not ligble to an digible lending institution for payment of
the principal, interest, or any |ate charges on aloan madeto an approved
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CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

The Texas Water Development Board (the board) proposes
the repeal of 31 TAC Chapter 375, Subchapter C, §8375.301
- 375.306, concerning the Nonpoint Source Pollution Loan
and Estuary Program from the Clean Water State Revolving
Fund. The board also proposes new Subchapter C, Division
1, §8375.301 - 375.302, Division 2, §8375.325 - 375.329, and
Division 3, §8375.350 - 375.357, concerning Nonpoint Source
Pollution Control Project Financial Assistance Programs from
the Clean Water State Revolving Fund. The proposed repeal
and new sections reflect changes to the Texas Water Code
enacted by the 78th Legislature that authorized the creation of
the Nonpoint Source Pollution Control Linked Deposit Program
(NPSLDP).

The current Subchapter C, Nonpoint Source Pollution Loan and
Estuary Management Program, 88375.301 - 375.306 sets out
the provisions of the Nonpoint Source Loan Program (NPSLP)
and the Estuary Management Program (EMP). The NPSLP is
currently the only program of the board which provides financial
assistance to individuals and others for nonpoint source pollu-
tion control projects. In the current NPSLP, the board provides
loans directly to individuals and other private or public entities
for nonpoint source pollution control projects using funds from
the Clean Water State Revolving Fund, defined in §375.2 as the
CWSRF Program Account. Under the proposed repeal and new
sections, the NPSLP and EMP will continue as currently writ-
ten. The new NPSLDP will provide financial assistance for non-
point source pollution control projects in the form of depositing
funds from the CWSRF Program Account into local lending insti-
tutions conditioned on, or linked to, the institution making a loan
to an individual for a nonpoint source pollution control project.
The NPSLP and the NPSLDP share common elements and sim-
ilar scopes in that both programs provide financial assistance for
nonpoint source pollution control projects.

Therefore, the board proposes new Division 1 for the purpose of
identifying the common scope of the subchapter, which is pro-
viding financial assistance for nonpoint source pollution control
projects and estuary management projects, and to define com-
mon terminology. The board proposes new Division 2 to contain
the provisions appropriate for the NPSLP and EMP. The board
proposes new Division 3 to contain the provisions appropriate
for the NPSLDP.

The board proposes new 8375.301, Scope of Subchapter, for the
purpose of identifying the programs covered by the subchapter,
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which are the NPSLP, EMP, and the NPSLDP using funds from
the CWSRF Program Account. Since all these programs will
be using funds in the CWSRF program account, this proposed
section also states that the other provisions in Subchapter A may
apply unless a provision in this subchapter specifically applies.

The board proposes new §375.302, Definitions of Terms, to pro-
vide definitions of common terminology used in the subchapter.
The board proposes a definition of Best Management Practices,
BMP, to refer to those measures that are the most efficient, prac-
tical, and cost effective means to guide a particular activity or
address a particular problem. This term is currently used in the
NPSLP and EMP and no amendments to the definition are pro-
posed. The board proposes a definition of eligible lending insti-
tution that refers to a commercial lending institution that is either
designated a depository of state funds by the Texas comptroller
of public accounts or an institution of the Farm Credit System
headquartered in this state, that agrees to participate in a linked
deposit program established under Water Code §15.611, and
that is willing to agree to provide collateral equal to the amount
of linked deposits placed with it. This definition follows the lan-
guage of the new legislation in order to maximize the number of
institutions that are eligible to participate. The board proposes to
define individual water quality management plan as a land man-
agement plan that is developed and approved to conserve or
improve water resources of a particular site after having consid-
ered characteristics such as soil types, slope, climate, vegetation
and land usage. This term is currently used in the NPSLP and
EMP and no amendments to the definition are proposed. The
board proposes a definition for linked deposit to be a deposit
governed by a linked deposit agreement which requires that: 1)
the lending institution pay interest to the board on the deposit
at a rate equal to the asking yield for a U.S. Treasury note with
a twelve-month maturity as of the date five days preceding the
submission of all the documents required of the eligible lending
institution to the executive administrator requesting a linked de-
posit agreement; 2) the state not withdraw any part of the deposit
except as according to the terms of the linked deposit agreement
and the terms of this chapter; and 3) the institution agree to lend
the value of the deposit to a person at a rate not to exceed the
interest paid by the eligible lending institution to the board plus
four percent. This definition follows the language of the new leg-
islation in order to implement the program to maximize extent
possible under the legislation. The board proposes a definition
for linked deposit agreement as a written agreement between the
board and an eligible lending institution that provides for the de-
posit of funds from the CWSRF program account with the lend-
ing institution according to the conditions of this subchapter. By
defining linked deposit agreement in this manner, the rules have
a ready reference to the contract while leaving the details of the
terms of the contract to be more fully explained in the division of
this subchapter related to the NPSLDP. The board proposes a
definition of the national estuary program to refer to the program
created by the Water Quality Act of 1987. This term is currently
used in the NPSLP and EMP and no amendments to the def-
inition are proposed. The board proposes a definition of NPS
Loan Program to refer to the Nonpoint Source Pollution Loan
Program which is set forth in Division 2 of this subchapter. The
definition is currently used for the NPSLP but is amended here
for the purpose of reflecting that provisions of the program are
proposed to be set forth in Division 2 of this subchapter. The
board proposes to define NPS management report as the most
recent Texas Nonpoint Source Pollution Assessment Report and
Management Program adopted by the commission. This term
is currently defined for the NPSLP but is amended here for the

purpose of referring to the most recent version of the commis-
sion’s report because the report is amended from time to time by
the commission. This definition as amended will therefore clarify
which report is being referred to. The board proposes a defini-
tion of person to include an individual, corporation, partnership,
association, state, municipality, commission, or political subdivi-
sion of a state or any interstate body, and that explicitly coincides
with the definition of the Clean Water Act. This term is currently
used in the NPSLP and EMP and no amendments to the defini-
tion are proposed.

The board proposes new Division 2, Nonpoint Source Pollution
Loan and Estuary Management Program, to contain the provi-
sions previously used for the NPSLP and EMP. The board pro-
poses new §375.325, Purpose, to clearly state that the purpose
of this division is to set forth the terms of the program by which
the board will make a loan from funds in the CWSRF program
account to a person for the purposes set forth in this division.

The board proposes new §375.326, Eligible Projects; §375.327,
Application for Assistance; 8375.328, Promissory Notes and
Loan Agreements; and 8375.329, Lending Rates, to contain the
exact same provisions as the former 8§375.303, Eligible Projects;
§375.304, Application for Assistance; §375.305, Promissory
Notes and Loan Agreements; and 8375.306, Lending Rates,
respectively.

The board proposes new Division 3, Nonpoint Source Pollution
Link Deposit Program, to implement the newly enacted provi-
sions of Water Code §15.601 et seq. The board proposes new
§375.350, Purpose, to identify the purpose as providing linked
deposits from the CWSRF program account to eligible lending
institution so that those institutions will provide loans to persons
for the purpose of nonpoint source pollution control projects.

The board proposes new §375.351, Authorization to Execute
Agreements, to provide the specific authorization to the exec-
utive administrator to execute linked deposit agreements with el-
igible lending institutions for the purpose of providing funds from
the CWSRF program account to be used for the purposes set
forth in this division. Pursuant to new Water Code §15.614, the
board is authorized to approve or disapprove an application for a
linked deposit agreement submitted by an eligible lending insti-
tution. Water Code §15.614 specifically authorizes the board to
delegate to the executive administrator the authority to approve
or disapprove such applications. Water Code §15.615 provides
that upon approval of the application by the board, the board
and the eligible lending institution shall enter into a linked deposit
agreement. Execution of an agreement of any sort only requires
that one person actually sign, or execute, the agreement. As a
six-member board, only one individual need take the action nec-
essary to execute agreement. The term "execute"”, in the broader
sense of ensuring performance, is a matter that requires more
time and attention than the board members can perform. There-
fore, as a matter of necessity, the board delegates the function of
executing financial assistance agreements to the executive ad-
ministrator, both in the narrow and broad sense. Proposed new
§375.351, in conjunction with new proposed 8375.352(b), is pro-
posed to delegate to the executive administrator the function of
reviewing applications for linked deposit agreements and, if ap-
proved, executing such agreements. In addition to the contract
provisions required pursuant to the other sections in this divi-
sion, proposed new §375.351 provides the executive adminis-
trator with the discretion to include any additional provisions in
such agreements, as the executive administrator may deem nec-
essary to fulfill the purposes and intent of the program.
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The board proposes new §375.352, Conditions Prior to Exe-
cution, to set forth the minimum requirements that the board
has determined must be met prior to the eligible lending
institution and the executive administrator executing a linked
deposit agreement. Proposed new 8§375.352(a) identifies the
minimum requirements that the board has determined must
be met for an eligible lending institution to submit a request
to the executive administrator for a linked deposit agreement.
These requirements are prescribed by the statute or are
considered prudent application requirements. Proposed new
§375.352(a)(1) requires that submission of the loan application
from the person who will be constructing the nonpoint source
pollution control project. This proposed paragraph requires
that the lending institution determine that the submitted loan
application is creditworthy according to the criteria of the lending
institution. Proposed new §375.352(a)(2) requires submission
of a draft loan agreement between the lending institution and
its borrower that identifies the amount of the loan, identifies
the interest rate applied to the loan, sets forth the repayment
schedule, limits the use of the loan proceeds to an eligible
project, and contains all such other terms as determined in the
sole discretion of the lending institution to be appropriate for its
loan agreement. Proposed new 8§375.352(a)(1)(A) limits the
total amount of the loan to $250,000 as required by statute.
Proposed new 8375.352(a)(1)(B) limits the interest rate under
the agreement to no more than four percentage points above
the interest rate charged by the board to the lending institution
as required by statute. Proposed new 8375.352(a)(3) requires
two certifications. Proposed new §375.352(a)(3)(A) requires a
certification by the lending institution setting the interest rate
that will be charged to its borrower for the proposed project.
Proposed new 8375.352(a)(3)(B) requires that the lending
institution provide a certification as identified in proposed new
§375.353(a) or (b). These certifications are required by statute
to accurately identify the interest charged to the borrower and to
insure that the project will implement nonpoint source pollution
control projects. Proposed new 8§375.352(a)(4) requires the
lending institution to submit such other documentation that
the executive administrator determines is necessary in order
to insure that the linked deposit, if approved, will fulfill the
objectives of the program. This provision is proposed because
the board believes that the executive administrator should have
the discretion to request additional information that may only be
able to be identified as the program develops or after the initial
review of the documents submitted by a lending institution.
This provision allows the executive administrator the discretion
to adapt the application requirements in order to fulfill the
objectives of the program. Proposed new §375.352(b) identifies
the minimum requirements that the board has determined to be
appropriate before the executive administrator is authorized to
execute a linked deposit agreement. This proposed subsection
requires the executive administrator to review the documentation
submitted by the lending institution and determine that institution
is eligible to participate in the program, that the documents
submitted comply with the requirements of this section, and
that executing the agreement will effectuate the purposes of the
program.

The board proposes new §375.353, Project Certifications, for
the purpose of insuring the proposed project receiving a loan
backed by a linked deposit will be constructing a nonpoint source
pollution control project. Proposed new 8375.353(a) applies to
projects that are proposed for agricultural or silvicultural projects.
For these projects, proposed new 8§375.353(a) requires that a
director of the soil and water conservation district for the district

in which the project is located must certify to two facts: 1) that
the loan recipient has a water quality management plan that has
been certified by the State Soil and Water Conservation Board,
and 2) that the project furthers or implements such plan. Pro-
posed new 8375.353(b) applies to proposed projects that are not
agricultural or silvicultural projects. In this instance, the executive
director must certify that the loan recipient’s proposed project im-
plements or furthers the most recent nonpoint source pollution
management plan. Both of these subsections are proposed to
implement the requirement set forth in Water Code 815.613.

The board proposes new §375.354, Board Obligations in Linked
Deposit Agreements, to identify the minimum responsibilities that
the board will assume if the executive administrator executes a
linked deposit agreement. The responsibilities of the board pro-
posed in new 8375.354(a) are to provide funds in the amount
identified in the linked deposit agreement to the eligible lending
institution from the CWSRF program account and to otherwise
fulfill the obligations set forth in the linked deposit agreement.
It is proposed to include these requirements by rule because
there are the minimum requirements that the board is expected
to fulfill and which may be enforceable pursuant to a rule of the
board. By this proposed section, eligible lending institutions are
informed of the minimum obligations undertaken by the board
with the execution of such an agreement and receive assurance
of compliance with the statutory provisions through enforcement
of this section in addition to contractual remedies available to the
lending institution in event of default. Proposed new §375.354(b)
also authorizes the board or the executive administrator to with-
draw funds deposited with a lending institution either according
to the terms of the linked deposit agreement or in the event that
the institution ceases to be either designated a state depository
by the Texas comptroller of public accounts or a Farm Credit Sys-
tem institution headquartered in this state. This rule is proposed
to implement the requirement set forth in Water Code §15.618.

The board proposes new §375.355, Lending Institution Obliga-
tions in Linked Deposit Agreements, to identify the minimum re-
quirements that an eligible lending institution will assume upon
its execution of a linked deposit agreement authorized by this
division. Proposed new 8375.355(a) provides that upon execu-
tion of the agreement, the lending institution shall provide col-
lateral equal to the amount of the funds from the CWSRF pro-
gram account placed on deposit with it, provide the loan for the
project substantially according to the draft loan agreement pro-
vided with the application, pay interest on the deposit to the
board at a rate equal to the asking yield for a U.S. Treasury note
with a twelve-month maturity, submit compliance reports on a
yearly basis to the executive administrator, return the funds to
the board according to the terms of the linked deposit agreement,
and otherwise comply with the linked deposit agreement, these
rules, and applicable federal and state law. These requirements
are generally set forth in the new Water Code provisions as re-
quirements for the linked deposit agreement. By this proposed
section, eligible lending institutions are informed of the minimum
obligations undertaken in executing such an agreement and the
board receives assurance of compliance with the statutory provi-
sions through enforcement of this section in addition to contrac-
tual remedies that may be available to the board in event of de-
fault. Proposed new §375.355(b) specifies that payment delays
or defaults by the recipient of the loan do not affect the liability
of the lending institution to the board under the linked deposit
agreement. This rule is proposed to implement the requirement
set forth in Water Code 815.617.
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The board proposes new 8375.356, Requirements after Exe-
cution, to identify the reporting requirements of the executive
administrator to the board. Having delegated the authority to
approve and execute linked deposit agreements, by proposed
new §375.356(1) the executive administrator is required to re-
port monthly to the board the linked deposit agreements that
have been executed and the status of each loans made by the
lending institutions. This provision will allow the board to rou-
tinely review the administration and performance of the program.
By proposed new 8375.356(2) the executive administrator is re-
quired to report any instances of noncompliance by a participat-
ing lending institution to the board as well as to the Texas comp-
troller of public accounts. The comptroller is included in the re-
porting requirement for instances of noncompliance because the
board has deemed the lending institution eligible in part due to
the comptroller using the lending institution as a state depository.
By reporting the instance of noncompliance to the comptroller,
the board potentially will be assisting the comptroller in the pro-
tection of other funds of the state. This rule is proposed also to
implement the requirement set forth in Water Code §15.616(b).

The board proposes new 8375.357, State Liability, to establish
as clearly as possible that the state does not assume any liability
to the lending institutions for any payments that may be due by a
borrower of the lending institution and that the linked deposit is
not an extension of credit within the meaning of the state consti-
tution. This rule is proposed also to implement the requirement
set forth in Water Code §15.617.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the repeal and new sec-
tions are in effect there will be no fiscal implications on state and
local government as a result of enforcement and administration
of the repeal and new sections. Since the revisions continue an
existing program and create a new program that use funds cur-
rently available in the CWSRF program account for eligible par-
ticipants on a voluntary basis, there will be no impact on state or
local governments.

Ms. Callahan has also determined that for the first five years
the repeal and new sections, as proposed, are in effect the pub-
lic benefit as a result of enforcing the repeal and new sections
will be to provide needed capital at reduced rates for nonpoint
source pollution control projects thereby assisting in improving
water quality in the state in furtherance of the objectives of the
Clean Water Act. Ms. Callahan has determined there will not
be economic costs to small businesses or individuals required to
comply with the repeal and new sections as proposed.

It is estimated that the repeal and new sections will not adversely
affect local economies because the proposed changes relate
to a voluntary program that provides needed capital at reduced
rates for nonpoint source pollution control projects. Indeed,
by the state financially contributing to these projects, the local
economies should be positively affected.

Comments on the proposal will be accepted for 30 days follow-
ing publication and may be submitted to Jonathan Steinberg,
Deputy Counsel, Texas Water Development Board, P.O. Box
13231, Austin, Texas, 78711-3231, by e-mail to jonathan.stein-
berg@twdb.state.tx.us or by fax at (512) 463-5580.

SUBCHAPTER C. NONPOINT SOURCE
POLLUTION LOAN AND ESTUARY
MANAGEMENT PROGRAM

31 TAC §8375.301 - 375.306

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Water Development Board or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the authority of the Texas Water
Code 86.101 and §15.605 which provide the Texas Water De-
velopment Board with the authority to adopt rules necessary to
carry out the powers and duties in the Water Code and other
laws of the State and of the state revolving loan funds.

The statutory provisions affected by the repeal are Texas Water
Code Chapter 15, Subchapter J.

8375.301. Scope of Subchapter.
§375.302. Definitions of Terms.
§375.303. Eligible Projects.
§375.304. Application for Assistance.

§375.305.
§375.306.
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SUBCHAPTER C. NONPOINT SOURCE
POLLUTION CONTROL PROJECT AND
ESTUARY MANAGEMENT FINANCIAL
ASSISTANCE PROGRAMS

DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §375.301, §375.302

These new sections are proposed under the authority of Texas
Water Code, 86.101, which requires the board to adopt rules
necessary to carry out the powers and duties of the board, Texas
Water Code, §15.605 which requires the board to adopt rules for
Subchapter J, Chapter 15, Water Code including the nonpoint
source loan program and estuary management program, and
rules to establish the nonpoint source linked deposit program.

§375.301. Scope of Subchapter.

The provisions of this Subchapter C shall apply to administration of the
nonpoint source loan program and the nonpoint source linked deposit
program under the Clean Water Pollution Control Revolving Fund es-
tablished by the Water Code, Chapter 15, Subchapter J. Unlessin con-
flict with the provisions of thissubchapter, the provisions of Subchapter
A (relating to General Provisions) shall apply to this subchapter.

§375.302. Definitions of Terms.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
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(1) BMP--Best management practices are those practices
determined to be the most efficient, practical, and cost-effective mea-
sures identified to guide a particular activity or address a particular
problem.

(2) Eligiblelending institution--A financia institution that
makes commercial loans, is either a designated as a depository of state
funds by the Texas comptroller of public accounts, herein referred to
as a state depository, or an institution of the Farm Credit System head-
quartered in this state, agreesto participate in alinked deposit program
established under Water Code §15.611, and is willing to agree to pro-
vide collateral equal to the amount of linked deposits placed with it.

(3) Individua Water Quality Management Plan--An
approved land management plan which considers site-specific charac-
teristics (such as soil types, slope, climate, vegetation and land usage)
to improve or conserve water resources.

(4) Linked Deposit--A deposit governed by a linked de-
posit agreement between the board and an eligible lending institution
that requires that:

(A) the €eligible lending institution pay interest to the
board on the deposit at arate equal to the asking yield for aU.S. Trea-
sury note with atwelve-month maturity as of the date five days preced-
ing the submission of al the documents required of the eligiblelending
ingtitution to the executive administrator requesting a linked deposit
agreement;

(B) thestate not withdraw any part of the deposit except
as according to the terms of the linked deposit agreement and the terms

TRD-200402669

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: June 16, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢

DIVISION 2. NONPOINT SOURCE
POLLUTION LOAN AND ESTUARY
MANAGEMENT PROGRAM

31 TAC 8§8375.325 - 375.329

These new sections are proposed under the authority of Water
Code, 86.101, which requires the board to adopt rules neces-
sary to carry out the powers and duties of the board and Water
Code, §15.605 which requires the board to adopt rules establish-
ing the nonpoint source loan program and estuary management
program.

§375.325. Purpose.

This division implements the Texas Water Code, Chapter 15, Subchap-
ter J related to providing financial assistance to persons for nonpoint
source pollution control and abatement projects and estuary manage-
ment projects.

§375.326. Eligible Projects.

of this division; and

(C) the eligible lending institution agree to lend the
value of the deposit to aperson at arate not to exceed theinterest paid
by the eligible lending institution to the board plus four percent;

(5) Linked Deposit Agreement--A written agreement be-
tween the board, acting through the executive administrator, and an el-
igible lending institution providing for the deposit by the board of an
amount of funds from the CWSRF program account with the eligible
lending institution executed pursuant to the authority and according to
the conditions of this subchapter.

(6) Nationa Estuary Program--Program created by the Wa-
ter Quality Act of 1987 and administered according to Section 320 of
the Act.

(7) NPS Loan Program--Nonpoint Source Pollution Loan
Program, the loan program established in Division 2 of this subchapter
to provide low interest |oans to persons for the implementation of ap-
proved nonpoint source pollution control and abatement projects and
estuary management projects.

(8) NPSManagement Report--The most recent Texas Non-
point Source Pollution Assessment Report and Management Program
adopted by the commission.

(9) Person--An individual, corporation, partnership, asso-
ciation, state, municipality, commission, or political subdivision of a
state or any interstate body, as defined by Section 502 of the Act, in-
cluding apolitical subdivision as defined by Water Code §15.602(9), if
the person is eligible for financial assistance under federal law estab-
lishing the revolving fund.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 21, 2004.

Projects digible for funding from the NPS L oan Program must be:

(1) anidentified practice within a Water Quality Manage-
ment Plan; or

(2) anonpoint source management activity that has been
identified in the Texas Comprehensive Groundwater Protection Pro-
gram; or

(3) aBMPIlisted in the NPS Management Report; and

(4 must be consistent with the EPA approved Nonpoint
Source Management Plan or the National Estuary Program efforts.

§375.327. Application for Assistance.

An applicant for financial assistance for a nonpoint source or estuary
protection project pursuant to this subchapter shall submit an applica
tion in the form and number prescribed by the executive administrator.
The executive administrator may request any additional information
needed to evaluate the application, and may return any incomplete ap-
plication.

§375.328. Promissory Notes and Loan Agreements.

(@ The board may provide financial assistance to applicants
by either purchasing bonds issued by such applicant or by receiving
a promissory note and entering into a loan agreement with such ap-
plicant. If, however, an applicant is a governmental entity that is fully
authorized to issue bonds, the applicant may not enter into aloan agree-
ment as provided in this section.

(b) If an applicant executes a promissory note and loan agree-
ment with the board, the executive administrator may waive the hiring
or employment of afinancial advisor required pursuant to these rules.

§375.329. Lending Rates.

The interest rate for applicants receiving funding pursuant to this sub-
chapter will be the 140% of the rate pursuant to 8375.52 of this title
(relating to Lending Rates).
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 21, 2004.

TRD-200402670

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: June 16, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢

DIVISION 3. NONPOINT SOURCE
POLLUTION LINK DEPOSIT PROGRAM
31 TAC §8375.350 - 375.357

These new sections are proposed under the authority of Texas
Water Code, 86.101, which requires the board to adopt rules
necessary to carry out the powers and duties of the board, and
Texas Water Code, §15.605 which authorizes the board to adopt
rules relating to the nonpoint source linked deposit program.

§375.350. Purpose.

This division implements Texas Water Code, Chapter 15, Subchapter
Jrelated to the use of the CWSRF for the purpose of providing linked
depositsto digiblelending institutionsfor loansto personsfor nonpoint
source pollution control projects.

§375.351. Authorization to Execute Agreements.

The board authorizes the executive administrator to execute a linked
deposit agreement with an eligible lending institution to provide funds
from the CWSRF program account according to and in compliance
with thisdivision. The linked deposit agreement shall include the obli-

(3) acertification:

(A) from the eligible lending institution of the interest
rate applicable to the proposed loan;

(B) for proposed project as identified by either
§375.353(a) or (b) of this division; and

(4) such other information or documentation as determined
by the executive administrator to be reasonable and necessary to fulfill
the objectives of this division.

(b) Before the executive administrator executes a linked de-
posit agreement, the executive administrator shall review the informa-
tion submitted in this section and determine that:

(1) thelending institution is an eligible lending institution
as defined §375.302 of this subchapter;

(2) the documents submitted by the lending institution
comply with the requirements of this division; and

(3) execution of the linked deposit agreement fulfills the
purposes and intent of this subchapter, the Clean Water Act, and the
public interest.

§375.353. Project Certifications.

(& If the proposed project is an agricultura or silvicultural
nonpoint source pollution control project, in order to be eligible to re-
ceivealinked deposit adirector of asoil and water conservation district
for the district in which the project is located must certify that:

(1) theloan recipient has awater quality management plan
certified by the State Soil and Water Conservation Board; and

(2) the project furthers or implements such plan.

(b) For al projects that are not an agricultural or silvicultural
nonpoint source pollution control project, in order to be eligible to re-
ceive alinked deposit the executive director must certify that the loan
recipient’ s proposed project implements the NPS M anagement Report.

gations set forth in this division and such other terms and conditions
determined by the executive administrator to be reasonable and neces-
sary to fulfill the objectives of this subchapter.

§375.352. Conditions Prior to Execution.

(@) Before the executive administrator may execute a linked
deposit agreement, a lending institution shall submit to the executive
administrator:

(1) the application of a person determined by the eligible
lending institution to be eligible and creditworthy to receive aloan ac-
cording the criteria of the institution;

(2) adraft loan agreement with such person that:

(A) identifies the principal amount of the loan which
shall not exceed $250,000;

(B) identifiestheinterest rateto be paid by the borrower
which shall not exceed the interest rate paid by the eligible lending
institution to the board plus four percent;

(C) includes arepayment schedule which identifies the
dates on which payments are due from the loan recipient to the lending
ingtitution;

(D) limitsthe use of theloan fundsto the project which
is certified pursuant to either §375.353(a) or (b) of thisdivision; and

(E) contains dl such other terms and conditions deter-
mined by the eligible lending ingtitution in its sole discretion to be rea-
sonable for the purposes of a private loan agreement;

§375.354. Board Obligationsin Linked Deposit Agreements.

(@ Upon execution of alinked deposit agreement by the exec-
utive administrator and an eligible lending institution, the board, acting
through its executive administrator, shall:

(1) deposit with thelending institution the amount of funds
identified in the linked deposit agreement from the CWSRF program
account; and

(2) perform such other terms and conditions as specifiedin
the linked deposit agreement.

(b) The board or the executive administrator may withdraw
linked deposits from the lending institution according to the terms of
the linked deposit agreement or if the institution ceases to be either a
state depository or a Farm Credit System institution headquartered in
Texas.

§375.355. Lending Institution Obligationsin Linked Deposit Agree-
ments.

(& Upon execution of alinked deposit agreement and receipt
of funds from the board, the lending institution shall:

(1) providecoallatera equal to the amount of thefundsfrom
the CWSRF program account placed on deposit with it;

(2) lend the value of the deposit being provided by the
board substantially according to the terms and conditions of the draft
loan agreement submitted by the lending institution to the executive
administrator;
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(3) pay tothe board interest on the deposit at arate equal to
the asking yield for aU.S. Treasury note with atwelve-month maturity
as of the date five days preceding the submission of all the documents
required of the eligible lending institution to the executive administra-
tor requesting a linked deposit agreement;

(4) submit compliance reports to the executive administra-
tor annually providing information on loans made, the performance of
the terms of the loan by the person receiving the loan from the lending
institution and such other information or documents as specified in the
linked deposit agreement;

(5) return the amount of funds provided asalinked deposit
as specified in the linked deposit agreement; and

(6) perform such other termsand conditions as specified in
the linked deposit agreement, this subchapter, the rules of the board,
and applicable federal and state law.

(b) A delay in payment or adefault on aloan by the recipient
of the loan from the lending institution does not affect the validity of
the deposit agreement or the repayment of the deposit in accordance
with the terms of the deposit agreement.

§375.356. Requirements after Execution.

After the executive administrator has executed alinked deposit agree-
ment, the executive administrator shall:

(1) at the next available board meeting and each month
thereafter, provide areport to the board that:

(A) identifiesal linked deposit agreements; and

(B) thestatus of theloans made by lending institutions;
and

(2) intheevent of noncompliance on the part of an eligible
lending institution, inform the Texas comptroller of public accounts of
the noncompliance and include information regarding the noncompli-
ance in the monthly report to the board.

§375.357. Sate Liability.

The state is not liable to an digible lending institution for payment of
theprincipal, interest, or any |ate charges on aloan made to an approved
applicant. A linked deposit is not an extension of the state’s credit
within the meaning of any state constitutional prohibition.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 21, 2004.

TRD-200402671

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: June 16, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE
PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 79. SOCIAL SECURITY
34 TAC 8879.1, 79.3 - 79.5, 79.9, 79.11, 79.13, 79.15, 79.23

The Employees Retirement System of Texas (ERS) proposes
amendments to §§79.1, 79.3-79.5, 79.9, 79.11, and 79.13. The
amended sections concern Administrative Costs, Reporting Pro-
cedures, Reporting Periods, Examination of Records, Report-
ing Official, State Holidays, and Sick Pay Adjustments to Cov-
ered Wages. ERS also proposes new §79.15 and §79.23. Sec-
tion 79.15 concerns Reporting Errors. Section 79.23 concerns
Expenses Incurred Establishing Social Security Coverage. The
sections are added or amended to comply with and conform to
the Texas Government Code, Chapter 606.

Section 79.1 is amended to include "of Texas," which is the le-
gal name of the Employees Retirement System of Texas and is
amended to define the abbreviated name, "ERS."

Section 79.3 amended to clarify reporting procedures for collec-
tion of Social Security taxes prior to January 1, 1987 by ERS and
payment and reporting responsibility for Social Security taxes be-
ginning January 1, 1987 to the IRS.

Section 79.4 and §79.13 are amended by replacing "The Em-
ployees Retirement System of Texas" with the abbreviated name
"ERS."

Section 79.5 and §79.11 are amended to correctly cite the appli-
cable law.

Section 79.9 is amended by providing the appropriate entity re-
sponsible for receiving reports and clarifying the guidelines for
reporting.

Section 79.15 is added to establish guidelines to resolve report-
ing errors.

Section 79.23 is added to indemnify ERS from all costs associ-
ated with entering into a social security coverage agreement.

Paula A. Jones, General Counsel, has determined that for the
first five-year period the amendments and new sections are in
effect, there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendments
and new sections, and small businesses and individuals will not
be affected.

Ms. Jones also determined that for each year of the first five
years the amendments and new sections are in effect the public
benefit anticipated as a result of enforcing the amendments and
new sections will be simplified and clarified administration of the
Texas Social Security Program in accordance with Texas Gov-
ernment Code, Chapter 606. There are no known anticipated
economic costs to persons who are required to comply with the
amendments and new sections as proposed.

Comments on the proposal may be submitted to Paula A. Jones,
General Counsel, Employees Retirement System of Texas, P.O.
Box 13207, Austin, Texas 78711-3207, or e-mail Ms. Jones at
pjones@ers.state.tx.us. The deadline for receiving comments is
June 7, 2004 at 12:00 p.m.

The amendments and new sections are proposed under Texas
Government Code, §606.023, which provide authorization for the
Board of Trustees to adopt rules necessary to govern the appli-
cation for and the eligibility of employees of a political subdivision
to obtain social security coverage.

No other statutes are affected by these proposed amendments
and new sections.
§79.1. Administrative Costs.

The costs to the Employees Retirement System of Texas (ERS) for
administering the program for state employees shall be paid by state
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appropriation. The costs of administering the program for participat-
ing counties, municipalities, and other political subdivisions shall be
payable by the covered entities. The amount of the fee is to be deter-
mined by the board based upon avail able funds and projected expenses.

§79.3. Reporting Procedures.

Each reporting entity shall make reports and payment in such manner
and form as the executive director may require for periods prior to Jan-
uary 1, 1987, regular reportsto ERS arerequired. On and after January
1, 1987, only such reports to ERS as may be requested by the execu-
tive director or designee are required. On and after January 1, 1987,
including retroactive periods, all employing entities also have payment
and reporting responsibilities directly to the Internal Revenue Service
(IRS).

§79.4. Reporting Periods.

Socia Security covered wages actually paid during a reporting period
and the contributions due from those payments are to be reported as
follows.

(1) For reporting periods beginning the first day of the
month and ending the 15th day of the month, reports and contributions
shall bereceived by ERS [the Employees Retirement System of Texas)
by 5 p.m. on the sixth working day following the 15th of the month.

(2) For reporting periods beginning the 16th day of the
month and ending the last day of the month, reports and contributions
shall be received by ERS [the Employees Retirement System of Texas]
by 5 p.m. on the sixth working day of the following month.

§79.5. Examination of Records.
Theexecutivedirector or hisor her representativeis authorized to phys-

ically examineall recordsof agovernmental unit which hasentered into
an agreement under the terms of Texas Government Code, Chapter 606

[Texas Civil Statutes; Article 695g], as amended.

§79.9. Reporting Official.

Theofficia titleand address of the person who will be charged with the
duty to make assessments, collections, and reports shall be specified
in the application for coverage. Any change in this information prior
to completion of the referendum process is to be reported to the State
Socia Security Administrator, ERS, [Social Security Division of the
Employees Retirement System] within 30 days.

§79.11. Sate Holidays.

When determining the date reports are due to ERS [the Secial Security
Division], a"state holiday" is one defined in Texas Government Code,
Chapter 606 [Texas Civil Statutes; Article 4591], asit isamended from

time to time.

§79.13. Sck Pay Adjustments to Covered \Wages.
(@ (No change)

(b) To receive adjustments to exclude payments on account of
sickness from covered wages, a governmental entity must:

(1) obtain approval of the ERS [Seeial Seeurity Division
of the Employees Retirement System of Texas] of all aspects of the
governmental entity’s sick pay plan. Submissions received at ERS
[the Employees Retirement System of Texas] office after 5 p.m. on
February 1, 1985, will not be considered.

(2) fileareport of adjustments (Form SSA 3964 or its suc-
cessor) with ERS [the Socid Security Division of the Employees Re-
tirement System of Texas]. All reports must be submitted in accor-
dance with the federal Social Security Administration’s requirements
as to form and content. Reports of adjustments will not be considered
if they are received at ERS' [the Employees Retirement System)] office
after the later of:

(A) (No change)

(B) 5p.m. onthe10thworking day after approval of the
sick pay plan was issued by ERS [the Employees Retirement System
of Texas].

(3) (Nochange))
() (No change)

(d) If theexecutivedirector of ERS[the EmployeesRetirement
System of Texas] determines that the Social Security Administration
has relaxed or repealed any of the requirements contained in this rule,
the executive director may make a corresponding change in the retire-
ment system’ s requirements.

§79.15. Reporting Errors.

If a reporting error is discovered, the employing entity must comply
with all State and Federal requirements to resolve the discrepancy, and
must provide al relevant information to ERS regarding such error.

§79.23. Expenses Incurred Establishing Social Security Coverage.
ERS assumes no obligation and is not liable for the cost of any lega
services, actuaria studies, professiona consultation fees or adminis-
trative costs incurred by a political subdivision or a public retirement
system coverage group related to entering into a social security cover-
age agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402747

Paula A. Jones

General Counsel

Employees Retirement System of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 867-7125

¢ ¢ ¢

CHAPTER 81. INSURANCE

34 TAC 8881.1, 815, 81.7

The Employees Retirement System of Texas ("ERS") proposes
amendments to Chapter 81, §881.1, 81.5, and 81.7, concerning
eligibility and the administration of the group benefits program.

Section 81.1 changes the definition of a Retiree to include an eli-
gible annuitant of a Community Supervision and Corrections De-
partment as determined by ERS and as described by §1551.102
and 81551.114, Texas Insurance Code, added by Acts of the
78th Legislature, Regular Session.

Section 81.5 adds eligibility for continuing coverage of surviving
dependents of a deceased employee of a Community Supervi-
sion and Corrections Department as described by 81551.114,
Texas Insurance Code, added by Acts of the 78th Legislature,
Regular Session. Section 81.5(f)(3) is also amended to clarify
continuing coverage of dependents, when the deceased does
not have a spouse covered by the plan.

Section 81.7 changes the term "GBP coverage" to "GBP health
coverage." This is a conforming change to comport with a previ-
ous amendment to this section adopted by the Board on June 11,
2003, that allows participation in additional coverage and plans
without concurrent enrollment in health coverage. The use of
the term GBP health coverage has a specific meaning as used
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in this section regarding the 90-day waiting period for health cov-
erage as it relates to a new employee with existing, current, and
continuous GBP health coverage.

Paula A. Jones, General Counsel, has determined that for the
first five-year period the amendments are in effect, there will be
no fiscal implications for state or local government as a result
of enforcing or administering the amendments, and small busi-
nesses and individuals will not be affected.

Ms. Jones also determined that for each year of the first five
years the amendments are in effect, the public benefit antici-
pated as a result of enforcing the amendments will be to maintain
uniform GBP coverage for program participants and to provide
updated information on the eligibility of Community Supervision
and Corrections Department employees and annuitants and their
surviving dependents, as determined by ERS, and clarification
of the rules regarding references to GBP health coverage. There
are no known or anticipated economic costs to persons who are
required to comply with the amendments as proposed.

Comments on the proposed amendments may be submitted to
Paula A. Jones, General Counsel, Employees Retirement Sys-
tem of Texas, P.O. Box 13207, Austin, Texas 78711-3207, or you
may e-mail Ms. Jones at pjones@ers.state.tx.us. The deadline
for receiving comments is June 7, 2004, at 12:00 p.m.

The amendments are proposed in accordance with Texas Insur-
ance Code, 81551.052, which provides authorization for the ERS
Board of Trustees to adopt rules necessary to implement Chap-
ter 1551 and its purposes, including rules that provide standards
for determining eligibility for participation in the GBP.

No other statutes are affected by this proposed amendments.

§81.1. Definitions.
The following words and terms, when used in this chapter, shall have
thefollowing meanings, unless the context clearly indicates otherwise.
(1) - (25) (No change)
(26) Retiree--An employee who retires or is retired and
who:
(A) - (B) (Nochange.)

(C) on the date of retirement, meets the service credit
requirementsof the Act for participation in the program as an annuitant;
and

(i) on August 31, 2001, was an €ligible employee
with a department whose employees are authorized to participate in
the program and, on the date of retirement has three years of service
with such a department; [or]

(ii) on August 31, 2001, had three years of service
as an eligible employee with a department whose employees are au-
thorized to participate in the program; or []

(iii)  isdetermined by ERSto beeligible asdescribed
by 81551.102 and §1551.114 of the Act.

(27) - (29) (No change)
§81.5. Eligibility.
(@ - (e) (No change)

(f) Surviving dependents.

(1) The surviving spouse of a retiree or the surviving
spouse of an active employee is digible to continue coverage in
the health and dental benefits plans in which the surviving spouse

was enrolled on the day of death of the employee/retiree provided,
however, the deceased active employee must have had at least 10
years of service credit, including at least 3 years on August 31, 2001
or at least 10 years after August 31, 2001 of service as an dligible
employee with a Program participating department, at the time of
death. A deceased active employee described by §1551.114 of the
Act must have had at least 10 years of eligible service credit, as
determined by ERS, before his or her surviving spouse is eligible to
continue coverage. A surviving spouse who is aso a state retiree or
state employee shall not be eligible for surviving spouse benefits as
long as he or she is eligible for coverage as an employee or retiree.
Participants continuing coverage as surviving spouses are not eligible
for life insurance coverages.

(2) Dependent children of a deceased active employee or
retiree are eligible to continue coverage in the health and dental ben-
efits plans in which the dependent children were enrolled on the day
of death of the employee/retiree provided, however, the deceased ac-
tive employee must have had, at the time of death, at least 10 years of
service credit, including at least 3 years on August 31, 2001 or at |east
10 years after August 31, 2001 of service as an eligible employee with
a Program participating department, as long as the surviving spouseis
eligible and continues to participate in the program. A deceased active
employee described by §1551.114 of the Act must have had at least 10
years of eligible service credit, as determined by ERS, before his or
her dependent children are €eligible to continue coverage. Dependent
children of deceased employees or retirees will be considered as de-
pendents of the deceased employee’s or retiree’ s surviving spouse for
purposes of the program. Participants continuing coverage as surviv-
ing dependents are not eligible for life insurance coverage.

(3) If an active employee/retiree does not have a spouse
covered in the program at the time of his or her death, dependent [De-
pendent] children of the [a] deceased active employee/retiree are eligi-
bleto continue coveragein the health and dental benefits plansinwhich
the dependent children were enrolled on the day of death of the em-
ployee/retiree provided, however, the deceased active employee must
have had at least 10 years of service credit, including at least 3 yearson
August 31, 2001 or at least 10 years after August 31, 2001 of serviceas
an eligible employee with a Program participating department, at the
time of death. A deceased active employee described by §1551.114 of
the Act must have had at least 10 years of eligible service credit, be-
fore his or her dependent children are eligible to continue coverage. A
surviving dependent child may continue such coverage until the depen-
dent child becomes indligible as defined in §81.1 of thistitle (relating
to Definitions). Participants continuing coverage as surviving depen-
dents are not eligible for life insurance coverage.

(4) - (5) (Nochange)
(9 - (1) (Nochange)
§81.7. Enrollment and Participation.

(@) Full-time employees and their dependents.
(1) (Nochange.)

(2) A new employee with existing, current, and continuous
GBP health coverage as of the date the employee begins active duty is
not subject to the health insurance waiting period established in Sec-
tion 1551.1055 of the Act, and is éligible to enroll as a new employee
in health insurance and additional coverages and plans which include
optional and voluntary coverages by completing an enroliment form
before the first day of the calendar month after the date the employee
begins active duty. Health and additional coverages selected before the
first day of the calendar month after the date the employee begins ac-
tive duty are effective the first day of the following month.
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(3) - (12) (No change)

(b) Part-time employees. A part-time employee or other em-
ployee who is not automatically covered must complete an applica
tion/enrollment form provided by the Employees Retirement System
of Texas, authorizing necessary deductions for premium payments for
elected coverage. All other rulesfor enrollment stated in subsection (a)
of this section, other than the rule as to automatic coverage, apply to
such employee:

(D - (2 (Nochange)

(3) If the employee has existing, current, and continuous
GBP health coverage as of the date the employee begins active duty,
the employee is not subject to the health insurance waiting period es-
tablished in Section 1551.1055 of the Act, and isdigibleto enroll asa
new employee in health insurance and additional coverages and plans
which include optional and voluntary coverages by completing an en-
rollment form before the first day of the calendar month after the date
the employee begins active duty. Health and additional coverages se-
lected before the first day of the calendar month after the date the em-
ployee begins active duty are effective the first day of the following
month.

(© - () (Nochange)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402748

Paula A. Jones

General Counsel

Employees Retirement System of Texas

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 867-7125

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 5. TEXASBOARD OF PARDONS
AND PAROLES

CHAPTER 145. PAROLE
SUBCHAPTER A. PAROLE PROCESS
37 TAC §145.12

The Texas Board of Pardons and Paroles proposes amend-
ments to 37 TAC §145.12, concerning parole considerations.
The amendments are proposed to incorporate new language
and restore old language under Chapter 145, Parole. The
purpose of the amendments is to establish a voting option for
placement of offenders into the Serious and Violent Offender
Reentry Initiative (SVORI) program, and to restore language
about subsequent reviews of parole after denial.

Rissie Owens, Chair of the Board, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering this section.

Ms. Owens also has determined that for each year of the first five
years the proposed amendments are in effect, the public benefit

anticipated as a result of enforcing the amendments will be to
provide a method of selection of certain offenders to undergo a
TDCJ rehabilitation program prior to release. There will be no
effect on small businesses. There is no anticipated economic
cost to persons required to comply with the amended rule as
proposed.

Comments should be directed to Laura McElroy, General Coun-
sel, Texas Board of Pardons and Paroles, 209 West 14th Street,
Suite 500, Austin, Texas 78701. Written comments from the gen-
eral public must be received within 30 days of the publication of
this amendment.

The amendments are proposed under 8508.036, Government
Code, which provides the board with the authority to promul-
gate rules relating to the board’s decision-making processes,
and 8508.044, Government Code, providing the board with the
authority to adopt rules relating to the eligibility of an inmate for
release on parole or mandatory supervision.

No other statutes, articles or codes are affected by these amend-
ments.

§145.12. Action upon Review.
A case reviewed by a parole panel for parole consideration may be:
(1) deferred for request and receipt of further information;

(2) denied afavorable parole action at thistime and set for
review on a future specific month and year (Set-Off). The next re-
view date (Month/Year) for an offender serving a sentence listed in
§508.149(a), Government Code, may be set at any date after the first
anniversary of the date of denia and end before the fifth anniversary
of the date of denial. The next review date for an offender serving a
sentence not listed in 8508.149(a), Government Code, shall be as soon
as practicable after the first anniversary of the denial.

(3) denied parole and ordered serve-al, but in no event
shall this be utilized if the offender’s projected release date is greater
than five years for offenders serving sentences listed in §508.149(a),
Government Code or greater than one year for offenders not serving
sentenceslisted in §508.149(a), Government Code. If the serve-all date
in effect on the date of the panel decision is extended by morethan 180
days, the case shall be placed in regular parole review;

(4) determined that the totality of the circumstances favor
the offender’s release on parole, further investigation (FI) is ordered
in the following manner; and, upon release to parole, all conditions of
parole or release to mandatory supervision that the parole panel is re-
quired by law toimpose asacondition of parole or releaseto mandatory
supervision are imposed,;

(A) FI-1--Release the offender when eligible;
(B) FI-2 (Month/Year)--Release on a specified future

date;

(C) FI-3R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and
not earlier than three months from specified date. Such TDCJ program
may include the Pre-Rel ease Substance Abuse Program (PRSAP);

(D) FI-4 (Month/Year)--Transfer to Pre-Parole Transfer
facility prior to presumptive parol e date set by aboard panel and release
to parole supervision on presumptive parole date;

(E) FI-5--Transfer to In-Prison Therapeutic Commu-
nity Program. Release to aftercare component only after completion
of IPTC program;

PROPOSED RULES May 7, 2004 29 TexReg 4433



(P FI-6 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and
no earlier than six months from specified date. Such TDCJ program
may include the Pre-Release Therapeutic Community (PRTC);

(G) FI-7 R (Month/Year)--Transfer to a TDCJ rehabili-
tation program. Release to parole only after program completion and
not earlier than seven months from the specified date. Such TDCJ
program shall be the Serious and Violent Offender Reentry Initiative
(SVORI);

(H) [(6)] FI-9R (Month/Year)--Transfer toaTDCJre-
habilitation program. Release to parole only after program completion
and no earlier than nine months from specified date. Such TDCJ pro-
gram may include the In-Prison Therapeutic Community (IPTC);

() [(H] FI-18 R (Month/Year)--Transfer to a TDCJ
rehabilitation treatment program. Release to parole only after pro-
gram completion and no earlier than 18 months from specified date.
Such TDCJprogram may include the Sex Offender Treatment Program
(SOTP);

(5) any person released to parole after completing a TDCJ
treatment program as a prerequisite for parole, must participate in and
complete any required post-release program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402760

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 406-5388

¢ ¢ ¢
37 TAC 8145.17

The Texas Board of Pardons and Paroles proposes amend-
ments to 37 TAC §145.17, concerning parole considerations.
The amendments are proposed to incorporate new language
under Chapter 145, Parole. The purpose of the amendments is
to establish an additional circumstance in which a request for
special review can be considered, and to conform the language
of the rules to that of current board practice.

Rissie Owens, Chair of the Board, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering this section.

Ms. Owens also has determined that for each year of the first five
years the proposed amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments will be to
provide a procedure for special review when both panel mem-
bers who voted with the majority are no longer with the Board
and to clarify voting procedures. There will be no effect on small
businesses. There is no anticipated economic cost to persons
required to comply with the amended rule as proposed.

Comments should be directed to Laura McElroy, General Coun-
sel, Texas Board of Pardons and Paroles, 209 West 14th Street,
Suite 500, Austin, Texas 78701. Written comments from the gen-
eral public must be received within 30 days of the publication of
this amendment.

The amendments are proposed under §508.036, Government
Code, which provides the board with the authority to promul-
gate rules relating to the board’s decision-making processes,
and 8508.044, Government Code, providing the board with the
authority to adopt rules relating to the eligibility of an inmate for
release on parole or mandatory supervision.

No other statutes, articles or codes are affected by these amend-
ments.

§145.17. Action upon Special Review of Information Not Previously
Available--Release Denied.

(@ Thisrule providesaforum for receipt and consideration of
information not previously available to the parole panel where the de-
cision of the panel wasto deny release to parole or mandatory supervi-
sion. While affording aremedy for consideration of such information,
the Board also intends by this rule to reduce frivolous and duplicate
requests for special consideration.

(b) Requests for specia review shall apply only to cases re-
viewed for release to parole or mandatory supervision where the de-
cision of the parole panel was to deny release to parole or mandatory
supervision.

(c) All requests for special review shall bein writing.

(d) Requestsfor specia review shall be considered in the fol-
lowing circumstances:

(1) aparole panel denied release to parole or mandatory
supervision and a parole panel member who voted with the mgjority
on that panel desiresto have the decision reconsidered prior to the next
review date; or

(2) apetition on behalf of an offender citesinformation not
previously available to the parole panel.

(3) If both parole panel members who voted with the ma-
jority are no longer active board members or parole commissioners, the
presiding officer (chair) or designated board member may place the de-
cisionin the special review processto be reconsidered prior to the next
review date.

(e) Information not previously available shall mean only:
(1) responsesfrom trial officials and victims;
(2) achangein an offender’s sentence and judgment; or

(3) an adlegation that the parole panel commits an error of
law or board rule.

(f) All requestsfor special review shall befiled with The Texas
Board of Pardons and Paroles, Board Administrator, P.O. Box 13401,
Austin, Texas 78711.

(9) The board administrator shall refer to the specia review
parole panel only those requests for special review which meet the cri-
teria set forth herein.

(h) A specia review parole panel, other than the current voting
panel, shall decide and exercisefinal action on such requestsfor special
review.

(i) Upon considering a case for special review, the special re-
view parole panel may take the following action:

(1) defer for request and receipt of further information;
(2) deny specid review; or

(3) grant specia review and revote the case in accordance
with applicable provisionsof Chapter 145 of thistitle (relating to Parole
Process).
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402761

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 406-5388

¢ ¢ ¢

PART 9. TEXAS COMMISSION ON
JAIL STANDARDS

CHAPTER 273. HEALTH SERVICES
37 TAC 82734

The Commission on Jail Standards proposes amendments to
§273.4, concerning Health Records to ensure inmate health
records are properly transferred.

Terry Julian, Executive Director, has determined that for the first
five year period the amendments are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Julian has also determined that for each year of the first
five years the amendments as proposed are in effect the public
benefits anticipated as a result of enforcing the amendments as
proposed will be to ensure that inmate health records are trans-
ferred to the entity receiving the inmate. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendments as
proposed.

Comments on the proposal may be submitted to Brandon S.
Wood, P.O. Box 12985, Austin, Texas, 78711, (512) 463-5505.

The amendments are proposed under Government Code, Chap-
ter 511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the custody, care and treat-
ment of prisoners.

The statutes that are affected by the amendments are Local Gov-
ernment Code, Chapter 351, §351.002 and §351.015.

§273.4. Health Records.
(@ - (b) (No change)

() The Texas Uniform Health Status Update form, in the for-
mat prescribed by the Commission, shall be completed and forwarded
to the receiving criminal justice entity [facility] at the time an inmate
is transferred or released from custody.

(d) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on April 26, 2004.
TRD-200402758

Terry Julian

Executive Director

Texas Commission on Jail Standards

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 463-8236

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 1. TEXASDEPARTMENT OF
HUMAN SERVICES

CHAPTER 42. MEDICAID WAIVER
PROGRAM FOR PEOPLE WHO ARE
DEAF-BLIND WITH MULTIPLE DISABILITIES

The Texas Department of Human Services (DHS) proposes to
repeal 842.12, concerning changes in Deaf-Blind services, and
proposes new 842.12, concerning changes in Deaf-Blind with
Multiple Disabilities services, in its Medicaid Waiver Program for
People who are Deaf-Blind with Multiple Disabilities chapter. The
purpose of the repeal and new section is to replace the current
rule with a new rule that incorporates the addition of a cost ceiling
to Deaf-Blind with Multiple Disabilities (DB-MD) services, as re-
quired by a budget rider (Rider 7b(2)) that was attached to DHS'’s
funding levels authorized for the 2004 - 2005 biennium.

The current rule states that if the estimated cost of DB-MD ser-
vices necessary for the client to live in the most integrated setting
in the community exceeds the cost ceiling, DHS may not disal-
low or jeopardize community services for that person. Under
the new rule, the estimated costs for needed services, excluding
minor home modifications and adaptive aids, may not exceed
133.3% of the cost ceiling in any month, nor may the costs ex-
ceed 100% of the cost ceiling in more than six months during a
12-month individual service plan (ISP) period. If the estimated
cost exceeds either of these limits, then the client is no longer
eligible for services, unless the client was already receiving ser-
vices under DHS'’s budget rider (Rider 7) from the 77th legislative
session. The proposed rule establishes DHS's criteria for con-
sidering changes in the client’s service plan and authorizes the
Texas Board of Human Services or the DHS commissioner to
grant exemptions if warranted in individual cases.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed section is in effect, there
are no fiscal implications for state or local government as a result
of enforcing or administering the section. Although the proposed
new rule should result in a slight reduction in the average cost per
client, which may enable DHS to serve a few additional clients,
there is no net fiscal impact to the agency’s budget.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tion is in effect, the public benefit anticipated as a result of en-
forcing the section is that the terms of Rider 7b(2) will be detailed
in the Texas Administrative Code and that DHS will be in com-
pliance with provisions of the 2004 - 2005 Legislative Appropria-
tions Act. There may be a minimal adverse economic impact on
some home and community support services provider agencies
that deliver services to DB-MD clients, because the rule will cut
back services for some clients. The number of clients affected by
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the change is very small, however, and there would not be a dis-
proportionate effect on small or micro businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed section. There is no anticipated effect on
local employment in geographic areas affected by this section.

Questions about the content of this proposal may be directed
to Gerardo Cantu at (512) 438-3693 in DHS’s Community Care
Provider Services section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit-123, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under Government Code, §2007.003(b), DHS has determined
that Chapter 2007 of the Government Code does not apply to this
rule. The changes this rule makes do not implicate a recognized
interest in private real property. Accordingly, DHS is not required
to complete a takings impact assessment regarding this rule.

These rules are proposed by DHS, subject to the subsequent
transfer of rulemaking authority to Texas Health and Human Ser-
vices Commission (HHSC). DHS is currently scheduled to transi-
tion sometime in 2004 into two successor agencies, the existing
HHSC and a new agency, the Texas Department of Aging and
Disability Services (DADS).

This reorganization is mandated by House Bill 2292, 78th Legis-
lature, Regular Session (2003). At the inception of operations of
DADS, the authority to adopt all rules for the operation and pro-
vision of health and human services by DADS will lie with HHSC.
These changes may result in the migration of these rules from
one title of the Texas Administrative Code to another or other
changes.

40 TAC 842.12

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §822.0001 -
22.040 and §832.001 - 32.067.

§42.12. Changesin Deaf-Blind Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402712

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
40 TAC 8§42.12

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
8531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code, §§22.0001
- 22.040 and §832.001 - 32.067.

842.12. Changesin Deaf-Blind with Multiple Disabilities Services.

(@ The Texas Department of Human Services (DHS) may not
disallow or jeopardize community servicesfor individuas currently re-
ceiving services under Medicaid waivers, if:

(1) those services are required for that individual to livein
the most integrated setting appropriate to his or her needs;

(2) the estimated cost for needed services, excluding the
cost of minor home modifications and adaptive aids, does not exceed
133.3% of the cost ceiling per month for six months during the indi-
vidua service plan (ISP) year. The six months may be continuous or
intermittent during the ISP year; and

(3) DHS continues to comply with the cost-effectiveness
requirements from the Centers for Medicare and Medicaid Services
(CMS).

(b) If an ongoing client has achangein needsthat would cause
the estimated cost for needed services to exceed 100% of the cost ceil-
ing, the Deaf-Blind Program consultant may consider the client’s re-
quest to exceed the cost ceiling. The estimated costs for the needed
services (excluding minor home modifications and adaptive aids) may
not exceed 133.3% of the cost ceiling in any month, nor may the costs
exceed 100% of the cost ceiling in more than six months during a
12-month ISP period. The Deaf-Blind Program consultant will make
the determination to approve or deny each request. A request for a
change in the ISP will be considered if thereis achangein:

(1) theclient’smedical condition, functional needs, or en-
vironment;

(2) the caregiver support or third-party resources that have
been providing service to the client; or

(3) the need for aservice or support to adequately support
the client living in the most integrated setting appropriate to his or her
needs.

() Theestimated cost of the ISP can never exceed 133.3% of
thecost ceiling. If theclient’ sneeds cannot be met within the estimated
cost of 133.3% of the cost ceiling, then the client is no longer igible
for services, unlessthe client meetsthe criteriain subsection (€) of this
section. All available non-waiver support systems and resources must
be accessed in the devel opment of the ISP

(d) The estimated cost of the client’s needed services can be
between 100% and 133.3% of the cost ceiling for six months during the
ISP year, if approved in accordance with subsection (b) of this section.
If the client has received six months of service with an estimated cost
of 100% to 133.3% of the cost ceiling, the client is not digible for
servicesif the estimated cost of services exceeds 100% for any one of
the remaining six months in the ISP year.

(e) DHSwill continue services to those individuals receiving
servicesin awaiver program, under authority granted in Rider 7 of the
Appropriations Act, 77th Texas Legislature, when continuation of the
services is necessary for the individua to live in the most integrated
setting appropriate to his or her needs and DHS continues to comply
with CM S cost-effectiveness requirements.
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(f) The Texas Board of Human Services or the DHS commis-
sioner has the authority to grant an exemption to thisrule in individual
cases. A written request for an exemption to the board or commissioner
will be considered in situations in which the client’s needs cannot be
met within the estimated cost ceiling and cannot be provided through
any other setting or programs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402713

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

CHAPTER 48. COMMUNITY CARE FOR
AGED AND DISABLED

The Texas Department of Human Services (DHS) proposes
to repeal 848.2123, concerning changes in Community Living
Assistance and Support Services (CLASS) services, and
§48.6099, concerning changes in Community Based Alterna-
tives (CBA) services; and proposes new 8§48.2123, concerning
changes in Community Living Assistance and Support Services,
and 848.6099, concerning changes in Community Based
Alternatives services, in its Community Care for Aged and
Disabled chapter. The purpose of the repeals and new sections
is to replace the current rules with new rules that incorporate
the addition of a cost ceiling to CLASS and CBA services, as
required by a budget rider (Rider 7b(2)) that was attached to
DHS'’s funding levels authorized for the 2004 - 2005 biennium.

The current rules state that if the estimated cost of CLASS and
CBA services necessary for the client to live in the most inte-
grated setting in the community exceeds the cost ceiling, DHS
may not disallow or jeopardize community services for that per-
son. Under the new rules, the estimated costs for the needed
services, excluding minor home modifications and adaptive aids,
may not exceed 133.3% of the cost ceiling in any month, nor
may the costs exceed 100% of the cost ceiling in more than six
months during a 12-month individual service plan (ISP) period. If
the estimated cost exceeds either of these limits, then the client
is no longer eligible for services, unless the client was already
receiving services under DHS'’s budget rider (Rider 7) from the
77th legislative session. The proposed rules establish DHS’s
criteria for considering changes in the client’'s service plan and
authorize the Texas Board of Human Services or the DHS com-
missioner to grant exemptions if warranted in individual cases.

New 848.6099 also stipulates that clients receiving waiver ser-
vices through the Medically Dependent Children Program fall un-
der the provisions of the new rule when they apply for transition
to the CBA Program at age 21.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed sections are in effect, there
are no fiscal implications for state or local government as a re-
sult of enforcing or administering the sections. Although the pro-
posed new rules should result in a slight reduction in the average

cost per client, which may enable DHS to serve a few additional
clients, there is no net fiscal impact to the agency’s budget.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tions are in effect, the public benefit anticipated as a result of
enforcing the sections is that the terms of Rider 7b(2) will be de-
tailed in the Texas Administrative Code and that DHS will be in
compliance with provisions of the 2004 - 2005 Legislative Appro-
priations Act. There may be a minimal adverse economic impact
on some home and community support services provider agen-
cies that deliver services to CLASS and CBA clients, because
the rules will cut back services for some clients. The number of
clients affected by the change is very small, however, and there
would not be a disproportionate effect on small or micro busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the proposed sections. There is no
anticipated effect on local employment in geographic areas af-
fected by these sections.

Questions about the content of the proposal concerning
848.2123 may be directed to Gerardo Cantu at (512) 438-3693
in DHS’s Community Care Provider Services section. Ques-
tions about the content of the proposal concerning §48.6099
may be directed to Duanne Harris at (512) 438-5464 in DHS's
Long-term Care Client Eligibility section. Written comments on
either proposal may be submitted to Supervisor, Rules Unit-119,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

Under Government Code, §2007.003(b), DHS has determined
that Chapter 2007 of the Government Code does not apply to
these rules. The changes these rules make do not implicate a
recognized interest in private real property. Accordingly, DHS is
not required to complete a takings impact assessment regarding
these rules.

These rules are proposed by DHS, subject to the subsequent
transfer of rulemaking authority to Texas Health and Human Ser-
vices Commission (HHSC). DHS is currently scheduled to transi-
tion sometime in 2004 into two successor agencies, the existing
HHSC and a new agency, the Texas Department of Aging and
Disability Services (DADS).

This reorganization is mandated by House Bill 2292, 78th Legis-
lature, Regular Session (2003). At the inception of operations of
DADS, the authority to adopt all rules for the operation and pro-
vision of health and human services by DADS will lie with HHSC.
These changes may result in the migration of these rules from
one title of the Texas Administrative Code to another or other
changes.

SUBCHAPTER C. MEDICAID WAIVER
PROGRAM FOR PERSONS WITH RELATED
CONDITIONS

40 TAC §48.2123

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, §531.021, which provides the Texas Health and Human

PROPOSED RULES May 7, 2004 29 TexReg 4437



Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §§22.0001 -
22.040 and §832.001 - 32.067.

§48.2123. Changes in Community Living Assistance and Support
Services (CLASS) Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402714

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
40 TAC 8§48.2123

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code, §§22.0001
- 22.040 and 8832.001 - 32.067.

§48.2123. Changes in Community Living Assistance and Support
Services.

(8) The Texas Department of Human Services (DHS) may not
disallow or jeopardize community servicesfor individuals currently re-
ceiving services under Medicaid waivers, if:

(1) those services arerequired for that individual to livein
the most integrated setting appropriate to his or her needs;

(2) the estimated cost for needed services, excluding the
cost of minor home modifications and adaptive aids, does not exceed
133.3% of the cost ceiling per month for six months during the indi-
vidual service plan (ISP) year. The six months may be continuous or
intermittent during the ISP year; and

(3) DHS continues to comply with the cost-effectiveness
requirements from the Centers for Medicare and Medicaid Services
(CMS).

(b) If an ongoing client has achangein needs that would cause
the estimated cost for needed services to exceed 100% of the cost ceil-
ing, the interdisciplinary team will make the determination to approve
or deny the request. The estimated costs for the needed services (ex-
cluding minor home modifications and adaptive aids) may not exceed
133.3% of the cost ceiling in any month, nor may the costsexceed 100%
of the cost ceiling in more than six months during a 12-month | SP pe-
riod. A request for achangein the ISP will be considered if thereis a
changein:

(1) theclient's medical condition, functional needs, or en-
vironment;

(2) the caregiver support or third-party resources that have
been providing service to the client; or

(3) the need for a service or support to adequately support
the client living in the most integrated setting appropriate to his or her
needs.

() Theestimated cost of the ISP can never exceed 133.3% of
thecost ceiling. If theclient’ s needs cannot be met within the estimated
cost of 133.3% of the cost ceiling, then the client is no longer eligible
for services, unlessthe client meets the criteriain subsection (€) of this
section. All available non-waiver support systems and resources must
be accessed in the development of the ISP,

(d) The estimated cost of the client’s needed services can be
between 100% and 133.3% of the cost ceiling for six months during the
ISP year, if approved in accordance with subsection (b) of this section.
If the client has received six months of service with an estimated cost
of 100% to 133.3% of the cost ceiling, the client is not eligible for
servicesif the estimated cost of services exceeds 100% for any one of
the remaining six months in the ISP year.

(e) DHS will continue services to those individuals receiving
servicesin awaiver program, under authority granted in Rider 7 of the
Appropriations Act, 77th Texas Legislature, when continuation of the
services is necessary for the individual to live in the most integrated
setting appropriate to his or her needs and DHS continues to comply
with CM S cost-effectiveness requirements.

(f) The Texas Board of Human Services or the DHS commis-
sioner has the authority to grant an exemption to this rule in individual
cases. A written request for an exemption to the board or commissioner
will be considered in situations in which the client’s needs cannot be
met within the estimated cost ceiling and cannot be provided through
any other setting or programs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402715

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER J. 1915(c) MEDICAID
HOME AND COMMUNITY-BASED WAIVER
SERVICES FOR AGED AND DISABLED
ADULTS WHO MEET CRITERIA FOR
ALTERNATIVES TO NURSING FACILITY
CARE

40 TAC §48.6099

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, 8531.021, which provides the Texas Health and Human
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Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §§22.0001 -
22.040 and §832.001 - 32.067.

848.6099. Changesin CBA Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402716

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
40 TAC §48.6099

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code, §§22.0001
- 22.040 and §832.001 - 32.067.

§48.6099. Changesin Community Based Alternatives Services.
(@ The Texas Department of Human Services (DHS) may not

disallow or jeopardize community servicesfor individuals currently re-
ceiving services under Medicaid waivers, if:

(1) those services are required for that individual to livein
the most integrated setting appropriate to his or her needs;

(2) the estimated cost for needed services, excluding the
cost of minor home modifications and adaptive aids, does not exceed
133.3% of the cost ceiling per month for six months during the indi-
vidual service plan (ISP) year. The six months may be continuous or
intermittent during the ISP year; and

(3) DHS continues to comply with the cost-effectiveness
requirements from the Centers for Medicare and Medicaid Services

(CMS).

(b) If anongoing client hasachangein needsthat would cause
the estimated cost for needed services to exceed 100% of the cost ceil-
ing, the DHS case manager may consider the client’ s request to exceed
the cost ceiling. The estimated costs for the needed services (excluding
minor home modifications and adaptive aids) may not exceed 133.3%
of the cost ceiling in any month, nor may the costs exceed 100% of
the cost ceiling in more than six months during a 12-month | SP period.
The DHS case manager will make the determination to approve or deny
the request in consultation with the DHS registered nurse, as needed.
A request for achangein the ISP will be considered if thereisachange
in:

(1) theclient’s medical condition, functional needs, or en-
vironment;

(2) the caregiver support or third-party resources that have
been providing service to the client; or

(3) theneed for a service or support to adequately support
the client living in the most integrated setting appropriate to his or her
needs.

(c) Theestimated cost of the ISP can never exceed 133.3% of
the cost ceiling. If theclient’ s needs cannot be met within the estimated
cost of 133.3% of the cost ceiling, then the client is no longer eligible
for services, unless the client meets the criteriain subsection (€) of this
section. All available non-waiver support systems and resources must
be accessed in the development of the ISP,

(d) The estimated cost of the client’s needed services can be
between 100% and 133.3% of the cost ceiling for six months during the
ISP year, if approved in accordance with subsection (b) of this section.
If the client has received six months of service with an estimated cost
of 100% to 133.3% of the cost ceiling, the client is not eligible for
servicesif the estimated cost of services exceeds 100% for any one of
the remaining six months in the ISP year.

(e) DHSwill continue services to those individuals receiving
servicesin awaiver program, under authority granted in Rider 7 of the
Appropriations Act, 77th Texas Legislature, when continuation of the
services is necessary for the individual to live in the most integrated
setting appropriate to his or her needs and DHS continues to comply
with CM S cost-€effectiveness requirements.

(f) The Texas Board of Human Services or the DHS commis-
sioner has the authority to grant an exemption to thisrule in individual
cases. A written request for an exemption to the board or commissioner
will be considered in situations in which the client’s needs cannot be
met within the estimated cost ceiling and cannot be provided through
any other setting or programs.

(g) Individuals receiving waiver services through the Medi-
cally Dependent Children Program are covered by the provisions in
this section when they apply for transition to the Community Based
Alternatives Program at age 21.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402717

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

CHAPTER 50. 81915(c) CONSOLIDATED
WAIVER PROGRAM

The Texas Department of Human Services (DHS) proposes to
repeal 850.50 and proposes new 8§50.50, concerning changes
in Consolidated Waiver Program (CWP) services, in its §1915(c)
Consolidated Waiver Program chapter. The purpose of the re-
peal and new section is to replace the current rule with a new rule
that incorporates the addition of a cost ceiling to CWP services,
as required by a budget rider (Rider 7b(2)) that was attached to
DHS'’s funding levels authorized for the 2004 - 2005 biennium.

The current rule states that if the estimated cost of CWP ser-
vices necessary for the client to live in the most integrated setting
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in the community exceeds the cost ceiling, DHS may not disal-
low or jeopardize community services for that person. Under the
new rule, the estimated costs for the needed services, excluding
minor home modifications and adaptive aids, may not exceed
133.3% of the cost ceiling in any month, nor may the costs ex-
ceed 100% of the cost ceiling in more than six months during a
12-month individual service plan (ISP) period. If the estimated
cost exceeds either of these limits, then the client is no longer
eligible for services, unless the client was already receiving ser-
vices under DHS's budget rider (Rider 7) from the 77th legislative
session. The proposed rule establishes DHS's criteria for con-
sidering changes in the client’s service plan and authorizes the
Texas Board of Human Services or the DHS commissioner to
grant exemptions if warranted in individual cases.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed section is in effect, there
are no fiscal implications for state or local government as a result
of enforcing or administering the section. Although the proposed
new rule should result in a slight reduction in the average cost per
client, which may enable DHS to serve a few additional clients,
there is no net fiscal impact to the agency’s budget.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tion is in effect, the public benefit anticipated as a result of en-
forcing the section is that the terms of Rider 7b(2) will be detailed
in the Texas Administrative Code and that DHS will be in com-
pliance with provisions of the 2004 - 2005 Legislative Appropria-
tions Act. There may be a minimal adverse economic impact on
some home and community support services provider agencies
that deliver services to CWP clients, because the rule will cut
back services for some clients. The number of clients affected
by the change is very small, however, and there would not be
a disproportionate effect on small or micro businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed section. There is no anticipated effect
on local employment in geographic areas affected by this sec-
tion.

Questions about the content of this proposal may be directed
to Gerardo Cantu at (512) 438-3693 in DHS’s Community Care
Provider Services section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit-122, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under Government Code, §2007.003(b), DHS has determined
that Chapter 2007 of the Government Code does not apply to this
rule. The changes this rule makes do not implicate a recognized
interest in private real property. Accordingly, DHS is not required
to complete a takings impact assessment regarding this rule.

These rules are proposed by DHS, subject to the subsequent
transfer of rulemaking authority to Texas Health and Human Ser-
vices Commission (HHSC). DHS is currently scheduled to transi-
tion sometime in 2004 into two successor agencies, the existing
HHSC and a new agency, the Texas Department of Aging and
Disability Services (DADS).

This reorganization is mandated by House Bill 2292, 78th Legis-
lature, Regular Session (2003). At the inception of operations of
DADS, the authority to adopt all rules for the operation and pro-
vision of health and human services by DADS will lie with HHSC.
These changes may result in the migration of these rules from
one title of the Texas Administrative Code to another or other
changes.

40 TAC 850.50

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government
Code, 8531.021, which provides the Texas Health and Human
Services Commission with the authority to administer federal
medical assistance funds.

The repeal affects the Human Resources Code, §822.0001 -
22.040 and §832.001 - 32.067.

§50.50. Changesin Consolidated Waiver Program (CWP) Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402718

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢

40 TAC 850.50

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
8531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code, §§22.0001
- 22.040 and §832.001 - 32.067.

850.50. Changesin Consolidated Wavier Program Services.

(@ The Texas Department of Human Services (DHS) may not
disallow or jeopardize community servicesfor individuals currently re-
ceiving services under Medicaid waivers, if:

(1) those services arerequired for that individual tolivein
the most integrated setting appropriate to his or her needs;

(2) the estimated cost for needed services, excluding the
cost of minor home modifications and adaptive aids, does not exceed
133.3% of the cost ceiling per month for six months during the indi-
vidua service plan (ISP) year. The six months may be continuous or
intermittent during the ISP year; and

(3) DHS continues to comply with the cost-effectiveness
requirements from the Centers for Medicare and Medicaid Services
(CMS).

(b) If an ongoing client hasachangein needsthat would cause
the estimated cost for needed services to exceed 100% of the cost ceil-
ing, the DHS case manager may consider the client’ s request to exceed
the cost ceiling. The estimated costsfor the needed services (excluding
minor home modifications and adaptive aids) may not exceed 133.3%
of the cost ceiling in any month, nor may the costs exceed 100% of
the cost ceiling in more than six months during a 12-month | SP period.
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This consideration will be made in consultation with DHS' s registered
nurse, as needed, and will refer to §50.48 of thistitle (relating to Uti-
lization Review), if appropriate. A request for achangein the ISP will
be considered if there is a change in:

(1) theclient’s medical condition, functional needs, or en-
vironment;

(2) the caregiver support or third-party resources that have
been providing service to the client; or

(3) theneed for a service or support to adequately support
the client living in the most integrated setting appropriate to his or her
needs.

() Theestimated cost of the ISP can never exceed 133.3% of
thecost ceiling. If the client’ s needs cannot be met within the estimated
cost of 133.3% of the cost ceiling, then the client is no longer eligible
for services, unless the client meetsthe criteriain subsection (€) of this
section. All available non-waiver support systems and resources must
be accessed in the development of the ISP,

(d) The estimated cost of the client’s needed services can be
between 100% and 133.3% of the cost ceiling for six monthsduring the
ISP year, if approved in accordance with subsection (b) of this section.
If the client has received six months of service with an estimated cost
of 100% to 133.3% of the cost ceiling, the client is not eligible for
servicesiif the estimated cost of services exceeds 100% for any one of
the remaining six monthsin the ISP year.

(¢) DHS will continue services to those individuas receiving
servicesin awaiver program, under authority granted in Rider 7 of the
Appropriations Act, 77th Texas Legislature, when continuation of the
services is necessary for the individual to live in the most integrated
setting appropriate to his or her needs and DHS continues to comply
with CM S cost-effectiveness requirements.

(f) The Texas Board of Human Services or the DHS commis-
sioner has the authority to grant an exemption to thisrulein individual
cases. A written request for an exemption to the board or commissioner
will be considered in situations in which the client’s needs cannot be
met within the estimated cost ceiling and cannot be provided through
any other setting or programs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402719

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
CHAPTER 51. WAIVER PROGRAM FOR
MEDICALLY DEPENDENT CHILDREN

40 TAC 851.39

The Texas Department of Human Services (DHS) proposes new
§51.39, concerning changes in Medically Dependent Children

Program services, in its Waiver Program for Medically Depen-
dent Children chapter. The purpose of the new section is to de-
scribe in the Texas Administrative Code the methodology for con-
sidering changes in client services within the Medically Depen-
dent Children Program (MDCP). The new section also incorpo-
rates the addition of a cost ceiling to MDCP services, as required
by a budget rider (Rider 7b(2)) that was attached to DHS's fund-
ing levels authorized for the 2004 - 2005 biennium.

The new section states that the estimated costs for needed ser-
vices, excluding minor home modifications and adaptive aids,
may not exceed 133.3% of the cost ceiling in any month, nor
may the costs exceed 100% of the cost ceiling in more than six
months during a 12-month individual plan of care (IPC) period. If
the estimated cost exceeds either of these limits, then the client
is no longer eligible for services, unless the client was already
receiving services under DHS'’s budget rider (Rider 7) from the
77th legislative session. The proposed rule establishes DHS’s
criteria for considering changes in the client’s service plan and
authorizes the Texas Board of Human Services or the DHS com-
missioner to grant exemptions if warranted in individual cases.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed section is in effect, there
are no fiscal implications for state or local government as a result
of enforcing or administering the section. Although the proposed
new rule should resultin a slight reduction in the average cost per
client, which may enable DHS to serve a few additional clients,
there is no net fiscal impact to the agency’s budget.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tion is in effect, the public benefit anticipated as a result of en-
forcing the section is that MDCP methodology for considering
service changes and the terms of Rider 7b(2) will be detailed in
the Texas Administrative Code, and that DHS will be in compli-
ance with provisions of the 2004 - 2005 Legislative Appropria-
tions Act. There may be a minimal adverse economic impact on
some home and community support services provider agencies
that deliver services to MDCP clients, because the rule will cut
back services for some clients. The number of clients affected by
the change is very small, however, and there would not be a dis-
proportionate effect on small or micro businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed section. There is no anticipated effect on
local employment in geographic areas affected by this section.

Questions about the content of the proposal may be directed
to Gerardo Cantu at (512) 438-3693 in DHS’s Community Care
Provider Services section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit-124, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under Government Code, §2007.003(b), DHS has determined
that Chapter 2007 of the Government Code does not apply to this
rule. The changes this rule makes do not implicate a recognized
interest in private real property. Accordingly, DHS is not required
to complete a takings impact assessment regarding this rule.

These rules are proposed by DHS, subject to the subsequent
transfer of rulemaking authority to Texas Health and Human Ser-
vices Commission (HHSC). DHS is currently scheduled to transi-
tion sometime in 2004 into two successor agencies, the existing
HHSC and a new agency, the Texas Department of Aging and
Disability Services (DADS).
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This reorganization is mandated by House Bill 2292, 78th Legis-
lature, Regular Session (2003). At the inception of operations of
DADS, the authority to adopt all rules for the operation and pro-
vision of health and human services by DADS will lie with HHSC.
These changes may result in the migration of these rules from
one title of the Texas Administrative Code to another or other
changes.

The new section is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs, and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The new section affects the Human Resources Code, §822.0001
- 22.040 and 8832.001 - 32.067.

§51.39. Changes in Medically Dependent Children Program Ser-
vices.

(@) The Texas Department of Human Services (DHS) may not
disallow or jeopardize community servicesfor individuals currently re-
ceiving services under Medicaid waivers, if:

(1) those services are required for that individual to livein
the most integrated setting appropriate to his or her needs;

(2) the estimated cost for needed services, excluding the

(2) the caregiver support or third-party resources that have
been providing service to the client; or

(3) the need for aservice or support to adeguately support
the client living in the most integrated setting appropriate to his or her
needs.

(c) The estimated cost of the IPC can never exceed 133.3% of
the cost ceiling. If the client’ sneeds cannot be met within the estimated
cost of 133.3% of the cost ceiling, then the client is no longer eligible
for services, unlessthe client meetsthe criteriain subsection (€) of this
section. All available non-waiver support systems and resources must
be accessed in the devel opment of the IPC.

(d) The estimated cost of the client’s needed services can be
between 100% and 133.3% of the cost ceiling for six months during the
IPC year, if approved in accordance with subsection (b) of this section.
If the client has received six months of service with an estimated cost
of 100% to 133.3% of the cost ceiling, the client is not eligible for
servicesif the estimated cost of services exceeds 100% for any one of
the remaining six months in the IPC year.

(e) DHS will continue services to those individual s receiving
servicesin awaiver program, under authority granted in Rider 7 of the
Appropriations Act, 77th Texas Legislature, when continuation of the
services is necessary for the individual to live in the most integrated
setting appropriate to his or her needs and DHS continues to comply
with CM S cost-effectiveness requirements.

cost of minor home modifications and adaptive aids, does not exceed
133.3% of the cost ceiling per month for six months during the indi-
vidual plan of care (IPC) year. The six months may be continuous or
intermittent during the IPC year; and

(3) DHS continues to comply with the cost-effectiveness

(f) The Texas Board of Human Services or the DHS commis-
sioner has the authority to grant an exemption to this rule in individual
cases. A written request for an exemption to the board or commissioner
will be considered in situations in which the client’s needs cannot be
met within the estimated cost ceiling and cannot be provided through

requirements from the Centers for Medicare and Medicaid Services
(CMS).

(b) If anongoing client hasachangein needs that would cause
the estimated cost for needed services to exceed 100% of the cost cell-
ing, the DHS case manager may consider the client’ srequest to exceed
the cost ceiling. The estimated costs for the needed services (excluding
minor home modifications and adaptive aids) may not exceed 133.3%
of the cost ceiling in any month, nor may the costs exceed 100% of
the cost ceiling in more than six months during a 12-month IPC pe-
riod. The DHS case manager will make the determination to approve
or deny the request. A request for a change in the IPC will be consid-
ered if thereis a changein:

(1) theclient’smedical condition, functional needs, or en-
vironment;

any other setting or programs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2004.

TRD-200402720

Carey Smith

Deputy Commissioner, Legal Services

Texas Department of Human Services

Earliest possible date of adoption: June 6, 2004
For further information, please call: (512) 438-3734

¢ ¢ ¢
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(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS

1 TAC §251.6

The Commission on State Emergency Communications (CSEC)
has withdrawn from consideration the proposed amendment to
§251.6 which appeared in the March 5, 2004, issue of the Texas
Register (29 TexReg 2141).

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402764

Paul Mallett

Executive Director

Commission on State Emergency Communications
Effective date: April 26, 2004

For further information, please call: (512) 305-6933

¢ ¢ ¢
1 TAC §8251.14

The Commission on State Emergency Communications (CSEC)
has withdrawn from consideration proposed new 8251.14 which
appeared in the March 5, 2004, issue of the Texas Register (29
TexReg 2153).

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402768

Paul Mallett

Executive Director

Commission on State Emergency Communications
Effective date: April 26, 2004

For further information, please call: (512) 305-6933

L4 L4 L4
TITLE 19. EDUCATION

PART 2. TEXASEDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES

19 TAC §61.1035

The Texas Education Agency has withdrawn from consideration
the proposed amendment to §61.1035 which appeared in the
December 26, 2003, issue of the Texas Register (28 TexReg
11462).

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402754

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Effective date: April 26, 2004

For further information, please call: (512) 475-1497

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 26. SMALL EMPLOYER HEALTH
INSURANCE REGULATIONS

SUBCHAPTER D. HEALTH GROUP
COOPERATIVES

28 TAC 8§826.401 - 26.411

The Texas Department of Insurance has withdrawn from con-
sideration the proposed new §826.401 - 26.411 which appeared
in the January 9, 2004, issue of the Texas Register (29 TexReg
306).

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402774

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: April 26, 2004

For further information, please call: (512) 463-6327

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION

CHAPTER 116. PROPERTY MANAGEMENT
DIVISION

SUBCHAPTER B. MANDATORY PAPER
RECY CLING PROGRAM

1 TAC 88116.20 - 116.28

The Texas Building and Procurement Commission adopts
amendments to Title 1, Texas Administrative Code, Chapter
116, Subchapter B, §8116.20-116.28, relating to the Mandatory
Paper Recycling Program, with nonsubstantive changes to the
text as published in the February 13, 2004 edition of the Texas
Register (29 TexReg 1281).

The changes clarify and add definitions, replace references to
Commission; expand program goals to actively seek all possible
recycling methods and add a new goal to increase the amount of
paper diverted from the waste stream; amend the duties of the
recycling coordinator to cover reporting of contaminants and to
designate areas for toner cartridge receptacles.

The rules expand performance measures to include the amount
of revenue generated by the program and clarify that the revenue
generated, minus the costs of the program, shall be deposited
to the credit of the general revenue fund.

The rules expand the duties of a recycling coordinator and ad-
dress requests for delegated recycling authority.

The public comment period ended March 14, 2004. No com-
ments were received.

The amendments to §8116.20-116.28 are adopted under the
authority of the Texas Government Code, Sections 2152.003,
2175.061, 2175.131, 2175.134, 2175.303, and 2175.902.

The following codes are affected by these rules: Texas Govern-
ment Code, Title 10, Chapter 2175, subchapter Z.

§116.20. Authority.

(@ Pursuant to the Texas Government Code, §2175.061 and
§2175.902, the Texas Building and Procurement Commission is autho-
rized to adopt rules to implement and establish a mandatory paper re-
cycling program for state agencies that occupy Commission controlled
facilities.

(b) Under Chapter 2175 proceeds from the sale of materialsby
the Commission, less the expenses of cost recovery, shall be deposited
to the credit of the general fund of the state treasury.

§116.21. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) Commission--the Texas Building and Procurement
Commission.

(2) Commission controlled facilities--Those facilities
which are listed on the Commission’s facilities inventory.

(3) Contaminants-Any materia that significantly de-
creases the market value of recyclable paper. Contaminants include,
but are not limited to, food containers (bottles, cans, plastic cups,
polystyrene, aluminum, food wrappers, etc.) food waste, hardbound
covered books, plastics (including plastic paper clips and plastic spiral
notebook binders), paper towels, napkins, rubber bands, express mail
envelopes, padded envelopes, laminated paper, wrappers on packaged
paper stock, self-adhesive nonpaper products, and toner cartridges.

(4) Facility--a building, utility system, grounds or other
physical entity included in the inventory of the Commission.

(5) Facilities inventory--a compilation of the property ref-
erenced in §116.21 (2) of this Title.

(6) Mandatory Paper Recycling Program--A statutory pro-
gram to collect all paper deposited in specifically marked containers
for the purpose of recycling.

(7) Mixed paper--A mixture of various grades of contam-
inant-free recyclable waste paper that includes colored paper, glossy
paper, envelopes (excluding padded envelopes and express mail en-
velopes), sticky notes, office paper, cover stock, paperboard, small
amounts of cardboard and softbound books. Cardboard boxes are not
included with mixed paper and are to be sorted and collected separately.

(8) Newsprint--Newspapers (including advertisement in-
serts), magazines and catalogs. Newsprint does not include discarded
telephone books.

(9) Paperboard--Paper stock used for indexes, hanging
files, kraft files (brown or golden), corrugated cardboard, pressboard
and tube stock.

(10) Recycling coordinator--An agency’s point of contact
who shall coordinate recycling efforts within the agency, track the suc-
cess of the program, and educate employees on recycling methods.

(11) surplusand salvage property--For the purposes of this
subchapter, surplus and salvage property include paper materials and
toner cartridges suitable for recycling.

(12) Toner cartridge--A cartridge containing a substance
used to develop a latent xerographic image, commonly used in con-
nection with computer printers, facsimile and copier machines.

(13) Waste paper--Used paper stock that is commonly gen-
erated in the office environment and consists of a mixture of various
qualities of used paper.
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(14) White paper--Contaminant-free white office paper in
single sheets or continuous forms, including white computer paper,
copy paper, letterhead, white notebook paper, ledger paper, rolodex or
index cards and calculator tape. Not more than 25 % of the white pa-
per’s surface can be covered with colored ink other than black ink.

§116.22. Goals.
The goals of the paper recycling program are to:

(1) encourage agencies to cooperatively participate in the
Mandatory Paper Recycling Program;

(2) dispose of waste paper in an efficient manner;
(3) obtain revenue at the highest possible rate for the State;

(4) actively seek al possible recycling methods and solu-
tions; and

(5) increase the amount of paper diverted from the waste
stream.

§116.23. Designated Recycling Coordinator.

(@ An agency that occupies a building listed on the facilities
inventory maintained by the Commission shall designate a recycling
coordinator for the agency.

(b) The recycling coordinator shall execute the following re-
sponsibilities:
(1) act asliaison between the agency and the Commission
on the effectiveness of the recycling program within the agency;

(2) foster a sense of teamwork for the recycling program
within the agency and enlist the support of all employees;

(3) identify areas that generate a large volume of paper,
such as a computer room or an in-house print shop and provide infor-
mation and appropriate receptacles in order to eliminate the waste of
recyclable materials;

(4) visually inspect recycling containers for contaminants
and notify the appropriate agency personnel and the Commission of
the location of receptacles that were found to contain contaminants,
and take appropriate remedial measures as necessary;

(5) identify areas within the agency that improperly dis-
pose of recyclable waste paper and request assistance from the Com-
mission to assist with efforts to mitigate the waste;

(6) designate receptacleswithin the agency to deposit used
toner cartridges; and

(7) providereportsor information on therecycling program
as requested by the Commission.

(c) The Commission shall annually compile and update a list
of agency recycling coordinators. Agencies that are subject to the re-
quirements of the Program, but have failed to designate a recycling
coordinator, will be referred to the Office of the State Auditor.

§116.24. Performance Measures.

(8 Performance measuresfor the Mandatory Paper Recycling
Program shall report the information listed below:

(1) complaintsreported by the contracted vendor regarding
the quality or quantity of the waste paper received for recycling;

(2) thetota weight of paper recycled by all agencies;

(3) the number of employees, recycling coordinators and
custodial personne trained in recycling procedures by the Commis-
sion; and

(4) the amount of revenue generated by recycling.

(b) Commission staff shall compilethisinformation on aquar-
terly basis.

8116.25. Paper Recycling Training.

(@ Custodia education and training. The Commission shall
provide annual training on recycling procedures to all custodia per-
sonnel that collect or handle trash for collection. Custodial personnel
shall include state employees and employees of contracted private ven-
dorsthat provide custodia and recycling services for the Commission.

(b) Recycling coordinator training. The Commission shall
provide annual training on recycling proceduresto all agency recycling
coordinators. Training shall include methods to promote recycling
efforts within the agency, how to monitor the effective use of recycling
containers, and how to recognize those areas within the agency that
have successfully followed recycling procedures.

(c) Employee training and education. The Commission, upon
request of a participating agency, shal provide training and education
to employees on recycling procedures for separating and disposing of
waste paper and contaminants. The Commission shall provide training
and/or educational information and material for state agenciesthat have
been approved to conduct in-house recycling training.

(d) Training records. The Commission shall maintain records
of al training offered to custodia personnel, state employees, and re-
cycling coordinators. Agenciesthat provide training under this section
shall forward the records to the Commission no later than October 15
of each year. The records shall be maintained according to the Com-
mission’s record retention schedule.

8116.26. Delegation of Responsihility.

(@ TheCommission may delegate responsibility for maintain-
ing a paper recycling program to agencies located outside of Travis
County in state buildings that are under the Commission’s control, if
they have demonstrated they have met and can continue to meet the
following standards:

(1) compliance with Commission guidelines regarding the
proper separation and disposal of waste paper in appropriate recycling
containers,

(2) the paper recycling coordinator actively monitors and
trains employees according to Commission procedures on disposal of
contaminants found in recycling containers;

(3) development of a paper recycling contract to sell paper
to the highest bidder;

(4) adequate staff and equipment to transport the waste pa-
per to the purchasing vendor;

(5) Commission standards, procedures and guidelines for
the Mandatory Paper Recycling Program continue to be followed; and

(6) the agency has continuously maintained a designated
recycling coordinator.

(b) An agency seeking delegated responsibility to operate a
paper recycling program shall make written application to the Com-
mission, in a format prescribed by the Commission. The application
should include the agency’s justification for the requested delegation
and documentation that the standards of this section have been met or
exceeded.

(c) The Commission shall determine if the standards for del-
egation have been met and are in the best interest of the State. The
Commission shall submit awritten response to the requesting agency.
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The Commission’s decision shall be final for the fiscal year in which
the application was made.

(d) Anagency that has been del egated responsibility to admin-
ister a paper recycling program that fails to follow the Commission’s
standards, procedures, and guidelines shall forfeit the del egated respon-
sibility upon notice from the Commission. The Commission shall in-
clude the basis of the decision in the notice.

(e) Agenciesthat have been delegated responsibility to admin-
ister their own paper recycling program shall provide the Commission
with quarterly reports stating the quantity of paper recycled and sold,
the revenue received by the agency, and their expensesin administering
the program. Reports shall be forwarded to the Commission no later
than forty-five (45) days after the end of each fiscal quarter.

8116.27. Guidelines and Procedures for Collecting and Recycling
Waste Paper.

State employees who office in buildings under the Commission’s con-
trol and those listed on the Commission’ s facilities inventory shall ad-
here to the following paper recycling guidelines and procedures:

(1) al contaminant-free white and mixed waste paper,
newsprint, and small sized cardboard must be separated and placed in
designated recycling containers provided to the agency. Cardboard
boxes, or large sized cardboard, and discarded tel ephone books are to
be sorted and collected separately;

(2) recyclecontainersshall becentrally located in areas ac-
cessible to employees;

(3) al employees shall participate in the mandatory paper
recycling program training and make aconscientious effort to keep con-
taminants from entering the recycling containers;

(4) affected state agencies shall designate paper recycling
coordinators who will promote the use of proper recycling methods
within the agency;

(5) custodial personnel that have attended training de-
scribed in §116.25 of this Title shall collect and separate white and
mixed waste paper, newsprint, cardboard boxes, large size cardboard,
and discarded tel ephone books, and place them in an area designated
by the Commission for disposal.

(6) The Commission shal collect al waste paper,
newsprint, cardboard and discarded telephone books, and transport
them to the contracted recycling vendor; and

(7) The Commission or an agency with delegated respon-
sibility shall contract with the highest bidder for the sale of recyclable
paper.

§116.28.

The Commission may enter into an interagency agreement to provide
paper recycling services to an agency that is statutorily excluded from
the mandatory paper recycling program. The interagency agreement
shall include, but is not limited to the following terms:

Interagency Agreement for Paper Recycling Services.

(1) the goals of the program;
(2) mandatory employee training;

(3) theresponsihilities of the designated recycling coordi-
nator;

(4) required reports;
(5) performance measures; and

(6) guidelinesand proceduresrelating to collection and dis-
posal of recyclable materials.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 22, 2004.

TRD-200402702

Cynthia de Roch

General Counsel

Texas Building and Procurement Commission
Effective date: May 12, 2004

Proposal publication date: February 13, 2004

For further information, please call: (512) 463-4257

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 32. DISEASE MANAGEMENT

1 TAC §354.1415

The Texas Health and Human Services Commission (HHSC)
adopts Chapter 354, Medicaid Health Services, Division 32, Dis-
ease Management 8354.1415, concerning Conditions for Partic-
ipation, without changes to the proposed text as published in the
February 6, 2004, issue of the Texas Register (29 TexReg 1117)
and will not be republished.

The new section describes the benefits and provider require-
ments of the Texas medical assistance (Medicaid) program. The
new rule outlines the requirements for entities that wish to con-
tract with HHSC to provide disease management services to re-
cipients of Medicaid. The new section is required to satisfy the
requirements of House Bill 727, 78th Legislature, regular ses-
sion (2003), which mandates that HHSC, by rule, shall prescribe
the minimum requirements that a provider of a disease manage-
ment program must meet to be eligible to receive a contract.

No public comments were received concerning the proposed
rule.

The new rule is adopted under the Texas Government Code,
8531.033, which provides the Commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provides the Health and Human Services Commission (HHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 20, 2004.
TRD-200402596
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Steve Aragén

General Counsel

Texas Health and Human Services Commission
Effective date: May 10, 2004

Proposal publication date: February 6, 2004

For further information, please call: (512) 424-6576

¢ ¢ ¢

CHAPTER 363. COMPREHENSIVE CARE
PROGRAM

SUBCHAPTER C. PRIVATEDUTY NURSING
1 TAC 8363.303, §363.305

The Texas Health and Human Services Commission (HHSC)
adopts the proposed amendments to Chapter 363 concerning
the Comprehensive Care Program (CCP). Specifically, HHSC
adopts amendments to §363.303, concerning Definitions, and
§363.305, concerning Provider Participation Requirements,
relating to private duty nursing (PDN). The amendments are
adopted without changes to the proposed text as published in
the October 24, 2003, issue of the Texas Register (28 TexReg
9145) and will not be republished.

The amendments are a result of changes needed to comply with
House Bill 2292, 78th Texas Legislature, §2.204, R.S. (2003),
which contained a provision amending Subchapter B, Chapter
32, Human Resources Code, by adding section 32.067, con-
cerning Delivery of Comprehensive Care Services to Certain Re-
cipients of Medical Assistance. Section 32.067 states that any
agency licensed to provide home health services under Chapter
142, Health and Safety Code, and not only a certified agency
licensed under that chapter, may provide home health services
to individuals enrolled in the Texas Health Steps Comprehen-
sive Care Program. The amendments will allow licensed home
and community support services agencies (HCSSAS) to deliver
the services either through Licensed and Certified Home Health
(LCHH) or Licensed Home Health (LHH). The amendments will
remove the requirement that home health agencies delivering
CCP PDN be Medicare certified.

Summary of Public Comments
HHSC received comments from the following organizations:
Texas Association of Home Care (TAHC), Austin, Texas

Comment: TAHC commented that it supports the rule changes
allowing THSteps-CCP Private Duty Nursing services to be de-
livered through the "licensed home health" or "licensed and certi-
fied home health" categories of a Home and Community Support
Services Agency License.

Response: HHSC agrees with the comments by TAHC in sup-
port of the proposed rule amendments.

Medical Staffing Network, Temple, Texas

Comment: Medical Staffing Network commented that it supports
the rule change.

Response: HHSC agrees with the comments by Medical Staffing
Network in support of the proposed rule amendments.

The Commission did not receive any additional comments re-
garding the proposed amendments.

The amendments are adopted under government code
8531.033, which provides the Commissioner of HHSC with

broad rule-making authority; and Human Resource Code
8§32.021, and the Texas Government Code §531.021, which
provide HHSC with the authority to administer the Federal
Medical Assistance (Medicaid) program in Texas.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 22, 2004.

TRD-200402696

Steve Aragén

General Counsel

Texas Health and Human Services Commission
Effective date: May 12, 2004

Proposal publication date: October 24, 2003

For further information, please call: (512) 424-6576

¢ ¢ ¢

CHAPTER 370. STATE CHILDREN’SHEALTH
INSURANCE PROGRAM

The Health and Human Services Commission (HHSC or Com-
mission) adopts the amendments to 8370.4, Definitions, and
§370.44, Income and Assets, with changes to the proposed text
as published in the February 20, 2004, issue of the Texas Reg-
ister (29 TexReg 1491). The text of the rules will be republished.
The rules have been revised in response to comments received
and the amended text follows.

Currently 8370.44 provides for an assets test for CHIP applicants
with a gross monthly income greater than 150 percent of the
federal poverty level (FPL). Section 62.101(b), Health and Safety
Code, allows HHSC to establish standards regarding the amount
and types of assets such families may have and still be eligible
for CHIP. The proposed amendments define the elements of the
assets test to be implemented. The Commission has determined
that the proposed assets test is necessary to enable HHSC to
provide health care coverage to eligible families that are least
able to afford it within the limits of appropriated funds.

The adopted amendment to §370.4 adds definitions of "count-
able liquid assets," "excess vehicle value," and "household,"
which are used in the assets test described in the proposed
amendment to §370.44. The amendment also corrects the order
of the defined terms. The adopted amendments to §370.44
set out the elements of the assets test. The assets test will be
applied to all eligibility determinations made on or after August
24, 2004.

HHSC received comments concerning the proposed rules. All
comments but one were opposed to the proposed rules. Com-
ments were received from seventy-seven individuals and twenty-
nine organizations. Three individuals submitted comments that
did not pertain to the content of the proposed rules. Comments
were received from the following organizations: Advocacy In-
corporated, Amerigroup Texas, Austin Child Guidance Center,
Camp Fire USA First Texas Council, Center for Brain Health,
Center for Public Policy Priorities, Central Texas Regional Chil-
dren’s Health Insurance Coalition, Children at Risk, Children’s
Defense Fund of Texas, Children’s Hospital Association of Texas,
Coalition for North Texas Children, DePelchin Children’s Center,
Driscoll Children’s Health Plan, FSS Partnerships, Insure-a-Kid,
Methodist Health Care Ministries, Seton HealthCare Network,
Tarrant Area CHIP Coalition, Texas Association of Health Plans,
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Texas Center for Disability Studies, Texas Council for Develop-
mental Disabilities, Texas Federation of Families for Children’s
Mental Health, Texas IDA Network, Texas Impact, Texas Medical
Association, Texas Pediatric Society, United Way of San Antonio
and Bexar County, United Ways of Texas, Voices for Children
San Antonio, and WBCO Head Start.

A summary of the comments received by HHSC concerning the
proposed amendments to the rules are listed below. Following
each comment is HHSC's response.

Comment: Several comments were received concerning the
CHIP assets test vehicle policy. Commenters indicated that
the policy is a barrier to obtaining or retaining employment,
the vehicle limits are more restrictive than those for Children’s
Medicaid, and families should not be penalized for having safe,
reliable transportation.

Response: HHSC acknowledges the commenters’ concern re-
garding the vehicle policy. The CHIP assets test as proposed,
however, would allow families to own at least one vehicle val-
ued at up to $15,000.00 and additional vehicles valued at up to
$4,650.00 each. Some vehicles may be exempt from inclusion
in the assets test calculation altogether, such as vehicles used
more than 50 percent of the time to produce income. HHSC
believes this policy allows families to obtain reliable transporta-
tion for employment and ensures that families least able to afford
health care coverage qualify for the program. No changes were
made to the rules in response to the comments.

Comment: Several commenters expressed concern that the im-
plementation of the CHIP assets test would further reduce enroll-
ment. These commenters stated that changes to CHIP policies
implemented since last September have already lowered enroll-
ment to caseload levels contemplated by House Bill 1, 78th Leg-
islature, Regular Session, 2003, and that the additional reduc-
tions that would follow the implementation of the assets test are
unnecessary.

Response: HHSC acknowledges the commenters’ concerns re-
garding CHIP enroliment levels. HHSC projects that fiscal year
2004 CHIP caseloads will be higher than House Bill 1, 78th Leg-
islature, Regular Session, 2003, budgeted level even when the
impact of the asset test is taken into account. HHSC will con-
tinue to closely monitor CHIP enrollment, including the impact
on enrollment of previous policy changes as well as the imple-
mentation of the assets test. No changes were made to the rules
in response to the comments.

Comment:; Several commenters asked why the Commission was
proposing to implement the CHIP assets test when it was not
mandated to do so by the Legislature.

Response: HHSC acknowledges the concerns expressed by
the commenters about imposing an assets test for enrollment in
CHIP when such test was not expressly mandated by the Leg-
islature. The legislation authorizing the use of an assets test for
CHIP (section 2.46 of House Bill 2292, 78th Legislature, Regu-
lar Session, 2003) was permissive; however, budget projections
were based in part on the implementation of the test. The Legis-
lature authorized an assets test as a method of maintaining the
CHIP income eligibility level at 200 percent of the federal poverty
level, while also ensuring that only families who were the least
able to afford health care coverage could qualify for the program.
No changes were made to the rules in response to the com-
ments.

Comment: Some commenters remarked that the assets test cre-
ates a more complicated bureaucracy that is expensive to admin-
ister and works against the goal of a streamlined simple applica-
tion process.

Response: HHSC acknowledges the commenters’ concern.
There will be some expense involved in implementing the assets
test. However, the CHIP administrative services contractor
will make one-time changes to its automated processes and
to the application document and other program documents.
In most cases, the information provided by applicants on the
revised application will be sufficient to determine eligibility
based on assets, which will support the goal of streamlining
the application process. No changes were made to the rules in
response to the comments.

Comment: Several commenters expressed concern that the im-
plementation of the assets test will result in a significant loss of
federal matching funds.

Response: HHSC acknowledges the commenters’ concern.
Again, implementation of the asset test was assumed by the
state budget. By federal law, the federal CHIP match is tied to
state expenditures. Federal matching funds will be reduced to
the extent that the asset test reduces state expenditures. No
changes were made to the rules in response to the comments.

Comment: Several commenters expressed their belief that the
$5000.00 limit on assets is too low. They explained that while this
level might be appropriate for the Food Stamp program, it is not
an appropriate maximum for CHIP families, as they have a higher
income limit. Commenters suggested that if the rule were to be
adopted, the limit on assets be raised to at least $10,000.00.
One commenter felt it should be raised to between $25,000.00
and $35,000.00.

Response: HHSC acknowledges the commenters’ concern, but
disagrees that the $5000.00 limit is too low. The assets test for
most Medicaid families has a maximum of $2000.00. HHSC con-
cluded that the higher level used in the Food Stamp program was
more appropriate for the CHIP assets test and ensures that fam-
ilies who are the least able to afford health care coverage qualify
for the program. Keeping the $5000.00 limit will assist HHSC
in operating CHIP within budget allocations. No changes were
made to the rules in response to the comments.

Comment: Several commenters expressed concern about the
inclusion of the cash values of an Individual Development Ac-
count, Individual Retirement Account, Simplified Employee Pen-
sion plan, and Keogh retirement plans in the definition of liquid
assets in §370.4(12)(D). They commented that families should
not be penalized for saving for retirement, the purchase of a
home, or for their children’s education, and that this policy is
contrary to "Texas Values." These commenters were concerned
that families would be forced to exhaust their savings in order
to qualify for CHIP. The commenters further stated that this pol-
icy would imperil the family’s financial security and create a bar-
rier to achieving self-sufficiency and independence. These com-
menters recommended the deletion of §370.4(12)(D) if the rule
is adopted.

Response: HHSC acknowledges the commenters’ concerns
and agrees that this portion of the rule should be modified. The
definition of liquid assets will be modified to exclude: Individual
Development Accounts and any retirement accounts that have
penalties for early withdrawal; life insurance, burial insurance or
other insurance with a cash value; educational savings accounts
such as 529 qualified tuition plans (26 U.S.C. 8529) and Texas
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Tomorrow Fund accounts; and funds received as educational
grants or scholarships.

Comment: Several commenters stated that the fiscal note in the
proposed preamble was not accurate. These commenters stated
that there would be an impact on local health and human ser-
vices agencies. They said that while this policy might save the
state government money, the burden for providing health care for
these children would be shifted to the local level.

Response: HHSC acknowledges the comments and recognizes
the possible impact these rules as amended may have on lo-
cal governments and local health and human services agencies.
However, HHSC cannot quantify the potential impact to local
governments, but, based on caseload estimates, believes that
the impact will be minimal and dispersed across the state. No
changes were made to the rules in response to the comments.

Comment: Some commenters stated that the implementation of
the assets test will exacerbate an already significant declining
enrollment problem. The commenters explained that declining
enrollment would lead to adverse selection, which could actu-
ally threaten the viability of the CHIP health plans and of the
program itself. These commenters stated that it was probable
that the families of sick children would spend down their assets
to gain CHIP coverage, while the families of well children would
not. Commenters believe that this could lead to a population of
CHIP children that is sicker and more costly for plans to care for,
which could make health plan participation in the program actu-
arially unsound.

Response: HHSC acknowledges the concerns expressed about
the declining enrolliment in CHIP and agrees that the possibility
of adverse selection is an ongoing issue that health plans and
HHSC must monitor. The possibility of adverse selection was a
concern from the outset of the Children’s Health Insurance Pro-
gram. HHSC will continue to work with the plans regarding this
issue. No changes were made to the rules in response to the
comments.

Comment: Some commenters suggested that other money is
available for the CHIP program and that cost savings from the
implementation of the assets test are, therefore, unnecessary.
The commenters specifically cited $469 million in federal funds.

Response: HHSC acknowledges the commenters’ concern.
Use of the federal fiscal relief funds referred to by the com-
menters is addressed in the state budget, House Bill 1, Article
9, 78th Legislature, Regular Session, 2003. No changes were
made to the rules in response to the comments.

Comment: Several commenters expressed concern about the
lack of other affordable health insurance for families denied CHIP
coverage because of the assets test.

Response: HHSC acknowledges the commenters’ concern. A
preliminary analysis of recent CHIP disenrollment data suggests
that some children previously eligible for CHIP obtain health cov-
erage by enrolling in Medicaid or by later re-enrolling in CHIP.
Some children may also be newly covered for care through pri-
vate insurance obtained by a working parent. The Commission is
required to operate CHIP within the limits of appropriated funds.
The Commission remains committed to exploring all options for
offering insurance coverage to children whose families are not
able to afford it on their own. No changes were made to the
rules in response to the comments.

Comment: Some commenters were concerned that families de-
nied CHIP coverage due to the assets test would be forced to

choose between spending on basic necessities and possible life-
saving medications.

Response: HHSC acknowledges the commenters’ concern. The
assets test would only be applied to those families with monthly
incomes greater than 150 percent of the federal poverty level.
The assets test ensures that those families least able to afford
health care coverage qualify for the program. No changes were
made to the rules in response to the comments.

Comment: One commenter suggested that savings accrued on
behalf of children with disabilities should be exempt.

Response: HHSC acknowledges the commenter’s concern. In
determining CHIP eligibility, only the assets of budget group
members are counted. Children who are disabled and receiving
supplemental security income (SSI) are not part of the budget
group when CHIP eligibility is determined for other children in
the family. Bank accounts in the name of a child receiving SSI
would not be counted in the CHIP assets test. No changes were
made to the rules in response to the comment.

Comment: One commenter suggested that, if the rule is
adopted, 8370.44(i)(4) be modified to exempt all vehicles
modified to transport a household member with disabilities. The
commenter stated that two-parent families will often have two
such modified vehicles. Since these vehicles are frequently val-
ued in excess of $15,000.00, such families could be determined
ineligible for CHIP based on assets.

Response: HHSC agrees with the commenter’s suggestion and
will modify the rule to allow the exemption of all vehicles modified
to transport a household member with disabilities.

Comment: Several commenters recommended that
8370.44(e)()) be modified to fully exempt one vehicle for
each working parent.

Response: HHSC appreciates the recommendation. The rule
as written allows families to own at least one vehicle valued at
up to $15,000.00 and any number of additional vehicles valued
up to $4,650.00 each. Some vehicles may be exempt from in-
clusion in the assets test calculation all together, such as vehi-
cles used more than 50 percent of the time to produce income.
HHSC concluded that the rules allow families to obtain reliable
transportation for employment. No changes were made to the
rules in response to the comments.

Comment: Several commenters recommended that
8370.44(i)(4) be modified to fully exclude the family’s first
vehicle. This would put the CHIP vehicle policy more in line with
Medicaid policy.

Response: HHSC acknowledges the commenter’'s recommen-
dation, but the Commission believes that the Medicaid and CHIP
vehicle policies, though not identical, are coordinated and con-
sistent in that both are linked to and reflect the different program
populations and different income eligibility levels. The assets
test used for the Food Stamp program was chosen as the model
for the CHIP rules because it is applicable to a population with a
higher income than the general Medicaid population. Moreover,
within CHIP imposition of the assets test (and consideration of
vehicle valuation) depends on the budget group’s gross income.
Families whose income is at or less than 150 percent of the fed-
eral poverty level are not subject to the assets test at all. Also,
putting CHIP assets tests rules in line with Medicaid policy would
mean limiting a family’s assets to $2,000.00. No changes were
made to the rules in response to the comments.
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Comment: Two commenters asked that the definition of excess
vehicle value be rewritten. One of them suggested the following:
"the lesser of a vehicle’s wholesale value or the owner’s equity
in the vehicle, minus any allowable exemption.”

Response: HHSC appreciates this suggestion. Wholesale value
is used in TANF, Food Stamp, and Medicaid policies. The equity
value of a vehicle is not a consideration. HHSC believes that in-
troducing the concept of equity value into the rule will complicate
and add additional expenditures for the administration of the as-
sets test. No changes were made to the rules in response to the
comments.

Comment: One commenter asked that §370.4(12)(E) be mod-
ified to distinguish between fully prepaid irrevocable contracts
and open-ended prepaid funeral plans. One commenter felt that
prepaid burial plans should be exempt altogether.

Response: HHSC acknowledges the commenter’s concern and
agrees that this section of the rule should be modified. The cash
value of any pre-paid burial and funeral plan will be exempt.

Comment: One commenter felt that money saved for education
should be exempt all together.

Response: HHSC acknowledges the commenter’s concern and
agrees the rule should be modified. Internal Revenue Code 529
qualified tuition plans (26 U.S.C. §529), such as Texas Tomorrow
Fund accounts, will be exempt.

Comment: One commenter asked that §370.4(12)(G) be deleted
and that all accessible trust funds be exempted.

Response: HHSC acknowledges the suggestion. However, ac-
cessible trust funds are an asset to the family and available for
family needs. To exempt this asset for some families and to count
other assets (such as savings accounts) for other families would
be inequitable. No changes were made to the rules in response
to this comment.

Comment: One commenter asked that §370.4(12)(B) and (C)
(which include cash in the bank and cash in a TANF Electronic
Benefit Transfer (EBT) account as countable liquid assets) be
clarified as to what point in time these assets would be countable.

Response: HHSC appreciates the comment and agrees that the
rule should be modified to clarify at what point in time these as-
sets would be countable. The rule will be modified to provide that
cash in the bank and cash in a TANF EBT account are defined
as the balance available on the last day of the month prior to the
date of the submission of an application for healthcare benefits
(either initial or renewal).

Comment: One commenter felt that §370.4(12)(F) should be
clarified as to what point in time the money remaining from the
sale of a homestead will be counted. The commenter suggested
that the rule be rewritten to match the Texas Property Code to al-
low six months from the date of sale before any remaining money
becomes countable.

Response: HHSC acknowledges the commenter's concern.
The commenter is apparently referring to Texas Property Code
§41.001(c), which exempts proceeds of a sale of a homestead
from seizure for a creditor’'s claim for six months following the
sale of the property. The Commission has concluded that
assessing a family’s eligibility for the CHIP program and ex-
emption from a creditor’s claim are not related determinations.
The proceeds from the sale of a homestead are a liquid asset
available to the family to pay for health care coverage. No
changes were made to the rules in response to this comment

Comment: One comment was received in support of the rule
adoption. This commenter felt that it is appropriate for parents
with assets to be responsible for their children’s health insurance.

Response: HHSC appreciates the comment. HHSC is commit-
ted to making CHIP coverage available to those children whose
families are least able to afford health coverage for them. The
assets test will assist CHIP in identifying just who those families
are. Families with assets in excess of $5000.00 have funds they
can use to provide health care for their children. No changes
were made to the rules in response to the comment.

SUBCHAPTER A. PROGRAM ADMINISTRA-
TION

1 TAC 83704

The amendments are adopted under authority granted to HHSC
by Government Code, 8531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties; and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

§370.4. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unlessthe context clearly indicates otherwise:

(1) "Administrative Contractor" means the entity that per-
forms administrative services for the CHIP under contract with the
Commission.

(2) "Applicant" means an individua who lives with the
child and applies for health insurance coverage on behalf of the child.
An applicant can only be:

(A) achild'scustodial parent, whether natural or adop-
tive;

(B) achild's grandparent, relative or other adult who
provides care for the child;

(C) anemancipated minor applying for himself/herself;
or

(D) achild's step-parent.

(3) "Application" means the standardized, written docu-
ment issued by TexCare that an applicant must complete to apply for
health care benefits or coverage through CHIP.

(4) "Application completion date" means the calendar date
acompleted CHIP application is entered into the TexCare database.

(5) "Budget Group" means the group of individuals who
live in the home with the child for whom an application for health in-
suranceis submitted and whose information is used to establish family
size and calculate income. Individuals receiving Supplemental Secu-
rity Income payments are not included in the Budget group. Budget
group members include only:

(A) the child seeking health insurance benefits;

(B) thechild’ssiblingswho live with the child (biolog-
ical, adopted, or step-siblings);

(C) thechild snaturd or adoptive parents; or
(D) the child's step-parent.
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(6) "Children's Hedth Insurance Program" or "CHIP'
means the Texas State Children’s Health Insurance Program estab-
lished under Title XXI of the federal Social Security Act (42 U.S.C,
§81397aa, et seq.) and chapters 62 and 63, Health and Safety Code.

(7) "Children’sHealth Insurance Program Service Area" or
"CSA" means one of the designated areas in the state that is served by
one or more of the CHIP Health Plans or the CHIP Exclusive Provider
Organization.

(8) "Commission" or "HHSC" means the Health and Hu-
man Services Commission.

(9) "Community-based Organization" or "CBO" means an
organization that contracts with the Commission to provide outreach
services to applicants for CHIP coverage.

(10) "Completed application" means an application en-
tered into the TexCare database that includes all information required
under §370.23.

(11) "Countable income" means any type of payment that
isaregular and predictable gain or a benefit to a budget group that is
not specifically exempted. Regular and predictable income is income
received in one month that is either likely to be received in the next
month and/or was received on a regular and predictable basis in past
months. It does not includeincomethat is not received on aregular and
predictable basis in past months, or is received by the child or sibling
member of the budget group who is enrolled in school.

(12) "Countable liquid assets' means resources that an ap-
plicant can readily convert to cash to meet immediate needs and whose
values are used in calculating a child’s digibility for CHIP.

(A) Countable liquid assets include the balances, as of
the last day of the month prior to the date of submission of an applica-
tion (either initial or renewal), of the following:

(i) cashon hand;
(ii) cashin the bank;

(iii) cash in a TANF (Temporary Assistance to
Needy Families) Electronic Benefit Transfer account;

(iv) money remaining from the sale of a homestead;
and

(v) accessibletrust funds.
(B) Countableliquid assets do not include:

(i) any resource exempted by federal law from con-
sideration for purposes of determining eligibility or benefit levels for
any federally funded program, such as TANF and Assets for Indepen-
dence Act (AFIA) Individual Development Accounts; or

(ii) any financial instrument subject to ruleslimiting
use of its proceeds, including penalties and/or tax liabilities incurred
for early liquidation, such asindividual retirement accounts and Keogh
plans; or

(iif) the cash value of any insurance policy; or

(iv) Internal Revenue Code 529 qualified college
savings program accounts, such as Texas Tomorrow Fund accounts; or

(v) funds received as educational grants or scholar-
ships.
(13) "Enrollment" means the process by which a child de-

termined to be eligible for CHIPisenrolled in a CHIP health plan serv-
ing the CHIP Service Areain which the child resides.

(14) "Entrant" means a person who is not a native born or
naturalized citizen of the United States of America.

(15) "Excess vehicle value" means a vehicle's wholesale
vaue minus any allowable exemption.

(16) "Exemptincome" meansincome received by the bud-
get group that is not counted in determining income eligibility.

(17) "FPL" means Federa Poverty Level Income Guide-
lines.

(18) "Gross budget group income" means monthly count-
able income before any payroll deductions.

(19) "Health Plan" means a licensed health maintenance
organization, indemnity carrier, or authorized exclusive provider or-
ganization that contracts with the Commission to provide health bene-
fits coverage to CHIP members.

(20) "Household" meansthe budget group plusany SS| re-

cipient who is

(A) thechild’ssibling who liveswith the child (biolog-
ical, adopted, or step-sibling);

(B) thechild’snatural or adoptive parent; or

(C) thechild's step-parent.

(21) "Income €ligibility standard" means monthly gross
budget group income at or below 200% of current (FPL). A child
meets the CHIP income eligibility standard if the budget group’s
monthly gross income exceeds the income eligibility standard applied

to the child in the Texas Medicaid Program and is at or below the
200% of FPL CHIP monthly income standard.

(22) "Member" means a child enrolled in a CHIP Health
Plan.

(23) "Qualified Entrant" means an aien who applies for
CHIP coverage and who, at the time of such application, satisfies the
criteria established under 8 U.S.C. §1641(b).

(24) "SSI" means Supplemental Security Income.

(25) "Statefiscal year" means the 12-month period begin-
ning September 1 of each calendar year and ending August 31 of the
following calendar year.

(26) "TDHS" means the Texas Department of Human Ser-
vices.
(27) "TexCare" means the name designated to publicly

identify the operational entity that provides administrative services for
the CHIP program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402749

Steve Aragon

General Counsel

Texas Health and Human Services Commission
Effective date: August 24, 2004

Proposal publication date: February 20, 2004

For further information, please call: (512) 424-6576

¢ ¢ ¢
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SUBCHAPTER B. APPLICATION
SCREENING, REFERRAL AND PROCESSING
DIVISION 4. ELIGIBILITY CRITERIA

1 TAC 8370.44

The amendments are adopted under authority granted to HHSC
by Government Code, 8531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties; and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

§370.44. Income and Assets.
(@ Genera principles.
(1) Incomeis either countable income or exempt income.

(2) TexCare must consider the income of al persons in-
cluded in the budget group.

(b) Earnedincomeiscountableincome received by the budget
group and includes:

(1) Military pay and alowances for housing, food, base
pay, and flight pay;

(2) Sef-employment income (minus business expenses).
A person is self-employed if he is engaged in an enterprise for gain,
either as an independent contractor, franchise holder, or owner-opera-
tor. If someone other than the earner withholds either income taxes or
FICA from the earner’s earnings, the earner is an employee and is not
self-employed;

(3) Wages, sdaries, and commissions; and

(4) On-the-Job Training payments funded under the Work-

force Investment Act of 1998, 29 U.S.C. §§2801 - 2872, if received by
an adult member of the budget group.

() Unearned incomeis countableincomereceived by the bud-
get group and includes:

(1) Cash contributions received on a regular and pre-
dictable basis;

(2) Child support payments;
(3) Disability insurance benefits;

(4) Government-sponsored program payments, (except for
Supplemental Security Income payments); however, payments from
crisis intervention programs are exempt;

(5) Pensions,

(6) Retirement, survivors, and disability insurance (RSDI)
benefitsand other retirement benefits (minusthe amount deducted from
the RSDI check for the Medi care premium and any amount that isbeing
recouped for a prior overpayment);

(7)  Incomefrom property, whether from rent, lease, or sale
on an installment plan;

(8) Unemployment compensation;

(9) Veterans Administration (VA) benefits other than ben-
efits that meet a specia need;

(10) Worker’s compensation benefits; and
(11) Alimony.

(d) Allincomethat isnot included as countabl e earned income
or countable unearned income is exempt income.

(e) Gross Income Test.
(1) Grossincomeis used to determine eligibility.

(2) Gross monthly income is monthly income before any
payroll deduction.

(3) A childisdligibleif the budget group’s gross monthly
income, after rounding down cents, is equal to or less than the 200% of
FPL for the budget group’ ssize. All budget groups must pass the gross
income test.

(4) Budget groups with a gross monthly income greater
than 150% of FPL will be subject to an assets test conducted in ac-
cordance with subsection (i) of this section.

(f) Computing countable income. TexCare converts income
received non-monthly to monthly amounts by:

(1) dividing yearly income by 12;
(2) multiplying weekly income by 4.33;
(3) adding amounts received twice a month; or

(4) multiplying amounts received every other week by
2.17.

(g9) Verification of current countable income.

(1) Countable income must be verified unless the amount
of income reported by the applicant makes the child ineligible.

(2) TexCareverifiesall countableincomeat initial applica-
tion.

(3) Verification may include, but is not limited to, obtain-
ing:
(A) copiesof oneor more paycheck stubsissued within
the immediately preceding 60-day period;
(B) acopy of the most recent federal incometax return;

(C) acopy of the applicant’s most recent Social Secu-
rity statement;
(D) copies of one or more child support checks; or

(E) written confirmation from an employer of the appli-
cant’s income.

(h) Verification of income deductions. Verification may in-
clude, but is not limited to, obtaining:

(1) a copy of a paycheck stub showing garnishment of
wages for a child support deduction if the paycheck clearly indicates
the deduction is for child support;

(2) acopy of ahand written statement authored and signed
by the custodia parent verifying the child support deduction; or

(3) acopy of adivorce decree specifying child support pay-
ments.

(i) Assetstest.

(1) Inorder to beeligible for CHIP, a budget group with a
gross monthly income greater than 150% FPL must own $5,000.00 or
less in countable liquid assets and excess vehicle value combined.

(2) Determination of countable liquid assets. Budget
groups will provide a single value that represents the total value of
their countable liquid assets.

(3) Determination of excess vehicle value.
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(A) Vehicles whose value must be considered include:
any operable, licensed automobile, truck, motorcycle, SUV, van, motor
home or boat that is owned by amember of the budget group. Vehicles
whose value is not considered in the determination of excess vehicle
value include vehicles that are:

(i) leased;
(i) owned by abusiness; or

(iii) trailers, mobile homes, ATVs and tractors/farm
equipment.

(B) Vehicle values will be taken from the Hearst Cor-
poration National Auto Research Division Black Book. The vehicle
value taken from the Black Book will be the lowest wholesale pricein
the average quality range listed for the make, model and year of vehi-
cle provided by the budget group. If the Black Book has nolisting for a
particular vehicle, the value self-declared by the budget group will be
used.

(C) Excess vaue is determined only for vehicles that
are not fully exempt.

(4) Fully exempt vehicles.

(A) A vehicleisfully exempt from the determination of
excess vehicle value if:

(i) thevehicleis used more than 50% of the time to
produce income for the budget group. Examples of income producing
vehicles are taxis, delivery vans, glazier’s trucks, etc. A vehicle used
simply to travel back and forth to a place of work is not exempt;

(if) the vehicle is used by a self-employed person
more than 50% of the time to carry equipment or employees to work-
sites;

(iii) thevehicleisthe family’s only home;

(iv) thevehicleisnecessary to carry fuel or water; or

(v) the vehicle has been modified to provide trans-
portation for ahousehold member with adisability. Such modifications
may include lifts, ramps, hand controls, etc.

(B) A budget group may claim an exemption under sub-
paragraph (A)(i) - (iv) of this paragraph for only one vehicle worth
$15,000.00 or more.

(C) A budget group may claim an exemption under
subparagraph (A) of this paragraph for all vehicles worth less than
$15,000.00.

(D) A budget group may claim an exemption for all ve-
hicles described in subparagraph (A)(v) of this paragraph, regardliess
of their value.

(5) Other exemptions for vehicles. If abudget group has
no fully exempt vehicle:

(A) the first $15,000.00 of the value of the budget
group’s highest valued countable vehicle is exempt. Any value over
$15,000.00 is considered excess vehicle value and is counted towards
the budget group’s $5,000.00 assets limit; and

(B) the first $4,650.00 of the value of each additional
vehicle owned by the budget group is exempt. The value in excess of
$4,650.00 is considered excess vehicle value and is counted towards
the budget group’s $5,000.00 assets limit.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402750

Steve Aragén

General Counsel

Texas Health and Human Services Commission
Effective date: August 24, 2004

Proposal publication date: February 20, 2004

For further information, please call: (512) 424-6576

¢ ¢ ¢

CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER C. UTILIZATION REVIEW
1 TAC 88371.212 - 371.214

The Health and Human Services Commission (HHSC or Com-
mission) adopts amendments to Chapter 371, Medicaid Fraud
and Abuse Program Integrity, Subchapter C, Utilization Review,
§371.212, Case Mix Classification System, §371.213, Utiliza-
tion Review and Control Activities Performed by Health and Hu-
man Services Commission (HHSC), concerning the authority for
on-site utilization review activities, and §371.214, Texas Index for
Level of Effort (TILE) Assessments. Section 371.212 is adopted
with changes to the proposed text as published in the January
30, 2004, issue of the Texas Register (29 TexReg 743). Those
changes are in response to public comments. Section 371.213 is
adopted without changes to the proposed text as published in the
January 30, 2004, issue of the Texas Register (29 TexReg 743)
and will not be republished. Section 371.214 is adopted without
substantive changes to the proposed text published in the Jan-
uary 30, 2004, issue of the Texas Register (29 TexReg 743). A
grammatical error has been corrected in §371.214(c)(3)(C). The
text will be republished.

Section 371.212 generally describes the case mix classification
system and facility documentation requirements, gives direction
on completing the Client Assessment Review and Evaluation
(CARE) form, and defines the various clinical categories nec-
essary to establish a Texas Index for Level of Effort (TILE) as-
sessment.

Section 371.213 provides the authority for the HHSC staff to con-
duct on-site activities related to utilization review and instructions
for the facility staff to cooperate with and fully support the Com-
mission staff during on-site reviews.

Section 371.214 generally describes and provides direction for
the completion of the TILE assessment, process for conducting
routine TILE reviews, process for reconsiderations, TILE training
requirements for providers, and the process for corrective action.

HHSC received written comments from the Texas Health Care
Association (THCA), concerning 8371.212 (7)(B) & (C), and
371.214 (c)(1) & (d)(2), during the 30-day comment period from
January 30, 2004, to February 29, 2004. A summary of each
written comment and the Commission’s response follow.

Comment: One comment concerned §371.212 (7) (B), request-
ing that the following sentence be added before the last sentence
in this section: "Once the facility is in compliance with the re-
quired signatures, the compliance cycle is reestablished.”

Response: The Commission disagrees with adding the sug-
gested language. The addition is not necessary, because once
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a TILE review shows that a facility is in compliance with the
required signatures, the compliance cycle is reestablished.

Comment: One comment requested that the Commission add
the phrase "and formal appeal" after the word "reconsideration”
in §371.212(7)(B) and (C).

Response: The Commission disagrees with this request. There
are two types of appeals in regard to the Case-Mix process:
(1) A reconsideration is an informal appeal. This appeal allows
nursing facility (NF) staff to submit a request for reconsideration
when they disagree with the Commission nurse reviewer’s deci-
sion concerning TILE classification. (2) A formal appeal can be
requested when the nursing facility (NF) staff disagrees with the
reconsideration determination, as stated in 8371.214 (4). The
addition of the words "and formal appeal" following the word "re-
consideration" is, therefore, not appropriate. However, in order
to further clarify the reconsideration process, the Commission
has modified the language in §371.212 (7) (B) and (C) to refer to
a "reconsideration request".

Comment: One comment concerning 8371.214 (c) (1) sug-
gested that the Commission not change the announced on-site
review process, but continue the current process of unan-
nounced visits when fraud is suspected.

Response: The Commission disagrees. Unannounced visits
have proven to be more effective than announced visits in deter-
mining the accuracy of the documented condition (level of care)
of a NF recipient during the assessment period.

Comment: One comment concerning 8371.214(d)(2) requested
that a procedure be established so providers understand what
happens after the vendor hold is released by HHSC and when
to expect payment to be resumed. THCA would like to work with
the Commission on developing these procedures.

Response: The Commission disagrees. NF staff is provided with
very detailed instructions in the Vendor Hold guidelines submit-
ted to them when placed on Vendor Hold. Language in the guide-
lines has been clarified to explain what happens after Vendor
Hold is released and when the provider can expect payment to
resume.

The amendments are adopted under authority granted to HHSC
by 8533.033, Texas Government Code, which authorizes the
Commissioner of HHSC to adopt rules necessary to implement
HHSC's duties, and under 8531.021(a), Texas Government
Code, which authorizes HHSC to administer the federal medical
assistance (Medicaid) program in Texas.

§371.212. Case Mix Classification System.

The case mix classification system isdefined interms of the recipient’s
condition, functiona performance in activities of daily living (ADL),
and level of staff intervention. The classification system is divided into
four clinical categories, which are further subdivided based on ADL
scores that measure functional performance for eating, transferring,
and toileting. The combination of clinical categories and ADL mea-
surementsyields an array of 11 Texas Index for Level of Effort (TILE)
case-mix classifications.

(1) Assessment period. The information on the Client As-
sessment Review and Evaluation (CARE) form for assignment of a
clinical category or ADL score must be based on the recipient’s status
in the facility during the four weeksimmediately preceding the assess-
ment date. The following instances are exceptions to the four week
assessment period:

(A) If the recipient has experienced what appearsto be
asignificant changein clinical or functional statuswithin the past four
weeks, the nursing facility or the hospice provider can choose to com-
plete a new assessment. "Significant change" as used here means a
major decline or improvement in the resident’ s status that will not nor-
mally resolve itself without further intervention by staff or by imple-
menting standard diseaserelated clinical interventions, and requiresre-
view of the plan of care. Information in the new assessment shall be
based on the recipient’s current status.

(B) If therecipient has been admitted or readmitted to a
facility during the past four weeks, the assessment is based on the status
since the date of admission or readmission to the nursing facility, until
the date the assessment is completed.

(C) Thecondition or event that precipitates the need for
rehabilitative therapy/restorative nursing may have occurred no more
than six months prior to the assessment period.

(2) Documentation. The documentation in the clinical
record must be descriptive and quantitative to allow the accurate com-
pletion of the CARE form itemsrelating to the recipient’ s condition(s),
treatment(s), and the ADLSs of eating, transferring, and toileting.

(A) Inthe absence of required facility documentation,
the Texas Headlth and Human Services Commission (Commission or
HHSC) nurse reviewers may use available data, staff interviews, and
nursing observation to assign ADL scores.

(B) The required documentation must appear in the
clinical record during the assessment period to qualify for a clinical
category. Lack of documentation will result in a change to an
assessment item for a clinical category.

(C) Lack of, conflicting, or altered documentation may
be the basisfor an adjustment in TILE. The adjustment would be made
based on areview of the available clinical record documentation, and,
if necessary, staff interviews and observation of the recipient.

(D) Suspected fraudulent documentation, such asmedi-
cal recordsthat appear to have been altered, fasified, or fabricated, will
result in areferral for investigation to the Office of Inspector General’s
(OIG) Medicaid Program Integrity (MPI) Division, Health and Human
Services Commission. Thisreferral will be made as part of the state's
methodsfor identification, investigation and referral for fraud under the
Texas Administrative Code, Title 40, Part 1, Chapter 79, Subchapter V
(relating to Fraud or Abuse Involving Medica Providers) and Code of
Federal Regulations, Title 42, Chapter 1V, Part 455 (concerning Pro-
gram Integrity: Medicaid).

(3) Clinical categories. Each recipient is assigned to one of
thefollowing four clinical categories based on qualifying conditions or
treatments.

(A) The heavy-care group. To qualify for the heavy-
care clinical group, arecipient must have at least one of the following
conditions or bereceiving at | east one of the following treatments, with
supporting documentation in the clinical record, and the reci pient must
have atotal ADL score of at least six out of a possible nine.

(i) Coma Persistent unconsciousness and unre-
sponsiveness from which a recipient cannot be aroused; must be
documented in the assessment period.

(i) Quadriplegia.  Neurologic disorder causing
paralysis of the four extremities, excluding loss of movement caused
solely by contractures. Paralysis is defined as loss of power of
voluntary movement in a muscle through injury or disease of its
nerve supply. A description of the recipient’s functiona abilities and
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limitations must be documented in the clinical record in the assessment
period.

(iii) Stage Il or IV decubitus with physician-or-
dered decubitus care and/or wound dressings twice a day. Decubitus
covered by eschar is considered Stage |V. Decubitus must be described
and care/dressings must be documented in the assessment period.

(iv) Non-oral administration of 60% or more of the
recipient’s nourishment. Times, amount, and types of feeding must be
documented in the assessment period.

(v) Daily ora or nasa suctioning, which must be
documented daily in the assessment period.

(vi) Daily tracheotomy careor suctioning, excluding
self-care, which must be documented daily in the assessment period.

(B) The rehabilitation/restorative group. To qualify for
the rehabilitation/restorative clinical group, a recipient must receive
TILE 202 restorative nursing care as follow-up to rehabilitation ther-
apy. The TILE 202 restorative nursing and rehabilitation therapy must
meet the following criteria with supporting documentation in the clin-
ical record. For hospice recipients residing in nursing facilities, reha-
bilitation or restorative nursing care is only applicable for conditions
unrelated to the terminal illness. A recipient who receives rehabilita-
tion and restorative care must be able to participate and/or follow in-
structions from the therapist and/or nursing staff, in order to maintain
or improve on goals achieved during PT or OT.

(i) Therehabilitation therapy must be:

(I) physical or occupationa therapy, ordered by
aphysician, and provided by a licensed therapist or by certified or li-
censed occupational or physical therapy assistants (COTA/LPTA) un-
der the supervision of alicensed therapist. Positioning, splinting, de-
cubitus ulcer care, and training nursing staff (asin afunctional mainte-
nance program) are excluded from the TILE 202, even if provided by
an occupational therapist or physical therapist;

(I1) initiated due to a documented event, i.e., an
illness, traumatic injury or an exacerbation/significant improvement of
achronic medical condition in the past six months, which resulted in a
visible change in the individual’ s ability to physically perform ADLSs.
The event and change in ADL functioning must be documented in the
clinical record by nursing staff, and/or other healthcare professionals
in addition to the therapist, before the rehab services are initiated;

(1) expected to result in the recipient’s making
significant, measurable, functional progress, and this must be docu-
mented in the therapy godls;

(V) provided on a one-to-one basis three times
per week for at least two therapy weeks (therapy week: a seven-day
period beginning the day of the first therapy treatment); and

(V) reimbursable by Medicare, Medicaid reha-
bilitative services, or another third party payer.

(ii) The TILE 202 restorative nursing must:

(1) beprovided as part of arestorative care plan,
based upon the therapist’ swritten plan of care at discharge from skilled
therapy, must be developed by the restorative team, and signed by the
therapist and a registered nurse;

(I1) begin during the assessment period; the
restorative care sessions provided under Medicare will not count
towards the required restorative care sessions for Medicaid;

(1) beginwithin 14 days of the therapist’ swrit-
ten restorative plan of care, which must be provided to the commission
nurse reviewer(s) upon request;

(IV) be provided for a minimum of 24 sessions
within eight therapy weeks, which can be provided no more than two
sessions per day, no less than four weeks, and must continue aslong as
clinically indicated; and

(V) be supported by a Restorative Nursing Care

Program form, or similar form containing the same elements, which
must document each restorative session and the recipient’ s response to
the restorative plan through:

(-a) aweekly note by the nursing or therapy
staff (as appropriate); and

(-b-) awritten monthly review by thelicensed
nursing staff or, if services are supervised or delivered by a licensed
therapist, by the licensed therapist.

(iii) A recipient will be considered to be properly
classified in this clinical group if al criteriain clauses (i) and (ii) of
this subparagraph are met except clause (ii)(1V) and (V) of this sub-
paragraph, which must be met within three months of the date of as-
sessment;

(C) The clinically unstable group. To qualify for the
clinically unstable group, a recipient must have at least one of the fol-
lowing conditions or receive one of the following treatments during the
assessment period.

(i) Amputation of arm(s), leg(s), or parts thereof in
the six months preceding the assessment date. Date and site of ampu-
tation must be documented in the clinical record.

(ii) Seizures, which occurred in the facility, during
the assessment period. A description of the seizure(s) and nursing in-
terventions must be documented in the clinical record.

(iii) Dehydration with documented intake/output
monitoring (including frequency and amounts of output) on at least
two shifts per day. Dehydration that was diagnosed, treated, and
resolved outside the facility and is no longer symptomatic is excluded.
The signs, symptoms and interventions must be documented in the
assessment period.

(iv) Acute, symptomatic urinary tract infection
(UTI) with a documented intake and output (including frequency and
amounts of output) on three shifts a day. UTIs that were diagnosed
and treated outside the facility and are no longer symptomatic or UTIs
identified by routine urinalysis or urinalysis for culture and sensitivity
alone are excluded. The signs, symptoms and interventions must be
documented in the assessment period.

(v) Incontinence or aFoley catheter, withanindivid-
ualized bowel or bladder rehabilitation program requiring staff inter-
vention at least three times per day. The program must state the cause
of the incontinence and the rehabilitative potential, and document the
interventions and outcomes. The care plan must includetheindividual-
ized goals and approaches that reflect both the recipient’s and nursing
participation in the process. Frequency of staff intervention must be
documented.

(vi) Oxygen administration, must be documented
every day for a minimum of two weeks, including the method of
administration, during the assessment period.

(vii) Respiratory therapy, ordered by a physician,
performed by licensed nursing staff or a respiratory therapist, received
a least three times per day for a minimum of two weeks, and
documented in the assessment period. Respiratory therapy includes
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nebulizers, percussion, cupping, postural drainage, updrafts, and in-
termittent positive pressure breathing (IPPB) treatments, but excludes
inhalers.

(viii) Wound dressing applied by nursing to an open
wound at least two times per day for aminimum of two weeks, exclud-
ing simple skin tears and closed abrasions. A description of the wound
and the treatment, including frequency, must be documented in the as-
sessment period.

(D) Theclinicaly stable group. Thisclinical group in-
cludes all recipients who do not quaify clinically for the heavy-care,
rehabilitation/restorative, or clinicaly unstable group, and who have
an ADL score between 3 and 9. The clinically stable group includes a
mental/behavioral condition subgroup. Recipients quaify for this sub-
group if:

(i) they have an ADL score of three; and

(if) they have at least one of the following cognitive
or behavioral characteristics:

(I) incoherent/frequent disorientation requiring
daily staff intervention. Orientation problems must be described
in the clinical record in the assessment period, including the staff
intervention required and its frequency; or

(1) disruptive or aggressive behavior, reguiring
immediate staff intervention on a daily basis. The behaviors must be
described in the clinical record, in the assessment period, including the
frequency and the required staff intervention.

(4) Computation of the ADL scale. The ADL scaleis used
to assessrecipients’ daily functional abilitiesin eating, transferring and
toileting. The facility nurse assessors rate these activities with avalue
of oneto five on the CARE form. The CARE form values are recoded
by DHS into a three-point system. The recoding results in points that
range from one to three for each item and totals from three to nine for
al threeitems. A recipient’stota pointsfor al three ADLs are used to
determine case-mix classifications within the clinical categories. The
ADLsand their corresponding points on the TILE nine-point scale are:

(A) Transferring, or the process of moving between po-
sitions, such as to or from a bed, a chair, or a standing position, but
excluding to and from the toilet.

(i) OneTILE point is given for recipients rated as:

(1)  Independent; no staff assistance required, but
recipient may use equipment such as railings, trapeze, etc.

(I1)  Pro re nata (PRN); recipient requires PRN
assistance for transfers.

(i) Two TILE points are given for recipients rated
as "one to transfer"; requires one person continuously for physical or
verbal assistance on 60% or more of the transfers. When assistance is
required and for what reason must be documented in the assessment
period.

(iii) Three TILE pointsare given for recipientsrated
as:

(1) Two to transfer; reguires assistance of two or
more staff during the entire activity on 60% or more of the transfers.
When assistance is required and for what reason must be documented
in the assessment period.

(I1) Not Transferred; may be transferred to a
stretcher or chair once a week or less, excluding transfers to bath or
toilet.

(B) Eating, including the use of an enteral or parenteral
tube, but excluding tray set up and food preparation.

(i) OneTILE paint is given for recipients rated as:

(1)  Independent or recipient has chosen not to re-
ceive nutrition.

(1) Intermittent assistance; requires verba or
physical assistance less than 60% of the time.

(i) Two TILE points are given for recipients rated
as:

(1) Being trained to feed themselves. An assess-
ment of the retraining potential and a description of the training pro-
gram must be documented in the clinica record in the assessment pe-
riod. Documentation must support that facility staff provided retrain-
ing 60% or more of the time to facilitate the recipients’ involvement
in self-performance of eating. The retraining program must include a
minimum of training at two meals per day.

(1) Requiring assistance to syringe or
spoon-feed for 60% or more of the time. The type of assis
tance, when the assistance is required, and for what reason must be
documented in the clinical record.

(iii) Three TILE pointsare given for recipients rated
as receiving non-oral feedings for 60% or more of the recipient’s nu-
trition using a tube such as a naso-gastric tube, gastrostomy tube, per-
cutaneous endoscopic gastrostomy tube, or administration of total par-
enteral nutrition viaacentral line. Thefrequency, amounts, routes, and
times the non-ora feedings were administered must be documented in
the clinical record.

(C) Toileting, or the process of elimination including
the use of a bedpan, urinal, bedside commode, or toilet, or ostomy or
incontinent care.

(i) OneTILE point isgiven for recipients rated as:

(1) Independent, including the use of special
equipment or performing of own incontinent care, self-catheterization,
ostomy care.

(1)  Requires assistance but can be |eft aone for
privacy. Assistance may include transferring on and off the commode,
cleansing after elimination, adjusting clothing, or washing hands.

(i) TwoTILE pointsaregiven for recipientsrated as
incontinent or having an indwelling catheter, including staff-adminis-
tered ostomy care, incontinence care using protective padding, incon-
tinence briefs, changing clothes, or a propped urinal. A description of
what staff is required to do 60% or more of the time must be docu-
mented in the clinical record.

(ili) Three TILE points will be given for recipients
rated as:

() Requiring physical or verbal assist or super-
vision during entire toileting process, excluding incontinent care, and
cannot be | eft alone. The functional, medical, or behavioral reason the
reci pient cannot be | eft alone must be documented in the clinical record
in the assessment period.

(1Y Receiving scheduled toileting by the staff ev-
ery two hours during waking hours, or more often if needed by the
recipient, as incontinence management. Recipient does not initiate
process and stays dry 60% or more of the time as the result of staff-ini-
tiated scheduled toileting. A description of staff actions and whether
the recipient was wet or dry each time he/she was taken to the toilet
must be documented in the clinical record in the assessment period.
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Recipients who receive in and out catheterization by the staff two or
more times each day are included in this category.

(5) Special cases. A recipient who qualifies for more than
one of the 11 TILE case-mix groups is classified in the group with
the highest case-mix index and associated per diem rate. If a provider
incorrectly or incompletely reports data necessary for TILE determi-
nation, the recipient is temporarily classified in the Default TILE 212
group until the data are corrected as provided by §371.214 of thistitle.

(6) Case-mix classifications. Case-mix classifications are
determined by the clinical group in combination with the ADL score
as follows:

(A) TILE 201; heavy care and an ADL score of 8-9;
(B) TILE 203; heavy care and an ADL score of 6-7;
(C) TILE 202; rehabilitation and an ADL score of at

least 3;

(D) TILE 204; clinically unstable and an ADL score of
7-9;

(E) TILE 205; clinicaly stable and an ADL score of
7-9;

(F) TILE 206; clinically unstable and an ADL score of
4-6;

(G) TILE 207; clinicaly stable and an ADL score of
5-6;

(H) TILE 208; clinically unstable and an ADL score of
3;

() TILE 209; clinically stable and an ADL score of 4;

(J TILE 210; clinically stable, an ADL score of 3, and
includes a mental/behavioral subcategory;

(K) TILE 211; clinicaly stable and an ADL score of 3;

(L) Default TILE 212 ; provider incorrectly or incom-
pletely reports data necessary for TILE determination or if the facility
fails to cooperate fully with nurse reviewers as provided by 8371.214
of thistitle.

(7) Required signatures. The CARE form must be signed
by the director of nurses or the acting director of nurses and the facility
nurse assessor, one of whom must be certified as having received, and
passed, Commission-approved TILE training, as required by §371.214
of thistitle (relating to Texas Index for Level of Effort (TILE) Assess-
ments). These signatures certify the information claimed is accurate
and complete and subject to penalties for falsification, as provided in
42 Code of Federa Regulations, Part 1003. A copy of the electroni-
cally transmitted form with the required signatures must be maintained
by the nursing facility. Physicians signatures must be present on al
required Purpose Codes. A physician may del egate task(s) to a physi-
cian assistant, nurse practitioner, or clinical nurse specialist who is not
an employee of the facility but who is working in collaboration with a
physician. Services must be provided in the context of applicable state
laws, rules, and regulations governing the practice of physician assis-
tants, nurse practitioners, and clinical nurse specialists.

(A) If theformis completed for a hospice recipient re-
siding in the nursing facility, the form must also be signed by ahospice
nurse assessor.

(B) CARE forms that do not have the required signa-
tures on the copies maintained in the facility or that cannot be located
will be considered to be invalid assessments. The first time a facility

isfound to be out of compliance with this requirement, the recipient’s
TILE for the assessment period covered at the time of the review will
count towards the overall error rate for the onsite review. Subsequent
findings of non-compliance with these requirements during the next re-
view may result in adefault 212 for the effective period of the invalid
assessment. If the default 212 isimplemented, the facility will be able
to submit a reconsideration request for the default 212.

(C) CARE forms submitted with the license number of
aformer employee or an expired nursing license number may result in
the implementation of a default 212 f