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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Request for Opinion

RQ-0211-GA

Requestor:

The Honorable Charles A. Rosenthal, Jr.

Harris County District Attorney

1201 Franklin Street, Suite 600

Houston, Texas 77002

Re: Authority of a district attorney to accept forfeited property under
the provisions of chapter 59 of the Code of Criminal Procedure (Re-
quest No. 0211-GA)

Briefs requested by June 3, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200403022
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: May 4, 2004

♦ ♦ ♦
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TITLE 19. EDUCATION

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 230. PROFESSIONAL EDUCATOR
PREPARATION AND CERTIFICATION
SUBCHAPTER N. CERTIFICATE ISSUANCE
PROCEDURES
19 TAC §230.438

The State Board for Educator Certification (Board or SBEC)
adopts on an emergency basis a new rule §230.438, relating
to an E-Pay Supplemental Fee. The new rule creates a $2
supplemental fee in addition to those outlined in §230.436, with
certain exceptions. The new rule is also being simultaneously
proposed for permanent adoption in this issue of the Texas
Register.

An emergency rule is necessary because of the passage of Sen-
ate Bill 1152, 78th Regular Session, signed into law and effec-
tive June 20, 2003. This law amends "TexasOnline Initiative,"
§2054.1115 of the Texas Government Code. The $2 is a cost re-
covery fee only, consistent with the statute, and the Board’s rule
that requires that fees be based on the costs to provide those
services.

Additionally, an emergency rule is necessary is because the
work to implement "E-Pay" is scheduled before a permanent
rule is adopted, and Department of Information Resources will
not proceed with the engagement until financing is in place.
A permanent rule has been proposed concurrently with the
adoption of this emergency rule. The supplemental fee will not
be required to be added when submitting any of the six fees
identified below because those fees had the $2 supplemental
fee built in when they were first adopted into §230.436.

The rule is adopted under the statutory authority of the follow-
ing sections of the Education Code: §21.031(a), which vests
SBEC with the authority to regulate and oversee all aspects of
the certification, continuing education, and standards of con-
duct of public school educators; §21.041(b)(1), Education Code,
which requires SBEC to propose rules that provide for the reg-
ulation of educators and the general administration of Chapter
21, Subchapter B, in a manner consistent with that subchap-
ter; §21.041(b)(4), which requires SBEC to specify the require-
ments for the issuance and renewal of an educator certificate;

and §21.041(c), which authorizes SBEC to adopt fees for the
issuance and maintenance of educator certificates. Additional
authority is granted by House Bill 1, 78th Regular Session (Gen-
eral Appropriations Act), Article IX, §11.20.

There are no other codes or rules affected.

§230.438. E-Pay Supplemental Fee.

An applicant for a certificate or a school district requesting a permit
shall pay a supplemental fee of $2 in addition to the fees outlined in
§230.436 of this title, for the purpose of recovering the costs of the
TexasOnline Inititative, with the exception of the following fees set
forth in §230.436 of this title:

(1) On-time renewal of Standard Educational Aide certifi-
cate - $10

(2) Additional fee for late renewal of Standard Educational
Aide certificate - $5

(3) Reactivation of an inactive Standard Educational Aide
certificate - $15

(4) On-time renewal of Standard certificate (to include any
paraprofessional certificates if held) - $20

(5) Additional fee for late renewal of Standard certificate
-$10

(6) Reinstatement following restitution of child support or
student loan repayment- $50

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402864
Ron Kettler, Ph.D.
Interim Executive Director
State Board for Educator Certification
Effective Date: May 1, 2004
Expiration Date: August 28, 2004
For further information, please call: (512) 936-8239

♦ ♦ ♦
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 17. MARKETING AND
PROMOTION
SUBCHAPTER C. TAP, TASTE OF TEXAS,
VINTAGE TEXAS, TEXAS GROWN,
NATURALLY TEXAS AND GO TEXAN AND
DESIGN MARKS
4 TAC §17.52, §17.55

The Texas Department of Agriculture (the department) proposes
amendments to §17.52 and §17.55, concerning the depart-
ment’s GO TEXAN membership program rules. The proposed
amendments to §17.52 and §17.55 are made to make the
sections consistent with the current practices established as a
result of the department’s updating of its registration processing
systems. The amendments to §17.52 change the date when a
statement setting forth fees will be mailed by the department to
existing program members, change the due date for registration
fees, and change the department’s policy for late payment of
fees. The amendment to §17.55 provides that an applicant must
remit the required registration fee with the application, rather
than 30 days after notification of approval.

Delane Caesar, assistant commissioner for marketing and pro-
motion, has determined that for the first five-year period the pro-
posed amendment and new section are in effect there will not
be fiscal implications for state or local government as a result of
enforcing or administering the sections, as amended.

Ms. Caesar has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of administering and enforcing the
amended sections will be that the changes will make the program
application process more efficient. There is no cost anticipated
to micro-businesses, small businesses or individuals required to
comply with the amendments.

Comments may be submitted to Delane Caesar, Assistant Com-
missioner for Marketing and Promotion, P.O. Box 12847, Austin,
Texas 78711. Comments must be received no later than 30 days
from the date of publication of the proposal in the Texas Register.

The amendments to §17.52 and §17.55 are proposed under the
Texas Agriculture Code, §12.0175, which authorizes the depart-
ment to establish by rule programs to promote and market agri-
cultural products and other products, grown, processed or pro-
duced in the state and to charge a membership fee for participa-
tion in such programs.

The code that will be affected by this proposal is the Texas Agri-
culture Code, Chapter 12.

§17.52. Application for Registration to Use the TAP, Taste of Texas,
Vintage Texas, Texas Grown, Naturally Texas, or GO TEXAN and De-
sign Mark.

(a) - (e) (No change.)

(f) If approved, applicants shall remit the required registration
fee with the application [within 30 days of notification of approval].

(g) - (q) (No change.)

§17.55. Registration of Those Entitled to Use the TAP, Taste of Texas,
Vintage Texas, Texas Grown, Naturally Texas, or GO TEXAN and De-
sign Mark.

(a) (No change.)

(b) Procedure for annual renewal of registration of persons au-
thorized to use the TAP, Taste of Texas, Vintage Texas, Texas Grown,
Naturally Texas, or GO TEXAN and Design mark.

(1) Forty-five days before the expiration date of August 31,
[Between August 1 and August 31, annually,] the department shall mail
to each person previously registered or licensed to use the GO TEXAN
and Design mark a statement setting forth the amount due as an annual
registration fee.

(2) All payments are due by the expiration date of August
31 [within 30 days of the receipt of the billing statement].

(3) (No change.)

(4) Failure to remit the annual registration fee within 60
days of the due date shall result in the registrant being designated as
late [automatic termination of registration]. Failure to remit the annual
registration fee within 366 days of the due date shall result in the
expiration of the registration and a new application for membership
will be required for re-instatement to the program.

(c) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402919
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Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER L. NUCLEAR DECOMMIS-
SIONING
16 TAC §25.303

The Public Utility Commission of Texas (commission) proposes
new §25.303, relating to Nuclear Decommissioning following the
Transfer of Nuclear Generating Plant Assets. The proposed new
rule will prescribe rules for the administration of a nuclear de-
commissioning trust fund and the continued collection of funds
for such a trust, in the event of a transfer of the nuclear decom-
missioning trust fund in connection with the sale of a nuclear
generating plant assets. Project Number 29169 is assigned to
this proceeding.

When commenting on specific subsections of the proposed rule,
parties are encouraged to describe "best practice" examples of
regulatory policies, and their rationale, that have been proposed
or implemented successfully in other states already undergoing
electric industry restructuring, if the parties believe that Texas
would benefit from application of the same policies. The com-
mission is interested in receiving only "leading edge" examples
which are specifically related and directly applicable to the Texas
statute, rather than broad citations to other state restructuring ef-
forts.

Martha Elvey, Financial Review Division, has determined that
for each year of the first five-year period the proposed section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Ms. Elvey has determined that for each year of the first five years
the proposed section is in effect the public benefit anticipated as
a result of enforcing the section will be assuring that funds for the
safe decommissioning of nuclear power plants when they reach
the end of their useful lives continue to be collected and invested
in a manner that minimizes the impact of the decommissioning
costs on consumers of electricity. There will be no adverse eco-
nomic effect on small businesses or micro-businesses as a result
of enforcing this section. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed. Costs for the collection, administration, and investment of
decommissioning funds have been incurred by regulated electric
utilities, and the impact of the rule is to prescribe responsibilities
for companies to whom an interest in a nuclear generating plant
is transferred. These are essentially the same economic costs
that have been incurred by regulated utilities.

Ms. Elvey has also determined that for each year of the first five
years the proposed section is in effect there should be no effect
on a local economy, and therefore no local employment impact
statement is required under Administrative Procedure Act (APA),
Texas Government Code 2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Friday, June 11, 2004.
The request for a public hearing must be received within 21 days
after publication.

Comments on the proposed new section (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 21 days after publication. Reply comments
may be submitted within 31 days after publication. Comments
should be organized in a manner consistent with the organiza-
tion of the proposed rule. The commission invites specific com-
ments regarding the costs associated with, and benefits that will
be gained by, implementation of the proposed section. The com-
mission will consider the costs and benefits in deciding whether
to adopt the section. All comments should refer to Project Num-
ber 29169.

This new section is proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 1998
and Supplement 2004) (PURA), which provides the Public Utility
Commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction
and specifically, PURA §39.205 which provides that decommis-
sioning costs remain subject to cost-of-service regulation.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.051, 39.201, and 39.205.

§25.303. Nuclear Decommissioning Following the Transfer of Nu-
clear Generating Plant Assets.

(a) Purpose. The purpose of this rule is to:

(1) delineate the rights and obligations of the transferor and
the transferee companies involved in a transfer of Texas jurisdictional
nuclear generating plant assets for which decommissioning funds will
continue to be collected from retail customers pursuant to Public Util-
ity Regulatory Act (PURA) §39.205, as well as the obligations of the
utility responsible for collecting the decommissioning funds;

(2) prescribe a utility’s continuing responsibility for col-
lecting funds through its rates for nuclear decommissioning trust funds
for the benefit of the transferee company;

(3) protect the nuclear decommissioning trust funds so that
the funds collected from customers through the utility’s rates, plus the
amounts earned from investment of the funds, will be available for
decommissioning, in the event of a transfer of the nuclear decommis-
sioning trust funds;

(4) minimize the amounts collected from customers for nu-
clear decommissioning by maximizing net earnings on the nuclear de-
commissioning trust funds through prudent investment of such funds,
in accordance with the guidelines set out in subsection (e) of this sec-
tion, including achieving optimum tax efficiency.

(b) Application. This rule supercedes §25.231(b)(1)(F) of this
title (relating to Allowable Expenses) and §25.301 of this title (relat-
ing to Nuclear Decommissioning Trusts) for electric utilities that have
completed their business separation pursuant to PURA §39.051 or that
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transfer Texas jurisdictional nuclear generating plant assets, including
the associated nuclear decommissioning trust funds, to another entity
prior to, or as part of, a business separation. This rule applies to:

(1) an electric utility or a power generation company that
transfers its Texas jurisdictional nuclear generating plant assets, in-
cluding any associated nuclear decommissioning trust funds, to an-
other entity;

(2) a utility that is responsible for collecting revenue for
the decommissioning of a Texas jurisdictional nuclear generating plant
assets that has been transferred to another entity; and

(3) a transferee company.

(c) Definitions.

(1) Transferor Company--An electric utility, its successor
in interest, or any power generation company that transfers Texas ju-
risdictional nuclear generating plant assets, including any associated
nuclear decommissioning trust funds collected from customers.

(2) Transferee Company--An entity or its successor in in-
terest to which Texas jurisdictional nuclear decommissioning gener-
ating plant assets, including the associated nuclear decommissioning
trust funds, are transferred from a transferor company.

(3) Collecting Utility--The electric utility or transmission
and distribution utility responsible for collecting the decommissioning
funds from customers and depositing them into the nuclear decom-
missioning trust funds. The collecting utility may or may not be the
transferor company.

(4) Nuclear Decommissioning Trust Funds--Funds that are
contained in one or more external and irrevocable trusts created for the
purpose of protecting and holding revenue collected from customers
to cover the costs of decommissioning a Texas jurisdictional nuclear
generating plant at the end of its useful life.

(5) Decommissioning Funds Collection Agreement--An
agreement between the collecting utility and the transferee company
that governs the transfer of responsibility for administration of the
nuclear decommissioning trust funds, the collection of decommis-
sioning revenues from utility customers, and the remittance of the
funds to the nuclear decommissioning trust.

(d) Transfer of Nuclear Decommissioning Trust Funds.

(1) Prior to the closing of any transaction involving the
transfer of a nuclear decommissioning trust funds:

(A) The collecting utility, the transferor company (if
different than the collecting utility) and the transferee company shall
jointly submit for the commission’s review the proposed decommis-
sioning funds collection agreement and the proposed agreements with
the institutional trustee and investment manager(s) of the decommis-
sioning trust, and copies shall be provided to the commission’s Legal
and Enforcement Division and Financial Review Division.

(B) In connection with the submission required in sub-
paragraph (A) of this paragraph, the transferee company shall submit
an affidavit, signed under oath by an authorized executive of the trans-
feree company, certifying that once the transfer of administration of
the nuclear decommissioning trust funds is ordered by the commis-
sion, the transferred funds and the future contributions to the funds
will be administered in accordance with subsection (e) of this section,
and that the company will not challenge the authority of the commis-
sion to enforce its rules that shall be adopted from time to time with
respect to the collection, investment and use of the funds provided by
customers for nuclear decommissioning.

(2) For transfers of nuclear decommissioning trust funds
that occurred before this rule took effect, the executed decommission-
ing funds collection agreement and agreements with the institutional
trustee and investment manager(s) shall be filed at the commission
within 15 days of the effective date of this rule. If such agreements
must be amended to comply with this section, the amended agreements
must take effect on or before the collecting utility’s next general rate
proceeding or a rate proceeding under subsection (g) of this section,
whichever occurs first.

(3) Prior to executing an amended decommissioning funds
collection agreement or amended agreement with the institutional
trustee or investments managers, the proposed amended agreements
shall be filed at the commission for review along with a redlined
version showing all changes made since the documents were reviewed
by the commission, and copies shall be provided to the commission’s
Legal and Enforcement Division and Financial Review Division.

(4) All final agreements reviewed pursuant to subsection
(d)(1)(A) and (d)(3) of this section shall be filed at the commission
within 15 days of the execution of the documents.

(5) A transferee company shall establish one or more ir-
revocable trusts external to the transferee company for the purpose of
receiving the nuclear decommissioning trust funds collected from cus-
tomers. The transferee company shall be named as beneficiary of each
such trust.

(6) The transferee company shall execute a decommission-
ing funds collection agreement with the collecting utility or, if appro-
priate, the transferor company. The agreement shall provide that the
transferor company’s rights to accumulated and future decommission-
ing funding and the responsibilities for decommissioning of the nu-
clear plant shall be transferred to the transferee company upon closing
of the transaction.

(7) The collecting utility, transferor and transferee compa-
nies shall request one of the following:

(A) a commission review of the agreements filed pur-
suant to subsection (d)(1)(A) or (d)(3) of this section for compliance
with this rule. The commission will provide written comments to the
companies within 60 days of receipt of the request; or

(B) a contested case proceeding to approve or reject the
agreements. The commission will issue an order within 120 days of
the receipt of the joint request for a contested case proceeding. In con-
sidering whether or not to approve the decommissioning funds collec-
tion agreement, the commission may consider the impact on customers
including any impact on federal income taxes related to the nuclear
decommissioning trust funds, the ability of the transferee company
to administer the trust, any investment restrictions on the transferee
company, the ability of the commission to enforce its rules over the
administration of the funds, and any other relevant factors.

(8) Absent a commission order to the contrary, the collect-
ing utility shall be the administrator of the nuclear decommissioning
trust funds established by the transferee company and shall be respon-
sible for administering the funds in accordance with subsection (e) of
this section.

(9) Upon the issuance of an order from the commission re-
leasing the collecting utility from the obligation to administer the nu-
clear decommissioning trust funds, the transferee company that owns
the nuclear decommissioning trust funds shall become the administra-
tor of such funds in accordance with subsection (e) of this section.

(e) Administration of the Nuclear Decommissioning Trust
Funds.
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(1) Duties of fund administrator.

(A) Each fund administrator of a nuclear decommis-
sioning trust shall assure that the nuclear decommissioning trust is
managed so that the funds are secure and earn a reasonable return;
and, that the funds provided from the utility’s cost of service, plus the
amounts earned from investment of the funds, will be available at the
time of decommissioning.

(B) The fund administrator shall appoint an institu-
tional trustee and may appoint an investment manager(s). Unless
otherwise specified in paragraph (2) of this subsection, the Texas
Trust Code controls the administration and management of the nuclear
decommissioning trusts, except that the appointed trustee(s) need
not be qualified to exercise trust powers in Texas. If the collecting
utility is the acting administrator, the selection of such trustee and
investment managers shall be made in consultation with the transferee
company. The agreements with such trustee and investment mangers
shall require that any reports regarding the trust funds given to the
fund administrator shall also be given to the transferee company, if
different from the fund administrator.

(C) The fund administrator shall retain the right to re-
place the trustee with or without cause. In appointing a trustee, the
fund administrator shall have the following duties, which will be of a
continuing nature:

(i) A duty to determine whether the trustee’s fee
schedule for administering the trust is reasonable, when compared to
other institutional trustees rendering similar services, and meets the
requirement of paragraph (3)(B)(i) of this subsection;

(ii) A duty to investigate and determine whether the
past administration of trusts by the trustee has been reasonable;

(iii) A duty to investigate and determine whether the
financial stability and strength of the trustee is adequate;

(iv) A duty to investigate and determine whether the
trustee has complied with the trust agreement and this section as it
relates to trustees; and,

(v) A duty to investigate any other factors which
may bear on whether the trustee is suitable.

(D) The fund administrator shall retain the right to re-
place the investment manager with or without cause. In appointing an
investment manager, the administrator shall have the following duties,
which will be of a continuing nature:

(i) A duty to determine whether the investment man-
ager’s fee schedule for investment management services is reasonable,
when compared to other such managers, and meets the requirement of
paragraph (3)(B)(i) of this subsection;

(ii) A duty to investigate and determine whether the
past performance of the investment manager in managing investments
has been reasonable;

(iii) A duty to investigate and determine whether the
financial stability and strength of the investment manager is adequate
for purposes of liability;

(iv) A duty to investigate and determine whether the
investment manager has complied with the investment management
agreement and this section as it relates to investments; and,

(v) A duty to investigate any other factors which
may bear on whether the investment manager is suitable.

(2) Agreements between the fund administrator and the in-
stitutional trustee or investment manager.

(A) The fund administrator shall execute an agreement
with the institutional trustee. The agreement shall include the restric-
tions in subparagraphs (A)(i)-(v) of this paragraph and may include
additional restrictions on the trustee. A fund administrator shall not
grant the trustee powers that are greater than those provided to trustees
under the Texas Trust Code or that are inconsistent with the limitations
of this section.

(i) The interest earned on the corpus of the trust be-
comes part of the trust corpus. A trustee owes the same duties with
regard to the interest earned on the corpus as are owed with regard to
the corpus of the trust.

(ii) A trustee shall have a continuing duty to review
the trust portfolio for compliance with investment guidelines and gov-
erning regulations.

(iii) A trustee shall not lend funds from the decom-
missioning trust with itself, its officers, or its directors.

(iv) A trustee shall not invest or reinvest decommis-
sioning trust funds in instruments issued by the trustee, except for time
deposits, demand deposits, or money market accounts of the trustee.
However, investments of a decommissioning trust may include mutual
funds that contain securities issued by the trustee if the securities of
the trustee constitute no more than five percent of the fair market value
of the assets of such mutual funds at the time of the investment.

(v) The agreement shall comply with all applicable
requirements of the Nuclear Regulatory Commission.

(B) The fund administrator shall execute an agreement
with the investment manager. (If the trustee performs investment man-
agement functions, the contractual provisions governing those func-
tions must be included in either the trust agreement or a separate in-
vestment management agreement.) The agreement shall include the
restrictions set forth in subparagraphs (B)(i)-(v) of this paragraph and
may include additional restrictions on the manager. A fund adminis-
trator shall not grant the manager powers that are greater than those
provided to trustees under the Texas Trust Code or that are inconsistent
with the limitations of this section.

(i) An investment manager shall, in investing and
reinvesting the funds in the trust, comply with paragraph (3) of this
subsection.

(ii) The interest earned on the corpus of the trust
becomes part of the trust corpus. An investment manager owes the
same duties with regard to the interest earned on the corpus as are
owed with regard to the corpus of the trust.

(iii) An investment manager shall have a continuing
duty to review the trust portfolio to determine the appropriateness of
the investments.

(iv) An investment manager shall not invest funds
from the decommissioning trust with itself, its officers, or its directors.

(v) The agreement shall comply with all applicable
requirements of the Nuclear Regulatory Commission.

(3) Trust investments.

(A) Investment portfolio goals. The funds should be
invested consistent with the following goals. The fund administrator
may apply additional prudent investment goals to the funds so long as
they are not inconsistent with the stated goals of this subsection.

(i) The funds should be invested with a goal of earn-
ing a reasonable return commensurate with the need to preserve the
value of the assets of the trusts.
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(ii) In keeping with prudent investment practices,
the portfolio of securities held in the decommissioning trust shall be
diversified to the extent reasonably feasible given the size of the trust.

(iii) Asset allocation and the acceptable risk level
of the portfolio should take into account market conditions, the time
horizon remaining before the commencement and completion of de-
commissioning, and the funding status of the trust. While maintaining
an acceptable risk level consistent with the goal in subparagraph (A)(i)
of this paragraph, the investment emphasis when the remaining life of
the liability, as defined in subparagraph (B)(vi)(IV) of this paragraph,
exceeds five years should be to maximize net long-term earnings. The
investment emphasis in the remaining investment period of the trust
should be on current income and the preservation of the fund’s assets.

(iv) In selecting investments, the impact of the in-
vestment on the portfolio’s volatility and expected return net of fees,
commissions, expenses and taxes should be considered.

(B) General requirements. The following requirements
shall apply to all decommissioning trusts. Where a transferee com-
pany has multiple trusts for a single generating unit, the restrictions
contained in this subsection apply to all trusts in the aggregate for that
generating unit. For purposes of this section, a commingled fund is
defined as a professionally managed investment fund of fixed-income
or equity securities established by an investment company regulated
by the Securities Exchange Commission or a bank regulated by the
Office of the Comptroller of the Currency.

(i) Fees limitation. The total trustee and investment
manager fees paid on an annual basis by the fund administrator for the
entire portfolio including commingled funds shall not exceed 0.7% of
the entire portfolio’s average annual balance.

(ii) Diversification. For the purpose of this subpara-
graph, a commingled or mutual fund is not considered a security;
rather, the diversification standard applies to all securities, including
the individual securities held in commingled or mutual funds. Once
the portfolio of securities (including commingled funds) held in the
decommissioning trust(s) contains securities with an aggregate value
in excess of $20 million, it shall be diversified such that:

(I) no more than 5.0 % of the securities held may
be issued by one entity, with the exception of the federal government,
its agencies and instrumentalities, and;

(II) the portfolio shall contain at least 20 differ-
ent issues of securities. Municipal securities and real estate invest-
ments shall be diversified as to geographic region.

(iii) Qualified trusts. The fund administrator may
invest the decommissioning funds by means of qualified or unquali-
fied nuclear decommissioning trusts; however, the fund administrator
shall, to the extent permitted by the Internal Revenue Service, invest its
decommissioning funds in "qualified" nuclear decommissioning trusts,
in accordance with the Internal Revenue Service Code §468A.

(iv) Derivatives. The use of derivative securities in
the trust is limited to those whose purpose is to enhance returns of
the trust without a corresponding increase in risk or to reduce risk of
the portfolio. Derivatives may not be used to increase the value of
the portfolio by any amount greater than the value of the underlying
securities. Prohibited derivative securities include, but are not limited
to, mortgage strips; inverse floating rate securities; leveraged invest-
ments or internally leveraged securities; residual and support tranches
of Collateralized Mortgage Obligations; tiered index bonds or other
structured notes whose return characteristics are tied to non-market
events; uncovered call/put options; large counter-party risk through

over-the-counter options, forwards and swaps; and instruments with
similar high-risk characteristics.

(v) The use of leverage (borrowing) to purchase se-
curities or the purchase of securities on margin for the trust is prohib-
ited.

(vi) Investment limits in equity securities. The fol-
lowing investment limits shall apply to the percentage of the aggregate
market value of all non-fixed income investments relative to the total
portfolio market value.

(I) Except as noted in subclause (II) of this
clause, when the weighted average remaining life of the liability
exceeds five years, the equity cap is 60%;

(II) When the weighted average remaining life
of the liability ranges between five years and two and a half years,
the equity cap shall be 30%. Additionally, during all years in which
expenditures for decommissioning the nuclear units occur, the equity
cap shall also be 30%;

(III) When the weighted average remaining life
of the liability is less than two and a half years, the equity cap shall be
0%;

(IV) For purposes of this subparagraph, the
weighted average remaining life in any given year is defined as the
weighted average of years between the given year and the years of
each decommissioning outlay, where the weights are based on each
year’s expected decommissioning expenditures divided by the amount
of the remaining liability in that year; and

(V) Should the market value of non-fixed income
investments, measured monthly, exceed the appropriate cap due to
market fluctuations, the fund administrator shall, as soon as practi-
cable, reduce the market value of the non-fixed income investments
below the cap. Such reductions may be accomplished by investing all
future contributions to the fund in debt securities as is necessary to re-
duce the market value of the non-fixed income investments below the
cap, or if prudent, by the sale of equity securities.

(vii) A decommissioning trust shall not invest in se-
curities issued by the transferee company or the collecting utility col-
lecting the funds or any of its affiliates; however, investments of a
decommissioning trust may include commingled funds that contain
securities issued by the transferee company or collecting utility if the
securities of such company or utility constitute no more than 5.0% of
the fair market value of the assets of such commingled funds at the
time of the investment.

(C) Specific investment restrictions. The following re-
strictions shall apply to all decommissioning trusts. Where a transferee
company has multiple trusts for a single generating unit, the restric-
tions contained in this subsection apply to all trusts in the aggregate
for that generating unit.

(i) Fixed-income investments. A decommissioning
trust shall not invest trust funds in corporate or municipal debt secu-
rities that have a bond rating below investment grade (below "BBB-"
by Standard and Poor’s Corporation or "Baa3" by Moody’s Investor’s
Service) at the time that the securities are purchased and shall reexam-
ine the appropriateness of continuing to hold a particular debt security
if the debt rating of the company in question falls below investment
grade at some time after the debt security has been purchased. Com-
mingled funds may contain some below investment grade bonds; how-
ever, the overall portfolio of debt instruments shall have a quality level,
measured quarterly, not below a "AA" grade by Standard and Poor’s
Corporation or "Aa2" by Moody’s Investor’s Service. In calculating
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the quality of the overall portfolio, debt securities issued by the federal
government shall be considered as having a "AAA" rating.

(ii) Equity investments.

(I) At least 70% of the aggregate market value of
the equity portfolio, including the individual securities in commingled
funds, shall have a quality ranking from a major rating service such
as the earnings and dividend ranking for common stock by Standard
and Poor’s or the quality rating of Ford Investor Services. Further,
the overall portfolio of ranked equities shall have a weighted average
quality rating equivalent to the composite rating of the Standard and
Poor’s 500 index assuming equal weighting of each ranked security
in the index. If the quality rating, measured quarterly, falls below
the minimum quality standard, the fund administrator shall as soon
as practicable and prudent to do so, increase the quality level of the
equity portfolio to the required level.

(II) A decommissioning trust shall not invest in
equity securities where the issuer has a capitalization of less than $100
million.

(iii) Commingled funds. The following guidelines
shall apply to the investments made through commingled funds. Ex-
amples of commingled funds appropriate for investment by nuclear de-
commissioning trust funds include United States equity-indexed funds,
actively managed United States equity funds, balanced funds, bond
funds, real estate investment trusts, and international funds.

(I) The commingled funds should be selected
consistent with the goals specified in paragraph (1) and the require-
ments in paragraph (2) of this subsection.

(II) In evaluating the appropriateness of a partic-
ular commingled fund, the fund administrator has the following duties,
which shall be of a continuing nature:

(-a-) A duty to determine whether the fund
manager’s fee schedule for managing the fund is reasonable, when
compared to fee schedules of other such managers;

(-b-) A duty to investigate and determine
whether the past performance of the investment manager in managing
the commingled fund has been reasonable relative to prudent invest-
ment and utility decommissioning trust practices and standards; and

(-c-) A duty to investigate the reasonableness
of the net after-tax return and risk of the fund relative to similar funds,
and the appropriateness of the fund within the entire decommissioning
trust investment portfolio.

(III) The payment of load fees shall be avoided.

(IV) Commingled funds focused on specific
market sectors or concentrated in a few holdings shall be used only as
necessary to balance the trust’s overall investment portfolio mix.

(f) Periodic Reviews of Decommissioning Costs and Nuclear
Decommissioning Trust Funds.

(1) Following a transfer of Texas jurisdictional nuclear
generating plant assets, including the associated nuclear decommis-
sioning trust funds, any remaining costs associated with nuclear
decommissioning obligations shall remain subject to cost of service
regulation based on a periodic review of the costs. The reasonable
and necessary nuclear decommissioning costs as approved by the
commission shall be included as a non-bypassable charge of the
collecting utility pursuant to subsection (g) of this section.

(2) The transferee company shall periodically perform, or
cause to be performed, a study of the decommissioning costs of each
Texas jurisdictional nuclear generating unit which it owns or leases an
interest in. A study or re-determination of the previous study shall be

performed at least every five years, starting from the date of the most
recent decommissioning cost study for the plant on file with the com-
mission. The study or re-determination shall consider the most current
and reasonably available information on the cost of decommissioning.
A copy of the study or re-determination shall be filed with the com-
mission and copies provided to the commission’s Financial Review
Division and the Office of Public Utility Counsel.

(3) The commission, on its own motion or on the motion
of the Legal and Enforcement Division, the Office of Public Utility
Counsel, or any affected person, may initiate a proceeding to review
the transferee company’s balance of the trust, compliance with this
section, or the annual funding amount. The transferee company shall
provide any information required to conduct the review upon request
in accordance with the commission’s procedural rules.

(4) During each periodic review of decommissioning costs,
the following evidence shall be provided:

(A) The transferee company shall file the periodic cost
study described in paragraph (3) of this subsection, along with an up-
dated decommissioning funding analysis, within 90 days of comple-
tion of the periodic cost study. The funding analysis shall be based on
the most current information reasonably available for the cost of de-
commissioning, an allowance for contingencies of 10% of the cost of
decommissioning, the balance of funds in the decommissioning trusts,
anticipated escalation rates, the anticipated after-tax return on the funds
in the trust, and other relevant factors. The funding analysis shall be
accompanied by testimony or a report supporting the assumptions used
in the analysis and shall calculate the required annual funding amount
necessary to ensure sufficient funds to decommission the nuclear gen-
erating plant at the end of its useful life.

(B) The decommissioning fund administrator shall
demonstrate that the decommissioning funds are being invested
prudently and in compliance with the investment guidelines in
subsection (e) of this section.

(C) To the extent the transferee company is subject to
investment restrictions that are more restrictive than the decommis-
sioning investment guidelines in subsection (e) of this section, the
transferee company (or the fund administrator and the transferee com-
pany, if different) shall demonstrate their efforts to obtain relief from
such investment restrictions in order to permit investments in accor-
dance with the guidelines in subsection (e) of this section.

(D) The transferee company (or the fund administra-
tor and the transferee company, if different) shall demonstrate efforts
to achieve optimum tax efficiency, including, as applicable, efforts to
achieve "qualified" status in accordance with Internal Revenue Service
Code Section 468/a (or any successor thereto) with respect to its nu-
clear decommissioning trust funds.

(5) Within 90 days after completion of decommissioning
the nuclear generating plant, the transferee company shall file a request
for a final reconciliation proceeding at the commission. Any funds
remaining in the trust after the completion of decommissioning shall
be refunded to customers in a manner determined by the commission.
If the reasonable and necessary costs of decommissioning exceed the
amount available in the trust, the excess costs will be recovered through
a non-bypassable charge approved by the commission if the transferee
company has substantially complied with this section and prudently
managed the decommissioning process.

(6) The transferee company or its successor in interest may
request an increase or decrease in the annual funding amount by fil-
ing an updated funding analysis as described in paragraph (4) of this
subsection if there has been a change of more than ten percent in the
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required annual funding amount necessary to ensure sufficient funds
to decommission the nuclear generating plant at the end of its useful
life.

(7) The transferee company shall file an annual report on
May 15 of each year on to report the status of the decommissioning
trust fund using a form approved by the commission.

(8) The collecting utility, as part of its annual earnings re-
port, shall report the amounts and dates of the deposits into the decom-
missioning trust and, if different, the revenues received from customers
for the time intervals corresponding to each deposit.

(g) Collecting Utility rate proceedings for decommissioning
charges.

(1) A collecting utility that has decommissioning expenses
embedded as part of a bundled rate shall apply to have its current level
of decommissioning funding removed from its general rates and stated
as a separate non-bypassable charge.

(A) In the case of a transfer of Texas jurisdictional nu-
clear generating plant assets to a non-affiliated entity, the request shall
be made no later than 30 days following the closing of the transaction.

(B) In the case of a transfer of Texas jurisdictional nu-
clear generating plant assets to an affiliated power generating company,
the request for a separate non-bypassable charge shall be made during
the first general rate case following the transfer.

(2) The collecting utility shall deposit the decommission-
ing revenues into the nuclear decommissioning trust consistent with
the terms of the decommissioning funds collection agreement on file
with the commission and the most recent commission order authoriz-
ing decommissioning collections from customers. The decommission-
ing funds collection agreement may provide for remittance by the col-
lecting utility of levelized periodic payments based on the most recent
annual decommissioning funding amount approved by the commis-
sion; for the remittance of the actual amounts of non-bypassable de-
commissioning charges collected by the collecting utility during each
applicable remittance period or for such other remittance arrangement
as the commission concludes is reasonable and consistent with the pur-
poses of this section; provided, however, that in any event the parties
to the decommissioning funds collection agreement shall demonstrate
that the remittance procedures achieve optimum tax efficiency in con-
nection with the nuclear decommissioning trusts.

(A) The commission may order the collecting utility to
discontinue the deposit of decommissioning revenues to the nuclear
decommissioning trust funds if the transferee company substantially
or repeatedly fails to comply with any provision of this section.

(B) If levelized deposits are made into the fund, the
following provisions apply.

(i) The collecting utility shall keep records of its
daily receipts from customers once a separate non-bypassable charge
is set by the commission.

(ii) Once the collecting utility has implemented a
separate non-bypassable charge, it may request an adjustment in the
non-bypassable charge if there is a material cumulative over- or under-
collection of revenues, including interest, greater than or equal to 15%
of the most recent annual nuclear decommissioning funding amount
approved by the commission. The request shall be based on the differ-
ence between the actual cumulative decommissioning charge revenues
collected from customers and the cumulative amount authorized to be
collected since the last rate adjustment, including interest calculated
in accordance with §25.236(e)(1) of this title (relating to True-Up fil-
ing procedures). The calculated over- or under-recovery amount will

be applied to the new commission-authorized annual amount to deter-
mine the required non- bypassable charge.

(C) If deposits to the nuclear decommissioning trust
funds are less frequent than weekly, an implied interest calculation
shall be used in setting the decommissioning charge to account for the
collecting utility’s short term use of the funds.

(3) After the issuance of a commission order under subsec-
tion (f)(1) or (f)(3) of this section that the cost of service for nuclear
decommissioning for a particular plant has increased or decreased and
should be adjusted, the collecting utility shall file a rate application
within 45 days solely to adjust the non-bypassable charge. The fil-
ing shall provide a sales forecast, a proposed allocation methodology,
a proposed tariff, and any other information necessary to implement
the commission’s order. Such rate proceedings will be conducted sep-
arately from the collecting utility’s general rate proceedings and the
commission will issue a final order within 120 days of receipt of the
filing.

(4) The transferee company may elect to request a change
in the decommissioning funding level during a general rate case of
the collecting utility. The collecting utility shall give the transferee
company at least 90 days notice of an anticipated rate application for
its general rates to allow the transferee company to prepare a funding
analysis to be filed jointly with the collecting utility’s application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402917
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 936-7211

♦ ♦ ♦
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 64. TEMPORARY COMMON
WORKER EMPLOYERS
16 TAC §64.91

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Licensing and Regulation or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes the repeal of an existing rule at 16 Texas
Administrative Code, §64.91 regarding the Temporary Common
Worker Employers program.

Section 64.91 relates to sanctions, denial, revocation, or sus-
pension of a license because of a criminal conviction. This sec-
tion is no longer necessary because the Department has issued
Criminal Conviction Guidelines pursuant to Texas Occupations
Code, §53.025(a) which addresses the factors that the Depart-
ment considers when determining whether a criminal conviction
renders an applicant an unsuitable candidate for the license, or

PROPOSED RULES May 14, 2004 29 TexReg 4637



whether a conviction warrants revocation or suspension of a li-
cense previously granted.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendment is in effect
there will be no cost to state or local government as a result of
enforcing or administering the repeal.

Mr. Kuntz also has determined that for each year of the first
five-year period the repeal is in effect, the public benefit will be
less redundancy and a better clarification of the rules.

There will be no effect on large, small, or micro-businesses as a
result of the proposed repeal. There are no anticipated economic
costs to persons as a result of the proposed repeal.

Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile 512/475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

The repeal is proposed under Texas Labor Code, Chapter 92
and Texas Occupations Code, Chapter 51, which authorizes the
Department to adopt rules as necessary to implement the codes
and any other law establishing a program regulated by the De-
partment.

The statutory provisions affected by the repeal are those set forth
in Texas Labor Code, Chapter 92, and Texas Occupations Code,
Chapter 51. No other statutes, articles, or codes are affected by
the repeal.

§64.91. Sanctions--Denial, Revocation or Suspension Because of
Criminal Conviction.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402810
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 79. WEATHER MODIFICATION
16 TAC §§79.1, 79.10 - 79.15, 79.17, 79.18, 79.20 - 79.22,
79.32, 79.33, 79.42, 79.51 - 79.54, 79.61, 79.62, 79.80

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to 16 Texas Administrative Code
§§79.1, 79.10 - 79.13, 79.15, 79.17, 79.18, 79.20 - 79.22, 79.32,
79.33, 79.42, 79.51 - 79.54, 79.61, and 79.62, and new 16 Texas
Administrative Code §79.14 and §79.80, regarding the weather
modification program.

The amendments are made to give effect to statutory changes
made by the 78th Legislature by removing the word "commis-
sioner" from the rules and updating statutory references. In ad-
dition, the proposed rules establish a procedure for issuance of
a provisional license and clarify the documentation that must be
included in a permit application. The proposed rules also au-
thorize the issuance of a permit in certain circumstances when

a license application is pending, and clarifies that permits may
be issued for all or part of a year or years. Finally, the proposed
rules establish a new section that contains all program fees, and
increases the license and license amendment fee from $150 per
year to $650 per year.

The amendments and new sections are necessary to update
statutory references in existing rules and to adjust the program
fees to a level where the fees cover the costs of administering
the weather modification program.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed amendments and new
rules are in effect there will be a possible $500 increase in costs
per year to local governments that participate in weather mod-
ification and pay the licensing fee for the individual who is li-
censed with the Department. In addition, participating local gov-
ernments will possibly incur $500 in costs if a license is required
to be amended. There should be no cost to state government as
a result of enforcing or administering the amendments and new
rules.

Mr. Kuntz also has determined that for each year of the first
five-year period the amendments and new rules are in effect, the
public benefit will be weather modification rules that are easier
to understand. In addition, the proposed amendments to the
permit application rule will benefit the public because permits will
have clear terms regarding the conduct of weather modification
activities during hazardous weather events.

There will be an increased cost of $500 per year and $500 per
license amendment request for licensed entities in the weather
modification program. There will be a minimal cost associated
with providing additional documentation with the permit applica-
tion. There will be no anticipated costs to large, small, or mi-
cro-businesses that are required to comply with the proposed
rules.

Comments on the proposal may be submitted to William H.
Kuntz, Jr., Executive Director, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711,
or facsimile (512) 475-2872, or electronically: whkuntz@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

The amendments and new rules are proposed under Texas Agri-
culture Code, Chapters 301 and 302, and Occupations Code,
Chapter 51, which authorizes the Department to adopt rules as
necessary to implement this chapter and any other law estab-
lishing a program regulated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Agriculture Code, Chapters 301 and 302, and
Texas Occupations Code, Chapter 51. No other statutes, arti-
cles, or codes are affected by the proposal.

§79.1. Authority.

These rules are promulgated under the authority of Texas Agriculture
Code, Chapters 301 and 302, [the Texas Weather Modification Act,
Senate Bill 1175, 1st Called Session, 77th Texas Legislature, and the
code sections in which it may be codified,] and Texas Occupations
Code, Chapter 51.

§79.10. Definitions.

The following words and terms, when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise:
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(1) Act--The Texas Weather Modification Act, Texas Agri-
culture Code, Chapters 301 and 302 [Senate Bill 1175, 1st Called Ses-
sion, 77th Texas Legislature, and the code sections in which it may be
codified].

(2) (No change.)

[(3) Commissioner--As used in Senate Bill 1175, 1st
Called Session, 77th Texas Legislature, and the code sections in
which it may be codified, and in these rules, has the same meaning as
Executive Director.]

(3) [(4)] Department--The Texas Department of Licensing
and Regulation.

[(5) Executive Director--As used in Senate Bill 1175, 1st
Called Session, 77th Texas Legislature, and the code sections in which
it may be codified, and in these rules, has the same meaning as Com-
missioner.]

(4) [(6)] Filed--a document is deemed to have been filed
with the department on the date that the document has been received by
the department or, if the document has been mailed to the department,
the postmark date of the document.

(5) [(7)] Operational area--That area, described by metes
and bounds or other specific bounded description, within which it is
reasonably necessary to effectuate the purposes of a permitted opera-
tion. A part of the operational area may be outside the target area and
thus not intended to be affected by the operation.

(6) [(8)] Target area--The area described by metes and
bounds, or other specific bounded description, which is intended to be
affected by the operation.

(7) Weather modification and control--Changing or con-
trolling, or attempting to change or control, by artificial methods the
natural development of atmospheric cloud forms or precipitation forms
that occur in the troposphere.

(8) Weather modification and control program--Research,
development, licensing, and permitting and other associated activities
to be administered by the Texas Department of Licensing and Regula-
tion.

§79.11. License and Permit Required.
(a) Unless specifically exempted by §79.12 [of this title (re-

lating to License and Permit Exemptions)], no person may engage in
weather modification and control activities without first obtaining a li-
cense and permit from the Department if any part of a Texas county is
included in the operational or target area of the project.

(b) (No change.)

§79.12. License and Permit Exemptions.
(a) (No change.)

(b) Persons planning to conduct projects meeting the exemp-
tion requirements in subsection (a)(1), (3), or (4) [of this section] must
request exemption status from the Department in writing at least 90
days prior to the proposed start of each weather modification project.
The request must include the documentation required in §79.18(3) [of
this title (relating to Permit Application)] and the name and mailing
address of the requestor.

(c) (No change.)

(d) Persons engaging in weather modification and control
activities exempted from licensing and permitting under subsection
(a)(1), (3), or (4) [of this section] must comply with the requirements
of §§79.31 - 79.33 [of this title (relating to Recordkeeping Require-
ments), §79.32 of this title (relating to Additional Recordkeeping

Requirements for Operations Employing Aircraft), and §79.33 of this
title (relating to Reporting Requirements)].

§79.13. Application for License.

(a) An application for a license shall be filed with the Depart-
ment on a form provided or approved by the Department. The applica-
tion shall include the required [a] license fee [of $150] and evidence of
one of the following:

(1) - (3) (No change.)

(b) If the applicant is an organization, evidence of the posses-
sion of the educational and experience qualifications required in sub-
section (a) [of this section] by the individual or individuals who will be
in control and in charge of the applicant’s operations must be included
with the application.

(c) (No change.)

§79.14. Issuance of License.

In the event the Department seeks advice on a license application from
the Weather Modification Advisory Committee, a provisional license
may be issued until such time the Committee meets and makes a rec-
ommendation to the Department. A provisional license entitles the
applicant to be in control, and in charge, of day-to-day weather modi-
fication operations until such time a Committee recommendation, and
subsequent Department action on the license application, are forth-
coming.

§79.15. Renewal of License.

(a) - (c) (No change.)

[(d) Late renewal fees for licenses issued under this chapter are
provided for under §60.83 of this title (relating to Late Renewal Fees).]

§79.17. Notice of Intention to Obtain Permit.

(a) (No change.)

(b) The applicant shall include the following information in
the notice of intention and must submit the notice of intention in the
format prescribed by the Department.

(1) - (9) (No change.)

(10) A statement summarizing the conditions under which
the public may request a public meeting on the application, as set forth
in §79.20 [of this title (relating to Requests for Public Meeting on Per-
mit Application)].

(11) (No change.)

(c) The applicant must submit with the notice of intention the
type of supporting data prescribed in §79.18(3) [ of this title (relating
to Permit Application)].

(d) (No change.)

(e) The Department may disapprove a notice of intention if the
applicant fails to provide any of the information required by subsections
(b) and (c) [of this section] or if the Department determines that the
notice of intention does not adequately describe the operation. The
Department may seek the advice of the Weather Modification Advisory
Committee in making this determination.

(f) - (h) (No change.)

§79.18. Permit Application.

An application for a Texas weather modification permit must be filed
with the Department and must include the following.

(1) The required [A] permit fee [of $75.00].
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(2) (No change.)

(3) Supporting data for the application in a form prescribed
by the Department, including:

(A) - (B) (No change.)

(C) a description of climate and hazardous weather in
the operational area, including explicit statements, where applicable,
that the permittee will, or will not, and under what conditions, conduct
operations in areas for which the National Weather Service has issued
hazardous-weather watches and warnings,

(D) a description of the weather modification method-
ology that will be used, accompanied by documentation (including ci-
tations in referenced meteorological journals) which attests to the tech-
nology’s scientific credibility, and

(E) (No change.)

(4) - (7) (No change.)

§79.20. Requests for Public Meeting on Permit Application.

(a) - (c) (No change.)

(d) To be considered timely, a person’s request for a public
meeting must be mailed to the Department and post-marked within 30
days after the date of the first publication of the notice of intention in
the newspaper, which publishes the latest notice of intention in accor-
dance with §79.17(g) [of this title (relating to Notice of Intention)]. The
Department, for good cause, may extend the time allowed for filing a
request for a public meeting.

(e) - (f) (No change.)

§79.21. Issuance of Permit.

(a) The Department may issue a Texas weather modification
permit upon determination of the following:

(1) (No change.)

(2) that the applicant:

(A) holds a valid Texas weather modification license, or
has a pending application for one;

(B) has filed an administratively complete application
in accordance with §79.18 [of this title (relating to Permit Applica-
tion)]; and

(C) has published a notice of intention as approved by
the Department and filed proof of publication as required by §79.17 [
of this title (relating to Notice of Intention)].

(b) The Department shall not issue a permit before the end of
the 30-day period immediately following the first publication of the no-
tice of intention. If the notice of intention is required to be published
in more than one county and the newspapers publish the notice begin-
ning on different days, the 30-day period begins on the date of the first
publication of the notice in the newspaper that is the last to publish the
[publishes the latest] notice of intention.

(c) When an election regarding a permit application including
hail suppression has been held in accordance with Texas Agriculture
Code Chapter 301, Subchapter D [§1.41 (relating to Election for Ap-
proval of a Permit that Includes Authorization for Hail Suppression)
set forth in Senate Bill 1175, 1st Called Session, 77th Texas Legisla-
ture, and the code sections in which it may be codified], the Department
shall issue Texas weather modification permits in accordance with this
section and §79.62 [of this title (relating to Issuance of Permit When
Election Held)].

§79.22. Description of Permit.

A Texas weather modification permit shall include the following:

(1) the effective period of the permit, which may be all or
part of a year or years, but not more than four years [which shall not
exceed four years], and

(A) if the permit is for more than one year, the permit
shall contain a statement that it shall remain valid for so long as the
permittee continues to operate in successive years during all or some
[part] of the months authorized;

(B) - (C) (No change.)

(2) - (4) (No change.)

(5) a requirement that the permittee maintain a valid license
and that the operation be directed only by those individuals named on
the license or as amended under §79.51 [of this title (relating to Appli-
cation for License Amendment)] and §79.52 [of this title (relating to
Issuance of License Amendment)];

(6) (No change.)

(7) a requirement that the permittee notify the Department
of any changes to the list required by §79.18(8) [of this title (relating
to Permit Application)];

(8) - (9) (No change.)

§79.32. Additional Recordkeeping Requirements for Operations Em-
ploying Aircraft.

In addition to the record keeping requirements of §79.31 [of this title
(relating to Recordkeeping Requirements)], any person conducting a
weather modification operation with an operational or target area that
includes any part of a Texas county and that employs aircraft for re-
connaissance or seeding purposes must record and maintain, for each
operation, the following:

(1) - (5) (No change.)

§79.33. Reporting Requirements.

Any person conducting a weather modification operation with an op-
erational or target area that includes any part of a Texas county must
report in writing the following information to the Department accord-
ing to the schedule given:

(1) any changes or additions to the list filed with the permit
application in accordance with §79.18(3)(B) [§79.18(3)(b) of this title
(relating to Permit Application)] must be filed by the fifteenth day of
the following month;

(2) for each month in which operations are conducted, one
copy of the record of operations for that month required by §79.31 [of
this title (relating to Recordkeeping Requirements)] and, if applicable,
one copy of the record of operations for that month required by §79.32
[of this title (relating to Additional Recordkeeping Requirements for
Operations Employing Aircraft)] must be filed by the fifteenth day of
the following month;

(3) (No change.)

§79.42. Good Cause.

(a) (No change.)

(b) Good cause to believe that a permit should be revoked or
suspended shall include, but not be limited to, the following:

(1) (No change.)

(2) the permittee has filed false or misleading information
in either its application for a permit or the records required to be filed
by §79.31 [of this title (relating to Recordkeeping Requirements)] and
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§79.32 [of this title (relating to Additional Recordkeeping Require-
ments for Operations Employing Aircraft)];

(3) - (4) (No change.)

§79.51. Application for License Amendment.

A licensee seeking to amend any provision of a Texas weather modifi-
cation license must:

(1) file a license amendment request with the Department,
in accordance with the requirements of §79.13, and pay the required
amendment fee [of this title (relating to License Application), exclud-
ing payment of the license fee required by §79.13 (a) of this title];

(2) (No change.)

§79.52. Issuance of License Amendment.

The Department shall issue a Texas weather modification license
amendment in the same manner as issuance of an original license in
accordance with §79.14 [(relating to Issuance of License)].

§79.53. Application for Permit Amendment.

A permittee seeking to amend any provision of a Texas weather modi-
fication permit must:

(1) file a permit amendment [an] application with the De-
partment in accordance with the requirements of §79.18 and pay the
required amendment fee [of this title (relating to Permit Application);
however, the headings of the application should be altered to reflect the
fact that the permittee seeks an amendment rather than an original per-
mit;]

(2) unless the Department deems the amendments minor in
accordance with §79.55 [of this title (relating to Exceptions for Minor
Permit Amendments)], file and publish a notice of intention with the
Department in accordance with the requirements of §79.17 [of this title
(relating to Notice of Intention)]; however, the headings of the notice
of intention should be altered to reflect the fact that the permittee seeks
an amendment rather than an original permit;

(3) (No change.)

§79.54. Issuance of Permit Amendment.

(a) The Department shall issue a Texas weather modification
permit amendment in the same manner as for issuance of an original
permit in accordance with §79.21 [(relating to Issuance of Permit)].

(b) The Department will evaluate requests for a public meeting
on permit amendment applications in the same manner as for original
permit applications in accordance with §79.20 [(relating to Requests
for Public Meeting on Permit Application)].

§79.61. Hail Suppression as Objective of Permit.

(a) If the notice published pursuant to Agriculture Code Chap-
ter 301, Subchapter D [Senate Bill 1175, 1st Called Session, 77th Texas
Legislature, and the code sections which it may be codified,] does not
include notice that hail suppression is an objective of the operation, any
qualified voter in the proposed target or operational area may request
that the Department determine whether the objective of the operation
includes hail suppression.

(b) - (c) (No change.)

§79.62. Issuance of Permit When Election Held.

(a) If qualified voters in counties or parts of counties included
in the target area or operational area petition for and cause an election
or elections to be held in accordance with Agriculture Code Chapter

301, Subchapter D [§1.41 (relating to Election for Approval of a Per-
mit that Includes Authorization for Hail Suppression) set forth in Sen-
ate Bill 1175, 1st Called Session, 77th Texas Legislature, and the code
sections in which it may be codified], the Department must evaluate the
results of the election or elections, as certified and filed by the respec-
tive county commissioners court in accordance with Agriculture Code
Chapter 301, Subchapter D [§1.41 (relating to Election for Approval
of a Permit that Includes Authorization for Hail Suppression) set forth
in Senate Bill 1175, 1st Called Session, 77th Texas Legislature, and the
code sections in which it may be codified,] before issuing the permit.

(b) - (e) (No change.)

§79.80. Fees.

(a) Original and Renewal License and Permit fees:

(1) Weather Modification License--$650.

(2) Weather Modification Permit--$75.

(b) License and Permit Amendment fees:

(1) Weather Modification License Amendment--$650.

(2) Weather Modification Permit Amendment--$75.

(c) Late renewal fees for licenses issued under this chapter are
provided for under §60.83 of this title (relating to Late Renewal Fees).

(d) The fee for issuance of a duplicate license or permit is $25.

(e) All fees are non-refundable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402988
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §4.3

The Texas Higher Education Coordinating Board proposes an
amendment to §4.3 of Board rules, concerning the definition for
a new type of degree program. Specifically, this amendment will
add the Associate of Arts in Teaching to the list of approved de-
gree titles. The amendment also specifies that only a Board-ap-
proved degree program should receive this degree title.

Dr. Glenda Barron, Assistant Commissioner for Community and
Technical Colleges, has determined that for each year of the first

PROPOSED RULES May 14, 2004 29 TexReg 4641



five years the section is in effect, there will not be any fiscal im-
plications to state or local government as a result of enforcing or
administering the rule.

Dr. Barron has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of administering the section will be easier identification of
degree programs that are designed to transfer into baccalaure-
ate programs that lead to initial Texas teacher certification. There
is no effect on small businesses. There are no anticipated eco-
nomic costs to persons who are required to comply with the sec-
tion as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Dr. Julie
Leidig, P.O. Box 12788, Austin, Texas 78711, Julie.Lei-
dig@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The amendment is proposed under the Texas Education
Code, §§61.003, 61.051(e) - (f), 61.0513, 61.053, 61.054,
61.055, 61.061, 61.062(c) - (d), 61.075, 130.001(b)(3) - (4),
130.003(e)(1)(2)(3) and (7) and 135.04), which provide the
Coordinating Board with the authority to review degree and
certificate programs offered by the public institutions of higher
education to assure that they meet the present and future needs
of the state.

The amendment affects §§61.003, 61.051(e) - (f), 61.0513,
61.053, 61.054, 61.055, 61.061, 61.062(c) - (d), 61.075,
130.001(b)(3) - (4), 130.003(e)(1)(2)(3) and (7) and 135.04) of
the Texas Education Code.

§4.3. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) - (2) (No change.)

(3) Associate of Arts in Teaching degree--Board-approved
collegiate degree programs consisting of lower-division courses in-
tended for transfer to baccalaureate programs that lead to initial Texas
teacher certification.

(4) [(3)] Bachelor of General Studies degree--a program
designed principally for mature students who seek a flexible degree
program and who do not desire or may not meet prerequisites of a
highly structured traditional degree program, and to permit students
to plan, with advisement, an individualized program with access to a
wide range of academic disciplines and fields of professional study.

(5) [(4)] Bachelor of Applied Arts and Sciences degree--a
program designed to provide a path to a bachelor’s degree for students
who have earned previous collegiate credit through workforce educa-
tion curricula. The degree program combines general education re-
quirements and a professional component designed to complement the
student’s technical or vocational competence.

(6) [(5)] Board--The Texas Higher Education Coordinat-
ing Board.

(7) [(6)] Commissioner--The Commissioner of Higher Ed-
ucation.

(8) [(7)] Common calendar--dates and information
pertaining to the beginning and ending (and lengths) of academic
semesters and sessions, applicable to all Texas public universities and
community, technical and state colleges.

(9) [(8)] Consulting or testifying expert witness--any non-
fact witness whose name must be disclosed during litigation as required
by the Texas Rules of Civil Procedure.

(10) [(9)] Degree program--any grouping of subject matter
courses which, when satisfactorily completed by a student, will entitle
the student to a degree from an institution of higher education.

(11) [(10)] Faculty or professional staff of an institution of
higher education--a non-classified, full-time employee who is a mem-
ber of the faculty or staff and whose duties include teaching, research,
administration or performing professional services, including profes-
sional library services.

(12) [(11)] Fiscal year--the State of Texas’ fiscal year,
September 1 through August 31.

(13) [(12)] Institution of higher education or institution--
any public technical institute, public junior college, public senior col-
lege or university, medical or dental unit, or other agency of higher
education as defined in Texas Education Code, §61.003.

(14) [(13)] Interdisciplinary baccalaureate degrees--the
Bachelor of General Studies degree (defined in paragraph (4) of this
section) and such general degrees as liberal arts or humanities. These
broad-based degrees vary in the amount of prescriptive structure but
share the characteristics of flexibility for the student and interdiscipli-
nary course selection.

(15) [(14)] Non-classified--an employee whose position is
not controlled by the institution’s classified personnel system or a per-
son employed in a similar position if the institution does not have a
classified personnel system.

(16) [(15)] Religious holy day--A holy day observed by
a religion whose places of worship are exempt from property taxation
under the Texas Tax Code, §11.20.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402873
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
CHAPTER 5. RULES APPLYING TO PUBLIC
UNIVERSITIES AND/OR HEALTH-RELATED
INSTITUTIONS OF HIGHER EDUCATION IN
TEXAS
SUBCHAPTER D. OPERATION OF
OFF-CAMPUS EDUCATIONAL UNITS OF
PUBLIC SENIOR COLLEGES, UNIVERSITIES
AND HEALTH-RELATED INSTITUTIONS
19 TAC §5.73, §5.78,
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The Texas Higher Education Coordinating Board proposes
amendments to §5.73 and §5.78, concerning student enroll-
ments to be counted toward the enrollment thresholds of the
Higher Education Supply/Demand Pathway model. Specifically,
the amendments specify which upper-division and graduate
semester credit hours (SCH) generated at or by Pathway Edu-
cation Centers are eligible for inclusion toward the thresholds
for the Supply/Demand Pathway. The thresholds are stated in
terms of full-time student equivalents (FTSE). The proposed
rule will ensure that the standards used for determine eligible
SCHs are known and are uniformly applied.

Dr. Marshall A. Hill, Assistant Commissioner for Universities and
Health-Related Institutions, has determined that for each year of
the first five years the sections are in effect, there will not be
any fiscal implications to state or local government as a result of
enforcing or administering the rules.

Dr. Hill has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of administering these sections will be the improved
organization and clarity of rules affecting public institutions of
higher education. There is no effect on small businesses. There
is no anticipated economic costs to persons who are required to
comply with the sections as proposed. There is no impact on
local employment.

Comments on the proposed rules may be submitted to Mar-
shall A. Hill, Ph.D., Texas Higher Education Coordinating Board,
P.O. Box 12788, Austin, Texas 78711-2788, or by e-mail to Mar-
shall.Hill@thecb.state.tx.us. Comments will be accepted for 30
days following publication of the proposed rules in the Texas Reg-
ister.

The amendments are proposed under the Texas Education
Code, §61.027, which provides the Coordinating Board with
general rule-making authority; §61.002, which establishes the
Coordinating Board as an agency charged to provide leader-
ship and coordination for the Texas higher education system;
§61.051, which provides the Coordinating Board with authority
to coordinate institutions of public higher education in promoting
quality education; and §61.0651, which charges the Board
to adopt and recommend management policies applicable to
institutions of higher education in relation to management of
human resources and physical plants.

The amendments affect Texas Education Code, §61.002; TEC,
§61.051; and TEC, §61.0651.

§5.73. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) - (10) (No change.)

(11) Pathway Education Center (PEC)--A higher education
center that is on the Supply/Demand Pathway.

(12) - (14) (No change.)

(15) Supply/Demand Pathway (SDP)--The Supply/De-
mand Pathway is a developmental approach to providing access
which allows for the gradual increase of resources as demand grows,
operating under the principle of avoiding over-commitment as well as
under-commitment of state resources.

(16) (No change.)

(17) University System Center (USC)--A higher education
center administered by a university system or individual institution in
a system. It has minimal administration and locally provided facilities.

§5.78. Supply/Demand Pathway.
(a) - (b) (No change.)

(c) The supply/demand pathway consists of three categories:

(1) (No change.)

(2) Category B. As demand increases, offerings may be or-
ganized through a multi-institution teaching center or as a university
system center as a Pathway Education Center. A group of institutions
may request that the Board authorize the establishment of a MITC. Al-
ternatively, a university system may request that the Board authorize the
establishment of a university system center. In either case, a lead insti-
tution shall [should] be designated to provide leadership for the center
and facilitate the provision of programs and resources from other insti-
tutions.

(3) (No change.)

(d) Counting. The following general criteria and standards
will be used to determine enrollments applicable to the Supply/De-
mand Pathway thresholds. [Reporting. Institutions will report enroll-
ments at centers on the pathway and all off-campus educational units
according to guidelines set up by the Commissioner. For the purpose
of establishing the need for a new institution of higher education and
meeting the enrollment threshold of 3,500 FTE students established in
paragraph (3) of this section, internet-based courses and other courses
offered in non-traditional formats that do not require the physical pres-
ence of the student at the center for a normal number of contact hours
will not generally be counted. Exceptions to this general rule may be
allowed if prior agreements are made with the Commissioner, but such
exceptions will generally only be made for courses that are substan-
tially supported from the center and represent a significant on-going
educational need that can most effectively be served from the center.]

(1) Upper-division and graduate semester credit hours gen-
erated in academic courses delivered by the parent universities or by
other institutions to on-site students at a Pathway Education Center
(PEC) shall be counted towards the relevant Supply/Demand Pathway
(SDP) threshold.

(2) Upper-division and graduate semester credit hours gen-
erated in academic courses delivered electronically to students on-site
at a Pathway Education Center shall be counted towards the SDP
threshold. For interactive video courses that originate at a PEC, only
students taking the course at the PEC shall be counted.

(3) Upper-division and graduate semester credit hours gen-
erated in academic Internet-based courses and other courses offered in
non-traditional formats that do not require the physical presence of
the student at a PEC for a normal number of contact hours shall not
be counted.

(4) Lower-division semester credit hours generated in aca-
demic courses offered at PECs shall not be counted towards the thresh-
olds.

(5) Enrollments in extension courses, continuing educa-
tion and non-formula funded courses shall not be counted towards the
thresholds.

(6) Semester credit hours generated in courses that do not
receive formula funding (e.g., military science, theology and religious
vocations, some basic skills, personal awareness) shall not be counted
toward the thresholds.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402874
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
CHAPTER 6. HEALTH EDUCATION,
TRAINING, AND RESEARCH FUNDS
SUBCHAPTER C. TOBACCO LAWSUIT
SETTLEMENT FUNDS
19 TAC §6.73

The Texas Higher Education Coordinating Board proposes
amendments to §6.73 of Board rules, concerning the Nursing,
Allied Health and Other Health-related Education Grant Pro-
gram. Specifically, these amendments allow oral presentations
on applications to be considered in making funding decisions
and specify minimum and maximum awards for any fiscal year
within the three-year grant period.

Dr. Marshall A. Hill, Assistant Commissioner for Universities and
Health-Related Institutions, has determined that for each year
of the first five years this section is in effect, there will not be
any fiscal implications to state or local government as a result of
enforcing or administering the rule.

Dr. Hill has also determined that for each year of the first five
years this section is in effect, the public benefit anticipated as a
result of administering this section will be the improved organ-
ization and clarity of rules affecting public institutions of higher
education. There is no effect on small businesses. There is no
anticipated economic costs to persons who are required to com-
ply with the amendments as proposed. There is no impact on
local employment.

Comments on the proposed rule may be submitted to Marshall
A. Hill, Ph.D., Texas Higher Education Coordinating Board,
P.O. Box 12788, Austin, Texas 78711-2788, or by e-mail to
Marshall.Hill@thecb.state.tx.us. Comments will be accepted for
30 days following publication of the proposed rules in the Texas
Register.

The amendments are proposed under the Texas Education
Code, §61.027, which provides the Board with general rule-mak-
ing authority; and Texas Education Code, §63.202(c), which
provides the Board with the authority to adopt rules for the
Tobacco Settlement Funds Program.

The amendments affect Texas Education Code, §63.202(c).

§6.73. Nursing, Allied Health and Other Health-Related Education
Grant Program.

(a) - (b) (No change.)

(c) Application and Review Process.

(1) - (3) (No change.)

(4) Board staff shall rank each application based on points
assigned by peer reviewers, and then may request that individuals rep-
resenting the most highly-ranked applications make oral presentations
on their applications to the peer reviewers and Board staff. The Board
staff may consider reviewer comments from the oral presentations in
recommending [recommend] a priority ranked list of applications to
the Commissioner for approval.

(d) - (g) (No change.)

(h) This subsection pertains to the 2004-05 and 2006-07 bien-
nia only (rules are effective only from September 1, 2003 to August 31,
2007).

(1) - (2) (No change.)

(3) In subsections (a)(5), (a)(8), (a)(9), (a)(10) and (b)(4),
of this section, the following pertain to subsection (h)(1)(A) of this
section:

(A) (No change.)

(B) Minimum award - Minimum award is $10,000 per
award in any fiscal year for a two-year or three-year grant.

(C) Maximum award - Maximum award is $150,000
per award in any fiscal year for a two-year grant and $750,000 per
award in any fiscal year for a three year grant.

(D) Maximum award length - A program is eligible to
receive funding for up to three years, contingent upon evaluation of the
progress and effectiveness of the program after one year of funding.

(E) [(D)] Peer review award criteria and weights may
be adjusted to best fulfill the purpose of the grant program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402875
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
CHAPTER 14. RESEARCH FUNDING
PROGRAMS
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §14.1

The Texas Higher Education Coordinating Board proposes
an amendment to §14.1, concerning the administration of
the research funding programs including Advanced Research
Program, Advanced Technology Program, and Technology
Development and Transfer Program. Specifically, §14.1(10) is
amended to include a collaborating investigator in the definition
of "investigator."

Dr. Linda Domelsmith, Director of Research has determined that
for each year of the first five years the section is in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the rule.
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Dr. Domelsmith has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated as
a result of administering the section will be the development and
growth of technology and related industries in Texas. There is
no effect on small businesses. There is no anticipated economic
costs to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Dr. Linda
Domelsmith, P. O. Box 12788, Austin, Texas 78711, e-mail
Linda.domelsmith@thecb.state.tx.us. Comments will be ac-
cepted for 30 days following publication of the proposal in the
Texas Register.

The amendment is proposed under Texas Education Code,
§142.003 and §143.004 which provides the Coordinating Board
with the authority to administer Advanced Research Program
and Advanced Technology Program.

The amendment affects Texas Education Code, Chapters 142
and 143.

§14.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) - (9) (No change.)

(10) Investigator--an applicant whose name appears as a
principal investigator, [or] co-principal investigator, or collaborating
investigator on a pre-proposal or proposal submitted for any of the re-
search funding programs.

(11) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402870
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER E. PROCEDURAL
ADMINISTRATION OF THE RESEARCH
FUNDING PROGRAMS
19 TAC §14.74, §14.78

The Texas Higher Education Coordinating Board proposes
amendments to §14.74 and §14.78, concerning the adminis-
tration of the research funding programs including Advanced
Research Program, Advanced Technology Program, and
Technology Development and Transfer Program. Specifically,
§14.74(c) is amended for clarity. Section 14.78(c) and 14.78(d)
are amended to add the complete name of the external evalua-
tion committee and to permit a member of that committee, other
than the chair, to present the committee’s findings to the board.
Specifically, this new chapter will provide the Coordinating
Board the regulating guidelines that are fundamental for the
successful administration of such research funding programs.

Dr. Linda Domelsmith, Director of Research has determined that
for each year of the first five years the sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the rules.

Dr. Domelsmith has also determined that for each year of the
first five years the sections are in effect, the public benefit antici-
pated as a result of administering the sections will be the devel-
opment and growth of technology and related industries in Texas.
There is no effect on small businesses. There is no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Linda
Domelsmith, P. O. Box 12788, Austin, Texas 78711, e-mail
Linda.domelsmith@thecb.state.tx.us. Comments will be ac-
cepted for 30 days following publication of the proposal in the
Texas Register.

The amendments are proposed under Texas Education Code,
§142.003 and §143.004 which provides the Coordinating Board
with the authority to administer Advanced Research Program
and Advanced Technology Program.

The amendments affect Texas Education Code, Chapters 142
and 143.

§14.74. Confidentiality.
(a) - (b) (No change.)

(c) Pre-proposals and proposals submitted by investigators or
their institutions shall not be available to persons or entities other than
the submitting investigators or their institutions at any time, except
that the copies of the project summaries of awarded research projects
[project] may be made available in a manner specified by the Coordi-
nating Board.

(d) - (e) (No change.)

§14.78. Merit Review.
(a) - (b) (No change.)

(c) The external evaluation committee will meet in Austin to
discuss the research funding programs with representatives of the State
government, institutional research offices, investigators, industry, the
Advisory Committee, and the Coordinating Board research staff.

(d) A member [The chair] of the external evaluation [review]
committee will present the committee’s findings to the Coordinating
Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402871
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
CHAPTER 17. CAMPUS PLANNING
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§17.1 - 17.7
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.1 - 17.7 concerning the general rule provisions
for Campus Planning. Specifically, the rules proposed for repeal
cover a wide variety of topics. To provide better organization and
to increase clarity, these rules are being reorganized into several
new chapters being proposed contemporaneously in this issue
of the Texas Register.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§61.027, which provides the Coordinating Board with the
authority to adopt rules.

The repeal affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.1. Authority, Scope, and Purpose.
§17.2. Definitions.
§17.3. Governing Board Approval Required.
§17.4. Delegation of Authority.
§17.5. Application Procedures.
§17.6. Coordinating Board Standards.
§17.7. Intercollegiate Athletic Funded Projects.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402981
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER B. NEW CONSTRUCTION
AND REPAIR AND REHABILITATION
PROJECTS

19 TAC §17.10, §17.11

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.10 - 17.11 of Board rules concerning new con-
struction and repair and rehabilitation projects. Specifically, the
rules proposed for repeal cover a variety of topics related to new
construction and repair and rehabilitation projects. To provide
better organization and to increase clarity, these rules are being
reorganized into several new chapters being proposed contem-
poraneously in this issue of the Texas Register.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§61.027, which provides the Coordinating Board with the
authority to adopt rules.

The repeal affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.10. Evaluation Considerations.

§17.11. Time Limit on Approval.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402982
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER C. REAL PROPERTY
ACQUISITION PROJECTS
19 TAC §§17.20 - 17.24

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
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Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.20 - 17.24 of Board rules concerning real prop-
erty acquisition projects. Specifically, the rules proposed for re-
peal cover a variety of topics related to real property acquisition
projects. To provide better organization and to increase clarity,
these rules are being reorganized into several new chapters be-
ing proposed contemporaneously in this issue of the Texas Reg-
ister.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§61.027, which provides the Coordinating Board with the
authority to adopt rules.

The repeal affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.20. Additional Application Materials Required.

§17.21. Emergency Requests.

§17.22. Time Limit on Approval.

§17.23. Property Acquisitions not Approved.

§17.24. Eminent Domain.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402983
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER D. LEASED SPACE
19 TAC §17.30, §17.31

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register

office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.30 - 17.31 of Board rules concerning leased
space. Specifically, the rules proposed for repeal cover a variety
of topics related to leased space. To provide better organization
and to increase clarity, these rules are being reorganized into
several new chapters being proposed contemporaneously in
this issue of the Texas Register.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§61.027, which provides the Coordinating Board with the
authority to adopt rules.

The repeal affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.30. Limitations.

§17.31. Evaluation Considerations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402984
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER E. INSTITUTIONAL
REPORTING
19 TAC §§17.40 - 17.42

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.40 - 17.42 of Board rules concerning institutional
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reporting, space utilization, and space projection models.
Specifically, the rules proposed for repeal cover a variety of
topics related to institutional reporting, space utilization, and
space projection models. To provide better organization and to
increase clarity, these rules are being reorganized into several
new chapters being proposed contemporaneously in this issue
of the Texas Register.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§61.027, which provides the Coordinating Board with the
authority to adopt rules.

The repeal affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.40. Required Reports.
§17.41. Space Utilization.
§17.42. Space Projection Models.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402985
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§17.1 - 17.3

The Texas Higher Education Coordinating Board proposes new
§§17.1 through 17.3 concerning the general rule provisions
for Campus Planning. Specifically, these new sections replace
existing sections which are contemporaneously proposed for
repeal in this issue of the Texas Register. The new sections
assemble in one chapter, renumber, and clarify current Board
rules regarding the general provisions of Board approval or
disapproval of construction projects, property acquisitions, or
lease-purchase arrangements; assuring maximum use of facili-
ties; and developing standards and policies for management of
physical plants designed to streamline operations and improve

accountability. Significant additions and changes are indicated
as follows: §17.1 (Purpose and Scope) defines the purpose for
these rules. There is no change recommended from the current
rules. It also defines the application of these rules to all public
general academic institutions, Texas State Technical Colleges,
Lamar State Colleges, and health-related institutions as defined
in §61.058, Texas Education Code, except community colleges.
Section 17.2 (Authority) states the authority for this title and
that these rules establish and enforce standards to assure the
efficient use of construction funds, and provide for the orderly
development of physical plants to accommodate projected col-
lege student enrollments. Section 17.3 (Definitions) adds new
definitions, and the language has been edited for consistency.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.1. Purpose and Scope.
The purpose of this chapter is to provide guidance to the public and
to public institutions of higher education regarding approval or dis-
approval of construction projects, property acquisitions, or lease-pur-
chase arrangements; assuring maximum use of facilities; developing
standards and policies for management of physical plants designed to
streamline operations and improve accountability; and to achieve the
goals of the higher education plan approved by the Board.

§17.2. Authority.
Texas Education Code, §61.0572, requires the Board to assure the effi-
cient use of construction funds and the orderly development of physical
plants to accommodate projected college student enrollments. Texas
Education Code, §61.058, authorizes the Board to approve or disap-
prove all new construction and repair and rehabilitation of buildings
and facilities at institutions. Texas Education Code, §61.0582, requires
that each institution submit a campus master plan to the Board, and
Texas Education Code, §61.0583, requires the Board to conduct a com-
prehensive audit of all educational and general facilities. Texas Educa-
tion Code, §51.927, authorizes the Board to establish guidelines and an
approval process for awarding energy savings performance contracts.

§17.3. Definitions.
The following words and terms shall have the following meanings,
unless the context clearly indicates otherwise.
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(1) Acquisition--To come into possession or control of real
property or facilities. This includes the acceptance, purchase, lease-
purchase, sale, transfer, or exchange of land or facilities.

(2) Academic Facilities--Facilities used for primary
instruction, research, and public service functions of the institution.
Typical academic facilities include classrooms, libraries, administra-
tive and faculty offices, and student and research laboratories.

(3) Addition--Expansion or extension of an existing facil-
ity that increases its size or capacity.

(4) Assignable Area of a Building--The sum of all areas
within the interior walls of rooms on all floors of a building assigned
to, or available for assignment to, an occupant or use, excluding unas-
signed space. This is also referred to as net assignable square feet
(NASF).

(5) Athletic Facilities--Facilities used for athletic pro-
grams, including intercollegiate athletics, intramural athletics, and
athletically-oriented academic programs.

(6) Auxiliary Enterprise Buildings or Space-Income-gen-
erating structures and space such as dormitories, cafeterias, student
union buildings, stadiums, athletic facilities, housing or boarding fa-
cilities used by a fraternity, sorority, or private club, and alumni cen-
ters used solely for those purposes. Auxiliary space is not supported
by State appropriations.

(7) Board or Coordinating Board--The Texas Higher Edu-
cation Coordinating Board members and the agency.

(8) Building--A structure with at least two walls for per-
manent or temporary shelter of persons, animals (excluding animal
caging equipment), plants, materials, or equipment that is attached to
a foundation, roofed, serviced by a utility (exclusive of lighting), is a
source of maintenance and repair activities, and is under the control or
jurisdiction of the institution’s governing board, regardless of its loca-
tion.

(9) Campus Deferred Maintenance Plan (MP2)--A de-
tailed report of institutional programs to address deferred maintenance
and critical deferred maintenance.

(10) Campus Master Plan--A detailed audit of institutional
physical plant needs, including facilities construction and/or devel-
opment, and campus facilities infrastructure; the plan provides long-
range and strategic analyses and facilities development guidelines.

(11) Certification--Institutional attestation of reports or
other submissions as being true or as represented.

(12) Classroom--A room used for scheduled classes.
These rooms may be called lecture rooms, lecture-demonstration
rooms, seminar rooms, or general purpose classrooms. A classroom
may contain multimedia or telecommunications equipment, such as
those used for distance learning. A classroom may be furnished
with special equipment (e.g., globes, maps, pianos) appropriate to
a specific area of study. A classroom does not include conference
rooms, meeting rooms, auditoriums, or class laboratories.

(13) Class Laboratory--A room used primarily by regu-
larly scheduled classes that require special-purpose equipment for stu-
dent participation, experimentation, observation, or practice in a field
of study. Class laboratories may be referred to as teaching laborato-
ries, instructional shops, computer laboratories, drafting rooms, band
rooms, choral rooms, group studios. Laboratories that serve as indi-
vidual or independent study rooms are not included.

(14) Clinical Facility--A facility often associated with a
hospital or medical school that is devoted to the diagnosis and care of

patients in the instruction of health professions and allied health pro-
fessions; medical instruction may be conducted, and patients may be
examined and discussed. Clinical facilities include, but are not limited
to, patient examination rooms, testing rooms, and consultation rooms.

(15) Committee on Campus Planning--The members of the
Board appointed to consider facility-related issues.

(16) Commissioner--The chief executive officer of the
Texas Higher Education Coordinating Board.

(17) Critical Deferred Maintenance--The physical condi-
tions of a building or facility that places its occupants at risk of harm
or the facility at risk of not fulfilling its functions.

(18) Deferred Maintenance--An existing or imminent
building maintenance-related deficiency from prior years or the
current year that needs to be corrected, or scheduled preventive
maintenance tasks that were not performed because other tasks funded
within the budget were perceived to have higher priority status.
The accumulation of facility components in need of repair brought
about by age, use, or damage for which remedies are postponed or
considered backlogged. This may include those repairs postponed
due to insufficient funding.

(19) Diagnostic Support Laboratory-the central diagnostic
service area for a health care facility. Included are pathology labo-
ratories, pharmacy laboratories, autopsy rooms, isotope rooms, etc.,
providing such services as hematology, tissue chemistry, bacteriology,
serology, blood banks, and basal metabolism. In veterinary facilities,
this includes necropsy rooms.

(20) Education and General (E&G)--Space used for teach-
ing, research, or the preservation of knowledge, including the propor-
tional share used for those activities in any building or facility used
jointly with auxiliary enterprise, or space that is permanently unas-
signed. E&G space is supported by state appropriations.

(21) Emergency--An unforeseen combination of circum-
stances that calls for immediate action and requires an urgent need for
assistance or relief that, if not taken, would result in an unacceptable
cost to the state; or, an urgent need for assistance or relief due to a
nature disaster; or, an unavoidable circumstance whereby the delay of
the project approval would critically impair the institution’s function.

(22) Eminent Domain--A legal process wherein the insti-
tution takes private property for public use.

(23) Energy Systems--Infrastructure in a building that in-
cludes facility electric, gas, heating, ventilation, air conditioning, and
water systems.

(24) Energy Savings Performance Contract--A contract for
energy or water conservation measures to reduce energy or water con-
sumption or operating costs of institutional facilities. The estimated
savings in utility costs resulting from the conservation measures is
guaranteed to offset the cost of the measures over a specified period.

(25) Facilities Audit--Comprehensive review of institu-
tional facility development, planning activities, and reports.

(26) Facilities Inventory--A collection of building and
room records that reflects institutional space and how it is being used.
The records contain codes that are uniformly defined by the Board
and the United States Department of Education and reported by the
institutions on an ongoing basis to reflect a current facilities inventory.
The facilities inventory includes a record of property owned by or
under the control of the institution.

(27) Facilities Development Plan (MP1)--A detailed for-
mulation of institutional programs to address deferred maintenance,
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critical deferred maintenance, facilities construction, or physical plant
development.

(28) Financing Directly Derived from Students--Funds re-
sulting from the collection of fees or other charges to students, such as
designated tuition, student activities fees, housing revenue, bookstore
or student union revenue, etc. Bond proceeds for which one or more of
these sources provides debt service shall also be considered financing
directly derived from students.

(29) Financing Indirectly Derived from Students--Funds
generated from funds accumulated from students, primarily interest
on funds accumulated directly from students.

(30) Gift-A donation or bequest of money or another tangi-
ble item, a pledge of a contribution, or the acquisition of real property
or facilities at no cost to the state or to the institution. It may also
represent a method of finance for a project.

(31) Gross Square Feet (GSF)--The sum of all square feet
of floor areas within the outside faces of a building’s exterior walls.
This includes the areas, finished and unfinished, on all floors of an en-
closed structure, i.e., within the environmentally controlled envelope,
for all stories or areas which have floor surfaces.

(32) Housing Facility--A single- or multi-family residence
used exclusively for housing or boarding students, faculty, or staff
members.

(33) Information Resource Project--Projects related to the
purchase or lease-purchase of computer equipment, purchase of com-
puter software, purchase or lease-purchase of telephones, telephone
systems, and other telecommunications and video-teleconferencing
equipment.

(34) Intercollegiate Athletic Facility--Any facility used
primarily to support intercollegiate athletics, including stadiums,
arenas, multi-purpose centers, playing fields, locker rooms, coaches’
offices, and similar facilities.

(35) Infrastructure--The underlying foundation or basic
framework of a building or facility, including but not limited to,
plumbing, heating/ventilation/air conditioning, electrical, sewage,
drainage, architectural, safety and Code compliance, roads, grounds,
and landscaping.

(36) Institution or institution of higher education--A Texas
public institution of higher education as defined in Texas Education
Code, §61.003(8), except a community/junior college.

(37) Legislative Authority--Specific statutory authoriza-
tion.

(38) Lease--A contract by which real estate, equipment, or
facilities are conveyed for a specified term and for a specified rent.
Includes the transfer of the right to possession and use of goods for a
term in return for consideration. Unless the context clearly indicates
otherwise, the term includes a sublease.

(39) Lease-Purchase--A lease project that includes the ac-
quisition of real property by sale, mortgage, security interest, pledge,
gift, or any other voluntary transaction at some future time.

(40) Net Assignable Square Feet (NASF)--The sum of all
areas within the interior walls of rooms on all floors of a building as-
signed to, or available for assignment to, an occupant or use, excluding
unassigned areas. NASF includes auxiliary space and E&G space.

(41) New Construction--The creation of a new building or
facility, the addition to an existing building or facility, or new infra-
structure that does not currently exist on campus. New construction
would add square footage to an institution’s existing space.

(42) Non-student Sources--Funds generated from athletic
department operations, gifts and grants, facility usage fees, related rev-
enue, and appropriated funds.

(43) NCAA Football Bowl Championship Series--A pro-
gram of the NCAA under which certain NCAA Division I-A football
universities share proceeds of college bowl games.

(44) Phased Project--A project that has more than one part,
each one having fixed beginning and ending dates, specified cost esti-
mates, and scope. Phased projects consider future phase needs in the
project plan; each phase is able to stand alone as an individual project.

(45) Private Funding--Gifts, grants, or other funds to be
used for facilities development projects that are provided by persons or
entities other than the university or institution requesting consideration
of the project.

(46) Project--A task or activity that includes the construc-
tion, repair, renovation, addition, alteration of a building or facility or
its infrastructure, or the acquisition of real property.

(47) Real Property--Land with or without improvements
such as buildings.

(48) Repair and Renovation (R&R)--Construction up-
grades to an existing building, facility, or infrastructure that currently
exists on campus; this includes the finish-out of shell space. R&R
may add E&G space, but does not increase a building or facility’s
overall gross square footage.

(49) Replacement Value--The value of an institution’s
overall campus facilities, as determined annually by the Board.
The method of calculation is based upon recently approved Board
project costs, with adjustments based upon room types and the
institution’s location within the state. Replacement values for public
universities, the Lamar State Colleges, and the Texas State Technical
Colleges are calculated only for E&G space. Replacement values for
public health-related institutions are calculated for the NASF space.
Replacement values are used to measure the validity of construction
projects that are submitted to the Board for approval and are not
recommended for insurance purposes.

(50) Research Facility--A facility used primarily for exper-
imentation, investigation, or training in research methods, professional
research and observation, or a structured creative activity within a spe-
cific program. Included are laboratories used for experiments or test-
ing in support of instructional, research, or public service activities.

(51) Shell Space--An area within a building with an unfin-
ished interior designed to be converted into usable space at a later date.

(52) Space Need--The result of the comparison of an insti-
tution’s actual space to the predicted need as calculated by the Board’s
Space Projection Model.

(53) Standard--Basis, criteria, or benchmark used for eval-
uating the merits of a project request or an institutional comparison to
a benchmark.

(54) Tracking Report--Institutional reports indicating the
status of approved projects.

(55) Tuition Revenue Bonds Project--A project for which
an institution has legislative authority to finance a construction or land
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acquisition project as provided for in Texas Education Code, §§55.01-
55.25.

(56) Unimproved Real Property--Real property on which
there are no buildings or facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402969
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER B. BOARD APPROVAL
19 TAC §§17.10 - 17.14

The Texas Higher Education Coordinating Board proposes new
§§17.10 - 17.14 concerning Campus Planning, Board Approval.
Specifically, these new sections replace existing sections which
are contemporaneously proposed for repeal in this issue of the
Texas Register. The new sections assemble in one chapter,
renumber, and clarify current Board rules regarding the provi-
sions of Board approval or disapproval of construction projects,
property acquisitions, or lease-purchase arrangements; assur-
ing maximum use of facilities; and developing standards and poli-
cies for management of physical plants designed to streamline
operations and improve accountability. Significant additions and
changes are indicated as follows: §17.10 clarifies that the follow-
ing types of projects require Board approval: new construction
of buildings and facilities and/or additions to buildings and facil-
ities; repair and renovation projects for buildings and facilities;
unimproved and improved real property purchases; improved
real property acquired by gift or lease-purchase if the institution
intends to include the improved real property in its E&G buildings
and facilities inventory and the value of the improved property
is more than $300,000; auxiliary enterprise projects; intercolle-
giate athletic projects; and Energy Savings Performance Con-
tract projects. This section also clarifies the process for notifi-
cation in the event that a facilities development project not ap-
proved by the Board has been developed by the institution. Sec-
tion 17.11 clarifies that the following types of projects are exempt
from Board approval: new construction and addition projects
costing less than $1 million; repair and renovation projects cost-
ing less than $2 million; Projects at The University of Texas at
Austin, Texas A&M University, and Prairie View A&M University
financed more than 50 percent with Permanent University Fund
bond proceeds or Available University Fund funds; Construction,
repair, or rehabilitation of privately owned buildings and facili-
ties on land leased from an institution if the construction, re-
pair, or rehabilitation is financed entirely from funds not under
the control of the institution; Gifts, grants, or lease-purchase ar-
rangements intended for clinical or research facilities; New con-
struction or major repair and rehabilitation projects specifically
approved by the legislature; Gifts or lease-purchase of unim-
proved real property; and Gifts or lease-purchase of improved
real property that the institution does not intend to include in
its E&G buildings and facilities inventory. Board approval is re-
quired prior to inclusion of previously accepted E&G space in

the institution’s facilities inventory. Section 17.12 (Delegation of
Approval Authority) provides for the delegation of approval au-
thority from the Board to the Commissioner and the Commit-
tee on Campus Planning. The change in this section clarifies
the approval authority for gifts or acquisition of improved real
property and provides for approval of emergency requests. Sec-
tion 17.13 (Approval Considerations) provides clarification of fac-
tors the Board or its delegates shall consider for campus devel-
opment projects. This section requires appropriate governing
board approval prior to submission to the Board for approval and
clarifies the submission of unrelated projects in a single appli-
cation. Additionally, this section identifies the criteria the project
must consider, including the Board standards, gifts or donations,
increases in student fees, consideration of privatization for auxil-
iary projects, compliance with other state and federal standards,
inclusion in the institutions long-range master plan and reports
to the Board, and compliance with HUB subcontracting require-
ments. This section also requires verification that the project
complies with energy efficiency requirements and consideration
of Energy Savings Performance Contract as a viable alternative.
Section 17.14 (Re-approval Required) clarifies that re-approval
consideration is required when changes in the project cause in-
creases in cost or square footage or funding sources. It also
clarifies that re-approval consideration is required if contracts or
property purchases are not consummated within the specified
time frames.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.10. Board Approval.

(a) Unless exempted from Board approval under the provi-
sions of §17.11 of this title (relating to Projects Exempt from Board
Approval), the Board shall approve or disapprove the following
projects or phase of a project at institutions of higher education,
regardless of funding source:

(1) New construction of building and facilities and/or ad-
ditions to buildings and facilities;

(2) Repair and renovation projects for buildings and facil-
ities;

PROPOSED RULES May 14, 2004 29 TexReg 4651



(3) Unimproved and improved real property purchases;

(4) Improved real property acquired by gift or lease-pur-
chase if the institution intends to include the improved real property
in its E&G buildings and facilities inventory and the value of the im-
proved property is more than $300,000;

(5) Auxiliary enterprise projects;

(6) Intercollegiate Athletic projects; and

(7) Energy Savings Performance Contract projects.

(b) If an institution does not obtain Board approval for these
projects, a notification of noncompliance shall be sent to the president
of the institution by the Commissioner, requesting that a project appli-
cation be submitted for consideration, and an explanation of the rea-
son for not seeking Board approval for the project shall be included.
A copy of the notification shall be provided to the Board members,
chairman of the institution’s governing board, Governor, Lieutenant
Governor, Speaker of the House of Representatives, the State Auditor,
and the Legislative Budget Board.

§17.11. Projects Exempt from Board Approval.

The following types of projects are exempt from Board approval:

(1) New construction projects costing less than $1 million;

(2) Repair and renovation projects costing less than $2 mil-
lion;

(3) Projects at The University of Texas at Austin, Texas
A&M University, and Prairie View A&M University financed more
than 50 percent with Permanent University Fund bond proceeds or
Available University Fund funds;

(4) Construction, repair, or rehabilitation of privately
owned buildings and facilities on land leased from an institution if the
construction, repair, or rehabilitation is financed entirely from funds
not under the control of the institution;

(5) Gifts, grants, or lease-purchase arrangements intended
for clinical or research facilities;

(6) New construction or repair and rehabilitation projects
to be undertaken pursuant to specific legislative authority;

(7) Lease of property or facilities;

(8) Gifts or lease-purchase of unimproved real property;
and

(9) Gifts or lease-purchase of improved real property that
the institution does not intend to include in its E&G buildings and facil-
ities inventory and the value of the improved real property is $300,000
or less.

§17.12. Delegation of Approval Authority.

(a) Commissioner. The Board authorizes the Commissioner
to review or approve the following types of projects upon certification
of authority by the proposing institution’s governing board, providing
the project meets all of the specified Board standards for that project
type:

(1) New construction with a total project cost of not more
than $5 million;

(2) Repair and renovation of existing buildings or facilities
with a total project cost of not more than $5 million;

(3) Gifts or acquisition of improved real property with
E&G space having a value of not more than $300,000;

(4) Purchase of real property having a value of not more
than $300,000;

(5) Evaluation of projects funded more than 50 percent
with tuition revenue bond proceeds that meet Board standards;

(6) Auxiliary enterprise projects being acquired, con-
structed, or renovated without the use of state general revenue funds
and with a total project cost of not more than $10 million;

(7) Projects previously reviewed or approved by the Com-
missioner but requiring first or second reconsideration under the pro-
visions of §17.14 of this title (relating to Re-approval of Projects),
providing they continue to be eligible for Commissioner approval; and

(8) Projects previously reviewed or approved by the Board,
Committee, or Commissioner that require reconsideration under the
provisions of §17.14 of this title (relating to Re-approval of Projects)
relating to any change in the funding source of an approved project;
and

(9) Emergency requests eligible for Commissioner
approval under the provisions of §17.22 of this title (relating to
Emergency Approval of Projects).

(b) Committee on Campus Planning. The Board authorizes
the Committee on Campus Planning to approve the following types of
projects, upon certification of authority by the proposing institution’s
governing board:

(1) New construction projects having a total project cost
more than $5 million but not more than $10 million;

(2) Repair and renovation of existing buildings or facilities
having a total project cost of more than $5 million;

(3) Purchase of real property having a value more than
$300,000 but not more than $5 million;

(4) Gifts or acquisition of improved real property with
E&G space having a value more than $300,000 but not more than $5
million;

(5) Evaluation of projects funded more than 50 percent
with tuition revenue bond proceeds and not qualifying for Commis-
sioner approval;

(6) Auxiliary enterprise projects costing more than $10
million but more than $20 million;

(7) Projects previously approved but requiring re-approval
under the provisions of §17.14 of this title (relating to Re-approval of
Projects) and not eligible for re-approval by the Commissioner;

(8) Any new construction, major repair and renovation, or
property acquisition submitted by a system that only affects the system,
and not a component institution;

(9) Emergency requests eligible for Committee approval
under the provisions of § 17.22 of this title (relating to Emergency
Approval of Projects).

(10) Any project referred to the Committee on Campus
Planning by the Commissioner; and

(11) Any project requiring a third re-approval under the
provisions of §17.14 of this title (relating to Re-approval of Projects).

(c) Board. The following types of projects shall be approved
by the Board:

(1) New construction with a total project cost of more than
$10 million;
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(2) Purchase of real property having a value of more than
$5 million;

(3) Gifts or acquisition of improved real property with
E&G space having a value of more than $5 million;

(4) Auxiliary enterprise projects costing more than $20
million; and

(5) Any project referred to the Board by the Committee on
Campus Planning or the Commissioner.

(d) The Commissioner may refer projects to the Committee on
Campus Planning or the Board. The Committee on Campus Planning
may refer projects to the Board.

(e) Decisions of the Committee on Campus Planning are final.
Decisions of the Commissioner may be appealed to the Board.

§17.13. Approval Considerations.
(a) The Board’s consideration and determination shall be lim-

ited to the purpose for which the new or remodeled buildings are to
be used to assure conformity with approved space utilization standards
and the institution’s approved programs, role, and mission.

(b) The Board shall consider the purpose for which the new
or remodeled buildings are to be used, cost factors, and the financial
implications of the project to the state.

(c) The Board shall consider the extent to which each of the
standards outlined in §§17.30 - 17.51 of this title (relating to Rules Ap-
plying to New Construction and Addition Projects, Repair and Renova-
tion Projects, and Real Property Acquisition Projects) have been met.

(d) The Board shall ascertain that standards and specifications
for new construction or repair and rehabilitation of all buildings and
facilities are in accordance with Texas Government code, §§469.001 -
469.105, concerning the elimination of architectural barriers.

§17.14. Re-approval of Projects.
(a) Previously approved construction and renovation projects

shall be resubmitted to the Board for re-approval if:

(1) the total cost of a project exceeds cost estimates by
more than 10 percent; or

(2) gross square footage is changed by more than 10 per-
cent; or

(3) the institution has not contracted for the project within
18 months from its final Board approval date; or

(4) any funding source of an approved project is changed.

(b) Approvals for the purchase of real property are valid for
two years from the date of Board approval. Property acquisitions not
completed in that time shall be resubmitted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402970
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦

SUBCHAPTER C. RULES APPLYING TO ALL
PROJECTS
19 TAC §§17.20 - 17.22

The Texas Higher Education Coordinating Board proposes new
§§17.20 - 17.22 concerning rules applying to all projects. Specif-
ically, these new sections replace existing sections which are
contemporaneously proposed for repeal in this issue of the Texas
Register. The new sections assemble in one chapter, renumber,
and clarify current Board rules regarding the general provisions
for Board and institutional reporting. Significant additions and
changes are indicated as follows: §17.20 (Criteria for Approval
of Projects) clarifies the criteria for project approval, including:
the obligation of meeting the Board’s standards; consideration
of financing and source of funds for the project; consideration of
alternatives and feasibility for privatization of both construction
and operation of auxiliary facilities; consideration of the effect
of property acquisitions on residential neighborhoods; consider-
ation of inclusion of the project in the institutional Master Plan;
and compliance with applicable state and federal regulations and
rules. Section 17.21 (Application Procedures) provides instruc-
tions for submission of a project for consideration by the Board
and the project submission schedule. Section 17.22 (Emergency
Requests) is a new section providing that the Commissioner or
the Committee on Campus Planning may act upon requests of
an emergency nature between scheduled meetings of the Board.
This section clarifies the application process, ratification by the
Committee on Campus Planning, and the criteria for determining
if the request is justified. In addition, this section would require
that the President of the institution sign the request and that this
authority may not be delegated within the institution.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.20. Criteria for Approval of Projects.

Projects considered for approval shall meet the following criteria:

(1) The project shall meet all applicable Board standards as
described in §§17.30 - 17.51 of this title (relating to Rules Applying
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to New Construction and Addition Projects, Repair and Renovation
Projects, and Real Property Acquisition Projects).

(2) If the project financing involves private gift or grant
funds, these funds are either in-hand or the governing board shall com-
mit an alternative source of funds, or if the private gift or grant funds
are not received, the governing board agrees to forego the project.

(3) If the project causes an increase in student fees, such
increases are executed in accordance with the applicable laws concern-
ing approval by the student body.

(4) If the project involves construction of a dormitory,
bookstore, food service facility, or other facility for which privati-
zation may be a viable alternative, the governing board shall have
considered the feasibility of privatization of both construction and
operation of the facility.

(5) If applicable, the project complies with the minimum
flood plain management standards established by the Texas Commis-
sion on Environmental Quality (TQEC) and the Federal Emergency
Management Agency (FEMA).

(6) If the project includes the acquisition of real property,
the governing board shall have given appropriate consideration to the
effect of the acquisition on residential neighborhoods.

(7) If the project includes the acquisition of real property,
the acquisition shall be included in the institution’s long-range campus
master plan.

(8) The project shall be included in the institution’s most
recently submitted Facilities Development Plan (MP1 report) or the
institution shall certify that the project represents an opportunity or
emergency that could not be foreseen.

(9) If applicable, the project complies with Texas Govern-
ment Code, §§469.001 - 469.105, concerning the elimination of re-
strictive barriers.

(10) The project shall comply with Life Safety Standards
adopted by the State Fire Marshal.

(11) The institution verifies that the project complies with
Texas Government Code, §447.004, regarding energy efficiency and
shall provide a Certificate of Compliance to the State Energy Conser-
vation Office prior to occupancy. If the project involves energy savings
or conservation, the governing board shall have considered the feasibil-
ity of an Energy Savings Performance Contract as a viable alternative.

(12) The institution shall verify that it will comply with
Texas Government Code, §2161.252 - 2161.253, concerning Histori-
cally Underutilized Business Subcontracting Plans.

§17.21. Application Procedures.

(a) Institutions shall request Board consideration for approval
of projects on forms specified by the Board. The project application
shall be submitted electronically.

(b) Institutions shall submit the following materials for the
consideration of projects by the Commissioner, Committee on Campus
Planning, or Board:

(1) a completed project application submitted electroni-
cally through the Board’s website;

(2) a signed Board of Regents Certification form certifying
that the institution’s Board of Regents has approved the project and that
the project meets the criteria specified in §17.20 of this title (relating
to Criteria for Approval of Projects);

(3) a signed verification of compliance with applicable
state and or federal requirements, and

(4) any other documentation or information the institution
believes will assist in the evaluation of the project.

(c) Project submission schedule:

(1) Projects to be considered by the Commissioner may be
submitted at any time.

(2) Projects to be considered by the Committee on Campus
Planning or the Board shall be submitted at least 70 days prior to the
regularly scheduled Board meeting at which consideration is desired.

§17.22. Emergency Approval of Projects.

(a) An emergency project may be approved by the Commis-
sioner or the Committee on Campus Planning between regularly sched-
uled meetings of the Board. If necessary to address the emergency,
the Commissioner may approve emergency projects between regularly
scheduled meetings of the Board in consultation with the Chair of the
Committee on Campus Planning.

(b) If an emergency project is approved by the Commissioner,
the project shall be reported to the next regularly scheduled Committee
on Campus Planning meeting.

(c) Approval of each emergency project shall be signed by the
president of the institution. The president of the institution may not
delegate this authority within the requesting institution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402971
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER D. RULES APPLYING TO NEW
CONSTRUCTION AND ADDITION PROJECTS
19 TAC §17.30, §17.31

The Texas Higher Education Coordinating Board proposes new
§§17.30 through 17.31 concerning new construction and addi-
tion projects. Specifically, these new sections replace existing
sections which are contemporaneously proposed for repeal in
this issue of the Texas Register. The new sections assemble in
one chapter, renumber, and clarify current Board rules regarding
the general provisions for the consideration of new construction
and addition projects. Significant additions and changes are indi-
cated as follows: §17.30 (Board Standards) clarifies and defines
the institutional and project standards set by the Board for new
construction and addition projects. The new section requires that
the institution meet standards for deferred maintenance and crit-
ical deferred maintenance. The new section also requires that
the project meet standards for space need, cost, and efficiency.
The proposed change would provide for variances from a single
standard for efficiency to accommodate special or mixed-use fa-
cilities, office space, and diagnostic support laboratories. In ad-
dition, the proposed change would provide for variances in space
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need to accommodate consideration of future enrollment. Sec-
tion 17.31 (Additional Requirements) specifies that space utiliza-
tion guidelines for classrooms and class laboratories will be con-
sidered by the Board in its evaluation of new construction and/or
addition projects.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the sections are in effect, there will not
be any fiscal implications to state or local government as a result
of enforcing or administering the rules.

Dr. Greene has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711 email: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.30. Standards for New Construction and/or Addition Projects.

To obtain Board approval for a new construction and/or addition
project, an institution shall demonstrate that the project complies with
the following standards:

(1) Institutional Standards. The institution shall demon-
strate that a new construction and/or addition project complies with
the following institutional standards:

(A) Deferred Maintenance.

(i) The Board standard for deferred maintenance
shall be the ratio of campus deferred maintenance costs to replacement
value of 5 percent or less.

(ii) If the ratio of campus deferred maintenance
costs to replacement value is more than 5 percent, a project may be
approved if the institution demonstrates that:

(I) the project is intended to reduce the deferred
maintenance on the campus, or

(II) the institution has demonstrated a reduction
in its deferred maintenance to replacement value ratio 10 percent or
more for the immediate prior three years.

(iii) Alternatively, if the deferred maintenance to re-
placement value ratio is greater than 5 percent, a project may be ap-
proved if the institution:

(I) submits a written plan on a form specified by
the Board for substantial progress toward meeting the standard; and

(II) provides the Board with a statement signed
by the president of the institution, regarding its ability to support and

maintain the proposed facility while continuing to address current in-
stitutional facility maintenance needs. The president of the institution
may not delegate this authority.

(B) Critical Deferred Maintenance.

(i) The Board standard for critical deferred mainte-
nance is zero.

(ii) If the critical deferred maintenance is greater
than zero, a project may be approved if the institution:

(I) Develops an acceptable plan in place to ad-
dress any critical deferred maintenance reported on the master plan;
and

(II) the institution shall demonstrate progress to-
wards meeting the plan goals; and

(III) the institution shall provide the Board with
a statement signed by the president of the institution regarding its abil-
ity to support and maintain the proposed facility while continuing to
address current institutional facility maintenance needs. The president
of the institution may not delegate this authority.

(2) Project Standards. The institution shall demonstrate
that a new construction or addition project complies with the following
project standards:

(A) Space Need--The project shall not create a cam-
pus space surplus, or add to an existing surplus, as determined by the
Board’s space projection model report, required by § 17.100 of this
title (relating to Board Reports).

(i) If the institution has a predicted surplus of space
in the current Space Projection Model report and the project is required
to accommodate future predicted enrollment growth, the Board may
consider a written plan from the institution, on a form specified by the
Board, for substantial progress toward meeting the standard. The plan
must include:

(I) an explanation of the expected growth and
how the predicted growth will impact the institution;

(II) a demonstration of progress towards elimi-
nating the surplus;

(III) a statement regarding the ability of the in-
stitution to support and maintain the proposed facility while continuing
to address current institutional facility needs; and

(IV) a demonstration that, upon completion of
the project, the institution will comply with the Board standard and
eliminate the space surplus.

(V) The plan shall be signed by the president of
the institution. The president of the institution may not delegate this
authority within the requesting institution.

(ii) If more than one project is submitted for
an agenda, all projects submitted for the current agenda will be
considered in the determination of a campus surplus or deficit.

(B) Cost--The construction building cost per gross
square foot shall be within the range of similar projects approved by
the Board within the last five years, adjusted for inflation as described
in the board’s Construction Cost report (§17.100 of this title relating
to Board Reports). If the construction cost per gross square foot
exceeds the maximum cost of similarly approved projects, the cost
per gross square foot shall not exceed the highest actual construction
cost per gross square foot reported to R.S. Means.
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(C) Efficiency--The ratio of NASF to GSF for the space
in projects for classrooms and general purpose facilities shall be 0.60
or greater. Where the following specialized space is predominant in
the project, the ratios of NASF to GSF shall be as follows:

(i) Office space: 0.65 or greater;

(ii) Diagnostic support laboratories: 0.50 or greater;
and

(iii) For mixed-use facilities, the ratio of NASF to
GSF shall be calculated for each space type and considered separately.

§17.31. Additional Requirements.

In addition to the consideration of the standards provided in §17.30
of this title (relating to Standards for New Construction and/or Addi-
tion Projects), the Board shall consider the following space utilization
guidelines for classroom and/or class laboratories:

(1) For classrooms, 38 hours average weekly hours of use;
and

(2) For class laboratories, 25 hours of average weekly
hours of use.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402972
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER E. RULES APPLYING TO
REPAIR AND RENOVATION PROJECTS
19 TAC §17.40, §17.41

The Texas Higher Education Coordinating Board proposes new
§17.40 and §17.41, concerning repair and renovation projects.
Specifically, these new sections replace existing sections which
are contemporaneously proposed for repeal in this issue of the
Texas Register. The new sections assemble in one chapter,
renumber, and clarify current Board rules regarding the gen-
eral provisions for the consideration of repair and renovation
projects. Significant additions and changes are indicated as
follows: §17.40, Standards for Repair and Renovation Projects,
clarifies the institutional and project standards for repair and
renovation projects. The new section requires that the institution
meet standards for deferred maintenance, critical deferred
maintenance, and space utilization. The new section also re-
quires that the project meet standards for space need, cost, and
that the project would not reduce the existing ratio of assignable
square feet to gross square feet for the building. Section 17.41,
Additional Requirements, would require that projects for repair
and renovation of energy systems consider Energy Savings
Performance Contract and demonstrate to the Board that the
presented alternative is in the best interest of the state.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there

will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.40. Standards for Repair and Renovation Projects.

To obtain Board approval for a repair or renovation project, an insti-
tution shall demonstrate that the project complies with the following
standards:

(1) Institutional Standards. The institution shall demon-
strate that a repair or renovation project complies with the standards re-
quired in §17.30(1) of this title (relating to Institutional Standards) and
the additional requirements for space utilization described in §17.31
of this title (relating to Additional Requirement).

(2) Project Standards.

(A) Space Need and Cost--The institution shall demon-
strate that the repair or renovation project complies with the standards
required in §17.30(2)(A) and (B) of this title (relating to Space Need
and Cost).

(B) Efficiency--The institution shall demonstrate that
the project does not reduce the existing ratio of NASF to GSF for the
building.

§17.41. Additional Requirements.

For projects for the repair and/or renovation of energy systems, an
institution shall be required, in addition to the requirements of §17.21
of this title (relating to Application Procedures), to:

(1) award an Energy Savings Performance Contract; or

(2) demonstrate that an alternative to the use of an Energy
Savings Performance Contract is in the best interest of the State.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402973
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114
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♦ ♦ ♦
SUBCHAPTER F. RULES APPLYING TO REAL
PROPERTY ACQUISITION PROJECTS
19 TAC §§17.50 - 17.52

The Texas Higher Education Coordinating Board proposes new
§§17.50 - 17.52, concerning real property acquisition projects.
Specifically, these new sections replace existing sections which
are contemporaneously proposed for repeal in this issue of the
Texas Register. The new sections assemble in one chapter,
renumber, and clarify current Board rules regarding the gen-
eral provisions for the consideration of real property acquisition
projects. Significant additions and changes are indicated as fol-
lows: §17.50, Standards for Real Property Acquisition Projects,
clarifies and defines the institutional and project standards set
by the Board for real property projects. The new section requires
that the institution meet standards for deferred maintenance, crit-
ical deferred maintenance, and space utilization; it also requires
that the project meet standards for space need and cost. Sec-
tion 17.51, Additional Requirements, would require that applica-
tions for real property projects include appropriate property ap-
praisal reports estimating the market value of the real property
and required appraiser credentials. Section 17.52, Eminent Do-
main, would provide that Board approval is required prior to com-
mencement of eminent domain proceedings, that the institution
shall provide evidence of efforts made to reach an agreement
with the property’s owner, and that the intuition must report the
costs associated with eminent domain proceedings to the Board.
This section removes the requirement for the institution to report
estimated legal costs in the project application.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.50. Standards for Real Property Acquisition Projects.

To obtain Board approval for a real property acquisition project, an in-
stitution shall demonstrate that the project complies with the following
standards:

(1) Space Need--The institution shall demonstrate that
the real property project complies with the standards required in
§17.30(2)(A) of this title (relating to Space Need).

(2) Cost--The proposed purchase price shall be within the
two appraisal values.

(3) Repair and Renovation--If the project includes repair
and renovation of any improvements on the property, the standards in
§17.40(2) of this title (relating to Project Standards) shall apply.

§17.51. Additional Requirements.
(a) Appraisals.

(1) If the cost of the real property is $50,000 or more, an
institution shall provide two appraisal reports providing a current value
of the property. The most recent appraisal of the local property tax
appraisal district may be used for one of these reports.

(2) If the cost of the real property is less than $50,000, an
institution shall submit a brief description of the information that it
has relied upon to determine the current market value or provide an
appraisal report estimating the current market value of the property.

(b) Appraiser Credentials. Any appraisal report provided to
the Board under this section shall certify that the appraiser(s) meets
one of the following requirements:

(1) Is a senior member of the Appraisal Institute (M.A.I,
S.R.P.A. and S.R.A.);

(2) Is a senior member of the American Society of Ap-
praisers with the professional designation in real estate; or

(3) Is a senior member or appraiser-counselor of the Na-
tional Association of Independent Fee Appraisers (designated I.F.A.S.
or I.F.A.C.).

(c) The requirement for appraisals in no way obligates the in-
stitution to release the figures to property owners during the acquisition
process, nor does the requirement of appraisals deny the institution the
right to settle a purchase at a price below the appraisals.

(1) An institution may place the word "Confidential" on
each appraisal submitted to the Board under this section.

(2) The Board shall refer any public request for an ap-
praisal that is marked "Confidential" to the Office of the Attorney Gen-
eral and provide notice to the institution that a request for the appraisal
has been made under the Public Information Act found in Texas Gov-
ernment Code, Chapter 552.

§17.52. Eminent Domain.
(a) Board approval for acquisitions in which eminent domain

may be necessary shall be obtained prior to the commencement of
eminent domain proceedings.

(b) The institution shall provide to the Board evidence of good
faith efforts made to reach an agreement with the property’s owner.

(c) Upon resolution, the institution shall promptly report to
the Board the costs associated with the eminent domain proceedings.
Re-approval of the project by the Board shall not be necessary unless
the court establishes a purchase price 10 percent higher than that ap-
proved by the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402974
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Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER G. RULES APPLYING TO
AUXILIARY ENTERPRISE PROJECTS
19 TAC §17.60

The Texas Higher Education Coordinating Board proposes new
§17.60, concerning auxiliary enterprise projects. Specifically,
this new section replaces existing sections which are contempo-
raneously proposed for repeal in this issue of the Texas Register.
The new section assembles in one chapter, renumber, and clar-
ify current Board rules regarding the general provisions for the
consideration of auxiliary enterprise projects. Significant addi-
tions and changes are indicated as follows: §17.60, Standards
for Auxiliary Enterprise Projects, clarifies and defines the insti-
tutional and project standards set by the Board for auxiliary en-
terprise projects. The new section requires that the project meet
the associated standards for similar project types.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new section is in effect, there will
not be any fiscal implications to state or local government as a
result of enforcing or administering the section.

Dr. Greene has also determined that for each year of the first five
years the new section is in effect, the public benefit anticipated as
a result of administering the section will be more efficient Board
meetings and Board operations related to Campus Planning ac-
tivities. There is no effect on small businesses. There are no
anticipated economic costs to persons who are required to com-
ply with the new section as proposed. There is no impact on
local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new section is proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new section affects the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.60. Standards for Auxiliary Enterprise Projects.

To obtain Board approval for an auxiliary enterprise project, an insti-
tution shall demonstrate that the project complies with the following
standards:

(1) Institutional Standards. The institution shall demon-
strate that an auxiliary enterprise project complies with the standards
required in §17.30(1)(A) and (B) of this title (relating to Deferred
Maintenance and Critical Deferred Maintenance).

(2) Project Standards. The following basic standards shall
apply to all auxiliary enterprise projects considered by the Board,
Committee on Campus Planning, or the Commissioner:

(A) New construction and/or Additions--New construc-
tion of or additions to Auxiliary Enterprise Projects shall be considered
under the provisions of §17.30(2) of this title (relating to Project Stan-
dards).

(B) Repair and Renovation--Repair or renovation of
Auxiliary Enterprise Projects shall be considered under the provisions
of §17.40(2) of this title (relating to Project Standards) and §17.41 of
this title (relating to Additional Requirements).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402975
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER H. RULES APPLYING TO
INTERCOLLEGIATE ATHLETIC PROJECTS
19 TAC §17.70, §17.71

The Texas Higher Education Coordinating Board proposes new
§17.70 and §17.71, concerning intercollegiate athletic projects.
Specifically, these new sections replace existing sections which
are contemporaneously proposed for repeal in this issue of the
Texas Register. The new sections assemble in one chapter,
renumber, and clarify current Board rules regarding the gen-
eral provisions for the consideration of intercollegiate athletic
projects. Significant additions and changes are indicated as
follows: §17.70, Standards Applying to Intercollegiate Athletic
Projects, clarifies and defines the institutional and project stan-
dards set by the Board for intercollegiate athletic projects. The
new section requires that the project meet the associated stan-
dards for similar project types. Section 17.71, Additional Re-
quirements defines considerations and limitations on projects
that support intercollegiate athletics. There is no change pro-
posed in the provisions of this section.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.
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The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.70. Standards Applying to Intercollegiate Athletic Projects.

To obtain Board approval for an intercollegiate athletic project, an in-
stitution must demonstrate that the project complies with the following
standards:

(1) Institutional Standards. The institution shall demon-
strate that an Intercollegiate Athletic Project complies with the stan-
dards required in §17.30(1)(A) and (B) of this title (relating to Deferred
Maintenance and Critical Deferred Maintenance).

(2) Project Standards. The following basic standards shall
apply to all Intercollegiate Athletic Projects considered by the Board,
Committee on Campus Planning, or the Commissioner:

(A) New construction and/or Additions--New construc-
tion of or addition to an Intercollegiate Athletic Project shall be consid-
ered under the provisions of §17.30(2) of this title (relating to Project
Standards).

(B) Repair and Renovation--Repair or renovation of
an Intercollegiate Athletic Project shall be considered under the
provisions of §17.40(2) of this title (relating to Project Standards) and
§17.41 of this title (relating to Additional Requirements).

§17.71. Additional Requirements.

The following additional requirements shall be considered by the
Board in evaluating projects that support intercollegiate athletics at
Texas public universities:

(1) If a facility is used for both intercollegiate athletics and
educational and general purposes, the cost of the facility shall be ap-
propriately prorated.

(2) The use of student fees for financing construction
projects that support intercollegiate athletics shall be limited to no
more than 50 percent of the total project cost at Texas institutions that
participate in the Bowl Championship Series and to 75 percent of the
total project cost at other universities.

(3) For institutions participating in the NCAA Football
Bowl Championship Series, Board approval of projects supporting
intercollegiate athletics normally shall be conditional upon a finding
that no more than 50 percent of the financing is derived, directly or
indirectly, from students.

(4) For institutions not participating in the NCAA Football
Bowl Championship Series, Board approval of projects supporting in-
tercollegiate athletics shall normally be conditional upon a finding that
no more than 75 percent of the financing is derived, directly or indi-
rectly, from students.

(5) In making its findings, the Board may consider the total
allocation of revenue supporting intercollegiate athletics.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402976

Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER I. RULES APPLYING
TO ENERGY SAVINGS PERFORMANCE
CONTRACT PROJECTS
19 TAC §§17.80 - 17.82

The Texas Higher Education Coordinating Board proposes new
§§17.80 - 17.82, concerning Energy Savings Performance Con-
tract projects. Specifically, these new sections assemble in one
chapter, renumber, and clarify current Board rules regarding the
general provisions for the consideration of Energy Savings Per-
formance Contract projects. Significant changes are indicated
as follows: §17.80, Projects Requiring Board Approval, clarifies
that the Board shall approve or disapprove all Energy Savings
Performance Contract projects and specifies that Energy Sav-
ings Performance Contract projects be considered under the pro-
visions of §17.40 and §17.41 of this title. This section specifies
the types of renovations to be included in Energy Savings Per-
formance Contract projects. Section 17.81, Standards for En-
ergy Savings Performance Contract projects clarifies that the in-
stitutional and project standards set by the Board for repair and
renovation projects apply to Energy Savings Performance Con-
tract projects. Section 17.82, Additional Requirements would re-
quire that applications for Energy Savings Performance Contract
projects include specified certifications by a professional engi-
neer licensed in the State of Texas. These certifications include
compliance with applicable state, federal, and local statutes; in-
clusion of an energy assessment report and a calculation of en-
ergy savings as a direct result of the project; and a definition of
the savings to be realized. Additionally, this section would re-
quire that institutions provide a copy of the signed Energy Sav-
ings Performance Contract within 30 days of the effective date of
the contract.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
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rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
61.0583, and 51.927.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.80. Projects Requiring Board Approval.
Board approval is required before an institution enters into an energy
savings performance contract. Energy savings performance contracts
include the installation or implementation of:

(1) insulation of a building structure and systems within a
building;

(2) storm windows or doors, caulking or weather strip-
ping, multi-glazed windows or doors, heat-absorbing or heat-reflective
glazed and coated window or door systems, or other window or door
system modifications that reduce energy consumption;

(3) automatic energy control systems, including computer
software and technical data licenses;

(4) heating, ventilating, or air conditioning system modifi-
cations or replacements that reduce energy or water consumption;

(5) lighting fixtures that increase energy efficiency;

(6) energy recovery systems;

(7) electric systems improvements;

(8) water-conserving fixtures, appliances, and equipment
or the substitution of non-water-using fixtures, appliances, and equip-
ment;

(9) water-conserving landscape irrigation equipment;

(10) landscaping measures that reduce watering demands
and capture and hold applied water and rainfall, including:

(A) landscape contouring, including the use of berms,
swales, and terraces; and

(B) the use of soil amendments that increase the water-
holding capacity of the soil, including compost;

(11) rainwater harvesting equipment and other equipment
to make use of water collected as part of a storm-water system installed
for water quality control;

(12) equipment for recycling or reuse of water originating
on the premises or from other sources, including treated municipal
effluent;

(13) equipment needed to capture water from non-conven-
tional, alternate sources, including air conditioning condensate or gray-
water, for non-potable uses;

(14) metering equipment needed to segregate water use in
order to identify water conservation opportunities or verify water sav-
ings; or

(15) other energy or water conservation-related improve-
ments or equipment, including improvements or equipment related to
renewable energy or non-conventional water sources or water reuse.

§17.81. Standards for Energy Savings Performance Contract
Projects.

(a) Institutional Standards. The institution shall demonstrate
that an Energy Savings Performance Contract project complies with
the standards required in §17.30(1)(A) and (B) of this title (relating to
Deferred Maintenance and Critical Deferred Maintenance).

(b) Project Standards. Energy Savings Performance Contract
Projects shall be considered under the provisions of §17.40(2) of this

title (relating to Project Standards) and §17.41 of this title (relating to
Additional Requirements).

§17.82. Additional Requirements.
(a) In addition to those outlined in §17.21 of this title (relat-

ing to Application Procedures), a statement shall be included with the
application, certified by a Professional Engineer licensed in the State
of Texas who shall not be an officer or employee of the offeror for the
contract, the institution seeking approval, or otherwise associated with
the contract, that:

(1) the contract has been reviewed in accordance with the
International Performance Measurement and Verification Protocol (IP-
MVP) and/or the American Society of Heating, Refrigerating and Air-
Conditioning Engineers (ASHRAE) Guidelines; and

(2) that the contract meets the following guidelines:

(A) The contract complies with any and all applicable
federal, state and local statutes;

(B) The contract contains an energy audit report, a mea-
surement and verification plan that documents current energy con-
sumption, and a detailed calculation of energy savings as a direct result
of the project;

(C) The savings achieved over the specified term is
equal to or greater than the cost of the project; and

(D) The contract meets the guidelines specified in
Texas Education Code, §51.927 (relating to Energy Savings Perfor-
mance Contracts).

(b) The institution shall provide to the Board a copy of the
signed contract within 30 days of the effective date of the contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402977
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER J. RULES APPLYING TO
TUITION REVENUE BOND PROJECTS
19 TAC §17.90, §17.91

The Texas Higher Education Coordinating Board proposes
new §17.90 and §17.91, concerning Tuition Revenue Bond
projects. Specifically, these new sections assemble in one
chapter, renumber, and clarify current Board rules regarding
the general provisions for the consideration of Tuition Revenue
Bond projects. Significant changes are indicated as follows:
§17.90, Standards for Tuition Revenue Bond Projects clarifies
and defines the institutional and project standards set by the
Board for Tuition Revenue Bond projects. The new section
requires that the institution and the project meet the associated
standards for similar project types. Section 17.91, Projects
Not Meeting Board Standards, requires that the Board notify
the governor, lieutenant governor, the Speaker of the House of
Representatives, and the Legislative Budget Board of the results
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of the evaluation for projects that do not meet the specified
Board standards.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.90. Standards for Tuition Revenue Bond Projects.

Unless specifically exempted by legislative authority, each Tuition
Revenue Bond Project shall be submitted to the Board for an
evaluation to determine if the project meets the following standards:

(1) Institutional Standards. The institution shall demon-
strate that the Tuition Revenue Bond project complies with the stan-
dards required in §17.30(1)(A) and (B) of this title (relating to Deferred
Maintenance and Critical Deferred Maintenance).

(2) Project Standards. The following basic standards shall
apply to all Tuition Revenue Bond projects considered by the Board,
Committee on Campus Planning, or the Commissioner:

(A) Tuition Revenue Bond Projects for a new con-
struction and/or addition shall be considered under the provisions of
§17.30(2) of this title (relating to Project Standards).

(B) Tuition Revenue Bond Projects for repair and ren-
ovation shall be considered under the provisions of §17.40(2) of this
title (relating to Project Standards) and §17.41 of this title (relating to
Additional Requirements).

(3) Real Property. Tuition Revenue Bond Projects for the
acquisition of real property shall be considered under the provisions
of §17.50 and §17.51 of this title (relating to Rules Applying to Real
Property Acquisition Projects).

(4) Auxiliary Enterprise Projects. Tuition Revenue Bond
Projects for auxiliary enterprises shall be considered under the provi-
sions of §17.60 of this title (relating to Rules Applying to Auxiliary
Enterprise Projects).

(5) Intercollegiate Athletic Projects. Tuition Revenue
Bond Projects for intercollegiate athletics shall be considered under
the provisions of §17.70 and §17.71 of this title (relating to Rules
Applying to Intercollegiate Athletic Projects).

(6) Energy Savings Performance Contract Projects. Tu-
ition Revenue Bond Projects that include an energy savings perfor-
mance contract shall be considered under the provisions of §§17.80 -
17.82 of this title (relating to Rules Applying to Energy Savings Per-
formance Contract Projects).

§17.91. Projects Not Meeting Board Standards.
The Board shall notify the Governor, Lieutenant Governor, the Speaker
of the House of Representatives, and the Legislative Budget Board the
results of the evaluation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402978
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER K. REPORTS
19 TAC §17.100, §17.101

The Texas Higher Education Coordinating Board proposes new
§17.100 and §17.101, concerning Reports. Specifically, these
new sections replace existing sections which are contempora-
neously proposed for repeal in this issue of the Texas Register.
The new sections assemble in one chapter, renumber, and
clarify current Board rules regarding the general provisions
for Board and institutional reporting. Significant additions and
changes are indicated as follows: §17.100, Board Reports,
clarifies that the Board develop and publish reports concerning
deferred maintenance and replacement value calculations,
construction costs, and space planning models to estimate
the assignable E&G space needed at institutions of higher
education. This section clarifies the periodic review and use of
these reports. Section 17.101, Institutional Reports, provides
that institutions of higher education submit periodic reports to
the Board related to its facilities inventory, facilities development
efforts, accumulated deferred maintenance, project status
and tracking, and other reports required by the Board. A
new provision in this section would require the institutions to
annually report any facilities development or renovation projects
approved by the institution’s governing board that add E&G
space to the institution’s facilities inventory. This section clarifies
the periodic review and use of these reports.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.

Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.
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Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.100. Board Reports.

The Board shall annually prepare the following reports:

(1) Space Projection Model. The Board, in consultation
with the institutions, shall develop space planning models to estimate
the NASF of E&G space needed at institutions of higher education.

(A) Periodic Review. Each biennium, the Com-
missioner may convene an advisory committee of institutional
representatives to review the model and recommend changes.

(B) Use. The Board shall use the models developed
under this section to determine the need for space on campuses, as
a component of funding formulas for public institutions other than
community colleges, and in the evaluation of facilities development
projects.

(2) Space Utilization. The Board shall collect data and
publish reports designed to inform the public and other state agencies
of the intensity of use of E&G facilities at institutions of higher edu-
cation. Classroom and class lab utilization data are not calculated for
health-related institutions.

(A) Periodic Review. The Board shall annually calcu-
late the utilization of classrooms and class laboratories for the institu-
tions.

(B) Use. The Board shall use the models developed
under this section to determine the utilization of classrooms and class
laboratories for the institutions.

(3) Deferred Maintenance and Replacement Value. The
Board shall collect data and publish reports on institutional deferred
maintenance designed to inform the public and other state agencies of
the condition and value of facilities at institutions of higher education.

(A) Periodic Review. This report shall annually calcu-
late and report a replacement value of E&G facilities that reflects the
cost to replace the function of a facility.

(B) Use. The Board shall use the data on deferred
maintenance and replacement value to determine compliance with
Board standards and shall include the results in its annual report as
required by Texas Education Code, §61.0582.

(4) Construction Costs.

(A) Periodic Review. The Board shall annually (not
later than October 1 of each year) calculate and report average con-
struction building costs per square foot. The costs shall be based on
similar projects approved by the Board, within the immediate prior
five years, annually adjusted for inflation. As a minimum, the calcu-
lations shall be developed for the following project types and shall be
published on the agency website.

(i) New construction/addition;

(ii) Repair and renovation;

(iii) Parking construction costs; and

(iv) Housing costs per bed for residential projects.

(B) Use. The Board shall use the data on construction
costs to evaluate project applications and any other required or re-
quested analyses.

§17.101. Institutional Reports.
Institutions of higher education shall submit current data to the Board
for the following reports:

(1) Facilities Inventory.

(A) Periodic Review. Institutions shall report a record
of all property, buildings, and rooms occupied or in the control of an
institution in a format specified by the Board.

(i) The inventory of facilities shall be updated on an
ongoing basis.

(ii) The inventory is subject to periodic audits.

(iii) The inventory shall be certified by the institu-
tion annually on or before December 15, or as specified by the Board.

(B) Use. The Board shall use the data reported in the
facilities inventory to evaluate project applications, perform facilities
audits, to determine compliance with Board Standards, and other re-
quired or requested analyses. The facilities inventory shall be used to
complete the following reports as required by this section:

(i) the Space Projection Model;

(ii) calculation of replacement values; and

(iii) calculation of classroom and class lab utiliza-
tion.

(2) Facilities Development Reports. The Board shall con-
sider projects that are included in the facilities development plans
(MP1 and MP2). A project that is not included in the plan may be
considered if the Board determines that the institution, even with care-
ful planning, could not reasonably have foreseen the project need.

(A) Facilities Development Plan (MP1). On or before
July 1 of every year, beginning in 2004, an institution shall submit
an update to its Facilities Development Plan (MP1) on file with the
Board, as required by Texas Education Code, §61.0582. In every even-
numbered year, the Board shall provide Facilities Development Plan
data to the Bond Review Board for inclusion in the Capital Expenditure
Report. The report shall include:

(i) any proposed new construction greater than
$250,000, repair and rehabilitation greater than $1,000,000, informa-
tion resource project greater than $1,000,000, and property purchases
for any amount that may be submitted within the next five years to
the Board, regardless of funding source;

(ii) the funding source for any planned project iden-
tified in clause (i) of this subparagraph; and

(iii) a description of the proposals the institution
plans to finance with the Higher Education Assistance Fund or
Permanent University Fund.

(B) Campus Deferred Maintenance Plan (MP2). On or
before October 15 of every year, an institution shall submit an update to
its Campus Deferred Maintenance Plan (MP2) on file with the Board.
The report shall include:

(i) a list of an institution’s facilities backlogged or
deferred maintenance needs for the next five years that cost $10,000
or greater;
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(ii) the amount the institution plans to designate
each fiscal year for the next five years to address the backlogged or
deferred maintenance reported in the Campus Deferred Maintenance
Plan;

(iii) the amount of an institution’s facilities critical
backlogged or deferred maintenance needs for the next five years that
cost $10,000 or greater;

(iv) a plan to address deferred maintenance if
a project is delayed three years beyond its originally scheduled
completion date; and

(v) an explanation for the delay in a project and a
plan to address deferred maintenance if a project has remained on the
institution’s MP4 report for a third year.

(C) Campus Addressed Deferred Maintenance Report
(MP4). On or before October 15 of every year, an institution shall sub-
mit an update to its Campus Addressed Deferred Maintenance Report
(MP4) on file with the Board. The report shall include the amount of
backlogged or deferred maintenance addressed in previous fiscal year.

(3) Project Status and Tracking Reports.

(A) Annually, from the date of approval, institutions
shall report the status of an approved project to the Board. Report-
ing to the Board on an annual basis shall cease after the construction
project is placed into service and included in the Facilities Inventory
Report, or the property acquisition is completed, or the renovation shall
be reported to be complete. The report shall include, but is not limited
to:

(i) approved and actual project cost;

(ii) approved and actual building cost;

(iii) approved and actual GSF;

(iv) approved and actual NASF;

(v) approved and actual E&G NASF;

(vi) approved and actual source(s) of funding; and

(B) If the actual costs, square footage, or source(s) of
funding changed beyond the thresholds defined in §17.14 of this ti-
tle (relating to Re-approval of Projects), the institution shall submit a
project application requesting re-approval of the project and include a
justification for the delay in the request.

(4) Governing Board Approved Projects. Institutions shall
report to the Board annually, on a form specified by the Board, all
projects approved by the institution’s governing board but not requir-
ing Board approval that add E&G space to the institution’s facilities
inventory. The report shall be submitted electronically not later than
December 1 of each year.

(5) Other Reports. Institutions are required to submit such
other reports required by the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402979

Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER L. FACILITIES AUDIT
19 TAC §§17.110 - 17.114

The Texas Higher Education Coordinating Board proposes new
§§17.110 - 17.114, concerning facilities audits. Specifically,
these new sections assemble in one chapter and specify
current Board rules regarding the general provisions for periodic
comprehensive audits of all education and general facilities
on the campuses of public senior colleges and universities,
health-related institutions, Lamar State Colleges, and the Texas
State Technical Colleges to verify the accuracy of institutional fa-
cilities inventories and approved facilities development projects
for each of those institutions. Section 17.110, General Provi-
sions, defines the requirement that the Board conduct periodic
comprehensive audits of all education and general facilities on
the campuses of public institutions of higher education to verify
the accuracy of institutional facilities inventories and approved
facilities development projects. This section provides that
the Board may contract with a recognized accounting firm to
conduct the audit and that institutions may request assistance
from the Board to conduct these audits. Section 17.111,
Facilities Audit Objectives, defines the objectives for the audit
that would include verification of the accuracy of institutional
reporting, institutional control systems, compliance with Board
rules, verification of appropriate approvals for facilities projects,
and whether the projects have been completed as approved.
Section 17.112, Data Sources, outlines the minimum data
sources the Board will use in the course of the facilities audit.
These data sources include reports to the Board made by the
institution, Board reports for space need and utilization, facilities
inventory reports, deferred maintenance and replacement value
calculation reports, facilities condition assessments, applicable
contracts, and governing board approvals. Section 17.113,
Institutional Audit Cycle, requires that the Board establish the
frequency and scope of institutional facilities assessments. This
section provides that each institution be reviewed a minimum
of once each five years, beginning in September 2005, and
that the Board publish a schedule of assessments no later than
August 15 of each year, beginning in August of 2005, for the
succeeding fiscal year. This section also provides for a com-
prehensive assessment to determine if circumstances warrant
a substantial audit by an independent auditing firm. Section
17.114, On-Site Audit, specifies that, should the determination
be made that an on-site audit be required or requested, costs
incurred in performing such audits be reimbursed to the Board
by the institution. This section also requires that a copy of the
resulting audit report be provided to the institution, the appli-
cable university system, the State Auditor, and the Legislative
Budget Board.

Dr. Deborah L. Greene, Assistant Commissioner for Finance,
Campus Planning, and Research has determined that for each
year of the first five years the new sections are in effect, there
will not be any fiscal implications to state or local government as
a result of enforcing or administering the sections.
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Dr. Greene has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be more
efficient Board meetings and Board operations related to Cam-
pus Planning activities. There is no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the new sections as proposed. There is no
impact on local employment.

Comments on the proposal may be submitted to Nancy Ellen
Soteriou, Director, Campus Planning, P.O. Box 12788, Austin,
Texas 78711; e-mail: Nancy.Soteriou@thecb.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The new sections are proposed under Texas Education Code,
§61.027, which provides the Board with the authority to adopt
rules, and Texas Education Code, §§61.058, 61.0572, 61.0582,
and 61.0583.

The new sections affect the Texas Education Code, §§61.058,
61.0572, 61.0582, and 61.0583.

§17.110. General Provisions.

(a) The Board shall periodically conduct a comprehensive au-
dit of all education and general facilities on the campuses of institu-
tions to verify the accuracy of the institutional facilities inventory and
approved facilities development projects for each of those institutions.

(b) The Board may contract with a recognized accounting firm
with substantial experience in auditing facilities to conduct the audit
of the institution. The accounting firm selected to conduct the audits
shall report the results of those audits directly to the Board through its
Committee on Campus Planning.

(c) Institutions may request assistance from the Board to con-
duct audits of facilities. Costs for such requests shall be the responsi-
bility of the requesting institution.

§17.111. Facilities Audit Objectives.

The objectives of the audit are to determine whether selected institu-
tions of higher education:

(1) are accurately reporting their facilities data to the
Board;

(2) have control systems in place over their facilities de-
velopment and management programs;

(3) have followed the Board rules and received approval by
the Board and the institutional governing board for facilities projects;
and

(4) approved facilities projects have been completed as
specified in the request.

§17.112. Data Sources.

As a minimum, the following Board data sources shall be used in the
course of the audit:

(1) Institutional Facilities Development Plans (MP1);

(2) Institutional Deferred Maintenance Plans and Reports
(MP2, MP4);

(3) Campus Master Plans;

(4) Space Model Projection Reports;

(5) Reports required by the Educational Data Center;

(6) Facilities Inventory Reports;

(7) Facilities Development and Improvement Applications
and Approvals;

(8) Classroom and Class Laboratory Utilization Reports;

(9) Deferred Maintenance and Replacement Value Calcu-
lations;

(10) Institutional Facilities Condition Audit Reports;

(11) Institutional Energy Contracts;

(12) Governing Board facilities approvals; and

(13) Any other institutional data deemed appropriate by
the auditor.

§17.113. Institutional Audit Cycle.

(a) The Board shall determine the frequency and the scope of
the audits authorized by this section; audits shall be limited to facilities
planning, development, operation, and maintenance.

(b) Beginning in September 2005, each institution of higher
education shall be reviewed a minimum of once each five years. Audits
of institutions may be conducted more often than every five years upon
the request of the institution, the Board, the Legislature, or another
agency within revenue appropriated for this purpose.

(c) Not later than August 15 of each year, beginning in 2005,
the Office of Campus Planning shall publish a schedule of audits for
the succeeding fiscal year.

(d) The Board shall conduct a comprehensive audit of insti-
tutional facilities as provided for in this subsection, within revenue
appropriated for this purpose, to determine if circumstances warrant a
substantial audit by an independent auditing firm.

§17.114. On-Site Audit.

(a) The institution shall reimburse the Board for the costs in-
curred in performing on site audits.

(b) The institution shall reimburse the Board for the costs of
the audit not later than the 30th day after the date the institution re-
ceives a statement of audit costs paid by the Board under this subsec-
tion.

(c) The Board shall pay the costs of each audit under this sec-
tion only from money appropriated to the Board and approved for that
purpose by the Board.

(d) No later than 30 days after the Board receives an audit
report, a copy of the report shall be filed with the institution, the appli-
cable university system, the State Auditor, and the Legislative Budget
Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402980
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
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CHAPTER 21. STUDENT SERVICES
SUBCHAPTER B. DETERMINING
RESIDENCE STATUS
19 TAC §21.26

The Texas Higher Education Coordinating Board proposes
amendments to §21.26, concerning tuition waivers for members
of the U.S. Armed Forces, Army National Guard, Air National
Guard, and Commissioned Officers of the Public Health Service.
Specifically, the proposed amendments implement statutory
changes to Texas Education Code §54.058, passed in House
Bill 261 by the 78th Texas Legislature, Regular Session, and
more clearly reflect that waivers remain in effect for eligible
students as long as those students remain in Texas or continue
to be enrolled in the same degree or certificate program. This
obviates the old requirement in §21.26(b)(11)(A) for students to
annually document their assignment to duty in Texas once their
initial eligibility is established. Changes to §21.26(b)(11)(B) -
(K) are recommended to improve the flow of rule language.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended section.

Ms. Hollis has also determined that for each year of the first five
years the amendments are in effect, the public benefit anticipated
as a result of administering the amended section will be to allow
members of the Armed Forces and their families to more easily
obtain a higher education in Texas. There is no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendments as proposed.
There is no impact on local employment.

Comments on the amendments may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §54.053, which states that the governing board of each
institution is subject to the residency rules and interpretations
issued by the Coordinating Board, and §54.058.

The amendments affect Texas Education Code, Chapter 54,
§54.058.

§21.26. Exceptions.

(a) (No change.)

(b) Waivers that Allow Nonresidents to Register While Paying
the Resident Tuition Rate.

(1) - (10) (No change.)

(11) Military and Their Families. Members of the U.S.
Armed Forces, Army National Guard, Air National Guard, and Com-
missioned Officers of the Public Health Service, and their spouses or
dependent children, who become eligible for the following waivers,
will remain eligible as long as they remain continuously enrolled in
the same degree or certificate program. For purposes of this subsec-
tion, a person is not required to enroll in a summer term to remain
continuously enrolled.

(A) Assigned to Duty in Texas. Nonresident members
of the U.S. Armed Forces, members of Texas units of the Army or Air

National Guard, or Commissioned Officers of the Public Health Ser-
vice who are assigned to duty in Texas, and their spouses, or dependent
children, are entitled to pay the resident tuition rate [for themselves,
their spouses and dependent children]. To qualify, the student must
submit during his or her first semester of enrollment in which he or
she will be using the waiver [at least once a year] a statement from an
appropriately authorized officer in the service, certifying that he or she
(or a parent or court-appointed legal guardian) will be assigned to duty
in Texas at the time of enrollment and is not a member of the National
Guard or Reserves who will be in Texas only to attend training with
Texas units. Such students are entitled to pay the resident rate as long
as they reside continuously in Texas or remain continuously enrolled
in the same degree or certificate program.

(B) After Assignment in Texas. A spouse [The spouses]
and/or dependent child [children] of a nonresident member [members]
of the U.S. Armed Forces, or of a [members of] Texas unit [units] of
the Army or Air National Guard, or of a Commissioned Officer [Offi-
cers] of the Public Health Service who has been reassigned elsewhere
after having been assigned to duty in Texas is [are] entitled to pay the
resident tuition rate as long as the spouse or child resides continuously
in Texas.

(C) Out-of-State Military. A spouse and/or dependent
child of a member of the U.S. Armed Forces, or of a [The spouse
and/or dependents of nonresident members of the U.S. Armed Forces,
members of] Texas unit [units] of the Army or Air National Guard, or
of a Commissioned Officer [Officers] of the Public Health Service who
is stationed outside of Texas are entitled to immediately start paying the
resident tuition rate in Texas if the spouse and/or child moves to this
state and files a statement of intent to establish residence in Texas with
the public institution of higher education that he or she attends [they
attend].

(D) Survivors. A spouse and/or dependent child of a
member of the U.S. Armed Forces, or of a [The spouse and/or depen-
dents of nonresident members of the U.S. Armed Forces, members of]
Texas unit [units] of the Army or Air National Guard, or of a Commis-
sioned Officer [Officers] of the Public Health Service who dies [die]
while in service are entitled to pay the resident tuition rate if the spouse
and/or child moves to Texas within 60 days of the date of death. To
qualify, a student [the students] shall submit satisfactory evidence to
the institution, establishing the date of death and his or her current res-
idence in Texas.

(E) Spouse and Dependents who Previously Lived in
Texas. A spouse and/or dependent child of a member of the U.S.
Armed Forces, or of a [The spouse and dependent children of a non-
resident member of the U.S. Armed Forces, members of] Texas unit
[units] of the Army or Air National Guard, or of a Commissioned Of-
ficer of the Public Health Service who previously resided in Texas for
at least six [6] months may establish residency for tuition purposes if
the member or commissioned officer (at least 12 months prior to the
family member’s enrollment):

(i) - (iii) (No change.)

(F) Members Who Change their Residency to Texas. A
member of the U.S. Armed Forces whose state of record is not Texas
may change his/her residency to Texas if he/she does the following
things at least 12 months prior to the member’s enrollment:

(i) has been [be] assigned to duty in Texas for at least
12 consecutive months, during which the member files proper docu-
mentation with the military to change his/her permanent residence to
Texas, and
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(ii) meets four of the eight [8] conditions listed be-
low for the 12 months prior to enrollment:

(I) has purchased [purchase] a residence in Texas
and claims [claim] it as a homestead;

(II) has registered [register] to vote in Texas;

(III) has registered [register] an automobile in
Texas;

(IV) has maintained [maintain] a Texas driver’s
license;

(V) has maintained [maintain] checking, savings
or safety deposit box in Texas;

(VI) has had [have] a will or other legal docu-
ments on file in Texas that indicates [indicate] residence in Texas;

(VII) has established [have] membership in pro-
fessional organizations or other state organizations; and/or

(VIII) has established [establish] a business in
Texas.

(G) Honorably Discharged Veterans. A former mem-
ber of the U.S. Armed Forces or Commissioned Officer of the Public
Health Service and his/her spouse and/or dependent child [children]
are entitled to pay the resident tuition rate for any term beginning prior
to the first anniversary of separation from the military or health service
if the former member: [has]

(i) - (iii) (No change.)

[(H) Previous Recipients of Military Waivers. A mem-
ber of the Armed Forces of the United States or the child or spouse of
a member of the Armed Forces of the United States who is entitled to
pay tuition and fees at the rate provided for Texas residents under an-
other provision of this section while enrolled in a degree or certificate
program is entitled to pay tuition and fees at the rate pay tuition and
fees at the rate provided for Texas residents in any subsequent term or
semester while the person is continuously enrolled in the same degree
or certificate program. For purposes of this subsection, a person is not
required to enroll in a summer term to remain continuously enrolled in
a degree or certificate program. The person’s eligibility to pay tuition
and fees at the rate provided for Texas residents under this subsection
does not terminate because the person is no longer a member of the
Armed Forces of the United States or the child or spouse of a member
of the Armed Forces of the United States.]

(H) [(I)] ROTC Students. A nonresident student who
is a member of an ROTC unit must pay nonresident tuition until such
time he or she signs a contract that cannot be terminated by the student
and that obligates the student to serve a period of active duty in the
U.S. Armed Forces. Once the student has signed such a contract, he or
she has the same rights for qualifying to pay the resident rate as has a
member of the U.S. Armed Forces.

(I) [(J)] NATO Forces. Foreign individuals stationed in
Texas in keeping with the agreement between the parties to the North
Atlantic Treaty regarding status of forces, their spouses and dependent
children, are entitled to pay the same tuition rate as residents of Texas.

(J) [(K)] Radiological Science Students at Midwestern
State University. Members of the U.S. Armed Forces stationed outside
the State of Texas who are enrolled in a bachelor of science or master
of science degree program in radiological sciences at Midwestern State
University by instructional telecommunication will be entitled to pay
tuition and other fees or charges provided for Texas residents if they
began the program of study while stationed at a military base in Texas.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402817
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER E. TEXAS B-ON-TIME LOAN
PROGRAM
19 TAC §§21.124 - 21.127, 21.129

The Texas Higher Education Coordinating Board proposes
amendments to §§21.124 - 21.127 and §21.129, concerning
the Texas B-On-Time Loan Program. Specifically, the proposed
amendments to §21.124 would reflect the instructions provided
to institutional aid officers in meeting the statutory requirement
to award Texas B-On-Time loans to students having financial
need if there are not sufficient funds for loans to all eligible
students. The proposed amendments to §21.125 would reflect
a statutory provision that was inadvertently excluded from
the previously adopted rules. The proposed amendments to
§21.126 would bring the rules in line with current procedures and
reflect the fact that all funds for the B-On-Time Loan Program
are now transferred electronically, so any language referencing
"warrants" is no longer applicable. The proposed amendments
to §21.127 would clarify that the Board is delegating to the
institutions the authority to determine if a waiver of the full-time
course load requirement is warranted based on the student’s
documented circumstances. The proposed amendments to
§21.129 would clarify the loan forgiveness requirements and
allow for forgiveness of loans for students who have completed
one-year certificate programs.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended sections.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of administering the amended sections will be
to improve and increase access to higher education in the state
of Texas. There is no effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the amendments as proposed. There is no impact on local
employment.

Comments on the proposed amendments may be submitted to
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788, Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §56.453, which authorizes the Coordinating Board to
administer the Texas B-On-Time Loan Program.

The amendments affect Texas Education Code §§56.451 -
56.465.
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§21.124. Initial Eligibility for Loans.

(a) - (b) (No change.)

(c) If program funds are not sufficient to provide Texas B-On-
Time Loans to all qualified students, priority must be given to students
with demonstrated financial need.

§21.125. Continued Eligibility for Loans.

(a) After initially qualifying for a Texas B-On-Time loan, a
student may continue to receive a Texas B-On-Time loan for each
semester or term at an eligible institution if he or she continues to
meet all initial eligibility requirements in §21.124 of this title (relating
to Initial Eligibility for Loans) and additionally:

(1) as of the end of the person’s first academic year he or
she meets the satisfactory academic progress requirements as indicated
by the financial aid office of his or her institution.

(A) If a student ends his/her first year in the program
without meeting the academic progress requirements of his/her insti-
tution, he/she may not get back into the program until the institution
has determined that the student has met its academic performance re-
quirements.

(B) A loan recipient who is below program grade point
average requirements as of the end of a spring term may appeal his/her
grade point average calculation if he/she has taken courses previously
at one or more different institutions. In the case of such an appeal,
the current institution (if presented with transcripts from the previous
institutions), must calculate an overall grade point average counting
all classes and grade points previously earned. If the resulting grade
point average exceeds the current institution’s academic progress re-
quirement, an otherwise eligible student may receive an award in the
following fall term.

(2) As of the end of the second and subsequent years, the
student must complete at least 75 percent of the hours attempted in
his/her most recent academic year, and maintain an overall grade point
average of at least 2.5 on a four point scale or its equivalent, for all
coursework attempted at public or private or independent institutions
of higher education.

(A) The completion rate calculations may be made in
keeping with institutional policies.

(B) Grade point average calculations may be made in
keeping with institutional policies except that if a loan recipient’s grade
point average falls below program requirements and the student trans-
fers to another institution, the receiving institution cannot make a con-
tinuation award to the transfer student until he/she provides transcripts
of previous coursework to the new institution’s financial aid office and
that office re-calculates an overall grade point average, including hours
and grade points for courses taken at the old and new institutions that
proves the student’s overall grade point average now meets or exceeds
program requirements.

(C) A loan recipient who is below program grade point
average requirements as of the end of a spring term may appeal his/her
grade point average calculation if he/she has taken courses previously
at one or more different institutions. In the case of such an appeal,
the current institution (if presented with transcripts from the previous
institutions), must calculate an overall grade point average counting
all classes and grade points previously earned. If the resulting grade
point average exceeds the program’s academic progress requirement,
an otherwise eligible student may receive an award in the following
fall term.

(3) enrolls in a program leading to a bachelor’s degree
within 12 months after the month in which the student received an
undergraduate certificate or associate’s degree.

[(1) if the student is enrolled in his/her first academic year
at the institution, the student must make satisfactory academic progress
toward a degree or certificate as determined and reported to the Board
by the institution;]

[(2) if the student is enrolled at a qualifying institution in
any academic year after his/her first academic year, the student:]

[(A) must have completed at least 75 percent of the
hours attempted in the most recent academic year; and]

[(B) must have a cumulative grade point average of at
least 2.5 on a four-point scale, or the equivalent;]

(b) - (c) (No change.)

§21.126. Disbursement to Students.

(a) (No change.)

(b) Electronically transferred funds [A loan warrant] must be
disbursed to the student [negotiated] or returned to the Board on or
before the 120th day after the electronic funds transfer [loan warrant
issue] date[, or the warrant will be cancelled and the student will no
longer be considered to be in the program].

(c) - (d) (No change.)

§21.127. Hardship Provisions [Waiver of Course Load Require-
ment].

(a) In the event of a hardship or for other good cause, the Pro-
gram Officer at an eligible institution may allow an otherwise eligible
person to receive a B-On-Time loan while enrolled for an equivalent of
less than full-time but at least six semester hours. Such conditions are
not limited to, but include: [The Board may waive the full-time course
load requirement based on hardship and other good cause for a student
that is enrolled less than full time, but who is enrolled for at least six
semester hours and who is otherwise eligible for a Texas B-On-Time
loan.]

(1) a showing of a severe illness or other debilitating con-
dition that may affect the student’s academic performance;

(2) an indication that the student is responsible for the care
of a sick, injured, or needy person and that the student’s provision of
care may affect his or her academic performance; or

(3) the requirement of fewer than nine hours to complete
one’s degree plan.

[(b) Hardship and other good cause may be determined by the
Board based upon documented circumstances. The Board may request
assistance from the program officer at the student’s institution in de-
termining whether or not these circumstances warrant exception to the
full-time course load requirement.]

(b) [(c)] If the onset of a condition that constitutes a hardship
should occur after a student has enrolled for a full-time course load,
and the institution [Commissioner] determines that the student is jus-
tified by his or her circumstances in dropping to no fewer than six
semester hours, the institution [Commissioner] may also[, at his dis-
cretion,] make a determination that the dropped courses will not count
against the 75 percent requirement described in §21.125(a)(2)(A) of
this title (relating to Continued Eligibility for Loans), or toward the
150 hour maximum described in §21.125(b) of this title (relating to
Continued Eligibility for Loans). Among the circumstances that the
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institution [Commissioner] may take into consideration in making this
determination is whether the student has dropped below full-time in
other academic periods while receiving loans under this program.

§21.129. Forgiveness of Loans.
A Texas B-On-Time loan shall be forgiven if the student is awarded an
undergraduate degree or certificate from an eligible institution, and the
student either:

(1) graduated with a B average, or the equivalent of a cu-
mulative grade point average of at least 3.0 on a four-point scale, and
received [within]:

(A) a baccalaureate degree within four calendar years
after the date the student initially enrolled in an eligible [four year]
institution;

(B) a baccalaureate degree within five calendar years
after the date the student initially enrolled in an eligible institution, if
the degree is in architecture, engineering, or any other program deter-
mined by the Board to require more than four years to complete; [or]

(C) a degree or certificate from a two-year program
within two calendar years after the date the student initially enrolled
in an eligible institution [public technical institute or public junior col-
lege; or]

(D) a certificate from a one-year program within one
calendar year after the date the student initially enrolled in an eligible
institution; or

(2) graduated with a B average, or the equivalent of a cu-
mulative grade point average of at least 3.0 on a four-point scale, with a
total number of course credit hours, including transfer credit hours and
hours earned exclusively by examination, that is not more than: [six
hours more than the number of credit hours required to complete the
degree or certificate.]

(A) six hours more than the number of credit hours re-
quired to complete a two-year certificate or a baccalaureate degree; or

(B) three hours more than the number of credit hours
required to complete a one-year certificate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402818
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER G. TEACH FOR TEXAS LOAN
REPAYMENT ASSISTANCE PROGRAM
19 TAC §21.174

The Texas Higher Education Coordinating Board proposes
amendments to §21.174, concerning the Teach for Texas Loan
Repayment Assistant Program. Specifically, the proposed
amendments would correct an omission in the rules of certain
educators from loan repayment eligibility as mandated in the
statute. Current rules do not include the provision for loan

repayment for educators who are teaching in a community
experiencing a shortage of teachers.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended rule.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of administering the amended section will be
to increase the retention of certified teachers. There is no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendments as
proposed. There is no impact on local employment.

Comments on the proposed amendments may be submitted to
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §56.3575 which authorizes the Coordinating Board to
adopt rules necessary for the administration of the Teach for
Texas Loan Repayment Assistant Program.

The amendments affect Texas Education Code §§56.351 -
56.359.

§21.174. Eligible Teacher.

To be eligible for loan repayment an individual must:

(1) be certified in a teaching field identified by the Texas
Education Agency as experiencing a critical shortage of teachers in
this state in the year in which the individual receives the assistance,
and have for at least one year taught full-time, and be currently teach-
ing full-time at the preschool, primary, or secondary level in a public
school in this state in that teaching field; or [and]

(2) be a certified educator in the year in which the indi-
vidual receives the assistance, and have for at least one year taught
full-time, and be currently teaching full-time at the preschool, primary,
or secondary level in a public school in this state in a community iden-
tified by the Texas Education Agency as having an acute shortage of
teachers; and:

[(A) a teaching field that has been designated by the
Texas Education Agency as having an acute shortage of teachers in the
year for which the teacher receives the assistance; or]

[(B) in a community that has been designated as having
an acute shortage of teachers by the Texas Education Agency; and]

(3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402819
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
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SUBCHAPTER J. THE PHYSICIAN
EDUCATION LOAN REPAYMENT PROGRAM
19 TAC §21.256

The Texas Higher Education Coordinating Board proposes
amendments to §21.256, concerning the Physician Education
Loan Repayment Program. Specifically, the proposed amend-
ments would establish criteria for ranking applications from
physicians who are applying for participation in the program
for the first time and would give continued priority to renewal
applicants.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended section.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of administering the amended section will be
to increase the number of physicians practicing in underserved
areas of Texas. There is no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the amendments as proposed. There is no impact
on local employment.

Comments on the proposed amendments may be submitted to
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §61.537 which authorizes the Coordinating Board to
adopt rules necessary for the administration of the Physician
Education Loan Repayment Program.

The amendments affect Texas Education Code §§61.531 -
61.539.

§21.256. Priorities of Application Acceptance.
Acceptance of applicants will depend on the availability of funds. An
application deadline will be established each year, at which time the
applications will be grouped according to whether they are renewal
or first-time applications. Renewal applicants will be given priority
treatment over first-time applicants. If there are not sufficient funds
to provide loan repayment to all qualified applicants in a group, the
applications in that group will be ranked according to the following
criteria:

(1) Service at a non-profit facility;

(2) Health Professional Shortage Area (HPSA) score or
equivalent;

(3) Service in an area which has been designated as a
HPSA for more than five years;

(4) Service in a rural county;

(5) Full-time service;

(6) Graduate of a Texas medical school; and

(7) Current or returning Texas resident.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402820
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER K. THE GOOD NEIGHBOR
SCHOLARSHIP PROGRAM
19 TAC §§21.281 - 21.288

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.281 - 21.288, concerning the Good Neighbor
Scholarship Program. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
21, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 21, and in light of recent legislative changes in many
of the programs administered by the Student Services Division
at this agency, the Office of General Counsel concluded that
the advisability of restructuring many of the rules for ease
of reading, and the numerous new sections, would be more
efficiently managed by repealing the whole subchapter and
proposing all new sections.

Lois Hollis, Assistant Commissioner for Student Services has
determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the repeal.

Ms. Hollis has also determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated as
a result of the repeal will be to improve and increase access to
higher education in the state of Texas. There is no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the repeal as proposed. There
is no impact on local employment.

Comments on the repeal may be submitted to Lois Hollis, Texas
Higher Education Coordinating Board, P.O. Box 12788; Austin,
Texas 78711; (512) 427-6465; Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§54.207, which states that the Coordinating Board is authorized
to formulate and prescribe a plan governing the admission
and distribution of all applicants desiring to qualify under the
provisions of this section.

The repeal affects Texas Education Code, Chapter 54, Subchap-
ter D, §54.207.

§21.281. Purpose.

§21.282. Administration.

§21.283. Authorization.

§21.284. Definitions.

§21.285. Eligible Institution of Higher Education.

§21.286. Designation of Good Neighbor Scholarship Officer.
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§21.287. Eligible Student Criteria.
§21.288. Selection Procedures.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402822
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§21.281 - 21.287

The Texas Higher Education Coordinating Board proposes new
§§21.281 - 21.287, concerning the Good Neighbor Scholarship
Program. Specifically, the proposed new sections would estab-
lish procedures to administer the program for students from other
nations of the American hemisphere, more commonly known
as the Good Neighbor Scholarship Program. The new sections
would state the Board’s authority to administer the program, and
clarify Board administrative procedures and the value of awards
received through the program.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Education
Code, §54.207, which states that the Coordinating Board is
authorized to formulate and prescribe a plan governing the
admission and distribution of all applicants desiring to qualify
under the provisions of this section.

The new sections affect Texas Education Code, Chapter 54,
Subchapter D, §54.207.

§21.281. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in the

Texas Education Code, Subchapter B, Tuition Rates. These rules es-
tablish procedures to administer the program authorized in §54.207,
Students from Other Nations of the American Hemisphere, more com-
monly known as the Good Neighbor Scholarship Program.

(b) Purpose. The purpose of the Good Neighbor Scholarship
Program is to encourage academically talented students from the coun-
tries of the Western (American) hemisphere to pursue higher education
in the State of Texas, thus establishing a beneficial link between the
State of Texas and the home countries of the students.

§21.282. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Eligible country--A politically independent nation,
other than Cuba and the United States, located in the Western, or
American hemisphere.

(4) Native-born citizen of an eligible country--A person
who is a citizen of an eligible country and who was born in that country.

(5) Resident of an eligible country--A person who is a cit-
izen of a country and has that country as his or her place of home res-
idence and who intends to return to that country to live immediately
after finishing the educational program for which this scholarship will
be used.

(6) Scholastically qualified--Meets the basic admissions
requirements of the nominating institution and maintains satisfactory
progress toward a degree.

§21.283. Eligible Institutions.
(a) Texas public institutions of higher education are eligible

to participate in the Good Neighbor Scholarship Program.

(b) Program Officer. The chief executive officer at each par-
ticipating institution shall name the principal international student ad-
visor or another appropriate person to serve as the Good Neighbor
Scholarship Program Officer. The Program Officer shall certify all
scholarship applications and activities with respect to the Good Neigh-
bor Scholarship Program and shall be responsible for all related records
and reports.

§21.284. Eligible Students.
To be eligible for a Good Neighbor Scholarship a person must:

(1) be a bona fide native-born citizen and resident of an
eligible country;

(2) have resided in the Western (American) Hemisphere
for a period of at least five years;

(3) demonstrate that he or she is scholastically qualified
for admission to the nominating institution;

(4) not be a member of the Communist Party;

(5) be recommended for a scholarship by an eligible insti-
tution; and

(6) not be eligible for a waiver of nonresident tuition fees.

§21.285. Selection Procedures.
Each year eligible institutions may submit scholarship recommen-
dations (applications) to the Board. Applications for the 12-month
awards must be submitted to the Board no later than March 15.

(1) Prioritization. Participating institutions will assign pri-
ority numbers to their applicants, so that if all applicants cannot receive
scholarships the Board will know which applicants are given highest
priority by the nominating institutions. Within the confines of the basic
allotment formula the Board will do its best to accommodate institu-
tional priorities.

(2) Basic allotment. From the pool of valid applications
submitted, the Board shall select:
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(A) up to 10 students per eligible country, plus

(B) 35 students from a Latin American country desig-
nated by the United States Department of State.

(3) Reallocation of unused scholarships. In the event any
nation fails to have 10 students available and qualified for scholarships
or if the designated country fails to have 35 such students, the Board
may allocate such unused scholarships as determined appropriate, with
priority being given to students from Mexico, except that the total of all
scholarships shall not exceed 235 in a year. If an institution notifies the
Board by October 15 of a selected student’s failure to use the offered
scholarship, the Board will offer the scholarships to the first statewide
alternate for that country. Awards canceled after October 15 will be
allowed to lapse.

§21.286. Award Amount.

Students selected to receive awards through the Good Neighbor Schol-
arship Program may be exempted from the payment of tuition for the
12-month period beginning with the fall semester following the stu-
dents’ selection as recipients.

§21.287. Dissemination of Information and Rules.

The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402821
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER M. TEXAS COLLEGE
WORK-STUDY PROGRAM
19 TAC §§21.401 - 21.410

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.401 - 21.410, concerning the Texas College
Work-Study Program. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
21, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 21, and in light of recent legislative changes in many
of the programs administered by the Student Services Division
at this agency, the Office of General Counsel concluded that
the advisability of restructuring many of the rules for ease
of reading, and the numerous new sections, would be more
efficiently managed by repealing the whole subchapter and
proposing all new sections.

Lois Hollis, Assistant Commissioner for Student Services has
determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the repeal.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the repeal will be to improve and increase
access to higher education in the state of Texas. There is no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the repeal as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Lois Hollis, Texas
Higher Education Coordinating Board, P.O. Box 12788; Austin,
Texas 78711; (512) 427-6465; Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§56.073, which states that the Coordinating Board is authorized
to administer the Texas College Work-Study Program.

The repeal affects Texas Education Code, Chapter 56, Subchap-
ter E, §§56.071 - 56.078.

§21.401. Purpose.
§21.402. Delegation of Powers and Duties.
§21.403. Definitions.
§21.404. Advisory Committees.
§21.405. Eligible Institutions.
§21.406. Eligible Students.
§21.407. Eligible Employers.
§21.408. Sources of Funding.
§21.409. Allocation and Disbursement of Funds.
§21.410. Reporting Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402824
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§21.401 - 21.408

The Texas Higher Education Coordinating Board proposes new
§§21.401 - 21.408, concerning the Texas College Work-Study
Program. Specifically, the proposed new sections would imple-
ment Texas Education Code §§56.071 - 56.078 and incorporate
the general provisions regarding state grant and scholarship pro-
grams (currently Chapter 22, Subchapter A) into the rules so that
they would be a complete, stand-alone document. The new sec-
tions would clarify the source of the Board’s authority to admin-
ister the program, add definitions to increase consistency in the
interpretation of program rules and procedures, state the Board’s
authority to penalize institutions failing to meet program require-
ments, and provide institutions more detail regarding Board pro-
cedures in allocating and reallocating funds.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
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are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Education
Code, §56.073, which states that the Coordinating Board is au-
thorized to administer the Texas College Work-Study Program.

The new sections affect Texas Education Code, Chapter 56,
Subchapter E, §§56.071 - 56.078.

§21.401. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in the

Texas Education Code, Chapter 56, Subchapter E. These rules establish
procedures to administer the subchapter as prescribed in the Texas
Education Code, §§56.071 - 56.078.

(b) Purpose. The purpose of the Texas College Work-Study
Program is to provide eligible students with jobs, funded in part by the
State of Texas, to enable those students to attend eligible institutions
of higher education in Texas.

§21.402. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a par-
ticular college or university. It includes direct educational costs (tu-
ition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(4) Encumbered funds--Program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(5) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(6) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(7) Half-time student--For undergraduates, a person who
is enrolled or is expected to be enrolled for the equivalent of six or
more semester credit hours. For graduate students, a person who is
enrolled or is expected to be enrolled for the equivalent of 4.5 or more
semester credit hours.

(8) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(9) Resident of Texas--A resident of the State of Texas as
determined in accordance with Subchapter B of this chapter (relating to
Determining Residence Status). Nonresident students who are eligible
to pay resident tuition rates are not residents of Texas.

§21.403. Institutions.

(a) Eligibility.

(1) Any public, private, or independent institution of
higher education as defined by Texas Education Code, §61.003,
except a theological or religious seminary, is eligible to participate in
the program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise work-
study award recipients of this condition and maintain evidence in each
student’s file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the Program
Officer and financial aid director and offer an opportunity for a hearing
pursuant to the procedures outlined in Chapter 1 of this title (relating
to Agency Administration). Thereafter, if the Board determines that
funds have been improperly disbursed, the institution shall become
primarily responsible for restoring the funds to the Board. No further
disbursements of work-study funds shall be permitted to students at
that institution until the funds have been repaid.

(3) Reporting.

(A) Requirements/Deadlines. All institutions must
meet Board reporting requirements in a timely fashion. Such
reporting requirements shall include reports specific to allocation and
reallocation of grant funds (including the Financial Aid Database
Report) as well as progress and year-end reports of program activities.
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(B) Penalties for Late Reports.

(i) An institution that postmarks or electronically
submits a progress report a week or more after its due date will be
ineligible to receive additional funding through the reallocation occur-
ring at that time.

(ii) The Commissioner may penalize an institution
by reducing its allocation of funds in the following year by up to 10
percent for each progress report that is postmarked or submitted elec-
tronically more than a week late.

(iii) The Commissioner may assess more severe
penalties against an institution if any report is received by the Board
more than one month after its due date. The maximum penalty for a
single year is 30 percent of the school’s allocation. If penalties are
invoked in two consecutive years the institution may be penalized an
additional 20 percent.

(C) Appeal of Penalty. If the Commissioner determines
that a penalty is appropriate, the institution will be notified by certi-
fied mail, addressed to the Program Officer and copied to the financial
aid director. Within 21 days from the time that the Program Officer re-
ceives the written notice, the institution must submit a written response
appealing the Board’s decision, or the penalty shall become final and
no longer subject to an appeal. An appeal under this section will be
conducted in accordance with the rules provided in Chapter 1 of this
title.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the Texas College Work-Study Program.

§21.404. Eligible Students.

(a) To be eligible for employment in the work-study program
a person must:

(1) be a Texas resident as defined by Board rules;

(2) be enrolled for at least the number of hours required
of a half-time student, and be seeking a degree or certification in an
eligible institution; and

(3) establish financial need in accordance with Board pro-
cedures.

(b) A person is not eligible to participate in the work-study
program if the person:

(1) concurrently receives an athletic scholarship;

(2) is enrolled in a seminary or other program leading to
ordination or licensure to preach for a religious sect or to be a member
of a religious order.

§21.405. Eligible Employers.

An eligible institution may enter into agreements with outside em-
ployers to participate in the program. To be eligible to participate, an
employer must:

(1) provide part-time employment to an eligible student in
nonpartisan and nonsectarian activities;

(2) provide, insofar as is practicable, employment to an
eligible student that is related to the student’s academic interests;

(3) use Texas college work-study program positions only
to supplement and not to supplant positions normally filled by persons
not eligible to participate in the work-study program; and

(4) provide not less than 30 percent of an employed stu-
dent’s wages and 100 percent of other employee benefits for the em-
ployed student from sources other than federal college work-study pro-
gram funds, if the employer is a nonprofit entity; or

(5) provide not less than 50 percent of an employed stu-
dent’s wages and 100 percent of other employee benefits for the em-
ployed student, if the employer is a profit-making entity.

§21.406. Award Amounts and Uses.
(a) Funding. Funds awarded through this program may not

exceed the amount appropriated by the Legislature for that purpose,
plus matching funds provided by the students’ employers.

(b) Award Amount. No award amount shall exceed a student’s
financial need.

(c) Uses. No work-study funds earned through this program
may be used for any purpose other than for meeting the cost of attend-
ing an approved institution.

(d) Over awards. If, at a time after an award has been offered
by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate
of financial need, so that the resulting sum of assistance exceeds the
student’s financial need, the institution is not required to adjust the
award under this program unless the sum of the excess resources is
greater than $300.

§21.407. Allocation and Disbursement of Funds.
(a) Allocations. The Board shall allocate work-study funds to

participating institutions in proportion to the financial need of the stu-
dents at each school. At the beginning of each year or upon request
by the institution, the year’s full allocation or funds needed for imme-
diate disbursement to students will be provided to each participating
institution for use in reimbursing students for their work.

(b) Reallocations. Institutions will have until a date specified
by the Board via a policy memo addressed to the Program Officer at the
institution to encumber all funds allocated to them. On that date, insti-
tutions lose claim to their unencumbered funds and the unencumbered
funds are available to the Board for reallocation to other institutions. If
necessary for ensuring the full use of funds, subsequent reallocations
may be scheduled until all funds are awarded and disbursed

(c) Unless given specific permission by the Board to use funds
for summer awards, schools will be required to utilize their state work-
study funds for employment during the nine-month academic year (fall
and spring terms).

§21.408. Dissemination of Information and Rules.
The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402823
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114
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♦ ♦ ♦
SUBCHAPTER R. DENTAL EDUCATION
LOAN REPAYMENT PROGRAM
19 TAC §21.560

The Texas Higher Education Coordinating Board proposes
amendments to §21.560, concerning the Dental Education Loan
Repayment Program. Specifically, the proposed amendments
would update the authority and purpose of the program.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended section.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of administering the amended section will
be to increase the number of dentists practicing in underserved
areas of Texas. There is no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the amendments as proposed. There is no impact
on local employment.

Comments on the proposed amendments may be submitted to
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §61.908 which authorizes the Coordinating Board to
adopt rules necessary for the administration of the Dental
Education Loan Repayment Program.

The amendments affect Texas Education Code §§61.901 -
61.910.

§21.560. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in
the Texas Education Code, Chapter 61, Subchapter T, Repayment of
Certain Dental Education Loans. These rules establish procedures to
administer the subchapter as prescribed in the Texas Education Code,
§§61.901 - 61.910.

(b) The purpose of the Dental Education Loan Repayment Pro-
gram is to recruit and retain qualified dentists to provide dental services
in areas of the state that are underserved with respect to dental care.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402825
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER W. EDUCATION LOAN
REPAYMENT PROGRAM FOR ATTORNEYS

EMPLOYED BY THE OFFICE OF THE
ATTORNEY GENERAL
19 TAC §§21.710, 21.711, 21.714

The Texas Higher Education Coordinating Board proposes
amendments to §§21.710, 21.711, and 21.714, concerning the
Education Loan Repayment Program for Attorneys Employed
by the Office of the Attorney General. Specifically, the proposed
amendments would update the rules to be consistent with
current legislation by changing the program from a loan repay-
ment/loan forgiveness program to a loan repayment program
only.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the amendments
are in effect, there will not be any fiscal implication to state or
local government as a result of enforcing or administering the
amended sections.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of administering the amended sections will be
to increase the retention of attorneys employed by the Attorney
General’s Office. There is no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the amendments as proposed. There is no impact
on local employment.

Comments on the proposed amendments may be submitted to
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The amendments are proposed under the Texas Education
Code, §61.9729, which authorizes the Coordinating Board to
adopt rules necessary for the administration of Subchapter DD
of the Texas Education Code, concerning the Repayment of
Certain Education Loans Owed by Certain State Attorneys.

The amendments affect Texas Education Code §§61.9729 -
61.9732.

§21.710. Authority, Scope, and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Subchapter X, Repayment of Certain Education
Loans Owed by Certain State Attorneys. These rules establish proce-
dures to administer the program as prescribed in the Texas Education
Code, §§61.9721 - 61.9732 [§§61.951 through 61.962].

(b) (No change.)

(c) Purpose. This subchapter establishes guidelines for admin-
istering the program for the purpose of recruiting[,] and retaining [for
at least three years,] attorneys in the Office of the Attorney General of
the State of Texas.

§21.711. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) - (3) (No change.)

(4) Program--The [Conditional] Education Loan Repay-
ment Program for OAG Attorneys.

(5) (No change.)

§21.714. Eligible Attorney.
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To be eligible for loan repayment, an applicant must:

(1) - (2) (No change.)

(3) have been [be] employed for at least one year [by or
have been offered employment] as an attorney with the Attorney Gen-
eral’s Office at the time the application is submitted to the Board,

[(4) sign an agreement to serve as an attorney in the Attor-
ney General’s Office for at least three consecutive years, and]

[(5) sign a promissory note promising to repay all loan re-
payments made if the three years of service are not completed.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402826
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER W. CONDITIONAL LOAN
REPAYMENT PROGRAM FOR ATTORNEYS
EMPLOYED BY THE OFFICE OF THE
ATTORNEY GENERAL
19 TAC §21.717 - 21.722

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.717 - 21.722, concerning the Conditional Loan
Repayment Program for Attorneys Employed by the Office of the
Attorney General. Specifically, this repeal will delete the current
sections. The repeal is the result of the Texas Higher Education
Board’s review of Chapter 21, which was published in the Feb-
ruary 20, 2004, issue of the Texas Register (29 TexReg 1677).
In conducting the review of Chapter 21 and in light of recent leg-
islative changes in many of the programs administered by the
Student Services Division at this agency, the Office of General
Counsel concluded that the advisability of restructuring many of
the rules for ease of reading, and the numerous new sections,
would be more efficiently managed by repealing these sections
and proposing a new §21.717.

Lois Hollis, Assistant Commissioner for Student Services has
determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the repeal.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the repeal will be to increase the retention
of attorneys employed by the Attorney General’s Office. There is
no effect on small businesses. There is no anticipated economic

cost to persons who are required to comply with the repeal as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Lois Hollis, Texas
Higher Education Coordinating Board, P.O. Box 12788; Austin,
Texas 78711; (512) 427-6465; Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§61.9729, which authorizes the Coordinating Board to adopt
rules necessary for the administration of Subchapter DD of the
Texas Education Code, concerning the Repayment of Certain
Education Loans Owed by Certain State Attorneys.

The repeal affects Texas Education Code §§61.9729 - 61.9732.

§21.717. Conditions of Loan Repayment(s) and Noncompliance.

§21.718. Terms of Loans.

§21.719. Forbearance.

§21.720. Enforcement of Collections.

§21.721. Provisions for Disability and Death.

§21.722. Advisory Committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402827
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER W. EDUCATION LOAN
REPAYMENT PROGRAM FOR ATTORNEYS
EMPLOYED BY THE OFFICE OF THE
ATTORNEY GENERAL
19 TAC §21.717

The Texas Higher Education Coordinating Board proposes new
§21.717, concerning the Education Loan Repayment Program
for Attorneys Employed by the Office of the Attorney General.
Specifically, the proposed new section would update the rules to
be consistent with current legislation by changing the program
from a loan repayment/loan forgiveness program to a loan re-
payment program only.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new section
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the section.

Ms. Hollis has also determined that for each year of the first five
years the new section is in effect, the public benefit anticipated
as a result of administering the section will be to increase the re-
tention of attorneys employed by the Attorney General’s Office.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
new section as proposed. There is no impact on local employ-
ment.
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Comments on the new section may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new section is proposed under the Texas Education Code,
§61.9729, which authorizes the Coordinating Board to adopt
rules necessary for the administration of Subchapter DD of the
Texas Education Code, concerning the Repayment of Certain
Education Loans Owed by Certain State Attorneys.

The new section affects Texas Education Code §§61.9729 -
61.9732.

§21.717. Advisory Committee.

The Commissioner may appoint an advisory committee from outside
the Board’s membership and may request assistance in performing the
duties herein from the State Bar of Texas and the Attorney General’s
Office.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402828
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER X. INCENTIVE GRANTS
FOR PROFESSIONAL NURSING STUDENT
RETENTION
19 TAC §§21.740 - 21.749

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.740 - 21.749, Subchapter X, concerning Incen-
tive Grants for Professional Nursing Student Retention, in its
entirety. Specifically, this repeal will delete current Subchapter
X, concerning Incentive Grants for Professional Nursing Student
Retention, and all sections within it. The repeal is the result of
the Texas Higher Education Board’s review of Chapter 21, which
was published in the February 20, 2004, issue of the Texas Reg-
ister (29 TexReg 1677). Although the program was created by
the Advisory Committee for Professional Nursing Financial Aid
Programs in keeping with its statutory assignment to advise the
Board on how funds are to be used, it has been determined that
the program lies outside the purview of statutory authority and
that the program should be discontinued.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit

anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The Office of General Counsel at the Texas Higher Education
Coordinating Board has determined that there is no statutory
authority for this program at this time.

The Office of General Counsel at the Texas Higher Education
Coordinating Board has determined that there is no statutory
authority for this program at this time.

§21.740. Purpose.
§21.741. Administration.
§21.742. Delegation of Powers and Duties.
§21.743. Definitions.
§21.744. Eligible Institutions.
§21.745. Advisory Committee.
§21.746. Incentive Grants Proposals.
§21.747. Funding.
§21.748. Dissemination of Information.
§21.749. Program Evaluation and Review Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402829
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER Y. INCENTIVE GRANTS
FOR VOCATIONAL NURSING STUDENT
RETENTION
19 TAC §§21.770 - 21.779

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.770 - 21.779, Subchapter Y, concerning Incen-
tive Grants for Vocational Nursing Student Retention, in its en-
tirety. Specifically, this repeal will delete current Subchapter Y,
concerning Incentive Grants for Vocational Nursing Student Re-
tention, and all sections within it. The repeal is the result of the
Texas Higher Education Board’s review of Chapter 21, which was
published in the February 20, 2004, issue of the Texas Regis-
ter (29 TexReg 1677). Although the program was created by
the Advisory Committee for Professional Nursing Financial Aid
Programs in keeping with its statutory assignment to advise the
Board on how funds are to be used, it has been determined that
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the program lies outside the purview of statutory authority and
that the program should be discontinued.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The Office of General Counsel at the Texas Higher Education
Coordinating Board has determined that there is no statutory
authority for this program at this time.

The Office of General Counsel at the Texas Higher Education
Coordinating Board has determined that there is no statutory
authority for this program at this time.

§21.770. Purpose.
§21.771. Administration.
§21.772. Delegation of Powers and Duties.
§21.773. Definitions.
§21.774. Eligible Institutions.
§21.775. Advisory Committee.
§21.776. Incentive Grant Proposals.
§21.777. Funding.
§21.778. Dissemination of Information.
§21.779. Program Evaluation and Review Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402830
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER CC. EARLY HIGH SCHOOL
GRADUATION SCHOLARSHIP PROGRAM
19 TAC §§21.950 - 21.960

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.950 - 21.960, concerning the Early High School
Graduation Scholarship Program. Specifically, this repeal will
delete the current subchapter and all sections within it. The re-
peal is the result of the Texas Higher Education Board’s review

of Chapter 21, which was posted in the Texas Register on Febru-
ary 20, 2004. In conducting the review of Chapter 21, and in light
of recent legislative changes in many of the programs adminis-
tered by the Student Services Division at this agency, the Office
of General Counsel concluded that the advisability of restructur-
ing many of the rules for ease of reading, and the numerous new
sections, would be more efficiently managed by repealing the
whole subchapter and proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the rules.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the section will be to improve and increase
access to higher education in the state of Texas. There is no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Ms. Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The repeal is proposed under the Texas Education Code,
§56.209, which states that the Coordinating Board is authorized
to adopt rules to administer the Early High School Graduation
Scholarship Program.

The repeal affects Texas Education Code, Chapter 56, Subchap-
ter K, §§56.202 - 56.209.

§21.950. Authority and Purpose.
§21.951. Delegation of Powers and Duties.
§21.952. Definitions.
§21.953. Eligible Institutions.
§21.954. Eligibility.
§21.955. Source of Funding.
§21.956. Award Amounts.
§21.957. Awarding of Scholarships.
§21.958. Refunds.
§21.959. Reporting Requirements.
§21.960. Hardship Extensions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402832
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§21.950 - 21.960

The Texas Higher Education Coordinating Board proposes new
§§21.950 - 21.960, concerning the Early High School Graduation
Scholarship Program. Specifically, the new sections would incor-
porate institutional eligibility requirements comparable to those
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found in rules for other state grant and scholarship programs.
The new sections would state the Board’s authority to penalize
institutions failing to meet program requirements and provide in-
stitutions more detail regarding Board procedures in processing
applications and requests for reimbursement.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first
five years the new sections are in effect, the public benefit antici-
pated as a result of administering the sections will be to improve
and increase access to higher education in the state of Texas.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §56.209, which states that the Coordinating Board is
authorized to adopt rules to administer the Early High School
Graduation Scholarship Program.

The repeal affects Texas Education Code, Chapter 56, Subchap-
ter K, §§56.202 - 56.209.

§21.950. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Subchapter K, Early High School Graduation
Scholarship Program. These rules establish procedures to administer
the subchapter as prescribed in the Texas Education Code, §§56.201 -
56.209.

(b) Purpose. The purpose of the Early High School Gradua-
tion Scholarship Program is to increase the efficiency of the Founda-
tion School Program and provide financial assistance to eligible stu-
dents.

§21.951. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) High school graduate--An individual who has com-
pleted the requisite number of units, the prescribed courses, the ex-
aminations and other requirements and has received, or is eligible to
receive, a high school diploma from a public high school in Texas.

(4) Institutional aid--Funds which have not originated from
any government source.

(5) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer is responsible for all activities with re-
spect to the program, including all records and reports reflecting pro-
gram transactions. Unless otherwise indicated by the administration,
the director of student financial aid shall serve as Program Officer.

(6) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

§21.952. Institutions.

(a) Eligibility.

(1) Any public institution of higher education as defined by
Texas Education Code, §61.003, is eligible to participate in the Early
High School Graduation Scholarship Program. Private or independent
institutions as defined by Texas Education Code, §61.003, are eligible
only if they agree to provide scholarship recipients with at least an
equal amount of institutional aid.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on proba-
tion by its accrediting agency, it must immediately advise scholarship
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that and institution has disbursed
funds for unauthorized purposes, the Board will notify the Program
Officer and financial aid director and offer an opportunity for a hearing
pursuant to the procedures outlined in Chapter 1 of this title (relating
to Agency Administration). Thereafter, if the Board determines that
funds have been improperly disbursed, the institution shall become
primarily responsible for restoring the funds to the Board. No further
disbursements of scholarships shall be permitted to students at that
institution until the funds have been repaid.

(3) Reporting. Each participating institution must meet
Board reporting requirements, in particular the submission of the Fi-
nancial Aid Database Report, in a timely fashion.

(4) Program Reviews. If selected for such by the Board,
participating institutions must agree to submit to program reviews of
activities related to the Early High School Graduation Scholarship Pro-
gram.

§21.953. Eligible Students.

(a) To receive an award through the Early High School Gradu-
ation Scholarship Program, a student who graduated from high school
before September 1, 2003 must:
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(1) be a resident of Texas;

(2) graduate from a Texas public high school within thirty-
six months of his/her original enrollment, having completed all years
of high school in Texas;

(3) have written approval to graduate early from a parent
or person standing in parental relation to the student; and

(4) not be a recipient of $1000 through the Tuition Credit
Program in operation in 1993 and 1994.

(b) To receive an award through the Early High School Gradu-
ation Scholarship Program, a student who graduated from high school
after September 1, 2003 must:

(1) be a resident of Texas;

(2) have attended high school only in Texas;

(3) have successfully completed the Recommended or Ad-
vanced High School Program established under Texas Education Code,
§28.025, unless the principal or other authorized representative of the
student’s high school indicates on the student’s transcript and exemp-
tion program application that the courses in the Recommended or Ad-
vanced High School Program which the student did not complete were
unavailable to the student at the appropriate time in his or her high
school career because of:

(A) course scheduling;

(B) lack of enrollment capacity; or

(C) another cause not within the person’s control, an
explanation for which is provided on the transcript by the official;

(4) have graduated:

(A) in not more than 41 consecutive months, in which
case the student must provide written approval of a parent or person
standing in parental relation to the student; or

(B) in not more than 46 consecutive months, if the stu-
dent graduated with at least 30 hours of college credit.

(5) A student’s eligibility to receive a tuition credit under
the Early High School Graduation Scholarship Program begins with
the first regular semester or term following the student’s graduation,
exclusive of summer sessions that immediately follow the student’s
graduation. A student’s eligibility to receive a tuition credit under the
program ends six years after it begins, unless the student seeks and is
granted an extension under §21.960 of this title (relating to Hardship
Extensions).

§21.954. The Application and Awarding Process.

(a) Application forms and instructions developed by the Board
will be distributed primarily through school district offices throughout
the state. The Board will also provide them to financial aid offices of
approved institutions, and students will be able to request the forms
directly from the Board.

(b) The application has three parts. It must be completed and
signed by the high school counselor or principal on behalf of the stu-
dent applicant.

(1) Parts I and III are to be completed for all applicants
who graduated prior to September 1, 2003.

(2) Parts I, II, and III are to be completed for all applicants
who graduated after September 1, 2003.

(c) High school counselors or principals are to send the com-
pleted and signed applications to the Board for processing.

(d) Applications will be processed by the Board as they are
submitted by the high schools.

(e) As soon as possible after processing applications, the
Board will notify the relevant institutions, students and school districts
of the students’ eligibility for awards.

(f) Institutions must confirm that the student is a resident of
Texas before they can grant a scholarship through the program outlined
in this subchapter.

(g) If the student chooses to attend an institution other than
the one indicated in the application, he or she should advise the Board
of the change and the Board will send the new institution a letter of
eligibility and an award may be made at that institution after the stu-
dent’s residency is confirmed.

§21.955. Source of Funding.
Amounts sufficient to reimburse colleges for scholarships awarded to
students who meet the eligibility requirements of the program will be
drawn from funds appropriated for Foundation School Program alloca-
tions and transferred to the Board by the Commissioner of Education.

§21.956. Award Amounts and Processing Cycle.
(a) Amounts for students graduating prior to September 1,

2003.

(1) The aggregate amount of state tuition credit that shall
be awarded to a student through this program may not exceed the least
of:

(A) $1,000; or

(B) the sum of $1,000 minus the amount the student
received through the Tuition Credit Program; or

(C) for students attending eligible private or indepen-
dent institutions of higher education, the amount of institutional tu-
ition gift assistance that the institution agrees to offer during the same
enrollment period to match the state award.

(2) If a tuition and fee credit awarded through the Early
High School Graduation Scholarship Program is more than the amount
of the student’s first semester’s tuition plus, if applicable, mandatory
fees, the balance of the student’s award may be used in subsequent
semesters.

(3) A disbursement in any given term or semester may be
applied only to reduce the student’s tuition for any courses taken, ex-
cept that students enrolled in continuing education courses for which
the institution does not receive state funding may not use their tuition
credit for such courses.

(b) For students whose graduation date is after September 1,
2003:

(1) the aggregate amount of tuition credit that may be
awarded to a student through this program is:

(A) $2,000 if the student completed the Recommended
or Advanced High School Program and graduated from high school in
36 consecutive months or less and an additional $1,000 if the person
graduated with at least 15 hours of college credit; or

(B) $500 if the student completed the Recommended
or Advanced High School Program and graduated from high school
in more than 36 consecutive months but not more than 41 consecutive
months and an additional $1,000 if the person graduated with at least
30 hours of college credit; or

(C) $1,000 if the student completed the Recommended
or Advanced High School Program and graduated from high school
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in more than 41 consecutive months but not more than 46 consecutive
months with at least 30 hours of college credit.

(D) A student who is attending a private or independent
institution may not receive a greater state tuition credit in any enroll-
ment period than the amount of institutional aid that is provided by
the institution and credited in the same manner, during that enrollment
period.

(2) The tuition credit award may be applied to reduce the
student’s tuition and mandatory fees for any courses taken, except that
students enrolled in continuing education courses for which the insti-
tution does not receive state funding may not use their tuition credit
for such courses.

(c) Form of Award--Exemption or Reimbursement.

(1) If applications are processed and announced in time,
institutions should exempt recipients from the payment of relevant
charges and then request reimbursement from the Board.

(2) If applications are processed and/or announced too late
for the student to be exempted from such payments at registration,
the student may be required to pay these charges first, and then be
reimbursed by the institution when reimbursement funds are received
from the Board.

§21.957. Reimbursements.

(a) Source of Funding. The funds used to reimburse insti-
tutions or students for awards made through the Early High School
Graduation Scholarship program will come from the state’s Founda-
tion School Fund.

(b) Requesting Reimbursements. To request reimbursement
for student awards, institutions must complete and submit a Request
for Reimbursement Form designed and distributed by the Board. Such
forms must be submitted to the Board with sufficient documentation
(student billing information) to confirm that the requests are being
made for authorized charges.

(c) Disbursements by the Board. The Board will process in-
stitutional Requests for Reimbursement at least once a month and will
subsequently have appropriate amounts transferred to institutions by
the State Comptroller’s office. Such funds are to be used by the in-
stitutions either to reimburse itself (if it exempted the students from
the payment of the relevant charges) or to reimburse students for the
relevant charges they paid to the institution.

(d) Transfers from the Foundation Program. At least once a
year the Board will request a transfer of funds from the foundation
school fund for use in reimbursing institutions or students for their
Early High School Graduation Scholarship program awards.

§21.958. Refunds.

The institution attended by an Early High School Graduation Schol-
arship program award recipient who withdraws from a class or drops
classes during the term for which the award was made will be expected
to make a refund to the Early High School Graduation Scholarship
Program for an amount calculated in accordance with the institution’s
general refund policies.

§21.959. Hardship Provisions.

An otherwise eligible student who graduated from high school on or
after September 1, 2003, and who is unable to use his or her scholarship
within the allotted six years may petition the Board for an extension.
Such extensions, not to exceed one year, may be granted on the basis
of hardships or other good causes, including but not limited to:

(1) a severe illness or other debilitating condition; or

(2) responsibility for the care of a sick, injured, or needy
person.

§21.960. Dissemination of Information and Rules.
The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402831
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER EE. TEXAS NATIONAL
STUDENT EXCHANGE PROGRAM
19 TAC §§21.990 - 21.999

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.990 - 21.999, concerning the Texas National Stu-
dent Exchange Program. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the re-
sult of the Texas Higher Education Board’s review of Chapter 21,
which was posted in the Texas Register on February 20, 2004.
In conducting the review of Chapter 21, and in light of recent
legislative changes in many of the programs administered by the
Student Services Division at this agency, the Office of General
Counsel concluded that the advisability of restructuring many of
the rules for ease of reading, and the numerous new sections,
would be more efficiently managed by repealing the whole sub-
chapter and proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the rules.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the section will be to improve and increase
access to higher education in the state of Texas. There is no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Ms. Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The repeal is proposed under the Texas Education Code,
§51.930, which states that the Coordinating Board is authorized
to adopt rules relating to the participation of institutions of higher
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education and students in the National Student Exchange
Program.

The repeal affects Texas Education Code, Chapter 51, Subchap-
ter Z, §51.930.

§21.990. Purpose.

§21.991. Administration.

§21.992. Definitions.

§21.993. Eligible Students.

§21.994. Tuition Charges.

§21.995. Transcripts.

§21.996. Financial Aid.

§21.997. Reciprocity.

§21.998. Testing Waiver.

§21.999. Reporting Requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402834
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§21.990 - 21.994

The Texas Higher Education Coordinating Board proposes new
§§21.990 - 21.994, concerning the Texas National Student Ex-
change Program. Specifically, the proposed new sections would
more specifically reflect the statute authorizing public general
academic teaching institutions to contract with National Student
Exchange and participate in that organization’s exchange pro-
gram. The new sections would reflect simply the restrictions and
authorities noted in statute. Other details regarding program op-
erations should be acquired by the institution from the National
Student Exchange.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first
five years the new sections are in effect, the public benefit antici-
pated as a result of administering the sections will be to improve
and increase access to higher education in the state of Texas.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §51.930, which states that the Coordinating Board is

authorized to adopt rules relating to the participation of institu-
tions of higher education and students in the National Student
Exchange Program.

The new sections affect Texas Education Code, Chapter 51,
Subchapter Z, §51.930.

§21.990. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in

the Texas Education Code, §51.930, the National Student Exchange
Program. These rules establish procedures to administer the Exchange
Program.

(b) Purpose. The purpose of the National Student Exchange
Program is to provide reciprocal educational opportunities for under-
graduate students of colleges and universities in the United States.

§21.991. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) National Student Exchange--The student exchange
program administered by National Student Exchange.

(3) Undergraduate--A student who has not received a bac-
calaureate degree.

§21.992. Eligible Students.
To participate in the National Student Exchange Program:

(1) a student from a Texas institution must be an under-
graduate attending a Texas general academic teaching institution as
defined in the Education Code, §61.003(3), that is under contract with
the National Student Exchange to participate in the program.

(2) a student from an institution outside the State of Texas
must be an undergraduate enrolled in an institution under contract with
the National Student Exchange to participate in the program.

(3) a student may not participate in the program for more
than one year.

§21.993. Tuition Charges.
Out-of-state students attending Texas institutions under the provisions
of the National Student Exchange are eligible to pay the resident tuition
rate while attending the Texas institution as an exchange participant.

§21.994. Testing Waiver.
A student participating in the program from another state shall be ex-
empt from the provisions of Texas Education Code §51.3062 (Success
Initiative) unless that student becomes a degree-seeking undergraduate
student at a Texas public institution of higher education.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402833
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
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SUBCHAPTER II. EDUCATIONAL AIDE
EXEMPTION PROGRAM
19 TAC §§21.1080 - 21.1089

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§21.1080 - 21.1089, concerning the Educational Aide
Exemption Program. Specifically, this repeal will delete the cur-
rent subchapter and all sections within it. The repeal is the re-
sult of the Texas Higher Education Board’s review of Chapter 21,
which was posted in the Texas Register on February 20, 2004.
In conducting the review of Chapter 21, and in light of recent
legislative changes in many of the programs administered by the
Student Services Division at this agency, the Office of General
Counsel concluded that the advisability of restructuring many of
the rules for ease of reading, and the numerous new sections,
would be more efficiently managed by repealing the whole sub-
chapter and proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the rules.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the section will be to improve and increase
access to higher education in the state of Texas. There is no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Ms. Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The repeal is proposed under the Texas Education Code,
§54.214, which states that the Coordinating Board is authorized
to adopt rules as necessary to implement this section.

The repeal affects Texas Education Code, Chapter 54, Subchap-
ter D, §54.214.

§21.1080. Authority, Scope, and Purpose.

§21.1081. Definitions.

§21.1082. Eligible Institutions.

§21.1083. Eligible Students.

§21.1084. The Application Process.

§21.1085. Selection Criteria.

§21.1086. Award Announcements.

§21.1087. Award Cycle.

§21.1088. Reimbursement for Exemptions.

§21.1089. Program Review Requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402836
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§21.1080 - 21.1089

The Texas Higher Education Coordinating Board proposes new
§§21.1080 - 21.1089, concerning the Educational Aide Exemp-
tion Program. Specifically, the proposed new sections would in-
clude additional definitions to clarify policies and program re-
quirements; additional details (similar to details in other state
program rules) regarding the responsibilities of participating in-
stitutions; and additional details regarding Board operations; and
a new statement describing the statutory exemption from student
teaching for program participants.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first
five years the new sections are in effect, the public benefit antici-
pated as a result of administering the sections will be to improve
and increase access to higher education in the state of Texas.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §54.214, which states that the Coordinating Board is
authorized to adopt rules as necessary to implement these
sections.

The new sections affect Texas Education Code, Chapter 54,
Subchapter D, §54.214.

§21.1080. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in
the Texas Education Code, Chapter 54, Subchapter B, Tuition Rates.
These rules establish procedures to administer the subchapter as pre-
scribed in the Texas Education Code, §54.214, relating to an exemption
for educational aides.

(b) Purpose. The purpose of the Educational Aide Exemp-
tion Program is to encourage certain educational aides to complete
full teacher certification by providing need-based exemptions from the
payment of tuition and certain mandatory fees at Texas public institu-
tions of higher education.

§21.1081. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.
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(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student attending a partic-
ular college or university. It includes direct educational costs (tuition,
fees, books, and supplies) as well as indirect costs (room and board,
transportation, and personal expenses).

(4) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his/her family, as determined following the fed-
eral methodology.

(5) Financial need--An indication of a student’s inability
to meet the full cost of attending a college or university, measured by
one of the following methods:

(A) The cost of attendance at a particular public or pri-
vate institution of higher education less the expected family contribu-
tion. The cost of attendance and family contribution are to be deter-
mined in accordance with Board guidelines; or

(B) An income methodology, which considers a student
to have financial need if his or her adjusted gross annual income is less
than income levels set annually by the Commissioner. If the student
is a dependent, the family’s adjusted gross family income is consid-
ered; if the student is independent, only the student’s income (and the
income of the student’s spouse, if he or she is married) are considered.

(6) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(7) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

§21.1082. Institutions.

(a) Eligibility.

(1) Any public institution of higher education as defined
by Texas Education Code, §61.003, is eligible to participate in the
Educational Aide Exemption Program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on proba-
tion by its accrediting agency, it must immediately advise scholarship
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that and institution has disbursed
funds for unauthorized purposes, the Board will notify the Program Of-
ficer and Financial Aid Director and offer an opportunity for a hearing
pursuant to the procedures outlined in Chapter 1 of this title (relating
to Agency Administration). Thereafter, if the Board determines that
funds have been improperly disbursed, the institution shall become
primarily responsible for restoring the funds to the Board. No further
disbursements of scholarships shall be permitted to students at that in-
stitution until the funds have been repaid.

(3) Reporting. Each participating institution must meet
Board reporting requirements, in particular the submission of the Fi-
nancial Aid Database Report, in a timely fashion.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the Educational Aide Exemption Program.

§21.1083. Eligible Students.

To receive an award through the Educational Aide Exemption Pro-
gram, a student must:

(1) be a resident of Texas;

(2) have at least one school year of experience as an edu-
cational aide during the five years preceding the term or semester for
which the student receives the exemption;

(3) be employed in some capacity by a school district in
Texas during the school year for which the student receives the award;

(4) show financial need;

(5) be enrolled in courses required for teacher certification
at the institution granting an exemption under this subchapter or (if
enrolled in lower-level course-work), sign a statement indicating an
intention to become certified as a teacher and teach in Texas;

(6) meet the academic progress standards of the institution;
and

(7) follow application procedures and schedules as indi-
cated by the Board.

§21.1084. The Application and Awarding Process.

(a) Application forms and instructions developed by the Board
will be distributed primarily through school district offices throughout
the state. The Board will also provide forms to financial aid offices
of approved institutions and students may request the forms directly
from the Board.

(b) The application has three parts that must be completed
prior to the form’s submission to the Board for processing.

(1) Part I is to be completed by the student applicant, who
shall then forward the application to an authorized officer of the school
or school district in which the applicant is employed.
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(2) Part II is to be completed and signed by the school or
school district authorized officer, who shall then forward the applica-
tion to the financial aid office of the institution the applicant is attend-
ing.

(3) Part III is to be completed by the Program Officer at
the institution, who shall then forward the application to the Board for
processing.

(c) Applications will be processed by the Board as they are
submitted by the institutions. Priority deadlines for submitting ap-
plications for the fall-spring terms and for the summer term will be
announced in the instructions distributed with the applications. Appli-
cations received after those deadlines will be given consideration only
if funds remain available after all applications received by the deadline
have been processed.

(d) As soon as possible after processing applications, the
Board will notify the relevant institutions, students and school districts
of their awards.

§21.1085. Special Considerations if Funding is Limited.

(a) Allotment of Acceptable Applications. If funding is lim-
ited, the Board will limit the number of applications that may be sub-
mitted by an institution. This allotment will be announced to the in-
stitutions at least a month prior to the deadline for submitting applica-
tions.

(b) Recipient Selection. If funding is limited such that the
Board cannot fund all applications submitted by approved institutions,
the Board will select recipients on the basis of the following criteria:

(1) the financial need of the student;

(2) the number of years the student has been employed as
an educational aide;

(3) the priority assigned each applicant by the institution;
and

(4) the student’s anticipated date for certification as a
teacher.

(c) The number of awards made each year will depend on the
funding available for reimbursing institutions for the exemptions they
grant. No institution is required to award an exemption for which
reimbursement funds are not available.

§21.1086. Award Amounts and Processing Cycle.

(a) Amounts. Students receiving awards through the Educa-
tional Aide Exemption Program shall be exempted from the payment
of (or reimbursed for) tuition and required fees, other than laboratory
and class fees, for courses taken during the relevant term.

(b) Form of Award--Exemption or Reimbursement.

(1) If applications are processed and announced in time,
institutions should exempt recipients from the payment of such charges
and then request reimbursement from the Board.

(2) If applications are processed and/or announced too late
for the student to be exempted from such payments at registration,
the student may be required to pay these charges first, and then be
reimbursed by the institution once reimbursement funds are received
from the Board.

(c) Unique Requirements for Each Term.

(1) Fall awards are made on the basis of the original
fall/spring application.

(2) Spring awards are based on the original fall/spring ap-
plication. If the student was not a recipient during the fall term, the
original application functions as a stand-alone spring application. If
the applicant also received a fall award, the spring award will not be
released until the school or school district confirms that it will still be
employing the applicant in the spring term.

(3) Summer awards are to be based on a summer applica-
tion that will be distributed only upon confirmation that there is fund-
ing available for summer awards. Institutions, current year award re-
cipients and school districts will be advised by the Board of the avail-
ability of funds by March 1 of each year. At that time, the Board will
distribute copies of the summer application and instructions.

§21.1087. Reimbursements.

(a) Source of Funding. The funds used to reimburse insti-
tutions or students for awards made through the Educational Aide
Exemption program will come from the state’s Foundation School
Fund and any gifts, grants and donations made to the Texas Educa-
tion Agency for that purpose.

(b) Requesting Reimbursements. To request reimbursement
for student awards, institutions must complete and submit a Request
for Reimbursement Form designed and distributed by the Board. Such
forms must be submitted to the Board with sufficient documentation
(student billing information) to confirm that the requests are being
made for authorized charges.

(c) Disbursements by the Board. The Board will process in-
stitutional Requests for Reimbursement at least once a month and will
subsequently have appropriate amounts transferred to institutions by
the State Comptroller’s office. Such funds are to be used by the in-
stitutions either to reimburse itself (if it exempted the students from
the payment of the relevant charges) or to reimburse students for the
relevant charges they paid to the institution.

(d) Transfers from the Foundation Program. At least once a
year the Board will request a transfer of funds from the foundation
school fund for use in reimbursing institutions or students for their
Educational Aide Exemption program awards.

§21.1088. Exemption from Student Teaching.

An individual who receives a bachelor’s degree required for a teach-
ing certificate on the basis of higher education coursework completed
while receiving an award through this subchapter shall not be required
by his or her institution to participate in any field experience or in-
ternship consisting of student teaching as a requirement to receive a
teaching certificate.

§21.1089. Dissemination of Information and Rules.

The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402835
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114
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♦ ♦ ♦
SUBCHAPTER JJ. THE KENNETH H.
ASHWORTH FELLOWSHIP PROGRAM
19 TAC §§21.2001, 21.2003, 21.2004, 21.2006 - 21.2008

The Texas Higher Education Coordinating Board proposes
amendments to §§21.2001, 21.2003, 21.2004, and 21.2006
- 21.2008, concerning the Kenneth H. Ashworth Fellowship
Program. Specifically, the proposed amendments would clarify
the source of the Board’s authority to administer the program,
clarify the selection of recipients by reorganizing the presenta-
tion of related information, provide the Board more flexibility in
the fiscal management of program funds and specify steps to be
taken by the recipient in order to have funds released to them.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the
amendments are in effect, there will not be any fiscal impli-
cation to state or local government as a result of enforcing or
administering the rules.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antici-
pated as a result of administering the sections will be to improve
and increase access to higher education in the state of Texas.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the amendments may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The amendments are proposed under the Texas Education
Code, §61.068, which allows the Board to accept gifts and
donations from individuals and groups in order to offer programs
that encourage students to attend college.

The amendments affect Texas Education Code §61.068.

§21.2001. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Chapter 61, §61.068, which allows the Board
to accept gifts and donations from individuals and groups in order to
offer programs that encourage students to attend college.

(b) Purpose. The [purpose of the] Kenneth H. Ashworth Fel-
lowship Program is to provide financial assistance to students with fi-
nancial need enrolled in graduate programs in public affairs, public ser-
vice or public administration.

§21.2003. Selection Committee [Administration of the Program].

(a) A committee is established to accept and evaluate applica-
tions from institutions and to select fellowship award recipients.

(b) The committee consists of three members of the Coordinat-
ing Board staff appointed by the Commissioner, including one repre-
sentative from the universities division, one from the Student Services
division and one from another division of the agency.

§21.2004. Eligible Students.

[(a)] To qualify for an award, a student must be a Texas resi-
dent identified by the dean of his/her program of study as needing fi-
nancial assistance. The student must be enrolled as a graduate student
in public affairs, public service or public administration and intend to
work in Texas after completing his/her graduate studies.

[(b) In determining student eligibility the committee shall con-
sider the following factors relating to each applicant: ]

[(1) academic ability and promise; ]

[(2) career plans; and ]

[(3) individual qualifications, with emphasis on leadership
and communication skills. ]

§21.2006. Funding.
Funding for the program will be generated through donations [Dona-
tions] and gifts [are the sources of funds for the Kenneth H. Ashworth
Fellowship fund, which will be deposited (along with its earnings) in
the Texas Opportunity Plan Fund]. Awards will be made from the earn-
ings of the funds [fund].

§21.2007. Submission of Applications and Selection of Recipients.
(a) Deans of colleges of public affairs, public service and pub-

lic administration at eligible institutions will each be invited to submit
applications and supportive documentation for up to two applicants per
year. Applications for the awards must be submitted to the committee
each year by February 20 or if February 20 does not fall on a work
date, the first working date thereafter.

(b) The committee[, following guidelines previously devel-
oped and shared with institutions,] will rank applicants and select the
recipients of awards for the following academic year. In determining
student eligibility the committee shall consider at a minimum the
following factors relating to each applicant:

(1) academic ability and promise;

(2) career plans; and

(3) individual qualifications, with emphasis on leadership
and communication skills.

(c) (No change.)

§21.2008. Disbursement of Funds.
As soon as possible after the recipients register for the following fall
semester and provide the board proof of enrollment, the board will
send [announcement of award recipients,] funds representing the full
annual award amount [will be sent] to the business offices of the rele-
vant institutions for disbursement to the recipients [of the awards].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402837
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER MM. DOCTORAL INCENTIVE
LOAN REPAYMENT PROGRAM
19 TAC §§21.2080 - 21.2089

The Texas Higher Education Coordinating Board proposes
new §§21.2080 - 21.2089, concerning the Doctoral Incentive
Loan Repayment Program. Specifically, the new sections would
establish the eligibility requirements of applicants, educational
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loans and lenders, the priority of application acceptance, and
the annual and aggregate loan repayment amounts.

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the first five years the new
sections are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering
these changes in the rules.

Ms. Hollis has also determined that for each year of the first
five years the new sections are in effect, the public benefit an-
ticipated as a result of administering the sections will be to in-
crease the number of faculty and administrators from groups un-
derrepresented in higher education. There is no effect on small
businesses. There are no anticipated economic costs to per-
sons who are required to comply with the sections as proposed.
There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The new sections are proposed under the Texas Education
Code, §56.091, which authorizes the Coordinating Board to es-
tablish and administer the Doctoral Incentive Loan Repayment
Program and adopt rules as necessary.

The new sections affect the Texas Education Code, §§56.091 -
56.096.

§21.2080. Authority, Scope and Purpose.
(a) Authority. Authority for this subchapter is provided in the

Texas Education Code, Subchapter F, Doctoral Incentive Loan Repay-
ment Program. These rules establish procedures to administer the sub-
chapter as prescribed in the Texas Education Code, §§56.091 - 56.096.

(b) Scope. The rules set forth in this subchapter are applicable
to Texas residents employed full-time as doctoral faculty or adminis-
trators in Texas.

(c) Purpose. The purpose of the Doctoral Incentive Loan Re-
payment Program is to provide student loan repayment assistance as an
incentive to attract members of underrepresented groups to full-time
service on the faculties or administrations of public and private or in-
dependent institutions of higher education in Texas.

§21.2081. Administration.
The Texas Higher Education Coordinating Board, or its successor or
successors, shall administer the Doctoral Incentive Loan Repayment
Program.

§21.2082. Dissemination of Information.
The Board shall disseminate information about the Doctoral Incentive
Loan Repayment Program to eligible institutions and shall publish this
information on the Board’s web site.

§21.2083. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Administrator--a person employed in an institution of
higher education in a supervisory position.

(2) Board--the Texas Higher Education Coordinating
Board.

(3) Commissioner--the Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(4) Eligible Institution--an institution of higher education,
as defined in the Texas Education Code, §61.003(8), or a private or
independent institution of higher education, as defined in §61.003(15)
of this code.

(5) Encumbered funds--program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(6) Low Income School--a school that has at least 10 per-
cent more economically disadvantaged students than the statewide av-
erage for the same year, according to data published by the Texas Ed-
ucation Agency.

(7) Program--the Doctoral Incentive Loan Repayment Pro-
gram.

(8) Recognized Accrediting Agency--the Southern Asso-
ciation of Colleges and Schools and any other association or organiza-
tion so designated by the Board, the standards for which are listed in
§7.3(15) of this title (relating to Private and Out-of-State Public Post-
secondary Educational Institutions Operating in Texas).

(9) Service period--employment as a full-time faculty
member or administrator for at least nine months of a 12-month
academic year.

(10) Doctoral Degree--a doctoral or other terminal degree,
other than a law or health professional degree, from a college or uni-
versity that is accredited by a recognized accrediting agency.

§21.2084. Eligibility for Encumbered Funds

(a) To become initially eligible to participate in this program,
so that the Board encumbers available funds for the applicant, pending
completion of his or her service requirements, an applicant:

(1) must have received a doctoral degree from a college or
university that is accredited by a recognized accrediting agency;

(2) must demonstrate:

(A) that he or she graduated from a Texas high school
that at the time of his or her graduation was:

(i) among the lowest ten percent among Texas high
schools, with regard to sending students to public institutions of higher
education; or

(ii) a low-income school; or

(B) that at the time of graduation from high school, he
or she resided in an area of Texas where the high school closest to his
or her residence was:

(i) among the lowest ten percent among high
schools, with regard to sending students to public institutions of
higher education; or

(ii) a low-income school;

(3) must have qualified for need-based financial assistance
while enrolled in a graduate-level degree program;

(4) for applicants to the program for the 2005 state fiscal
year, shall not be currently employed full-time as a faculty member
or administrator in an eligible institution; and for subsequent program
years, must not have been employed in an eligible institution for more
than one semester; and

(5) must have a full-time job offer as a faculty member
or administrator from, or be negotiating a contract with, an eligible
institution.
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(b) To become eligible for a renewal grant in this program, so
that the Board encumbers available funds for the applicant, pending
completion of his or her service requirements, an applicant:

(1) must have a contract for another service period as a
full-time faculty member or administrator at the same institution by
which he or she was employed in the prior year, or his or her appli-
cation will be ranked with the initial applications under the priorities
set forth in §21.2086 of this title (related to Priorities of Application
Acceptance);

(2) must be a Texas resident; and

(3) must submit a timely renewal application.

§21.2085. Eligibility for Loan Repayment.
To be eligible to receive student loan repayment, an applicant must:

(1) have satisfied a service period beginning on or after
September 1, 2003 as a full-time faculty member or administrator in
an eligible institution; and

(2) be a Texas resident.

§21.2086. Priorities of Application Acceptance.
(a) Acceptance of applications will depend on the availability

of funds. The Board, in consultation with the eligible institutions, will
establish an application deadline each year, at which time the qualified
applicants will be grouped according to whether they are renewal or
initial applicants. Renewal applicants will receive priority over first-
time applicants.

(b) If there are not sufficient funds to provide loan repayment
to all qualified initial applicants, the applications will be scored accord-
ing to their rank in relation to the following criteria, with the highest
scoring applications receiving the awards:

(1) those applicants whose presence on the faculty or ad-
ministration of the institution increases the racial/ethnic diversity of
the faculty or administration;

(2) the length of time an applicant has held a doctoral de-
gree, with priority given to new conferees; and

(3) the degree of racial/ethnic diversity among the faculty
and administration at the applicant’s institution, as compared to the
other institutions that have applicants in the pool, with priority given
to the schools with less ethnic diversity.

(4) If there are not sufficient funds for all applicants with
identical scores, the awards will be granted on the basis of the degree
to which the applicants’ presence on the faculty or administration of
the institution increases the racial/ethnic diversity of the faculty or
administration.

(c) If there are not sufficient funds to provide loan repayment
to all renewal applicants, available funds will be divided equally among
all renewal applicants.

§21.2087. Eligible Education Loan.
A loan that is eligible for repayment is one that:

(1) was obtained through an eligible lender as determined
in accordance with §21.2088 of this title (relating to Eligible Lender
or Holder) for the purpose of attending an institution that is accredited
by a recognized accrediting agency; and

(2) is evidenced by a promissory note that either:

(A) promises repayment of funds obtained through any
loan program for higher education, with language that clearly indicates
that loan proceeds must be used for direct and indirect expenses of
education at an eligible institution; or

(B) consolidates the applicant’s education loans.

§21.2088. Eligible Lender or Holder.
The Board shall retain the right to determine eligibility of lenders and
holders of education loans to which payments may be made. An eli-
gible lender or holder shall, in general, make or hold education loans
made to individuals for purposes of undergraduate and graduate edu-
cation and shall not be any private individual. An eligible lender or
holder may be, but is not limited to, a bank, savings and loan associ-
ation, credit union, institution of higher education, secondary market,
governmental agency, pension fund, private foundation, or insurance
company.

§21.2089. Repayment of Education Loans.
(a) The maximum annual loan repayment amount to any ap-

plicant shall be $20,000, or the amount of student loan indebtedness,
whichever is less.

(b) The total amount of loan repayment assistance available
to any applicant shall not exceed $100,000.

(c) Annual repayment(s) shall be made co-payable to the ap-
plicant and any eligible lender(s) or holder(s), and must be applied to
the total unpaid balance of the education loan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402838
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS
SUBCHAPTER A. GENERAL PROVISIONS
FOR ALL GRANT AND SCHOLARSHIP
PROGRAMS DESCRIBED IN THIS CHAPTER
19 TAC §§22.1 - 22.8

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§22.1 - 22.8, Subchapter A, concerning General Pro-
visions for All Grant and Scholarship Programs Described in this
Chapter, in its entirety. Specifically, this repeal will delete current
Subchapter A, concerning the General Provisions for All Grant
and Scholarship Programs Described in this Chapter, and all
sections within it. The repeal is the result of the Texas Higher
Education Board’s review of Chapter 22, which was posted in
the Texas Register on February 20, 2004. Repeal of these sec-
tions is recommended because the general provisions are being
added to individual program rules in order for the program rules
to act as stand-alone documents reflecting all program require-
ments.
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Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that there will not be any fiscal implications to
state or local government as a result of the rules repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis, P.
O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The repeal is proposed under the Texas Education Code,
§§56.034, 56.303, 56.403, 61.221, 61.652, 61.753; and Trans-
portation Code, §502.270, which authorize the Coordinating
Board to administer the grant and scholarship programs.

The repeal affects the Texas Education Code, §§56.033 - 56.039,
56.301 - 56.311, 56 401 - 56.4075, 61.221 - 61.230, 61.651 -
61.658, 61.751 - 61.760; and Transportation Code, §502.270.

§22.1. Administration.
§22.2. Delegation of Powers and Duties.
§22.3. Definitions.
§22.4. Approved Institutions.
§22.5. Eligible Students.
§22.6. Awards and Adjustments.
§22.7. Advisory Committees.
§22.8. Dissemination of Information and Rules.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402882
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER A. PROVISIONS FOR THE
SPECIAL LEVERAGING EDUCATIONAL
ASSISTANCE GRANT PROGRAM FOR
STUDENTS AT INDEPENDENT INSTITUTIONS
19 TAC §22.1, §22.2

The Texas Higher Education Coordinating Board proposes new
§§22.1 and 22.2, concerning the Provisions for the Special
Leveraging Educational Assistance Grant Program (SLEAP)
for Students at Independent Institutions. Specifically, the new
sections would provide guidance to independent institutions
making matching grant awards through the Tuition Equalization
Grant Program (Chapter 22, Subchapter B of Board rules).

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that for each year of the first five years the new
sections are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering
these changes in the rules.

Ms. Hollis has also determined that for each year of the first
five years the new sections are in effect, the public benefit antici-
pated as a result of administering the sections will be to improve
and increase access to higher education through the awarding
of SLEAP Grants. There is no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the section as proposed. There is no impact on
local employment.

Comments on the proposal may be submitted to Lois Hollis, P.
O. Box 12788, Austin, Texas 78711, 512-427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The new sections are proposed under the Texas Education
Code, §61.067, which authorizes the Coordinating Board to
contract with any agency of the United States, and under Title
IV, Part A, Subpart 4 of the Higher Education Act of 1965.

The new sections affect the administration of the Special Lever-
aging Educational Assistance Grant Program for Students at In-
dependent Institutions.

§22.1. Adoption of Tuition Equalization Grant Program Rules.

The rules and regulations for the Tuition Equalization Grant Program,
as contained in §§22.21-22.28 of this title (relating to Provisions for
the Tuition Equalization Grant Program), are hereby adopted for use in
the administration of any federal funds received by the board through
the Special Leveraging Educational Assistance Grant for the purpose
of making grants to students at independent institutions, other than
as excepted in §22.2 of this title (relating to Provisions for the Spe-
cial Leveraging Educational Assistance Grant Program for Students at
Independent Institutions). Federal requirements governing the Special
Leveraging Educational Assistance Grant Program are contained in 45
C.F.R. Part 192.

§22.2. Exceptions to Tuition Equalization Grant Rules.

(a) The conditions outlined in this rule are intended to cause
compatibility between the Tuition Equalization Grant Program rules
and regulations and the federal regulations for the Special Leveraging
Educational Assistance Grant Program. Conditions which apply in
the Special Leveraging Educational Assistance Grant Program which
differ from and override similar conditions in the Tuition Equalization
Grant Program are as follows:

(1) To qualify for a Special Leveraging Educational Assis-
tance Grant, a student must be a national of the United States or must
be in the United States for other than a temporary purpose, and must
state an intention to become a permanent resident.

(2) To qualify for a Special Leveraging Educational Assis-
tance Grant, a student at a private or independent institution must be
the recipient of a grant through the Tuition Equalization Grant Pro-
gram in an amount equal to or greater than twice the grant amount that
he or she receives through the Special Leveraging Educational Assis-
tance Grant Program.

(3) Students at private or independent institutions who re-
ceive both Leveraging Educational Assistance Grant funds and Special
Leveraging Educational Assistance Grant Funds may not use the same
Tuition Equalization Grant funds to match both federal programs. A
Tuition Equalization Grant dollar may only be matched by a Lever-
aging Educational Assistance Grant dollar or by a Special Leveraging
Assistance Grant dollar - not by both.

(b) A grant through the Special Leveraging Educational As-
sistance Grant Program for Students at Independent Institutions may
be used to meet any cost related to a student’s education.
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(c) A student is not eligible to receive simultaneous grants
through the Special Leveraging Educational Assistance Grant Program
and Tuition Equalization Grant Programs if he or she:

(1) owes a refund on a grant received under the Federal Pell
Grant, Federal Supplemental Educational Opportunity Grant, Leverag-
ing Educational Assistance Grant, or Special Leveraging Educational
Assistance Grant programs; or

(2) is in default on a loan made, insured, or guaranteed
under the Federal Perkins Loan, Federal Family Education Loan Pro-
gram, or the Federal Direct Loan Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402883
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER B. PROVISIONS FOR THE
TUITION EQUALIZATION GRANT PROGRAM
19 TAC §§22.21 - 22.28

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§22.21 - 21.28, concerning the Tuition Equalization
Grant Program. Specifically, this repeal will delete the current
subchapter and all sections within it. The repeal is the result of
the Texas Higher Education Board’s review of Chapter 22, which
was posted in the Texas Register on February 20, 2004. In con-
ducting the review of Chapter 22, and in light of recent legislative
changes in many of the programs administered by the Student
Services Division at this agency, the Office of General Counsel
concluded that the advisability of restructuring many of the rules
for ease of reading, and the numerous new sections, would be
more efficiently managed by repealing the whole subchapter and
proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the repeal
is in effect, there will not be any fiscal implication to state or local
government as a result of enforcing or administering the rules.

Ms. Hollis has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of administering the section will be to improve and increase
access to higher education in the state of Texas. There is no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the repeal may be submitted to Ms. Lois
Hollis, Texas Higher Education Coordinating Board, P.O.

Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The repeal is proposed under the Texas Education Code,
§61.221, which states that the Coordinating Board is authorized
to provide tuition equalization grants to Texas residents enrolled
in any approved private Texas college or university.

The repeal affects Texas Education Code, Chapter 61, Subchap-
ter F, §§61.221 through 61.230.

§22.21. Purpose.

§22.22. Eligible Institutions.

§22.23. Eligible Students.

§22.24. Award Amounts.

§22.25. Refunds.

§22.26. Allocation of Funds.

§22.27. Disbursement Limits.

§22.28. Annual Audit Requirement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402884
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§22.21 - 22.30

The Texas Higher Education Coordinating Board proposes new
§§22.21 - 22.30, concerning the Tuition Equalization Grant Pro-
gram. Specifically, the proposed new sections implement Texas
Education Code §§61.221 - 61.230 and have been re-organized,
primarily as a result of incorporating the general provisions re-
garding state grant and scholarship programs (currently Chapter
22, Subchapter A) into the rules for individual programs so that
each program’s set of rules is a complete, stand-alone docu-
ment. The new sections clarify the source of the Board’s author-
ity to administer the program, add definitions to increase con-
sistency to the interpretation of program rules and procedures,
state the Board’s authority to penalize institutions failing to meet
program requirements, limit eligibility requirements to those set
in state statute only and provide institutions more detail regard-
ing Board procedures in allocating and reallocating funds.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the section will be to improve and in-
crease access to higher education in the state of Texas. There is
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.
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Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §61.221, which states that the Coordinating Board is au-
thorized to provide tuition equalization grants to Texas residents
enrolled in any approved private Texas college or university.

The new sections affect Texas Education Code, Chapter 61,
Subchapter F, §§61.221 through 61.230.

§22.21. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Chapter 61, Subchapter F, the Tuition Equal-
ization Grant Program. These rules establish procedures to administer
the subchapter as prescribed in the Texas Education Code, §§61.221
through 61.230.

(b) Purpose. The purpose of the Tuition Equalization Grant
Program is to promote the best use of existing educational resources
and facilities within this state, both public and private, by providing
need-based tuition equalization grants to Texas residents and eligible
nonresidents enrolled in any approved private Texas college or univer-
sity.

§22.22. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Central processing--An approach to administering a
grant program by having institutions submit application information
to the Board, which then issues funds to students in keeping with a
schedule specified by the institution in the application data.

(3) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(4) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a par-
ticular college or university. It includes direct educational costs (tu-
ition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(5) Encumbered funds--Program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(6) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(7) Full-time student--For undergraduates, a person who is
enrolled or is expected to be enrolled for the equivalent of twelve or
more semester credit hours. For graduate students, a person who is
enrolled or expected to be enrolled for the equivalent of nine or more
semester credit hours.

(8) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(9) Half-time student--For undergraduates, a person who
is enrolled or is expected to be enrolled for the equivalent of six or

more semester credit hours. For graduate students, a person who is
enrolled or expected to be enrolled for the equivalent of 4.5 or more
semester credit hours.

(10) Issue date--The date on which the Board’s centralized
processing system generates a voucher requesting a grant disbursement
for specific students.

(11) Period of enrollment--The term or terms within the
current state fiscal year (September 1-August 31) for which the stu-
dent was enrolled in an approved institution and met all the eligibility
requirements for an award through this program.

(12) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(13) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

(14) Tuition Equalization Grant Need (TEG need)--The to-
tal amount of Tuition Equalization Grant funds that full-time students
at an approved institution would be eligible to receive if the program
were fully funded.

§22.23. Institutions.

(a) Eligibility.

(1) Any college or university defined as a private or in-
dependent institution of higher education by Texas Education Code,
§61.003, or that is located in Texas and meets the same program stan-
dards and accreditation as public institutions of higher education as
determined by the Board, except theological or religious seminaries,
are eligible to participate in the Tuition Equalization Grant Program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise grant
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.
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(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the institution
and offer an opportunity for a hearing pursuant to the procedures out-
lined in Chapter 1 of this title (relating to Agency Administration).
Thereafter, if the Board determines that funds have been improperly
disbursed, the institution shall become primarily responsible for restor-
ing the funds to the Board. No further disbursements of grants or
scholarships shall be permitted to students at that institution until the
funds have been repaid.

(3) Reporting.

(A) Requirements/Deadlines. All institutions must
meet Board reporting requirements in a timely fashion.

(i) Such reporting requirements shall include re-
ports specific to allocation and reallocation of grant funds (including
the Financial Aid Database Report) as well as progress and year-end
reports of program activities.

(ii) Each participating institution shall have its Tu-
ition Equalization Grant Program operations audited on a regular basis
by an independent auditor or by an internal audit office that is inde-
pendent of the financial aid and disbursing offices. Reports on find-
ings and corrective action plans (if necessary) are due to the Board by
April 15 each year for institutions on annual audit schedules, and ev-
ery other April 15 for institutions on biannual audit cycles. Biannual
reports must cover operations for the prior two years.

(B) Penalties for Late Reports.

(i) An institution that postmarks or electronically
submits a progress report a week or more after its due date will be
ineligible to receive additional funding through the reallocation occur-
ring at that time.

(ii) The Commissioner may penalize an institution
by reducing its allocation of funds in the following year by up to 10
percent for each progress report that is postmarked or submitted elec-
tronically more than a week late.

(iii) The Commissioner may assess more severe
penalties against an institution if any report is received by the Board
more than one month after its due date. The maximum penalty for a
single year is 30 percent of the school’s allocation. If penalties are
invoked in two consecutive years the institution may be penalized an
additional 20 percent.

(C) Appeal of Penalty. If the Commissioner determines
that a penalty is appropriate, the institution will be notified by certified
mail, addressed to the Program Officer and copied to the Financial Aid
Director. Within 21 days from the time that the Program Officer re-
ceives the written notice, the institution must submit a written response
appealing the Board’s decision, or the penalty shall become final and
no longer subject to an appeal. An appeal under this section will be
conducted in accordance with the rules provided in Chapter 1 of this
title (relating to Agency Administration).

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the Tuition Equalization Grant Program.

§22.24. Eligible Students.

To receive an award through the program described in the Tuition
Equalization Grant Program, a student must:

(1) be enrolled at least half-time in an approved institution;

(2) show financial need;

(3) maintain satisfactory academic progress, as defined by
the institution, in his or her program of study;

(4) be a Texas resident, unless such student is a national
merit scholarship finalist;

(5) be enrolled in an approved institution, in an individual
degree plan;

(6) be required to pay more tuition than is required at a
comparable public college or university; and

(7) not be a recipient of any form of athletic scholarship
during the semester or semesters he or she is receiving a Tuition Equal-
ization Grant.

§22.25. Award Amounts and Uses.

(a) Funding. Funds awarded through this program may not
exceed the amount appropriated by the Legislature for that purpose.

(b) Award Amount.

(1) No award shall exceed the least of:

(A) the student’s financial need; or

(B) the difference between the amount of tuition paid
at the participating institution and the amount the student would have
paid for tuition had he or she been enrolled at a comparable public
institution; or

(C) the program maximum.

(2) A grant to a part-time student shall be made on a pro
rata basis of a full-time award.

(c) Program maximum. The Tuition Equalization Grant Pro-
gram award maximum is determined by the Board in accordance with
Texas Education Code, Section 61.227 (regarding Payment of Grant
Amount).

(d) Uses. No grant disbursed to a student may be used for
any purpose other than for meeting the cost of attending an approved
institution.

(e) Disbursement Limit. The amount of any disbursement
may not exceed the difference between the tuition paid at the private
or independent institution attended and the tuition the student would
have paid to attend a comparable public institution.

(f) Over Awards. If, at a time after an award has been offered
by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate
of financial need, so that the resulting sum of assistance exceeds the
student’s financial need, the institution is not required to adjust the
award under this program unless the sum of the excess resources is
greater than $300.

§22.26. Adjustments to Awards Made through Central Processing.

If a student officially withdraws from enrollment, or for some other
reason, the amount of a student’s disbursement exceeds the amount
the student is eligible to receive except as provided by §22.25(f) of
this title (relating to Award Amounts and Uses), the institution shall
follow its general institutional refund policy in determining the amount
to be returned to the program.

(1) Funds returned to the Board in the form of institution-
issued checks shall be accompanied with sufficient documentation to
enable the Board to identify the appropriate program and student(s)
for whom the funds were originally issued.
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(2) If the disbursement to be returned is in the form of a
state warrant issued to an individual student, the warrant should be
marked "void" and returned to the Board.

(3) Funds should be returned promptly, but in no case shall
funds be returned more than 60 days from the issue date.

§22.27. Adjustments to Awards Made through Campus-Based Pro-
cessing.

If a student officially withdraws from enrollment, or for some other
reason, the amount of a student’s disbursement exceeds the amount
the student is eligible to receive, the institution shall follow its general
institutional refund policy in determining the amount to be returned to
the program.

(1) Funds administered through campus-based operations
do not have to be returned directly to the Board, but should be
re-awarded to other eligible students. If funds cannot be re-awarded
in a timely manner, they should be returned to the Board in the form
of an institution-issued check. Such payment shall be accompanied
with sufficient documentation to enable the Board to identify the
appropriate program for which the funds were originally issued.

(2) Funds should be returned promptly, but in no case shall
they be returned more than 60 days from the issue date.

§22.28. Retroactive Disbursements.

(a) A student may receive a disbursement after the end of
his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment.

(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.

§22.29. Allocation and Reallocation of Funds.

(a) Allocations. Available program funds will be allocated to
each participating institution in proportion to each institution’s Tuition
Equalization Grant need.

(b) Reallocations. Institutions will have until a date specified
by the Board via a policy memo addressed to the Program Officer at the
institution to encumber the program funds that have been allocated to
them. On that date, institutions lose claim to any unencumbered funds,
and the unencumbered funds are available to the Board for reallocation
to other institutions. If necessary for ensuring the full use of funds,
subsequent reallocations may be scheduled until all funds are awarded
and disbursed.

§22.30. Dissemination of Information and Rules.

The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402885

Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER C. PROVISIONS FOR THE
LEVERAGING EDUCATIONAL ASSISTANCE
GRANT FOR STUDENTS AT INDEPENDENT
INSTITUTIONS
19 TAC §22.41, §22.42

The Texas Higher Education Coordinating Board proposes
amendments to §§22.41 and 22.42 concerning the Provisions
for the Leveraging Educational Assistance Grant Program for
Students at Independent Institutions. Specifically, the proposed
amendments would reflect the federal name change for the
program from the State Student Incentive Grant Program to the
Leveraging Educational Assistance Grant Program. Information
has also been added to reflect federal student eligibility require-
ments and restrictions that recipients have to meet in addition
to the requirements of the Tuition Equalization Grant Program.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the
amendments are in effect, there will not be any fiscal impli-
cation to state or local government as a result of enforcing or
administering the rules.

Ms. Hollis has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of administering the section will be to improve
and increase access to higher education in the state of Texas.
There is no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed. There is no impact on local employment.

Comments on the amendments may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The amendments are proposed under the Texas Education
Code, §61.067, which authorizes the Coordinating Board to
contract with any agency of the United States, and under Title
IV, Part A, Subpart 4 of the Higher Education Act of 1965.

The amendments affect Texas Education Code §61.067 and the
administration of the Leveraging Educational Assistance Grant
Program for Students at Independent Institutions.

§22.41. Adoption of Tuition Equalization Grant Program Rules.

The rules and regulations for the Tuition Equalization Grant Program,
as contained in §§22.21-22.28 of this title (relating to Provisions for
the Tuition Equalization Grant Program), are hereby adopted for use in
the administration of any federal funds received by the Board [board]
through the Leveraging Educational Assistance Grant [State Student
Incentive Grant] Program for Students at Independent Institutions [for
the purpose of making grants to students at independent institutions],
other than as excepted in §22.42 of this title (relating to Provisions
for the Leveraging Educational Assistance Grant [State Student Incen-
tive Grant] Program for Students at Independent Institutions). Federal
requirements governing the Leveraging Educational Assistance Grant

29 TexReg 4692 May 14, 2004 Texas Register



[State Student Incentive Grant] Program are contained in 45 C.F.R. Part
192.

§22.42. Exceptions to Tuition Equalization Grant Rules.

(a) The conditions outlined in this section are intended to cause
compatibility between the Tuition Equalization Grant Program rules
and regulations and the federal regulations for the Leveraging Educa-
tional Assistance Grant [State Student Incentive Grant] Program. Con-
ditions which apply in the Leveraging Educational Assistance Grant
[State Student Incentive Grant] Program which differ from and over-
ride similar conditions in the Tuition Equalization Grant Program are
as follows:

(1) Students qualifying for a Leveraging Educational As-
sistance Grant [State Student Incentive Grant] must be a national of
the United States or be in the United States for other than a temporary
purpose and intend to become a permanent resident.

(2) Students at private or independent institutions quali-
fying for a Leveraging Educational Assistance Grant [State Student
Incentive Grant] must be the recipient of a grant through the Tuition
Equalization Grant Program in an amount equal to or greater than the
grant received through the Leveraging Educational Assistance Grant
Program [State Student Incentive Grant Program for Students at Inde-
pendent Institutions].

(3) Students at private or independent institutions receiv-
ing both Leveraging Educational Assistance Grant funds and Special
Leveraging Educational Assistance Grant Funds may not use the same
Tuition Equalization Grant funds to match both federal programs. A
Tuition Equalization Grant dollar may only be matched by a Leverag-
ing Educational Assistance Grant dollar or a Special Leveraging As-
sistance Grant dollar - not by both.

(4) Students who owe a refund on a grant received under
the Federal Pell Grant, Federal Supplemental Educational Opportunity
Grant, Leveraging Educational Assistance Grant or Special Leverag-
ing Educational Assistance Grant Program are not eligible to receive
awards through the Leveraging Educational Assistance Grant Program.

(5) Students in default on a loan made, insured, or guaran-
teed under the Federal Perkins Loan, Federal Family Education Loan
Program, or the Federal Direct Loan Program are not eligible to receive
awards through the Leveraging Educational Assistance Grant Program.

(b) Grants through the Leveraging Educational Assistance
Grant [State Student Incentive Grant] Program for Students at
Independent Institutions may be used to meet any cost related to a
student’s education [are not restricted so as to apply to tuition costs
only].

(c) Because the use of grants through the Leveraging Educa-
tional Assistance Grant [State Student Incentive Grant] Program for
Students at Independent Institutions is not restricted to payment for
services that the grant recipient will [necessarily] purchase from the ap-
proved institution, the refund policy of the Tuition Equalization Grant
Program cannot always apply in the Leveraging Educational Assis-
tance Grant [State Student Incentive Grant] Program for Students at
Independent Institutions. However, if the institutional refund policy
of the approved institution causes money to be available for refund
to a withdrawing grant recipient, then such funds shall be refunded to
the Leveraging Educational Assistance Grant [State Student Incentive
Grant] Program for Students at Independent Institutions up to the limits
of and otherwise consistent with the Tuition Equalization Grant Pro-
gram refund policy. Further, the approved institution shall encourage
a [the] withdrawing grant recipient to make refund to the Leveraging
Educational Assistance Grant [State Student Incentive Grant] Program

for Students at Independent Institutions consistent with the intent of the
Tuition Equalization Grant Program refund policy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402886
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER D. PROVISIONS FOR THE
TEXAS PUBLIC GRANT PROGRAMS
19 TAC §§22.61 - 22.66

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter D, §§22.61 - 22.66 concern-
ing Provisions for the Texas Public Grant Program, in its entirety.
Specifically, this repeal will delete the current subchapter and all
sections within it. The repeal is the result of the Texas Higher Ed-
ucation Board’s review of Chapter 22, which was posted in the
Texas Register on February 20, 2004. In conducting the review
of Chapter 22, and in light of recent legislative changes in many
of the programs administered by the Student Services Division
at this agency, the Office of General Counsel concluded that the
advisability of restructuring many of the rules for ease of read-
ing, and the numerous new sections, would be more efficiently
managed by repealing the whole subchapter and proposing all
new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that there will not be any fiscal implications to
state or local government as a result of the rules repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Ms. Lois Hol-
lis, Assistant Commissioner for Student Services, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711; Lois.Hollis@thecb.state.tx.us.

The repeal of these sections are proposed under the Texas Edu-
cation Code, §56.034, which authorizes the Coordinating Board
to review guidelines and to reject guidelines it determines to be
contrary to the purposes of the sections.

The repeal of the sections affect the Texas Education Code,
Chapter 56, Subchapter C. §§56.033 - 56.039.

§22.61. Purpose.

§22.62. Eligible Institutions.
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§22.63. Program Titles and Distinctions.
§22.64. Eligible Students.
§22.65. Award Amounts.
§22.66. Allocations and Reallocations.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402888
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER D. PROVISIONS FOR THE
TEXAS PUBLIC EDUCATIONAL GRANT
PROGRAMS
19 TAC §§22.61 - 22.63

The Texas Higher Education Coordinating Board proposes new
§§22.61 - 22.63, concerning the Texas Public Grant Program.
Specifically, the proposed new sections implement Texas Educa-
tion Code §§56.033 - 56.039 and remove references to programs
that have been repealed (the Refund Texas Public Educational
Grant Program and Tax Reimbursement Grant Program) and to
the Public Student Incentive Grant, which does not provide the
Board with rule-making authority. The new sections simply state
the statutory assignments to the Board with regard to the Texas
Public Educational Grant Program.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the section will be to improve and in-
crease access to higher education in the state of Texas. There is
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §56.034, which authorizes the Coordinating Board to
review guidelines and to reject guidelines it determines to be
contrary to the purposes of the section.

The new sections affect Texas Education Code, Chapter 56,
Subchapter C, §§56.033 - 56.039.

§22.61. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in the

Texas Education Code, Chapter 56, Subchapter C. These rules estab-
lish procedures to administer the subchapter as prescribed in the Texas
Education Code, §§56.034, and 56.036 - 56.039.

(b) The purpose of the Texas Public Education Grant Pro-
grams is to provide need-based grants of money to students attending
public institutions of higher education in Texas.

§22.62. Participating Institutions.

All institutions of higher education as defined in Texas Education
Code, §61.003(8), are required to set tuition revenues aside for making
grants through the Texas Public Educational Grant Program.

§22.63. Coordinating Board Responsibilities.

The Texas Higher Education Coordinating Board shall perform the
following services with regard to the Texas Public Educational Grant
Program:

(1) Review guidelines submitted by institutions for the ad-
ministration of the Texas Public Educational Grant program on their
campuses to ensure the program is being conducted in a manner that
will fulfill the purpose of the program. If guidelines are rejected, the
Board is to provide the institution a written explanation and an oppor-
tunity to submit revised guidelines.

(2) Accept funds transferred to the Board by institutions
for use in matching federal or state grant funds, assure such match-
ing funds are used to assist institutions and students with the greatest
financial need, and return any funds on deposit from institutions if
matching funds are not available.

(3) Monitor institutional use of program funds and accept
funds transferred to the Board by institutions which fail to fully utilize
the grant funds set aside in accordance with Texas Public Educational
Grant Program requirements. If an institution’s year-end TPEG bal-
ance, including funds on deposit with the Board, exceeds 150 percent
of the amount set aside from tuition, the excess funds shall be sent to
the Board which shall use the funds for the Toward EXcellence, Ac-
cess and Success Grant Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402887
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER F. PROVISIONS FOR
THE SCHOLARSHIP PROGRAMS FOR
VOCATIONAL NURSING STUDENTS
19 TAC §§22.101 - 22.107

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter F, §§22.101 - 22.107 concern-
ing Provisions for the Scholarship Programs for Vocational Nurs-
ing Students, in its entirety. Specifically, this repeal will delete the
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current subchapter and all sections within it. The repeal is the re-
sult of the Texas Higher Education Board’s review of Chapter 22,
which was posted in the Texas Register on February 20, 2004.
In conducting the review of Chapter 22, and in light of recent
legislative changes in many of the programs administered by the
Student Services Division at this agency, the Office of General
Counsel concluded that the advisability of restructuring many of
the rules for ease of reading, and the numerous new sections,
would be more efficiently managed by repealing the whole sub-
chapter and proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that there will not be any fiscal implications to
state or local government as a result of the rules repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Ms. Lois Hol-
lis, Assistant Commissioner for Student Services, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711; Lois.Hollis@thecb.state.tx.us.

The repeal of these sections are proposed under the Texas Edu-
cation Code, §61.652, which authorizes the Coordinating Board
to establish and administer a scholarship program for vocational
nursing students.

The repeal of the sections affect the Texas Education Code,
Chapter 61, Subchapter L. §§61.651, 65.652, and 61.655 -
61.658.

§22.101. Purpose.

§22.102. Eligible Institutions.

§22.103. Program Titles and Distinctions.

§22.104. Eligible Students.

§22.105. Award Amounts.

§22.106. Allocations.

§22.107. Advisory Committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402890
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§22.101 - 22.113

The Texas Higher Education Coordinating Board proposes new
§§22.101 - 22.113, concerning the Scholarship Programs for Vo-
cational Nursing Students. Specifically, the proposed new sec-
tions implement Texas Education Code §§61.651, 65.652, and
61.655 - 61.658 and have been re-organized, primarily as a re-
sult of incorporating the general provisions regarding state grant
and scholarship programs (currently Chapter 22, Subchapter A)

into the rules for individual programs so that each program’s set
of rules is a complete, stand-alone document. The new sec-
tions clarify the source of the Board’s authority to administer the
program, and add definitions to increase consistency in the in-
terpretation of program rules and procedures.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the section will be to improve and in-
crease access to higher education in the state of Texas. There is
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §61.652, which authorizes the Coordinating Board to
establish and administer a scholarship program for vocational
nursing students.

The new sections affect Texas Education Code, Chapter 61,
Subchapter L, §§61.651, 65.652, and 61.655 - 61.658.

§22.101. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in

the Texas Education Code, Chapter 61, Subchapter L, Financial Aid
for Professional Nursing Students and Vocational Nursing Students.
These rules establish procedures to administer the subchapter as pre-
scribed in the Texas Education Code, §§61.651, 65.652, and 61.655 -
61.658.

(b) Purpose. The purpose of the Vocational Nursing Student
Scholarship Programs is to promote the health care and health educa-
tional needs of the citizens of Texas.

§22.102. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a par-
ticular college or university. It includes direct educational costs (tu-
ition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(4) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(5) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.
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(6) Half-time student--For undergraduates, enrollment for
the equivalent of six or more semester credit hours. For graduate stu-
dents, enrollment for the equivalent of 4.5 or more semester credit
hours.

(7) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(8) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

(9) Rural--Located in a non-metropolitan area as defined
by the United States Census Bureau in its most recent census.

(10) Vocational Nursing Student--A student enrolled in a
nonprofit school or program that is preparing the student for licensure
as a licensed vocational nurse.

§22.103. Institutions.

(a) Eligibility.

(1) Any college or university that is defined as a public or
private or independent institution of higher education by Texas Edu-
cation Code, §61.003, and that is preparing students for licensure as
a licensed vocational nurse is eligible to participate in the Vocational
Nursing Scholarship Programs.

(2) No participating school or program may, on the
grounds of race, color, national origin, gender, religion, age, or
disability exclude an individual from participation in, or deny the
benefits of the program described in this subchapter.

(3) Each participating school or program must follow the
Civil Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved school or program must
enter into an agreement with the Board, the terms of which shall be
prescribed by the Commissioner.

(2) Approval Deadline. A school or program must be ap-
proved by April 1 in order for qualified students enrolled in that insti-
tution to be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise schol-
arship recipients of this condition and maintain evidence in each stu-
dent’s file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The school or program must
maintain records to prove the receipt of program funds by the student
or the crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that a school or program has
disbursed funds for unauthorized purposes, the Board will notify the
school or program and offer an opportunity for a hearing pursuant to
the procedures outlined in Chapter 1 of this title (relating to Agency
Administration). Thereafter, if the Board determines that funds have

been improperly disbursed, the school or program shall become pri-
marily responsible for restoring the funds to the Board. No further
disbursements of scholarship funds shall be permitted to students at
that school or program until the funds have been repaid.

(3) Reporting Requirements/Deadlines. Participating
schools or programs must submit vocational nursing enrollment data
and (if a public or private institution of higher education) the Financial
Aid Database Report in a timely fashion.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the Scholarship Programs for Vocational Nursing Students.

§22.104. Program Titles and Distinctions.
Two scholarship programs for nursing students are to be administered
in accordance with this subchapter. Their titles are the Scholarship
Program for Rural Vocational Nursing Students and the General Schol-
arship Program for Vocational Nursing Students. Both programs will
be administered in keeping with this subchapter.

(1) Scholarship Program for Rural Vocational Nursing Stu-
dents. Students eligible for these funds must have graduated from high
schools located in rural areas or lived in rural areas of Texas for the 12
months prior to enrollment in a vocational nursing program. Further-
more, Rural Vocational Nursing Scholarship recipients must be attend-
ing a nursing program offered in a rural area of the state. Otherwise
eligible students attending extension campuses in rural locations are
eligible to participate.

(2) General Scholarship Program for Vocational Nursing
Students. Funds awarded through this program may go to any eligible
student.

§22.105. Eligible Students.
(a) To receive funds through one of the Vocational Nursing

Student Scholarship Programs, a student must:

(1) be a resident of Texas;

(2) be enrolled in a vocational nursing program on at least
a half-time basis at an approved institution;

(3) show financial need, which acts as one of the upper
limits of a student’s award through the program; and

(4) maintain satisfactory academic progress in his or her
program of study as defined by the institution.

(b) In determining what best promotes the health care and ed-
ucational needs of this State, the Board shall consider the following
factors relating to each applicant. The importance to be given each
factor will be determined by the Board in consultation with the advi-
sory committee described in §22.112 of this title (relating to Advisory
Committee).

(1) scholastic ability and performance as measured for en-
tering freshmen by high school grade point average, rank and scores
on standardized college entrance examination, and for continuing or
transfer college students by college grade point average;

(2) financial need;

(3) whether the person is receiving Temporary Assistance
for Needy Families or participates in another public welfare program;

(4) employment by a state agency; and

(5) whether the person, at the time of application to par-
ticipate in the scholarship program is likely to practice in an area with
an acute nursing shortage.

§22.106. Award Amounts and Uses.
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(a) Funding. Funds awarded through this program may not
exceed the amount appropriated by the Legislature for the program
plus any gifts, grants and donations of real or personal property from
any entity, subject to limitations or conditions set by law, for the pur-
poses of this subchapter.

(b) Award Amounts and Disbursements. The maximum
award for a student through any of the programs is the lesser of the
student’s financial need or $1,500.

(c) Uses. No scholarship disbursed to a student may be used
for any purpose other than for meeting the cost of attending an ap-
proved institution.

(d) Over Awards. At the time an award is made to a student, it
may not exceed the student’s need. No future adjustment is required,
however, if subsequent awards during the student’s period of enroll-
ment cause an over award of $300 or less.

§22.107. Allocations.

Approved institutions shall be invited to submit scholarship applica-
tions for eligible students to the Board by July 15. The number of ap-
plications which may be submitted by each school will be determined
by the Board in keeping with the size of each school’s vocational nurs-
ing student enrollment.

§22.108. Disbursements to Institutions.

Program officers will submit applications for eligible students to the
Board, which will (through the State Comptroller’s Office) issue state
warrants for the students in accordance with disbursement schedules
on the applications.

§22.109. Adjustments to Awards Made through Central Processing.

If a student officially withdraws from enrollment, or for some other
reason, the amount of a student’s disbursement exceeds the amount
the student is eligible to receive except in accordance with §22.106(d)
of this title (relating to Award Amounts and Uses), the institution shall
follow its general institutional refund policy in determining the amount
to be returned to the program.

(1) Funds returned to the Board in the form of institution-
issued checks shall be accompanied with sufficient documentation to
enable the Board to identify the appropriate program and student(s)
for whom the funds were originally issued.

(2) If the disbursement to be returned is in the form of a
state warrant issued to an individual student, the warrant should be
marked "void" and returned to the Board.

(3) Funds shall be returned promptly, but in no case shall
funds be returned more than 60 days from the issue date.

§22.110. Retroactive Disbursements.

(a) A student may receive a disbursement after the end of
his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment for which the award is being made.

(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.

§22.111. Selection of Recipients.

The institution’s Program Officer must specify a priority number for
each application submitted. After applying the selection factors deter-
mined in accordance with §22.105(b) of this title (relating to Eligible
Students), the Board will follow school priorities to the extent possi-
ble in selecting award recipients. However, no single institution will
receive more than one award through a program until all institutions
submitting valid applications have received at least one award through
the program.

§22.112. Advisory Committee.

(a) The Board shall appoint an advisory committee to advise
the Board concerning assistance provided under this subchapter to vo-
cational nursing students.

(1) The advisory committee shall consist of:

(A) a chair named by the Board,

(B) one representative named by the License Voca-
tional Nurses Association of Texas;

(C) one representative named by the Texas Organiza-
tion of Nurse Executives,

(D) one representative named by the Board of Voca-
tional Nurse Examiners of the State of Texas,

(E) two representative of vocational nursing educa-
tional programs named by the Texas Association of Vocational Nurse
Educators,

(F) one representative named by the Texas Health Care
Association, and

(G) one representative named by the Texas Association
of Homes for the Aging.

(2) The costs of participation on an advisory committee
of a member representing a particular organization or agency shall
be borne by that member or the organization or agency the member
represents.

(b) The duties of the advisory committee shall be to:

(1) advise the Board on appropriate rules for the Vocational
Nursing Student Scholarship Programs;

(2) advise the Board on the priorities of emphasis among
the scholarship, the matching fund employment program found in
Chapter 21, Subchapter U of this title (relating to the Matching
Fund Employment Program for Vocational Nursing Students) and
loan repayment program found in Chapter 21, Subchapter Q of
this title (relating to the Licensed Vocational Nurses’ Student Loan
Repayment Program), provided for in Texas Education Code, Chapter
61, Subchapter L;

(3) advise the Board on the amount of money needed
to fund adequately the Vocational Nursing Student Scholarship
Programs;

(4) advise the Board on the establishment of priorities
among the criteria for consideration of application approval which
are listed in Texas Education Code, Chapter 61, Subchapter L, and
in these rules; and

(5) assist the Board in the dissemination of information on
the Vocational Nursing Student Scholarship Programs.

§22.113. Dissemination of Information and Rules.

The Board and its advisory committees are responsible for publishing
and disseminating general information and program rules for the pro-
grams described in this chapter.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402889
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER G. PROVISIONS FOR
THE SCHOLARSHIP PROGRAMS FOR
PROFESSIONAL NURSING STUDENTS
19 TAC §§22.121 - 22.128

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter G, §§22.121 - 22.128 con-
cerning Provisions for the Scholarship Programs for Professional
Nursing Students, in its entirety. Specifically, this repeal will
delete the current subchapter and all sections within it. The re-
peal is the result of the Texas Higher Education Board’s review
of Chapter 22, which was posted in the Texas Register on Febru-
ary 20, 2004. In conducting the review of Chapter 22, and in light
of recent legislative changes in many of the programs adminis-
tered by the Student Services Division at this agency, the Office
of General Counsel concluded that the advisability of restructur-
ing many of the rules for ease of reading, and the numerous new
sections, would be more efficiently managed by repealing the
whole subchapter and proposing all new sections.

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that there will not be any fiscal implications to
state or local government as a result of the rules repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Ms. Lois Hol-
lis, Assistant Commissioner for Student Services, Texas Higher
Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711; Lois.Hollis@thecb.state.tx.us.

The repeal of these sections are proposed under the Texas Edu-
cation Code, §61.652, which authorizes the Coordinating Board
to establish and administer a scholarship program for profes-
sional nursing students.

The repeal of the sections affect the Texas Education Code,
Chapter 61, Subchapter L. §§61.651, 65.652, and 61.655 -
61.658.

§22.121. Purpose.

§22.122. Eligible Institutions.

§22.123. Program Titles and Distinctions.

§22.124. Eligible Students.

§22.125. Award Amounts.

§22.126. Allocations.

§22.127. Advisory Committee.

§22.128. Refunds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402892
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§22.121 - 22.133

The Texas Higher Education Coordinating Board proposes new
§§22.121 - 22.133, concerning the Scholarship Programs for
Professional Nursing Students. Specifically, the proposed new
sections implement Texas Education Code §§61.651, 61.652,
and 61.655 - 61.658 and have been re-organized, primarily as
a result of incorporating general provisions regarding state grant
and scholarship programs (currently Chapter 22, Subchapter A)
into the rules for individual programs so that each program’s set
of rules is a complete, stand-alone document. The new sections
clarify the source of the Board’s authority to administer the pro-
gram and add definitions to increase consistency in the interpre-
tation of program rules and procedures.

Ms. Lois Hollis, Assistant Commissioner for Student Services
has determined that for each year of the first five years the new
sections are in effect, there will not be any fiscal implication to
state or local government as a result of enforcing or administer-
ing the rules.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the section will be to improve and in-
crease access to higher education in the state of Texas. There is
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Ms.
Lois Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465. Lois.Hol-
lis@thecb.state.tx.us

The new sections are proposed under the Texas Education
Code, §61.652, which authorizes the Coordinating Board to
establish and administer a scholarship program for professional
nursing students.

The new sections affect Texas Education Code, Chapter 61,
Subchapter L, §§61.651, 61.652, and 61.655 - 61.658.

§22.121. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in
the Texas Education Code, Chapter 61, Subchapter L, Financial Aid
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for Professional Nursing Students and Vocational Nursing Students.
These rules establish procedures to administer the subchapter as pre-
scribed in the Texas Education Code, §§61.651, 61.652, and 61.655 -
61.658.

(b) Purpose. The purpose of the Professional Nursing Student
Scholarship Programs is to promote the health care and health educa-
tional needs of the citizens of Texas.

§22.122. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a par-
ticular college or university. It includes direct educational costs (tu-
ition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(4) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(5) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(6) Half-time student--For undergraduates, enrollment for
the equivalent of six or more semester credit hours. For graduate stu-
dents, enrollment for the equivalent of 4.5 or more semester credit
hours.

(7) Professional nursing student--A student enrolled in an
eligible public, private or independent institution of higher education
in a course of study leading to an initial or an advanced degree in
professional nursing.

(8) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(9) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

(10) Rural--Located in a non-metropolitan area as defined
by the United States Census Bureau in its most recent census.

§22.123. Institutions.
(a) Eligibility.

(1) Any college or university defined as a public or pri-
vate or independent institution of higher education by Texas Education
Code, § 61.003, or that is located in Texas and meets the same program
standards and accreditation as public institutions of higher education
as determined by the Board is eligible to participate in the Professional
Nursing Scholarship Programs.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise schol-
arship recipients of this condition and maintain evidence in each stu-
dent’s file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the institution
and offer an opportunity for a hearing pursuant to the procedures out-
lined in Chapter 1 of this title (relating to Agency Administration).
Thereafter, if the Board determines that funds have been improperly
disbursed, the institution shall become primarily responsible for restor-
ing the funds to the Board. No further disbursements of scholarship
funds shall be permitted to students at that institution until the funds
have been repaid.

(3) Reporting Requirements/Deadlines. Participating in-
stitutions must submit professional nursing student enrollment data
and the Financial Aid Database Report to the Board in a timely fash-
ion.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the Scholarship Programs for Professional Nursing Students.

§22.124. Program Titles and Distinctions.

Four scholarship programs for nursing students are to be administered
in accordance with this subchapter. Their titles are the Scholarship
Program for Rural Professional Nursing Students, the Scholarship Pro-
gram for Licensed Vocational Nurses Becoming Professional Nurses,
the Scholarship Program for Rural BSN and Graduate Nursing Stu-
dents, and the General Scholarship Program for Professional Nursing
Students. All four programs will be administered in keeping with this
subchapter.

(1) Scholarship Program for Rural Professional Nursing
Students. Students eligible for these funds must have graduated from
high schools located in rural areas, or lived in such a rural area of
Texas for the 12 months prior to enrollment in a professional nursing
program. Furthermore, Rural Professional Nursing Scholarship recip-
ients must be attending a nursing program offered in a rural area of
the state. Otherwise eligible students enrolled in extended campuses
in rural locations are eligible to participate.
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(2) Scholarship Program for Licensed Vocational Nurses
Becoming Professional Nurses. Students eligible for these funds must
be Licensed Vocational Nurses who are enrolled in a program leading
to licensure as a Professional Nurse.

(3) Scholarship Program for Rural BSN and Graduate
Nursing Students. Students eligible for these funds must have
graduated from high schools located in rural areas or must have lived
in a rural area of Texas for the 12 months prior to enrollment in
a professional nursing program. Rural BSN and graduate nursing
students may be attending a nursing program offered at any eligible
institution in the State.

(4) General Scholarship Program for Professional Nursing
Students. Funds awarded through this program may go to any eligible
student.

§22.125. Eligible Students.

(a) To receive funds through one of the Professional Nursing
Student Scholarship Programs, a student must:

(1) be a resident of Texas;

(2) be enrolled on at least a half-time basis at an approved
institution;

(3) show financial need, which acts as one of the upper
limits of a student’s award through the program;

(4) maintain satisfactory academic progress in his or her
program of study as defined by the institution; and

(5) be enrolled in a professional nursing program and, (if
applying for an award through the Scholarship Program for Licensed
Vocational Nurses studying to become Professional Nurses), be a Li-
censed Vocational Nurse.

(b) In determining what best promotes the health care and ed-
ucational needs of this State, the Board shall consider the following
factors relating to each applicant. The importance given each factor
will be determined by the Board in consultation with the advisory com-
mittee described in §22.132 of this title (relating to Advisory Commit-
tee).

(1) scholastic ability and performance as measured for en-
tering freshmen by high school grade point average, rank and scores
on standardized college entrance examination, and for continuing or
transfer college students by its college grade point average;

(2) geographical area of intended nursing practice;

(3) financial need;

(4) whether the person is receiving Temporary Assistance
for Needy Families or participates in another public welfare program;

(5) employment by a state agency;

(6) employment on a nursing school faculty of an eligible
institution; and

(7) whether the person at the time of application to partic-
ipate in the scholarship program is a practicing nurse in an area with
an acute nursing shortage or is likely to practice in such an area.

§22.126. Award Amounts and Uses.

(a) Funding. Funds awarded through this program may not
exceed the amount appropriated by the Legislature for that program
plus any gifts, grants and donations of real or personal property from
any entity, subject to limitations or conditions set by law, for the pur-
poses of this subchapter.

(b) Award Amounts and Disbursements. The maximum
award for a student through any of the programs is the lesser of the
student’s financial need or the program maximum as stated below:

(1) for the Scholarship Program for Rural Professional
Nursing Students - $1,500 per year for those enrolled in an associate
degree program; $2,500 for each student enrolled in a baccalaureate
or graduate degree program;

(2) for the Scholarship Program for Licensed Vocational
Nurses Becoming Professional Nurses - $1,500 for students enrolled
in an associate degree program; $2,500 for those enrolled in a bac-
calaureate or graduate degree program;

(3) for the Scholarship Program for Rural BSN and Grad-
uate Nursing Students - $2,500 per year; and

(4) for the General Scholarship for Professional Nursing
Students - $2,000 per year.

(c) Uses. No scholarship disbursed to a student may be used
for any purpose other than for meeting the cost of attending an ap-
proved institution.

(d) Over Awards. At the time an award is made to a student, it
may not exceed the student’s need. No future adjustment is required,
however, if subsequent awards during the student’s period of enroll-
ment cause an over award of $300 or less.

§22.127. Allocations.
Approved institutions shall be invited to submit scholarship applica-
tions for eligible students to the Board by July 15. The number of ap-
plications which may be submitted by each school will be determined
by the Board in keeping with the size of each school’s professional
nursing student enrollment. The Board shall notify each school how
many applications may be submitted by April 30 of each year.

§22.128. Disbursements to Institutions.
Program officers will submit applications for eligible students to the
Board, which will (through the State Comptroller’s Office) issue state
warrants for the students in accordance with disbursement schedules
on the applications.

§22.129. Adjustments to Awards Made through Central Processing
If a student officially withdraws from enrollment, or for some other
reason, the amount of a student’s disbursement exceeds the amount
the student is eligible to receive except in accordance with §22.126(d)
of this title (relating to Award Amounts and Uses), the institution shall
follow its general institutional refund policy in determining the amount
to be returned to the program.

(1) Funds returned to the Board in the form of institution-
issued checks shall be accompanied with sufficient documentation to
enable the Board to identify the appropriate program and student(s)
for whom the funds were originally issued.

(2) If the disbursement to be returned is in the form of a
state warrant issued to an individual student, the warrant should be
marked "void" and returned to the Board.

(3) Funds shall be returned promptly, but in no case shall
funds be returned more than 60 days from the issue date.

§22.130. Retroactive Disbursements.
(a) A student may receive a disbursement after the end of

his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment for which the award is being made.
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(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.

§22.131. Selection of Recipients.

The institution’s Program Officer must specify a priority number for
each application submitted. After applying the selection factors listed
in §22.125(b) of this title (relating to Eligible Students), the Board will
follow school priorities to the extent possible in selecting award recip-
ients. However, no single institution will receive more than one award
through a program until all institutions submitting valid applications
have received at least one award through the program.

§22.132. Advisory Committee.

(a) The Board shall appoint an advisory committee to advise
the Board concerning assistance provided under this subchapter to pro-
fessional nursing students.

(1) The advisory committee shall consist of:

(A) a chair named by the Board,

(B) one representative named by the Texas Nurses As-
sociation,

(C) one representative named by the Texas Organiza-
tion of Nurse Executives,

(D) one representative named by the Board of Nurse
Examiners,

(E) a head of each of the three types of professional
nursing educational programs, named by the deans and directors of
nursing programs in this state,

(F) a representative of graduate nursing education
named by the deans and directors of nursing programs in this state,

(G) one representative named by the Texas Health Care
Association, and

(H) one representative named by the Texas Association
of Homes for the Aging.

(2) The costs of participation on an advisory committee
of a member representing a particular organization or agency shall
be borne by that member or the organization or agency the member
represents.

(b) The duties of the advisory committee shall be to:

(1) advise the Board on appropriate rules for the Profes-
sional Nursing Student Scholarship Programs;

(2) advise the Board on the priorities of emphasis among
the scholarship, the matching fund employment program found in
Chapter 21, Subchapter T of this title (relating to the Matching Fund
Employment Program for Professional Nursing Students) and loan
repayment program found in Chapter 21, Subchapter P of this title (re-
lating to the Professional Nurses’ Student Loan Repayment Program),
provided for in Texas Education Code, Chapter 61, Subchapter L;

(3) advise the Board on the amount of money needed to
fund adequately the Professional Nursing Student Scholarship Pro-
grams;

(4) advise the Board on the establishment of priorities
among the criteria for consideration of application approval which
are named in Texas Education Code, Chapter 61, Subchapter L, and
in these rules; and

(5) assist the Board in the dissemination of information on
the Professional Nursing Student Scholarship Programs.

§22.133. Dissemination of Information and Rules.

The Board and its advisory committees are responsible for publishing
and disseminating general information and program rules for the pro-
grams described in this chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402891
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER H. PROVISIONS FOR THE
LICENSE PLATE INSIGNIA SCHOLARSHIP
PROGRAM
19 TAC §§22.141 - 22.148

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter H, §§22.141 - 22.148 con-
cerning Provisions for the License Plate Insignia Scholarship
Program, in its entirety. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
22, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 22, and in light of recent legislative changes in many of
the programs administered by the Student Services Division at
this agency, the Office of General Counsel concluded that the
advisability of restructuring many of the rules for ease of read-
ing, and the numerous new sections, would be more efficiently
managed by repealing the whole subchapter and proposing all
new sections.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis, As-
sistant Commissioner for Student Services, Texas Higher Educa-
tion Coordinating Board, P.O. Box 12788, Austin, Texas 78711;
Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Transportation Code,
§502.270, which authorizes the Transportation Department to
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issue for passenger cars and light trucks specially designed li-
cense plates that include the name and insignia of either an
institution of higher education as defined by §61.003(8), Texas
Education Code, or a private college or university described by
§61.222, Texas Education Code, and allows a portion of the
money collected from the issuance of the license plates to be
used for scholarships to students who demonstrate a need for
financial assistance under Texas Higher Education Coordinating
Board rule.

The repeal affects the Texas Transportation Code, §502.270,
Collegiate License Plates.

§22.141. Purpose.

§22.142. Eligible Institutions.

§22.143. Eligible Students.

§22.144. Award Amounts.

§22.145. Funding.

§22.146. Allocations and Reallocations.

§22.147. Disbursements.

§22.148. Year-end Reports from Public Universities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402893
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§22.141 - 22.148

The Texas Higher Education Coordinating Board proposes
new §§22.141 - 22.148, concerning the Provisions for the
License Plate Insignia Scholarship Program. Specifically, the
proposed new sections implement the Texas Transportation
Code §502.270 and have been re-organized, primarily as a
result of incorporating general provisions regarding state grant
and scholarship programs (currently Chapter 22, Subchapter
A) into the rules for individual programs so that each program’s
set of rules is a complete, stand-alone document. The new
sections clarify the source of the Board’s authority to administer
the program and add definitions to increase consistency in the
interpretation of program rules and procedures.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Transportation
Code, §502.270, which authorizes the Transportation Depart-
ment to issue for passenger cars and light trucks specially de-
signed license plates that include the name and insignia of ei-
ther an institution of higher education as defined by §61.003(8),
Texas Education Code, or a private college or university de-
scribed by Texas Education Code, §61.222, and allows a portion
of the money collected from the issuance of the license plates to
be used for scholarships to students who demonstrate a need for
financial assistance under Texas Higher Education Coordinating
Board rule.

The new sections affect Texas Transportation Code, §502.270,
Collegiate License Plates.

§21.141. Authority and Purpose.
(a) Authority. Authority for this subchapter is provided in the

Texas Transportation Code regarding Collegiate License Plates. These
rules establish procedures to administer the subchapter as prescribed
in the Texas Transportation Code, §502.270, generally known as the
License Plate Insignia Scholarship Program.

(b) Purpose. The purpose of the License Plate Insignia Schol-
arship Program is to provide financial assistance to needy students at-
tending eligible public or independent colleges or universities in Texas.

§22.142. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Cost of Attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid recipient in attending a
particular college or university. It includes direct educational costs
(tuition, fees, books and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(3) Department--The Department of Highways and Public
Transportation.

(4) Expected Family Contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(5) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution and any gift aid for which the student is entitled. The
cost of education and family contribution figures are to be determined
in accordance with Board guidelines.

§22.143. Institutions.
(a) Eligibility.

(1) Any college or university defined as a public, private or
independent institution of higher education by Texas Education Code,
§61.003, is eligible to participate in the License Plate Insignia Schol-
arship Program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.
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(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval. Each approved institution must enter into an
agreement with the Board, the terms of which shall be prescribed by
the Commissioner.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise grant
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the institution
and offer an opportunity for a hearing pursuant to the procedures out-
lined in Chapter 1 of this title (relating to Agency Administration).
Thereafter, if the Board determines that funds have been improperly
disbursed, the institution shall become primarily responsible for restor-
ing the funds to the Board. No further disbursements of grants or
scholarships shall be permitted to students at that institution until the
funds have been repaid.

(3) Reporting Requirements/Deadlines. All institutions
must meet Board reporting requirements in a timely fashion. Such
reporting requirements shall include the Financial Aid Database
Report as well as progress and year-end reports of program activities.

(4) In addition, the institution must meet the Department of
Transportation’s requirements for designing and issuing license plates
bearing the institution’s insignia.

§22.144. Eligible Students.

In order to qualify for an award through this program a student must
demonstrate financial need.

§22.145. Award Amounts and Uses.

(a) Funding. No awards may be made by an institution in
excess of the amount of money on balance at the State Comptroller’s
Office for that institution, generated through the sale of special license
plates bearing the institution’s insignia.

(1) The License Plate Insignia Scholarship Program is
funded through funds paid to the department for the purchase of
automobile license plates bearing the insignia of Texas colleges and
universities. The amount of money available for scholarships to
students at each institution will depend on the number of license
plates purchased with that school’s insignia.

(2) Funds for license plates bearing the insignia of public
senior colleges and universities will be held on deposit by the State
Comptroller’s Office, for the institutions to draw down as needed.
Funds for license plates bearing the insignia of other public, private
and independent institutions will be deposited in the State Treasury to
the credit of the Board, which in turn will allocate the funds to the
relevant institutions.

(b) Award Amount. No award received through this program
may exceed a student’s financial need.

(c) Uses. No scholarship disbursed to a student may be used
for any purpose other than for meeting the cost of attending an ap-
proved institution.

(d) Over Awards. If, at a time after an award has been offered
by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate
of financial need, so that the resulting sum of assistance exceeds the
student’s financial need, the institution is not required to adjust the
award under this program unless the sum of the excess resources is
greater than $300.

§22.146. Allocations and Reallocations.
Each institution will have at its disposal the portion of funds generated
through the sale of its own license plates in accordance with Texas
Transportation Code, §506.270(d).

§22.147. Disbursements.
Awards are to be made to eligible students at each institution in accor-
dance with these rules and regulations.

(1) For public senior colleges and universities. The de-
partment deposits funds from purchased license plates directly into
the institution’s account at the State Comptroller’s Office. Therefore,
public senior colleges and universities may draw from those funds as
appropriate to make awards to eligible students.

(2) For other public institutions. Funds will be made avail-
able to the institution through the Board. On a regular basis (at least
monthly), the Board will send the institution a state warrant for the
amount of License Plate Insignia Scholarship funds generated through
the sale of license plates and deposited by the department in the State
Comptroller’s Office for that institution.

(3) For private or independent institutions. At the begin-
ning of each fiscal year and periodically as funds are deposited in the
State Comptroller’s Office by the department, the Board will notify the
institution as to the amount of funds available for awarding as schol-
arships. On receipt of a student’s application and certification by the
financial aid officer of the amount of the scholarship for which the
student is eligible, the Board shall forward funds to the institution for
disbursement to the students.

§22.148. Dissemination of Information and Rules.
The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402894
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER I. PROVISIONS FOR THE
FIFTH-YEAR ACCOUNTING STUDENT
SCHOLARSHIP PROGRAM
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19 TAC §§22.161 - 22.169

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter I, §§22.161 - 22.169, concern-
ing Provisions for the Fifth-Year Accounting Student Scholarship
Program, in its entirety. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
22, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 22, and in light of recent legislative changes in many of
the programs administered by the Student Services Division at
this agency, the Office of General Counsel concluded that the
advisability of restructuring many of the rules for ease of read-
ing, and the numerous new sections, would be more efficiently
managed by repealing the whole subchapter and proposing all
new sections.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis, As-
sistant Commissioner for Student Services, Texas Higher Educa-
tion Coordinating Board, P.O. Box 12788, Austin, Texas 78711;
Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§61.7530, which authorizes the Coordinating Board to establish
and administer scholarships for fifth-year accounting students.

The repeal affects the Texas Education Code, Chapter 61, Sub-
chapter N, §§61.751 - 61.760.

§22.161. Purpose.
§22.162. Eligible Institutions.
§22.163. Eligible Students.
§22.164. Award Amounts.
§22.165. Funding.
§22.166. Allocations and Reallocations.
§22.167. Disbursements.
§22.168. Advisory Committee.
§22.169. Reporting Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402896
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
19 TAC §§22.161 - 22.172

The Texas Higher Education Coordinating Board proposes new
§§22.161 - 22.172, concerning the Provisions for the Fifth-Year
Accounting Students Scholarship Program. Specifically, the
proposed new sections implement the Texas Education Code
§§61.751 - 61.760 and have been re-organized, primarily as a
result of incorporating general provisions regarding state grant
and scholarship programs (currently Chapter 22, Subchapter
A) into the rules for individual programs so that each program’s
set of rules is a complete, stand-alone document. The new
sections clarify the source of the Board’s authority to administer
the program and add definitions to increase consistency in
the interpretation of program rules and procedures, state the
Board’s authority to penalize institutions failing to meet program
requirements and provide institutions more detail regarding
Board procedures in allocating and reallocating funds.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Education
Code, §61.753, which authorizes the Coordinating Board to
establish and administer scholarships for fifth-year accounting
students.

The new sections affect the Texas Education Code, Chapter 61,
Subchapter N, §§61.751 - 61.760.

§22.161. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Chapter 61, Subchapter N, Scholarships for
Fifth-Year Accounting Students. These rules establish procedures to
administer the subchapter as prescribed in the Texas Education Code,
§§61.751 - 61.758.

(b) The purpose of the Fifth-Year Accounting Student Schol-
arship Program is to promote the professional and educational needs
of the state; increase the number of highly trained and educated pro-
fessional accountants available to serve the residents of this state; im-
prove the state’s business environment and encourage economic de-
velopment and financial stability; and identify, recognize and support
outstanding scholars who plan to pursue careers in accounting.

§22.162. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.
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(2) Central processing--An approach to administering
a scholarship program by having institutions submit application
information to the Board, which then issues funds to students in
keeping with a schedule specified by the institution in the application
data.

(3) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(4) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a par-
ticular college or university. It includes direct educational costs (tu-
ition, fees, books, and supplies) as well as indirect costs (room and
board, transportation, and personal expenses).

(5) Encumbered funds--Program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(6) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(7) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(8) Half-time student--For undergraduates, a person who
is enrolled or is expected to be enrolled for the equivalent of six or
more semester credit hours. For graduate students, a person who is
enrolled or expected to be enrolled for the equivalent of 4.5 or more
semester credit hours.

(9) Issue date--The date on which the Board’s centralized
processing system generates a voucher requesting a grant disbursement
for specific students.

(10) Period of enrollment--The term or terms within the
current state fiscal year (September 1 - August 31) for which the stu-
dent was enrolled in an approved institution and met all the eligibility
requirements for an award through the program described in this chap-
ter.

(11) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(12) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

§22.163. Institutions.
(a) Eligibility.

(1) Any college or university defined as a public, private or
independent institution of higher education by Texas Education Code,
§61.003, is eligible to participate in the Fifth-Year Accounting Student
Scholarship Program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age or disability exclude an individual
from participation in, or deny the benefits of the program descried in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive scholarships in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise schol-
arship recipients of this condition and maintain evidence in each stu-
dent’s file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the institution
and offer an opportunity for a hearing pursuant to the procedures out-
lined in Chapter 1 of this title (relating to Agency Administration).
Thereafter, if the Board determines that funds been improperly dis-
bursed, the institution shall become primarily responsible for restoring
the funds to the Board. No further disbursements of scholarship funds
shall be permitted to students at that institution until the funds have
been repaid.

(d) Reporting.

(1) Requirements/Deadlines. All institutions must meet
Board reporting requirements in a timely fashion. Such reporting re-
quirements shall include reports specific to allocation and reallocation
of scholarship funds (including the Financial Aid Database Report) as
well as progress and year-end reports.

(2) Penalties for Late Reports.

(A) An institution that postmarks or electronically sub-
mits a progress report a week or more after its due date will be ineli-
gible to receive additional funding through the reallocation occurring
at that time.

(B) The Commissioner may penalize an institution by
reducing its allocation of funds in the following year by up to 10 per-
cent for each progress report that is postmarked or submitted electron-
ically more than a week late.

(C) The Commissioner may assess more severe penal-
ties against an institution if any report is received by the Board more
than one month after its due date. The maximum penalty for a single
year is 30 percent of the school’s allocation. If penalties are invoked
two consecutive years, the institution may be penalized an additional
20 percent.

(3) Appeals. If the Commissioner determines that a
penalty is appropriate, the institution will be notified by certified
mail, addressed to the Program Officer. Within 21 days from the time
that the Program Officer receives the written notice, the institution
must submit a written response appealing the Board’s decision, or the
penalty shall become final and no longer subject to an appeal. An
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appeal under this section will be conducted in accordance with the
rules provided in Chapter 1 of this title.

(e) Program Reviews. If selected for such by the Board, par-
ticipating institutions must submit to program reviews of activities re-
lated to the Fifth-Year Accounting Student Scholarship Program.

§22.164. Eligible Students.

(a) To receive funds, a student must:

(1) be enrolled on at least a half-time basis at an approved
institution;

(2) maintain satisfactory academic progress in his or her
program of study as defined by the institution; and

(3) have completed at least 120 credit hours of college
work, including at least 15 hours of accounting;

(4) sign a written statement confirming his/her intent to
take the written examination conducted by the Texas State Board of
Public Accountancy for the purpose of granting a certificate of "certi-
fied public accountant";

(5) confirm he or she has not yet taken the CPA examina-
tion;

(6) maintain a cumulative grade point average, as deter-
mined by the institution, that is equal to or greater than the grade point
average required by the institution for graduation; and

(7) be enrolled in the additional hours of study required
by Texas Occupation Code, §901.256(2)(A) (concerning Work Expe-
rience Requirements).

(b) In selecting recipients the Program Officer shall consider
at a minimum the following factors relating to each applicant:

(1) financial need, which acts as an upper limit to the
amount the student may receive;

(2) scholastic ability and performance as measured by the
student’s cumulative college grade point average as determined by the
institution in which the student is enrolled;

(3) ethnic or racial minority status; and

(4) Texas residency.

§22.165. Award Amounts and Uses.

(a) Funding. Funds awarded through this program may not
exceed the amount appropriated by the Legislature for that program
plus any gifts, grants and donations of real or personal property from
any entity, subject to limitations or conditions set by law, for the pur-
poses of this subchapter.

(b) Award Amount and Disbursements.

(1) The maximum annual award for a student through this
program is $3,000 less any amount received through this program in
the past.

(2) No individual may receive an aggregate total of more
than $3,000 through the program.

(3) An individual student’s scholarship is to be paid out in
the form of at least one disbursement per semester.

(c) Uses. No scholarship disbursed to a student may be used
for any purpose other than for meeting the cost of attending an ap-
proved institution.

(d) Over Awards. At the time an award is made to a student, it
may not exceed the student’s need. No future adjustment is required,

however, if subsequent awards during the student’s period of enroll-
ment cause an over award of $300 or less.

§22.166. Allocations and Reallocations.

(a) Allocations. One third of the funds allocated to participat-
ing institutions shall be allocated by the Board in proportion to each
institution’s number of students graduating with degrees in accounting
in the previous year. Two thirds of the funds will be allocated based
on the number of students reported to have significant amounts of fi-
nancial need via each institution’s prior year Financial Aid Database
Report.

(b) Reallocations. Unless otherwise indicated, institutions
will have until a date specified by the Board via a policy memo
addressed to the Program Officer at the institution to encumber all
funds allocated to them. On that date, institutions lose claim to any
unencumbered funds and the unencumbered funds are available to the
Board for reallocation to other institutions. If necessary for ensuring
the full use of funds, subsequent reallocations may be scheduled until
all funds are awarded and disbursed.

§22.167. Disbursements to Institutions.

(a) Public Universities and Technical Colleges. Funds allo-
cated to each institution will be transferred to a cost center at the State
Comptroller’s Office, to be drawn down by the institution as needed
to cover local awards.

(b) Private and Independent Institutions and Public Commu-
nity Colleges. Funds allocated to each institution will be accessed
through the Board. Program officers will submit applications for el-
igible students to the Board, which will issue state warrants for the
students in accordance with disbursement schedules on the applica-
tions.

§22.168. Adjustments to Awards Made through Central Processing.

If a student officially withdraws from enrollment, or for some other
reason, the amount of a student’s disbursement exceeds the amount
the student is eligible to receive except in accordance with §22.165(d)
of this title (relating to Award Amounts and Uses), the institution shall
follow its general institutional refund policy in determining the amount
to be returned to the program.

(1) Funds returned to the Board in the form of institution-
issued checks shall be accompanied with sufficient documentation to
enable the Board to identify the appropriate program and student(s)
for whom the funds were originally issued.

(2) If the disbursement to be returned is in the form of a
state warrant issued to an individual student, the warrant should be
marked "void" and returned to the Board.

(3) Funds shall be returned promptly, but in no case shall
funds be returned more than 60 days from the issue date.

§22.169. Retroactive Disbursements.

(a) A student may receive a disbursement after the end of
his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment for which the award is being made.

(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.
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§22.170. Advisory Committee.

(a) The Board shall appoint an advisory committee to advise
the Board concerning assistance provided under this subchapter to
fifth-year accounting students.

(1) The advisory committee shall consist of:

(A) a chair named by the Board;

(B) one representative named by the Texas State Board
of Public Accountancy;

(C) one representative named by the Texas Society of
Certified Public Accountants;

(D) a Texas representative of the American Accounting
Association named by that organization;

(E) one representative named by the National Associa-
tion of Black Accountants;

(F) one representative named by the American Associ-
ation of Hispanic Certified Public Accountants; and

(G) two representatives named by the Board who are
the chairs of accounting departments at Texas colleges and universities,
at least one of whom must be a representative of a private college or
university and at least one other of whom must be a representative
from a college or university that primarily serves minority students.

(2) The costs of participation on an advisory committee
of a member representing a particular organization or agency shall
be borne by that member or the organization or agency the member
represents.

(b) The duties of the advisory committee shall be to advise
the Board on:

(1) how the scholarships provided for under this subchap-
ter should be established and administered to best promote the public
purpose of the scholarships;

(2) the amount of money needed to adequately fund the
scholarship program;

(3) setting priorities among the factors identified by
§22.164(b) of this title (relating to Eligible Students).

§22.171. Reporting Requirements.

Before January 15 of each odd-numbered year, the Board shall report to
the Legislature concerning the scholarship program. The report must
include:

(1) the number and amount of scholarships awarded in the
two calendar years preceding the year in which report is due; and

(2) the number of minority students, by racial or ethnic
background, who have been awarded scholarships during that two-year
period.

§22.172. Dissemination of Information and Rules.

The Board is responsible for publishing and disseminating general in-
formation and program rules for the program described in this sub-
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402895

Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER L. TOWARD EXCELLENCE,
ACCESS AND SUCCESS (TEXAS) GRANT
PROGRAM
19 TAC §§22.225 - 22.234

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter L, §§22.225 - 22.234, con-
cerning Toward EXcellence, Access & Success (TEXAS) Grant
Program, in its entirety. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
22, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 22, and in light of recent legislative changes in many of
the programs administered by the Student Services Division at
this agency, the Office of General Counsel concluded that the
advisability of restructuring many of the rules for ease of read-
ing, and the numerous new sections, would be more efficiently
managed by repealing the whole subchapter and proposing all
new sections.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis, As-
sistant Commissioner for Student Services, Texas Higher Educa-
tion Coordinating Board, P.O. Box 12788, Austin, Texas 78711;
Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§56.303, which provides the Coordinating Board the authority
to administer the TEXAS Grant program and to adopt any rules
necessary to implement the program.

The repeal affects the Texas Education Code, §§56.301 - 56.311.

§22.225. Authority and Purpose.
§22.226. Definitions.
§22.227. Eligible Institutions.
§22.228. Eligible Students.
§22.229. Hardship Provisions.
§22.230. Priorities in Funding.
§22.231. Priority in Awards to Students.
§22.232. Awards and Adjustments.
§22.233. Dissemination of Information and Rules.
§22.234. Funds Provided from Student Deposit Fees.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402898
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER L. TOWARD EXCELLENCE,
ACCESS, AND SUCCESS (TEXAS) GRANT
PROGRAM
19 TAC §§22.225 - 22.236

The Texas Higher Education Coordinating Board proposes new
§§22.225 - 22.236, concerning the Toward EXcellence, Access
& Success (TEXAS) Grant Program. Specifically, the proposed
new sections implement the Texas Education Code §§56.301 -
56.311 and have been re-organized, primarily as a result of in-
corporating general provisions regarding state grant and schol-
arship programs (currently Chapter 22, Subchapter A) into the
rules for individual programs so that each program’s set of rules
is a complete, stand-alone document. The new sections add
definitions to clarify program requirements; provide detailed in-
formation regarding calculations related to program academic
progress requirements, and provide additional information about
procedures for allocating, reallocating and disbursing funds to in-
stitutions.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Education
Code, §56.303, which provides the Coordinating Board the
authority to administer the TEXAS Grant Program and to adopt
any rules necessary to implement the program.

The new sections affect the Texas Education Code, §§56.301 -
56.311.

§22.225. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in the
Texas Education Code, Subchapter M, Toward EXcellence, Access &
Success (TEXAS) Grant Program. These rules establish procedures to

administer the subchapter as prescribed in the Texas Education Code,
§§56.301 - 56.311.

(b) Purpose. The purpose of this program is to provide grants
of money to enable eligible students to attend public and private insti-
tutions of higher education in this state.

§22.226. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a
particular college. It includes direct educational costs (tuition, fees,
books, and supplies) as well as indirect costs (room and board, trans-
portation, and personal expenses.)

(4) Encumbered funds--Program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(5) Enrolled on at least a three-quarter basis--Enrolled for
the equivalent of nine semester credit hours in a regular semester.

(6) Entering undergraduate--A student enrolled in the first
30 semester credit hours or their equivalent, excluding hours taken dur-
ing dual enrollment in high school and courses for which the student
received credit through examination.

(7) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(8) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(9) Initial year award--The grant award made in the stu-
dent’s first year in the TEXAS Grant program, typically made up of a
fall and spring disbursement.

(10) Period of enrollment--The term or terms within the
current state fiscal year (September 1 - August 31) for which the stu-
dent was enrolled in an approved institution and met all the eligibility
requirements for an award through this program.

(11) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(12) Recommended or advanced high school programs--
The curriculum specified in the Texas Education Code, §28.025, and
the rules promulgated there under by the State Board of Education.

(13) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.
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§22.227. Institutions.

(a) Eligibility.

(1) Public and private or independent institutions of higher
education as defined in §61.003 of the Texas Education Code are eli-
gible to participate in the TEXAS Grant program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise grant
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
funds for unauthorized purposes, the Board will notify the Program
Officer and financial aid officer and offer an opportunity for a hearing
pursuant to the procedures outlined in Chapter 1 of this title (relating
to Agency Administration). Thereafter, if the Board determines that
funds have been improperly disbursed, the institution shall become
primarily responsible for restoring the funds to the Board. No further
disbursements of grants or scholarships shall be permitted to students
at that institution until the funds have been repaid.

(3) Reporting.

(A) Requirements/Deadlines. All institutions must
meet Board reporting requirements in a timely fashion. Such
reporting requirements shall include reports specific to allocation and
reallocation of grant funds (including the Financial Aid Database
Report) as well as progress and year-end reports of program activities.

(B) Penalties for Late Reports.

(i) An institution that postmarks or electronically
submits a progress report a week or more after its due date will be
ineligible to receive additional funding through the reallocation occur-
ring at that time.

(ii) The Commissioner may penalize an institution
by reducing its allocation of funds in the following year by up to 10%
for each progress or year-end report that is postmarked or submitted
electronically more than a week late.

(iii) The Commissioner may assess more severe
penalties against an institution if any report is received by the Board

more than one month after its due date. The maximum penalty
for a single year is 30% of the school’s allocation. If penalties are
invoked in two consecutive years the institution may be penalized an
additional 20%.

(C) Appeal of Penalty. If the Commissioner determines
that a penalty is appropriate, the institution will be notified by certified
mail, addressed to the Program Officer with a copy sent to the financial
aid officer. Within 21 days from the time that the Program Officer re-
ceives the written notice, the institution must submit a written response
appealing the Board’s decision, or the penalty shall become final and
no longer subject to an appeal. An appeal under this section will be
conducted in accordance with the rules provided in Chapter 1 of this
title.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the TEXAS Grant Program.

§22.228. Eligible Students.

(a) To receive an initial award through the TEXAS Grant Pro-
gram, a student must:

(1) be a resident of Texas, as evidenced by answers to the
Board’s core residency questions;

(2) show financial need;

(3) have applied for any available financial aid assistance;

(4) not have been granted a baccalaureate degree;

(5) be a graduate of an accredited high school in this state
not earlier than the 1998 - 1999 school year;

(6) have completed the Recommended or Advanced High
School Program, or if a graduate of a private high school, its equivalent,
unless the student:

(A) graduated from a public high school that has been
certified by its district not to offer all the courses necessary to complete
all parts of the Recommended or Advanced High School Program,
and the student has completed all courses that the high school offered
toward the completion of such a curriculum; or

(B) did not graduate under the Recommended or Ad-
vanced High School Program as anticipated when the award was made;

(C) has received an associate degree from an eligible
institution no earlier than May 1, 2001;

(7) enroll in an undergraduate degree or certificate pro-
gram at an approved institution on at least a three-quarter time basis:

(A) not later than the end of the 16th month after high
school graduation, if an entering undergraduate student; or

(B) not later than the end of the 12th month after a
student has received an associate degree.

(b) To receive a continuation award through the TEXAS Grant
Program, a student must:

(1) have previously received an initial award through this
program;

(2) show financial need;

(3) be enrolled at least three-quarter time;

(4) be enrolled in an undergraduate degree or certificate
program at an approved institution;

(5) not have been granted a baccalaureate degree; and
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(6) make satisfactory academic progress towards an under-
graduate degree or certificate, which requires:

(A) as of the end of the person’s first academic year
he or she meets the satisfactory academic progress requirements as
indicated by the financial aid office of his or her institution.

(i) If a student ends his/her first year in the program
without meeting the academic progress requirements of his/her insti-
tution, he/she may not get back into the program until the institution
has determined that the student has met its academic performance re-
quirements.

(ii) A grant recipient who is below program grade
point average requirements as of the end of a spring term may ap-
peal his/her grade point average calculation if he/she has taken courses
previously at one or more different institutions. In the case of such
an appeal, the current institution (if presented with official transcripts
from the previous institutions), must calculate an overall grade point
average counting all classes and grade points previously earned. If
the resulting grade point average exceeds the current institution’s aca-
demic progress requirement, an otherwise eligible student may receive
an award in the following fall term.

(B) As of the end of the second and subsequent years,
the student must complete at least 75 percent of the hours attempted in
his/her most recent academic year, and maintain an overall grade point
average of at least 2.5 on a four point scale or its equivalent, for all
coursework attempted at public or private or independent institutions
of higher education.

(i) The completion rate calculations may be made
in keeping with institutional policies.

(ii) Grade point average calculations may be made
in keeping with institutional policies except that if a grant recipient’s
grade point average falls below program requirements and the student
transfers to another institution, the receiving institution cannot make a
continuation award to the transfer student until he/she provides official
transcripts of previous coursework to the new institution’s financial
aid office and that office re-calculates an overall grade point average,
including hours and grade points for courses taken at the old and new
institutions that proves the student’s overall grade point average now
meets or exceeds program requirements.

(iii) A grant recipient who is below program grade
point average requirements as of the end of a spring term may appeal
his/her grade point average calculation if he/she has taken courses pre-
viously at one or more different institutions. In the case of such an
appeal, the current institution (if presented with transcripts from the
previous institutions), must calculate an overall grade point average
counting all classes and grade points previously earned. If the result-
ing grade point average exceeds the program’s academic progress re-
quirement, an otherwise eligible student may receive an award in the
following fall term.

(7) If a student’s eligibility was based on the expectation
that the student would complete the Recommended or Advanced High
School Program, and the student failed to do so, then in order to resume
eligibility such a student must:

(A) receive an associate’s degree;

(B) meet all other qualifications for a TEXAS Grant;
and

(C) if required to do so by the institution through which
the TEXAS Grant was made, repay the amount of the TEXAS Grant
that was previously received.

(c) Discontinuation of Eligibility or Non-Eligibility.

(1) Unless granted a hardship postponement in accordance
with §22.229(c) of this title (relating to Hardship Provisions), a stu-
dent’s eligibility for a TEXAS Grant ends six years from the start of
the semester or term in which the student received his or her first dis-
bursement of an initial TEXAS Grant award, if the student’s eligibility
for a TEXAS Grant was based on the completion of the Recommended
or Advanced High School Program or its equivalent in high school.

(2) Unless granted a hardship postponement in accordance
with §22.229(c) of this title, a student’s eligibility ends four years from
the date of the semester or term in which the student received his or
her first disbursement of an initial TEXAS Grant award if the student’s
eligibility was based on receiving an associate’s degree.

(3) A student’s eligibility ends one year from the date of
the semester or term in which the student received his or her first dis-
bursement of an initial TEXAS Grant award, if the student’s eligibility
was based on the expectation that the student would complete the Rec-
ommended or Advanced High School Program, but the student failed
to do so. However, if such a student later receives an associate’s de-
gree and again qualifies for TEXAS Grants, he or she can receive an
additional four years of eligibility.

(4) A student who is eligible for a TEXAS Grant based on
completion of the Recommended or Advanced High School Program
or its equivalent in high school may receive a TEXAS Grant for no
more than 150 semester credit hours or the equivalent

(5) A student who is eligible for a TEXAS Grant based on
receiving an associate’s degree may receive a TEXAS Grant for no
more than 90 semester credit hours.

(6) A person is not eligible to receive an initial or continu-
ation TEXAS Grant if the person has been convicted of a felony or an
offense under Chapter 481, Health and Safety Code (Texas Controlled
Substances Act), or under the law of any other jurisdiction involving
a controlled substance as defined by Chapter 481, Health and Safety
Code, unless the person has met the other applicable eligibility require-
ments under this subchapter and has:

(A) received a certificate of discharge by the Texas De-
partment of Criminal Justice or a correctional facility or completed a
period of probation ordered by a court, and at least two years have
elapsed from the date of the receipt or completion; or

(B) been pardoned, had the record of the offense ex-
punged from the person’s record, or otherwise been released from the
resulting ineligibility to receive a TEXAS Grant.

(7) Other than as described in §22.229 of this title, if a per-
son fails to meet any of the requirements for receiving a continuation
award as outlined in subsection (b) of this section after completion of
any year, the person may not receive a TEXAS Grant until he or she
completes courses while not receiving a TEXAS Grant and meets all
the requirements of subsection (b) of this section as of the end of that
period of enrollment.

§22.229. Hardship Provisions.
(a) In the event of a hardship or for other good cause, the Pro-

gram Officer at an eligible institution may allow an otherwise eligible
person to receive a TEXAS Grant while enrolled for an equivalent
of less than three-quarter time or if the student’s grade point average
or completion rate falls below the satisfactory academic progress re-
quirements of §22.228(b)(6) of this title (relating to Eligible Students).
Such conditions are not limited to, but include:

(1) a showing of a severe illness or other debilitating con-
dition that may affect the student’s academic performance;
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(2) an indication that the student is responsible for the care
of a sick, injured, or needy person and that the student’s provision of
care may affect his or her academic performance; or

(3) the requirement of fewer than nine hours to complete
one’s degree plan.

(b) The director of financial aid may grant an extension of the
six- or four-year limits found in §22.228(c) of this title in the event of
hardship. Documentation justifying the extension must be kept in the
student’s files, and the institution must identify students granted exten-
sions and the length of their extensions to the Coordinating Board, so
that it may appropriately monitor each student’s period of eligibility.

(c) The financial aid director may allow a student to receive
his/her first award after more than 16 months have passed since high
school graduation if the student and/or the student’s family has suf-
fered a hardship that would now make the student rank as one of the
institution’s neediest. Documentation justifying the exception must be
kept in the student’s files.

§22.230. Priorities in Funding.
If appropriations for the TEXAS Grant Program are insufficient to
allow awards to all eligible students, continuation awards will be given
priority.

§22.231. Priority in Awards to Students.
In determining who should receive a TEXAS Grant, an institution shall
give highest priority to students who demonstrate the greatest financial
need at the time the award is made.

§22.232. Award Amounts and Adjustments.
(a) Funding. Funds awarded through this program may not

exceed the amount of appropriations, gifts, grants and other funds that
are available for this use.

(b) Award Amounts.

(1) The amount of a TEXAS Grant may not be reduced by
any gift aid for which the person receiving the grant is eligible, unless
the total amount of a person’s grant plus any gift aid received exceeds
the student’s financial need.

(2) The Board shall determine and announce the maximum
amount of a TEXAS Grant award prior to the start of each fiscal year.
The calculation of the maximum amount will be based on the mandates
contained in Texas Education Code, §56.307. However, no student’s
award shall be greater than the amount of the student’s financial need.

(3) For students enrolled in eligible private or independent
institutions, the amount of the TEXAS Grant, when combined with
the amount received through the Tuition Equalization Grant Program
(Texas Education Code, §61.221) may not exceed the student’s need
or the total amount of tuition and required fees charged to the student
for the academic periods for which one or more of the grants were
awarded;

(4) An eligible public institution may not charge a person
receiving a TEXAS Grant through that institution, an amount of tuition
and required fees in excess of the amount of the TEXAS Grant received
by the person. Nor may it deny admission to or enrollment in the
institution based on a person’s eligibility to receive or actual receipt
of a TEXAS Grant. If an institution’s tuition and fee charges exceed
the TEXAS Grant amount, it may address the shortfall in one of two
ways:

(A) It may use other available sources of financial aid,
other than a loan or work-study funds to cover any difference in the
amount of a TEXAS Grant and the student’s actual amount of tuition
and required fees at the institution; or

(B) it may waive the excess charges for the student.
However, if a waiver is used, the institution may not report the recipi-
ent’s tuition and fees in a way that would increase the general revenue
appropriations to the institution.

(5) The eligible institution may require a student to forgo
or repay the amount of an initial TEXAS Grant awarded to the stu-
dent as described in §22.228(a)(6)(B) of this title (relating to Eligible
Students) if the student is determined to have failed to complete the
Recommended or Advanced High School Program or its equivalent as
evidenced by the final high school transcript.

(c) Uses. A person receiving a TEXAS Grant may only use
the money to pay any usual and customary cost of attendance at an
institution of higher education incurred by the student.

(d) Over Awards. If, at a time after an award has been offered
by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate
of financial need, so that the resulting sum of assistance exceeds the
student’s financial need, the institution is not required to adjust the
award under this program unless the sum of the excess resources is
greater than $300.

§22.233. Retroactive Disbursements.

(a) A student may receive a disbursement after the end of
his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment.

(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.

§22.234. Allocation and Reallocation of Funds.

(a) Allocations.

(1) Initial Year Funds. Available program funds for initial
year awards will be allocated to each participating institution in pro-
portion to each institution’s share of the state’s undergraduate financial
aid population with significant amounts of financial need.

(2) Renewal Year Funds. Available program funds for con-
tinuation or renewal awards will be allocated in proportion to the num-
ber of prior year recipients reported for each institution, adjusted for
the institution’s student retention rate.

(b) Reallocations. Institutions will have until a date specified
by the Board via a policy memo addressed to the Program Officer at the
institution to encumber the program funds that have been allocated to
them. On that date, institutions lose claim to any unencumbered funds,
and the unencumbered funds are available to the Board for reallocation
to other institutions. If necessary for ensuring the full use of funds,
subsequent reallocations may be scheduled until all funds are awarded
and disbursed.

(c) Disbursement of Funds to Institutions. As requested by
institutions throughout the academic year, the Board shall forward to
each participating institution a portion of its initial and renewal year
allocations of funds for immediate release to students or immediate
application to student accounts at the institution.

(d) Release of Funds to Students. The institution may release
all or part of the proceeds of a TEXAS Grant to an eligible person only
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if the tuition and required fees incurred by the person at the institution
have been paid.

§22.235. Funds Provided from Student Deposit Fees.

Student deposit funds that are not claimed by students may only be
used to make TEXAS Grants. If the year-end balance of funds at an in-
stitution exceeds 150 percent of the amount its students have forfeited
during that year, the excess funds are to be forwarded to the Coordinat-
ing Board for disbursement through the TEXAS Grant Program. If an
institution established an endowment fund from funds forfeited prior
to the end of state Fiscal Year 2001, no additional forfeited funds may
be added to the endowment corpus. All forfeited funds and their earn-
ings (including the earnings of the endowment fund) must be used in
calculating the year-end balance subject to the 150 percent limit, and
are to be used for making need-based grants.

§22.236. Dissemination of Information and Rules.

The Board and its advisory committee is responsible for publishing and
disseminating general information and program rules for the program
described in this subchapter. The Board shall distribute to each eligible
institution and to each school district a copy of the rules adopted under
this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402897
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER M. TOWARD EXCELLENCE,
ACCESS AND SUCCESS (TEXAS) GRANT II
PROGRAM
19 TAC §§22.253 - 22.260

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 22, Subchapter M, §§22.253 - 22.260, con-
cerning Toward EXcellence, Access, & Success (TEXAS) Grant
II Program, in its entirety. Specifically, this repeal will delete the
current subchapter and all sections within it. The repeal is the
result of the Texas Higher Education Board’s review of Chapter
22, which was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). In conducting the review of
Chapter 22, and in light of recent legislative changes in many of
the programs administered by the Student Services Division at
this agency, the Office of General Counsel concluded that the
advisability of restructuring many of the rules for ease of read-
ing, and the numerous new sections, would be more efficiently
managed by repealing the whole subchapter and proposing all
new sections.

Lois Hollis, Assistant Commissioner for Student Services, has
determined that there will not be any fiscal implications to state
or local government as a result of the repeal.

Ms. Hollis has also determined that for each year of the first five
years that the repeal is in effect, there will be no public benefit
anticipated. There is no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the repeal. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis, As-
sistant Commissioner for Student Services, Texas Higher Educa-
tion Coordinating Board, P.O. Box 12788, Austin, Texas 78711;
Lois.Hollis@thecb.state.tx.us.

The repeal is proposed under the Texas Education Code,
§56.403, which provides the Coordinating Board the authority to
administer the TEXAS Grant II program and to adopt any rules
necessary to implement the program.

The repeal affects the Texas Education Code, §§56.401 -
56.4075.

§22.253. Authority, Scope, and Purpose.

§22.254. Definitions.

§22.255. Eligible Institutions.

§22.256. Eligible Students.

§22.257. Priorities in Funding.

§22.258. Priority in Awards to Students.

§22.259. Awards and Adjustments.

§22.260. Dissemination of Information and Rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402900
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
SUBCHAPTER M. TOWARD EXCELLENCE,
ACCESS, AND SUCCESS (TEXAS) GRANT II
PROGRAM
19 TAC §§22.253 - 22.262

The Texas Higher Education Coordinating Board proposes new
§§22.253 - 22.262, concerning the Toward EXcellence, Access
& Success (TEXAS) Grant II Program. Specifically, the proposed
new sections implement the Texas Education Code §§56.401 -
56.4075 and have been re-organized, primarily as a result of in-
corporating general provisions regarding state grant and schol-
arship programs (currently Chapter 22, Subchapter A) into the
rules for individual programs so that each program’s set of rules
is a complete, stand-alone document. The new sections add
definitions to clarify program requirements; provide detailed in-
formation regarding calculations related to program academic
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progress requirements, and provide additional information about
procedures for allocating, reallocating and disbursing funds to in-
stitutions.

Lois Hollis, Assistant Commissioner for Student Services has de-
termined that for each year of the first five years the new sections
are in effect, there will not be any fiscal implication to state or lo-
cal government as a result of enforcing or administering the sec-
tions.

Ms. Hollis has also determined that for each year of the first five
years the new sections are in effect, the public benefit anticipated
as a result of administering the sections will be to improve and
increase access to higher education in the state of Texas. There
is no effect on small businesses. There is no anticipated eco-
nomic cost to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the new sections may be submitted to Lois
Hollis, Texas Higher Education Coordinating Board, P.O.
Box 12788; Austin, Texas 78711; (512) 427-6465; Lois.Hol-
lis@thecb.state.tx.us.

The new sections are proposed under the Texas Education
Code, §56.403, which provides the Coordinating Board the
authority to administer the TEXAS Grant II Program and to
adopt any rules necessary to implement the program.

The new sections affect the Texas Education Code, §§56.401 -
56.4075.

§22.253. Authority and Purpose.

(a) Authority. Authority for this subchapter is provided in
the Texas Education Code, Subchapter P, Toward EXcellence, Access
& Success (TEXAS) Grant II Program. These rules establish proce-
dures to administer the subchapter as prescribed in the Texas Education
Code, §§56.401 - 56.4075.

(b) Purpose. The purpose of this program is to provide grants
of money to enable eligible students to attend public two-year institu-
tions of higher education in this state.

§22.254. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Board--The Texas Higher Education Coordinating
Board.

(2) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board.

(3) Cost of attendance--A Board-approved estimate of the
expenses incurred by a typical financial aid student in attending a
particular college. It includes direct educational costs (tuition, fees,
books, and supplies) as well as indirect costs (room and board, trans-
portation, and personal expenses.)

(4) Encumbered funds--Program funds that have been of-
fered to a specific student, which offer the student has accepted, and
which may or may not have been disbursed to the student.

(5) Enrolled on at least a half-time basis--Enrolled for the
equivalent of six semester credit hours in a regular semester.

(6) Entering student--A student enrolled in the first 30
semester credit hours or their equivalent, excluding hours taken during
dual enrollment in high school and courses for which the student
received credit through examination.

(7) Expected family contribution--The amount of discre-
tionary income that should be available to a student from his or her
resources and that of his or her family, as determined following the
federal methodology.

(8) Financial need--The cost of attendance at a particular
public or private institution of higher education less the expected fam-
ily contribution. The cost of attendance and family contribution are to
be determined in accordance with Board guidelines.

(9) Initial year award--The grant award made in the stu-
dent’s first year in the TEXAS Grant II program, typically made up of
a fall and spring disbursement.

(10) Period of enrollment--The term or terms within the
current state fiscal year (September 1 - August 31) for which the stu-
dent was enrolled in an approved institution and met all the eligibility
requirements for an award through this program.

(11) Program Officer--The individual named by each par-
ticipating institution’s chief executive officer to serve as agent for the
Board. The Program Officer has primary responsibility for all ministe-
rial acts required by the program, including maintenance of all records
and preparation and submission of reports reflecting program transac-
tions. Unless otherwise indicated by the administration, the director
of student financial aid shall serve as Program Officer.

(12) Resident of Texas--A resident of the State of Texas as
determined in accordance with Chapter 21, Subchapter B, of this title
(relating to Determining Residence Status). Nonresident students who
are eligible to pay resident tuition rates are not residents of Texas.

§22.255. Institutions.
(a) Eligibility.

(1) Public junior colleges, technical colleges and state col-
leges as defined in §61.003 of the Texas Education Code are eligible
to participate in the TEXAS Grant II program.

(2) No institution may, on the grounds of race, color, na-
tional origin, gender, religion, age, or disability exclude an individual
from participation in, or deny the benefits of the program described in
this subchapter.

(3) Each participating institution must follow the Civil
Rights Act of 1964, Title VI (Public Law 88-353) in avoiding
discrimination in admissions.

(b) Approval.

(1) Agreement. Each approved institution must enter into
an agreement with the Board, the terms of which shall be prescribed
by the Commissioner.

(2) Approval Deadline. An institution must be approved
by April 1 in order for qualified students enrolled in that institution to
be eligible to receive grants in the following fiscal year.

(c) Responsibilities.

(1) Probation Notice. If the institution is placed on public
probation by its accrediting agency, it must immediately advise grant
recipients of this condition and maintain evidence in each student’s
file to demonstrate that the student was so informed.

(2) Disbursements to Students.

(A) Documentation. The institution must maintain
records to prove the receipt of program funds by the student or the
crediting of such funds to the student’s school account.

(B) Procedures in Case of Illegal Disbursements. If the
Commissioner has reason for concern that an institution has disbursed
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funds for unauthorized purposes, the Board will notify the Program
Officer and financial aid officer and offer an opportunity for a hearing
pursuant to the procedures outlined in Chapter 1 of this title (relating
to Agency Administration). Thereafter, if the Board determines that
funds have been improperly disbursed, the institution shall become
primarily responsible for restoring the funds to the Board. No further
disbursements of grants or scholarships shall be permitted to students
at that institution until the funds have been repaid.

(3) Reporting.

(A) Requirements/Deadlines. All institutions must
meet Board reporting requirements in a timely fashion. Such
reporting requirements shall include reports specific to allocation and
reallocation of grant funds (including the Financial Aid Database
Report) as well as progress and year-end reports of program activities.

(B) Penalties for Late Reports.

(i) An institution that postmarks or electronically
submits a progress report a week or more after its due date will be
ineligible to receive additional funding through the reallocation occur-
ring at that time.

(ii) The Commissioner may penalize an institution
by reducing its allocation of funds in the following year by up to 10%
for each progress or year-end report that is postmarked or submitted
electronically more than a week late.

(iii) The Commissioner may assess more severe
penalties against an institution if any report is received by the Board
more than one month after its due date. The maximum penalty
for a single year is 30% of the school’s allocation. If penalties are
invoked in two consecutive years the institution may be penalized an
additional 20%.

(C) Appeal of Penalty. If the Commissioner determines
that a penalty is appropriate, the institution will be notified by certified
mail, addressed to the Program Officer with a copy sent to the financial
aid officer. Within 21 days from the time that the Program Officer re-
ceives the written notice, the institution must submit a written response
appealing the Board’s decision, or the penalty shall become final and
no longer subject to an appeal. An appeal under this section will be
conducted in accordance with the rules provided in Chapter 1 of this
title.

(4) Program Reviews. If selected for such by the Board,
participating institutions must submit to program reviews of activities
related to the TEXAS Grant II Program.

§22.256. Eligible Students.
(a) To receive an initial award through the TEXAS Grant II

Program, a student must:

(1) be a resident of Texas;

(2) show financial need;

(3) have applied for any available financial aid assistance;

(4) be enrolled on at least a half-time basis in an associate’s
degree or certificate program at an eligible institution;

(5) not be eligible for a TEXAS Grant; and

(6) not have been granted an associate’s or baccalaureate
degree.

(b) To receive a continuation award through the TEXAS Grant
II Program, a student must:

(1) have previously received an initial award through this
program;

(2) show financial need;

(3) be enrolled on at least a half-time basis;

(4) be enrolled in an associate’s degree or certificate pro-
gram at an eligible institution;

(5) not have been granted a baccalaureate degree;

(6) not be eligible for a TEXAS Grant; and

(7) make satisfactory academic progress towards an under-
graduate degree or certificate, which requires completion of at least 75
percent of the hours attempted in the student’s most recent academic
year, and maintenance of an overall grade point average of at least 2.5
on a four point scale or its equivalent.

(A) The completion rate calculations may be made in
keeping with institutional policies.

(B) Grade point average calculations may be made in
keeping with institutional policies except that if a grant recipient’s
grade point average falls below program requirements and the student
transfers to another institution, the receiving institution cannot make a
continuation award to the transfer student until he/she provides official
transcripts of previous coursework to the new institution’s financial
aid office and that office re-calculates an overall grade point average,
including hours and grade points for courses taken at the old and new
institutions that proves the student’s overall grade point average now
meets or exceeds program requirements.

(c) Discontinuation of Eligibility or Non-Eligibility.

(1) A student may not receive a TEXAS Grant II for more
than 75 semester credit hours or its equivalent.

(2) A student’s eligibility for a TEXAS Grant II award
ends four years from the start of the semester or term in which the
student received his or her initial award of a TEXAS Grant II.

(3) A person is not eligible to receive an initial or contin-
uation TEXAS Grant II award if the person has been convicted of a
felony or an offense under Chapter 481, Health and Safety Code (Texas
Controlled Substances Act), or under the law of any other jurisdiction
involving a controlled substance as defined by Chapter 481, Health and
Safety Code, unless the person has met the other applicable eligibility
requirements under this subchapter and has:

(A) received a certificate of discharge by the Texas De-
partment of Criminal Justice or a correctional facility or completed a
period of probation ordered by a court, and at least two years have
elapsed from the date of the receipt or completion; or

(B) been pardoned, had the record of the offense ex-
punged from the person’s record, or otherwise been released from the
resulting ineligibility to receive a TEXAS grant.

(4) If a person fails to meet any of the requirements for re-
ceiving a continuation award as outlined in subsection (b) of this sec-
tion after completion of any year, the person may not receive a TEXAS
Grant II award until he or she completes courses while not receiving
a TEXAS Grant II and meets all the requirements of subsection (b) of
this section as of the end of that period of enrollment.

§22.257. Priorities in Funding.

If appropriations for the TEXAS Grant II Program are insufficient to
allow awards to all eligible students, continuation awards will be given
priority.

§22.258. Priority in Awards to Students.
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In determining who should receive a TEXAS Grant II award, an in-
stitution shall give highest priority to students who demonstrate the
greatest financial need at the time the award is made.

§22.259. Award Amounts and Adjustments.
(a) Funding. Funds awarded through this program may not

exceed the amount of appropriations, grants and other funds that are
available for this use.

(b) Award Amounts.

(1) The amount of a TEXAS Grant II award may not be
reduced by any gift aid for which the person receiving the grant is
eligible, unless the total amount of a person’s grant plus any gift aid
received exceeds the student’s financial need.

(2) The Board shall determine and announce the maximum
amount of a TEXAS Grant II award prior to the start of each fiscal year.
The calculation of the maximum amount will be based on the mandates
contained in Texas Education Code, §56.407. However, no student’s
award shall be greater than the amount of the student’s financial need.

(3) An approved institution may not charge a person re-
ceiving a TEXAS Grant through that institution, an amount of tuition
and required fees in excess of the amount of the TEXAS Grant II award
received by the person. Nor may it deny admission to or enrollment
in the institution based on a person’s eligibility to receive or actual
receipt of a TEXAS Grant II award. If an institution’s tuition and fee
charges exceed the TEXAS Grant II award amount, it may address the
shortfall in one of two ways:

(A) It may use other available sources of financial aid,
other than a loan or work-study funds to cover any difference in the
amount of a TEXAS Grant II award and the student’s actual amount
of tuition and required fees at the institution; or

(B) it may waive the excess charges for the student.
However, if a waiver is used, the institution may not report the recipi-
ent’s tuition and fees in a way that would increase the general revenue
appropriations to the institution.

(c) Uses. A person receiving a TEXAS Grant II award may
only use the money to pay any usual and customary cost of attendance
at an institution of higher education incurred by the student.

(d) Over Awards. If, at a time after an award has been offered
by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate
of financial need, so that the resulting sum of assistance exceeds the
student’s financial need, the institution is not required to adjust the
award under this program unless the sum of the excess resources is
greater than $300.

§22.260. Retroactive Disbursements.
(a) A student may receive a disbursement after the end of

his/her period of enrollment if the student:

(1) owes funds to the institution for the period of enroll-
ment for which the award is being made; or

(2) received a student loan that is still outstanding for the
period of enrollment.

(b) Funds that are disbursed retroactively must either be used
to pay the student’s outstanding balance from his/her period of en-
rollment at the institution or to make a payment against an outstand-
ing loan received during that period of enrollment. Under no circum-
stances are funds to be released to the student.

§22.261. Allocation and Reallocation of Funds.
(a) Allocations.

(1) Initial Year Funds. Available program funds for initial
year awards will be allocated to each participating institution in pro-
portion to each institution’s share of the state’s undergraduate financial
aid population with significant amounts of financial need.

(2) Renewal Year Funds. Available program funds for con-
tinuation or renewal awards will be allocated in proportion to the num-
ber of prior year recipients reported for each institution, adjusted for
the institution’s student retention rate.

(b) Reallocations. Institutions will have until a date specified
by the Board via a policy memo addressed to the Program Officer at the
institution to encumber the program funds that have been allocated to
them. On that date, institutions lose claim to any unencumbered funds,
and the unencumbered funds are available to the Board for reallocation
to other institutions. If necessary for ensuring the full use of funds,
subsequent reallocations may be scheduled until all funds are awarded
and disbursed.

(c) Disbursement of Funds to Institutions. As requested by in-
stitutions throughout the fall and spring terms, the Board shall forward
to each participating institution a portion of its initial and renewal year
allocations of funds for immediate release to students or immediate
application to student accounts at the institution.

(d) Release of Funds to Students. The institution may release
all or part of the proceeds of a TEXAS Grant II award to an eligible
person only if the tuition and required fees incurred by the person at
the institution have been paid.

§22.262. Dissemination of Information and Rules.

The Board and its advisory committee is responsible for publishing and
disseminating general information and program rules for the program
described in this subchapter. The Board shall distribute to each eligible
institution and to each school district a copy of the rules adopted under
this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402899
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 15, 2004
For further information, please call: (512) 427-6114

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 4. TEXAS COSMETOLOGY
COMMISSION

CHAPTER 83. SANITARY RULINGS
22 TAC §83.14

The Texas Cosmetology Commission proposes an amendment
to §83.14, concerning Disinfection Practices and Procedures, by
adding subsection (j). Subsection (j) specifies the procedure and
frequency in which a licensed cosmetologist or manicurist must
disinfect a "whirlpool footspa" or "spa." The amendment is pro-
posed as a result of a need to protect the public from potential
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infection due to use of an improperly sanitized "whirlpool footspa"
or "spa."

Antoinette Humphrey, Executive Director, Texas Cosmetology
Commission, has determined that for the first five-year period
the amendment is in effect, there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing the amended section.

Ms. Humphrey has also determined that for each year of the
first five years the amendment is in effect, the public benefit an-
ticipated as a result of enforcing the amended section will be
to better ensure that the public is protected from harmful con-
taminants that can be present and spread in a whirlpool footspa
if they are not properly and regularly cleaned and disinfected.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the amendment as proposed.

Comments on the proposed amendment may be submitted to
Virgil Seals, Texas Cosmetology Commission, P.O. Box 26700,
Austin, Texas 78755-0700. Comments may also be submitted
electronically to virgil.seals@txcc.state.tx.us or faxed to (512)
454-0339.

The amendment is proposed under Texas Occupations Code,
Chapter 1602, §1602.151, which provides the commission with
the authority to "adopt rules consistent with this chapter," to pro-
tect the public’s health and safety.

There are no other statutes affected by this proposed amend-
ment.

§83.14. Disinfection Practices and Procedures.
(a) - (i) (No change.)

(j) Cleaning and Disinfecting Whirlpool Footspas.

(1) As used in this section, "whirlpool footspa" or "spa" is
defined as any basin using circulating water.

(2) Before use upon each patron, each whirlpool footspa
shall be cleaned and disinfected in the following manner:

(A) All water shall be drained and all debris shall be
removed from the spa basin.

(B) The spa basin must be cleaned with soap or deter-
gent and water.

(C) The spa basin must be disinfected with an EPA--
registered disinfectant with demonstrated bactericidal, fungicidal, and
virucidal activity which must be used according to manufacturer’s in-
structions.

(D) The spa basin must be wiped dry with a clean towel.

(3) At the end of each day, each whirlpool footspa shall be
cleaned and disinfected in the following manner:

(A) The screen shall be removed, all debris trapped be-
hind the screen shall be removed, and the screen and the inlet shall be
washed with soap and water or detergent and water.

(B) Before replacing the screen, one of the following
procedures shall be performed:

(i) The screen shall be washed with a chlorine
bleach solution of one teaspoon of 5% chlorine bleach to one (1)
gallon of water, or

(ii) The screen shall be totally immersed in an EPA--
registered disinfectant with demonstrated bactericidal, fungicidal, and

virucidal activity which must be used according to manufacturer’s in-
structions.

(C) The spa system shall be flushed with low sudsing
soap and warm water for at least ten (10) minutes, after which the spa
shall be rinsed and drained.

(4) Every other week (bi-weekly), after cleaning and dis-
infecting as provided in subsection (c) of this section, each whirlpool
footspa shall be cleaned and disinfected in the following manner:

(A) The spa basin shall be filled completely with water
and one (1) teaspoon of 5% bleach for each one (1) gallon of water.

(B) The spa system shall be flushed with the bleach and
water solution for 5 to 10 minutes and allowed to sit for 6 to 10 hours.

(C) The spa system shall be drained and flushed with
water before use upon a patron.

(i) A record shall be made of the date and time of
each cleaning and disinfecting as required by paragraphs (2) and (3) of
this subsection indicate whether the cleaning was a daily or bi-weekly
cleaning. This record shall be made at or near the time of cleaning and
disinfecting. Cleaning and disinfecting records shall be made available
upon request by either a patron or a Texas Cosmetology Commission
representative.

(ii) A violation of this section may result in an ad-
ministrative fine and/or disciplinary action. Each footspa not in com-
pliance with this section may result in a separate violation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402990
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 380-7644

♦ ♦ ♦
CHAPTER 89. GENERAL RULES AND
REGULATIONS
22 TAC §89.1

The Texas Cosmetology Commission proposes amendment
to §89.1(b) of the Commission’s schedule of fines by adding
subsection (j) concerning failure to sanitize Whirlpool Footspas
(each foot spa) and §89.1(b) of the Commission’s schedule
of fines by adding subsection 1602.267 concerning Shampoo
Apprentice Permit.

Ms. Antoinette Humphrey, Executive Director, Texas Cosmetol-
ogy Commission, has determined that for the first five-year pe-
riod the rule is in effect, there will be no fiscal implications for
state or local government as a result of enforcing or administer-
ing rule 89.1 (j) concerning failure to sanitize Whirlpool Footspas
(each foot spa).

Ms. Humphrey has also determined that for each year of the first
five years this rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to better ensure that the public
is protected from harmful contaminants that can be present and
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spread in a whirlpool footspa if they are not properly and reg-
ularly cleaned and disinfected. There will be no effect on small
businesses. There are no anticipated economic costs to persons
who are required to comply with the rule as proposed.

Ms. Antoinette Humphrey, Executive Director, Texas Cosmetol-
ogy Commission, has determined that for the first five-year pe-
riod the rule is in effect there will be a fiscal impact of $15,000
per year to state government concerning the implementation of
the Shampoo Apprentice Permit.

Ms. Humphrey has also determined that for each year of the first
five years the Shampoo Apprentice Permit rule is in effect, the
public benefit will be that persons interested in pursuing a career
in cosmetology would receive training in a salon prior to becom-
ing licensed in Texas. Any cost to small businesses associated
with this rule will be as a result of hiring a shampoo apprentice to
work in the business. There are no anticipated economic costs
to persons who are required to comply with the rule as proposed.

These sections specify the actual civil penalties the commission
shall assess for 1st, 2nd and 3rd violations.

Comments on these proposed rules may be submitted to
Mr. Virgil Seals, Texas Cosmetology Commission, P.O. Box
26700, Austin, Texas 78755-0700. Comments may also be
submitted electronically to virgil.seals@txcc.state.tx.us or faxed
to 512-454-0339.

The amended sections are proposed under Texas Occupations
Code, Chapter 1602, 1602.151, which provides the commission
with the authority to "adopt rules consistent with this chapter", to
protect the public’s health and safety.

§89.1. Schedule of fines.
(a) (No change.)

(b) Schedule of fines: In accordance with Chapter 1602, Title
9, Occupations Code, the commission shall adopt the following fine
schedules for the 1st, 2nd and 3rd violation of the following practi-
tioner, facility, and independent contractor licensing rules. For the 4th
and subsequent offenses, the provisions of Chapter 1602, Occupations
Code, will apply.
Figure: 22 TAC §89.1(b)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402968
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 380-7644

♦ ♦ ♦
22 TAC §89.15

The Texas Cosmetology Commission proposes an amendment
to §89.15, concerning apprenticeship permits for shampoo tech-
nicians, by adding subsection (l). Subsection (l) specifies that
the commission as of January 1, 2004, may issue a Shampoo
Apprentice Permit to an applicant who is at least 16 years of
age. The amendment is proposed as a result of House Bill 653,
Shampoo Apprentice Permit enacted by the 78th Texas Legisla-
ture.

Antoinette Humphrey, Executive Director, Texas Cosmetology
Commission, has determined that for the first five-year period the
amendment is in effect there will be a fiscal impact of $15,000
per year to state government. There will be no fiscal implications
for local government as a result of enforcing or administering the
amended section.

Ms. Humphrey has also determined that for each year of the
first five years the amendment is in effect, the public benefit for
the first five year period will be that persons interested in pur-
suing a career in cosmetology would receive training in a salon
prior to becoming licensed. Any cost to small businesses asso-
ciated with this amendment will be as a result of hiring a sham-
poo apprentice to work in the business. There are no anticipated
economic costs to persons who are required to comply with the
amendment as proposed.

Comments on the proposed amendment may be submitted to
Virgil Seals, Texas Cosmetology Commission, P.O. Box 26700,
Austin, Texas 78755-0700. Comments may also be submitted
electronically to virgil.seals@txcc.state.tx.us or faxed to (512)
454-0339.

The amendment is proposed under Texas Occupations Code,
Chapter 1602, §1602.151, which provides the commission with
the authority to "adopt rules consistent with this chapter," to pro-
tect the public’s health and safety.

There are no other statutes affected by this proposed amend-
ment.

§89.15. Definitions of License Authorizations.

(a) - (k) (No change.)

(l) Effective January 1, 2004, the commission may issue a
Shampoo Apprentice Permit to an applicant who is at least 16 years
of age.

(1) Effective January 1, 2004, the commission shall not:

(A) require payment of a fee for said permit,

(B) require prior completion of instruction at a cosme-
tology program as a prerequisite for the issuance of a shampoo appren-
tice permit,

(C) renew said permit once the initial twelve (12)
month period has expired for each permit holder,

(D) grant school hours toward credit for a license
through an approved TxCC accredited facility/school as a result of
time spent while holding a Shampoo Apprentice Permit.

(2) The Shampoo Apprentice Permit holder:

(A) shall perform only the practice of cosmetology as
defined in §1602.002(3) shampooing and conditioning a person’s hair,

(B) shall be restricted to working in a facility licensed
under this chapter.

(m) [(l)] Corporate License or Permit Application: General.
Each corporate applicant for any license or permit must certify, before
the license or permit is issued, that its state franchise taxes are current.
Corporations exempt from the payment of the franchise tax and out-
of-state corporations must certify that they are exempt and specify the
reason.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402989
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 380-7644

♦ ♦ ♦
PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 163. LICENSURE
22 TAC §163.1

The Texas State Board of Medical Examiners proposes an
amendment to §163.1, concerning Definitions. The proposal
adds new definitions concerning Telemedicine.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the proposed rule is in effect, there will be no fiscal impli-
cations to state or local government as a result of enforcing the
rule as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the rule as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be an updated
rule. There will be no effect on small or micro businesses. There
will be no effect to individuals required to comply with the section
as proposed.

Comments on the proposal may be submitted to Colleen Klein,
P.O. Box 2018, Austin, Texas 78768-2018. A public hearing will
be held at a later date.

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following are affected by the proposed rule: Texas Occupa-
tions Code Annotated, §§151.002, 151.056, 155.001, 155.002,
155.003, 155.0031, 155.004, 155.005, 155.007, 155.008,
155.051, 155.0511, 155.052, 155.053, 155.054, 155.055,
155.056, 155.057, 155.058, 155.104.

§163.1. Definitions.

(a) The following words and terms, (concerning General Def-
initions) when used in this chapter, shall have the following meanings,
unless the context clearly indicate otherwise.

(1) Acceptable approved medical school--A medical
school or college located in the United States or Canada that has been
accredited by the Liaison Committee on Medical Education or the
American Osteopathic Association Bureau of Professional Education.

(2) Acceptable unapproved medical school--A school or
college located outside the United States or Canada that:

(A) is substantially equivalent to a Texas medical
school; and

(B) has not been disapproved by another state physician
licensing agency unless the applicant can provide evidence that the dis-
approval was unfounded.

(3) Affiliated hospital--Affiliation status of a hospital with
a medical school as defined by the Liaison Committee on Medical Ed-
ucation and documented by the medical school in its application for
accreditation.

(4) Applicant--One who files an application as defined in
this section.

(5) Application--An application is all documents and infor-
mation necessary to complete an applicant’s request for licensure in-
cluding the following:

(A) forms furnished by the board, completed by the ap-
plicant:

(i) all forms and addenda requiring a written
response must be typed or printed in ink;

(ii) photographs must meet United States Govern-
ment passport standards;

(B) all documents required under section 163.5 of this
title (relating to Licensure Documentation); and

(C) the required fee, payable by check through a United
States bank.

(6) Board--Texas State Board of Medical Examiners

(7) Continuous--12 month periods of uninterrupted post-
graduate training with no absences greater than 21 days, unless such
absences have been approved by the training program.

(8) Eligible for licensure in country of graduation--An ap-
plicant must be eligible for licensure in the country in which the med-
ical school is located except for any citizenship requirements.

(9) Examinations accepted by the board for licensure.

(A) United States Medical Licensing Examination
(USMLE), with a score of 75 or better, or a passing grade if applicable,
on each step, with all steps passed within seven years;

(B) Federation Licensing Examination (FLEX), on or
after July 1, 1985, passage of both components within seven years with
a score of 75 or better on each component;

(C) Federation Licensing Examination (FLEX), before
July 1, 1985, with a FLEX weighted average of 75 or better in one
sitting;

(D) National Board of Medical Examiners Examination
(NBME) or its successor with all steps passed within seven years;

(E) National Board of Osteopathic Medical Examiners
Examination (NBOME) or its successor with all steps passed within
seven years;

(F) Medical Council of Canada Examination (LMCC)
or its successor, with all steps passed within seven years;

(G) State board licensing examination, passed before
January 1, 1977, (with the exception of Virgin Islands, Guam,
Tennessee Osteopathic Board or Puerto Rico then the exams must be
passed before July 1, 1963); or

(H) One of the following examination combinations
with a score of 75 or better on each part, level, component, or step, all
parts, levels, components, or steps must be passed within seven years:

(i) FLEX I plus USMLE 3;

(ii) USMLE 1 and USMLE 2 (including passage of
the clinical skills component if applicable), plus FLEX II;
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(iii) NBME I or USMLE 1, plus NBME II or
USMLE 2 (including passage of the clinical skills component if
applicable), plus NBME III or USMLE 3;

(iv) NBME I or USMLE 1, plus NBME II or
USMLE 2 (including passage of the clinical skills component if
applicable), plus FLEX II;

(v) NBOME I, plus NBOME II, plus FLEX II;

(vi) the NBOME Part I or COMLEX Level I and
NBOME Part II or COMLEX Level II and NBOME Part III or COM-
LEX Level III.

(I) An applicant must pass each part of an examination
within three attempts, except that an applicant who has passed all but
one part of an examination within three attempts may take the remain-
ing part of the examination one additional time.

(J) Notwithstanding subparagraph (I) of this paragraph,
an applicant is considered to have satisfied the requirements of this
section if the applicant:

(i) passed all but one part of an examination
approved by the board within three attempts and passed the remaining
part of the examination within five attempts;

(ii) is specialty board certified by a specialty board
that:

(I) is a member of the American Board of Medi-
cal Specialties; or

(II) is a member of the Bureau of Osteopathic
Specialists; and

(iii) completed in this state an additional two years
of postgraduate medical training approved by the board.

(K) An applicant who has not passed an examination for
licensure in a ten-year period prior to the filing date of the application
must:

(i) pass a monitored specialty certification examina-
tion or formal evaluation, a monitored recertification examination or
formal evaluation, or a monitored examination of continued demon-
stration of qualifications by a board that is a member of the American
Board of Medical Specialties or the Bureau of Osteopathic Specialists
within the preceding ten years;

(ii) obtain through extraordinary circumstances,
unique training equal to the training required for specialty certification
as determined by a committee of the board and approved by the board,
including but not limited to participation for at least six months in a
training program approved by the board within twelve months prior
to the application for licensure; or

(iii) pass the Special Purpose Examination (SPEX)
within the preceding ten years.

(10) Good professional character--An applicant for licen-
sure must not be in violation of or committed any act described in the
Medical Practice Act, Tex. Occ. Code Ann. §§164.051-.053.

(11) One-year training program--a program that is one con-
tinuous year of postgraduate training approved by the board that is:

(A) accepted for certification by a specialty board that is
a member of the American Board of Medical Specialties or the Bureau
of Osteopathic Specialists; or

(B) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education, or its predecessor;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada; or

(v) the College of Family Physicians of Canada; or

(C) a postresidency program, usually called a fellow-
ship, performed in the U.S. or Canada and approved by the board for
additional training in a medical specialty or subspecialty.

(12) Sixty (60) semester hours of college courses--60
semester hours of college courses other than in medical school that
are acceptable to The University of Texas at Austin for credit on a
bachelor of arts degree or a bachelor of science degree; the entire
primary, secondary, and premedical education required in the country
of medical school graduation, if the medical school is located outside
the United States or Canada; or substantially equivalent courses as
determined by the board.

(13) Substantially equivalent to a Texas medical school--A
medical school or college that is an institution of higher learning de-
signed to select and educate medical students; provide students with
the opportunity to acquire a sound basic medical education through
training in basic sciences and clinical sciences; provide advancement
of knowledge through research; develop programs of graduate medi-
cal education to produce practitioners, teachers, and researchers; and
afford opportunity for postgraduate and continuing medical education.
The school must provide resources, including faculty and facilities, suf-
ficient to support a curriculum offered in an intellectual environment
that enables the program to meet these standards. The faculty of the
school shall actively contribute to the development and transmission of
new knowledge. The medical school shall contribute to the advance-
ment of knowledge and to the intellectual growth of its students and fac-
ulty through scholarly activity, including research. The medical school
shall include, but not be limited to, the following characteristics:

(A) The facilities for basic sciences and clinical training
(i.e., laboratories, hospitals, library, etc.) shall be adequate to ensure
opportunity for proper education.

(B) The admissions standards shall be substantially
equivalent to a Texas medical school.

(C) The basic sciences curriculum shall include the con-
temporary content of those expanded disciplines that have been tradi-
tionally titled gross anatomy, biochemistry, biology, histology, physiol-
ogy, microbiology, immunology, pathology, pharmacology and neuro-
science, as defined by the Texas Higher Education Coordinating Board.

(D) The fundamental clinical subjects, which shall be
offered in the form of required patient-related clerkships, are inter-
nal medicine, obstetrics and gynecology, pediatrics, psychiatry, neu-
rology, family practice, introduction to patient/physical examination,
and surgery, as defined by the Texas Higher Education Coordinating
Board.

(E) The curriculum shall be of at least 130 weeks in du-
ration.

(F) The school shall provide advancement of knowl-
edge through research.
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(G) The school shall develop programs of graduate
medical education to produce practitioners, teachers, and researchers.

(H) The school shall provide opportunity for postgrad-
uate and continuing medical education.

(I) Medical education courses must be centrally orga-
nized, integrated and controlled into a continuous program which was
conducted, monitored and approved by the medical school which is-
sues the degree.

(14) Texas Medical Jurisprudence Examination (JP exam):
the ethics examination administered by the board for licensure that
must be passed by an applicant for licensure within three attempts with
a score 75 or better.

(15) Three-year training program--three continuous years
of postgraduate training in the United States or Canada, progressive in
nature and acceptable for specialty board certification in one specialty
area that is:

(A) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada;

(v) the College of Family Physicians of Canada; or

(vi) all programs approved by the board after August
25, 1984; or

(B) a board-approved program for which a Faculty
Temporary Permit was issued; or

(C) a postresidency program, usually called a fellow-
ship, for additional training in a medical specialty or subspecialty, ap-
proved by the Texas State Board of Medical Examiners.

(b) The following words and terms, (concerning Telemedicine
Definitions) when used in this chapter shall have the following mean-
ings unless the context indicates otherwise.

(1) Act that is part of patient care service--Any diagnosis,
assessment, or treatment including the taking of diagnostic imaging
studies as well as the preparation of pathological material for exami-
nation.

(2) Episodic consultation--Consultation on an irregular or
infrequent basis involving no more than 24 patients of a physician’s
diagnostic or therapeutic practice per calendar year. Multiple consul-
tations may be performed for one or more patients up to 24 patients
per calendar year.

(3) Informal consultation--Consultation performed outside
the context of a contractual relationship and on an irregular or infre-
quent basis without the expectation of or exchange of direct or indirect
compensation.

(4) Patient care service initiated in this state--Any act con-
stituting the practice of medicine as defined in this chapter in which
the patient is physically located in Texas at the time of diagnosis, treat-
ment, or testing.

(5) Person--An individual unless otherwise expressly
made applicable to a partnership, association, or corporation.

(6) Practice of medicine--A person shall be considered to
be practicing medicine under any of the following circumstances listed
in subparagraphs (A) - (D) of this paragraph. This definition does not
negate the responsibility of applicants to demonstrate engagement in
the active practice of medicine as set forth in section 163.11 of this
title (relating to Active Practice of Medicine).

(A) the person publicly professes to be a physician or
surgeon and diagnoses, treats, or offers to treat any mental or physical
disease or disorder, or any physical deformity or injury by any system
or method or to effect cures thereof;

(B) the person diagnoses, treats or offers to treat any
mental or physical disease or disorder, or any physical deformity or
injury by any system or method and to effect cures thereof and charges
therefor, directly or indirectly, money or other compensation;

(C) the person exercises medical judgment, renders an
opinion, or gives advice concerning the diagnosis or treatment of a
patient, or makes any determination regarding the appropriate or nec-
essary medical response to a particular patient’s medical condition; or

(D) the person is physically located in another jurisdic-
tion, other than the state of Texas, and through any medium performs
an act that is part of patient care service initiated in this state that would
affect the diagnosis or treatment of the patient.

(7) State--Any state, territory, or insular possession of the
United States and the District of Columbia.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402961
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §§217.1, 217.3, 217.6 - 217.10, 217.13, 217.15,
217.16, 217.19, 217.20

The Board of Nurse Examiners proposes amendments to 22 TAC
§§217.1, 217.3, 217.6 - 217.10, 217.13, 217.15, 217.16, 217.19,
and 217.20, concerning Licensure, Peer Assistance, and Prac-
tice. Effective February 1, 2004, the Board of Nurse Examiners
and Board of Vocational Nurse Examiners were merged into one
agency, Board of Nurse Examiners. House Bill 1483, passed by
the 78th Regular Legislative Session, was the legislative action
that implemented the consolidation. These proposed amend-
ments implement HB 1483 and the make- up and function of the
new Board of Nurse Examiners. Any change in the rule language
merely tracks the statutory language or includes "licensed voca-
tional nurses" with "professional" or "registered nurses."
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The proposed amendments are primarily for the purpose of
providing consistent licensing processes to all nurses. Section
217.1 addresses the definitions to be used by the combined
board. It includes some of the definitions used by the former
Board of Vocational Nurse Examiners, and attempts to clarify
some of the Board of Nurse Examiners’ definitions by using
more appropriate terminology and including language inclusive
of licensed vocational nursing practice. Section 217.3 is broad-
ened to include licensed vocational nurses and to apply the
same temporary permit process to all nurses. Sections 217.6,
217.7, 217.8, and 217.15 are broadened to include all nurses
in the same license renewal, change of address, credentialing,
and copying of license requirements. Section 217.9, Inactive
Status, and §217.10 reflect the statutory language of Texas
Occupations Code §§301.261 (§217.9) and 301.351, 301.251,
301.4515 (§217.10) respectively, and the titles applicable to
all nurses. This language does not include "LVN, Emeritus"
as the statute did not provide for such title; therefore, "LVN,
Emeritus" is brought under the title of "LVN, Retired." Sections
217.13 (Peer Assistance Programs), 217.16 (Minor Incidents),
and 217.19 (Incident-Based Nursing Peer Review) were similar
processes used by both boards which are being brought under
one umbrella of rules. The issues addressed in these rules
are also statutorily addressed. Rule 217.20 (Safe Harbor Peer
Review) includes a new protection to licensed vocational nurses
(LVNs) which did not exist until the boards were consolidated.
Licensed vocational nurses are now statutorily (§301.352) and
by rule provided the right to invoke safe harbor when they feel
that they are put in a situation which would be in violation of
the Nursing Practice Act or a Board rule. The existing Board of
Vocational Nurse Examiners’ rules which are in conflict which
these proposed amendments are concurrently being proposed
for repeal.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed amendments are adopted
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.

Katherine Thomas, executive director, has determined that for
each year of the first five years the proposed amendments are
adopted, the public benefit will be that the legislative intent of
consolidating the boards and fiscal austerity will be accom-
plished. There will be no effect on small businesses. There
is no anticipated additional economic cost to persons who are
required to comply with the proposed amendments.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed adoption of amendments to these sections is pur-
suant to the authority of Texas Occupations Code §§301.151
and 301.152 which authorizes the Board of Nurse Examiners
to adopt, enforce, and repeal rules consistent with its legislative
authority under the Nursing Practice Act. The adoption of the
proposed amendments implement section §§301.251, 301.258,
301.261, 301.351, 301.352, 301.419, and 301.4515 of the Texas
Occupations Code.

§217.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Academic course--A specific set of learning experi-
ences offered in an accredited school, college or university. Academic

credit will convert on the following basis: One academic quarter hour
= 10 contact hours; one academic semester hour = 15 contact hours.

[(2) Accredited nursing program--A school, department, or
division of nursing accredited/approved by a nursing board or other
licensing authority which has jurisdiction over accreditation/approval
of nursing programs.]

(2) [(3)] Advanced practice nurse (APN)--A registered
nurse, currently licensed in the State of Texas, who has been approved
by the board to practice as an advanced practice nurse based on
completing an advanced educational program of study acceptable to
the board. The term includes a nurse practitioner, nurse-midwife,
nurse anesthetist, and a clinical nurse specialist. [Advanced Practice
Nurse (APN) A professional nurse, currently licensed in the State of
Texas, who is prepared for advanced nursing practice by virtue of
knowledge and skills obtained in an advanced educational program of
study acceptable to the board, who meets requirements of Rule 221
and/or Rule 222, and has received authorization to practice as an APN
in Texas.]

(3) [(4)] Applicant--An individual who has met the eligi-
bility requirements and applied to take the National Council Licensure
Examination for Practical Nurses (NCLEX-PN ) orcompleted an ac-
credited nursing program and has applied to take the National Council
Licensure Examination for Registered Nurses (NCLEX-RN ), or an in-
dividual who has applied for Temporary Licensure/Endorsement into
Texas.

(4) [(5)] Approved--Recognized as having met established
standards and predetermined criteria of the credentialing agencies rec-
ognized by the board. Applies to providers and programs.

(5) Approved/Accredited nursing program--A school,
department, or division of nursing approved/accredited by a nursing
board or other licensing authority which has jurisdiction over
approval/accreditation of nursing programs.

(6) Board--The Board of Nurse Examiners for the State of
Texas.

(7) Commission on Graduates of Foreign Nursing Schools
(CGFNS) Certificate--Documentation that verifies the educational cre-
dentials and /or CGFNS examination results of graduates of foreign
nursing schools.

(8) Declaratory order--An order issued by the Board pur-
suant to Texas Occupations Code §301.257, [Texas Civil Statutes, Ar-
ticle 4519a,] determining the eligibility of an individual for initial li-
censure as a licensed vocational or registered nurse and setting forth
both the basis for potential ineligibility and the Board’s determination
of the disclosed eligibility issues.

(9) Delinquent [Deliquent] license--A license lapsed due to
failure to renew the certificate of re -registration.

(10) Direct supervision--Requires a [registered profes-
sional] nurse to be immediately available to coordinate, direct, and
observe at firsthand another individual for whom the nurse [RN] is
responsible.

(11) Eligibility order--An order, issued by the Board pur-
suant to Texas Occupations Code §§301.256, 301.257 and 301.259
[Texas Civil Statutes, Article 4519, 4519a, or 4521(a)] determining the
eligibility of an individual for licensure.

(12) Endorsement--The process of issuing a permanent li-
cense without further examination to a [registered] nurse from another
jurisdiction or licensing authority after determination is made that the
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applicant meets the same standards as those required of Texas [regis-
tered] nurses.

(13) First level, general nurse--Refers to the International
Council of Nurses (ICN) classification of nurses. A first-level nurse is
called a registered or professional nurse in most countries. A general
nurse has studied theory and had clinical practice in a variety of nursing
areas. [Second level nurses, who may be called enrolled, vocational,
or practical nurses or nurse assistants, and those nurses who have spe-
cialized in one area without being educated and registered/licensed as
a general nurse (for instance, midwife, pediatric nurse, or psychiatric
nurse) are not eligible to take the CGFNS qualifying exam.]

(14) Graduate of a foreign nursing school--An individual
who graduated from a post-secondary nursing education program that
prepares [professional] nurse generalists or enrolled nurses for licen-
sure and is approved/accredited by a governmental authority.

(15) Graduate nurse (GN)--Graduates of approved profes-
sional nursing programs who are issued a permit to practice for a
specific time period until they successfully meet all licensure require-
ments.

(16) Graduate vocational nurse (GVN)--Graduates of ap-
proved vocational nursing programs who are issued a permit to practice
for a specific time period until they successfully meet all licensure re-
quirements.

(17) [(15)] Impaired practice--Practice in which the nurse’s
ability to perform the essential functions of a [registered] nurse is im-
paired by chemical dependency on drugs and/or alcohol or by mental
illness.

(18) Indirect supervision--Requires a nurse to be readily
available if needed for consultation to coordinate, direct, and observe
another individual for whom the nurse is responsible.

(19) [(16)] Jurisdiction--A state or territory of the United
States using the National Council Licensure Examination for Regis-
tered Nurses (NCLEX-RN ) and the National Council Licensure Ex-
amination for Practical Nurses (NCLEX-PN ) as the licensing exami-
nation.

(20) Licensed Vocational Nurse--See Vocational Nurse.

(21) [(17)] Licensing authority--A legislated or govern-
mentally appointed agency which approves, accredits or otherwise
regulates legally defined behaviors of institutions or individuals.

(22) National Council Licensure Examination for Practical
Nurses (NCLEX-PN)--The test used by the board to measure minimal
competence for licensure as a vocational nurse.

(23) [(18)] National Council Licensure Examination for
Registered Nurses (NCLEX- RN)--The test used by the board to
measure minimal competence for licensure as a registered professional
nurse.

(24) Nurse--a person required to be licensed under Texas
Occupations Code chapter 301 to engage in professional or vocational
nursing.

(25) [(19)] Nursing curriculum--The equivalent of all nurs-
ing courses in the program of study within an approved/accredited nurs-
ing program.

(26) [(20)] Nursing program--The equivalent of all non-
nursing and nursing courses in the program of study within an ap-
proved/accredited program.

(27) [(21)] Peer assistance program--An approved program
designed for [registered] nurses whose nursing practice is or may be

impaired by chemical dependency on drugs and/or alcohol or certain
mental illnesses and which meets the minimum criteria established by
the Texas Commission on Alcohol and Drug Abuse and the additional
criteria established by the Board of Nurse Examiners for the State of
Texas.

(28) [(22)] Practitioner--As related to radiology practice,
a doctor of medicine, osteopathy, podiatry, dentistry, or chiropractic
who is licensed under the laws of Texas and who prescribes radiologic
procedures for other persons (See 25 TAC §143.2).

(29) [(23)] Professional boundaries--The appropriate lim-
its which should be established by the nurse in the nurse/client relation-
ship due to the nurse’s power and the patient’s vulnerability. Refers to
the provision of [professional] nursing services within the limits of the
nurse/client relationship which promote the client’s dignity, indepen-
dence and best interests and refrain from inappropriate involvement in
the client’s personal relationships and/or the obtainment of the nurse’s
personal gain at the client’s expense.

(30) [(24)] Professional nursing education program (gen-
eral)--Post-secondary general nursing program of at least two academic
years in length that provides both theory and clinical instruction in :
[nursing care of:]

(A) medical- [the adult to include both medical and]
surgical nursing;

(B) maternal/child [infant] nursing;

(C) pediatric nursing;[care of children;] and

(D) [psychiatric/]mental health nursing.

(31) [(25)] Professional nursing practice--The perfor-
mance for compensation of an act that requires substantial specialized
judgment and skill, the proper performance of which is based on
knowledge and application of the principles of biological, physical,
and social science as acquired by a completed course in an approved
school of professional nursing. [The performance of services for
compensation appropriate for RNs employed in clinical practice,
administration, education, research or other practices within the scope
of the definition of professional nursing.]

(32) [(26)] Program of study--The courses and learning ex-
periences that constitute the requirements for completion of a basic
nursing educationprogram (vocational nursing education program, as-
sociate degree nursing education program, baccalaureate degree nurs-
ing education program, master’s degree nursing education program, or
diploma nursing education program) or a post-licensure nursing edu-
cation program.

(33) [(27)] Radiologic procedure--Any procedure or article
used with clients, including diagnostic x-rays or nuclear medicine pro-
cedures, through the emission of ionizing radiation as stated in 25 TAC
§143.2.

(34) [(28)] Reactivation--The process of making a license
current when a [registered] nurse has allowed his or her license to be-
come delinquent and/or is in inactive/retired status.

(35) [(29)] Refresher course--A program designed to up-
date knowledge of current nursing theory and clinical practice con-
sisting of didactic and clinical components to ensure entry level com-
petencies into vocational, professional, or advanced nursing practice.
Refresher courses are not accepted for continuing education credit and
must meet current board requirements.

(36) [(30)] Registered nurse--A person currently licensed
by the board to practice professional nursing.
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(37) [(31)] Registered nurse, retired--An individual on in-
active status, 65 or older, who has met the requirements for using the
title as stated in §217.9(b) of this title (relating to Inactive Status).

(38) [(32)] Renewal period--Two-year period determined
by the licensee’s birth month and year. Specific time frame for re-
newal may vary from six months to 29 months as determined by board
policies.

(39) Second level nurses--Refers to the International
Council of Nurses (ICN) classification of nurses. Second level nurses
are called enrolled, vocational, or practical nurses or nurse assistants
in most countries. Those nurses who have specialized in one area
without being educated and registered/licensed as a general nurse
(for instance, midwife, pediatric nurse, or psychiatric nurse) are not
eligible to take the CGFNS qualifying exam.

(40) [(33)] Shall, will and must--Mandatory requirements.

(41) Should--Denotes recommendations.

(42) [(34)] State Board Test Pool Examination (SBTPE)--
The test formerly used by the board prior to the NCLEX-RN to measure
minimal competence for licensure as a registered nurse.

(43) [(35)] Temporary authorization--An authorization to
practice vocational or professional nursing for a specified period of
time.

(44) [(36)] Temporary license--A license that authorizes an
individual licensed as a [registered] nurse in other jurisdictions to prac-
tice [professional] nursing in Texas for a specified period of time.

(45) [(37)] Temporary permit--A permit issued to a [regis-
tered] nurse for a specific period of time which allows the nurse [RN] to
complete specific requirements in order for the license to be reissued.

(46) Vocational nurse--A person currently licensed by the
board to practice vocational nursing.

(47) Vocational nurse, retired--An individual on inactive
status, 65 or older, who has met the requirements for using the title as
stated in §217.9(b) of this title (relating to Inactive Status); includes
individuals formerly classified as Vocational nurse, emeritus.

(48) Vocational Nursing--Nursing other than professional
nursing that generally requires experience and education in biological,
physical, and social sciences sufficient to qualify as a licensed voca-
tional nurse.

(49) Vocational Nursing Education Program--A compre-
hensive system of education which provides instruction in biological,
physical, social, behavioral and nursing sciences, with correlated the-
ory, to include clinical practice in nursing care of children, maternity
nursing, nursing care of the aged, nursing care of adults and nursing
care of individuals with mental health problems.

(50) Vocational Nursing Practice--The performance of ser-
vices for compensation appropriate for Licensed Vocational Nurses
employed in roles which fall within the scope of the definition of vo-
cational nursing.

§217.3. Temporary Authorization to Practice/Temporary Permit.

(a) A new graduate who completes an accredited basic nursing
education program within the United States, its Territories or Posses-
sions and who applies for initial licensure by examination in Texas may
be temporarily authorized to practice [professional] nursing as a gradu-
ate nurse (GN) or graduate vocational nurse (GVN) pending the results
of the licensing examination.

(1) In order to receive temporary authorization to practice
as a GN or GVN and obtain a [Graduate Nurse] Permit, the new grad-
uate must:

(A) file a completed application, including verification
of completion of graduation requirements and the non-refundable ap-
plication processing fee (see §217.2(a)(1)-(2) of this title [(] relating to
Licensure by Examination for Graduates of Basic Nursing Education
Programs Within the United States, its Territories or Possessions [)]);

(B) have no outstanding eligibility issues (see §213.30
of this title (relating to Declaratory Order of Eligibility for Licensure),
and Texas Occupations Code §301.257); [Texas Civil Statutes, Article
4519a);]

(C) have never taken the NCLEX-PN or NCLEX-RN .
Temporary authorization to practice as a GN will not be issued to any
applicant who has previously failed the licensing examination; and

(D) have registered to take the NCLEX-PN or
NCLEX-RN with the examination administration service.

(2) The temporary authorization to practice as a GN or
GVN, which is not renewable, is valid for 75 [60] days from the date of
eligibility, receipt of permanent license, or upon receipt of a notice of
failing the examination from the Board, whichever date is the earliest.
The GN or GVN must immediately inform employers of receipt of
notification of failing the examination and cease [professional] nursing
practice.

(3) The new graduate who has been authorized to practice
[professional] nursing as a GN or GVN pending the results of the li-
censing examination must work under the direct supervision of either
a licensed vocational or a registered professional nurse if a GVN or a
registered professional nurse only if a GN, who is physically present
in the facility or practice setting and who is readily available to the GN
or GVN for consultation and assistance. If the facility is organized into
multiple units that are geographically distanced from each other, then
the supervising nurse [RN] must be working on the same unit to which
the GN or GVN is assigned. The GN or GVN shall not be placed in
supervisory or charge positions and shall not work in independent prac-
tice settings.

(4) The nurse administrator of facilities that employ Grad-
uate Nurses or Graduate Vocational Nurses must ensure that the GN
or GVN has a valid temporary authorization to practice as a GN or
GVN pending the results of the licensing examination, has scheduled
a date to take the NCLEX-PN or NCLEX-RN , and does not continue
to practice after expiration of the 75 [60] days of eligibility or receipt
of a notice of failing the examination from the Board, whichever date
is earlier.

(b) A [registered] nurse who has not practiced nursing for four
or more years may be issued a temporary permit for the limited purpose
of completing a refresher course, extensive orientation to the practice
of professional or vocational nursing , whichever is applicable, or aca-
demic course. The permit is valid for six months and is nonrenewable.

(c) A [registered] nurse whose license has been suspended, re-
voked, or surrendered through action by the board, may be issued a
temporary permit for the limited purpose of meeting any requirement(s)
imposed by the board in order for the nurse’s license to be reissued. The
permit is valid for six months and is nonrenewable.

§217.6. Failure to Renew License.

(a) A [registered] nurse who is not practicing [professional]
nursing in Texas and who fails to maintain a current Texas license for
a period of time less than four years may bring his or her license up-to-
date by filing such forms as the board may require, showing evidence of
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having completed 20 contact hours of acceptable continuing education
within two years immediately preceding the application for relicensure,
and paying the current licensure fee plus a late fee and any applicable
fines, which are not refundable.

(b) A [registered] nurse who is not practicing [professional]
nursing and who fails to maintain a current license from any licensing
authority for four or more years will be required to:

(1) complete a board -approved refresher course, extensive
orientation to the practice of [professional] nursing, or completion of
a nursing program of study. The applicant will submit an application
for temporary permit for the limited purpose of completing a refresher
course, extensive orientation to the practice of [professional] nursing,
or program of study;

(2) submit evidence of the successful completion of the re-
quirements of paragraph (1) of this subsection;

(3) submit a completed reactivation application;

(4) submit the current non-refundable licensure fee, plus a
late fee and any applicable fines which are not refundable; and

(5) submit evidence of completion of 20 contact hours of
acceptable continuing education within the previous two years.

(c) A [registered] nurse who fails to maintain a current Texas
license for four years or more and who is licensed and has practiced in
another state a minimum of two of the previous four years preceding the
application for relicensure in Texas, shall be exempt from requirements
of subsection (b)(1) and (2) of this section.

(d) The issuance of a license renewal may be refused to an
individual who:

(1) fails to submit an application for renewal; or

(2) submits an application which:

(A) is incomplete;

(B) does not show that the person meets the require-
ments for renewal; or

(C) is not accompanied by the correct fee(s).

(e) The refusal to renew the license for reasons in subsection
(d)(1) and (2) of this section does not entitle the individual to a hearing.

(f) The individual refused a license renewal who wishes to re-
activate his or her license will be required to:

(1) correctly complete the reactivation application form;

(2) show evidence of meeting all current requirements for
licensure, including 20 contact hours of continuing education accord-
ing to requirements in Chapter 216 of this title (relating to Continuing
Education); and

(3) submit payment of the correct non-refundable reactiva-
tion fee as follows:

(A) if the license has been delinquent less than 90 days,
the required fee will equal the renewal fee plus one-half the examina-
tion fee (see §223.1[(13)(A)]), plus any applicable fines; or

(B) if the license has been delinquent for more than 90
days, the required fee will equal the renewal fee plus the full examina-
tion fee (see §223.1[(13)(B)]), plus any applicable fines.

§217.7. Change of Name and/or Address.
(a) A [registered] nurse/applicant for licensure shall notify the

board in writing within ten days of a change of name by submitting a
legal document reflecting this name change.

(b) A [registered] nurse/applicant for licensure shall notify the
board in writing within 10 days of a change of address, providing the
new address and his or her license number.

§217.8. Duplicate or Substitute Credentials.

(a) A [registered] nurse whose original certificate of registra-
tion or wallet-sized [size] license is lost or destroyed may obtain a du-
plicate by filing a form containing identifying information, notarized
affidavit, and paying a non-refundable fee.

(b) A [registered] nurse who wants to change his/her name on
the original certificate of registration or current wallet-sized [size] li-
cense must submit:

(1) a duly executed affidavit;

(2) the required non-refundable fee; and

(3) a copy of the legal document reflecting this name
change.[; and ]

[(4) the original certificate of registration if the requested
change is for the original certificate.]

§217.9. Inactive Status.

(a) A [registered] nurse who elects to change from active li-
censure status to inactive status must:

(1) submit a written request to the board prior to the expi-
ration of his/her license;

(2) designate "inactive" on the renewal form if at the time
of renewal.

(b) A [registered] nurse on inactive status, who is 65 or older,
and requests to use the title "Licensed Vocational Nurse, Retired,"
"LVN, Retired," "Vocational Nurse, Retired," "VN, Retired," "Regis-
tered Nurse, Retired," or "RN, Retired," must submit the following:

(1) a written request to use the title; and

(2) the required, non-refundable fee.

(c) An individual who is permitted under section 301.261
[Article 4526b] to use the title "Licensed Vocational Nurse, Retired,"
"LVN, Retired," "Vocational Nurse, Retired," "VN, Retired," "Regis-
tered Nurse, Retired," or "R.N., Retired ,"[",] may not use that title to
practice as a [professional registered] nurse for compensation.

(d) A [registered] nurse who has not practiced [professional]
nursing and whose license has been in an inactive status for less than
four years may reactivate the license by completing the reactivation
application form, paying the required reactivation fee and the current
licensure fee which are non-refundable, and submitting verification of
completion of 20 contact hours of continuing education in compliance
with Chapter 216 of this title (relating to Continuing Education).

(e) A [registered] nurse who has not practiced professional
nursing in Texas and whose license has been in an inactive status for
more than four years must submit:

(1) a reactivation application form;

(2) verification of completion of a refresher course, exten-
sive orientation to the practice of [professional] nursing or program of
study which meets the board’s requirements and was completed within
the last year;

(3) evidence of completion of 20 contact hours of CE in
compliance with Chapter 216 (relating to Continuing Education);

(4) the required reactivation fee plus the current licensure
fee, which are non-refundable.
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(f) A [registered] nurse who has not practiced [professional]
nursing in Texas or another jurisdiction within the last four years and
has not participated in a refresher course within the last year must sub-
mit:

(1) an application for a six month temporary permit to be
used only for completion of a refresher course, extensive orientation to
the practice of [professional] nursing or program of study which meets
the board’s requirements; and

(2) the required six-month temporary permit fee which is
non-refundable.

(g) A [registered] nurse completing refresher course require-
ments in another jurisdiction is exempt from requirements of subsec-
tion (f)(1) and (2) of this section.

(h) Upon completion of the refresher course, extensive orien-
tation to the practice of [professional] nursing, or program of study
which meets the board’s requirements, the nurse shall then comply with
subsection (e) of this section.

§217.10. Restrictions to Use of Designations for Licensed Vocational
or Registered Nurse.

(a) Use of title

(1) A person who holds a valid current license as a regis-
tered nurse under this chapter:

(A) is referred to as a registered nurse; and

(B) may use the abbreviation "R.N."

(2) A person who holds a valid current license as a voca-
tional nurse under this chapter:

(A) is referred to as a licensed vocational nurse or vo-
cational nurse; and

(B) may use the abbreviation "L.V.N." or "V.N." [ A
person who holds a valid current license issued by the Board of Nurse
Examiners for the State of Texas may use the title registered nurse or
RN.]

(3) [(b)] An applicant for initial licensure by examination
in Texas who has valid temporary authorizations to practice profes-
sional nursing as a graduate nurse pending the results of the licensing
examination may use the initials "GN " or the title "graduate nurse."

(4) An applicant for initial licensure by examination in
Texas who has valid temporary authorization to practice vocational
nursing as a graduate vocational nurse pending the results of the li-
censing examination may use the initials "GVN" or the title "graduate
vocational nurse."

(5) [(c)] A person who is eligible for licensure by endorse-
ment in Texas, holding a valid Texas temporary license to engage in
professional nursing practice, may use the title "registered nurse" or
"RN." [registered nurse or RN.]

(6) A person who is eligible for licensure by endorsement
in Texas, holding a valid Texas temporary license to engage in voca-
tional nursing practice, may use the title "licensed vocational nurse,"
"vocational nurse," "LVN," and "VN."

(7) [(d)] No other person, other than designated in para-
graphs (1) - (6) [subsections (a), (b) and (c)] of this section, may use,
where applicable, titles or abbreviations with the word "nurse" such as
office nurse, staff nurse, head nurse, charge nurse, school nurse, su-
pervisor of nursing or nurses, or any other title tending to imply to the
public that the person holds a license to practice [professional] nursing
in Texas.

(8) [(e)] Any person other than as permitted by law or rule
who uses any of the above titles or abbreviations deemed by the board
misleading or implying that the individual is a licensed [professional]
nurse may be subject to potential violation or prosecution under the
applicable law.

(9) [(f)] If a [registered] nurse holds herself or himself out
to the public as being engaged in the practice of [professional] nursing,
or uses the designations [term] "licensed vocational nurse," "vocational
nurse," "LVN," "VN," "registered nurse," or "RN" [registered nurse or
"RN"] or any combination or variation of those terms and abbrevia-
tions, alone or in combination with any other terms, then they must
practice in accordance with the Nursing Practice Act and the Rules and
Regulations Relating to [Professional] Nurse Education, Licensure and
Practice.

(10) Unless the person is practicing under the delegated
authority of a registered nurse or is otherwise authorized by state or
federal law, a person may not use, in connection with the person’s
name:

(A) the title "nurse aide," "nurse assistant," or "nurse
technician" or any other similar title; and

(B) may not abbreviate the title to "nurse."

(b) Display of Designations.

(1) While interacting with the public in a nursing role, each
licensed nurse shall wear a clearly legible insignia that:

(A) displays the nurse’s name, but the manner in which
the name appears, in reference to use of first name and/or last name, is
the nurse’s preference in accordance with facility policy, if applicable;
and

(B) identifies the nurse as a registered nurse or voca-
tional nurse according to licensure.

(2) Although the board does not require the inclusion of
any other designations, with the exception of the specific authorization
of advanced practice nurses, the insignia may not contain information
other than:

(A) the registered nurse or licensed vocational nurse
designation;

(B) the nurse’s name, certifications, academic degrees,
or practice position;

(C) the name of the employing facility or agency, or
other employer; or

(D) a picture of the nurse.

(c) Duty to Document Designations. While functioning in a
nursing role, each licensed nurse shall document in his/her written
communications:

(1) the nurse’s name, but the manner in which the name ap-
pears, in reference to use of first name and/or last name, is the nurse’s
preference in accordance with facility policy, if applicable; and

(2) the nurse’s designation as a registered nurse or voca-
tional nurse according to licensure.

§217.13. Peer Assistance Programs.

A peer assistance program for [registered] nurses will identify, assist,
and monitor professional colleagues experiencing mental health, alco-
hol, or drug problems that are or are likely to be job- impairing so that
they may return to practice safe nursing.

(1) Additional criteria.
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(A) The program will provide statewide peer advocacy
services available to all [registered] nurses licensed to practice in Texas
whose practice may be impaired by chemical dependency or certain
mental illness.

(B) The program shall have a statewide monitoring sys-
tem that will be able to track the nurse while preserving confidentiality.

(C) The program shall have a network of trained peer
volunteer advocates located throughout the state.

(D) The program shall have a written plan for the educa-
tion and training of volunteer advocates and other program personnel.

(E) The program shall have a written plan for the edu-
cation of [registered] nurses, other practitioners, and employers.

(F) The program shall have a mechanism for document-
ing program compliance and for timely reporting of noncompliance
to the board. Reports of noncompliance shall include information re-
garding [registered] nurses who have been reported in accordance with
the requirements of Texas Occupations Code §301.410. [Texas Civil
Statutes, Article 4525a.]

(G) The program shall demonstrate financial stability
and funding sufficient to operate the program.

(H) The program shall collect and make available to the
board and other appropriate persons data relating to program operations
and participant outcomes.

(I) The program shall have a written plan for a system-
atic total program evaluation.

(J) The program shall be subject to periodic evaluation
by the board or its designee.

(K) Counselors utilized by the peer assistance program
shall meet the minimum criteria for counselors as established by the
board or its designee.

(L) The program shall establish a plan to verify previous
disciplinary action relative to impairment prior to admitting a nurse to
the peer assistance program.

(M) If there has been any prior disciplinary action by
the board within five years or if the program determines that the nurse
most likely has impaired practice but is inappropriate for the program
due to other reasons, the program may report the nurse to the board.

(2) Contractual agreement. The approved program(s) will
enter into a contractual agreement with the board to provide peer assis-
tance services. Said contract can be withdrawn for noncompliance and
is subject to annual review and renewal.

§217.15. Copying the License/Permit/Permanent Certificate of a Li-
censed Vocational Nurse/ Registered Nurse/Graduate Nurse/Advanced
Practice Nurse.

(a) The licensee or permit holder has the responsibility to pro-
tect his or her license/permit/permanent certificate from loss and po-
tential fraudulent or unlawful use.

(b) A licensee or permit holder shall only allow his or her li-
cense/permit certificate to be copied for the purpose of licensure ver-
ification by employers, licensing boards, professional organizations,
nursing programs, and third party payors for credentialing and reim-
bursement purposes. Other persons and/or agencies may contact the
board’s office in writing or by phone to verify licensure.

§217.16. Minor Incidents.

(a) The Board believes protection of the public is not enhanced
by the reporting of every minor incident that may be a violation of

the Texas Nursing Practice Act. This is particularly true when there
are mechanisms in place in the nurse’s [RN’s] practice setting to take
corrective action, remediate deficits and detect patterns of behavior.
This rule is intended to clarify both what constitutes a minor incident
and when a minor incident need not be reported to the board.

(b) A "minor incident" is defined by Texas Occupations Code
§301.419(a) as "conduct that does not indicate that the continuing prac-
tice of [professional] nursing by an affected nurse poses a risk of harm
to a [the] client or other person." A nurse [RN] involved in an incident
which is determined to be minor need not be reported to the Board or
the Peer Review Committee if all of the following factors exist:

(1) the potential risk of physical, emotional or financial
harm to the client due to the incident is very low;

(2) the incident is a singular event with no pattern indicat-
ing the nurse’s [RN’s] continuing practice would pose a risk of harm
to clients or others;

(3) the nurse [RN] exhibits a conscientious approach to and
accountability for his/her practice; and

(4) the nurse [RN] appears to have the knowledge and skill
to practice safely.

(c) Other factors which may be considered in determining
whether a minor incident should be reported to the Board are:

(1) the significance of the nurse’s [RN’s] conduct in the
particular practice setting; and

(2) the presence of contributing or mitigating circum-
stances, including systems issues, in relation to the nurse’s [RN’s]
conduct.

(d) A single minor incident need not be reported to the Board
or the Peer Review Committee. When a decision is made that the inci-
dent is minor, the following steps are required:

(1) an incident/variance report shall be completed accord-
ing to the facility’s policy;

(2) a record shall be maintained of each minor incident;

(3) the incident/variance report shall contain a complete de-
scription of the incident, patient record number, witnesses, nurse [RN]
involved, and the action taken to correct or remedy the problem;

(4) In practice settings where a Peer Review Committee ex-
ists, the nurse manager or supervisor shall report a nurse [RN] to the
Peer Review Committee if three minor incidents involving the nurse
[RN] are documented within a one-year (any 12 consecutive month)
time period; and

(5) the Peer Review Committee shall review the three mi-
nor incidents and make a determination as to whether a report to the
Board is warranted in accordance with Texas Occupations Code An-
notated §301.403 (NPA). The committee need not report to the Board
when they determine that:

(A) The nurse’s actions in the three incidents consid-
ered together continue to meet the criteria of subsection (b)(1) - (4) of
this section, relating to criteria for "minor incidents; and

(B) the committee determines remediation and moni-
toring of the nurse’s [RN’s] knowledge and/or skills can be accom-
plished without referral to the Board.

(6) If additional practice related errors are committed by
the nurse [RN] after peer review is conducted, the information on the
first three errors shall be given new consideration in combination with
subsequent incidents occurring after this initial review process.
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(7) In practice settings where no Peer Review Committee
exists, the nurse manager or supervisor shall review minor incidents
involving those nurses [RNs] under his/her supervision and keep the
same reports as required in paragraphs (1) - (3) of this subsection. A
nurse manager or supervisor shall report any nurse [RN] involved in
three minor incidents within one year to the Board.

(e) Nothing in this rule is intended to prevent reporting of a
potential violation directly to the Board.

(f) Failure to classify an event appropriately in order to avoid
reporting may result in violation of the mandatory reporting statute.

§217.19. Incident-Based Nursing Peer Review.
(a) Minimum Due Process

(1) The provisions of this subsection (a) apply:

(A) to peer review for both registered nurses (RNs) and
licensed vocational nurses (LVNs). Any reference to "nurse" is a refer-
ence to both RNs and LVNs. See Texas Occupations Code §303.001(1-
3).

(B) only to peer review conducted for purpose of eval-
uating if a RN or LVN has engaged in unacceptable nursing practice.

(2) Texas Occupations Code §303.001(5), states, "’Peer re-
view’ means the evaluation of nursing services, the qualifications of a
nurse, [nurses,] the quality of patient care rendered by a nurse [nurses],
the merits of a complaint [complaints] concerning a nurse or [nurses
and] nursing care, and a determination [determinations] or recommen-
dation [recommendations] regarding a complaint." [complaints".] The
peer review process is one of fact finding, analysis and study of events
by nurses in a climate of collegial problem solving focused on obtaining
all relevant information about an event. Once a decision is made that
a nurse is subject to peer review, Texas Occupations Code §303.002(e)
provides that the nurse is entitled to minimum due process. The pur-
pose of this rule [rule 217.19] is to define minimum due process, to
provide guidance to facilities in developing peer review plans, to as-
sure that nurses have knowledge of the plan, and to provide guidance
to the peer review committee in its fact finding process.

(3) A facility conducting peer review shall have written
policies and procedures that, at a minimum, address:

(A) level of participation of nurse or nurse’s represen-
tative at peer review proceeding beyond that required by Subsection
(a)(4)(F) of these rules (e.g., nurse’s or representative’s ability to ques-
tion witnesses);

(B) confidentiality and safeguards to prevent impermis-
sible disclosures including written agreement by all parties to abide by
Texas Occupations Code §§303.006 and 303.007;

(C) handling of cases involving nurses suspected of
having problems with chemical dependency or mental illness in
accordance with the Texas Occupations Code §301.410;

(D) reporting of nurses to the Board of Nurse Examin-
ers [and Board of Vocational Nurse Examiners] by peer review com-
mittee in accordance with the Texas Occupations Code §301.403; and

(E) effective date of changes to the policies which in no
event shall apply to peer review proceedings initiated before the change
was adopted unless agreed in writing by the nurse being reviewed.

(4) In order to meet the minimum due process required by
the Texas Occupations Code chapter 303, the Nursing Peer Review
Committee must:

(A) comply with the membership and voting require-
ments as set forth in Texas Occupations Code §303.003(a) - (d);

(B) exclude from the committee any person or persons
with administrative authority for personnel decisions directly relating
to the nurse;

(C) provide written notice to the nurse in person or by
certified mail at the last known address the nurse has on file with the
facility that his/her practice is being evaluated, that the peer review
committee will meet on a specified date not sooner than 21 calendar
days and not more than 45 calendar days from date of notice , unless
otherwise agreed upon by the nurse and peer review committee. Said
notice must include a written copy of the peer review plan, policies and
procedures;

(D) include in the written notice:

(i) a description of the event(s) to be evaluated in
sufficient detail to inform the nurse of the incident, circumstances and
conduct (error or omission), including date(s), time(s), location(s), and
individual(s) involved. The patient/client shall be identified by initials
or number to the extent possible to protect confidentiality but the nurse
shall be provided the name of the patient/client;

(ii) name, address, telephone number of contact per-
son to receive the nurse’s response; and

(iii) a copy of this rule (§ 217.19) and a copy of the
facility’s peer review plan, policies and procedures.

(E) provide the nurse the opportunity to review, in per-
son or by attorney, the documents concerning the event under review,
at least 15 calendar days prior to appearing before the committee;

(F) provide the nurse the opportunity to:

(i) submit a written statement regarding the event
under review;

(ii) call witnesses, question witnesses, and be
present when testimony or evidence is being presented;

(iii) be provided copies of the witness list and writ-
ten testimony or evidence at least 48 hours in advance of proceeding;

(iv) make an opening statement to the committee;

(v) ask questions of the committee and respond to
questions of the committee; and

(vi) make a closing statement to the committee after
all evidence is presented;

(G) conclude its review no more than fourteen (14) cal-
endar days from the peer review proceeding;

(H) provide written notice to the nurse in person or by
certified mail at the last known address the nurse has on file with the
facility of the findings of the committee within ten (10) calendar days
of when the committee’s review has been completed; and

(I) permit the nurse to file a written rebuttal statement
within ten (10) calendar days of the notice of the committee’s findings
and make the statement a permanent part of the peer review record to
be included whenever the committee’s findings are disclosed.

(5) Nurse’s Right To Representation. A nurse shall have a
right of representation as set out in this section. The rights set out in this
section are minimum requirements and a facility may allow the nurse
more representation. The peer review process is not a legal proceeding;
therefore, rules governing legal proceedings and admissibility of evi-
dence do not apply and the presence of attorneys is not required. The
nurse has the right to be accompanied to the hearing by a nurse peer
or an attorney. Representatives attending the peer review hearing must
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comply with the facility’s peer review policies and procedures regard-
ing participation beyond conferring with the nurse. If either the facility
or nurse will have an attorney or representative present at the peer re-
view hearing in any capacity, the facility or nurse must notify the other
at least seven (7) calendar days before the hearing that they will have
an attorney or representative attending the hearing and in what capac-
ity. Notwithstanding any other provisions of these rules, if an attorney
representing the facility or peer review committee is present at the peer
review hearing in any capacity, including serving as a member of the
peer review committee, the nurse is entitled to "parity of participation
of counsel." "Parity of participation of counsel" means that the nurse’s
attorney is able to participate to the same extent and level as the facil-
ity’s attorney; e.g., if the facility’s attorney can question witnesses, the
nurse’s attorney must have the same right.

(6) Confidentiality of information presented to and/or con-
sidered by the peer review committee shall be maintained and not dis-
closed except as provided by Texas Occupations Code §§303.006 and
303.007. Disclosure/discussion by a nurse with the nurse’s attorney
is proper because the attorney is bound to the same confidentiality re-
quirements as the nurse.

(7) In evaluating a nurse’s conduct, the committee shall re-
view the evidence to determine the extent to which any deficiency in
care by the nurse was the result of deficiencies in the nurse’s judg-
ment, knowledge, training, or skill rather than other factors beyond the
nurse’s control. A determination that a deficiency in care is attributable
to a nurse must be based on the extent to which the nurse’s conduct was
the result of a deficiency in the nurse’s judgment, knowledge, training,
or skill.

(8) If a peer review committee finds that a nurse has en-
gaged in conduct reportable to the Board of Nurse Examiners [or Board
of Vocational Nurse Examiners], the committee’s report shall include:

(A) a description of any corrective action taken against
the nurse and

(B) a statement as to whether the committee recom-
mends that formal disciplinary action be taken against the nurse.

(9) Texas Occupations Code chapter 303, requires that peer
review be conducted in good faith. A nurse who knowingly participates
in peer review in bad faith is subject to disciplinary action by the Board
under the Texas Occupations Code §301.452(b). Examples of bad faith
are taking action against a nurse without providing the nurse the rights
provided by these rules or taking action based on personal animosity
towards the nurse.

(10) A nurse whose practice is being evaluated may
properly choose not to participate in the proceeding after the nurse has
been notified under rule 217.19(a)(4)(C). Texas Occupations Code
§303.002(d) prohibits nullifying by contract any right a nurse has
under the peer review process.

(11) The Chief Nursing Officer (CNO) of a facility is re-
sponsible for knowing the requirements of this Rule and for taking rea-
sonable steps to assure that peer review is implemented and conducted
in compliance with this Rule. The CNO is the registered nurse who is
administratively responsible for nursing services.

(b) Effect of Nurse [RN] Reporting to Peer Review Commit-
tee. If a [registered] nurse reports a nurse to a nursing peer review
committee for conduct that the reporting nurse has a duty to report to
the Board, the report to the committee will satisfy the nurse’s duty to
report to the Board provided that the following conditions are met:

(1) The peer review committee shall report the nurse to the
Board, if it finds the nurse engaged in reportable conduct. If the peer

review committee finds that the conduct constitutes a minor incident
as defined by rule 217.16 (relating to reporting of minor incidents), it
shall report in accordance with the requirements of that rule;

(2) The reporting nurse shall be notified of the peer review
committee’s findings and shall be subject to Texas Occupations Code
§303.006; and

(3) the reporting nurse accepts in good faith the findings of
the peer review committee.

§217.20. Safe Harbor Peer Review for Nurses . [RNs.]

(a) Texas Occupations Code §303.005 requires a person who
regularly employs, hires or contracts for the services of at least ten (10)
nurses [RNs] to permit a nurse [RN] to request Peer Review when re-
quested to engage in conduct that the nurse [RN] believes is in violation
of his/her duty to a patient. "Duty to a patient" means conduct, includ-
ing administrative decisions directly affecting a nurse’s [RN’s] ability
to comply with that duty, required by standards of practice or profes-
sional conduct adopted by the Board. A nurse [RN] requesting safe
harbor in compliance with § 303.005 and these rules is afforded the
protections outlined in §303.005(c).

(b) Minimum Due Process. The minimum due process re-
quirements of rule 217.19 do not apply to Safe Harbor Peer Review
except in those circumstances outlined in rule 217.20(e)(2). The peer
review committee shall exclude from the committee any persons or
person with administrative authority for personnel decisions directly
affecting the nurse. The nurse [RN] requesting safe harbor shall be
permitted to:

(1) appear before the committee;

(2) ask questions and respond to questions of the commit-
tee; and

(3) make a verbal and/or written statement to explain why
he or she believes the requested conduct would have violated a nurse’s
[RN’s] duty to a patient.

(c) Safe Harbor Protections. To activate protections outlined
in Texas Occupations Code §303.005, the nurse [RN] shall:

(1) Invoke Safe Harbor in good faith. "Good faith" means
that the nurse [RN] believes that the requested conduct violates a
nurse’s [RN’s] duty to a patient and that belief is one a reasonable
nurse [RN] could hold.

(2) At the time the nurse [RN] is requested to engage in
the activity, notify the supervisor making the assignment that the nurse
[RN] is invoking Safe Harbor.

(3) At the time of supervisor notification, also submit a
written request for Safe Harbor utilizing the Safe Harbor form provided
on the Board’s web site or on a form that includes a minimum of the
following information:

(A) the conduct assigned or requested, including the
name and title of the person making the assignment or request;

(B) a description of the practice setting (e.g., the nurse’s
[RN’s] responsibilities, resources available, extenuating or contribut-
ing circumstances impacting the situation);

(C) a detailed description of how the conduct would
have violated the nurse’s [RN’s] duty to a patient or any other provision
of the Nursing Practice Act and Board Rules. If possible, reference the
specific standard (Rule 217.11) or other section of the Nursing Prac-
tice Act and/or Board rules the nurse [RN] believes would have been
violated;
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(D) any other copies of pertinent documentation avail-
able at the time. Additional documents may be submitted to the com-
mittee when available at a later time; and

(E) the nurse’s [RN’s] name, title, and relationship to
the supervisor making the assignment or request.

(4) If the nurse [RN] does not submit the initial request for
Safe Harbor using the form on the BNE web site, the facility and nurse
[RN] shall adhere to the Safe Harbor process as outlined on the BNE
form.

(d) Safe Harbor Processes

(1) The following timelines shall be followed:

(A) the peer review committee shall complete its review
and notify the nurse administrator within 14 days of when the nurse
[RN] requested Safe Harbor;

(B) within 48 hours of receiving the committee’s deter-
mination, the nurse administrator shall review these findings and notify
the nurse [RN] requesting peer review of both the committee’s deter-
mination and whether the administrator believes in good faith that the
committee’s findings are correct or incorrect.

(2) If Safe Harbor was invoked to question the medical rea-
sonableness of a physician’s order, the medical staff or medical direc-
tor shall determine whether the order was reasonable. Consideration
for patient safety should contribute to the time line for implementing a
decision, but shall not exceed the time limits specified in this section.

(3) The nurse [RN] invoking Safe Harbor is responsible for
keeping a copy of the request for Safe Harbor, and shall be given a copy
of the committee’s determination and the nurse administrator’s review,
if separate from the Safe Harbor form.

(e) Exclusions to Safe Harbor Protections

(1) The protections provided under subsection (c) do not
apply to the nurse [RN] who invokes Safe Harbor in bad faith, or en-
gages in activity unrelated to the reason for the request for Safe Harbor
and that constitutes reportable misconduct of a [professional] nurse,
even if this activity occurs during the time a peer review committee is
considering the nurse’s [RN’s] request for Safe Harbor.

(2) In addition to consideration of the nurse’s [RN’s] re-
quest for Safe Harbor, the peer review committee may consider whether
an exclusion to Safe Harbor peer review applies, and evaluate whether
a [professional] nurse has engaged in reportable misconduct provided
such review is conducted in accordance with the requirements of rule
217.19.

(3) If the peer review committee determines that a nurse’s
[RN’s] conduct was not related to the nurse’s [RN’s] request for Safe
Harbor and would otherwise constitute misconduct reportable to the
Board, the committee shall report the nurse [RN] to the Board as re-
quired in Texas Occupations Code §301.403.

(f) The Chief Nursing Officer (CNO) of a facility is respon-
sible for knowing the requirements of the Rule and for taking reason-
able steps to assure that peer review is implemented and conducted in
compliance with this Rule. The CNO is the [registered] nurse who is
administratively responsible for nursing services.

(g) Texas Occupations Code chapter 303, requires that peer
review be conducted in good faith. A nurse who knowingly participates
in peer review in bad faith is subject to disciplinary action by the Board
under the Texas Occupations Code §301.452(b).

(h) The peer review committee and participants shall comply
with the confidentiality requirements of Texas Occupations Code

§§303.006 and 303.007 relating to confidentiality and limited disclo-
sure of peer review information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402987
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 223. FEES
22 TAC §223.1, §223.2

The Board of Nurse Examiners proposes amendments to 22 TAC
Chapter 223, Fees, §223.1 and §223.2. The sections establish
the fees necessary for the administration of the Board’s func-
tions. Effective February 1, 2004, the Board of Nurse Examiners
and the Board of Vocational Nurse Examiners were merged into
one agency, the Board of Nurse Examiners. The Board of Voca-
tional Nurse Examiners ceased to exist as an agency. House Bill
1483, passed by the 78th Regular Legislative Session, was the
legislative action that implemented the consolidation. The pro-
posed amendments implement House Bill 1483 and the make-up
and function of the new Board of Nurse Examiners. Chapter
223, Fees, addresses the agency’s fee structure. Section 223.1,
Fees, establishes the fees necessary for the administration of the
Board’s functions. Section 223.2, Charges for Public Records,
is being proposed for amendment due to the change in law al-
lowed for the charges imposed by agencies for public informa-
tion. Those fees are now set by the Texas Building and Procure-
ment Commission.

The proposed amended fees attempt to provide consistency.
The new Nursing Practice Act does not provide for a LVN, Emer-
itus, so this title will now be included in the LVN, Retired, status
(§223.1(18)). The LVN initial licensure fee will be maintained at
the present level until September 1, 2004 (the beginning of the
next fiscal year) so that confusion will hopefully be alleviated for
the present LVN students preparing to graduate. In September,
however, the LVN initial licensure fee will be reduced to provide
consistency with the costs incurred by other nurses.

Section 223.1(13) is being updated to conform to the language
contained in §217.6(f)(3), Failure to Renew License. In addition,
a new monitoring fee is being included which was the practice of
the Board of Vocational Nursing, which is continuing to be col-
lected, and which may be incorporated into future board orders.
Section 223.1(10), verification of licensure, imposes a fee to en-
courage people seeking to verify a nurse’s license to do it on-
line due to the staffing time necessary to verify licensure manu-
ally and provide written verification. The fee for returned checks
was updated to the fee allowed by the Texas Business and Com-
merce Code. The remaining changes are non-substantive and
for the purpose of removing unnecessary verbiage.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.
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Ms. Thomas also has determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit will be that all nurses will be subject to a more consis-
tent fee process involving their licensure. There will be no effect
on small businesses. There is no anticipated additional cost to
affected individuals as a result of these proposed amendments
except as addressed above.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The amendments are proposed pursuant to the authority
of Texas Occupations Code §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.

No other rules, codes, or statutes will be affected by the proposed
amendments.

§223.1. Fees.

(a) The Board of Nurse Examiners has established reasonable
and necessary fees for the administration of its functions.

(1) initial licensure fee: [--$65; effective January 1, 2004,
$70; (10/03)]

(A) Registered nurse $70;

(B) Licensed vocational nurse $93; effective September
1, 2004, $70;

(2) duplicate or substitute license--$20; [(2/99)]

(3) duplicate or substitute permanent certificate--$20;
[(2/99)]

(4) duplicate permit--$5 [$5.00]; [(11/85)]

(5) endorsement--[$125; effective January 1, 2004,] $130;
[(10/03)]

(6) licensure renewal (each biennium)--[$51; effective Jan-
uary 1, 2004,] $53; [(10/03)]

(7) issuance of a temporary permit under §301.258--$15;
[(5/86)]

(8) reactivating from inactive status:

(A) less than four years--$5 plus current renewal fee
[$5.00;];

(B) more than four years--$10 plus current renewal fee;
[(11/85)]

(9) accreditation of new schools and programs--$150;
[(11/85)]

(10) verification of licensure--$5;

[(10) filing of affidavits in re-change of name--no charge;
(11/85)]

(11) verification of records--$20; [(2/99)]

(12) bad checks--$30; [$15; (11/85)]

(13) late fee for reactivation from delinquent status [re-reg-
istration]:

(A) less than 90 days--$35 plus current licensure re-
newal fee; [$45; (11/90)]

(B) more than 90 days--$70 plus current licensure re-
newal fee; [$90; (11/90)]

(14) Advanced Practice Nurse--initial credentials--$75;
[(5/02)]

(15) declaratory order of eligibility--$150; [(5/02)]

(16) eligibility determination--$150; [(5/02)]

(17) docketing fee in non disciplinary matters--$600;
[(12/93)]

(18) Licensed Vocational Nurse, Retired, or Registered
Nurse, Retired--$10; [(12/93)]

(19) Advanced Practice Nurse renewal--$52; [(5/02)]

(20) Initial Prescriptive Authority--$25; [(10/97)]

(21) outpatient anesthesia registry renewal--$35; [(9/00)]

(22) outpatient anesthesia inspection and advisory opin-
ion--$625; [(9/00)]

(23) Federal Bureau of Investigations (FBI) and Depart-
ment of Public Safety (DPS) criminal background check for initial li-
censure applicants and endorsement applicants--$39; and[.]

(24) Disciplinary monitoring fees as stated in a Board or-
der.

(b) all fees are non-refundable. [(2/99)]

§223.2. Charges for Public Records.

In accordance with the Act, 76th [73rd] Legislature, Regular Session
(1999), Chapter 1319, §16, [(1993), Chapter 428, §5,] the [following
specifies the charges the] Board of Nurse Examiners will make [for]
copies of public records and charge the fees established by the Texas
Building and Procurement Commission. [These charges are based on
the full cost to the agency for providing the copies.]

[(1) Definitions. The following words and terms, when
used in this section, shall have the following meaning, unless the con-
text clearly indicates otherwise.]

[(A) Standard-size copy--A printed impression on one
side of a piece of paper that measures up to 8-1/2 by 14 inches. Each
side of the paper on which an impression is made is counted as a single
copy. A piece of paper printed on both sides is counted as two copies.]

[(B) Copy charge--A charge for costs incurred in copy-
ing standard-size paper copies reproduced by an office machine copier
or a computer printer.]

[(C) Postage and shipping charge--A charge for costs
incurred in sending information to a requester, such as cost of postage,
envelope, or long-distance phone call for facsimile transmission.]

[(D) Personnel charge--A charge imposed for costs
incurred for personnel time expended in processing a request for
public information. This charge may include the time any employee
spends reading/reviewing the initial request for records, making
copies of records, conducting a file search, conducting a computer
search, preparing and reviewing the response to the records request
(administrative oversight/review), and any other type of personnel
time necessary to respond to the request.]

[(E) Overhead charge--A charge for direct and indirect
costs incurred in addition to the personnel charge. This charge covers
such costs as depreciation of capital assets, rent, maintenance and re-
pair, and utilities.]
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[(F) Microfiche and microfilm charge--A charge for
costs incurred for making a copy of microfiche or microfilm.]

[(G) Remote document retrieval charge--A charge for
costs incurred in obtaining information not in current use in remote
storage locations.]

[(H) Computer resource charge--A charge for costs in-
curred in obtaining information on computers based on the amortized
cost of acquisition, lease, operation, and maintenance of computer re-
sources. This charge may also include programming time if a request
requires a programmer to enter data in order to execute an existing pro-
gram or create a new program so that requested information may be
accessed.]

[(I) Readily available information--Information that is
readily available may include any information that does not fall under
the "Not readily available information" defined as follows.]

[(J) Not readily available information--Information that
is not readily available includes information that requires personnel to
locate and retrieve a specific file, review the file to locate the record,
and replace the file after the record has been located. Information that
is not readily available also includes information that requires person-
nel review to determine if the information is what the requestor has
asked for, or a review to determine if the records contain information
confidential under the Nursing Practice Act or other law.]

[(2) Charges.]

[(A) For one to 50 standard-size copies of readily avail-
able information the charge shall be $.10 per page.]

[(B) For 51 pages or more of readily available informa-
tion, or any quantity of not readily available information, the charge
shall be the sum of the following:]

[(i) $.10 per page;]

[(ii) personnel charge in an amount reflecting the av-
erage hourly cost for classified state employees as determined from
time to time by the General Services Commission;]

[(iii) overhead charge in an amount to be determined
in accordance with the guidelines of the General Services Commis-
sion;]

[(iv) microfiche and microfilm charge (if applica-
ble) in an amount equal to the actual cost to the agency of the reproduc-
tion, or in accordance with General Services Commission guidelines;]

[(v) remote document retrieval charge (if applica-
ble) in an amount equal to the actual cost to the agency of the retrieval
or in accordance with General Services Commission guidelines;]

[(vi) computer resource charge (if applicable), in-
cluding any programming time, in an amount equal to the cost to the
agency, or in accordance with General Services Commission guide-
lines; and]

[(vii) actual cost of miscellaneous supplies (if appli-
cable) in an amount equal to the actual cost to the agency.]

[(C) If a particular request may involve considerable
time and resources to process, the agency may advise the requesting
party of what may be involved and provide an estimate of date of com-
pletion and the charges that may result.]

[(D) Payment for charges must be received by the Board
of Nurse Examiners from requestor before copies will be released.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402858
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 12. BOARD OF VOCATIONAL
NURSE EXAMINERS

CHAPTER 235. LICENSING
SUBCHAPTER A. APPLICATION FOR
LICENSURE
22 TAC §235.1, §235.17

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, Chapter 235, Licensing, Subchapter A, Ap-
plication for Licensure, §235.1 and §235.17. Effective February
1, 2004, the Board of Nurse Examiners and the Board of Voca-
tional Nurse Examiners were merged into one agency, the Board
of Nurse Examiners. The Board of Vocational Nurse Examin-
ers ceased to exist as an agency. House Bill 1483, passed by
the 78th Regular Legislative Session, was the legislative action
that implemented the consolidation. The proposed repeal imple-
ments House Bill 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with the proposed repeal
are the proposed amendments to 22 Texas Administrative Code
Chapter 217, Licensure, Peer Assistance and Practice, which
incorporate Licensed Vocational Nurses into the Board of Nurse
Examiners’ licensing rules. This proposed repeal is for the pur-
pose of preventing conflicting rules and to provide consistency
in the nurse licensing process.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is in effect there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas also has determined that for each year of the first
five years the proposed repeal is in effect, the public benefit will
be that all nurses will be subject to a more consistent licensing
process. The proposed repeal will also prevent conflicting rules.
There will be no effect on small businesses. There is no antic-
ipated cost to affected individuals as a result of this proposed
repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The repeal is proposed pursuant to the authority of Texas Oc-
cupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
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consistent with its legislative authority under the Nursing Prac-
tice Act.

The proposed repeal will not affect any existing statute.

§235.1. Authority.

§235.17. Temporary Permits.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402859
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER C. EXAMINATION
22 TAC §235.31, §235.32

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, Chapter 235, Licensing, Subchapter C, Ex-
amination, §235.31 and §235.32. Effective February 1, 2004, the
Board of Nurse Examiners and the Board of Vocational Nurse
Examiners were merged into one agency, the Board of Nurse
Examiners. The Board of Vocational Nurse Examiners ceased to
exist as an agency. House Bill 1483, passed by the 78th Regular
Legislative Session, was the legislative action that implemented
the consolidation. The proposed repeal implements House Bill
1483 and the make-up and function of the new Board of Nurse
Examiners. Concurrent with the proposed repeal are the pro-
posed amendments to 22 Texas Administrative Code Chapter
217, Licensure, Peer Assistance and Practice, which incorporate
Licensed Vocational Nurses into the Board of Nurse Examiners’
licensing rules. This proposed repeal is for the purpose of pre-
venting conflicting rules and to provide consistency in the nurse
licensing process.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is in effect there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas also has determined that for each year of the first
five years the proposed repeal is in effect, the public benefit will
be that all nurses will be subject to a more consistent licensing
process. The proposed repeal will also prevent conflicting rules.
There will be no effect on small businesses. There is no antic-
ipated cost to affected individuals as a result of this proposed
repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The repeal is proposed pursuant to the authority of Texas Oc-
cupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules

consistent with its legislative authority under the Nursing Prac-
tice Act.

The proposed repeal will not affect any existing statute.

§235.31. Applicability.

§235.32. Notification of Examination Results.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402860
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER D. ISSUANCE OF LICENSES
22 TAC §§235.41 - 235.52

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, chapter 235 (Licensing), Subchapter D (Is-
suance of Licenses), §§235.41 - 235.52. Effective February 1,
2004, the Board of Nurse Examiners and the Board of Voca-
tional Nurse Examiners were merged into one agency, the Board
of Nurse Examiners. The Board of Vocational Nurse Examiners
ceased to exist as an agency. House Bill 1483, passed by the
78th Regular Legislative Session, was the legislative action that
implemented the consolidation. These proposed repeals imple-
ment HB 1483 and the make-up and function of the new Board
of Nurse Examiners. Concurrent with these proposed repeals
are the proposed amendments to 22 Texas Administrative Code
chapter 217 (Licensure, Peer Assistance and Practice) which in-
corporate Licensed Vocational Nurses into the Board of Nurse
Examiners’ licensing rules and chapter 223 which consolidates
the fee structure of the agency. This proposed repeal is for the
purpose of preventing conflicting rules and to provide consis-
tency in the nurse licensing and fee process.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that for
each year of the first five years the proposed repeal is adopted,
the public benefit will be that all nurses will be subject to a more
consistent licensing and fee process. The proposed repeal will
also prevent conflicting rules. There will be no effect on small
businesses. There is no anticipated cost to affected individuals
as a result of this proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of these sections is pursuant to the author-
ity of Texas Occupations Code §§301.151 and 301.152 which
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authorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act. The adoption of the proposed repeal will
not affect any existing statute.

§235.41. Issuance of Certificate of Licensure.
§235.42. License.
§235.43. Application for Renewal of License.
§235.44. Expirations and Renewals.
§235.45. Duplicate License or Temporary Permit.
§235.46. Notification of Change of Name or Address.
§235.47. Inactive License.
§235.48. Reactivation of a License.
§235.49. Emeritus License.
§235.50. Active License.
§235.51. Traveling Nurses.
§235.52. Licensure Status Fee Schedule.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402861
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 236. NURSE LICENSURE
COMPACT
SUBCHAPTER A. DEFINITIONS
22 TAC §236.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Board of Nurse Examiners or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 236, Nurse Licensure Compact,
Subchapter A, Definitions, §236.1. Subchapter B, Issuance of a
License by a Compact Party State, is being proposed for repeal
concurrently with this subchapter. Effective February 1, 2004,
the Board of Nurse Examiners and the Board of Vocational Nurse
Examiners were merged into one agency, the Board of Nurse Ex-
aminers. The Board of Vocational Nurse Examiners ceased to
exist as an agency. House Bill 1483, passed by the 78th Regular
Legislative Session, was the legislative action that implemented
the consolidation. The proposed repeal implements House Bill
1483 and the make-up and function of the new Board of Nurse
Examiners. 22 Texas Administrative Code Chapter 220, Nurse
Licensure Compact, also contains rules addressing the nurse li-
censure compact and includes all nurses. This proposed repeal
is for the purpose of preventing repetitious rules.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is in effect there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas also has determined that for each year of the first
five years the proposed repeal is in effect, the public benefit will
be that all nurses will be subject to the same disciplinary and pro-
cedural process which will be a more consistent process. There
will be no effect on small businesses. There is no anticipated
cost to affected individuals as a result of the proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The repeal is proposed pursuant to the authority of Texas Oc-
cupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
consistent with its legislative authority under the Nursing Prac-
tice Act.

The proposed repeal will affect Chapter 304 of the Texas Occu-
pations Code which is entitled Nurse Licensure Compact.

§236.1. Definitions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402851
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER B. ISSUANCE OF A LICENSE
BY A COMPACT PARTY STATE
22 TAC §§236.11 - 236.13

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 236, Nurse Licensure Compact,
Subchapter B, Issuance of a License by a Compact Party State,
§§236.11 - 236.13. Subchapter A, Definitions, is being proposed
for repeal concurrently with this subchapter. Effective February
1, 2004, the Board of Nurse Examiners and the Board of Voca-
tional Nurse Examiners were merged into one agency, the Board
of Nurse Examiners. The Board of Vocational Nurse Examin-
ers ceased to exist as an agency. House Bill 1483, passed by
the 78th Regular Legislative Session, was the legislative action
that implemented the consolidation. The proposed repeal im-
plements House Bill 1483 and the make-up and function of the
new Board of Nurse Examiners. 22 Texas Administrative Code
Chapter 220, Nurse Licensure Compact, also contains rules ad-
dressing the nurse licensure compact and includes all nurses.
This proposed repeal is for the purpose of preventing repetitious
rules.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is in effect there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.
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Ms. Thomas also has determined that for each year of the first
five years the proposed repeal is in effect, the public benefit will
be that all nurses will be subject to a more consistent process
involving their multistate licensure privilege. There will be no ef-
fect on small businesses. There is no anticipated cost to affected
individuals as a result of the proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The repeal is proposed pursuant to the authority of Texas Oc-
cupations Code §301.151 and §301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
consistent with its legislative authority under the Nursing Prac-
tice Act.

The proposed repeal will affect Chapter 304 of the Texas Occu-
pations Code which is entitled Nurse Licensure Compact.

§236.11. For the Purpose of This Compact.
§236.12. Limitations on Multistate Licensure Privilege.
§236.13. Information System.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402852
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 239. CONTESTED CASE
PROCEDURE
SUBCHAPTER A. DEFINITIONS
22 TAC §239.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Board of Nurse Examiners or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, chapter 239 (Contested Case Procedure),
Subchapter A (Definitions), §239.1. Effective February 1, 2004,
the Board of Nurse Examiners and the Board of Vocational Nurse
Examiners were merged into one agency, the Board of Nurse Ex-
aminers. The Board of Vocational Nurse Examiners ceased to
exist as an agency. House Bill 1483, passed by the 78th Regular
Legislative Session, was the legislative action that implemented
the consolidation. These proposed repeals implement HB 1483
and the make-up and function of the new Board of Nurse Exam-
iners. Concurrent with these proposed repeals are the proposed
amendments to 22 Texas Administrative Code chapter 217 (Li-
censure, Peer Assistance and Practice) which incorporate Li-
censed Vocational Nurses into the Board of Nurse Examiners’
licensing rules. This proposed repeal is for the purpose of pre-
venting conflicting definitions.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there

will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that
for each year of the first five years the proposed repeals are
adopted, the public benefit will be that all nurses will be subject
to a more consistent licensing process. The proposed repeal
will also prevent conflicting rules. There will be no effect on
small businesses. There is no anticipated cost to affected
individuals as a result of this proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this section is pursuant to the authority of
Texas Occupations Code §§ 301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the proposed repeal will not affect
any existing statute.

§239.1. Definitions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402862
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER B. ENFORCEMENT
22 TAC §239.16, §239.20

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, chapter 239 (Contested Case Procedure),
Subchapter B (Enforcement), §§ 239.16 and 239.20. Effective
February 1, 2004, the Board of Nurse Examiners and the
Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill
1483, passed by the 78th Regular Legislative Session, was the
legislative action that implemented the consolidation. These
proposed repeals implement HB 1483 and the make-up and
function of the new Board of Nurse Examiners. Concurrent
with these proposed repeals are the proposed amendments
to 22 Texas Administrative Code chapter 217 (Licensure, Peer
Assistance and Practice) which incorporate Licensed Vocational
Nurses into the Board of Nurse Examiners’ licensing and peer
assistance rules and chapter 223 which consolidates the fee
structure of the agency. This proposed repeal is for the purpose
of preventing conflicting rules and to provide consistency in the
nurse peer assistance and fee process.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there
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will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that
for each year of the first five years the proposed repeals are
adopted, the public benefit will be that all nurses will be subject
to the same disciplinary and procedural process which will be a
more consistent process. The proposed repeal will also prevent
conflicting rules. There will be no effect on small businesses.
There is no anticipated cost to affected individuals as a result of
this proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this section is pursuant to the authority of
Texas Occupations Code §§ 301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the proposed repeal will not affect
any existing statute.

§239.16. Peer Assistance Programs.

§239.20. Schedule of Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402863
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER E. REINSTATEMENT
PROCESS
22 TAC §§239.61 - 239.64

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, chapter 239 (Contested Case Procedure),
Subchapter E (Reinstatement Process), §§239.61 - 239.64. Ef-
fective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. These proposed
repeals implement HB 1483 and the make-up and function of the
new Board of Nurse Examiners. Concurrent with these proposed
repeals are the proposed amendments to 22 Texas Administra-
tive Code chapter 217 (Licensure, Peer Assistance and Practice)
which incorporate Licensed Vocational Nurses into the Board of
Nurse Examiners’ reinstatement process. This proposed repeal
is for the purpose of preventing conflicting rules and to provide
consistency in the reinstatement process.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that
for each year of the first five years the proposed repeals are
adopted, the public benefit will be that all nurses will be subject
to the same procedural process which will be a more consistent
process. The proposed repeal will also prevent conflicting
rules. There will be no effect on small businesses. There is
no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this section is pursuant to the authority of
Texas Occupations Code §§301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the proposed repeal will not affect
any existing statute.

§239.61. Application for Reinstatement of License.
§239.62. Evaluation for Reinstatement.
§239.63. Process Upon Request for Reinstatement.
§239.64. Board Action Possible Upon Reinstatement.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402865
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 240. PEER REVIEW AND
REPORTING
22 TAC §§240.11 - 240.13

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code, chapter 240 (Peer Review and Reporting),
§§240.11 - 240.13. Effective February 1, 2004, the Board of
Nurse Examiners and the Board of Vocational Nurse Examiners
were merged into one agency, the Board of Nurse Examiners.
The Board of Vocational Nurse Examiners ceased to exist as
an agency. House Bill 1483, passed by the 78th Regular Leg-
islative Session, was the legislative action that implemented the
consolidation. These proposed repeals implement HB 1483 and
the make-up and function of the new Board of Nurse Examin-
ers. Concurrent with these proposed repeals are the proposed
amendments to 22 Texas Administrative Code chapter 217 (Li-
censure, Peer Assistance and Practice) which incorporate Li-
censed Vocational Nurses into the Board of Nurse Examiners’
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peer review process. This proposed repeal is for the purpose
of preventing conflicting rules and to provide consistency in the
peer review and reporting process.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that
for each year of the first five years the proposed repeals are
adopted, the public benefit will be that all nurses will be subject
to the same peer review process which will be a more consistent
process. The proposed repeal will also prevent conflicting
rules. There will be no effect on small businesses. There is
no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this section is pursuant to the authority of
Texas Occupations Code §§301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the proposed repeal will not affect
any existing statute.

§240.11. Minor Incidents.

§240.12. Mandatory Reporting.

§240.13. Incident-Based Nursing Peer Review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402867
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 13. CONTROLLED SUBSTANCES
SUBCHAPTER E. PRECURSORS AND
APPARATUS
37 TAC §13.101, §13.116

The Texas Department of Public Safety proposes amendments
to §13.101 and new §13.116, concerning Precursors and Ap-
paratus. Amendment to §13.101 paragraph (12) is necessary
in order to clarify the use of the terms "precursor" and "chem-
ical precursor." The addition of new paragraph (15) to §13.101
is necessary in order to explain that the term "immediate pre-
cursor" as used in the subchapter means a chemical substance

item as listed in new §13.116 of this title (relating to Immediate
Precursor List).

New §13.116 is necessary because the 78th Texas Legislature
(2003) amended the Health and Safety Code, §481.002(22) to
authorize the director of the Texas Department of Public Safety to
establish an "immediate precursor" list. Previously, this function
was held by the Commissioner of Health. New §13.116 identifies
the substances that are designated by the director to be "imme-
diate precursors."

Tom Haas, Chief of Finance, has determined that for each year of
the first five-year period the rules are in effect there will be no fis-
cal implications for state or local government, or local economies.

Mr. Haas also has determined that for each year of the first five-
year period the rules are in effect the anticipated public benefit
resulting from adoption of the sections will be notice to the public
of those chemical substances which meet the scientific definition
of precursor drug. There is no anticipated adverse economic
effect on individuals, small businesses, or micro-businesses.

Comments on the proposal may be submitted to William Ginn,
Jr., Manager, Headquarters Laboratory, Texas Department of
Public Safety, P.O. Box 4087, Austin, Texas 78773-0460, (512)
424-7151.

The amendments and new section are proposed pursuant to the
Health and Safety Code, Chapter 481, including §481.003, which
authorizes the director to adopt rules to administer the chapter,
and §481.002(22) which authorizes the director to designate a
substance to be an immediate precursor by rule.

Health and Safety Code, Chapter 481, §481.003 and §481.002
are affected by this proposal.

§13.101. Subchapter Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) - (11) (No change.)

(12) Precursor or chemical precursor--A chemical sub-
stance item covered by this subchapter and commonly used in the
illicit manufacture of a controlled substance or a controlled substance
analogue. [The term:]

(A) The term includes: [does not include any item ex-
pressly deleted from the list of precursors in §13.115 of this title (relat-
ing to Additions or Deletions) after being determined by the director to
no longer jeopardize public health and welfare by evidenced prolifera-
tion or use in clandestine laboratories or other illicit manufacturer of a
controlled substance or controlled substance analogue; and]

(i) a chemical precursor listed under the Act,
§481.002(51); and

(ii) any additional items expressly named to the list
in §13.115 of this title (relating to Additions or Deletions) after be-
ing determined by the director to jeopardize public health and welfare
by evidenced proliferation or use in clandestine laboratories or other
illicit manufacturer of a controlled substance or controlled substance
analogue.

(B) The term does not include: [includes, except as pro-
vided by subparagraph (A) of this paragraph:]

(i) any item expressly deleted from the list of pre-
cursors in §13.115 of this title (relating to Additions and Deletions)
after being determined by the director to no longer jeopardize pub-
lic health and welfare by evidenced proliferation or use in clandestine
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laboratories or other illicit manufacturer of a controlled substance or
controlled substance analogue; or [listed under the Act, §481.077(a);
and]

(ii) an immediate precursor under §13.116 of this
title (relating to Immediate Precursor List [any additional items ex-
pressly named to the list in §13.115 of this title (relating to Additions
or Deletions) after being determined by the director to jeopardize pub-
lic health and welfare by evidenced proliferation or use in clandestine
laboratories or other illicit manufacturer of a controlled substance or
controlled substance analogue].

(13) - (14) (No change.)

(15) Immediate precursor--A chemical substance item
listed in §13.116 of this title (relating to Immediate Precursor List).

§13.116. Immediate Precursor List.

The following substances are designated as being an immediate pre-
cursor as provided under the Act, §481.002(22):

(1) Benzaldehyde;

(2) Gamma-Butyrolactone (other names include: GBL;
Dihydro- 2(3H)-furanone; 1,2-Butanolide; 1,4-Butanolide; 4-Hydrox-
ybutanoic acid lactone; gamma-hydroxybutyric acid lactone);

(3) Isosafrole;

(4) 3,4-Methylenedioxyphenyl-2propanone;

(5) N-Methylephedrine, its salts, optical isomers, and salts
of optical isomers;

(6) N-Methylpseudoephedrine, its salts, optical isomers,
and salts of optical isomers;

(7) Piperonal; and

(8) Safrole.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402960
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
PART 3. TEXAS YOUTH COMMISSION

CHAPTER 87. TREATMENT
SUBCHAPTER A. PROGRAM PLANNING
37 TAC §87.15

The Texas Youth Commission (TYC) proposes an amendment
to §87.15, concerning Title IV-E Foster Care Youth. The amend-
ment to the section will reflect new agency name of the Texas
Department of Family and Protective Services.

Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or

local government as a result of enforcing or administering the
section.

Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit antici-
pated as a result of enforcing the section will be the availability
of accurate and current policy. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed. No
private real property rights are affected by adoption of this rule.

Comments on the proposal may be submitted within 30 days of
the publication of this notice to DeAnna Lloyd, Policy Coordina-
tor, Texas Youth Commission, 4900 North Lamar, P.O. Box 4260,
Austin, Texas 78765, or email to deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to make rules appropriate to the proper accomplish-
ment of its functions.

The proposed rule affects the Human Resources Code, §61.034.

§87.15. Title IV-E Foster Care Youth.
(a) Texas Youth Commission (TYC) staff shall ensure that the

agency participates in the Federal Title IV-E foster care funding pro-
gram in compliance with all federal and state regulations set by the
Texas Department of Family and Protective Services (DFPS)[Texas
Department of Protective and Regulatory Services], the agency admin-
istering the program.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402866
Dwight Harris
Executive Director
Texas Youth Commission
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
CHAPTER 99. GENERAL PROVISIONS
SUBCHAPTER C. MISCELLANEOUS
37 TAC §99.67

The Texas Youth Commission (TYC) proposes an amendment to
§99.67, concerning Court Ordered Child Support. The amend-
ment to the section will reflect new agency name of the Texas
Department of Family and Protective Services.

Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit antici-
pated as a result of enforcing the section will be the availability
of accurate and current policy. There will be no effect on small
businesses. There is no anticipated economic cost to persons
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who are required to comply with the section as proposed. No
private real property rights are affected by adoption of this rule.

Comments on the proposal may be submitted within 30 days of
the publication of this notice to DeAnna Lloyd, Policy Coordina-
tor, Texas Youth Commission, 4900 North Lamar, P.O. Box 4260,
Austin, Texas 78765, or email to deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to make rules appropriate to the proper accomplish-
ment of its functions.

The proposed rule affects the Human Resources Code, §61.034.

§99.67. Court Ordered Child Support Payments.

(a) Purpose. The purpose of this rule is to establish a system
whereby the Texas Youth Commission (TYC) [TYC] complies with
the Texas Family Code, §54.06, which specifies that the agency re-
ceives court ordered child support payments for youth committed to
the agency’s care and deposits these payments in the General Revenue
Fund.

(b) Upon entry into TYC, a youth’s parents are informed
where to send child support if they have been court ordered to do so.

(c) As part of the intake process, the Marlin Orientation and
Assessment Unit (MOAU) reviews commitment documentation for
language ordering child support payments. When this documentation
exists, MOAU [the Marlin Orientation and Assessment Unit] ensures
that an entry is made to the correctional care information system
detailing the payment amount and terms of rendition.

(d)-(e) (No change.)

(f) The committing court is notified by TYC when one pay-
ment is past due. For procedures, refer to TYC’s Accounting Proce-
dure Manual (ACC) §17.05 (relating to Court Ordered Child Support
Payments). [See ACC.17.05, Court Ordered Child Support Payments,
for procedures.]

(g) The account is referred to the Child Support Division of
the Office of the Attorney General when the account is 90 days delin-
quent. For procedures, refer to (ACC) §17.05. [See ACC.17.05, Court
Ordered Child Support Payments, for procedures.]

(h) If payments are received for youth certified Title IV-E,
those payments are immediately forwarded to the Texas Department
of Family and Protective Services [Texas Department of Protective and
Regulatory Services].

(i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402868
Dwight Harris
Executive Director
Texas Youth Commission
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 45. COMMUNITY LIVING
ASSISTANCE AND SUPPORT SERVICES
SUBCHAPTER E. SUPPORT FAMILY
SERVICES
The Texas Department of Human Services (DHS) proposes new
Subchapter E, Support Family Services, consisting of Division 1,
concerning introduction, §§45.501, 45.503, and 45.505; Division
2, concerning support family agency, §§45.521 - 45.525; and
Division 3, concerning support families, §45.531 and §45.533, in
its Community Living Assistance and Support Services chapter.

The purpose of the new rules is to add support family services
(SFS) as a Community Living Assistance and Support Services
(CLASS) waiver service. This new subchapter contains the eligi-
bility rules and rules for provider agencies contracting to provide
support family services. The goal of SFS is to assist children
under 18 years of age to obtain or retain residence in a family
home environment. If a child leaving a nursing facility cannot
return to his natural home, SFS allows payment to an alternate
family to care for him in another home. If a child currently enrolled
in CLASS is at risk of institutionalization because his family can
no longer support him physically or emotionally, SFS is available
to avoid placement in an institution. The support family agency
recruits, trains, and monitors families to be available to provide
SFS to CLASS children. These rules include requirements for
contracting and delivering SFS.

Gordon Taylor, Chief Financial Officer, has determined that, for
the first five-year period the proposed new sections are in effect,
there are no fiscal implications for state or local government as a
result of enforcing or administering the sections. There is no net
fiscal impact on state government because the cost of providing
this service will be offset by a corresponding reduction in the cost
of providing habilitation services.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the pro-
posed new sections are in effect, the public benefit anticipated as
a result of enforcing the sections is that children who receive ser-
vices from the CLASS Program will have the option of accessing
this new service to assist them in residing in a home environ-
ment in the community and to prevent institutionalization. There
is no adverse economic effect on small or micro businesses as
a result of enforcing or administering the new sections, because
businesses of any size will be able to apply to be a contracted
provider of these new services. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed new sections. There is no anticipated effect on local em-
ployment in geographic areas affected by these new sections.

Questions about the content of this proposal may be directed
to Pam Stroman at (512) 438-3078 in DHS’s Community Care
Provider Services section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit-127, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Government Code, DHS has deter-
mined that Chapter 2007 of the Government Code does not ap-
ply to these rules. The changes these rules make do not impli-
cate a recognized interest in private real property. Accordingly,
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DHS is not required to complete a takings impact assessment
regarding these rules.

These rules are proposed by DHS, subject to the subsequent
transfer of rulemaking authority to HHSC. DHS is currently
scheduled to transition sometime in 2004 into two successor
agencies, the existing Texas Health and Human Services
Commission (HHSC) and a new agency, the Texas Department
of Aging and Disability Services (DADS).

This reorganization is mandated by House Bill 2292, 78th Leg-
islature, Regular Session (2003). At the inception of operations
at DADS, the authority to adopt all rules for the operation and
provision of health and human services by DADS will reside with
HHSC. These changes may result in the migration of these rules
from one title of the Texas Administrative Code to another or
other changes.

DIVISION 1. INTRODUCTION
40 TAC §§45.501, 45.503, 45.505

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code, §§22.0001
- 22.040 and §§32.001 - 32.067; and the Government Code,
§531.060.

§45.501. Purpose.
This subchapter establishes the requirements for:

(1) agencies contracting with the Texas Department of Hu-
man Services to provide support family services (SFS) to eligible Com-
munity Living Assistance and Support Services clients;

(2) SFS client eligibility; and

(3) support families participating in SFS.

§45.503. Contracting Requirements.
(a) The support family agency must contract with the Texas

Department of Human Services (DHS) to provide support family ser-
vices to eligible Community Living Assistance and Support Services
clients.

(b) The support family agency must be licensed as:

(1) a child-placing agency through the Texas Department
of Family and Protective Services; or

(2) a home and community support services agency
licensed by DHS to provide home health services.

(c) The support family agency must meet all provisions de-
scribed in this chapter and Chapter 49 of this title (relating to Con-
tracting for Community Care Services).

§45.505. Client Eligibility.
(a) To be eligible for support family services, the child must

be:

(1) under 18 years of age; and

(2) a Community Living Assistance and Support Services
client.

(b) The child who receives support family services is not au-
thorized to receive:

(1) habilitation services, except as provided by the support
family; or

(2) funding or reimbursement for transportation expenses.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402965
Carey Smith
Deputy Commissioner, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 2. SUPPORT FAMILY AGENCY
40 TAC §§45.521 - 45.525

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code, §§22.0001
- 22.040 and §§32.001 - 32.067; and the Government Code,
§531.060.

§45.521. Support Family Agency Functions.

The support family agency must provide ongoing recruitment, support,
training, and monitoring of its support family services (SFS) including:

(1) ensuring that support families are available to serve el-
igible children;

(2) helping children transition from institutional services
to SFS;

(3) supporting children in support families to prevent
placement breakdown or institutionalization;

(4) providing an alternative support family when the
child’s placement with a support family is no longer available or
appropriate;

(5) establishing a safe and permanent placement for the
child as authorized by the interdisciplinary team (IDT);

(6) training the support family to complete tasks the IDT
assigns and as documented on the individual service plan and the in-
dividual program plan of the individual child; and

(7) monitoring and reporting to the case manager about the
child’s placement, as often as needed but at least monthly, as outlined
in §45.524(5) of this subchapter (relating to Ongoing Support) and
§45.525 of this subchapter (relating to Monthly Monitoring).

§45.522. Pre-Placement Activities.

(a) Upon referral from the Community Living Assistance and
Support Services (CLASS) case manager for support family services,
the support family agency must:

(1) meet with the child and the child’s parents or legally
authorized representative;
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(2) identify the activities and supports necessary to meet
the child’s needs;

(3) obtain any evaluations, written records, or other neces-
sary information about the child;

(4) determine the criteria for a support family that will
meet the specific needs of the child;

(5) locate a support family; and

(6) keep the CLASS case manager informed of placement
progress.

(b) Before placement, the support family agency must:

(1) ensure that the support family obtains the required ver-
ification through a child-placing agency licensed by the Texas Depart-
ment of Family and Protective Services;

(2) provide orientation, training, or both to the support
family in the specific tasks the child needs;

(3) introduce the child’s parents or legally authorized rep-
resentative, the support family, and the child to each other in person;
and

(4) obtain the child’s parents’ or legally authorized repre-
sentative’s agreement to the placement.

(c) The support family agency must facilitate written agree-
ments and authorizations between the child’s parents or legally autho-
rized representative, the support family, and the support family agency.
The written documents must include:

(1) designation of who will participate in decisions about
services, including any necessary delegation of authority for decisions
by the legally responsible party;

(2) documentation of how visits between the child and the
child’s parents or legally authorized representative will be arranged;

(3) designation of who has the authority to make health
care decisions for the child, such as consenting to medical treatment,
including any necessary delegation of this authority by the person with
the legal responsibility to make health care decisions;

(4) preferences agreed upon for:

(A) religious issues;

(B) cultural practices;

(C) problem resolution processes; and

(D) the type and amount of involvement by the child’s
parents or legally authorized representative;

(5) plans for routine and emergency communication and
information exchange, including both oral and written communication;
and

(6) documentation of the financial responsibilities of all
parties.

§45.523. Placement.
Upon completion of the authorizations and agreements listed in
§45.522(c) of this subchapter (relating to Pre-Placement Activities),
the support family, the child’s parents or legally authorized represen-
tative, and the support family agency must:

(1) participate in the initial interdisciplinary team to de-
velop:

(A) the transition plan;

(B) the individual service plan;

(C) the individual program plan; and

(D) non-waiver resources;

(2) provide copies of the agreements and authorizations
listed in §45.522(c) of this subchapter to the Community Living As-
sistance and Support Services case manger;

(3) provide orientation, training, or both to the support
family in the specific tasks the child needs; and

(4) assume the responsibility for moving the child and his
possessions into the support family home.

§45.524. Ongoing Support.

After the child is placed into the support family, the support family
agency must:

(1) ensure continued compliance with §45.503 of this sub-
chapter (relating to Contracting Requirements);

(2) provide the support family with information on how to
contact support family agency staff at any time;

(3) ensure accurate documentation of service delivery in
accordance with the individual service plan;

(4) assist the support family and the child in accessing
school and preschool services;

(5) provide monthly progress notes to the Community Liv-
ing Assistance and Support Services (CLASS) case manager, including
monthly summaries of:

(A) habilitation activities;

(B) socialization activities;

(C) use of non-waiver services; and

(D) other services included on the individual program
plan;

(6) provide additional training to the support family as
identified by the interdisciplinary team (IDT);

(7) participate in the IDT meetings as requested by the
CLASS case manager, the child’s parents or legally authorized rep-
resentative, the support family agency, or the direct services agency;
and

(8) provide to the CLASS case manager documentation of
any changes to the agreements or authorizations listed in §45.522(c)
of this subchapter (relating to Pre-Placement Activities) within seven
days of when the change occurs.

§45.525. Monthly Monitoring.

(a) The support family agency must visit the support family’s
home at least once a month to verify that:

(1) placement remains beneficial to client;

(2) the environment remains healthy and safe; and

(3) the rights of the child are being protected. In order to
ensure that the child’s rights are being protected, the support family
agency must verify that:

(A) there is no evidence of child abuse or neglect;

(B) the child participates in community functions;

(C) the child has adequate personal belongings; and
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(D) there are no restrictions on the child’s personal
property, including money.

(b) The support family agency must document each monthly
visit, including verification of each item listed in subsection (a) of
this section, and submit this documentation to the Community Living
Assistance and Support Services (CLASS) case manager within seven
days of the visit.

(c) The support family agency must inform the CLASS case
manager of any changes needed to the individual program plan within
five days of the date the agency became aware of the need for change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402966
Carey Smith
Deputy Commissioner, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 3. SUPPORT FAMILIES
40 TAC §45.531, §45.533

The new sections are proposed under the Human Resources
Code, Chapters 22 and 32, which authorizes DHS to adminis-
ter public and medical assistance programs, and under Govern-
ment Code, §531.021, which provides the Texas Health and Hu-
man Services Commission with the authority to administer fed-
eral medical assistance funds.

The new sections affect the Human Resources Code, §§22.0001
- 22.040 and §§32.001 - 32.067; and the Government Code,
§531.060.

§45.531. Support Family Requirements.

(a) The support family must be:

(1) an independent foster family verified by the Texas De-
partment of Family and Protective Services (DFPS) and contracted
with a Community Living Assistance and Support Services direct ser-
vice agency; or

(2) verified by a child-placing agency licensed by DFPS.

(b) The support family must not provide services to more than
three unrelated children at any one time in their home.

(c) The support family must ensure that:

(1) the child participates in age-appropriate community ac-
tivities; and

(2) the support family home environment is healthy and
safe for the child.

(d) The support family must provide service in a residence
that the support family owns or leases. The residence must be a typical
residence in the neighborhood and meet the needs of the child and the
child’s parents or legally authorized representative.

§45.533. Support Family Duties.

(a) The support family must provide services to the Commu-
nity Living Assistance and Support Services client as authorized on

the individual service plan (ISP) and defined in the individual pro-
gram plan, including:

(1) direct personal assistance with activities of daily living
(such as grooming, eating, bathing, dressing, and personal hygiene);

(2) assistance with meal planning and preparation;

(3) assistance with housekeeping;

(4) assistance with communication and mobility;

(5) reinforcement of behavioral, educational, and thera-
peutic activities;

(6) assistance with medications and the performance of
tasks delegated by a registered nurse;

(7) supervision for the child’s safety;

(8) transportation related to routine family activities;

(9) assistance with participation in community activities;
and

(10) habilitation.

(b) The support family must:

(1) allow the client’s family members and friends access to
the client without arbitrary restrictions, unless exceptional conditions
are justified by the client’s interdisciplinary team (IDT), documented
in the ISP, and approved by the Texas Department of Human Services;

(2) assist a school-age client in receiving educational ser-
vices in a six-hour-per-day program five days a week provided by the
local school district;

(3) ensure that no client receives educational services at a
state school/state center educational setting, unless contraindications
are documented with justification by the IDT;

(4) ensure that a preschool-age client receives an early
childhood education with appropriate activities and services, including
small group and individual play with peers without disabilities, unless
contraindications are documented with justification;

(5) provide clients with age-appropriate activities that en-
hance self-esteem and maximize functional level; and

(6) ensure the client receives medical care prescribed by a
physician, including:

(A) doctors’ appointments;

(B) medications;

(C) evaluations, therapies, and treatment; and

(D) lab work and other medical tests.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402967
Carey Smith
Deputy Commissioner, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 438-3734

♦ ♦ ♦
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TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 27. TOLL PROJECTS
SUBCHAPTER A. POLICY, RULES, AND
PROCEDURES FOR PRIVATE INVOLVEMENT
IN DEPARTMENT TURNPIKE PROJECTS
43 TAC §27.3

The Texas Department of Transportation (department) proposes
amendments to §27.3, concerning general rules for private in-
volvement in department turnpike projects (alternate forms of se-
curity).

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §361.3024, provides that the department
shall require a private developer entering into a comprehensive
development agreement with the department to provide a perfor-
mance or payment bond or an alternative form of security in an
amount sufficient to ensure the proper performance of the agree-
ment, and to protect the department and payment bond benefi-
ciaries supplying labor or materials to the private developer or
a subcontractor of the private developer. Section 361.3024 re-
quires the department, by rule, to prescribe requirements for al-
ternate forms of security.

The amendments to §27.3 are proposed in order to comply with
the legislative direction in Transportation Code, §361.3024; to
provide sufficient protection to the department that the obliga-
tions of the private developer under the agreement will be per-
formed when due; to ensure payment bond beneficiaries supply-
ing labor or materials to the private developer or a subcontractor
of the private developer are paid when due; and to ensure finan-
cial institutions or other parties providing security on behalf of
the private developer meet financial strength or other financial
requirements necessary to protect the department and payment
bond beneficiaries.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be fiscal implications to the state as a result of
enforcing or administering the amendments. The department
may experience a fiscal impact as a result of accepting alter-
nate forms of security. The possibility of collection delay and the
additional steps necessary to collect on the alternate forms of
security are anticipated to result in increased administrative and
other costs for the department. Those additional costs cannot be
quantified with any certainty, as the amount is dependent on the
number and type of alternate forms of security provided. There
are no anticipated fiscal implications to local governments as a
result of enforcing or administering the amendments. There are
anticipated economic costs for persons required to comply with
the amended sections as proposed, but those costs cannot be
quantified with any certainty for the same reasons the additional
costs to the state cannot be quantified.

Phillip E. Russell, P.E., Director, Texas Turnpike Authority Divi-
sion, has certified that there will be no significant impact on local
economies or overall employment as a result of enforcing or ad-
ministering the amendments.

PUBLIC BENEFIT

Phillip E. Russell, P.E., has also determined that for each of the
first five years the amendments are in effect, the public benefit
anticipated as a result of the amendments will be to promote and
obtain private involvement in department turnpike projects and to
facilitate agreements with private participants in those projects.
There will be no adverse economic effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be sub-
mitted to Phillip E. Russell, P.E., Director, Texas Turnpike Au-
thority Division, 125 East 11th Street, Austin, Texas 78701-2483.
The deadline for receipt of comments is 5:00 p.m. on June 14,
2004.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the department, and more specifically, Transportation Code,
§361.3024, which requires the department to, by rule, prescribe
requirements for alternate forms of security.

No statutes, articles, or codes are affected by the proposed
amendments.

CROSS REFERENCE TO STATUTES: Transportation Code,
Chapter 361, Subchapter I.

§27.3. General Rules for Private Involvement.

(a) - (k) (No change.)

(l) As provided in the Turnpike Act, the department shall re-
quire a private developer entering into a comprehensive development
agreement to provide a performance or payment bond or an alternative
form of security in an amount sufficient to ensure the proper perfor-
mance of the agreement, and to protect the department and payment
bond beneficiaries supplying labor or materials to the private developer
or a subcontractor of the private developer. Bonds and alternate forms
of security shall be in the form and contain the provisions required
in the request for proposals or the comprehensive development agree-
ment. In addition to, or in lieu of, performance and payment bonds,
the department may require:

(1) a cashier’s check drawn on a federally insured financial
institution, and drawn to the order of the department;

(2) United States bonds or notes, accompanied by a duly
executed power of attorney and agreement authorizing the collection
or sale of the bonds or notes in the event of the default of the private
developer or a subcontractor of the private developer;

(3) an irrevocable letter of credit issued or confirmed by a
financial institution meeting the credit rating and other requirements
prescribed by the department, and providing coverage for a period of at
least one year following final acceptance of the project and completion
of any warranty period; or

(4) an irrevocable letter signed by a guarantor meeting the
net worth or other financial requirements prescribed in the request
for proposals or comprehensive development agreement, and which
guarantees the full and prompt payment and performance when due of
the private developer’s obligations under the comprehensive develop-
ment agreement and other documents and agreements executed by the
private developer in connection with the comprehensive development
agreement.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402902
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 31. PUBLIC TRANSPORTATION
The Texas Department of Transportation (department) proposes
amendments to §31.3, concerning definitions, §31.11, concern-
ing state formula program, §31.13, concerning discretionary pro-
gram, and §31.36, concerning Section 5311 Grant Program.

EXPLANATION OF PROPOSED AMENDMENTS

House Bill 3184, 78th Legislature, Regular Session, 2003,
amended Transportation Code, §456.022, and repealed Trans-
portation Code, §456.024 (effective September 1, 2004) to
remove the statutory formula for allocating funds among indi-
vidual eligible public transportation providers. The amendment
authorized the Texas Transportation Commission (commission)
to adopt rules to establish a formula that may take into account a
transportation provider’s performance, the number of its riders,
the need of residents in its service area for public transportation,
population, population density, land area, and other factors
established by the commission.

Extensive public input was received considering the changes to
this formula which will take effect September 1, 2004. Public
meetings were held in Sugar Land, Waco, Tyler, San Angelo,
Fort Worth, Edinburg, and Austin. The Austin meeting, held
via videoconference, was accessible to the public at the depart-
ment’s downtown location, and the 24 statewide department dis-
trict offices, not including Austin. Comments were also accepted
by the department via the Internet and mail. The final report,
summarizing those meetings, is available at:

http://www.dot.state.tx.us/ptn/geninfo.htm

The Public Transportation Advisory Committee (PTAC) met sev-
eral times to discuss the proposed formula and rules. PTAC pro-
vides a forum for the exchange of information between the de-
partment, the commission, and committee members.

Four PTAC committee members represent a diverse cross-sec-
tion of public transportation providers; three members represent
a diverse cross-section of public transportation users; and two
members represent the general public. Advice and recommen-
dations expressed by the committee provide the department
and the commission with a broader perspective regarding public
transportation matters that will be considered in formulating
department policies.

PTAC’s duties include advising the commission on the needs and
problems of the state’s public transportation providers, including
recommending methods for allocating state public transportation
funds, and commenting on proposed rules or rule changes in-
volving public transportation matters during their development
and prior to final adoption. PTAC recommended that the funds
be allocated between urban and nonurbanized areas with 75% of

the funding based on population and 25% of the funding based
on land area; that after the urban and nonurbanized areas re-
ceive their allocation, that those areas be allocated funding on an
80%/20% basis with 80% based on general population (nonur-
banized formula also includes land area) and 20% based on
local funds per capita, operating expenses per mile (inverted),
ridership per capita, and vehicle revenue miles. PTAC recom-
mended that operating expenses per mile (inverted), ridership
per capita, and vehicle revenue miles be calculated comparing
a transit agency against its previous performance. PTAC also
recommended that a five year transition plan be adopted which
would cap reductions for an agency at 10% of the previous year
and additions in funding to 120% of the previous year.

The amendments to §31.3 update the terms "local funds" and
"operating expense," to clarify the types of funding that would
be considered in the allocation formula and to include more
examples of what are considered operating expenses. The
amendments also remove the term "service expansion" which is
no longer used since the proposed formula addresses service
needs, including expansion, by considering a systems base
need of its geographical service boundary. The term "state
data center," was removed because the new formulas rely on
the United States Federal Census as does the original federal
apportionment. Marketing expenses are deleted as part of the
definition of administrative expenses. In following the federal
regulations and the uniform system of accounts, marketing
is not always considered an administrative expense, but may
also be categorized as an operating or planning expense. This
change does not shift any funds or change the manner in which
the transit systems do business. It clarifies and allows for a
proper place to budget or expend. A definition for "strategic
priorities" has been added to describe the types of projects that
the commission may approve using the discretionary 20% of
the formula.

The amendments to §31.11, Formula Program, create a new
formula. The funds will be allocated between small urban and
nonurbanized areas with 75% of the funding based on popula-
tion and 25% of the funding based on land area. Currently, this
would result in approximately 35% of the funding allocated to ur-
ban and 65% of the funding allocated to nonurbanized areas.
This approximately matches the urban/nonurbanized appropria-
tion for fiscal years 2004- 2005.

The commission will distribute the allocation to recipients oper-
ating public transportation services in urbanized areas. Eighty
percent will be awarded giving consideration to population rela-
tive to the sum of all urbanized areas. The commission may elect
to use all or part of the remaining 20% to address strategic prior-
ities to be awarded on a competitive basis or to address funding
anomalies in the formula. If the commission does not utilize all
or part of the 20%, then the remainder will be awarded giving
equal consideration to local funds per capita, and the following
three criteria as compared to the system performance from the
previous year: operating expenses per mile (inverted), ridership
per capita, and vehicle revenue miles. These criteria may be cal-
culated using the subrecipient’s annual audit for the previously
completed fiscal year, data from other sources, or from the de-
partment’s records. A transit district will not be awarded any of
the 20% if it is not in good standing with the department.

The current formula grants all funding based on a calculation of
need. The revision, an 80%/20% allocation, takes into consid-
eration the performance indicators required by House Bill 3184.
PTAC and many of the commenters at the meeting suggested
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that the formula should take into consideration the general pop-
ulation. The performance measures were suggested by PTAC.
These measures are based on verifiable criteria so that a fair
comparison can be made, and take into consideration the indus-
try’s need for standard data reporting. Three of the four mea-
sures compare each system to itself in order to compensate for
the diverse systems and geographic areas. The formula gives in-
centives for local governments to contribute to transit agencies,
for transit agencies to be more efficient and economical, and to
encourage full use of their service while addressing the needs of
underfunded systems.

The amount allocated to recipients in nonurbanized areas will
be determined by using the same formula as the urban areas
with one exception as recommended by PTAC. The 80% in the
80%/20% allocation will be determined by the commission giving
a 75% weight to population and a 25% weight to land area for
each nonurbanized area relative to the sum of all nonurbanized
areas. The land area consideration is added to recognize that
the land areas for the nonurbanized areas differ greatly and to
encourage all areas to extend their service to the greatest land
mass possible.

The amendments include a five-year phase-in process whereby
no entity will receive less than 90% or more than 120% of the
award that it received for the previous fiscal year. This will guar-
antee that an entity will have five years of planning before it will
be affected by a significant reduction and will not grow so fast
that it cannot accommodate the additional funding.

In order to accommodate a change in service area, if a transit
district’s service area is altered, the department and the transit
district shall negotiate an appropriate adjustment to its funding
award.

The amendments to §31.13, concerning the discretionary pro-
gram, are technical corrections affecting cross-references.

The amendments to §31.36, concerning the Section 5311 Grant
Program, contain technical corrections and clarifications. Sub-
section (e)(1) had been changed to allow the department to use
up to 15% of 5311 apportionment to defray administrative ex-
penses instead of requiring the department to do so which may
allow more funds to be available for transit. The amendments
also revise the formula for the distribution of funds to rural trans-
portation providers using the same formula described for nonur-
banized areas in §31.11 of this subchapter, taking into consider-
ation the same five-year phase-in period, and the same change
in service adjustment. The formula for intercity buses remains
unchanged.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments.
There will be anticipated economic costs for transit agencies re-
quired to comply with the sections as proposed due to some
entities receiving a reduction in funds. For the first five fiscal
years the maximum growth realized by individual recipients will
be approximately 20% for each funding program. For the urban
systems that receive state funds, the maximum reduction for the
first five years is 0.9%, 6.88%, 6.0%, 3.73%, and 4.18% respec-
tively. For the nonurbanized systems that receive state funding,
the maximum reduction for the first five years is 9.68%, 9.48%,
9.21%, 6.71% and 7.95% respectively. For nonurbanized sys-
tems that receive federal funds, the maximum reduction is 10%,

9.02%, 8.52%, 6.38% and 7.81% respectively. Since the future
performance of individual transit systems cannot be predicted,
the basis of calculation was held constant. Individual systems
performing at a level better then their current level may realize a
higher percentage level. In addition, future appropriations at the
state and federal level cannot be predicted.

Susan Bryant, Director, Public Transportation Division, has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amendments.

PUBLIC BENEFIT

Ms. Bryant has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the amendments will
be a fair and equitable distribution of public transportation funds
that will encourage transportation providers to be efficient and
economical. There will be no adverse economic effect on small
businesses.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct five statewide public hearings to receive comments
concerning the proposed rules. Public hearings will be held
at: 4:00 p.m. on May 24, 2004, in the first floor hearing room
of the Dewitt C. Greer State Highway Building, 125 East 11th
Street, Austin, Texas; 5:00 p.m. on May 25, 2004, in the County
Commissioner’s Court meeting room, 500 E. San Antonio,
El Paso, Texas; 4:00 p.m. on June 1, 2004, at the Palmview
Community Center, 3401 Jordan, McAllen, Texas; 5:00 p.m. on
June 3, 2004, in the Assembly Room of the Texas Department
of Transportation Tyler District Office, 2709 West Front Street,
Tyler, Texas; and 4:00 p.m. on June 4, 2004, at Citibus Transfer
Plaza, 801 Broadway, Lubbock, Texas.

These hearings will be conducted in accordance with the proce-
dures specified in 43 TAC §1.5. Those desiring to make com-
ments or presentations may register starting a half hour before
the scheduled hearing time. Any interested persons may ap-
pear and offer comments, either orally or in writing; however,
questioning of those making presentations will be reserved ex-
clusively to the presiding officer as may be necessary to ensure
a complete record. While any person with pertinent comments
will be granted an opportunity to present them during the course
of the hearings, the presiding officer reserves the right to restrict
testimony in terms of time and repetitive content. Organizations,
associations, or groups are encouraged to present their com-
monly held views and identical or similar comments through a
representative member when possible. Comments on the pro-
posed text should include appropriate citations to sections, sub-
sections, paragraphs, etc. for proper reference. Any sugges-
tions or requests for alternative language or other revisions to
the proposed text should be submitted in written form. Presen-
tations must remain pertinent to the issues being discussed. A
person may not assign a portion of his or her time to another
speaker. Persons with disabilities who plan to attend this meet-
ing and who may need auxiliary aids or services such as inter-
preters for persons who are deaf or hearing impaired, readers,
large print or Braille, are requested to contact Randall Dillard,
Director, Public Information Office, 125 East 11th Street, Austin,
Texas 78701-2483, 512/463-8588 at least two working days prior
to the hearings so that appropriate services can be provided.

SUBMITTAL OF COMMENTS
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Written comments on the proposed amendments may be sub-
mitted to Susan Bryant, Director, Public Transportation Division,
125 East 11th Street, Austin, Texas 78701-2483. The deadline
for receipt of comments is 5:00 p.m. on June 14, 2004.

SUBCHAPTER A. GENERAL
43 TAC §31.3

STATUTORY AUTHORITY:

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §456.022, which
requires the commission to adopt rules establishing a formula
allocating funds among eligible public transportation providers;
and Transportation Code, §461.003 which requires the com-
mission to adopt rules necessary to implement Transportation
Code, Chapter 361 and provides the commission with the
authority to adopt rules to require certain state agencies to
contract with the department for the department to assume the
responsibilities of that agency relating to the provision of public
transportation services, and to adopt rules to require a public
transportation provider to provide detailed information on its
public transportation services.

CROSS REFERENCE TO STATUTE: Transportation Code,
§456.022 and §456.022.

§31.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Administrative expenses--Include, but are not limited
to, general administrative expenses such as salaries of the project direc-
tor, secretary, and bookkeeper; [marketing expenses]; insurance premi-
ums or payments to a self-insurance reserve; office supplies; facilities
and equipment rental; and standard overhead rates.

(2) Allocation--A preliminary distribution of grant funds
representing the maximum amount to be made available to a subre-
cipient during the fiscal year, subject to the subrecipient’s completion
of and compliance with all application requirements, rules, and regula-
tions applicable to the specific funding program.

(3) APTA guidelines--The "Manual for the Development
of Rail Transit System Safety Program Plans" published by the Ameri-
can Public Transportation Association on May 1, 1999, and subsequent
revisions.

(4) Authority--A metropolitan or regional authority created
under Transportation Code, Chapter 451 or 452, or a city transit depart-
ment created under Transportation Code, Chapter 453, by a municipal-
ity having a population of not less than 200,000 according to the most
recent federal census.

(5) Average revenue vehicle capacity--The number of seats
in all revenue vehicles divided by the number of revenue vehicles.

(6) Capital expenses--Include the acquisition, construc-
tion, and improvement of public transit facilities and equipment
needed for a safe, efficient, and coordinated public transportation
system.

(7) Commission--The Texas Transportation Commission.

(8) Common rule--49 CFR, Part 18, Uniform Administra-
tive Requirements for Grants and Cooperative Agreements to State and
Local Governments.

(9) Contractor--A recipient of public transportation funds
through a contract with the department. This definition is synonymous
with subrecipient.

(10) Department--The Texas Department of Transporta-
tion.

(11) Deputy executive director--The deputy executive di-
rector of the department.

(12) Designated recipient--The state, an authority, a munic-
ipality that is not included in an authority, a local governmental body,
or a nonprofit entity providing rural public transportation services, that
receives federal or state public transportation money through the de-
partment or the Federal Transit Administration, or its successor.

(13) Director--The director of public transportation for the
department.

(14) District--One of the 25 districts of the department hav-
ing responsibility for administration of public transportation programs
in a designated geographic area.

(15) District engineer--The chief executive officer in
charge of a district.

(16) Equipment--Tangible, nonexpendable, personal prop-
erty having a useful life of more than one year and an acquisition cost
of $5,000 or more per unit.

(17) Executive director--The chief executive officer of the
department.

(18) Fatality--A death that results from an incident and that
occurs within 30 days following the incident.

(19) Federally funded project--A public transportation
project that is being funded in part under the provisions of the Federal
Transit Act, as amended, 49 USC §5301 et seq., the Federal-Aid
Highway Act of 1973, as amended, 23 USC §101 et seq., or any other
federal program for funding public transportation.

(20) Fiscal year--The state accounting period of 12 months
that begins on September 1 of each calendar year and ends on August
31 of the following calendar year.

(21) FTA--The Federal Transit Administration, an agency
of the United States Department of Transportation.

(22) Hazardous condition--A condition that may endanger
human life or property, including an unacceptable hazardous condition.

(23) Incident--An intentional or unintentional act that oc-
curs on or in association with transit-controlled property and that threat-
ens or affects the safety or security of an individual or property.

(24) Individual--A natural person, including a passenger,
trespasser, employee, or bystander.

(25) Injury--Any physical damage or harm that occurs to an
individual as a result of an incident and that requires immediate medical
attention away from the scene.

(26) Investigation--A process to determine the probable
cause of a rail accident or an unacceptable hazardous condition,
including a review by the department, or its agent, of a rail transit
agency’s determination of the probable cause of a rail accident or an
unacceptable hazardous condition.

(27) Like-kind exchange--The trade-in or sale of a transit
vehicle before the end of its useful life to acquire a replacement vehicle
of like kind.
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(28) Local funds--Directly generated funds, as defined in
the latest edition of the Federal Transit Administration National Transit
Database Reporting Manual. Examples include, but are not limited to,
passenger fares, special transit fares, purchased transportation fares,
park and ride revenue, other transportation revenue, charter service
revenue, freight tariffs, station and vehicle concessions, advertising
revenue, funds dedicated to transit at their source, taxes, cash contri-
butions, contract revenue, general revenue, and in-kind contributions.
[Money from the purchase of service agreements, contract income, ad-
vertising revenue, local tax receipts, and private donations, in-kind con-
tributions, and passenger revenue, notwithstanding any statutory re-
quirement to apply that money to offset operating deficits.]

(29) Local governmental entity--Any local unit of govern-
ment including a city, town, village, municipality, county, city transit
department, metropolitan transit authority, or regional transit authority.

(30) Local public body--Includes cities, counties, and other
political subdivisions of states; public agencies; and instrumentalities
of one or more states, municipalities, or political subdivisions of states.

(31) Local share requirement--The amount of funds that is
required and is eligible to match federally funded projects for the im-
provement of public transportation.

(32) MPO--Metropolitan Planning Organization, the
organization designated by the governor as the responsible entity for
transportation planning in urbanized areas over 50,000 in population.

(33) Net operating expenses--Those expenses that remain
after operating revenues are subtracted from eligible operating
expenses.

(34) Nonprofit organization--A corporation or association
determined by the Secretary of the Treasury of the United States to
be an organization described by 26 USC §501(c), one that is exempt
from taxation under 26 USC §504(a) or §101, or one that has been de-
termined under state law to be nonprofit and for which the state has
received documentation certifying the status of the nonprofit organiza-
tion.

(35) Nonurbanized area--An area outside an urbanized
area.

(36) Obligated funds--Monies made available under
a valid, unexpired contract between the department and a public
transportation subrecipient.

(37) Operating expenses--Costs directly related to system
operations of a transit agency regardless of the category of funding. At
a minimum, this definition includes:

(A) fuel, oil, replacement tires, replacement parts that
do not meet the criteria for capital items, drivers’ and mechanics’
salaries and fringe benefits, dispatchers’ salaries, and licenses;[.]

(B) [This definition also includes the] maintenance, re-
pair, servicing, and inspection of transit agency property, including
both vehicles and other property, whether routine or to remedy the ef-
fects of collision damage or vandalism; and[.]

(C) expenses funded with capital or administrative
funds, including preventative maintenance, provision of paratransit
service under the Americans with Disability Act (ADA), capital cost
of contracting, and insurance.

(38) Private--Pertaining to nonpublic entities. This defini-
tion does not include municipalities or other political subdivisions of
the state; public agencies or instrumentalities of one or more states;
Indian tribes (except private nonprofit corporations formed by Indian

tribes); public corporations, boards, or commissions established under
the law of any state; or entities subject to control by public authority,
whether state or municipal.

(39) Project--The public transportation activities to be car-
ried out by a subrecipient, as described in its application for funding.

(40) Property damage--The dollar amount required to re-
place any vehicle, whether transit or non-transit, and any property or
facility damaged during an incident, or to repair it to a state equivalent
to the state that existed before the incident.

(41) Public transportation--Transportation of passengers
and their hand-carried packages or baggage on a regular or continuing
basis by means of surface or water conveyance. This definition in-
cludes fixed guideway transportation and underground transportation,
but excludes services provided by aircraft, taxicabs, ambulances, and
emergency vehicles.

(42) Rail accident--An event that occurs when a rail fixed
guideway system is in operation and as a result of which an individual
dies or suffers bodily injury for which immediate medical treatment
is given at a location other than the scene of the event or in which a
collision, derailment, or fire results in property damage in excess of
$100,000. This definition does not include injuries, deaths, and prop-
erty damage that occur when a rail fixed guideway system is not in
revenue service operation.

(43) Rail fixed guideway system--Any light, heavy, or
rapid rail system, monorail, inclined plane, funicular, trolley, or
automated guideway that:

(A) is included in FTA’s computation of fixed guideway
route miles or receives funding under FTA’s formula program for ur-
banized areas, found in 49 USC §5336; and

(B) is not regulated by the Federal Railroad Adminis-
tration.

(44) Rail transit agency--An entity operating a rail fixed
guideway system.

(45) Real property--Land, including improvements, struc-
tures, and appurtenances, but excluding movable machinery and equip-
ment.

(46) Revenue vehicle--The rolling stock used in providing
transit service for passengers. This definition does not include a vehicle
used in connection with keeping revenue vehicles in operation, such as
a tow truck or a staff car.

(47) Revenue service--Passenger transportation occurring
when a vehicle is available to the general public and there is a reason-
able expectation of carrying passengers that directly pay fares, are sub-
sidized by public policy, or provide payment through some contractual
agreement. This does not imply that a cash fare must be paid. Vehicles
operated in free fare services are considered in revenue service.

(48) Revenues--Fares paid by riders, including those who
are later reimbursed by a human service agency or other user-side sub-
sidy arrangement. This definition includes subscription service fees,
whether or not collected on-board a transit vehicle. Payments made di-
rectly to the transportation system by a human service agency are not
considered to be revenues.

(49) Ridership--Unlinked passenger trips.

(50) [(49)] Ridesharing activities--Transportation pro-
vided by rubber-tired vehicles that carry no fewer than 10 nor more
than 15 passengers and that are operated on a nonprofit basis.
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(51) [(50)] Rural public transportation (RPT)--A generic
term used to identify subrecipients who provide service in nonurban-
ized areas.

(52) [(51)] Rural transit district--A political subdivision
of the state that provides and coordinates rural public transportation
within its boundaries in accordance with the provisions of Transporta-
tion Code, Chapter 458.

(53) [(52)] Safety--Freedom from danger, including free-
dom from unintentional as well as intentional acts.

(54) [(53)] Security--Freedom from intentional danger, in-
cluding criminal acts such as muggings, rapes, robberies, and terrorist
acts, such as bombings, releases of poisonous gases, and kidnappings.

[(54) Service expansion--The implementation or enhance-
ment of public transportation services in a geographic area. Examples
include, but are not limited to, initiating service in an area previously
unserved by any public transportation subrecipient, offering more fre-
quent service within a subrecipient’s service area, and implementing a
new mode of public transportation services (such as rail service in what
was previously a bus-only system or fixed-route services in what was
previously a demand-response system).]

(55) Stakeholders--All individuals or groups that are po-
tentially affected by transportation decisions. Examples include public
agencies, representatives of transportation agency employees or other
affected employees, private providers of transportation, non-govern-
mental agencies, local businesses, persons in diverse and traditionally
underserved communities, and other interested parties.

(56) Strategic priorities--Projects that the commission has
determined will:

(A) stabilize funding levels;

(B) increase transit operating efficiency or effective-
ness as demonstrated by significant cost savings or substantial en-
hancements to service delivery; or

(C) advance the level of coordination among trans-
portation service providers, and among transportation service
providers and health and human services agencies.

(57) [(56)] Subrecipient--An entity that receives FTA as-
sistance from the department, rather than directly from FTA. This def-
inition is synonymous with contractor.

[(57) State data center--A program operated by Texas
A&M University to compile and issue demographic and other data.]

(58) Unacceptable hazardous condition--A particular kind
of hazardous condition determined by using the hazard resolution
matrix contained in the American Public Transportation Association’s
guidelines.

(59) Uniform grant and contract management standards--
The standards contained in the Texas Administrative Code, Title 1,
Chapter 5, Subchapter A, concerning uniform grant and contract man-
agement standards for state agencies.

(60) Unlinked passenger trips--The number of passengers
who board public transportation vehicles. A passenger is counted each
time the passenger boards a vehicle even though the passenger might
be on the same journey from origin to destination.

(61) Urban transit district--In accordance with Transporta-
tion Code, Chapter 458, a local governmental body or a political subdi-
vision of the state that operates a public transportation system in an ur-
banized area with a population between 50,000 and 200,000, according
to the most recent federal census. This definition includes small urban

transportation providers under Transportation Code, Chapter 456, that
received state money through the department on September 1, 1994.

(62) Urbanized area--A core area and the surrounding
densely populated area with a population of 50,000 or more, with
boundaries fixed by the United States Census Bureau.

(63) Vehicle miles--The miles a vehicle travels while in
revenue service, plus deadhead miles. This definition excludes miles a
vehicle travels for charter service, school bus service, operator training,
or maintenance testing.

(64) Vehicle revenue hours or miles--The hours or miles a
vehicle travels while in revenue service. This definition includes lay-
over and recovery, but excludes travel to and from storage facilities,
the training of operators prior to revenue service, road tests, deadhead
travel, and school bus and charter service.

(65) Vehicle utilization--Average daily passenger trips per
revenue vehicle, divided by average revenue vehicle capacity. This
definition provides a measure of an individual system’s ability to use
existing seating capacity.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402903
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER B. STATE PROGRAMS
43 TAC §31.11, §31.13

STATUTORY AUTHORITY:

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §456.022, which
requires the commission to adopt rules establishing a formula
allocating funds among eligible public transportation providers;
and Transportation Code, §461.003 which requires the com-
mission to adopt rules necessary to implement Transportation
Code, Chapter 361 and provides the commission with the
authority to adopt rules to require certain state agencies to
contract with the department for the department to assume the
responsibilities of that agency relating to the provision of public
transportation services, and to adopt rules to require a public
transportation provider to provide detailed information on its
public transportation services.

CROSS REFERENCE TO STATUTE: Transportation Code,
§456.022 and §456.022.

§31.11. Formula Program.

(a) Purpose. Transportation Code, Chapter 456 requires the
commission to allocate, at the beginning of each fiscal biennium, cer-
tain appropriated amounts from the public transportation fund [on the
basis of a prescribed formula]. This section sets out the policies, pro-
cedures, and requirements for that [formula] allocation.
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(b) Formula allocation. At the beginning of each state fiscal bi-
ennium, an amount equal to the amount appropriated from all sources
to the commission by the legislature for that biennium for public trans-
portation, other than federal funds and amounts specifically appropri-
ated for coordination, technical support, or other costs of administra-
tion, will be allocated to designated recipients.

[(1)] The commission will allocate those funds between
small urban and rural providers, with 75% of the funding based on
population and 25% based on land area using the latest census data
available from the United States Census Bureau, when applicable [as
follows].

(1) [(A)] Urban [Fifty percent of the] funds available under
this section will be allocated to municipalities that are designated re-
cipients or transit providers in urbanized areas that are not served by an
authority and to designated recipients that received state transit funding
during the fiscal biennium ending August 31, 1997, that are not served
by an authority but are located in urbanized areas that include one or
more authorities. Any local governmental entity having the power to
operate or maintain a public transportation system, except an authority,
may receive formula program funds [described in paragraph (2) of this
subsection]. The commission will distribute the money in the follow-
ing manner. [allocated under this paragraph as follows.]

(A) Eighty percent will be awarded giving considera-
tion to population by using the latest census data available from, and
as defined by, the U.S. Census Bureau for each urbanized area relative
to the sum of all urbanized areas.

(B) If the transit district is in good standing with the
department and has no deficiencies and no findings of noncompliance,
20% will be awarded under clause (i) or (ii) of this subparagraph as
follows.

(i) The commission, using all or a portion of the
funds, may award funding to address strategic priorities for the ur-
banized public transportation program. These amounts are not subject
to the transition funding allocation process described in subsection (c)
of this section in succeeding fiscal years, and will be awarded on a
competitive basis unless they are needed to compensate for funding
anomalies arising under this subsection.

(ii) The commission will award the funding by giv-
ing equal consideration to local funds per capita, operating expenses
per mile (inverted) as compared to the systems performance from the
previous year, ridership per capita as compared to the systems perfor-
mance from the previous year, and vehicle revenue miles as compared
to the systems performance from the previous year. These criteria may
be calculated using the subrecipient’s annual audit for the previously
completed fiscal year, data from other sources, or from the depart-
ment’s records.

[(i) Ten percent of the total amount will be dis-
tributed to designated recipients for state or federally assisted public
transportation projects in urbanized areas selected by the commission.]

[(ii) Ninety percent of the total amount will be dis-
tributed to designated recipients operating public transportation ser-
vices in urbanized areas and receiving funds in accordance with 49
USC §5307. The monies will be distributed in a ratio of the amount
received by that entity during the preceding fiscal biennium, less any
amount returned by the entity at the end of the first year of the preced-
ing fiscal biennium, to the total amount received by all entities during
the preceding fiscal biennium. However, designated recipients located
in an urbanized area including one or more transit authorities that re-
ceived state transit funding during the fiscal biennium ending August

31, 1997, cannot receive funding under this section or §31.13 of this
subchapter that exceeds the amount the designated recipient received
during the fiscal biennium ending August 31, 1997.]

(2) [(B)] Rural [Fifty percent of the] funds available under
this section will be allocated in nonurbanized areas. Any eligible re-
cipient may receive formula program funds [described in paragraph (2)
of this subsection]. Of the money allocated under this paragraph, the
commission will distribute the money in the following manner. [:]

(A) Eighty percent will be awarded giving considera-
tion to population weighted at 75% and on land area weighted at 25%
by using the latest census data available from, and as defined by, the
U.S. Census Bureau for each nonurbanized area relative to the sum of
all nonurbanized areas.

(B) If the transit district is in good standing with the
department and has no deficiencies and no findings of noncompliance,
20% will be awarded under clause (i) or (ii) of this subparagraph as
follows.

(i) The commission, using all or a portion of the
funds, may award funding to address strategic priorities for the ur-
banized public transportation program. These amounts are not subject
to the transition funding allocation process described in subsection (c)
of this section in succeeding fiscal years, and will be awarded on a
competitive basis unless they are needed to compensate for funding
anomalies arising under this subsection.

(ii) The commission will award the funding by giv-
ing equal consideration to local funds per capita, operating expenses
per mile (inverted) as compared to the systems performance from the
previous year, ridership per capita as compared to the systems perfor-
mance from the previous year, and vehicle revenue miles as compared
to the systems performance from the previous year. These criteria may
be calculated using the subrecipient’s annual audit for the previously
completed fiscal year, data from other sources, or from the depart-
ment’s records.

[(i) 10% of the total amount to designated recipients
for state or federally assisted rural public transportation projects se-
lected by the commission; and]

[(ii) 90% of the total amount to designated recip-
ients operating public transportation services in nonurbanized areas.
These monies will be distributed in accordance with the following for-
mula.]
[Figure: 43 TAC §31.11(b)(1)(B)(ii)]

(3) [(2)] Funds allocated under this section and any local
funds may be used for any transit-related activity except that a des-
ignated recipient not included in a transit authority but located in an
urbanized area that includes one or more transit authorities may only
use funds to provide:

(A) 65% of the local share requirement for federally fi-
nanced projects for capital improvements;

(B) 50% of the local share requirement for projects for
operating expenses and administrative costs;

(C) 50% of the total cost of a public transportation capi-
tal improvement, if the designated recipient certifies that federal money
is unavailable for the proposed project and the commission finds that
the proposed project is vitally important to the development of public
transportation in the state; and

(D) 65% of the local share requirement for federally fi-
nanced planning activities.
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(c) Transition. Each agency will have five years to transition
to full formula allocation and during the five years after the first ap-
plication of new census data from the United States Census Bureau,
the allocations under subsection (b)(1) and (2) of this section will be
adjusted to avoid extreme short-term disruptions in the continuity of
funding. During this time no award to a transit district under this sec-
tion will be less than 90% of the award to that transit district for the
previous fiscal year, and no award to a transit district will be more
than 120% of the award to that transit district for the previous fiscal
year. All allocations under subsection (b)(1) and (2) of this section
are subject to revision to comply with this standard. If available fund-
ing exceeds the allocations, additional funding will be allocated to the
transit districts that have the lowest relative funding levels compared
to the base.

(d) Change in service area. If part of a transit district’s service
area is changed due to declaration by the United States Census Bu-
reau, or if the service area is otherwise altered, the department and the
subrecipient shall negotiate an appropriate adjustment in the funding
awarded to that subrecipient for that funding year or any subsequent
year, as appropriate. This negotiated adjustment is not subject to the
minimum and maximum standards set forth in subsection (b) of this
section.

(e) [(c)] Unobligated funds. Any money under this section
that the designated recipient has not applied for before the November
commission meeting in the second year of a state fiscal biennium will
be administered by the commission under the discretionary program
described in §31.13 of this subchapter.

(f) [(d)] Returned funds. Any money under this section that
the designated recipient agrees to return to the department will be
administered by the commission under the discretionary program
described in §31.13 of this subchapter.

(g) [(e)] Application. To receive funds allocated under this
section, a designated recipient must first submit a completed appli-
cation, in the form prescribed by the department, to the appropriate
district. The application must include certification that the proposed
public transportation project is consistent with continuing, cooperat-
ing, and comprehensive regional transportation planning implemented
in accordance with 49 USC §5301 and §1602a. Federal approval of a
proposed public transportation project will be accepted as a determina-
tion that all federal planning requirements have been met.

(h) [(f)] Project evaluation. In evaluating a project under this
section, the department will consider the need for fast, safe, efficient,
and economical public transportation and the approval of the FTA, or
its successor.

§31.13. Discretionary Program.

(a) Purpose. Transportation Code, Chapter 456 allows the
commission to allocate any funds not obligated in accordance with
the terms of §31.11 of this subchapter on a discretionary basis. This
section sets out the policies, procedures, and requirements for that
discretionary allocation.

(b) Discretionary allocation. The commission will allocate
funds to a local governmental entity, except an authority or a private
nonprofit organization that has the power to operate or maintain a
public transportation system. Funds may be used for:

(1) the same purposes as described in §31.11(b) of this sub-
chapter; and

(2) 80% of the cost of capital expenditures associated with
ridesharing activities.

(c) Application. To receive funds under this section, a desig-
nated recipient must first submit a completed application, in the form
prescribed by the department, to the appropriate district. The applica-
tion must include:

(1) a description of the project, including estimates of the
population that would benefit from the project and the anticipated date
of project completion;

(2) a statement of the estimated cost of the project, includ-
ing estimates of the federally financed portions of the project costs; and

(3) certifications that:

(A) local funds are available for local share re-
quirements if required [under §31.11(b)(2) of this subchapter and
subsection (b)(2) of this section] and that the proposed project is
consistent with comprehensive regional transportation plans (federal
approval of a proposed public transportation project will be accepted
as a determination that all federal planning requirements have been
met);

(B) federal funds are not available [as described] under
§31.11 [(b)(2)(C)] of this subchapter;

(C) equipment furnished by the applicant in connection
with ridesharing activities will be used primarily for commuting pur-
poses;

(D) ridesharing activities will be operated on a non-
profit basis without state subsidies and with accountability in operating
the van pool equipment; and

(E) any funding available through the United States De-
partment of Transportation to participate in the capitalized portion of
state and locally supported ridesharing activities will be applied for and
utilized to supplement the availability of local resources for the recap-
italization of van pool equipment.

(d) Project evaluation. In evaluating a project under this sec-
tion, the department will consider the need for fast, safe, efficient, and
economical public transportation and the approval of the FTA, or its
successor.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402904
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER C. FEDERAL PROGRAMS
43 TAC §31.36

STATUTORY AUTHORITY:

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §456.022, which
requires the commission to adopt rules establishing a formula
allocating funds among eligible public transportation providers;
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and Transportation Code, §461.003 which requires the com-
mission to adopt rules necessary to implement Transportation
Code, Chapter 361 and provides the commission with the
authority to adopt rules to require certain state agencies to
contract with the department for the department to assume the
responsibilities of that agency relating to the provision of public
transportation services, and to adopt rules to require a public
transportation provider to provide detailed information on its
public transportation services.

CROSS REFERENCE TO STATUTE: Transportation Code,
§456.022 and §456.022.

§31.36. Section 5311 Grant Program.

(a) - (c) (No change.)

(d) Eligible subrecipients. State agencies, local public bodies,
private nonprofit organizations, Native American tribes and organiza-
tions, and operators of public transportation services are eligible to re-
ceive Section 5311 funds through the department. Private for-profit
operators of public transportation services may participate in the pro-
gram through contracts with eligible subrecipients. An entity must be
a rural transit district to receive Section 5311 funds except that private
[. Private] for-profit operators of public transportation services and en-
tities that are not rural transit districts are eligible to receive Section
5311 funds through the department under the intercity bus program, as
set forth in subsections (g)(1) and (i) [(j)] of this section.

(e) Eligible assistance categories. The following categories of
expenses are eligible for federal reimbursement under the Section 5311
program.

(1) State administrative expenses. The department may
[will] use up to 15% of the annual federal apportionment to defray its
expenses incurred for the administration of Section 5311 program.
These funds may also be used to provide technical assistance to
subrecipients. Technical assistance may include project planning, pro-
gram development, management development, coordination of public
transportation projects, and related research. Projects are solicited
from subrecipients and other interested parties. State administrative
and technical assistance expenses do not require a non-federal match.

(2) - (4) (No change.)

(f) (No change.)

(g) Allocation of funds. As part of its administration of the
Section 5311 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within the
state (FTA Circular 9040.1E, or its latest version). The department
will allocate Section 5311 funds to local subrecipients in the following
manner.

(1) Reserve. Unless the governor certifies to the Secretary
of the United States Department of Transportation that the intercity bus
service needs of the state are being adequately met, the department will
reserve not less than 15% of the Section 5311 federal apportionment for
the development and support of intercity bus transportation to be allo-
cated under subsection (i) of this section. If it is determined that all or a
portion of the set-aside monies is not required for intercity bus service,
those funds will be applied to the formula apportionment process de-
scribed in paragraph (3) of this subsection. Procedures for determining
if a certification of adequacy is warranted are as follows.

(A) The department will review all data on intercity bus
service availability, including outstanding requests from intercity oper-
ators, and levels of service.

(B) The department will consult with other state agen-
cies that have jurisdiction with respect to intercity bus regulation and
seek their recommendations as to the adequacy of current service.

(C) Based on the findings of subparagraphs (A) and (B)
of this paragraph, the commission may certify or recommend that the
governor certify to the adequacy of intercity bus service.

[(2) An amount not to exceed 10% of the balance of the
annual Section 5311 federal apportionment, after the set-aside for in-
tercity bus service described in paragraph (1) of this subsection and
department administrative expenses are deducted, and 10% of the re-
maining balance of previous Section 5311 federal apportionments will
be reserved for the expansion of nonurbanized public transportation
services or other strategic program priorities established by the com-
mission. If the commission determines that state program needs and
priorities would be better served by awarding these funds to existing
nonurbanized systems for ongoing public transportation services as
provided in paragraph (3) of this subsection, then all or a portion of
the funds made available under this paragraph, as determined by the
commission, will be distributed in accordance with the provisions of
paragraph (3) of this subsection.]

[(A) Upon notification by the department that funds are
available, all applicants requesting funding for service expansions must
file a notice of their intentions to expand services. All service expan-
sions shall be initiated on September 1 following the filing of the notice
of intent unless otherwise authorized by the department. The amounts
to be awarded for each service expansion will be determined by the
commission. After an applicant receives an award under this subpara-
graph, service expansions, with the exception of capital awards, will
become subject to the funding allocation process described in para-
graph (3) of this subsection in succeeding fiscal years.]

[(B) The commission may also elect to use all or a por-
tion of the funds made available under this paragraph to address strate-
gic priorities for the nonurbanized public transportation program. The
amounts to be awarded for each strategic priority will be determined
by the commission, and awards made under this subparagraph are not
subject to the funding allocation process described in paragraph (3) in
succeeding fiscal years. For the purposes of this subparagraph, strate-
gic program priorities are defined as projects that the commission has
determined will:]

[(i) stabilize funding levels;]

[(ii) increase transit operating efficiency or effec-
tiveness as demonstrated by significant cost savings or substantial
enhancements to service delivery; or]

[(iii) advance the level of coordination among trans-
portation service providers and among transportation service providers
and health and human services agencies.]

(2) [(3)] Remaining balance allocation. Except as pro-
vided in paragraph [paragraphs] (1) [and (2)] of this subsection, the
balance of the annual Section 5311 federal apportionment, plus the
remaining balance of previous Section 5311 federal apportionments,
and any state funds appropriated specifically for the purpose of fund-
ing nonurbanized public transportation services will be allocated in the
following manner.

(A) Eighty percent will be awarded giving considera-
tion to population weighted at 75% and on land area weighted at 25%
by using the latest census data available from, and as defined by, the
U.S. Census Bureau for each nonurbanized area relative to the sum of
all nonurbanized areas.
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(B) If the transit district is in good standing with the
department and has no deficiencies and no findings of noncompliance,
20% will be awarded under clause (i) or (ii) of this subparagraph as
follows.

(i) The commission, using all or a portion of the
funds, may award funding to address strategic priorities for the ur-
banized public transportation program. These amounts are not subject
to the transition funding allocation process described in paragraph (3)
of this subsection in succeeding fiscal years, and will be awarded on
a competitive basis unless they are needed to compensate for funding
anomalies arising under this subsection.

(ii) The commission will award the funding by giv-
ing equal consideration to local funds per capita, operating expenses
per mile (inverted) as compared to the systems performance from the
previous year, ridership per capita as compared to the systems perfor-
mance from the previous year, and vehicle revenue miles as compared
to the systems performance from the previous year. These criteria may
be calculated using the subrecipient’s annual audit for the previously
completed fiscal year, data from other sources, or from the depart-
ment’s records.

(3) Transition. Each agency will have five years to transi-
tion to full formula allocation and during the five years after the first
application of new census data from the United States Census Bureau,
the allocations under paragraphs (1) and (2) of this subsection will be
adjusted to avoid extreme short-term disruptions in the continuity of
funding. During this time no award to a transit district under this sec-
tion will be less than 90% of the award to that transit district for the
previous fiscal year, and no award to a transit district will be more
than 120% of the award to that transit district for the previous fiscal
year. All allocations under paragraphs (1) and (2) of this subsection
are subject to revision to comply with this standard. If available fund-
ing exceeds the allocations, additional funding will be allocated to the
transit districts that have the lowest relative funding levels compared
to the base. [to existing RPT subrecipients as described in this para-
graph. No later than June 1 of each calendar year, the department will
announce the allocations for the fiscal year beginning on September 1
of the same year.]

[(A) Subject to the following limitations and adjust-
ments, each RPT contractor will receive the same percentage of funds
as were awarded to that subrecipient by the commission for fiscal year
1994.]

[(i) The percentage awards to each RPT subrecipient
will be adjusted annually to include any projects funded under para-
graph (2) of this subsection during the previous fiscal year.]

(4) Adjustments to allocation.

(A) [(ii)] If part of a transit district’s service area is
changed due to declaration [If a portion of an RPT subrecipient’s ser-
vice area is declared an urbanized area] by the United States Census
Bureau or the service area is otherwise altered [reduced], the depart-
ment and that subrecipient shall negotiate an appropriate adjustment in
the funding year or any subsequent year, as appropriate. This negoti-
ated adjustment is not subject to the minimum and maximum standards

set forth in paragraphs (1) and (2) of this subsection [award of nonur-
banized public transportation funding to that subrecipient].

(B) [(iii)] If a previously designated urbanized area is
declared nonurbanized by the United States Census Bureau, a public
transportation subrecipient serving that area must apply for funds in
accordance with paragraph (5) [(2)] of this subsection.

(5) [(B)] Application and contract. Prior to receiving funds
a subrecipient must complete and comply with all application require-
ments, rules, and regulations applicable to the Section 5311 program
[and must negotiate a contract with the department pursuant to para-
graph (4) of this subsection]. A completed application must be submit-
ted, in a form prescribed by the department, to the appropriate district
office, and document the need and demand for general public passen-
ger transportation services. A contract shall be for no less than 12
months unless authorized by the department.

[(4) A contract for the allocation of funds pursuant to para-
graph (3) of this subsection shall have an effective date of September 1
and shall be for a 12-month period unless otherwise authorized by the
department.]

[(h) Application requirements. To receive funds allocated un-
der this section, a designated recipient must submit a completed ap-
plication, in a form prescribed by the department, to the appropriate
district office. The application must document the need and demand
for general public passenger transportation services.]

(h) [(i)] Program of projects. All projects for a [All existing
projects and proposed expansion projects for the following] fiscal year
will be identified in accordance with the allocation rules included in
subsection (g) of this section. After [Upon] commission approval of
the allocation, these projects will be submitted to the FTA as the an-
nual program of projects for the fiscal year [beginning the following
September 1].

(i) [(j)] Intercity bus. If the governor does not certify to the
adequacy of intercity bus transportation within the state, funds will be
made available in accordance with subsection (g)(1) of this section. An
annual request for proposals will be issued for projects complying with
FTA definitions of intercity bus transportation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402905
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: June 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
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TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 412. LOCAL AUTHORITY
RESPONSIBILITIES
SUBCHAPTER K. ACCESS TO MENTAL
RETARDATION SERVICES AND SUPPORTS
DIVISION 1. GENERAL PROVISIONS
25 TAC §§412.501 - 412.503

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §§412.501-412.503 of new Chapter
412, Subchapter K, governing Access to Mental Retardation Ser-
vices and Supports, in the January 9, 2004, issue of the Texas
Register (29 TexReg 276).

The department has withdrawn the proposals due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402793
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
DIVISION 2. DEPARTMENT SERVICES AND
SUPPORTS
25 TAC §§412.504 - 412.508

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §§412.504-412.508 of new Chapter
412, Subchapter K, governing Access to Mental Retardation Ser-
vices and Supports, in the January 9, 2004, issue of the Texas
Register (29 TexReg 280).

The department has withdrawn the proposals due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402794
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
DIVISION 3. MRA ENROLLMENT AND
ADMISSION RESPONSIBILITIES
25 TAC §§412.511 - 412.515

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §§412.511-412.515 of new Chapter
412, Subchapter K, governing Access to Mental Retardation Ser-
vices and Supports, in the January 9, 2004, issue of the Texas
Register (29 TexReg 284).

The department has withdrawn the proposals due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402795
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
DIVISION 4. TRANSITION WITHIN
DEPARTMENT SERVICES AND SUPPORTS
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25 TAC §§412.517 - 412.519

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §§412.517-412.519 of new Chapter
412, Subchapter K, governing Access to Mental Retardation Ser-
vices and Supports, in the January 9, 2004, issue of the Texas
Register (29 TexReg 289).

The department has withdrawn the proposals due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402796
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
DIVISION 5. OTHER RESPONSIBILITIES
25 TAC §412.521

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §412.521 of new Chapter 412, Sub-
chapter K, governing Access to Mental Retardation Services and
Supports, in the January 9, 2004, issue of the Texas Register (29
TexReg 291).

The department has withdrawn the proposal due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402797
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
DIVISION 6. DOCUMENTS, REFERENCES,
AND DISTRIBUTION
25 TAC §§412.523 - 412.525

The Texas Department of Mental Health and Mental Retardation
(department) proposed new §§412.523-412.525 of new Chapter
412, Subchapter K, governing Access to Mental Retardation Ser-
vices and Supports, in the January 9, 2004, issue of the Texas
Register (29 TexReg 291).

The department has withdrawn the proposals due to the planned
transition of mental retardation services and supports to the new
Texas Department of Aging and Disability Services (TDADS) on
September 1, 2004. The "front door" activities described in the
proposed new subchapter are expected to be reviewed by the
new agency’s Access and Intake division for integration with sim-
ilar activities that are currently the responsibility of the Texas De-
partment of Human Services and the Texas Department of Ag-
ing.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402798
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: April 27, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 13. GRAIN WAREHOUSE
4 TAC §§13.1 - 13.4

The Texas Department of Agriculture (the department) adopts
the repeal of §§13.1-13.4, and new §§13.1-13.20, concerning
the handling of grain warehouses under the Texas Agriculture
Code (the Code), Chapter 14, Subchapter A, without changes
to the proposal published in the March 26, 2004 issue of the
Texas Register (29 TexReg 3008). The repeal is adopted to
allow the department to proceed with the promulgation of up-
dated and more comprehensive procedures for licensing of per-
sons, and requirements for grain warehouse operators in the
form of new §§13.1-13.20. New §13.7 is also adopted to en-
sure that costs associated with the administration of the depart-
ment’s grain warehouse program are recovered, as required by
the Texas Agriculture Code, §12.0144, and directed by the Texas
Legislature, 78th Session, 2003. In addition, the adoption of new
§§13.1-13.20 will result in greater protection of stored grain as a
result of more comprehensive and updated requirements.

New §13.1 defines terms used in these sections. New §13.2
identifies general requirements for the operation of a grain ware-
house. New §13.3 clarifies the procedures for obtaining a li-
cense and permits. New §13.4 sets requirements for obtain-
ing a bond. New §13.5 sets requirements for insurance cov-
erage. New §13.6 identifies procedures for completion of a fi-
nancial statement. New §13.7 establishes fees for a license
and inspections. New §13.8 identifies requirements for capac-
ity changes of a grain warehouse. New §13.9 identifies proce-
dures for the closeout of a grain warehouse. New §13.10 iden-
tifies requirements for the transfer or sale of a grain warehouse.
New §13.11 identifies requirements for record retention of grain
warehouse documents. New §13.12 sets requirements for the
issuance of warehouse receipts. New §13.13 sets requirements
for customer settlement sheets. New §13.14 sets requirements
for the temporary storage of grain. New §13.15 identifies require-
ments for correcting shortages of grain. New §13.16 identifies
procedures for posting grain warehouse documents and busi-
ness hours for the public. New §13.17 establishes requirements
for the delivery of stored grain. New §13.18 identifies procedures
for filing a claim. New §13.19 establishes procedures related to
inspection of unaccessible and unsafe grain warehouses and re-
quirements related to grain warehouses that have been sealed.
New §13.20 establishes requirements for the suspension of a
grain warehouse license.

Comments on the proposal were received from the Texas Grain
and Feed Association (TGFA) concerning the increase in inspec-
tion fees. TGFA indicated that they recognize that the depart-
ment is under legislative mandate to recover costs but when
faced with a 300% increase in fees, the grain warehouse industry
would accept the fee increase easier if there were also signs of
recovering costs for the expense side of the program. TGFA also
pointed out that the federal grain warehouse program becomes
less costly than the state warehouse program for warehouses
above two million to two and half million bushels. TGFA be-
lieves that the larger warehouses will opt for the federal program
and the warehouses that remain will face additional increases to
make up for lost revenue.

The department appreciates the comments from TGFA com-
ments and is understanding of TGFA’s concerns related to the
fee increases. However, the department was directed by the
Legislature to increase its fees in order to recover the direct and
indirect costs to state government to implement state programs.
In reviewing revenue generated by agency fees, the department
discovered that some agency fees have not been increased for
a number of years, while costs to the state as a whole to im-
plement programs has continued to increase. There have been
no changes to grain warehouse registration and inspection fees
since 1991. The department has and will continue to implement
cost saving measures on expenditures. The department will
also conduct cost recovery analysis periodically to adjust fees
as needed. If larger warehouses opt for the federal program, as
suggested by TGFA, decreased program costs are expected be-
cause fewer inspection costs will result. The department does
not believe that warehouses that remain in the state program will
face additional fee increases as a result of lost revenue. Accord-
ingly, the proposed fees are adopted without changes

The repeal of §§13.1-13.4 is adopted under the Texas Agricul-
ture Code (the code), §14.015, which provides the department
with the authority to adopt rules necessary for the administra-
tion of requirements and procedures for the operation of a grain
warehouse; Code §14.023, which provides the department with
the authority to provide by rule for an annual license fee for a
grain warehouse license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402789
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Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
4 TAC §§13.1 - 13.20

New §§13.1-13.20 are adopted under the Texas Agriculture
Code (the code), §14.015, which provides the department with
the authority to adopt rules necessary for the administration
of requirements and procedures for the operation of a grain
warehouse; Code §14.023, which provides the department with
the authority to provide by rule for an annual license fee for a
grain warehouse license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402788
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER B. QUARANTINE
REQUIREMENTS
4 TAC §20.12

The Texas Department of Agriculture (the department) adopts
an amendment to §20.12, concerning quarantine requirements
for cotton pest control, without changes to the proposed text
as published in the March 26, 2004 issue of the Texas Regis-
ter (29 TexReg 3014). The amendment is adopted to prevent
the artificial re-infestation of boll weevil into areas that are sup-
pressed. The boll weevil eradication program in Texas was ini-
tiated in 1994 in an effort to rid the state of boll weevil. Once
a zone has achieved suppressed status but is still surrounded
by infested counties, the zone can become re-infested with boll
weevil from outside areas. The Northwest Plains (NWP), North-
ern High Plains (NWP), Northern Rolling Plains (NRP), Southern
High Plains/Caprock (SHP/C), Western High Plains (WHP), Per-
mian Basin (PB), and El Paso/Trans Pecos (EP/TP) have now
reached suppressed status. Elimination of boll weevil re- infes-
tations can be expensive. In areas of the southeastern United
States, the control to stop re-infestations ranged from $20,000
to over one million dollars, with an average cost of $125,000 per
outbreak. The designation as suppressed will invoke quarantine
restrictions on the movement of regulated articles from a quaran-
tined area into a restricted area; thereby protecting these zones
from boll weevil re-infestation.

No comments were received on the proposal.

The amendment to §20.12 is adopted in accordance with the
Texas Agriculture Code (the Code), §74.006, which provides the
department with the authority to adopt rules as necessary for
the effective enforcement and administration of Chapter 74, Sub-
chapter A; §74.004 which provides the department with the au-
thority to establish regulated areas, dates and appropriate meth-
ods of destruction of stalks, other cotton parts and products of
host plants for cotton pests; and §74.122, which provides the de-
partment with the authority to adopt rules relating to quarantin-
ing areas of Texas that are infested with the boll weevil, including
rules addressing the storage and movement of regulated articles
into and out of a quarantined area.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402778
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
The Public Utility Commission of Texas (commission) adopts
amendments to §25.5, Definitions, §25.471, General Provisions
of Customer Protection Rules; §25.472, Privacy of Customer
Information; §25.473, Non-English Language Requirements;
repeal of existing §25.474, Selection or Change of Retail
Electric Provider; new §25.474, Selection of Retail Electric
Provider; amendments to §25.475, Information Disclosures to
Residential and Small Commercial Customers; §25.476, Label-
ing of Electricity with Respect to Fuel Mix and Environmental
Impact; §25.477, Refusal of Electric Service; §25.478, Credit
Requirements and Deposits; §25.479, Issuance and Format of
Bills; §25.480, Bill Payment and Adjustments; §25.481, Unau-
thorized Charges; §25.482, Termination of Service; §25.483,
Disconnection of Service; §25.485, Customer Access and
Complaint Handling; §25.491, Record Retention and Reporting
Requirements; and new §25.493, Acquisition and Transfer of
Customers from one Retail Electric Provider to Another, new
§25.495, Unauthorized Change of Retail Electric Provider,
and new §25.497, Critical Care Customers. In addition, the
commission adopts a new standardized Critical Care Eligibility
Determination Form to accompany §25.497.

These amendments, new sections, and repeal are adopted un-
der Project Number 27084. The proposed text for these sections
was published in the October 31, 2003 issue of the Texas Reg-
ister (28 TexReg 9345). The amendments and new sections are
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being adopted with changes to the text as proposed and the re-
peal is being adopted without change.

Comments were received on December 1, 2003 and reply com-
ments were received on December 15, 2003. A public hearing
was held on December 10, 2003.

The commission received written comments on the proposed
rules and registration form from the Retail Electric Provider Coali-
tion (REP Coalition); Reliant Resources, Inc. (RRI); Centrica Re-
tail Electric Providers (Centrica); Green Mountain Energy Com-
pany (GMEC); AEP Texas Central Company, AEP Texas North
Company, CenterPoint Energy Houston Electric, LLC, Entergy
Texas Distribution (Entergy), Oncor Electric Delivery Company,
and Texas-New Mexico Power Company (Joint TDUs); Texas En-
ergy Association for Marketers (TEAM); Fire Fly Electricity (Fire
Fly); Direct Energy; Electric Reliability Council of Texas (ER-
COT); AEP Texas Central Company and AEP Texas North Com-
pany (AEP); Texas Industrial Energy Customers (TIEC); Office
of the Public Utility Counsel (OPUC); TXU Energy Retail Com-
pany LP (TXU Energy); Denton Municipal Electric (DME); Texas
Legal Services Center and Texas Ratepayers’ Organization to
Save Energy (Consumer Groups); Texas Department of Hous-
ing and Community Affairs (TDHCA); Texas Council on Family
Violence (TCFV); Environmental Defense; and the Wind Coali-
tion.

The commission initiated this project to review the customer pro-
tection rules that apply to the areas of Texas where retail com-
petition has been introduced. Retail competition began in Texas
in January 2002, and the commission believed it appropriate to
revisit these rules in light of the actual experience of customers,
retail electric providers (REPs), and the commission during the
first years of competition.

One of the principal topics addressed in this project was whether
or not all REPs should have the ability to request disconnection
of service for those residential and small commercial customers
who fail to timely pay for electric service. The rules existing prior
to these amendments provided that only the REP affiliated with
the transmission and distribution utility (TDU) in an area (affil-
iated REP), and the provider of last resort (POLR) in an area
could request disconnection of residential and small commer-
cial customers. Non-affiliated REPs could terminate service to a
non-paying customer and transfer the service of the customer to
the affiliated REP in the area. The affiliated REP could then dis-
connect the customer if the customer did not establish satisfac-
tory credit with the affiliated REP. The prior rules also provided
that the commission would make a determination on or before
October 1, 2004 as to whether or not all REPs should be permit-
ted to request disconnections of customers.

Nearly all of the REPs that filed comments in this proceeding re-
quested that the commission grant disconnection authority to all
REPs as soon as possible, in some cases as soon as March 15,
2004. Additionally, certain REPs suggested that the commis-
sion should not only permit REPs to request disconnection of
non-paying customers, but should also require that customers
cure any delinquency with their current REP before being per-
mitted to enroll with another REP ("hard disconnections"). Sev-
eral parties opposed these changes, generally arguing that the
retail providers have adequate means at their disposal to man-
age credit issues with customers, and arguing that the proposed
changes represented a diminution in the quality of customer ser-
vice that customers enjoyed prior to the introduction of competi-
tion.

The commission is adopting one of the changes advocated by
REPs, namely, allowing all REPs to request disconnection of
customers who fail to timely pay for their electric service. The
commission finds that a June 1, 2004 date is an appropriate im-
plementation date for this new policy, provided that REPs meet
certain conditions. This arrangement will standardize the author-
ity to request disconnection across all REPs in the marketplace,
and will therefore reduce the customer confusion that has re-
sulted from the current two-tier procedure (whereby only affili-
ated REPs could request disconnection). This new policy will
also put the responsibility for managing credit and payment is-
sues in the hands of the REP that is currently serving the cus-
tomer, as opposed to the current process, where the affiliated
REP is potentially injected into handling credit and payment is-
sues that have arisen with another REP.

The commission is not adopting the modification related to "hard
disconnections" at this time. The commission is concerned that
the hard disconnection process may be onerous to customers
and could engender a large number of highly-charged disputes.
A number of persons that filed comments in the rulemaking pro-
ceeding also suggested that there were significant technical is-
sues that would need to be resolved in connection with imple-
menting hard disconnections. The commission concludes that
these comments are correct, but because of the work that must
be done by REPs and TDUs in order to implement the other poli-
cies adopted in these amendments does not believe that it is ap-
propriate to initiate a process to resolve the technical issues at
this time.

One other modification to the rules was proposed for dealing with
non-payment issues by residential and small commercial cus-
tomers: allowing larger deposits. Some of the REPs indicated
that the maximum deposit that could be required for the initiation
of service should be increased from 1/6 of the expected annual
billings to 1/5 of the expected annual billings. This change is
predicated on the length of time that the REP may be exposed
to charges for providing electric service to a customer on credit.
The events that occur during this period in which the REP is ex-
tending credit to the customer are billing the customer, deter-
mining whether the customer has paid the bill on time, notify-
ing the customer of the termination or disconnection of the ser-
vice, and the actual termination or disconnection of the service.
This process is longer than the process for disconnecting service
where retail competition is not available. In connection with the
introduction of retail competition, the bundled utilities have been
required to separate their retail function from the metering and
delivery function, and in order to terminate or disconnect service
to a customer, the REP must notify the TDU and (in the case
of a termination) the affiliated REP. These communications add
time to the disconnection process. The commission concludes
that the deposit requirement should be modified to match more
closely the time that is required to terminate a customer’s service
and switch the customer to the affiliated REP or to request the
disconnection of the service and have the disconnection carried
out by the TDU.

In addition to the sections as proposed, the commission
requested comments on the following questions:

1. Should the commission give all retail electric providers (REPs)
the right to disconnect on June 1, 2004, instead of October 1,
2004 as proposed in the amendments to §25.483, Disconnection
of Service. Once all REPs have the right to disconnect for non-
payment, should §25.482, Termination of Service be repealed?

Staff report
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The REP Coalition called for the elimination of the commission
Staff report on whether REPs should have the right to discon-
nect small commercial and residential customers for non- pay-
ment. They argued that such a report is unnecessary because it
is clear that the ability for all REPs to perform disconnects is an
appropriate step to enhance this market.

Both OPUC and the Consumer Groups stated that the commis-
sion appears to presume these rights will be given to all REPs
without investigating or seeking public comment on the effects
on ratepayers. In reply comments, the REP Coalition noted that
the commission has given the public the opportunity to comment
on this issue as part of this rulemaking process. The REP Coali-
tion stated that the commission could use information gathered
informally during the rulemaking in place of the Staff study.

Further, the REP Coalition pointed out that Staff has been able
to review reports filed pursuant to §25.43(q), has participated in
the discussions at the Retail Market Subcommittee at ERCOT,
and is aware of the status of retail systems. The REP Coalition
argued that the commission should make a determination that
the market is ready and that it is in the public interest to move
forward with disconnection rights without requiring the Staff to
write another report.

The commission notes that the policy of permitting all REPs to
disconnect for non-payment was not raised for the first time in this
proceeding, Instead, this policy was most recently envisioned at
the time of Project Number 25360, Rulemaking Proceeding to
Amend Requirements for Provider of Last Resort Service, which
established a preliminary date of October 2004 for implemen-
tation, after the issuance of a Staff report in June 2004. The
commission proposed in this project to accelerate those dates
to June, and April, respectively, and specifically asked a ques-
tion concerning the advisability of this policy. This rulemaking is
being conducted pursuant to the Administrative Procedures Act,
and therefore parties have been given the opportunity to com-
ment and provide information which can be used in the place
of the study. The commission therefore disagrees with OPUC
and Consumer Groups that the commission is presuming these
rights will be given to all REPs without investigating or seeking
public comment.

This rulemaking project was initially opened over one year ago,
and has afforded all of interested parties ample opportunity to
provide input on the disconnection issues. Because of the ex-
tensive time and effort put into this rulemaking, the commission
finds that it would be an inappropriate use of the commission’s
and other parties’ resources to address the same issues in the
context of a Staff report. As such, the commission finds it ap-
propriate to eliminate the requirement that the commission Staff
prepare such a report.

The commission has amended §25.483(b)(2) to remove the re-
quirement for the Staff report.

General comments on the ability of all REPs to request discon-
nection

OPUC and the Consumer Groups opposed allowing all REPs to
disconnect customers for non-payment. Consumer Groups ar-
gued that a competitive REP with disconnection rights should
be required to abide by all provisions of customer protection
rules that currently apply to only affiliated REPs and POLRs.
Consumer Groups asserted that if REPs were required to take
on these responsibilities to obtain the right to disconnect, then
some REPs would forgo disconnection rights. OPUC and Con-
sumer Groups also asserted that no other state has allowed

competitive retail electric companies to disconnect customers for
non-payment, and that PURA does not envision any entity except
a POLR having the right to disconnect for non-payment.

The REP Coalition and GMEC disagreed with the Consumer
Group’s argument that no other states have allowed competi-
tive REPs to disconnect for competitive energy charges. The
REP Coalition and GMEC acknowledged that, in general, the re-
tailers in other states cannot disconnect for competitive energy
charges. However, they pointed out, in these states, it is usu-
ally the TDUs that are responsible for billing retail customers.
Under those retail models, the TDUs purchase the receivables
for REPs. Therefore, the REP Coalition argued, the entity that
contends with the bad debt does have the right to disconnect.
The REP Coalition provided a chart showing the differences in
disconnection policies in other states. They argued that the com-
mission should not take a single policy in a state, separate from
its related policies, to show that it is right for Texas.

OPUC argued that disconnection is a tool for entities in the regu-
lated market and that disconnection is not needed or warranted
in a competitive market. However, the REP Coalition disagreed,
arguing that by requiring REPs to transfer non-paying customers
to the affiliated REP prior to disconnection, the end result is that
the customer has more debt because the customer cannot pay
the affiliated REP, just as the customer could not pay the com-
petitive REP, and this larger debt is much harder for the customer
to pay off.

Consumer Groups noted that the commission decided to not al-
low all REPs the right to disconnect for nonpayment during the
development of the initial customer protection rules established
for retail competition. They asserted that the commission’s rea-
soning in Project Number 22255, PUC Rulemaking Proceeding
for Customer Protection Rules for Electric Restructuring Imple-
menting Senate Bill 7 and Senate Bill 86, still holds true. The
REP Coalition disagreed, pointing out that the commission has
already changed its view when it granted affiliated REPs the right
to disconnect for non-payment in October 2002. The REP Coali-
tion, therefore found that the next step is to allow all REPs to dis-
connect and that consumers will continue to be protected by the
rules governing disconnection. They also noted that disconnec-
tion for non-payment was discussed in Project Number 25360,
Rulemaking Proceeding to Amend Requirements for Provider of
Last Resort Service, and that the commission’s conclusion was
that the question is not whether or not disconnection for non-
payment will be allowed, but when.

Consumer Groups argued that if the commission does allow all
REPs to disconnect customers for non-payment, then the right
should be neither automatic nor continuing. Consumer Groups
stated that the commission should require REPs to apply for the
right to disconnect for non-payment, and the commission should
evaluate and score those applications on an annual basis.

The REP Coalition disagreed with the argument that this will
cause more customers to be disconnected. Therefore, the REP
Coalition disagreed that TDUs will not be able to keep up with
the requests, because they found that the number of requests
should be approximately the same, and therefore the only prob-
lem may be dealing with the increased number of REPs. The
REP Coalition also noted that regardless of how many customers
are disconnected, there are adequate provisions that address
the health and safety of customers.
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The commission finds that all REPs should be given the right to
disconnect for non-payment. The appropriate end state with re-
spect to termination of service is that all REPs have the right to
request that a customer be disconnected for non-payment, as
discussed in Project Number 25360. This arrangement stan-
dardizes disconnection policy across all REPs, is easier than
the current procedures for customers to understand, and it puts
the responsibility for managing credit and payment issues in the
hands of the REP that is serving the customer.

While it may be true that most other states with retail competi-
tion do not explicitly permit competitive providers to disconnect
for non-payment, no other state has required the corporate un-
bundling that Texas has, and no other state requires that the
REP provide a consolidated bill for both competitive and deliv-
ery charges. In most other states, the incumbent utility still pro-
vides bundled service, and has a default or POLR-type obliga-
tion. In Texas, all REPs are essentially competitive suppliers,
with the exception of the limited rate regulation and obligation to
serve that exists with respect to the affiliated REPs (until 2007)
and POLRs. Also, as stated by GMEC, other states require the
local utility to purchase the receivables from competitive suppli-
ers, and the local utility can ultimately disconnect customers for
non-payment of regulated delivery charges. In other words, the
entity that issues the bill and is responsible for collection of re-
ceivables in other states has disconnection rights. The commis-
sion finds that this should also be the case in Texas, and that all
REPs should therefore have the ability to request disconnections
in the event of non-payment by customers.

The commission also finds that the information which is currently
publicly available also supports such a finding for the following
reasons.

(1) As of September 2003, the vast majority of customers, over
85% of residential customers and 80% of small non-residential
customers were being served by the affiliated REP in their ser-
vice area. As a result, the vast majority of customers in the areas
of Texas open to competition are already subject to disconnec-
tion for non-pay by five different affiliated REPs. Broadening the
right to disconnect to all REPs will therefore have a limited im-
pact on most customers.

(2) Both TXU Energy and RRI have publicly reported that the
right to disconnect customers for non-payment in their capac-
ity as the affiliated REP has helped them significantly reduce
their bad debt levels. ("TXU Income Up Despite Unpaid Bills",
Ft. Worth Star Telegram, Dan Pillar, October 28, 2003). One of
the goals of competition is for the industry to offer better prices
and innovative services for customers. Uncollectible revenues
incurred by REPs will ultimately be borne by other customers, as
retail prices are adjusted upward to recover these costs. Such
rate impact is to the detriment of all customers and the develop-
ment of the competitive market. Extending the ability to request
disconnection by all REPs should therefore enable non-affiliated
REP to compete more vigorously on price.

(3) The commission has a long-standing policy of standardizing
market rules for all participants in order to ensure a level play-
ing field for the competitive retail electric market, when possible.
Generally speaking, it is inequitable, and ultimately unsustain-
able, for one set of market participants to have rights (and re-
sponsibilities) not shared by all market players, unless there is
a compelling rationale for such different treatment. As such, it
is appropriate to permit all REPs to have the same rights and
responsibilities as affiliated REPs with respect to disconnection,

as all REPs have the same responsibilities with respect to pro-
viding consolidated bills for electric service to retail customers.

(4) Disparate rules for different providers also serve to confuse
customers as to the consequences of failure to pay a properly
issued electric bill. Postponing giving all REPs the right to dis-
connect for non-payment could increase confusion as customers
switch back and forth between the affiliated REP and non-affili-
ated REPs. The current two-tiered process is confusing for cus-
tomers, and customers may ultimately have greater difficulty in
paying their bills and re- establishing good credit, as they may
incur multiple outstanding debts with a number of REPs prior to
an actual disconnection being performed. Providing all REPs the
same rights as affiliated REPs have will standardize the market
and eliminate this customer confusion.

(5) The competitive retail electric market has had two years
in which all REPs have gained experience with transactions
needed to facilitate the operation of the market. Given the
improvement market-wide in processing transactions, as evi-
denced in the performance measures reports filed in Project
Number 24462, PUC Proceeding to Establish Performance
Measures Relating to the Competitive Retail Electric Market, it
is appropriate at this time to extend disconnection rights to all
REPs, provided they have adequately demonstrated their ability
to properly process the needed transactions.

(6) Currently, non-affiliated REPs transfer residential and small
commercial customers terminated for non-payment to the affili-
ated REP rather than disconnect electric service to those cus-
tomers. The number of these customers provides a reasonable
approximation of the number of customers who would have been
disconnected for non-payment, had non-affiliated REPs had the
ability to do so. Over the months of July 2003 through Decem-
ber 2003, on average, 12,971 customers have been transferred
to the affiliated REP each month. The actual numbers are com-
pared to the latest available customer data as follows:

Figure: 16 TAC Chapter 25 - Preamble

This data suggests that a relatively small percentage of cus-
tomers currently being served by non-affiliated REPs would be
affected by the decision to permit all REPs to disconnect for non-
payment.

(7) All REPs will be required by ERCOT to test the disconnection
for non-payment related transactions in one of the first two test
flights of 2004. Therefore, by June 1, 2004, all non- affiliated
REPs should have the technical ability to disconnect for non-
payment, provided they successfully complete testing.

The commission agrees with the Consumer Groups and OPUC
that certain other obligations, namely the obligation to offer de-
ferred payment plans, should apply to non-affiliated REPs if they
have the ability to disconnect for non-payment. Doing so will pro-
vide customers an option to make arrangement with their REP
to pay past-due balances in lieu of a disconnection. The com-
mission therefore has amended §25.478 of this title (relating to
Credit Requirements and Deposits), to expand the existing de-
ferred payment plan requirements so that all REPs will be re-
quired to comply with the deferred payment plan rules that cur-
rently apply only to affiliated REPs and POLRs.

Conditions precedent to REPs being permitted to disconnect for
non-payment.

While the commission finds that it is appropriate to adopt rule
revisions permitting all REPs to disconnect for non-payment,
the commission takes very seriously the obligation of REPs and
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TDUs to fully comply with all commission rules and tariffs gov-
erning disconnections and that the business processes required
to make disconnections and re-connections work effectively. As
a result, the commission also adopts several conditions that
must be met before all REPs may disconnect customers.

First, the commission agrees with the various commenters that
discussed the necessity of requiring REPs to successfully com-
plete testing on the transactions necessary to process discon-
nection requests. Second, the commission finds it appropriate
to require REPs to file an affidavit from an officer of their com-
pany stating that the REP has successfully completed all relevant
testing with ERCOT and the TDUs and fully understands and in-
tends on complying with the commission’s customer protection
rules relating to disconnection of customers and has fully im-
plemented the deferred payment and balanced billing programs
required by commission rules. Third, the commission finds it ap-
propriate to require REPs to notify their customers of the change
in disconnection policy prior to a REP initiating disconnection
requests. The commission has amended §25.483(b)(2) to add
these requirements.

The commission will very closely monitor REPs’ and TDUs’ per-
formance under the commission rules and tariffs, and will take
non-compliance with those rules very seriously, including the use
of enforcement action where necessary to compel compliance.

The commission declines to adopt the proposal of Consumer
Groups to have the commission certify REPs on an annual ba-
sis for the right to disconnect for non-payment. The process pro-
posed by the Consumer Groups is unnecessarily burdensome on
both the commission and those REPs who are abiding by com-
mission rules. This suggestion is also unworkable in terms of the
business practices that the REPs and TDUs must put into place
to implement disconnection for non-payment and could lead to
customer confusion concerning which REPs had retained the
ability to request disconnection on a year-to-year basis.

Date of disconnection rights

The REP Coalition, TEAM, GMEC, and TXU Energy argued that
all REPs should be given the right to disconnect as soon as
March 15, 2004. GMEC and TEAM asserted that accelerating
the date by which all REPs will have the right to disconnect cus-
tomers for nonpayment will provide all REPs an additional tool to
better manage credit risk and will ultimately benefit customers by
reducing confusion. GMEC stated that, based on its experience
as a "charter member" of the ERCOT marketplace, the non-af-
filiated REPs’ inability to effectively control or mitigate bad debt
due to non-payment by retail customers is a flaw that could ulti-
mately threaten the success of the residential Texas retail market
because of the significant increase in bad debt.

RRI, Centrica, and Joint TDUs advocated giving all REPs the
right to disconnect for non- payment on June 1, 2004. How-
ever, RRI and Centrica stated that an earlier date of March 15,
2004 date would be achievable. Joint TDUs disagreed that all
REPs should be given the right to disconnect for non-payment
any earlier than June 1, 2004. Joint TDUs argued that an ear-
lier start date would not allow sufficient time to resolve issues
surrounding this process prior to implementation. They argued
that a high level of coordination must take place between REPs
and TDUs, including order prioritization for timely and non-dis-
criminatory execution of large volumes of disconnection orders.
Joint TDUs noted that they would immediately begin to address
these issues through market meetings and encouraged commis-
sion Staff to participate.

Joint TDUs, RRI, and Centrica noted that the ERCOT Retail
Market Subcommittee has approved two flights for REPs to test
their full capabilities to disconnect and reconnect that support the
June 2004 implementation of disconnection rights for all REPs.

Joint TDUs and the REP Coalition agreed that it is critical for
REPs to fully test their capabilities prior to full implementation of
disconnection rights. Further, Joint TDUs and the REP Coalition
encouraged the commission to prohibit manual workarounds for
these processes because of the numerous problems with pro-
cessing data associated with safety-net move-in transactions.

OPUC and Consumer Groups argued that if all REPs are allowed
to disconnect for non- payment, then they opposed the effort to
move the decision from October 1, 2004 to June 1, 2004. OPUC
said that it is more appropriate for the commission to consider
the effects of allowing all REPs to disconnect for non-payment
through workshops and public comment, and to leave the de-
cision date at October 1, 2004, as contemplated in the current
rule. Consumer Groups argued that if the commission is going
to make a determination on whether REPs should be allowed
to disconnect customers for non-payment, then implementation
should begin no sooner than October 1, 2004 to allow sufficient
time for public comment on the June 1, 2004 Staff report.

The commission declines to adopt the March 15, 2004 imple-
mentation date proposed by GMEC, the REP Coalition, TEAM,
and others. The commission understands the desire of REPs
to have disconnection rights as soon as possible. However, the
commission believes that it is necessary to have an orderly,
phased approach in order to ensure that all of the systems
and procedures, both for REPs and TDUs, are in place so that
disconnections are undertaken in accordance with commission
rules, and with a minimal opportunity for errors. The commis-
sion believes that a date of March 15, 2004 would not provide
adequate time to do so, especially given the fact that many
REPs will not test the necessary transactions until May 2004.

The commission also disagrees with the Consumer Groups and
OPUC that it is more appropriate to retain an October 2004 im-
plementation date. For the reasons discussed above, this rule-
making has provided the public input and discourse that was
originally intended to be done through the Staff study, and re-
quiring the study would prove duplicative of arguments and dis-
course that has occurred in this rulemaking and an inefficient use
of Staff and interested parties’ resources.

A June 1, 2004 implementation date will best achieve the goal
of standardizing the market rules with respect to disconnection
for all REPs as well as provide the other benefits of standardized
disconnection rights that are discussed above, while also ensur-
ing that the marketplace has adequately tested the transactions
and other processes necessary to ensure that disconnections
are processed in accordance with commission rules.

The commission adopts a June 1, 2004 implementation date,
subject to the other conditions discussed above.

Transition period and elimination of §25.482

RRI, Centrica, TXU Energy, and GMEC urged the commission to
adopt a transition period from the current process of transferring
non-paying customers to the affiliated REP to the new process of
allowing all REPs the right to disconnect those customers. Com-
menters offered various transition dates and differed on how long
the transition should last. RRI, Centrica, and TXU Energy advo-
cated allowing all REPs to begin disconnecting for non-payment
on March 15, 2004, but also allow REPs to continue to transfer
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non-paying customers to the affiliated REP until June 1, 2004.
Under their proposal, REPs would no longer transfer customers
to the affiliated REPs for nonpayment beginning June 15, 2004.
TXU Energy argued that such a transition period is necessary
to ensure adequate testing has been completed prior to discon-
tinuing the process of transferring non-paying customers to the
affiliated REP. TXU Energy also suggested the rule clarify that
REPs shall no longer transfer such customers to the affiliated
REP after June 15, 2004. RRI argued that this transition period
should be as short as possible to reduce customer confusion.

TEAM advocated extending the transition period until December
31, 2004. They argued that allowing REPs to continue to transfer
non-paying customers to the affiliated REP for this time period
will ensure that all REPs have had the opportunity to test, imple-
ment and gain experience with the disconnection for non-pay-
ment transaction. TEAM noted that there will only be three op-
portunities to complete the point to point testing in 2004--first,
prior to the adoption of this rule, second, in May and third, in Oc-
tober. TEAM stated that REPs should not be required to rush the
development of this implementation because it could delay the
scheduled implementation of move-in/move-out functionality.

GMEC initially recommended that the commission give all REPs
the right to disconnect for non-payment beginning March 15,
2004, then allow REPs to block disconnected customers from
switching beginning June 1, 2004. Under their proposal, REPs
would still have the option of transferring non-paying customers
to the affiliated REP until September 15, 2004. GMEC asserted
that this six-month transition period would provide sufficient time
for REPs that are not familiar with the disconnection process.

GMEC noted the importance that TDUs be able to fully sup-
port the disconnection process for all REPs by June 1, 2004.
They said that any difficulty that TDUs experience in doing so
will hinder the REP’s ability to limit their exposure to additional
costs. GMEC suggested that if TDUs falter on their performance
of carrying out REPs’ disconnection requests, then the transi-
tion period should be extended until the TDU demonstrates that
REP disconnection orders will be processed timely. Joint TDUs
and RRI disagreed with GMEC’s suggestion, arguing that this
could create duplicate and conflicting transactions, create syn-
chronization problems, require manual investigative and correc-
tive action by multiple market participants, and could have a
negative impact on Texas Standard Electronic Transactions (TX
SET) version 2.0 for the TDUs and possibly ERCOT. Joint TDUs
and RRI recommended that the commission require each REP
to elect whether to disconnect for non-payment, or transfer cus-
tomers to affiliated REP for non-payment, but not to have the
option of both.

TEAM and RRI argued that §25.482 should not be repealed in
its entirety. Specifically, they stated that §25.482(b)(2) regard-
ing termination for reasons other than non-payment should be
retained. Additionally, RRI and Centrica argued that §25.482(e)
of this title (relating to Termination due to abandonment by the
REP), and paragraphs §25.482(k)(2) and (3) of this title (relating
to a Customer’s right to terminate a contract without penalty),
should be retained.

TEAM noted that in instances such as contract expiration, and
other similar situations, REPs would still transfer the customer
to the POLR. However, RRI and Centrica argued that there is no
reason to have two different policies to deal with customers with
no contract. RRI and Centrica REPs stated that when the tran-
sition period ends, REPs should be prohibited from transferring
non-paying customers or customers with no service agreement

to the affiliated REP. RRI and Centrica argued that all "no-con-
tract" situations should be dealt with consistently, and recom-
mended that the commission amend §25.488 of this title (relating
to Procedures for a Premise with No Service Agreement), to al-
low REPs to disconnect customers rather than requiring non-af-
filiated REPs to transfer those customers to the affiliated REP.
RRI and Centrica REPs also noted that the commission should
amend §25.43 of this title (relating to Provider of Last Resort
(POLR)), to strike the reference to transfers to affiliated REP and
associated reporting. Additionally, they stated that the TX SET
814-10 and 814-14 should be remapped as transfer to POLR
transactions, as they were originally designed.

Consumer Groups stated that "if and when" disconnection rights
are given to all REPs, §25.482 should be retained. They argued
that REPs should continue to have the option of transferring non-
paying customers to the affiliated REP.

The commission agrees with the comments of TEAM and
GMEC and others that a transition period should exist where
both disconnection for non-payment and transfer of non-paying
customers to the affiliated REP are available for those REPs
that have not previously had disconnection rights. While the
commission believes that all REPs and TDUs should be able
to meet a June 1, 2004 implementation date, such a transition
period will enable REPs to ensure that they have adequate
systems in place prior to exercising their disconnection rights,
and will not necessitate all REPs rushing to implement such
processes and procedures by June 1, 2004. A transition period
whereby non-paying customers may be transferred to the
affiliated REP in lieu of requesting disconnection will also permit
REPs who encounter difficulties processing disconnections and
reconnections to cease requesting disconnections and instead
transfer non- paying customers to the affiliated REPs. Likewise,
if a particular TDU has difficulty in performing disconnections
from multiple REPs, a system will still be in place to permit
transfers of non-paying customers to the affiliated REPs while
systems issues are resolved. The commission does agree,
however, that a REP should only be permitted to use one
process or the other at a time, and will require REPs to notify the
TDU and affiliated REP of which process the REP will be using.

The commission agrees with Joint TDUs and RRI with respect to
requiring REPs to elect whether they choose to request discon-
nections of customers for non-payment, or transfer customers to
the affiliated REP in the event of non-payment. The commission
agrees that REPs should not use both processes at the same
time, as it would increase the potential for conflicting or duplica-
tive transactions.

For these reasons, the commission finds that it is prudent to
retain §25.482 until such time that the market as a whole has
demonstrated its ability to adequately and reliably perform under
the new commission rules. The commission modifies §25.482(a)
to prohibit REPs from transferring customers to the affiliated REP
for non-payment if they are requesting disconnections and to re-
quire REPs to inform the relevant TDU and affiliated REP as to
whether or not the REP is requesting disconnections for non-pay-
ment.

The commission disagrees with RRI that §25.482(b)(2) will no
longer be necessary and declines to establish a hard date for
elimination of this subsection. Instead, the commission antici-
pates that it will open a project after June 1, 2004 to evaluate
whether or not the rule should be eliminated, based upon the
performance of the marketplace.
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TDU incentives

GMEC suggested that the commission consider incentives for
TDUs if performance indicators suggest that TDUs are having
difficulties managing the disconnection process. GMEC recom-
mended that the commission require TDUs to report a percent-
age of disconnection requests that are not performed and the
percentage of disconnection requests that are cancelled by the
TDU. GMEC said that if these indicators show that a TDU’s per-
formance level falls below 98% during the transition period, then
REPs providing service in that service area should continue to
have the option to transfer non-paying customers to the affiliated
REP until the TDU’s performance level reaches 98% for a three
month period. GMEC also suggested that the commission con-
sider tying the ability of each TDU to continue disconnecting on
move-outs under §25.490 of this title (relating to Moratorium on
Disconnection on Move-Out), to the achievement of the 98% suc-
cess level on disconnections for non-payment from June through
August, 2004, as an incentive to meet these demands.

In reply comments, Joint TDUs argued that GMEC’s sugges-
tion to tie the TDU’s performance in completing disconnection
requests with the ability of the TDU to disconnect premises on
move-outs is inappropriate because the two procedures are un-
related. Joint TDUs also pointed out that §25.490 already estab-
lishes performance measures for TDUs regarding disconnecting
a premise when a REP requests a move-out for a premise.

RRI agreed with GMEC that incentives should be set for success-
ful and timely disconnects, but did not agree with GMEC that its
suggested measure for success rate would achieve this incen-
tive. RRI agreed with the TDUs that performance measures for
completing disconnections is not related to completing move-out
requests in accordance with §25.490 because TDUs incur finan-
cial costs if they do not perform a disconnection on move-out, but
not on a disconnection for non-payment. Therefore, RRI argued,
GMEC’s proposed incentive structure should not be adopted be-
cause it would be ineffective.

Instead, RRI suggested that a more effective incentive would be
one that links the levels of TDU field service recovery, where
TDUs could only receive a fraction of the fees when their re-
sponse levels were lower. RRI suggested that if TDUs were
working disconnections for non- payment at an 80% response
level within a specified number of days, then the TDU would re-
ceive a fraction of the fees. However, under RRI’s proposal, if
the TDU achieved a 95% success rate, it would recover 100%
of its fees. RRI acknowledged that this type of incentive could
not be addressed in this proceeding since it would affect specific
TDU tariffs.

RRI suggested that only affiliated REPs should be required
to report to the commission on March 15, 2004 the TDU per-
formance in completing disconnections for non-payment. RRI
stated that on April 15, 2004 the commission should evaluate
all of the TDUs’ success rates in completing disconnections
for non-payment in a timely manner. If a TDU’s success rate
is below 95%, then the transition period should be extended
from June 15 to July 15, 2004. RRI argued that once the
threshold is met, the commission should eliminate the process
for transferring non- paying customers to the affiliated REP.

The commission declines to adopt at this time specific perfor-
mance measures for TDUs as proposed by GMEC and RRI for
the reasons stated by the Joint TDUs. The commission also be-
lieves that retention of §25.482 of this title (relating to Termina-
tion of Service), will address some of GMEC’s concern, as REPs

will be able to continue to transfer non-paying customers to the
affiliated REPs should a TDU have difficulty in adequately pro-
cessing disconnection and reconnection requests. However, the
commission notes that TDUs have specific requirements in these
rules as they relate to disconnections and reconnections, and ex-
pects the TDUs to fully comply with these requirements. To the
extent that certain TDUs do not perform adequately with respect
to disconnections and reconnections, the commission may con-
sider incentives, performance measures, or enforcement actions
in the future.

Bad debt issues

Consumer Groups asserted that this preamble question sug-
gests that the commission believes that customer protection
is not as important as the financial health of the competitive
REPs. Consumer Groups questioned the validity of the REPs’
contention that their level of bad debt is unacceptable and is
a result of not having the right to disconnect customers for
non-payment. Consumer Groups asserted that the commission
is already convinced that disconnection and "steep" deposit
requirements are the only tools that will allow REPs to effectively
manage their debt. Consumer Groups argued that REPs have
provided no evidence to suggest that this concept can be
consistent with the concept of protecting customers. Consumer
Groups requested that the commission investigate the issue of
REPs’ bad debt in an open and public process, including how
the debt was incurred.

The REP Coalition and GMEC acknowledged that Consumer
Groups stated fairly that REPs have not provided evidence of
their claims that bad debt is unmanageable in Texas, and noted
that this is competitively sensitive information which they are not
in a position to make public. GMEC stated that it has, however,
filed this information confidentially to show GMEC’s bad debt ex-
perience in Texas. GMEC also stated that regardless of whether
the customer pays, the REP is responsible for the charges for
wires and energy, and that electricity cannot be reclaimed once
it is used. GMEC noted that when customers do not pay timely,
competitive REPs that do not have the cash flows available are
required to borrow to meet obligation, which increases the neg-
ative net impact of slow and non-pay customers.

While the commission has only received limited information from
REPs concerning the precise level of bad debt incurred by REPs,
the commission is concerned with assertions made by REPs as
to the level of uncollectible revenues that REPs are experiencing
in the marketplace. It is logical conclusion that a market struc-
ture that provides little or no consequence for the small subset of
customers who do not timely pay their REP for service rendered
will increase the costs of providing service to all customers, and
ultimately, result in higher rates for all customers. As is dis-
cussed below, under the rules in effect prior to these amend-
ments, REPs were permitted to request a deposit that did not ad-
equately reflect the amount of service provided to customers on
credit, and non-affiliated REPs could not request that a customer
who failed to pay their bill be disconnected, thereby limiting the
consequences of such non-payment. These prior rules did not
permit REPs to adequately protect themselves, and their other
customers, from non-paying customers if the REP so chose. For
these reasons, and the other reasons stated above, the commis-
sion believes that the information made available in this proceed-
ing is sufficiently compelling that disconnection rights should be
granted to all REPs.
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2. Should the commission allow all REPs to request "hard dis-
connections" of non-paying customers. Under a hard discon-
nection policy, a customer that has been disconnected for non-
payment could not receive service from another provider unless
the customer provides evidence that its debt to the disconnecting
REP has been paid in full. If the commission were to adopt such
a policy, would there need to be other changes to the customer
protection rules (such as requiring all REPs to offer a deferred
payment plan prior to disconnecting service).

TXU Energy, TEAM, and GMEC strongly supported allowing all
REPs to request hard disconnects for non-paying customers.
GMEC recommended that the commission implement a hard dis-
connection policy no later than June 1, 2004.

TXU Energy and TEAM argued that such a policy would enhance
the commission’s efforts to address bad debt experienced by
REPs in the market and discourage customers from switching
REPs simply to evade paying their electric bill. GMEC strongly
argued that a competitive residential REP business model is un-
sustainable with high levels of bad debt. GMEC asserted that
one provider has stopped soliciting new customers, and another
has instituted a stringent credit policy. They argued that these
are indicators that the current system will not support the devel-
opment of a healthy competitive residential market. GMEC ar-
gued that a universal hard disconnection process would prevent
customers from switching from REP to REP, and that these cus-
tomers would have more cost-effective alternatives than POLR
or other high-priced offers issued by REPs seeking to serve cus-
tomers with bad credit. GMEC argued that allowing hard discon-
nects would ensure that customers have access to competitive
offers for electricity, and would allow for more lenient collection
practices.

TEAM commented that allowing REPs to request hard discon-
nects would provide REPs with the best tool to use in conjunc-
tion with other debt management tools to most effectively man-
age credit risk and thereby reduce the level of bad debt expense
REPs are currently experiencing in the market. TXU Energy and
GMEC argued that a growing number of non- paying customers
are leaving REPs with bad debt by exercising the right to choose
a new REP, and that if this continues, costs will rise for all REPs
because of the relatively high credit risk associated with partici-
pation in the Texas market. TXU Energy and GMEC argued that
because competitive REPs will pass on the higher costs of doing
business, creditworthy customers will begin to bear the higher
costs. TXU Energy stated that if the commission were to take
the necessary steps to ensure that market processes are es-
tablished to provide REPs this credit management tool, then the
commission would continue to support the evolution and matu-
ration of a robust competitive market in Texas.

TXU Energy acknowledged that this policy would need to be
implemented through a deliberative process in a time frame
that allows for market adjustments. TXU Energy also noted that
the market does not currently have a transaction or process in
place for a REP to object to a switch of a non-paying customer,
and suggested that this should be addressed by stakeholders at
ERCOT. TEAM supported a process to develop and implement
a system that would allow REPs to register their objections to
a switch and to have the objection timely removed once the
customer had resolved the outstanding bill. GMEC suggested
that the commission’s rule direct ERCOT to create a stakeholder
taskforce to develop a process and timeline that supports a June
1, 2004 implementation date. GMEC argued that this timeline
would give the market an opportunity to develop a process that

will not have unexpected consequences for either customers or
REPs. TXU Energy recommended that the commission direct
ERCOT to establish a task force or working group to develop
the necessary protocols to allow REPs the option of objecting to
a switch as soon as practicable after issuance of the report but
no later than September 30, 2005. TEAM suggested that the
commission direct ERCOT to create a stakeholder task force by
October 2004 to develop a process and timeline so that market
transactions for objections to a switch can be operational by
June 1, 2005. In reply comments, Centrica REPs supported
TXU Energy’s and TEAM’s recommendations to initiate a
process to implement hard disconnects, by directing ERCOT to
initiate a market wide stakeholder task force. Centrica REPs
agreed with TXU Energy that this taskforce should be convened
as soon as possible and should issue an implementation and
test plan no later than September 3, 2004. Centrica REPs
supported TEAM’s position that the objection to switch market
transactions and processes should be tested and operational
by June 1, 2005.

GMEC argued that prior to competition, every utility had the abil-
ity to use hard disconnects, and that the paradigm has been
maintained in every state that has transitioned to a competitive
residential market, except for Texas. Fire Fly responded that this
argument does not make sense if considered in its entire con-
text. Fire Fly noted that in the past, utilities used a number of
tools to help customers having trouble paying electric bills. Fire
Fly pointed out that most of these programs were mandatory and
had funding to provide significant help for customers in addition
to the voluntary customer-funded bill payment assistance pro-
grams. In reply comments, GMEC disputed Fire Fly’s assertion
that there is not as much customer assistance in the competitive
market, and argued that this is not a sufficient reason for not al-
lowing hard disconnects. GMEC noted that the low-income dis-
count was intended to replace assistance programs that would
decline after competition.

GMEC noted that 19% of the customers who called them in
November 2003 to request service had received a disconnec-
tion notice from the customer’s current REP, and were attempt-
ing to switch to avoid payment. GMEC argued that the number of
customers seeking to switch to avoid disconnection would only
increase as customers become more familiar with market rules,
and that the increase in deposits will not protect REPs from sig-
nificant losses in these situations. Additionally, GMEC argued
that the credit data exchanges that would be allowed under these
proposed rules would not provide protection for REPs in these
circumstances because such data exchanges are strictly volun-
tary and because the only existing credit data exchange does
not currently report information for a delinquent customer until
the customer has been disconnected from the current provider
for at least 30 days. In reply comments, Centrica REPs agreed
that market experience has proved that customers will attempt to
switch to avoid paying their current provider, or the affiliated REP
once they have been disconnected. Centrica REPs argued that
the market would be best served by adoption of this policy which
would send appropriate payment signals to customers and help
reduce exposure to bad debt.

Consumer Groups, OPUC, Fire Fly, and RRI opposed allow-
ing REPs "hard disconnection" rights, whereby the REP blocks
a customer who has been disconnected for non-payment from
switching to another REP.

Fire Fly argued that allowing hard disconnects would introduce
a host of policy, practical and legal problems, as well as lead to
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customer dissatisfaction with the deregulated electric retail mar-
ket.

Consumer Groups, OPUC, and Fire Fly argued that giving REPs
hard disconnection rights is bad public policy and would be anti-
competitive. Fire Fly noted that such a policy is contradictory to
a customer’s right to dispute a bill and choose another provider
in a free market. Fire Fly argued that this would grant monopoly
power to an individual REP because the REP would have the
power to prohibit the customer from selecting another electric
provider. Consumer Groups and OPUC argued that there is little
financial risk to a company that can review a customer’s credit
and request a deposit to hedge its risk of non-payment. Con-
sumer Groups noted that when the customer rules were orig-
inally adopted in 2000, former PUC Chairman Pat Wood sup-
ported the ability of REPs to collect late fees to offset possible
increases in bad debt allowances. Consumer Groups argued
that a competitive market requires providers to make voluntary
decisions to make offers and accept new customers based on
nondiscriminatory criteria, and there is no place for hard dis-
connects in a competitive market. Fire Fly stated that, by def-
inition, credit risk management is a company specific process,
and it should not be prescribed by a regulatory agency. Fire Fly
argued REPs already have many tools to manage risk. In re-
ply comments, GMEC disagreed with OPUC, Consumer Groups
and Fire Fly with regard to the appropriateness of hard discon-
nects in a competitive market, and argued that customers who
do not pay their bills present a credit risk that cannot be managed
with existing credit policies, or with soft disconnects because
customers can switch to avoid payment. GMEC also disagreed
with Fire Fly’s assertions that REPs have or will have adequate
tools to manage bad debt under rules, as currently proposed.

Fire Fly and Consumer Groups argued that if the commission
allows hard disconnects, this would most likely be interpreted
as the commission favoring business over the public, which is
contrary to the direction of PURA and removes the ultimate cus-
tomer protection against an unjustified loss of service. Further,
Fire Fly asserted that a hard disconnection policy would punish
those with insufficient income.

In reply comments, TEAM disagreed with OPUC and Consumer
Groups that customers would be harmed because they could not
switch or obtain service from another provider due to failure to
pay a disputed portion of their bill. TEAM asserted that the PUC
does not allow a REP to take action with regard to a customer
debt if the balance is in dispute.

In reply comments, RRI disagreed with TXU Energy, GMEC and
TEAM that hard disconnects will provide the best possible tool
to address the issue of uncollectible debt. RRI argued that there
is no other comparable competitive service industry that allows
a provider to prevent a customer from changing providers, even
when they have outstanding debt.

Additionally, Fire Fly, RRI, and Joint TDUs argued there are nu-
merous operational concerns surrounding the issue of hard dis-
connects. Joint TDUs recommended that the commission not
adopt a hard disconnection policy until the market has evaluated
the potential operational issues and can recommend business
rules and processes to the commission which will mitigate the
potential issues. RRI pointed out that there have been no public
workshops to define exactly what is meant by hard disconnect,
including how the process would work, what transactions would
need to be implemented, what the effects on the customer would
be and what the policy and operational ramifications would be.
Specifically, Fire Fly noted that there is not a system currently in

place for a REP to verify who has served the customer and who
has been fully paid by the customer. However, in reply com-
ments, GMEC disagreed with RRI and Fire Fly, noting that the
transactions required to support this functionality are the 650s,
which are already generally supported by the market.

RRI commented that market participants are currently focusing
resources on the TX SET 2.0 implementation and argued that
it would be ill-advised to try to add hard disconnects on top of
these efforts. Joint TDUs agreed that hard disconnects would
impact the stacking logic for switches, move-ins, and disconnec-
tion transactions, and that this would be a significant change to
existing market practices which could cause operational prob-
lems and consumer dissatisfaction. Additionally, RRI argued the
commission and market participants would need to address is-
sues regarding locking down an Electric Service Identifier (ESI-
ID), including the consequences if the lock-down is not removed
when the customer pays and the consequences for a REP lock-
ing down all customers, etc. RRI argued that if the commission
were to allow a hard disconnection policy at this time, it would
be doing so with inadequate information. In reply comments,
TEAM agreed that the technical issues must be resolved and ar-
gued that that is exactly the reason they proposed the creation
of a stakeholder task force to develop a process and timeline for
implementation.

RRI argued that a hard disconnection policy may affect the POLR
policy and customer behavior to avoid POLR. RRI commented
that PURA §39.101(b)(4) and 39.106(c) made it clear the POLR
service should be available to any requesting customer, and un-
der a hard disconnection policy, a customer would still have this
right. Therefore, RRI questioned whether the REP requesting
a hard disconnection would really benefit if the customer dis-
connected for non-payment could still go to POLR and whether
the commission would want endorse a measure that would drive
customers to higher priced POLR services. Further, they ar-
gued, companies holding POLR contracts did not bid with the
expectation that customers would be driven to POLR, and there
may be contractual issues with changing policies that fundamen-
tally change the nature of POLR in the middle of contract peri-
ods. GMEC replied that RRI misconstrued the POLR’s obliga-
tion to serve because their reasoning suggests that the POLR
would have to offer service to a customer, even if the customer
had left a POLR bill unpaid or refused to pay a deposit to the
POLR. GMEC commented that PURA requires the POLR to of-
fer service once the customer has met its obligations to its prior
provider, if any, and that once the prerequisite has been met,
that the POLR would be obligated to serve. GMEC argued that
even if a customer could bypass a hard disconnection policy in
favor of POLR service, it did not agree with the consequences
suggested by RRI, and suggested that hard disconnects would
at least give the POLR a reasonable opportunity to collect pay-
ment for services rendered.

RRI also argued this could drive customers to find more creative
ways to avoid payment. RRI suggested that when customers
learn that their switch will get blocked once they have received a
disconnection notice, they will likely increase attempts to switch
to avoid payment, which would mitigate the intent of this policy. In
reply comments GMEC agreed that RRI is rightly concerned that
customers will be encouraged to switch to avoid disconnection,
and acknowledged that customer behavior will likely not change,
whether the disconnection is hard or soft, because many cus-
tomers will continue to switch to avoid payment. However, GMEC
argued that its proposal to allow REPs to object to a switch at the
time the disconnection notice is issued will lessen the customers’
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behavior because the customer will have to switch in anticipation
of the receipt of a disconnection notice.

RRI argued that an optional hard disconnect, as suggested by
TXU Energy, would require the same implementation as a hard
disconnect, and would create customer confusion. RRI noted
that it is readily apparent to customers when they have been
disconnected, but it would not be readily apparent that they were
being blocked from contracting with another REP.

Retail Market Subcommittee (RMS) Study

Joint TDUs recommended that the commission direct parties to
provide recommendations to the commission regarding business
processes, rules and an implementation timeline through RMS
after this issue has been fully explored by Staff. In reply com-
ments, TEAM agreed in concept with Joint TDUs’ argument that
hard disconnects not be instituted until operational issues and
procedures have been addressed. In reply comments, GMEC
and Consumer Groups disagreed with Joint TDUs that the issue
of hard disconnects should be addressed in a separate rulemak-
ing, but agreed that market collaboration is necessary.

Higher customer protections

TEAM, RRI, and Fire Fly commented that the preamble question
implied that stricter rules regarding deferred payment plans and
other rule changes would accompany hard disconnection rights.
RRI argued that if these changes were made, a hard disconnec-
tion policy would limit REPs’ ability to make economic business
decisions about credit policies and managing credit risk. GMEC
argued that some of the credit management tools proposed in
the rule, such as the increase in the maximum deposit, may not
be necessary for REPs that exercise the option to block a dis-
connected customer from switching to another REP.

RRI argued that "soft" disconnection rights, combined with the
tools currently allowed in the consumer protection rules regard-
ing credit and deposit policies, along with REPs’ ability to utilize
consumer reporting agencies, should provide sufficient protec-
tion for REPs.

GMEC did not support any additional requirements on REPs
such an obligation to serve or a requirement to offer deferred
payment options as a trade off for the ability to object to a switch.
They argued that, in general, such changes would eliminate dis-
tinction between REPs and limit the benefits REPs can offer for
switching. However, GMEC agreed that it would be reasonable
to require REPs that object to a switch for a customer discon-
nected for non-payment to offer deferred a payment plan, pro-
vided that the objection to the switch remains until the customer
has met the obligations. GMEC asserted that REPs should be
allowed to choose their target market, and should not be required
to serve anyone requesting service.

The commission declines to adopt a policy allowing all REPs the
right to prevent a customer from switching to another REP un-
til the customer pays all outstanding balances. The commission
believes that the amendments to these rules will address many of
the concerns related to the uncollectible revenues issues voiced
by REPs, and finds it most appropriate for the market to imple-
ment the ability of all REPs to request "soft disconnections" and
the other changes adopted in this order instead of expending re-
sources on developing procedures to implement "hard" discon-
nections. The commission agrees with RRI that there are numer-
ous tools allowable under the customer protection rules which
should provide sufficient protection for the REPs. REPs may re-
quire that a customer with bad credit or poor payment history pay

a deposit. In addition, REPs may assess late fees and discon-
nect customers who fail to make timely payments and develop
other billing strategies that will minimize their risk (for example,
direct debit from credit cards or bank accounts). The commis-
sion finds that, at this time, these are the appropriate next steps
in this market for addressing this issue. Should these tools prove
to be inadequate to the market as whole, the commission may
entertain other proposals in the future. However, the current revi-
sions adopted in this rulemaking should be given an opportunity
to work.

The commission also concurs with the parties who raised
concerns that implementation would be difficult, and likely take
longer than the June 1, 2004 date established in this rulemaking
for all REPs to obtain at least "soft" disconnection rights. No
such system for hard disconnections is currently in place. The
commission agrees with RRI that there have been no public
workshops to define exactly what is meant by hard disconnect,
including how the process would work, what transactions would
need to be implemented, what the effects on the customer
would be and what the policy and operational ramifications
would be. The commission also agrees with Fire Fly that there
is not a system in place for a REP to verify who has served the
customer and who has been fully paid by the customer. The
commission notes the concern of Joint TDUs that this would be
a significant change to existing market practices which could
potentially cause operational problems and consumer dissatis-
faction. The commission finds that at this stage of the market,
these operational issues appear to be fairly significant for the
market and would risk the integrity of properly implementing the
other needed transactional improvements into the operation of
the market.

The commission also shares concerns raised by Consumer
Groups that hard disconnections may have unintended
anti-competitive implications that have not been fully addressed
in this proceeding. As more than 80% of residential customers
are still being served by the affiliated REPs, this proposal may
unintentionally retard the growth of the competitive market. The
commission agrees that customers should continue to have
the right to freely exercise their right to choose in a competitive
market. The commission agrees with RRI that there may be
providers willing to take on the risk of customers who had
previously demonstrated an inability or unwillingness to pay
their electric bill, and thereby distinguish themselves in the
marketplace. The commission instead believes it appropriate
to permit the market to continue to develop and allow REPs to
develop innovate tools and products to mitigate risk associated
with late or delinquent payments.

The commission also shares concerns voiced by RRI that
the statute governing POLR service and customer behavior
regarding POLR service may negate that benefits that REPs
expect to receive under a hard disconnection policy. Specifically,
PURA §39.101(b)(4) and §39.106(c) require that POLR service
be available to any requesting customer. Customers’ statutory
entitlement to POLR service may mean that customers would
still be entitled to get service from the POLR if disconnected,
eliminating the benefit to REPs that has been the rationale for
hard disconnects. Implementing a hard disconnection policy
may therefore also have the effect of driving customers with pay-
ment problems to the POLR, since that would be the only REP
that could switch a customer that is blocked for non-payment.

For the reasons discussed above, the commission finds that it is
not appropriate at this time to implement a hard disconnection
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policy. In response to comments requesting that the commis-
sion direct the RMS to begin a process to resolve the business
process and transactional issues involved with a hard discon-
nection system, the commission declines to adopt that recom-
mendation, and believes it instead appropriate at this time to en-
courage the market to dedicate resources to fully and properly
implementing the expansion of the current disconnection policy
to all REPs, as well has the other amendments to these rules.

3. The commission is proposing that REPs enrolling customers
through door-to-door marketing using both a letter of authoriza-
tion (LOA) and telephonic verification of the applicant’s deci-
sion to enroll. Instead, should door-to-door enrollments be au-
thorized by telephonic authorization consistent with proposed
§25.474(h)(6)-(7)?

Direct Energy, GMEC, TEAM, and Entergy argued that REPs
should be required to use only an audio recording to verify au-
thorization requirements for door-to-door enrollments instead of
both a written LOA and telephonic verification. These REPs
stated that it should be a REP’s decision whether to use the writ-
ten LOA in conjunction with the telephonic verification.

Direct Energy, GMEC, TEAM, and Entergy argued that the pro-
posed telephonic enrollment process for door-to-door sales will
actually provide customers with greater protections than either
today’s current door-to-door written process using the LOA or the
commission’s proposed rules that would require REPs to use a
combination of the written LOA and a telephonic verification call.

In addition, these REP commenters asserted that requiring
only telephonic verification of authorization would reduce
enrollment errors, improve enrollment timelines, and provide
greater customer protection against unauthorized switches.
OPUC disagreed with Direct Energy, GMEC, and TEAM that
telephone verification alone would reduce enrollment errors
and would provide greater customer protection. OPUC argued
that door-to-door enrollment commonly leads to customer
misunderstanding and confusion because of the very nature
of salesmanship, and customers should be able to review a
written document to better understand what they are committing
themselves to.

Further, Energy, GMEC, and TEAM argued that requiring both
telephonic and written authorization and verification is unnec-
essary and increases operational costs without providing any
meaningful increase in customer protection. However, OPUC
stated that the incidence of future problems would be reduced by
using the LOA in conjunction with telephonic verification, leading
to lower costs and increased customer satisfaction.

RRI and Fire Fly supported the commission’s proposal to require
REPs to obtain a written LOA and telephonic verification of the
applicant’s decision to enroll. RRI did not oppose allowing REPs
to use solely telephonic authorization and verification as long as
REPs also have the option to use the LOA in conjunction with
a telephonic verification as an additional method. However, Fire
Fly argued that for prepaid service, an LOA should be sufficient
because a new customer must then pre-pay for service before
the REP completes enrollment. They asserted that this prepay-
ment is the ultimate verification step since a customer would not
pay for a service that that person did not want.

TXU Energy, Consumer Groups, and OPUC opposed requir-
ing REPs to enroll customers through door-to-door sales using
only telephonic authorization and verification. Accordingly, these
commenters supported requiring REPs to use both a written LOA
and third-party telephonic verification for door-to-door sales.

TXU Energy and OPUC argued that written LOAs are failsafe
mechanisms that the commission should not yet abandon. They
asserted that requiring a LOA and telephone verification will re-
duce error and slamming complaints, as well as reduce the inci-
dence of other deceptive or abusive marketing practices. How-
ever, Direct Energy, GMEC, and TEAM argued that a customer’s
voice recording is the best evidence of that customer’s intentions,
and this evidence should be sufficient for the commission’s pur-
poses.

OPUC stated that the LOA is important because specific infor-
mation regarding the REP and the electric service plan are de-
tailed in the document. The Consumer Groups argued that this
approach is reasonable given the history of abuse and com-
plaints against door-to-door marketers of electric service. Direct
Energy, GMEC, and TEAM responded that OPUC’s assertion is
unfounded because the REP is required to disclose all of the
specific product’s terms and price details to the applicant and
provide the terms of service and the Electricity Facts Label (EFL)
before obtaining the applicant’s authorization on the LOA. They
pointed out that, under the proposed alternative that would al-
low REPs to telephonically obtain the applicant’s authorization
and verification, the REP would still be required to provide such
information and give the applicant the opportunity to review the
disclosure documents before obtaining the audio recording of the
applicant’s decision to enroll with the REP.

In reply comments, Direct Energy, GMEC, and TEAM stated that
they would support REPs having the option of either: 1) using
the written LOA in conjunction with a third-party telephonic ver-
ification call that is currently proposed in the rules; or 2) in lieu
of the written LOA, using a third-party verification that provides
an audio recording of the applicant’s affirmation and agreement
to enroll (including all 16 proposed telephonic authorization re-
quirements in §25.474(h)(1)-(7)) and the verification of that au-
thorization. These REPs asserted that REPs should retain the
right to obtain a written LOA in conjunction with a telephonic ver-
ification call as proposed by the commission; however, they ar-
gued, requiring both a written LOA and telephonic verification
for door-to-door sales unnecessarily increases operational costs
without providing any meaningful increase in customer protec-
tion.

Also in reply comments, the Consumer Groups and OPUC stated
that they agree with Direct Energy, GMEC, and TEAM to require
the REP to telephonically record the entire authorization and ver-
ification of an applicant’s door-to-door enrollment only if the en-
tire conversation, including the sales presentation, is recorded
and followed up by either telephonic verification or an LOA.

The commission agrees with Direct Energy, GMEC, and TEAM
that it is reasonable and in the public interest to allow REPs to
enroll customers via door-to-door sales using either the written
LOA in conjunction with a third-party telephonic verification call
or using a third-party telephonic authorization and verification.
REPs choosing to use the second option would essentially be ini-
tiating the enrollment through door-to-door sales, but then would
comply with the telephonic authorization and verification require-
ments. The commission notes that customers would still have an
opportunity to review the terms of service at the door, prior to au-
thorization of enrollment.

The new requirements adopted by the commission will enhance
customer protection by requiring a telephonic verification call
to be completed for all door-to-door enrollments. At the same
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time, these requirements provide REPs the flexibility to use ei-
ther an LOA or obtain telephonic authorization from the new cus-
tomer. Section 25.474(f)(1)(F) has been deleted in order to re-
move the requirement that REPs notify customers that they will
receive a telephone call 48 hours after the authorization. Section
25.474(f)(2) has been added to permit REPs or aggregators to
comply with either the authorization disclosure requirements for
written enrollments or the authorization disclosure requirements
for telephonic enrollments.

The commission declines to adopt the other proposals by Con-
sumer Groups and others because they would result in less flex-
ibility for REPs with respect to how authorization and verification
are performed.

The commission agrees with Fire Fly that a prepayment can
qualify as a verification of a customer’s authorization in lieu of
a telephonic verification, because actual prepayment will suffi-
ciently indicate a customers’ desire to enroll with a REP, but only
in the event that the door- to-door sales agent does not take the
prepayment at the time of the solicitation.

The commission has added new §25.474(f)(3)(G) indicating that,
for door-to-door sales involving prepaid service, an actual pre-
payment by a customer may substitute for the telephonic verifi-
cation, provided that payment is not taken at the time of the solic-
itation, and the REP has obtained an authorization via a written
LOA.

4. The EFL discloses the environmental impact of a REP’s elec-
tricity product as an indexed comparison to the state average. Is
there a more appropriate way to provide such information in an
easy-to-read format? In the alternative, should REPs be allowed
to show a generic environmental impact if the product does not
make a claim regarding environmental impact?

The REP Coalition argued that the EFL should continue to dis-
close the environmental impact of a REP’s electricity product as
an indexed comparison to the state average. They noted that
using such an indexed comparison to a regional average is pre-
cisely what the Regulatory Assistance Project recommended in
model disclosure format. The REP Coalition asserted that this
approach is preferable to comparing a REP’s product to the high-
est and lowest emissions rate among all other REPs because it
is the best context for the emissions data, is not constitution-
ally suspect, and conforms to the fundamental purpose of the
label--displaying information about that specific product.

Consumer Groups argued that comparing an electricity prod-
uct’s environmental impact to the statewide average is mislead-
ing and presents shortcomings. Consumer Groups stated that
the statewide average is not associated with any strategy or tech-
nology and it provides no vision for lower emissions levels that
could be realistically achieved given the application of known and
measurable strategies for reducing emissions.

Further, Consumer Groups argued, statewide average emis-
sions are artificially inflated by the emissions of a few high
emitters. The use of the averaging process, these commenters
said, dilutes the difference between high and low emissions
sources of electricity, which results in not fairly contrasting
the emissions difference between different companies. They
asserted that the data shown on two REP’s EFLs does not
compare to the Environmental Protection Agency’s (EPA) E-grid
emissions data for the generation companies operated by the
same companies. In contrast, the REP Coalition, argued that
this difference is both logical and expected because the EFL
shows emissions data for a particular retail electricity product,

while the E-grid data shows emissions from generators owned
by the REP. They assert that it is highly likely that the electricity
sold by a particular REP for any particular retail product will not
match the average emissions for all generation owned by that
REP for various reasons. The REP Coalition argued that the
Consumer Groups erroneously assume that the REP will buy
at wholesale from no one other than that REP’s generators and
that this erroneous assumption does not provide any valid basis
for attacking the existing format.

Consumer Groups advocated a comparison of the product to ei-
ther the highest or lowest emission rate in the state. They stated
that this would provide a "vision for lower emissions levels that
could be realistically achieved." However, the REP Coalition ar-
gued that it is misleading to assert that the lowest emissions rate
could be realistically achievable for most electricity products and
such an assertion would likely mislead customers into believing
that these products are available.

RRI, Consumer Groups, Environmental Defense, and the Wind
Coalition stated that REPs should not be allowed to show a
generic environmental impact if the product does not make
a claim regarding environmental impact. RRI argued that a
generic scorecard would not provide a meaningful comparison
between REPs, while Consumer Groups said that this approach
would be deceptive and misleading. Environmental Defense
asserted that undermines the environmental disclosure provi-
sion contained in Senate Bill 7 and runs counter to the general
practice of disclosure in effect in the United States.

The commission agrees with the REP Coalition that the purpose
of the EFL is to disclose data regarding the characteristics of
electricity sold under a particular retail product, not to provide in-
formation for comparing wholesale generators. The commission
concludes that the current format, in which a particular product
is compared to the statewide average, should be retained.

Further, the commission agrees with RRI, Consumer Groups,
Environmental Defense, and the Wind Coalition that REPs
should not be allowed to show a generic environmental impact
if the product does not make a claim regarding environmental
impact. The commission believes that it is important to ensure
that Texans have sufficient information to evaluate the environ-
mental impact of their choice of a REP, even if that REP is not
making a specific environmental claim.

5. Should the commission amend §25.485 of this title (relating
to Customer Access and Complaint Handling), to address situa-
tions where it is unclear as to what market participant may be at
fault (such as disputes as to the accuracy of a meter read, etc.)?

The REP Coalition, Fire Fly, and OPUC supported amending
§25.485 to clarify that customers have the right to lodge
complaints at the commission against TDUs as well as the
REPs. Both the REP Coalition and Fire Fly pointed out that
PURA §39.101(b)(7) identifies TDUs along with REPs as the
entities with which a customer is entitled to have an impartial
and prompt resolution of a dispute. They argued that since the
TDU is integral in getting power to a customer’s premise, the
customer should have the opportunity to address complaints
directly with the source. By defining a process in the rule for
the customer to go directly to the source of a complaint, they
asserted that commission would be allowing for a more efficient
resolution of complaints that would ultimately lead to greater
customer satisfaction, which in turn will lead to higher satisfac-
tion with the competitive market in general. The REP Coalition
indicated that the types of issues that should be directed to the
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TDU include but are not limited to: power quality, unexpected
or frequent outages, inability to reach the TDU’s call center
during an outage, metering issues, and actions or behavior
of TDU employees. Examples of those issues that should be
directed to the REP include: enrollment issues, billing issues,
disconnection and service refusal issues, customer service,
deposits, and credit requirements. OPUC commented that the
commission should amend the rule to incorporate TDUs by
setting specific rules and guidelines for TDU complaint handling
and procedures. OPUC suggested that where it is unclear who
is at fault, the rules should specify that the customer should
send a metering complaint to the REP, who must investigate the
complaint in conjunction with the TDU, and if the customer is
not satisfied, the customer may then lodge a complaint directly
with the TDU and the commission. Both the REP Coalition and
Fire Fly noted that currently the TDU has no incentive, in either
commission rules or in its own tariffs, to promptly respond back
to the REP in these types of situations, and yet the REP is the
one who gets penalized if it misses the 21-day deadline that is
imposed by the rule for resolving the issue.

Additionally, the REP Coalition suggested that the commission
establish a "procedural guide" that would include the types of
complaints to be sent to the REP and the types to be sent to
the TDU. Such a guide would also be a description of processes
required by the rule. Fire Fly argued that, at a minimum, the rule
should describe what happens when the cause of a complaint
is a market participant other than a REP, delineate each market
participant’s responsibilities for complaint resolution, and specify
timelines for action.

The Consumer Groups and Joint TDUs opposed amending
§25.485 to include TDUs as an additional entity to which the
customer must complain arguing that this would be confusing
for the residential consumer. The Consumer Groups argued
that it was inappropriate for "market participants" to be allowed
to bog down the commission’s Customer Protection Division
with complaints against each other. They argued that customer
protection rules are for "customer" protection, and the REPs and
TDUs should be able to work out disputes among themselves.
Additionally, they noted, §25.30 already authorizes customer
complaints against other regulated entities so, they argued,
amending §25.485 is not necessary. The Joint TDUs argued
that a core principle of the retail competitive market design is
that REPs act as the interface with customers in the market and
TDU contact with the customer should be limited. They argued
that there is currently a process in place at the commission’s
Customer Protection Division to categorize and route complaints
to the appropriate parties. To the extent it is "unclear as to
what market participant may be at fault" the Joint TDUs argued
that the commission Staff is in the best position to determine
which market participant(s) should be involved in gathering
information and resolving the complaint, and the commission
rules already provide sufficient authority to allow its own staff
to forward complaints to these entities. Both the Consumer
Groups and Joint TDUs commented that commission Staff can
also ensure that the complaint is ultimately charged against
the proper party. Consumer Groups argued that introducing
the TDU into the complaint process is designed to confuse
the customer by making it more complex in the hope that the
customer will simply give up.

The Joint TDUs stated that this commission Staff process, how-
ever, should not be dictated in the customer protection rules.

They argued that the commission process should remain an in-
ternally developed commission function and should not be ad-
dressed in a rule, particularly a rule that otherwise addresses
the REP/retail customer relationship. The REP Coalition replied
that the commission process should be appropriately reflected
in the rules and must clearly delineate the substantive obliga-
tions on entities in responding to customer complaints as well
as clearly identifying responsibilities and timelines for complaint
resolution.

The Joint TDUs also recommended against making §25.485
applicable to all "market participants." They argued that the
term "market participant" is overly broad and could result in
consumers lodging complaints against entities with whom they
have no relationship and who have no call center or other
mechanism for interface with consumers. Such a process
could also result in consumers filing complaints against multiple
market participants, all based on the same incident (e.g., bill
complaint), when the issue would be better resolved under
existing complaint processes. The Joint TDUs pointed out that
this volume of complaints lodged with the commission could
falsely inflate statistics used as benchmarks for assessing the
progress of the market, increase paperwork, and make it more
difficult for those charged with processing such complaints.
Such a process would not likely assist in making an ultimate
determination of the party at fault, or improve the efficient
resolution of the consumer’s complaint.

The commission agrees with the Consumer Groups and Joint
TDUs that a process is already in place at the commission to ad-
dress the appropriate party against whom a complaint has been
made. As part of this process, the commission pulls out com-
plaints against REPs that more appropriately belong with the
TDU and keeps track of them. Additionally, the commission be-
lieves that the potential for customer confusion, if the TDU were
introduced as a party against whom a complaint were to made
directly, is too high and unwarranted. The commission declines
to amend this rule by including TDUs into the complaint process
directly. The commission also agrees with the Joint TDUs that
the term "market participants" is overly broad and declines to
adopt this amendment.

The commission also agrees with Joint TDUs that it is inappro-
priate to codify internal commission policies and procedures in
a rule through requiring the commission to adopt a procedural
guide as part of this rule. The commission does agree that it is
important for market participants and customers to understand
the process used by commission Staff to resolve informal com-
plaints, and will soon publish a procedural guide to ensure a
transparent process for handling customer complaints.

6. What, if any, rules governing TDUs roles and responsibili-
ties should be addressed in the standard Tariff for Retail Electric
Delivery Service and which should be addressed in the commis-
sion’s substantive customer protection rules?

The Joint TDUs recommended that the distinction between the
customer protection rules and the standard Tariff for Retail Elec-
tric Delivery Service be maintained; that is, provisions related to
the roles and responsibilities of the TDU should be in the tariff,
while provisions related to the relationship between the REP and
retail customer should be in the customer protection rules.

In particular, the Joint TDUs stressed that the backbilling restric-
tions on TDUs should not be included in the customer protection
rules because this issue is already addressed in the tariff. The
Joint TDUs explained that rules applicable to TDU service are
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part of a TDU’s rates and that a change in the rules may af-
fect a utility’s charges. If the commission desires to change the
tariff provisions, the Joint TDUs recommended doing so directly,
rather adopting customer protection rules that are contrary to the
tariff. The Joint TDUs proposed that all aspects of the under-
billing issue be addressed in a separate proceeding with notice
of all potentially affected rules. Specifically, they recommended
harmonizing the underbilling provisions in the customer protec-
tion rules with the ERCOT settlement process time schedules,
collection of transition charges mandated by financing orders,
and quarterly and annual REP billings.

As discussed further below, TIEC, Consumer Groups, OPUC,
Fire Fly, and the REP Coalition all disagreed that TDU roles and
responsibilities should be referenced only within the standard
Tariff for Retail Electric Delivery Service.

TIEC supported the provisions in §25.480(e) of this title (relat-
ing to Underbilling), by a TDU. TIEC recommended that these
provisions also be included in the standard Tariff for Retail Elec-
tric Delivery Service to avoid incongruity and to clarify that these
provisions apply to all customers. TIEC also pointed out that if
the underbilling requirements are not included in the tariff, a TDU
might argue under the filed rate doctrine that the tariff controls
and not the customer protection rules.

Consumer Groups and the REP Coalition argued that any roles
or responsibilities of TDUs towards the REP that affects the end-
use customer (e.g., meter reading, disconnection, and reconnec-
tion) should be addressed in both the tariffs and customer protec-
tion rules, where appropriate. The REP Coalition acknowledged
that the tariffs primarily house the terms and conditions govern-
ing the relationship between the TDU and the REP, but pointed
out that the tariffs do not fully capture all of a TDU’s roles and re-
sponsibilities that affect the retail customer. The REP Coalition
stressed that these roles and responsibilities should be housed
in the customer protection rules. Furthermore, the REP Coali-
tion presented an initial list of issues related to the TDUs’ tar-
iffs as a starting point of issues to be addressed in a near-term
rulemaking. The list included, but was not limited to, a proposal
to standardize tariff language related to discretionary services,
disconnection and reconnection procedures, and application of
power factors. In addition, the list included, among other things,
revisions to the underbilling provisions to comport with any rule
changes in this proceeding.

Fire Fly recommended that, at a minimum, implementation
timelines for connections, reconnections, and disconnections
by TDUs should be specified in the customer protection rules.
In addition, Fire Fly suggested that, as specified in PURA
§39.107(b)(7), timely resolution of complaints against TDUs
should be addressed in these rules. Fire Fly also proposed that
timely and accurate transfer of customer data be included.

Consumer Groups added that it is not appropriate to have rules
governing the behavior of TDUs that exist only in the tariffs. Con-
sumer Groups suggested that delegating customer protection
provisions to a legal status of anything less than a rule fully en-
forceable by the commission is inappropriate.

In reply to the Consumer Groups, the Joint TDUs asserted that
§25.214 of this title (relating to Terms and Conditions of Retail
Delivery Service Provided by Investor Owned Transmission and
Distribution Utilities) "includes" and "adopts" the standard tariff
and requires a TDU to use Sections 1, 3, 4, and 5 of the tariff
"exactly as written." Thus, the Joint TDUs pointed out, the stan-
dard tariff is as enforceable as any other commission rule. In

addition, they noted that TDUs are required to operate pursuant
to the provisions of their filed tariffs, including not only the rates,
but also the terms of service contained therein. Moreover, the
Joint TDUs argued that placing all such rules in the TDU tariffs,
which has a discrete section devoted to the relationship between
the TDU and the retail customer, results in the least confusing
and most uniform approach for consumers.

While the standard Tariff for Retail Electric Delivery Service
should continue to govern the relationship between the TDU
and the REP in the majority of circumstances, the commission
agrees with the REP Coalition, Consumer Groups, and others
that there are instances in which it is appropriate for the cus-
tomer protection rules to specify TDU roles and responsibilities
towards the REP (i.e., when the end-use customer is ultimately
affected, or where coordination between the REP and TDU
are critical to fulfilling the requirements of commission rules,
such as in the case of reconnections). The commission finds
that it is appropriate to define TDU roles and responsibilities
with respect to disconnection and reconnection of service in
§25.474, meter test records in §25.479, unauthorized change
of REP in §25.495, and critical care in 25.497. The commission
finds that it is important to clarify the TDU’s roles in these
rules to ensure that processes involving the TDU, REP, and the
customer, and, in some instances, the registration agent are
comprehensive and coherent.

With respect to the underbilling provisions, the commission
agrees with the Joint TDUs that the backbilling restrictions
on TDUs are best addressed in a limited rulemaking on the
standard tariff to address this issue and make the corresponding
changes in the tariff. Therefore, the commission will consider
this issue in a future rulemaking proceeding. The commission
appreciates the REP Coalition’s effort to identify other issues to
be addressed in an additional future rulemaking to revise the
standard tariff, but declines to decide here what specific issues
should be addressed.

The commission has removed the backbilling restrictions placed
on TDUs in §25.480(e) in response to these comments.

Additionally, OPUC commented that the substantive rules re-
garding metering and submetering in Chapter 25, Subchapter F
and Subchapter G of this title include standards that are inconsis-
tent with the customer protection rules, including those related to
discontinuance of service and billing. OPUC recommended that
the customer protection rules apply for submetering by TDUs
either by incorporating new submetering rules in the customer
protection rules or by amending Subchapter G.

With respect to OPUC’s comments regarding the metering and
submetering rules, the commission recognizes that the stan-
dards for discontinuance of service and billing for submetered
tenants under Subchapter G are different than the standards
for end-use customers served by REPs under Subchapter R.
The submetering rules in Subchapters G pre-date Senate Bill 7.
These rules largely govern the relationship between the building
owner and the tenant but there are references to the electric
utility that may be more appropriately applied to the REP (e.g.,
issues related to billing period) in areas with competition. While
the commission recognizes that there may be policy reasons to
have consistent standards and to update the submetering rules,
it does not find it appropriate to address these issues at this late
stage of the rulemaking. The commission will examine these
issues in a future rulemaking if the need arises.

§25.5, Definitions
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The REP Coalition commented that the definition of "EFL" should
be revised to limit its scope to a description of the contents of the
label and exclude details concerning the intended use of it.

The commission agrees that this change is appropriate and has
amended §25.5 to delete the phrases "made available to cus-
tomers" and "to help a customer choose an electricity product."

§25.471, General Provisions of Customer Protection Rules

Consumer Groups urged the commission to amend the customer
protection rules to assure that all REPs in Texas meet the stan-
dards expected of affiliated REPs. Consumer Groups supported
the development of a single set of customer protection rules that
would result in the standards for affiliated REPs being applied to
all other REPs. With such a standardization of terms of service
and customer protection rules, customers would be able to focus
on price, service quality and the environmental impact of power
supplies and be better able to make informed decisions. Accord-
ing to Consumer Groups, different layers of customer protection
have been and will continue to be a hindrance to competition
ever developing in the residential market.

In reply comments, the REP Coalition argued that requiring all
REPs to follow the affiliated REP standards will not benefit cus-
tomers or the competitive market. Such a requirement may force
new entrants to serve market segments that their business mod-
els were not designed to serve, or worse yet, may expose their
operations to unexpected risk.

While the commission generally agrees with the goal of stan-
dardizing rules governing competitive REPs and affiliated REPs,
the commission declines, at this time, to standardize all provi-
sions. The commission does agree that it is appropriate to stan-
dardize provisions regarding termination and disconnection and
obligations related to deferred payment plans among all REPs
for the reasons stated in response to the comments submitted in
response to question one.

However, the commission finds that, at this time, provisions gov-
erning credit requirements and deposits should not be standard-
ized because affiliated REPs and POLR are required to serve
certain customers--price-to-beat customers and all requesting
customers, respectively. Because of this obligation to serve cer-
tain customers, the commission believes that it is appropriate
to require more detailed credit requirements and deposit stan-
dards for affiliated REPs and POLRs, in order to ensure that af-
filiated REPs and POLRs not implement policies that have the
end effect of effectively negating that obligation to serve. Con-
versely, competitive REPs do not have these same obligations;
therefore, competitive REPs should continue to be permitted to
set their own non-discriminatory credit requirement and deposit
standards. The commission finds that such variations in the rules
are necessary to continue to foster competition in the market,
while at the same time ensuring that all customers have access
to electricity services.

Requirements relating to disconnection, reconnection, and de-
ferred payment plans in §25.483 and §25.480 have been ex-
tended to all REPs in response to the comments received in re-
sponse to question one and these comments. No other specific
changes have been made in response to these comments alone.

Consumer Groups supported proposed §25.471(a)(1), which
provides that the customer protection rules apply to TDUs where
specifically stated. However, the Consumer Groups stated that
they would oppose the application of the customer protection
rules to the TDUs, if such application would complicate the

complaint process for residential customers. Consumer Groups
asserted that REPs should take action against TDUs on behalf
of retail customers, and under no circumstances would Con-
sumer Groups support a rule amendment that would require
residential customers to file a complaint with the REP only to be
told that the customer’s complaint was really with the TDU.

Currently, when an informal complaint is filed with the commis-
sion, the complaint is reviewed to determine if the issues relate
to service by a REP or TDU. The complaint is then routed to the
appropriate market participant. Because the commission is al-
ready working with consumers to ensure that informal complaints
are addressed by the correct market participant, the commission
declines to adopt language relating to the statement by the Con-
sumer Groups regarding a requirement for REPs to take specific
action against TDUs on behalf of customers.

Consumer Groups asserted that the language in §25.471(a)(4)
is unclear and requested a specific statement that the rules pre-
vail over inconsistencies with the customer’s terms of service
agreement or other document. Consumer Groups also proposed
broadening the language of §25.471(a)(4) to apply to ERCOT
protocols.

In reply comments, the REP Coalition argued that it would only
lead to confusion if the rules were amended to provide that
the rules prevailed over inconsistencies in the terms of service
agreement or other document. The REP Coalition stated that
using the term "prevail" instead of the term "control" could lead
to confusion because "prevail" suggests that other relevant rules
do not apply, whereas "control" indicates that the two rules, if in
conflict, should work together. The REP Coalition agreed with
the Consumer Groups’ suggestion to add the ERCOT protocols
to the list of affected documents.

The commission declines to make the change proposed by Con-
sumer Groups in that it finds no ambiguity in §25.471(a)(4). Ad-
ditionally, the commission declines to make the provision appli-
cable to the ERCOT protocols because the customer protection
rules are not the appropriate place to address the modification
or application of the ERCOT protocols.

Consumer Groups supported the proposed clarification that the
customer protection rules apply to municipally owned utilities
and electric cooperatives; however, Consumer Groups proposed
deleting the words "and energy" from §25.471(a)(5) to make it
clear that the rules apply only to municipally owned utilities and
electric cooperatives who sell retail electricity outside of their ser-
vice area.

The commission agrees with Consumer Groups that the rules
are only intended to apply to those municipalities and electric
cooperatives who sell retail electricity outside their service ter-
ritory. The commission changes the term "electric power and
energy" to "electricity service" in order to clarify this provision.

Consumer Groups supported the rule amendments taking ef-
fect on June 1, 2004, to the extent that the effective date does
not change the end-use customer’s rights and remedies for con-
tracts and terms of service entered into before June 1, 2004.
Consumer Groups asked that the commission clarify that the
changes to the rules only affect contracts and terms of service
issued after June 1, 2004.

In response, the REP Coalition argued that if the new rule
provisions were implemented in accordance with the Consumer
Groups comments, then every REP’s terms of service would
have to be renewed sometime after June 1, 2004, to implement
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the new rule provisions. According to the REP Coalition,
requiring every REP to renew its terms of service agreements
after June 1, 2004, would result in different REPs being subject
to the rules at different times, depending on when the terms of
service agreements were renewed. The REP Coalition provided
that such an outcome would be administratively unmanageable
for the commission and would confuse customers as to which
rules apply to the service they are receiving from their REP.
Therefore, they urged the commission to reject the Consumer
Groups’ comments regarding the effective dates of the rules.
The REP Coalition also clarified that its proposed effective
dates for each subsection were based upon the commission
accepting the REP Coalition’s proposed changes for each rule
section. The REP Coalition suggested that if the commission
adopts changes to the rules that differ from those recommended
by the REP Coalition, then the effective dates for those changes
may need to be extended. The REP Coalition stated that it
would be happy to work with the commission once the final
rule requirements are determined to develop an appropriate
implementation timeline.

The Joint TDUs supported a uniform effective date for the rule
amendments in that a uniform effective date is much more ratio-
nal and easily understood.

The commission agrees with the REP Coalition and the Joint
TDUs that different effective dates for different provisions of the
rules could lead to customer confusion. The commission de-
clines the Consumer Groups’ suggestion to have different effec-
tive dates for the various rule amendments based on when the
parties entered into the contract and whether the rule amend-
ment affects the end-use customer’s rights and responsibilities.
Such an implementation would be impractical for REPs with re-
spect to the provision of service to customers, and to the com-
mission with respect to enforcement. The commission therefore
finds that the effective date should be standardized for all of these
rules, as proposed by the commission. Accordingly, the commis-
sion determines that it is most appropriate to retain the June 1,
2004 effective date originally proposed by the commission, with
the exception of new §25.474 (relating to Selection of Retail Elec-
tric Provider), which shall take effect August 1, 2004, because
of the extensive changes to the requirements relating to autho-
rization and verification. Notwithstanding these effective dates,
REPs may send notices regarding the implementation of these
revisions at any time after the rules are adopted by the commis-
sion. A subsection has been added at the end of each rule to
specify the effective date of the rule.

DME stated that the purpose of the customer protection rules,
as stated in §25.471(b)(4), is to prohibit fraudulent, unfair, mis-
leading, deceptive, or anti-competitive acts and practices by ag-
gregators and REPs in the marketing, solicitation, and sale of
electric service and in the administration of any terms of service
for electric service. Therefore, DME suggested that the rule in-
clude language requiring REPs to take the necessary measures
to ensure that their marketing or solicitations are not inadver-
tently or purposely directed at customers of non-opt-in entities
or risk suffering administrative penalties.

In response, the REP Coalition disagreed with DME’s suggestion
that REPs be subject to administrative penalties for marketing to
customers of non-opt-in entities. The REP Coalition argued that
the non-opt-in areas are not tied to zip codes, counties, munic-
ipalities, or other geographic criteria where eligible addresses
could be isolated and identified. Therefore, expecting REPs

to determine which service addresses are within non-opt-in ar-
eas, so that such areas can be excluded from the REPs mar-
keting efforts is an impossible expectation. However, the REP
Coalition agreed with DME that it would be desirable to limit
REP marketing to areas that have opted into customer choice.
The REP Coalition stated that REPs have a strong financial in-
centive to limit their marketing materials to eligible customers,
and the REP Coalition stated that it was sympathetic to DME
and other non-opt-in entities that have to answer calls from con-
fused non-opt-in entity customers on the issue. Therefore, the
REP Coalition suggested that the commission require DME and
other non-opt-in entities to provide customer information regard-
ing those customers in the non-opt-in areas who are ineligible
for customer choice, so that the REPs can then market to cus-
tomers who are not listed in the non-opt-in areas.

The commission declines to adopt DME’s suggestion to prohibit
REPs from marketing or soliciting to customers in singly certifi-
cated areas in which customer choice has not been adopted
by a municipally owned utility or electric cooperative. PURA
§39.105(b) states that a REP may not "provide, furnish, or make
available electric service at retail within the certificated service
area of an electric cooperative … or a municipally owned utility
that has not adopted customer choice." The commission finds
that mass marketing to an urban area such as the Dallas/Ft.
Worth Metroplex area is not, in and of itself, providing, furnish-
ing, or making available electric service to customers who may
be served by a non opt-in entity within that urban area. Fur-
ther, the commission finds that DME’s suggestion that REPs
take extraordinary measures to prevent inadvertent marketing
from reaching those customers is impractical, especially as it re-
lates to mass-marketing to large number of residential and small
commercial customers. The commission also declines to adopt
the REP Coalition’s suggestion to require non opt-in entities to
provide customer information to REPs. It is clear from the com-
ments that both DME and the REPs agree that in an ideal world,
REPs would not expend energy marketing to customers who are
not eligible for retail choice, and urges REPs to work with coop-
eratives and municipally owned utilities to minimize written and
telephonic solicitations to customers who do not have choice. No
changes to the rules have been made.

The REP Coalition supported the addition of the term "applicant"
to the list of definitions and distinguishing "applicant" from "cus-
tomer" as the terms were defined prior to electric restructuring.
However, the REP Coalition provided that the definition of "ap-
plicant" should not include a reference to aggregators because
customers do not obtain electric service from aggregators.

The commission declines to remove aggregators from the def-
inition of "applicant." The term "applicant" is used consistently
throughout the customer protection rules, and the rules are to
provide protection not only to applicants for REP services but
also to applicants for aggregation services. Therefore, "appli-
cant" should include those applying for aggregation services,
and the commission adopts language clarifying that an "appli-
cant" can be a person who applies for retail electric service from
a REP or a person who applies for aggregation service from an
aggregator.

Additionally, the REP Coalition recommended changing the def-
inition of "customer" by removing the term "REP of record" in
order to prevent confusion about a REP’s relationship with a cus-
tomer versus a REP’s association with a particular premise.

The commission agrees with the REP Coalition and modifies the
definition of "customer" in §25.471 to refer to a "REP."
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OPUC and Consumer Groups argued that the definition of "elec-
tric service" should not be amended to include metering services
provided by a competitive metering provider. OPUC argued that
competitive metering is more appropriately an "energy service"
as defined in §25.223 than an "electric service."

In reply comments, the REP Coalition supported the inclusion of
competitive metering as an "electric service." The REP Coalition
argued that it would be a significant barrier to competition if dif-
ferent criteria were applied to metering services depending on
whether the service is provided by the TDU or a competitive me-
tering provider. Additionally, the REP Coalition argued that me-
tering is an essential function in the delivery of electricity such
that it should be included in the definition of "electric service."

The commission agrees with the REP Coalition that it would be
an impediment to competition if customer protection provisions
were applicable to the metering practices of TDUs but not to
those of competitive metering providers. Therefore, the com-
mission has declined to make the change suggested by OPUC
and Consumer Groups in §25.471(d)(4).

The Joint TDUs proposed re-defining the term "move-in" to rec-
ognize that a move-in can encompass a situation where the cus-
tomer of record is being established for the first time at a new
premise.

The commission agrees with Joint TDUs that there are situations
where a new premise does not have a customer of record and
the establishment of service to such a premise would constitute
a move-in. Therefore, the commission modifies the definition of
"move-in" in §25.471(d)(8) to include a request for service to a
new premise where a customer of record is initially established.

The REP Coalition suggested that the definition of "small com-
mercial customer" be modified to provide that a non-residential
customer with a peak demand of less than 50 kilowatts (kW) dur-
ing any 12-month period is not a small commercial customer if
that customer’s load is part of an aggregation whose peak de-
mand is in excess of 50 kW during the same 12-month period.

Conversely, OPUC and Consumer Groups argued that the
definition of "small commercial customer" should be changed
to provide that a small commercial customer is one who has a
peak demand of 1,000 kW or less during any 12-month period.
Consumer Groups added that using aggregated commercial
load is not a fair basis for deciding whether or not a small
business should be covered by the commission’s customer
protection rules.

In reply, the REP Coalition argued that the recommendation to
raise the threshold for consideration as a small commercial cus-
tomer from 50 kW to 1,000 kW is based on the statutory max-
imum threshold for price-to-beat service, but the price-to-beat
threshold has no direct bearing on the level of customer protec-
tion required by larger commercial customers. The REP Coali-
tion argued that the current delineation between small and large
commercial customers has allowed the larger commercial cus-
tomers the flexibility to negotiate a better price on electricity in
exchange for forgoing certain customer protections. If a large
commercial customer, however, chooses not to waive any cus-
tomer protections, then the customer can be assured that the
REP will provide service in accordance with the commission’s
minimum customer protection requirements. The REP Coalition
argued that to its knowledge, large commercial customers have
not complained about the option to waive certain protection pro-
visions; therefore, the definition of small commercial customer
should not be amended based on the maximum threshold for

price-to-beat service. The REP Coalition offered, however, that
it would support lowering the level of small commercial customer
down to 10 kW, which correlates with the rate classes in the stan-
dard TDU tariff.

The commission disagrees with the REP Coalition that the def-
inition of small commercial customer should be lowered to 10
kW, as the commission believes that customers below 50 kW
should continued to be guaranteed the minimum protections es-
tablished by these rules. The commission also declines to adopt
Consumer Groups’ recommendation to raise the threshold for
small commercial customers from 50 kW to 1,000 kW. The com-
mission concurs with the comments of the REP coalition with re-
spect to larger price-to-beat customers who appear to have been
successful in obtaining both the prices and contract terms that
those customers desire. The commission continues to believe
that it is appropriate to allow customers with a peak demand of
50 kW and above the flexibility to agree to a higher or lower level
of customer protections.

However, the commission agrees with the REP Coalition
that the definition of "small commercial customer" should be
consistent throughout §25.471 and amends the definition in
§25.471(d)(10) to provide that a customer is not to be consid-
ered a small commercial customer if that customer’s load is part
of an aggregation whose peak demand is in excess of 50 kW
during the same 12-month period. The commission recognizes
that in many cases, aggregation groups will consist of customers
both below and above 50 kW, leading to confusion in some
instances as to which customers in the aggregation group have
the ability to agree to different standards that provided for by
commission rule. This commission believes that this change will
facilitate aggregation in the Texas retail electricity market, and is
therefore in the public interest. The commission has amended
§25.471(d)(10) accordingly.

Further, the commission believes that some customer protec-
tion provisions are so essential that they should not be able
to be waived. The commission amends §25.471(a)(3) to clar-
ify that customer protections regarding slamming, unauthorized
charges and complaint handling may not be waived for any cus-
tomer.

Consumer Groups argued that cancellation of a contract by a
customer should not be considered "termination;" therefore, the
term "customer" should be removed from the definition of "termi-
nation." Alternatively, if the definition of "termination" is going to
be modified to include cancellation of a contract by a customer,
then another term needs to be created to consistently describe
a situation where the REP terminates service to abandon cus-
tomers.

Conversely, the REP Coalition argued that a customer should
have the right to terminate a contract under certain conditions,
and that deleting the term "customer" from the definition of "ter-
mination" might call that customer right into question.

The commission agrees with the REP Coalition that the cus-
tomer has the right to terminate a contract or service agreement.
Therefore, the commission declines to remove the term "cus-
tomer" from the definition of "termination." Additionally, the ter-
mination provisions in §25.482 specifically address termination
by abandonment; thus, an additional definition for termination by
abandonment in §25.471 is unnecessary.

The REP Coalition also proposed a new definition for the term
"enrollment" because throughout the rules the terms "move-in,"
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"switch," and "enrollment" are used interchangeably and there is
currently no definition for "enrollment."

While the commission disagrees with the REP Coalition that
the terms "enrollment," "switch," and "move-in" are used
interchangeably throughout the rule the commission does
adopt a definition of "enrollment" to encompass the process
of authorization and verification as well as submission of the
customer’s request of a move-in or switch in order to eliminate
any confusion.

The REP Coalition also suggested two other changes to which
no other party objected. First, the REP Coalition argued that
§25.471(a) be amended to explicitly state that this subchapter
applies to the registration agent and power generation compa-
nies in certain places. The REP Coalition also recommended
that §25.471(a)(1) specify that the affiliated REP customer pro-
tection rules only apply while an affiliated REP is obligated to of-
fer the price to beat in its particular affiliated TDU’s service area.

The commission agrees that these clarifications are reasonable
and has amended §25.471(a) accordingly.

§25.472, Privacy of Customer Information

The REP Coalition recommended language to clarify that the ad-
vance notice and opt-out opportunity that REPs must give cus-
tomers under §25.472(b)(1)(B) prior to the release of customer
information to third parties is a one-time requirement for each
customer relationship.

Consumer Groups responded that customers should be offered
the opportunity to opt out of third-party marketing at the time
of registration, but that opportunity should not be a one time
event. Additionally, they argued, once a customer receives the
opt-out notice, the REP should be required to provide customers
with additional notices of future information releases to new af-
filiates and vendors. Customers have no way of knowing what
third-party relationships REPs might enter into in the future and
whether or not the customer would want their private information
released to that party.

OPUC recommended that the "opt-in" procedure, as currently
exists in the rules, be maintained. According to OPUC, an opt-
out notice would give marketers a right to blitz customers with
unlimited sales and promotional materials unless the customer
takes a specific action to opt-out.

The commission finds the REP Coalition’s suggested clarifica-
tion is useful and amends the rule language accordingly. The
commission believes that it is unnecessary to require a REP to
repeatedly send the opt-out notice prior to providing information
to a new partner or affiliate, if the REP provided the customer an
opportunity at the time of enrollment to specify whether or not
the customer wanted to received future offers from the REP or
its marketing partners.

The commission disagrees that the opt-out procedure would
allow marketers to blitz customers with unlimited sales and
promotional materials. The prohibition on publicly disclosing
or disseminating customer information, except in accordance
with §25.472(b)(1), and the prohibition on selling customer
information under any circumstances are expressly clear in
§25.472(b)(2).

The REP Coalition also suggested language to outline the meth-
ods that a REP may use to provide the required customer opt-out
notice. The REP Coalition suggested that REPs be allowed to
provide the opt-out notice to customers in a privacy statement in

the Terms of Service document, in the authorization and verifi-
cation process in §25.474, or in a notice sent to customers.

In response, Consumer Groups stated that it supported including
a privacy statement and opt- out notice in the terms of service
or the "Your Rights as a Customer" document (YRAC), but that
inclusion in the terms of service or YRAC should be in addition
to a separate opt-out notice. The Consumer Groups argued that
the opt-out notice should not be a low profile document given
the current attitude towards unsolicited marketing efforts (i.e., the
national and state do not call lists).

The commission agrees with the REP coalition that the option of
receiving future marketing of products and services can be pro-
vided during the authorization and verification process or through
a separate mailing. However, the commission does not agree
that a statement in the terms of service is sufficient notice by it-
self to customers, for the reasons stated by Consumer Groups.
While the inclusion of a privacy policy in the YRAC or terms of
service is helpful, it should not be the only place that customers
see the opt-out notice. The opt-out notice is an important tool
to help customers control the release of their information; there-
fore, customers should receive the notice in a format separate
and apart from the terms of service.

The REP Coalition also recommended deletion of the term "ven-
dor" from the customer notice requirement and recommended
language which clarifies that the opt-out notice is required only if
the third party uses the customer information to market the third
party’s products or services. The REP Coalition suggested this
language because third parties often provide billing and other
back office services for REPs, and a third party providing such
services on behalf of a REP should not be included in the opt-out
notice.

Consumer Groups responded that the term "vendor" did not
need to be removed from the customer notice requirement
because §25.472(b)(1) already provides an exception for third
parties performing back office functions on behalf of a REP or
aggregator.

The commission agrees with the REP Coalition that the intent
of the opt-out notice is to protect customers from having their
information shared with third-party vendors with whom the cus-
tomer has no existing business relationship and with whom the
REP does not contract for back office services. Accordingly, the
commission has modified the language to clarify that the opt-out
notice only applies to the release of information to a partner or
affiliate for the purposes of marketing the products or services
of any partner or affiliate or the products or services offered pur-
suant to joint agreements between the REP or aggregator and a
third party, a REP or aggregator.

TIEC and the REP Coalition argued that §25.472(b)(1)(G) should
clarify that OPUC can only request and receive proprietary cus-
tomer information for those specific customer classes that OPUC
serves, namely residential and small commercial customers.

In response, OPUC argued that the terms of §25.472(b)(1)(G)
expressly state that OPUC can only request and receive such
information pursuant to its statutory authority under PURA
§39.101(d). OPUC stated that, while it agrees that it would not
be able to seek information on individual industrial customers, it
could conceivably need to seek information on some aspect of
retail sales in a more general sense. They argued that adding
language that specifies "residential and small commercial cus-
tomers" may actually prevent OPUC from receiving information
that affects said customers because the REPs may construe
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such language to mean that total or more general information
could not be given. OPUC did, however, state that it would
support amending the language of §25.472(b)(1)(G) to clarify
that its ability to request and receive reports is pursuant to
PURA.

The commission agrees with OPUC that §25.472(b)(1)(G)
should not be amended to add the terms "residential and small
commercial customers." However, the commission does not
agree that this subparagraph should be broadened to state
that OPUC may request reports pursuant to PURA instead of
specifying the statute under which OPUC may receive specific
information. Therefore, the commission declines to amend
§25.472(b)(1)(G).

The intent of the provision in §25.472(b)(1)(G) is not to either
expand or limit any rights given to OPUC by PURA §39.101(d),
and is not intended to specify which, if any, documents PURA
§39.101(d) may permit OPUC to request from REPs. Instead,
the sole and limited purpose of this provision is to indicate that
the provision of information by REPs to OPUC, to the extent
PURA §39.101(d) authorizes OPUC to request that information,
is not a violation of §25.472. The commission believes that this
response addresses the concerns raised by TIEC and the REP
Coalition.

The commission also notes that it is the commission that has the
responsibility to oversee the competitive electric market through
the adoption of rules and the enforcement of those rules. As
such, it is critical for the commission and its Staff to have ade-
quate ability to obtain the information necessary to monitor com-
pliance with commission rules and effectively conduct enforce-
ment activities when necessary pursuant to the authority given
to the commission by PURA , including §14.002, §15.023, and
§17.001(b). OPUC does not share those same responsibilities
or authority.

The REP Coalition also suggested deleting §25.472(b)(2) in its
entirety because they argued that the provision is contradictory
to provisions in §25.472(b)(1), which allows the sharing of certain
information. As an alternative to deleting §25.472(b)(2), the REP
Coalition suggested modifying the language in §25.472(b)(2) to
provide an exception for the sharing of information as authorized
in §25.472(b)(1) and to provide that a REP may not share "pro-
prietary customer information" instead of "customer-specific in-
formation."

Consumer Groups responded that when §§25.472(b)(l) and
(b)(2) are read in conjunction with each other, §25.472(b)(2)
clearly prohibits the sale, public disclosure, or dissemination
of customer-specific information unless the information is
proprietary information and its release is pursuant to certain
circumstances (i.e., information needed to complete a required
market transaction). They asserted that proprietary customer
information is a subset of customer-specific information, and if
§25.472(b)(2) were only to apply to proprietary information, then
customer-specific information could be disseminated or sold.
Therefore, Consumer Groups urged the commission to retain
the prohibition on the sale or dissemination of customer-specific
information to the extent that such information is not considered
proprietary.

The commission agrees with the commenters that §25.472(b)(1)
and (b)(2) are confusing and potentially contradictory. The com-
mission has amended §25.472(b)(1) to reorganize the section
and enumerate the exceptions to the prohibitions on release
of customer information in subparagraphs (A) through (J). The

commission has also amended §25.474(b)(2) to eliminate all
provisions except the blanket prohibition relating to the sale of
all customer specific information, including customer proprietary
information. The commission believes that these changes
address the concerns of the REP Coalition, while still retaining
the protections sought by the Consumer Groups.

The REP Coalition also argued that the language of
§25.472(b)(3) erroneously suggests that a REP would po-
tentially request information from the TDU on behalf of another
REP. The REP Coalition recommended amending the language
to remove any reference that a REP might request data on
behalf of another REP.

The commission agrees that a REP should not request informa-
tion from the TDU on behalf of another REP, and amends the
rule language in §25.474(b)(3) accordingly.

The REP Coalition voiced concerns with the proposed language
in §25.472(b)(3) that provides that "the TDU or REP shall not
release any information of a prior occupant of the premise," be-
cause the REP Coalition argued the language is unnecessary.
The REP Coalition argued that other provisions in §25.472 and
§25.272 of this title (relating to Code of Conduct for Electric Utili-
ties and Their Affiliates), already thoroughly address the release
of proprietary customer information. Additionally, the REP Coali-
tion asserted that §25.472(b)(3) would likely have the unintended
consequence of prohibiting the legitimate release of historical
usage of a residential premise. The REP Coalition commented
that the prohibition on the release of customer information is in-
tended to prohibit the release of proprietary customer informa-
tion, but the language in §25.472(b)(3) makes it ambiguous as
to whether there is a prohibition on releasing historical usage of
a residential premise regardless of whether the prior occupants
continue to fit the definition of a "customer." Therefore, the REP
Coalition recommended deleting the provision in §25.472(b)(3)
that prohibits a REP or TDU from releasing any information of a
prior occupant of the premise.

Consumer Groups echoed the REP Coalition’s concern regard-
ing any prohibition on the release of historical usage data. Con-
sumer Groups stated that the provisions prohibiting the release
of customer information are sufficient to protect customer privacy
and that prohibiting the release of information regarding a prior
occupant gives no additional protection to customers and cre-
ates confusion regarding the release of historical usage data for
the premise.

In reply comments, the Joint TDUs argued that they risked li-
ability if they released customer usage data without authority
granted by the commission to do so. The Joint TDUs stated that if
the commission requires TDUs to give such data to a third party,
then the commission should expressly protect the TDU from lia-
bility for doing so.

The commission agrees with the REP Coalition and Consumer
Groups that the prohibition on releasing historical usage date for
residential premises is unnecessary. While the commission ac-
knowledges that historical usage is useful to REPs in developing
pricing offers to customers, the commission remains concerned
that historical usage information may be extremely competitively
sensitive information for commercial and industrial customers,
and that a clear prohibition on the release of that information
is appropriate if a former occupant has designated the informa-
tion competitive sensitive. The commission amends subsection
(b)(3) to only specifically prohibit the release of information of
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prior occupants in the case of commercial and industrial cus-
tomers if the former occupant has designated the information
competitively sensitive. The rules provide for the TDU to release
information to the REP, only after the REP has obtained autho-
rization for release of the information in a manner consistent with
§25.474.

The REP Coalition also asserted that the process in
§25.472(b)(3) for obtaining customer authorization for the
release of historic usage is unreasonably cumbersome. The
process in §25.472(b)(3) provides that customer authorization
is to be obtained using the methods identified in §25.474, but
the REP Coalition proposed using a written request or proof of
other authorization instead of the methods in §25.474.

The commission finds that it is important that a REP provide doc-
umentation that a customer has authorized the release of propri-
etary information from the TDU to the REP; however, the com-
mission agrees that requiring a REP to obtain authorization by
one of the methods in §25.474 is unreasonably cumbersome.
The commission understands that the Retail Market Subcom-
mittee at ERCOT is currently developing a process that would
require TDUs to provide historical usage upon receiving a stan-
dardized written request from a REP. The commission finds that
this process should be sufficient to address the concerns voiced
by the REP Coalition. The commission will also re-examine the
issue of the format authorization of historical usage requests at
the time that it considers broader amendments to the standard
Tariff for Retail Electric Delivery Service, if necessary. Section
25.472(b)(3) has been amended to remove the specific require-
ment that a REP obtain authorization by one of the methods in
§25.474.

§25.473, Non-English Language Requirements

The REP Coalition and Consumer Groups requested that the
rule clearly recognize that the non-English language require-
ments apply to both applicants and existing customers.

The commission agrees with the proposed change and modifies
§25.473(b) accordingly.

§25.473(b) and (c) designated language documents

Consumer Groups opposed the change in proposed §25.473(b)
to eliminate the requirement that all documents required by this
subchapter be provided in either English or Spanish, and, if appli-
cable, the language in which a REP marketed its services to the
customer. This change would require only specific documents
to be provided in a single language unless the REP markets in
a language other than English or Spanish. Consumer Groups
noted that the non-English language requirements of §25.473
are one of the customer protections required in PURA Chap-
ter 17. Customer Groups asserted that it is manifestly self-evi-
dent that in order for a customer to be protected in a competitive
market, the customer must have access to important information
(i.e., key rates and terms and disclosures) in a language that the
customer understands. Consumer Groups stressed that if infor-
mation is deemed so critical that the commission requires it to
be provided to customers, then it needs to be disseminated in
such a way that customers have the opportunity to understand
the information. For non-English speakers, the ability to under-
stand the information means that it must be provided with the
information in whatever language they speak.

The REP Coalition supported the amendment in §25.472(b) and
(c) to eliminate the requirement that all documents required by

this subchapter be provided in either English or Spanish and an-
other language if a REP has marketed its services in another lan-
guage. REP Coalition argued that it understands the importance
of providing information in a language that the customer can un-
derstand, but that some of the required information disclosures
are overly broad and fall outside the dictates of PURA. The REP
Coalition argued that the commission does not have the authority
to dictate to the REPs which languages or markets new services
and promotions will be offered to customers; and they argued
that such requirements are an impermissible infringement on a
REP’s constitutional right to commercial free speech. The REP
Coalition stated that its goal is to better define when information
should be provided in languages other than English, to clarify
which types of information must be provided in languages other
than English, and to conform the dual-language requirements to
those of PURA §39.101(a)(7).

The REP Coalition suggested that the amendments do not go far
enough. They suggested that the YRAC document, terms of ser-
vice document, EFL, bills, and bill notices be provided in only a
single language: English, Spanish, or the language used to mar-
ket the REP’s electric service. Also, they proposed eliminating
from this list information on the availability of new electric ser-
vices, discount programs, promotions, and access to customer
service.

The commission declines to adopt the Consumer Groups’ sug-
gestion to retain the mandate that all documents required un-
der the subchapter be reported in English or Spanish and a lan-
guage other than English, if applicable, because it is overly bur-
densome to REPs, and does not provide meaningful benefits to
customers, as customers would retain the ability to designate the
language in which they desire to receive documents. Providing
customers with documents in other language will, in many cases,
not provide meaningful information to customers. Nonetheless,
the commission does continue to believe that certain documents
such as the enrollment notification notice and disconnection/ter-
mination notices, should be provided in duel languages, because
of the need for customers to potentially act quickly in response to
those documents. The commission also believes that the YRAC
should be provided in dual languages to ensure that all cus-
tomers are aware of their basic rights.

The commission does not agree with the REP Coalition that
the commission does not have the authority to require informa-
tion on the availability of new electric services, discount pro-
grams, and promotions be provided in specific languages. PURA
§39.101(a)(8) authorizes the commission to require information
concerning low-income assistance programs and deferred pay-
ment plans to be marketed in English and Spanish and any other
language as necessary. Additionally, PURA §39.101(a)(9) au-
thorizes the commission to ensure that a customer receives in-
formation as necessary to ensure high-quality service to cus-
tomers. Consistent with that authority, the commission believes
that it is appropriate to require information on the availability
of new electric services, discount programs, and promotions to
be made available in English, Spanish or any other language
in which the REP chooses to market its services or products.
The commission disagrees that it is dictating the languages or
markets in which new services and promotions will be offered.
Rather, the commission is merely requiring a REP who markets
in a particular language to make certain information available in
that same language.
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This commission has modified §25.473(b) to clarify that REPs
are only required to provide the documents listed in this subsec-
tion in the language designated by the customer. The commis-
sion has also made corresponding changes to §25.474(c) with
respect to information provided by aggregators.

Additionally, the commission has deleted the YRAC document
from subsection (b)(1) because subsection (d) requires that the
document be provided in English and Spanish or English and the
language in which the electric service was marketed.

Consumer Groups argued that the removal of "termination and
disconnection notices" from §25.473(b)(1) means that non-Eng-
lish speakers who do not speak Spanish will not have access to
termination and disconnection notices in a language that they
speak. At a minimum, Consumer Groups argued that REPs
should be required to provide certain documents in languages
other than English or Spanish whenever they market to a cus-
tomer in another language.

The commission agrees with the Consumer Groups that termina-
tion and disconnection notices should be provided in either both
English or Spanish or English and a language other than English
or Spanish if the customer is receiving information in that other
language. Section 25.474(d) has been amended to provide that
both the YRAC document and a disconnection/termination no-
tice be provided in dual languages.

The REP Coalition also recommended adding a cross reference
to §25.474 in §§25.473(b)(1) and (c) to make it clear that disclo-
sure requirements such as the YRAC document and the EFL are
required only for residential and small commercial customers.

The commission declines to include a cross reference. The com-
mission does not believe that §25.473(b)(1) suggests that the
YRAC or EFL is required for customers other than residential
or small commercial customers who agree to different customer
protections as part of their terms of service.

The REP Coalition argued that the requirement to provide any
documents in a dual language is burdensome and provides no
benefit to the customer. The REP Coalition contended that their
proposed changes still require key documents to be available to
a customer in a language that the customer understands, while
ensuring that REPs do not have to produce every document re-
quired under the subchapter in a language other than English.

Consumer Groups responded that the dual language require-
ment is necessary because many households have persons with
limited proficiency in English, even if the person with whom the
REP has contracted is proficient in English. Consumer Groups
argued that it is imperative for household members to have ac-
cess to information regarding the electric service; therefore, such
information should be provided in both English and Spanish and
any other language in which the REP markets its products or
services.

In response, the REP Coalition stressed that the business re-
lationship is between the REP and the customer; not the REP
and every person that resides in the customer’s household. The
REP Coalition provided that it imposes an unreasonable burden
on the REP to make the REP responsible for ensuring that disclo-
sures are provided in multiple languages so that every members
of the household has access to information regarding the elec-
tric service.

The commission agrees that it is important to provide key docu-
ments to customers in dual languages, either English and Span-
ish, or English and the language in which the service was mar-
keted. Therefore, the commission amends §25.473(d) to re-
quire that the YRAC document and the termination or discon-
nection notice be provided in dual languages. However, consis-
tent with the commission’s findings in response to comments to
§25.474(l), this subsection only requires that the enrollment noti-
fication provided by the registration agent be provided in English
and Spanish and not in any other language, as it is potentially
extremely costly and may be impractical to require the registra-
tion agent to send out notices in a large number of languages.

The REP Coalition argued that the YRAC document should be
removed from the list of documents that must be provided in
both English and Spanish under §25.474(d) because the YRAC
is provided to customers in their preferred language. Also, the
REP Coalition argued that the YRAC is distinct from the other
documents listed in §25.473(d) because the YRAC is more of a
lengthy reference document with a long shelf life, while the other
documents that must be provided in both English and Spanish
are more succinct and are a call to immediate action.

In response, the Consumer Groups argued that even though the
YRAC is lengthy, it is precisely the document to which a cus-
tomer, or a member of the customer’s family, will need to review
when a termination or disconnection notice is received. There-
fore, they argued, the YRAC should be provided in both English
and Spanish.

The REP Coalition responded that eliminating the dual language
requirement for the YRAC would substantially decrease the
REP’s production and mailing costs without any impact to the
customer who would continue to receive the document in their
preferred language.

While the YRAC may be a lengthy document with a longer shelf
life than some other documents provided to customers, the
YRAC contains crucial information to which customers should
have access in a language that is useful to the customer. The
commission does not find that providing the YRAC in dual lan-
guages imposes an unreasonable burden on REPs; therefore,
the commission declines to remove the YRAC from §25.473(d).

§25.474, Selection of Retail Electric Provider

In general, the REP Coalition, Fire Fly, and Consumer Groups
supported the commission’s proposed revisions to this section.
The REP Coalition stated that identifying the specific require-
ments for each method of enrollment provides clarity for REPs.
The Consumer Groups said that the proposed rule made signifi-
cant progress in better explaining and documenting the switching
process and provides a higher standard that should serve con-
sumers better than the existing rule.

In addition, Consumer Groups supported amendments that put
the burden of proof on the REP to show that a disputed switch
is in fact authorized. This approach, they argued, will relieve
customers of having to show any kind of intent in order to be
made whole when an unauthorized switch occurs. This, the
Consumer Groups stated, is in keeping with the intent of PURA
§§17.102(4)-(5), under which the commission is obligated to
have rules requiring that "unauthorized charges be remedied at
no cost to the customer" and that "require refunds or credits to
the customer in the event of an unauthorized change."

The REP Coalition suggested several clarifying changes to
this section to ensure that certain terms are used consistently
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throughout this section. Specifically, they stated in some
instances, the terms "applicant" and "customer" had been
misapplied. In addition, the REP Coalition argued that there is a
distinct difference between "cancellation" and "rescission" and
suggested several changes to indicate that rescission refers to
the applicant’s right to void the terms of service by contacting
the REP within three federal business days after receiving the
terms of service and that cancellation refers to an applicant’s
right to attempt to cancel the switch transaction by contacting
the registration agent. Finally, the REP Coalition stated that the
word "contract" should be replaced with "terms of service."

The commission agrees that the terms "cancellation" and
"rescission" should be differentiated in the rules, as discussed
further in response to comments in §25.474(j). The commission
also makes the suggested clarifications proposed by the REP
Coalition regarding use of the terms "applicant" and "customer,"
and replaces the word "contract" with "terms of service"
throughout the rule.

§25.474(d)

The REP Coalition noted that §25.474(d) suggests that a REP
shall obtain authorization and verification of the switch request
only, as opposed to obtaining the information for both a switch
request and a move-in request.

The commission agrees with the REP Coalition that all provi-
sions related to enrollment should clearly require authorization
and verification for both move-in and switch requests, and makes
the clarifying change to §25.474(d).

The REP Coalition argued that §25.474(d) should acknowledge
that REPs have no way to ascertain whether certain information
provided by applicants during enrollment is, in fact, accurate.
The Consumer Groups disagreed, stating that a REP should
be responsible for assuring that the information it processes
is accurate. They argued that the language suggested by the
REP Coalition would provide an easy out any time a customer
is slammed because of a faulty address or a switch is lost in the
customer registration system because the ESI-ID was incorrect.
They suggested that if address problems are common, then the
REP should confirm such information by requesting that the
applicant fax a driver’s license, electric bill, or lease to the REP.

The commission agrees that in many cases a REP has no way
to verify that the information an applicant provides is accurate,
and agrees that practically speaking, REPs will have to rely on
the information provided by customers. However, the commis-
sion emphasizes that a REP has the ultimate responsibility to
make every effort to ensure that certain data is accurate so that
unauthorized switches are not made, and if they are, take cer-
tain action under new §25.495 (relating to Unauthorized Change
of Retail Electric Provider) with respect to remedying an unau-
thorized switch. Diligence by REPs, such as cross referencing
an applicant’s service address with the given ESI-ID to ensure
a match, will reduce the number of inadvertent switches in the
market, thus reducing cost to market participants and reducing
inconvenience to customers. In addition, the commission does
agree with Consumer Groups that it may be helpful for REPs to
request copies of information to verify such data, and encour-
ages REPs to do so when appropriate.

The commission declines to amend §25.474(d) as requested by
the REP Coalition because the language requested by the REP
Coalition is overly broad, and potentially makes the enforcement
of commission rules more difficult. The commission will instead,
as permitted and required by PURA §15.023, take into account

what information a REP has received from customers in deter-
mining whether or not to initiate enforcement actions, and in de-
termining the amount of any administrative penalty.

The REP Coalition suggested amending §25.474(d)(5)(C) to
clarify that a REP is not required to obtain a voice recording
of an applicant’s language preference when enrolling via the
Internet. They suggested language that would still mandate the
REP to keep a record of the language preference.

The commission agrees that this language could be misinter-
preted as requiring a voice recording. Therefore, the commis-
sion amends §25.474(d)(5)(C) to require a REP to "document"
the applicant’s language preference instead of "obtaining and
recording" the preference.

The REP Coalition suggested amending §25.474(d)(5)(G),
which requires a REP to disclose any requirement to pay a
deposit and the estimated amount of the deposit, to allow a
REP to only disclose the method used to calculate the deposit,
consistent with the commission’s revision to §25.475(d)(5)(E).

The commission agrees with the REP coalition and modifies
§25.474(d)(5)(G) accordingly.

The REP Coalition also noted that §25.474(d)(5)(J) suggests
that an applicant will have the right to rescind from the time the
terms of service is received until the actual switch is completed.
They suggested revising this subsection to avoid the implication
that the right of rescission extends beyond the three federal busi-
ness days as allowed in the rule.

The commission agrees with the REP Coalition and deletes the
phrase "before the applicant’s electric service is switched to the
REP" at the end of §24.474(d)(5)(J).

OPUC and Consumer Groups commented that §25.474(d)(7)
should be amended so that a REP that is enrolling a customer via
the Internet should provide the new customer an option to have
a written copy of the terms of service document sent by regular
U.S. mail. They noted that customers who enroll via the Inter-
net but who do not own their own computer may not be able to
print or save the terms of service document. The REP Coalition
opposed this, arguing that it is likely that any customer choos-
ing to enroll via the Internet is doing so to avoid receiving count-
less, unwanted paper documents through the mail. Furthermore,
the REP Coalition believed that it is a safe assumption that cus-
tomers enrolling through the Internet will have access to a com-
puter, will be able to save a copy of the terms of service, and
will be able to print the terms of service with little to no cost and
effort.

The commission agrees that most customers who enroll elec-
tronically are likely to have access to a computer where they can
save or print a copy of the terms of service. The commission also
agrees that customers who enroll electronically may be doing
so to avoid receiving paper documents through the mail. How-
ever, the commission understands the concerns voiced by the
Consumer Groups and OPUC concerning customers who may
enroll using a public computer and who may want to receive a
copy of the terms of service through the mail. Therefore, the
commission finds that it is reasonable to amend §25.474(d)(7)
to require REPs to inform customers that they should contact
the REP if they desire to receive a written copy of the terms of
service through the mail.

Currently §25.474(d)(10)(E) requires the REP to obtain account
holder verification data, from the applicant prior to confirming en-
rollment. Because REPs use this data to verify the identity of
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the account holder on subsequent customer service calls, the
REP Coalition recommended amending this subsection to refer
to "account access verification data." In addition, the REP Coali-
tion argued that the language should be changed from requiring
REPs to "obtain" the information to requiring REPs to "request or
confirm" the information to account for cases when an applicant
refuses to provide such verification data. Also, the REP Coalition
requested that REPs be allowed to request a driver’s license or
government issued identification number as verification data. Fi-
nally, the REP Coalition recommended that REPs be allowed to
request or confirm a non-residential applicant’s federal tax iden-
tification number as verification data.

The commission agrees with the REP Coalition, and has revised
the language in §25.474(d)(10) to indicate that the REP shall
"obtain or confirm" the applicants information during the verifi-
cation process and to permit the use of a federal tax identifi-
cation number for non-residential customers. The commission
also adopts the REP Coalition’s recommendation to use the term
"account access verification data." The commission also makes
corresponding changes to §25.474(e) and (h) to provide consis-
tency across the varying enrollment options.

§25.474(e)

Consistent with their comments on §25.474(d), the REP Coali-
tion stated that this subsection should acknowledge that REPs
have no way to ascertain whether certain information provided
by applicants during enrollment is, in fact, accurate. The Con-
sumer Groups stated that a REP should be responsible for as-
suring that the information it processes is accurate. They argued
that the language suggested by the REP Coalition would provide
an easy out any time a customer is slammed because of a faulty
address or a switch is lost in the customer registration system
because the ESI-ID was incorrect. They suggested that if ad-
dress problems are common, then the REP should confirm such
information by requesting that the applicant fax a driver’s license,
electric bill, or lease be faxed to the REP.

The commission declines to adopt the REP Coalition’s sug-
gestion for the reasons stated in response to comments on
§25.474(d).

The REP Coalition suggested that §25.474(e)(3) be amended to
clarify that a description of an inducement may be included on
an LOA, but the actual inducement may not be included on the
LOA.

The commission agrees that this suggested revision clarifies the
commission’s intent and amends §25.474(e)(3) accordingly.

Fire Fly argued that a REP offering prepaid service, which is
capped at the rate charged by the POLR, should not be required
to disclose the actual price of the product on the LOA, as required
by §25.474(e)(5)(D). Instead, Fire Fly proposed that in that sit-
uation, a REP should be allowed to disclose an estimated rate
along with how the actual rate will be calculated. If the actual rate
must then be changed, Fire Fly proposed that the REP notify the
customer as soon as that information becomes available.

The commission believes that the language in §25.474 and
§25.475 is sufficiently broad to permit REPs offering pre-paid
service or other electricity products where the price is variable
sufficient latitude to disclose estimated rates and adjustment
mechanisms to customers in lieu of a single cents per kWh
rate. However, the commission believes it appropriate to require
all REPs to adequately disclose the price of their product to
customers and declines to amend the rule.

Consumer Groups stated that §25.474(e)(5) should be amended
to require disclosure of a customer’s right to post a letter of guar-
antee in lieu of a deposit, or to have their deposit waived or paid
in installments. The REP Coalition opposed this, arguing that
most often, customers are aware of their right to post a letter of
guarantee without being informed. Regardless, the REP Coali-
tion, added, customers are informed of such rights in the terms of
service and YRAC document. The REP Coalition asserted that
explaining these requirements during the authorization process
would result in unnecessary customer confusion and prolong the
already lengthy enrollment process.

The commission agrees with Consumer Groups that if a REP
notifies a customer during the enrollment process that a deposit
is required as a condition of enrollment, then the REP should
also notify the applicant of the right to post a letter of guarantee,
in the case of the affiliated REP and the POLR. However, the
commission agrees with the REP Coalition that requiring REPs
to list the entire list of items that can establish satisfactory credit
will in most cases unnecessarily prolong the enrollment process.
The commission does note that §25.478 provides for certain pro-
visions relating to how a customer can demonstrate satisfac-
tory credit with affiliated REPs and POLRs, and expects REPs
to honor those provisions. The commission further notes that
§25.478(f)(3) already requires REPs to provide notice to cus-
tomers of the opportunity for customers eligible for the rate re-
duction program to pay deposits in two installments as part of
any written notice requesting a deposit.

The commission has amended §25.474(e)(5)(G) to require
affiliated REPs and POLRs to notify applicants of the right
to post a letter of guarantee in lieu of a deposit. The com-
mission also makes similar changes to §25.474(d)(5)(G) and
§25.474(h)(4)(F) to provide consistency across the varying
methods of enrollment.

§25.474 (f)

The REP Coalition argued that §25.474(f)(1)(F) and
§25.474(f)(2) should not prohibit a REP enrolling a cus-
tomer through door-to-door marketing from making an outbound
call to a third-party agent to obtain the necessary authoriza-
tion and verification information. They declared that it is not
necessary for the commission to regulate whether the call
verifying the applicant’s enrollment is an inbound or outbound
call. Additionally, the REP Coalition stated that the requirement
that a REP obtain verification of enrollment within 48 hours is
overly restrictive. They argued that it should not matter when
the verification is obtained, as long as it is obtained prior to the
switch being processed.

Fire Fly objected to the proposed requirement that a REP en-
rolling a customer through door- to-door sales obtain a recorded
telephonic verification of the customer’s authorization within 48
hours. In addition, they argued that providing the new customer
with a number to call to verify enrollment is an inherently unreli-
able method and may seem burdensome to the customer. Fire
Fly argued that for customers enrolling with a REP for prepaid
electric service, the initial prepayment should qualify as verifica-
tion of the customer’s authorization.

The commission agrees with Fire Fly that an initial prepayment
for electric service can qualify as verification of the customer’s
authorization for the reasons stated in response to the comments
submitted in response to question three.

The commission does agree with parties’ comments that it is
not necessary to specify in the rule whether the verification call
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is inbound or outbound or whether it is completed within 48
hours after authorization. Subparagraph 25.474(f)(1)(F) has
been deleted in response to this and the comments provided in
response to question three. Paragraph 25.474(f)(2) has been
amended to remove the prescriptive requirements relating to
the nature and timing of the verification call.

§25.474(g)

The REP Coalition asserted that the requirements of §25.474(g)
should be limited to personal solicitations of residential cus-
tomers only at places other than their residences, because the
current rule language suggests that when calling on a sophis-
ticated business customer, the sales representative would be
required to display the name of the REP on her outer clothing or
display an identification badge with the name of the REP.

Consumer Groups argued that all in-person solicitations give
rise to the same concerns that the verification requirements
are meant to remedy. Therefore, they maintained that REPs
should be required to obtain a recorded telephonic verification
from customers enrolled through all personal solicitations. The
REP Coalition agreed that residential door-to-door enrollments
should require additional protections because of the increased
likelihood of abuses associated with these sales. However, they
disagreed with this proposal, stating that there is no evidence to
suggest that enrollments at public locations have experienced
the same types of abuses. Further, they asserted that such
abuses are not likely to occur at a public location where the
REP’s behavior is subject to public scrutiny and the prospective
customer who initiated the encounter can simply walk away.
Therefore, the REP Coalition argued, it is not appropriate or
necessary to impose enhanced requirements for residential
premise enrollments on enrollments conducted in public places.

The commission agrees that the identification requirements
are not necessary for solicitation of business customers at
their business location. Instead of limiting the §25.474(g) to
residential customers, the commission instead will limit the
identification requirements in §25.474(g)(1) to residential cus-
tomers. The commission believes that the other requirements in
§25.474(g) should be retained for solicitations of all customers.
The commission also adds language to §25.474(g) to clarify
that this subsection applies to solicitations in locations other
than a customer’s residence.

The commission agrees with the REP Coalition that it is not nec-
essary for a REP to obtain telephonic third-party verification for
in-person solicitations in public places. The commission has de-
termined that enhanced verification requirements are necessary
for door-to-door sales conducted at an applicant’s home due to
concerns about prior activities of door-to-door sales agents who
have allegedly conducted deceptive marketing. The commis-
sion agrees with the REP coalition that the nature of solicita-
tions in other public venues suggest that it is unlikely that simi-
lar abuses will occur, and notes that it does not appear that, to
date, enrollments conducted at public venues have experienced
the same problems. The commission therefore declines to make
the change suggested by the Consumer Groups.

§25.474(h)

The REP Coalition argued that allowing an applicant the option
to exit an automated verification system to talk to a live person
defeats the purpose of the automated system and is inconsistent
with the policies set forth in this section of the rule. Instead,
the REP Coalition suggested amending §25.474(h)(4) to allow

the applicant to completely exit the automated enrollment at any
time, thus nullifying the enrollment.

In addition, the REP Coalition argued that the sales agent should
not be required to drop off the call when a third-party connection
is established to verify the applicant’s enrollment. Although the
REP Coalition agreed that the sales agent should not participate
in the call during the verification process, they argued that re-
quiring the sales agent to completely drop off the call prevents
the agent from answering possible questions and properly clos-
ing the call once the verification is completed.

The commission agrees that REPs should have the option of
allowing a customer to completely exit an automated verifica-
tion system or to exit the automated system in order to talk to
a live person. The commission therefore amends §25.474(h)(4)
(now (h)(1)) to provide this flexibility to REPs. The commission
has also reorganized this section and moved this provision to
§25.474(h)(1).

In addition, the commission agrees that it is reasonable to delete
the requirement that a sales agent completely drop off a verifi-
cation call. However, the commission emphasizes that the sales
agent shall not participate in the verification call. Paragraph
25.474(h)(5) has been deleted accordingly.

The REP Coalition suggested that §25.474(h)(6) be revised so
that a REP is not required to record the portion of the enroll-
ment in which the REP discloses to the applicant the information
listed in subparagraphs (A)-(I). They stated that only the verifica-
tion of the authorization should be documented. The Consumer
Groups opposed this suggestion, stating that REPs must be held
accountable for their actions and a voice recording of the au-
thorization provides unambiguous evidence of the key terms of
the agreement and the customer’s assent to enroll. Consumer
Groups contended that the REP or aggregator should be re-
quired to record the entire sales call and maintain the recording
for six months. The REP Coalition opposed this suggestion, stat-
ing that it is unduly burdensome to require REPs or their agents
to audio record the entirety of the sales conversation. They ar-
gued that this would lead to significant increases in costs for cus-
tomer acquisition and would stifle competition.

The commission disagrees that it is necessary or useful to
require REPs to record the entire sales call. The commission
also disagrees with the REP Coalition with respect to only
requiring the recording of the verification portion of the sales
call. The commission believes that REPs should be required
to record both the authorization disclosures in §25.474(h)(4)
(formerly §25.474(h)(6)) as well as the verification of that
customer’s authorization, as required by §25.474(h)(5) (formerly
§25.474(h)(7)). Such a recording will capture the REP’s disclo-
sure of the key terms as well as the customer’s clear assent
to enrolling with the REP. Recording only the verification is
insufficient because it is the authorization portion of the enroll-
ment that shows evidence that the REP has properly informed
the applicant of key terms and disclosed the applicant’s right
of rescission. Documentation of this information is imperative
because the commission must have sufficient tools to enforce
this and all customer protection rules. The commission believes
that this strikes a fair balance and establishes a necessary
safeguard for both customers and companies.

Consumer Groups argued that §25.474(h) does not go far
enough to protect customers from unfair, fraudulent and mis-
leading sales pitches from telemarketers. They suggested that
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commission require an independent party using a commis-
sion-approved script should perform all verifications. The REP
Coalition, Direct Energy, GMEC, and TEAM responded that
commission-approved scripts are not appropriate in a compet-
itive market and are unnecessary when market rules are clear
and provide adequate safeguards and customer protections.

The commission agrees with the REP Coalition that it is not nec-
essary to require every REP to use an independent party using
a commission-approved script. The commission believes that
these amended rules provide clear requirements for REPs to fol-
low with respect to the enrolling customers, including in some
cases, specific language that must be used. As long as the re-
quirements of the commission’s rules are followed, the precise
scripting of verification is not important, unless required by rule.

Fire Fly argued that a REP enrolling customers for prepaid elec-
tric service should not be required to obtain a recording of the
customer’s verification of authorization. Instead, they suggested
that an initial prepayment should be acceptable as verification.
Fire Fly asserted that if a customer authorizes a switch via the
telephone, the makes a pre-payment for new electric service,
then there should be no need to record the initial enrollment call
or to verify it.

The commission agrees with Fire Fly for the reasons stated in
response to question three with respect to the use of an actual
prepayment as verification of the customer’s authorization. The
commission believes that the authorization portion of the sales
call should be recorded for all enrollments to ensure that the ap-
propriate disclosures are made. However, for pre-paid services,
production of an actual pre-payment may be substituted for a
recording of the verification.

Also, Consumer Groups stated that §25.474(h)(6) should be
amended to require disclosure of a customer’s right to post a
letter of guarantee in lieu of a deposit.

OPUC suggested that §25.474(h)(7)(C) be amended to clarify
that any independent third party that verifies enrollments with a
REP shall electronically record the entirety on audio tape, wave
sound file, or other recording device. This would ensure that
telephonic verifications for door-to-door sales are recorded also.

Consumer Groups noted that the proposed rule eliminates the
requirement that the third- party verifier be separate from an ag-
gregator. They stated that if the goal is to have all customer en-
rollments verified by a third party independent of the party who
solicited and enrolled the customer, then this provision should
apply to aggregators as well as REPs.

The REP Coalition argued that it is inappropriate for the commis-
sion to mandate payment structures for third-party verification
companies. Therefore, they argued, §25.474(h)(7)(C)(ii), which
prohibits a third-party verification vendor from having a financial
incentive to confirm change orders, should be eliminated.

The REP Coalition requested that §25.474(h)(7)(B)(iii) be clari-
fied to note that a third- party verification vendor may provide in-
formation about a REP or its services as necessary to authorize
an applicant’s enrollment or verify an applicant’s authorization.

The commission agrees with OPUC that the verifications re-
quired by this subsection must be recorded. However, because
of the prescriptive requirements related to the content of the
verification call, and the requirement to record the verification
call, the commission declines to require the use of an indepen-
dent third party, as the use of a third party does not provide
any additional benefits to customers or the commission, as the

verification will be recorded anyway. Because the commission
is not requiring the use of third parties, the commission agrees
with the REP coalition that it is inappropriate to mandate
payment or other structures. The commission notes however,
that no matter what party is conducting the verification, the
requirements of this subsection must be met.

The commission amends §25.474(h) to remove the require-
ments related to third-party verification vendors.

The REP Coalition recommended deleting §25.474(h)(7)(A)(ii),
which requires a REP to obtain an applicant’s ESI-ID if the ap-
plicant is enrolling over the telephone. They argued that there is
substantial room for error when trying to capture this information
over the telephone. However, the Joint TDUs urged the com-
mission to require that customers being enrolled telephonically
affirmatively provide their ESI-ID to the REP rather than "con-
firming" their ESI- ID. They argued that this will help avoid inad-
vertent switches and the resulting inconvenience and expense
to all market participants and customers. In reply comments,
the REP Coalition opposed this suggestion because, they said,
many customers do not have this information readily available
when enrolling. The REP Coalition pointed out that once a REP
verifies the customer’s service address, it can obtain the ESI-ID
from the ERCOT portal.

The commission agrees with the REP Coalition that requiring an
applicant to affirmatively provide a lengthy ESI-ID is likely to lead
to errors and that in many cases, the customer may not readily
have access to the ESI-ID. Therefore, the commission finds that
a REP should attempt to verify the customer’s ESI-ID, but only if
it is available, as proposed. No change has been made.

The REP Coalition proposed amendments to
§25.474(h)(7)(A)(iii) to clarify the verification process for a
move-in compared to a switch.

The commission agrees that this clarification is necessary
and adds new provisions to §25.474(h)(5)(B) (formerly
§25.474(h)(7)(A)) to specify the required verification questions
for move-in requests.

§25.474(i)

The REP Coalition urged the commission to retain the current
language in §25.474(i)(1), wherein the REP must provide infor-
mation or records to the customer or commission Staff upon re-
quest. The REP Coalition asserted that OPUC is charged with
the very narrow and important responsibility of advocating the
interests of residential and small commercial customers in util-
ity-related proceedings. They argued that this subsection, as
proposed, is too broad and may be beyond the statutory author-
ity afforded by PURA §39.101(d).

In contrast, the Consumer Groups urged the commission
to allow OPUC access to such records. Not doing so, they
argued, would thwart OPUC from carrying out duly authorized
actions in representing consumers under PURA. They stated
that PURA Chapter 13 gives OPUC authority to represent
the interest of certain classes of customers in a variety of
ways, specifically to assess the effect of regulatory actions on
residential customers in the state, advocate positions that are
advantageous to residential customers, intervene or participate
on behalf of customers, and represent individual customers
in disputed complaints. OPUC asserted that the authority of
OPUC to have access to customer information is necessarily
implied from their duty to legally represent residential and small
commercial customers. Without customer information, OPUC
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argued, it would be impossible for them to carry out those
functions and represent residential customers. Further, they
said that to interpret the commission’s rules as prohibiting the
duly authorized legal representative, OPUC, from access to
customer information would severely diminish and alter OPUC’s
ability to advocate and protect consumer interests, and thus
violate the commission’s own substantive rules.

The commission agrees with the REP Coalition that §25.474(i)
should remain the same as it currently exists in the rules, wherein
a REP must provide such records to the customer or the com-
mission Staff upon request. This provision is intended to ensure
that the commission and commission Staff have an adequate
ability to obtain the information necessary to monitor compliance
with commission rules and effectively conduct enforcement activ-
ities when necessary pursuant to the authority given to the com-
mission by PURA, including §14.002, §15.023, and §17.001(b).
While OPUC is not responsible for enforcing commission rules,
PURA §39.101(d) does require REPs to provide to OPUC an-
nually and upon request certain information relevant to the cus-
tomer safeguards of PURA §39.101. To the extent that PURA
§39.101(d) includes a customer’s authorization and verification,
OPUC can request that information directly from REPs.

The commission disagrees with Consumer Groups that OPUC
necessarily needs, as part of the adoption of these rules, an
ability to request authorization and verification documents to
exercise OPUC’s statutory powers granted to the office under
PURA §13.003. The commission notes that §25.474(i)(3)
requires REPs to provide proof of authorizations or verifications
to a customer upon that customer’s dispute of an enrollment or
switch. To the extent OPUC represents that customer before
the commission pursuant to PURA §13.003(a)(7), OPUC would
be able to obtain the authorization and verification information
from the customer. Additionally, to the extent authorization and
verification documents are an issue in a contested proceeding
before the commission, OPUC would, if OPUC were a party to
the proceeding, be able to request those documents in discovery
pursuant to PURA §13.003(a)(7). The commission also notes
that PURA §13.003 entitles OPUC to the same access as any
other party, except commission Staff, to records gathered by
the commission under PURA §14.204, which relates to records
of public utilities, not REPs. As such, additional provisions in
these rules are not required.

§25.474(j)

The REP Coalition argued that the rules should clearly distin-
guish the difference between the terms "rescission" and "can-
cellation." They stated that the right to rescind has the effect of
voiding the terms of service; whereas the right to cancel is spe-
cific to the switch transaction. The REP Coalition asserted that
using the same term for two different rights would be confus-
ing for customers. However, OPUC and Consumer Groups ar-
gued that §25.474(j) should be titled right of "cancellation," not
"rescission" because the terms are interchangeable, but that the
term "cancellation" is more customer friendly. Further, OPUC as-
serted that "rescission" is a legal term, and its meaning may not
be clearly understood by many customers. Alternatively, OPUC
suggested that the rules state "rescission or cancellation" and
include a definition of rescission. In addition, OPUC suggested
that a REP should define the term in the document in which the
term is used.

Further, OPUC commented that any REP that receives a late
notice of cancellation from the customer shall contact the regis-
tration agent and cancel the pending switch as soon as possible.

The REP Coalition asserted that the right to cancel a switch is
not absolute, and that in the even that the cancellation fails, the
rights and obligations of the parties under the terms of service
should apply until another provider is selected. Accordingly, they
suggested that this subsection be revised to indicate that cancel-
lation refers to a customer’s right to attempt to cancel the switch
transaction by contacting the registration agent. The REP Coali-
tion also suggested that §25.474(j) clearly state that the right of
rescission does not apply in the case of a move-in.

The commission agrees that the terms "rescission" and "can-
cellation" are not interchangeable. A customer has the right to
rescind his or her authorization to enroll with a REP within three
federal business days of receiving the terms of service. Sepa-
rately, a customer may cancel a switch in response to receiving
the registration agent’s notification. Further, these terms are not
REP-specific, but refer to rights given to all residential and small
commercial customers. The commission, therefore, makes clari-
fying changes to this section accordingly in order to clarify where
the right of rescission applies, and where a customer may exer-
cise the ability to cancel a switch.

§25.474(k)

The REP Coalition argued that it is not reasonable to expect a
REP to anticipate and identify any delays that may prevent an ap-
plicant’s move in or switch from taking effect on the approximate
scheduled date. Therefore, the REP Coalition recommended
that §25.474(k) be amended to delete the requirement that a
REP inform an applicant of any delays in meeting the scheduled
date.

The commission agrees with the REP Coalition that a REP may
not know in all cases that a delay will occur, however, to the ex-
tent a REP is aware of delays in processing switches or move-ins,
the REP should so inform customers. The commission amends
§25.474(k) to only require a REP to inform a customer of delays
to the extent the REP knows of any delays.

OPUC commented that a REP should be required to advise the
registration agent of any special needs customers and renew
such notification to the registration agent annually. This provi-
sion is contained in the current §25.474(k) of this rule and OPUC
argued that it should be retained. However, the REP Coalition
asserted that there is no reason for the registration agent to pos-
sess such information because the process of identifying such
customers includes the TDU and REP only.

The commission agrees with the REP Coalition that it is not ap-
propriate for the REP to advise the registration agent that a cus-
tomer is a special needs customer as disconnection requests
are not processed through the registration agent. Instead, it is
more appropriate for REPs to inform the TDU. Proposed new
§25.497 (relating to Critical Care Customers) establishes a stan-
dard process to identify such customers. No change to the rule
has been made.

Consumer Groups suggested that the commission amend the
TDU tariffs to standardize the switch process. The REP Coali-
tion disagreed, arguing that a switch request is an electronic
process established by the registration agent, and the respon-
sibilities and actions assigned to market participants under the
associated switch request does not belong in the TDU tariffs or
the customer protection rules.

The commission agrees with the REP Coalition that the stan-
dard process for switches belongs in the protocols established
by the registration agent. The well-established protocol revision
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process at the registration agent is the proper venue for suggest-
ing any changes to that process. No changes have been made
to the rule.

§25.474(l)

OPUC stated that §25.474(l)(1)(A) should be amended to re-
quire the registration agent to send the switch notification notice
in English and another language consistent with §25.473(d) of
this title. OPUC suggested that the REP be required to provide
the registration agent with a template switch notification notice in
each language in which the REP markets it services. The REP
Coalition argued that the commission should reject this sugges-
tion, stating that the electronic transaction processes at the reg-
istration agent will not support manual substitutions of the notifi-
cation template to address multiple language preferences.

The commission agrees with the REP Coalition that requiring
the registration agent to accommodate multiple language tem-
plates may not be technically feasible. The commission therefore
declines to adopt OPUC’s suggestion at this time. As noted in
§25.473(d), the notification will be provided in both English and
Spanish.

AEP commented that §25.474(l) should state that a REP "shall
not" submit a move-in request in lieu of a switch request for a
customer that already has service established at a premise. AEP
stated that it is concerned that this practice has been used to
improperly advance or complete reconnection, especially in the
event of a customer that has been disconnected for not paying a
bill.

The commission declines to make the change suggested by
AEP at this time as move-ins and backdated move-ins are
currently being used to facilitate a variety of market transactions,
and may be needed in the event of improper disconnections.
While the commission generally agrees that REPs should not
use move-in transactions to effectuate switches, the commis-
sion is concerned that a blanket prohibition will prevent REPs
from using move-ins when needed to facilitate the return of a
customer who has been inadvertently switched, or to remedy an
improper disconnection. The commission encourages market
participants to work to develop processes to correct inadvertent
switches, inadvertent disconnections, and other errors that do
not rely on the incorrect use of defined market transactions.

§25.474(n)

The REP Coalition suggested that §25.474(n) be modified to
clarify that a REP may charge fees such as account initiation
fees or connection fees.

The commission finds that the current language is appropriate
in that it ensures that a customer is not subject to miscellaneous
fees simply for enrolling with a REP. The commission does find
it appropriate to clarify that a REP may pass through charges
assessed by the transmission and distribution company for con-
nections, cancellation of service orders, and other fees associ-
ated with switching service or establishing new service.

New §25.474(o)

The REP Coalition proposed new §25.474(o) to establish an im-
mediate effective date for this section, but would state that the
commission will not take enforcement action against any REP
for violations of this rule prior to August 1, 2004. The Consumer
Groups strongly opposed any provision that would prevent the
commission from enforcing its rules.

The commission agrees with Consumer Groups that it is not
good policy to adopt new, stronger standards to prevent slam-
ming, but not enforce those rules for more than a year after the
effective date. Thus, the commission declines to adopt this sug-
gestion. Instead, the commission establishes an effective date
of August 1, 2004 in order to permit REPs adequate time to mod-
ify their enrollment processes and procedures.

§25.475, Information Disclosures to Residential and Small Com-
mercial Customers

§25.475(a)

The Consumer Groups commented that the rules should apply to
all REPs and aggregators without exception, so the words "when
specifically stated" should be deleted to avoid confusion. The
REP Coalition replied that this change is inappropriate given that
some provisions of §25.475, such as subsection (d) relating to
the terms of service document, are not applicable to aggrega-
tors.

The commission disagrees with Consumer Groups that the
words "when specifically stated" should be deleted because, as
noted by the REP Coalition, not all provisions are relevant to
aggregators. The words are intended to delineate exactly when
the rules apply to aggregators and when they apply to REPs
and should be maintained.

§25.475(b)

The Consumer Groups commented that consumers should have
as much information as possible about the companies selling
electricity. The Consumer Groups argued that this rule should
provide objective, easily comparable information to consumers
about the retail REPs seeking their business. The Consumer
Groups urged the commission to publish a REP report card for
consumers that would include number of complaints, number
of violations, financial integrity, and average number of hours
to solve customer problems. Such a report would enable cus-
tomers to choose based on quality, not just on price, and it would
also build consumer confidence in the market by serving as a
tool for tracking performance of a company. The REP Coalition
replied that such a report card would not be objective because
the evaluation criteria are not objective or meaningful, and such
a report could erode customer confidence in the market by pub-
lishing this potentially confusing and meaningless information to
them. The REP Coalition pointed out that reporting the relative
number of complaints against a REP is meaningless because
not all complaints are legitimate and they can fluctuate widely.
Additionally, it is a misleading indicator of quality of service and
discloses sensitive information about the number of customers
served. Also, the REP Coalition added that revealing the num-
ber of violations issued against a REP puts the onus on the com-
mission to ensure the REP a reasonable opportunity to appeal
a finding of fault before publishing such numbers. Disclosing fi-
nancial integrity is too subjective and also not necessary, argued
the REP Coalition, because the commission already has rules in
place to ensure that customer deposits are protected and cus-
tomers will be taken care of if their REP goes under. The REP
Coalition also replied that the average response time to a com-
plaint is not meaningful because responses to complaints de-
pend so much on obtaining additional information like a meter
read. They argued that the commission’s rules already specify
how much time a REP can take responding to a complaint.

The commission declines to adopt rule language requiring the
commission to produce a "report card" for consumers, because
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it is generally inappropriate to codify internal commission poli-
cies in a rule. The commission agrees that it is critical for con-
sumers to have the information that they need in order to make
an informed choice. The commission routinely evaluates the in-
formation that the commission publicizes in order to ensure that
customers have adequate, relevant information. However, the
commission notes that the Customer Protection Division is cur-
rently developing such a report card. In addition, the commission
already keeps data on the numbers of complaints, and that infor-
mation is available to any consumer who requests it for purposes
of comparison and in decision making.

No changes to the rule have been made in response to these
comments.

§25.475(c)

The Consumer Groups commented that the terms "product" and
"plan" are not defined as they relate to electric service and to
show the similarities and differences between the two. The Con-
sumer Groups added the following definition taken in part from
the definition at §25.471(d)(4): Product or plan--the combination
of generation, transmission and distribution, and competitive me-
tering marketed to or provided to an end-use customer by a REP
disclosed by an EFL and made available under a standard terms
of service agreement. The REP Coalition replied that the term
"electricity product" is already defined in §25.5, and that "electric
plan" has essentially the same meaning as "electricity product"
so it does not need to be defined; it could simply be deleted from
the rule.

The commission agrees with the REP Coalition that it is more
appropriate to delete the term "plan" and use the term "electricity
product" which is already defined. Corresponding changes have
been made as needed in §25.475.

The Consumer Groups opposed the amendment in
§25.475(c)(1) that requires REPs to include the EFL only
if the REP makes specific claims regarding price or environ-
mental quality. They argued that this would likely mean that a
residential customer would not see the EFL until after enrollment
is completed. The Consumer Groups argued that this prevents
the customer from being able to make a meaningful comparison
before they actually sign up. Additionally, eliminating "cost
competitiveness" from the list of factors that triggers inclusion
of the EFL creates a loophole for the REP to make a claim of
"cheaper alternative" with no real proof of that claim. The Con-
sumer Groups went on and said that the information contained
in the EFL should be provided to consumers at every available
opportunity and should be displayed on every REP’s printed
advertisement. The REP Coalition disagreed stating that such
a requirement would put an end to print ads because of the
number of EFLs that some REPs have; it is just not feasible to
display the EFL in every print ad.

The REP Coalition pointed out that federal law already requires
a provider to substantiate each and every marketing claim it
makes. The REP Coalition argued that REPs should not be re-
quired to devote costly advertising space to statements regard-
ing the availability of the EFL unless the ad makes a compara-
tive claim about price or environmental quality. In the instance
of such a claim, it is then appropriate for the REP to be re-
quired to provide information on the availability of the EFL be-
cause the EFL is intended to compare and contrast these spe-
cific types of claims (i.e., price and environmental quality). Fur-
ther, the REP Coalition noted that the language in §25.475(c)(2)
does not require a disclaimer in television and radio ads that

promote general claims about savings or environmental quality.
The REP Coalition commented that this same distinction should
be made in §25.475(c)(1) relating to print ads, and identical lan-
guage found in §25.475(c)(2) should also be used in paragraph
(c)(1) to indicate that the disclaimer is not required for general
statements about savings or environmental quality.

Environmental Defense, et al., replied that allowing a REP or ag-
gregator to avoid providing the EFL with marketing materials un-
less there is a specific claim for an electricity product of the REP
with respect to a product offered by another REP runs counter
to the general practice of disclosures in effect in the U.S. Envi-
ronmental Defense, et al., argued that disclosure practices for
other types of products such as appliances, automobiles, loans,
and food nutrition require disclosure of information to allow the
customer to make an informed choice among products without
conditioning the disclosure on a specific claim about the prod-
uct with respect to an alternative choice from another supplier.
In the case of electricity, it is even more important that the EFL
be included in all marketing materials because there is no ob-
ject (car, can of food, appliance, etc.) to stick the label on; a
consumer buys the electricity based on the printed marketing
materials, and if it does not have the EFL on it, then there is no
disclosure. Environmental Defense, et al., also argued that the
legislative history of the disclosure provision in SB7 included a
rejection of an amendment to SB7 that would limit environmental
disclosure to specific claims.

The commission agrees with Consumer Groups and Environ-
mental Defense with respect to requiring the EFL or disclosure
on all print advertisements, and deletes the term "specific" from
§25.474(c)(1) but disagrees with the suggestion that the actual
EFL should be required on every print advertisement. Such a
requirement is impractical, and, as stated by the REP Coalition,
would likely lead to the end of print ads. There are numerous
opportunities for the consumer to gain access to the EFL in var-
ious mediums before signing up with a particular REP, and the
disclosure will ensure that the customer is aware of that oppor-
tunity. The commission disagrees with the REP Coalition that
the distinction found in §25.475(c)(2) relating to television ads
should also be used in paragraph (c)(1) to indicate that the dis-
claimer is not required for general statements about savings or
environmental quality. The commission does not believe that the
inclusion of a one-sentence disclaimer is overly burdensome on
REPs with respect to print advertisement, unlike radio and tele-
vision advertisements where there is limited time available for a
REP to convey information or outdoor signage or internet ads
where there is more likely to be limited space.

The commission therefore amends §25.475(c)(1) to delete the
term "specific", but declines to make other changes.

§25.475(c)(2)

Consumer Groups commented that, as with print ads, the radio
and television ads should contain the statement about obtaining
further information even if there is no claim of price or savings or
environmental quality. Additionally, they argued, REPs should be
required to provide the average monthly cost of a customer us-
ing 1000 kWh per month, the time period over which the price is
valid, and the estimated savings for customers who switch. The
REP Coalition pointed out that many of the TV and radio ads are
specific to one quality, like environmental quality, or it may sim-
ple be a general ad to build name recognition so ads like this
should not be required to use valuable advertising resources to
disclose such information as savings or pricing terms. Addition-
ally, the REP Coalition argued that the REP is already required
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to disclose price and terms of service under §25.474 so the cus-
tomer is already protected.

The commission disagrees with the Consumer Groups concern-
ing the inclusion of the EFL in television and radio ads even if no
specific claim is made. If a REP is not making specific claims
about price or environmental quality, then the REP should be
permitted to utilize the limited time available during a radio or
television ad as they best see fit. The commission agrees with
the REP Coalition that the consumer is already provided specific
pricing information as part of the enrollment process outlined in
§25.474, and adding this information in these types of advertise-
ments is unnecessary.

§25.475(c)(3)

Consumer Groups supported the requirement that REPs provide
EFLs on their websites and make them directly accessible; how-
ever, they argued that it should be made available on the home-
page of each REP website. The REP Coalition replied in general
that the proposed amendments to §25.475(c) balance the need
for information against practicalities of certain advertising modes
and disagreed that the EFL needed to be on every REP home-
page. The REP Coalition argued that this was not feasible due
to the many different EFLs that some REPs have.

OPUC commented that the EFLs should be provided in elec-
tronic format to the commission so that the commission may
make the EFLs available on a commission-sponsored website.
The REP Coalition replied that providing the EFL in electronic
format for publishing on a commission website is not necessary
because the commission’s contractor already maintains current
residential pricing information on the "power to choose" website.

The commission believes that the requirement that the EFL be
prominently displayed on a REP’s website without having to en-
ter personal information accomplishes the goal of making it eas-
ily and readily available to the consumer. It is not necessary, nor
is it practical, to require every EFL to be put on the homepages
of REPs. Additionally, the commission already currently displays
EFLs on its powertochoose.org website and believes that this fur-
thers the stated goal of making it readily available. The commis-
sion believes, however, that it is inappropriate to place internal
commission procedures and policies into a rule.

The REP Coalition commented that if the phone number of the
REP is included on an outdoor sign ad in a clear and readable
manner, the REP should not have to include the phone number
again in the disclaimer statement.

The commission agrees that it is not necessary to repeat the
phone number in the disclaimer statement on an outdoor sign
as long as the phone number is included on the ad itself and
amends this subsection accordingly.

§25.475(d)

Consumer Groups commented that the terms of service should
be submitted to the commission and the OPUC for review and
approval by the commission. Consumer Groups added that the
commission should audit and review the EFLs prepared by REPs
for accuracy and truthfulness. OPUC commented that REPs
should be required to submit their terms of service documents,
if requested, to assist OPUC in carrying out its legislatively au-
thorized duties and functions. The REP Coalition replied that
the information to which OPUC is entitled is identified in PURA
§39.101(d), and the terms of service document is outside the
scope of PURA’s directive. Furthermore, the REP Coalition ar-
gued that OPUC is not a regulatory entity so providing OPUC

material for regulatory purposes is not appropriate given its spe-
cialized role in the market and the limited scope of information
disclosures specified in PURA §39.101(d).

The commission disagrees that the terms of service should be
submitted to the commission or OPUC for approval. The com-
mission or commission Staff may request a copy of a REP’s
terms of service as needed to monitor compliance with the com-
mission’s rules pursuant to the authority given to the commission
by PURA §14.002, §15.023, and §17.001(b). While OPUC is not
responsible for enforcing commission rules, PURA §39.101(d)
does require REPs to provide to OPUC annually and upon re-
quest certain information relevant to the customer safeguards of
PURA §39.101. To the extent that PURA §39.101(d) includes
a REP’s terms of service, OPUC can request that information
directly from REPs. Additionally, to the extent terms of service
documents are an issue in a contested proceeding before the
commission, OPUC would, if OPUC were a party to the proceed-
ing, be able to request those documents in discovery. As such,
additional provisions in these rules are not required.

Consumer Groups commented that the phrase "makes widely
available" in §25.475(d)(2) is subject to dispute and misinterpre-
tation and should be eliminated, thus making the requirement of
an identification number on each terms of service applicable to
any product or service offered by a REP for such customers and
not just those that are "made widely available." The REP Coali-
tion replied that in situations where only a few customers are
enrolled in a plan, the REP should not be burdened with having
to track the terms of service document with a specific identifier.

The commission disagrees with Consumer Groups that the
phrase is subject to dispute. The commission believes that
the purpose of the identification number is to be able for the
REPs and commission to adequate track product offerings
made to a large number of customers. Terms of service for
product offerings that are only made to one or a small number
of customers (such as products with individually negotiated
rates) do not require the same tracking. No change to the rule
has been made.

Consumer Groups commented that §25.475(d)(3) should be
amended to require that the terms of service be provided to any-
one who requests it and they should be entitled to an additional
copy of the terms of service, too. Additionally, they argued that
full disclosure of the terms of service for residential products
or plans should be required so that consumers who may be
shopping for a new REP or who may just want information about
their existing terms or other terms with the same company
may compare the various terms. The REP Coalition replied
that REPs are already required to provide the terms of service
document for any product that is offered on a mass basis to
residential or small commercial customers, and REPs should
not have to provide terms of service documents for products
that are not available to every customer.

The commission agrees with the REP Coalition that it is not rea-
sonable, and in fact confusing to customers, to require REPs to
provide customers with terms of service for which the customer
is not eligible. Requiring REPs to provide the terms of service
of currently available products is sufficient to assist customers
in comparing providers. The commission declines to adopt the
Consumer Groups’ proposal.

Consumer Groups opposed the amendment in §25.475(d)(5)(B)
to allow REPs to either provide the EFL as a separate document
or as part of the terms of service document. Also, they argued
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that the REPs should be required to submit their EFLs to the
commission for approval and should be made available through
the Power to Choose program. The REP Coalition replied that
the terms of service document and the EFL are intended to serve
different purposes and are typically revised at different times for
various reasons; thus, they argued, it is more efficient for a REP
to print these two documents separately. The REP Coalition ar-
gued that as long as the customer gets the EFL in a timely man-
ner, the REPs should be allowed the option to either include it in
the terms of service or not.

The REP Coalition commented that if the commission’s intention
is to allow REPs the option of either printing the terms of service
with the EFL included or providing the EFL with the terms of
service as a separate document, then the paragraph should be
reworded to clarify that notwithstanding any contrary provision of
this section, the EFL may either be contained in or provided with
the terms of service.

The commission disagrees that REP should be required to sub-
mit EFLs for commission approval. The commission believes
the requirements with respect to the content of EFLs are clear
in the rules, and will enforce those requirements as necessary.
The commission also declines to require the commission to post
EFLs on the powertochoose.org website, as it is inappropriate
to codify internal commission policies in a rule. The commis-
sion notes that powertochoose.org currently contains EFLs and
terms of service documents for providers that are actively mar-
keting, and the commission anticipates that this will continue as
long as the commission has adequate resources to maintain the
website.

The commission agrees that the EFL may either be attached to
the terms of service or contained within the terms of service.
This is for the practical reasons stated by the REP Coalition with
respect to the frequency of modification of the documents. The
commission also agrees that the critical issue is that the cus-
tomer receives the EFL, not whether or not it is subsumed within
another document. The commission amends §25.475(d)(5)(B)
to indicate that the EFL must be included in the terms of service,
unless it is provided as a separate document at the same time
the rest of the terms of service document is provided.

Consumer Groups argued that §25.475(d)(5)(E) should require
a REP to disclose the exact amount of any deposit and not just
the maximum amount or the manner in which the deposit will be
determined. Consumer Groups added that a customer should
receive an explanation of: the conditions under which a deposit
is required to be waived; the customer’s right to post a letter of
guarantee in lieu of a deposit; and the right of a customer who
qualifies for the rate reduction program to pay a deposit over
$50 in two equal installments. The REP Coalition replied that
in some instances, sufficient information is not available at the
time of enrollment to calculate the precise amount of a deposit,
and as long as the customer knows how the deposit amount is
calculated, the customer should be protected.

The commission agrees with the REP Coalition that a REP
will not always have sufficient information to disclose the exact
amount of a required deposit from a new customer in what will
in many cases be a generic terms of service document. The
commission finds that it is reasonable to allow REPs to disclose
the maximum amount of any required deposit or the manner
in which the deposit amount will be determined. Therefore
the commission declines to adopt the Consumer Groups
recommendation to require REPs to disclose the exact amount
of a required deposit in the terms of service document. The

commission agrees with Consumer Groups that REPs should
provide in the terms of service an explanation of: the conditions
under which a customer can demonstrate satisfactory credit
(generally in the case of the affiliated REP and POLR), the
customer’s right to post a letter of guarantee in lieu of a deposit
(in the case of the affiliated REP and the POLR), and the right
of a customer who qualifies for the rate reduction program to
pay a deposit over $50 in two equal installments. Subparagraph
25.475(d)(5)(E) has been amended to add new clauses (iv) -
(vi) to add these requirements.

Consumer Groups commented that §25.475(d)(5)(F) should be
amended to require REPs to disclose the exact amount of any
charges resulting from a move-in or switch that must be paid by
the customer should be included in the terms of service, not just
a description of the charges. Also, Consumer Groups argued
that by listing these charges, it appears that the commission has
approved such potential charges. This opens the door to the
probability that a REP will disclose the price in cents per kWh, but
then include a number of additional charges on the customer’s
bill for things that are integral to the provision of electricity but not
disclosed in the price. Consumer Groups argued that customers
should not be charged for a "credit application fee" or a "move-in
or switch fee," and any connection or reconnection fee should
reflect the actual costs charged by the TDU. The REP Coalition
replied that credit application fees are not uncommon or illegal
so the REPs should be able to charge them. Additionally, the
REP Coalition noted that REPs do not charge fees for a switch
or move-in, but a TDU may, and if so, the REP should be able to
pass that charge on to the customer. The REP Coalition argued
that this subsection was intended to address TDU pass-through
charges so REPs should be required to provide a general de-
scription of these charges, but not itemize them because these
charges and the amounts are diverse and are not controlled by
the REP.

The commission agrees with the REP Coalition that where the
exact amount of a charge cannot be known, only a description
of the charge is necessary. The commission also finds that it
is reasonable for the REP to pass charges related to a switch
or move-in if that charge is made by the TDU. The commis-
sion agrees with the REP Coalition that it not appropriate for the
commission to prohibit REPs from assessing application fees,
or other types of one time fees, as long as the fees are ade-
quately disclosed and are not otherwise prohibited by commis-
sion rules. The commission modifies §25.475(d)(5)(F) to clarify
that this subparagraph is limited to the disclosure of charges as-
sessed by the TDU that may be passed through to customers
by removing the term "credit application fees." The commission
also modifies §25.475(d)(5)(H) to clarify that this subparagraph
requires the disclosure of charges and fees that may be charged
by REPs, and includes application fees in the list of examples.

The REP Coalition commented that §25.475(d)(5)(H) should be
amended to remove "collection of outstanding balance" from the
required list of itemized charges in the terms of service. They
argued that collection costs vary widely based on the degree
to which the customer resists payment and based on charges
assessed by collection agents so this item should be removed
from the list. The REP Coalition commented that this subsection
was intended to address charges within the control of the REP.
The REP Coalition suggested new subsection §25.475(d)(5)(N)
to require REPs to include a description of charges that cannot
be quantified, such as collection charges. Consumer Groups
replied that the customer should be made aware of all the risks
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of nonpayment, and, since the cost of collecting outstanding bal-
ances can be quite high, REPs should be required to itemize the
charges and fees associated with collecting an outstanding debt.
Consumer Groups pointed out that, otherwise, there is no guar-
antee that a REP would not spend more than the outstanding
balance to collect it and then pass through those collection costs
as an additional charge to the customer.

The commission agrees that all charges that may be assessed
by a REP ought to be either itemized or, when itemization is im-
practical, described to customers. The commission agrees with
the REP Coalition that collection costs may not be easily quan-
tified in a standard manner, for the reasons stated by the REP
Coalition. The commission adopts the REP Coalition’s sugges-
tion to add a new paragraph, but modifies the recommended lan-
guage of the REP Coalition such that the new subparagraph ap-
plies only to collection charges as no party suggested what other
types of charges would also be unquantifiable. The commission
also makes a conforming changes to paragraph (H) by deleting
the term "collection of outstanding balance."

Consumer Groups commented that §25.475(d)(5)(K) should be
amended to replace the word "rescind" and its forms with "can-
cel" and its forms. They argued that "cancel" is much more read-
ily understood than "rescind," but mean the same thing--severing
the business relationship with the REP.

The commission disagrees that the words "cancel" and "rescind"
mean the same thing, and finds that "rescind" refers to a con-
sumer’s right by law to rescind a contract within three days of
signing it, whereas "cancel" refers to the customer’s ability to
cancel or end service at any time. No change to the rule has
been made.

The REP Coalition commented that §25.475(d)(5)(M) is duplica-
tive of language required to be included in the YRAC pursuant
to §25.475(g)(4)(L) and argued that this paragraph should be
deleted.

The commission agrees that this is duplicative and deletes pro-
posed §25.475(d)(5)(M).

Consumer Groups commented that §25.475(e)(1) should be
amended to require that the written disclosure about the change
in the terms of service should be accompanied by a disclosure
on the customer’s bill that highlights or alerts the customer to
the more detailed notice document, and the disclosure on the
bill should inform the customer of the nature of the change,
(e.g., "increase in price"). They argued that this would prevent
bland and uninformative disclosures on the bill that tend to
cause the customer to ignore the fine print in the actual terms
of service document. The REP Coalition disagreed, stating that
compounding this notice with an additional notice on the bill is
not likely to increase the customer’s awareness and may cause
the REP’s significant operational problems adding new verbiage
to the bill.

The commission agrees with the REP Coalition that an additional
notice of changes on the electric bill is not necessary given the
requirements of §25.475(e)(1), could even be confusing to the
customer, and will likely cause operational problems for some
REPs. No change to the rule has been made.

The REP Coalition commented that the right to disconnect
should not be a material change to the terms of service doc-
ument provided that the REP includes in any disconnection
notice the language recommended by the REP Coalition in its
comments concerning §25.483(m).

As discussed in the response to the comments provided in re-
sponse to question two, the commission believes that is it ap-
propriate, prior to REPs requesting disconnections for non- pay-
ment, for REPs to sent a notice to customers informing their cus-
tomers of the change in rules.

OPUC recommended that §25.475(f)(1)(A)(ii) be amended to
require REPs that bill on seasonal or time-of-day rates be re-
quired to include the following disclosure, "The calculated aver-
age prices are based on an average customer usage pattern or
load profile. If the customer’s actual usage differs from the one
used in calculating the average prices, the actual price(s) paid
by the customer may differ significantly from the average prices
shown." OPUC argued that because many customers may not
exhibit electric usage patterns in conformity with the load pro-
files selected by the commission for use in determining average
price, the average prices calculated in the EFL may not be rep-
resentative of the average prices actually paid by the customer.
The REP Coalition disagreed, arguing that the electricity portion
of the EFL already requires the REP to explain why the aver-
age price on the EFL may deviate from the customer’s actual
experience, and there is probably not enough room on the EFL
anyway for such additional language that, if included, would in-
crease density of text causing the EFL overall to be less effective.

The commission agrees with the REP Coalition that the customer
is already informed of any potential deviations from the average
price calculations required on the EFL, and that it is not neces-
sary to include the additional language suggested by OPUC.

The REP Coalition commented that the term "criteria" in
§25.475(f)(1)(F) should be clarified. Since it is intended to refer
to the pricing elements described in subparagraphs (f)(1)(A)
through (E), the REP Coalition recommended substituting
"pricing elements" for "criteria."

The commission believes that "criteria" is appropriate and well-
understood, and it is therefore unnecessary to change the word-
ing.

Consumer Groups commented that §25.475(f)(4) should be
amended to require that the bar chart depicting the amounts
of pollutants include the common names used to describe the
impact of emissions; (e.g., carbon dioxide (global warming),
nitrogen oxide (smog), etc.). The REP Coalition disagreed,
arguing that adding such imprecise terms would simply clutter
the already-busy EFL and would cause customer confusion.

The commission declines to adopt language relating to the im-
pact of the various emissions because there is both overlap and
imprecision in the impacts of the various individual pollutants,
and adding the proposed language could cause consumer con-
fusion.

The REP Coalition and Fire Fly opposed the requirement that
the EFL disclose spent nuclear fuel in the "Emissions" section
of the EFL. They argued that it adds complication to the cal-
culation, reporting, and EFL production process without adding
any useful information for customers to compare products and
therefore should be eliminated. The REP Coalition argued that it
is well-known that nuclear power plants generate spent nuclear
fuel, thus if the customer desires to avoid nuclear waste, then
the customer need only look at the fuel source to determine if
the power is coming from a nuclear plant. They contended that
the minimal value of providing spent nuclear fuel information on
the EFL is outweighed by the complexity of calculating and re-
porting spent nuclear fuel waste rates. Environmental Defense,
et al., disagreed that nuclear waste should be eliminated from
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the disclosure form and argued that the Utilities Code specifi-
cally refers to the disclosure of information concerning the envi-
ronmental impact of certain production facilities. Environmental
Defense, et al., commented that the REP has made assumptions
about the degree to which a consumer understands the relation-
ship between nuclear power and nuclear waste. However, they
emphasized, the legislation for this issue made no such assump-
tion; the legislation instead simply said to provide information on
environmental impact. Environmental Defense, et al., also com-
mented that it would consider a measure to simplify the nuclear
waste calculation, but not the wholesale elimination of nuclear
waste from the list of environmental impacts. Consumer Groups
responded that the statute refers to environmental impact, and
it is undisputable that nuclear waste has an environmental im-
pact so they argued that it must remain on the EFL. They argued
that publishing an EFL that reports nuclear power in the fuel mix
without showing its environmental impact is misleading and de-
ceptive.

The commission declines to remove spent nuclear fuel from the
list. The commission believes that listing nuclear waste is con-
sistent with other forms of fuel and their wastes and helps to pro-
mote the precise understanding of how various fuels contribute
to pollution.

Fire Fly commented that requiring the emissions and nuclear
waste disclosures to be based on data for the most recent calen-
dar year may be impossible for some REPs to do because data
such as these usually take a long time to compile and make pub-
lic. If a REP revises the EFL in the first six months of a calendar
year, the data from the preceding year would most likely not be
available; therefore, the emissions and waste disclosures should
be based on data for the most recent available calendar year.

The commission agrees that, in the event the most recent cal-
endar year is not available, that the most recent available year’s
data should be used. The commission believes that the revisions
made to these rules will make the provision of the information
needed to develop the emissions and waste disclosures avail-
able on a timelier basis.

Consumer Groups commented that §25.475(f)(4)(A) should be
amended to display emission rates in such a way as to allow a
comparison of the product to the highest and lowest emission
rates of all REPs within the state. The REP Coalition disagreed,
arguing that there is no rationale to justify abandoning the exist-
ing approach, which serves the two fundamental goals of focus-
ing on the particular product’s characteristics while also provid-
ing a realistic basis for comparative evaluation of that product.

The commission believes that the current method of using the
statewide average to obtain an index is valid and appropriate for
comparison purposes and declines to change the current com-
parison method.

Consumer Groups commented that §25.475(f)(4)(C) should be
amended to replace the term "statewide system average" with
"default and baseline system average." The REP Coalition dis-
agreed, stating that there is no reason to change the existing
approach that focuses on the particular product’s characteristics
while providing a realistic basis for comparative evaluation of that
product.

The commission believes that the current method of using the
statewide average to obtain an index is valid and appropriate for
comparison purposes and declines to change the current com-
parison method.

ERCOT opposed the requirement that the registration agent cal-
culate the statewide system average, arguing that it would in-
volve significant new tasks for data collection as well as the cal-
culations. ERCOT estimated that at least one full-time employee
would be needed to handle these calculations and data man-
agement. ERCOT commented that it has no budget in 2004 to
implement these new functions and requested a delay in the
implementation of amended portions affecting ERCOT as the
registration agent until ERCOT has made the necessary budget
changes to accommodate these new functions. The REP Coali-
tion disagreed with ERCOT’s suggestion to delay implementa-
tion of changes to this subsection arguing that ERCOT is sophis-
ticated enough and has the requisite project management skills
necessary to implement the proposed changes without delay.

The commission recognizes that these new functions represent
an increase in ERCOT’s workload, but believes that it is impor-
tant that the calculations should be able to be absorbed into an
existing position without delaying implementation of the new rule.
The commission discusses this issue further in its response to
comments in §25.476. This issue is addressed further in the
commission response to comments received on §25.476.

Consumer Groups commented that §25.475(f)(5), regarding re-
newable energy claims, should be deleted. The REP Coalition
disagreed, stating that this paragraph allows for verification of re-
newable energy sales by retirement of renewable energy credits
(REC), and achieves the Legislature’s goal for renewable energy.
Additionally, it ensures the accuracy of the EFL data regarding a
REP’s renewable energy sales.

The commission agrees with the REP Coalition and declines to
delete §25.475(f)(5).

The REP Coalition commented that §25.475(f)(7) should be
amended because they argued that a REP should not be
required to distribute its EFL to a customer pursuant to this
paragraph if it has provided a new EFL to that customer in the
past six months. They asserted that a REP need not have sent
a new EFL to all of its customers in the past six months in order
to qualify for the exemption to the distribution of the EFL.

The commission agrees and has made the requested change to
§25.474(f)(7).

Consumer Groups commented that §25.475(g)(3) should be
amended to require REPs to submit the REP’s YRAC document
for commission review and approval. The REP Coalition dis-
agreed, stating that most REPs use the commission’s template
for the YRAC and should have the flexibility to make changes to
it. Additionally, the REP Coalition argued that the burden on the
commission to approve each of these documents is enormous
and impractical, and the commission already has access to
these customer disclosures upon request so that if a concern
comes up, the commission can review the documents. The REP
Coalition argued that other retail businesses are not required to
provide this type of information up front for agency review.

The commission agrees with the REP Coalition that it is not nec-
essary for the commission to approve the YRAC as the com-
mission can request and review them as necessary in order to
ensure compliance with the commission’s rules and to conduct
enforcement proceedings, as necessary.

The REP Coalition commented that there are conflicting inter-
pretations of the Customer Protection rules, §25.124 of this title
(relating to Meter Testing), and the TDU tariff concerning me-
ter testing. The various interpretations are leading the TDUs to
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require that a customer complete and sign a form and fax the
form directly to the TDU in order to receive the free meter test.
This imposes an enormous burden on the customer and hinders
the customer’s right to the free test. Additionally, it penalizes the
customer as the customer is currently being charged a meter test
fee when the request is coming electronically through the REP.
The REP Coalition requested that §25.475(g)(4)(B) be modified
to give the REP the authority to order a meter test on behalf of
the customer that allows the customer to receive a free meter
test as allowed by law. The REP Coalition also recommended
that the commission modify the meter test request process within
the TDU Tariff for Retail Electric Delivery Service for consistency.
The Joint TDUs replied that the REP Coalition’s proposal regard-
ing requests for meter tests via standard electronic market trans-
actions is inconsistent with at least one TDU’s tariff, (i.e., AEP’s
Tariffs for Retail Delivery Service Section 6.2.3.3.4 on Meter Ac-
curacy and Testing).

The commission agrees that it is overly burdensome to require
a customer to sign a form and fax the form directly to the TDU
in order to receive the free meter test to which the customer is
entitled, in accordance with §25.124. The commission further
agrees that a customer should not be denied the free meter test
just because the meter test request is initiated electronically to
the TDU by that customer’s REP. AEP’s tariff requires "written re-
quest of a Retail Customer." The commission does not agree that
this provision necessarily is in conflict with the REP’s proposed
language. The commission believes that allowing the customer’s
REP to make that request on behalf of a requesting customer us-
ing the established electronic service order transaction provides
the most expeditious and efficient method. Therefore the com-
mission adopts the REP Coalition’s suggested amendments to
§25.475(g)(4)(B).

§25.476, Labeling of Electricity with Respect to Fuel Mix and
Environmental Impact

The REP Coalition supported the rule and stated that the pro-
posal would streamline the process and enhance efficiency by
placing the data collection obligations directly on generators and
REPs, instead of making commission Staff search for and ver-
ify the data. Additionally, they argued, using ERCOT’s ability to
receive and process complicated data and make relevant calcu-
lations will also enhance efficiency.

ERCOT commented that the proposed changes will require ER-
COT to perform significant new tasks involving the data collec-
tion and calculations necessary to provide the generation fuel
mix and environmental impact information. They stated that ER-
COT has no budget in 2004 to implement the new functionality or
staffing required by the proposed changes. Therefore, ERCOT
requested a delay in the implementation of amended portions of
this rule affecting ERCOT until necessary changes can be made
to its budget, systems, and staffing.

Consumer Groups supported the proposal to require ERCOT
to collect the data and perform the calculations necessary for
REPs to disclose the fuel mix and environmental impact of their
electricity products. Further, they opposed ERCOT’s request
to delay implementation of this requirement for budgetary rea-
sons. Consumer Groups noted that ERCOT already collects
and manages data necessary to perform the emissions calcu-
lations. For example, ERCOT already monitors the amount of
energy each REP purchases from each generator and from the
spot market for wholesale settlement purposes. Even if the pro-
posed additional tasks require a full time equivalent employee,

the Consumer Groups argued, ERCOT already has sufficient re-
sources to complete the tasks within its existing budget. They
commented that the need for one additional employee at an or-
ganization that has already planned to add more than 500 em-
ployees over the next year with a budget of almost $140 million
should not be problematic.

The commission declines to delay the implementation of this
rule as requested by ERCOT. The amendments to this rule will
streamline the data collection and calculations required to pro-
vide the generation fuel mix and environmental impact informa-
tion for REP’s EFLs. Data collection (reporting) will be placed on
generators and REPs instead of requiring that ERCOT search
for and verify data, as commission Staff currently must do under
the existing rule. Further, the commission believes that the rule
would require minimal effort and staff time from ERCOT to cal-
culate the data once per year.

§25.476(b)

Consumer Groups suggested that the rule require an indepen-
dent third-party auditor to review the data, report its findings to
the commission, and comply with any confidentiality provisions
imposed by the commission. The REP Coalition responded that
this is unnecessary because the proposed rule already provides
for independent third-party review in that the independent organi-
zation (ERCOT) will collect the data reported by generation com-
panies and REPs, and will process the data and post the infor-
mation that REPs will need to perform the calculations that will
be reflected on their EFLs.

The commission agrees that requiring a third-party auditor to ver-
ify information submitted by generators and REPs is unneces-
sary and declines to adopt this recommendation.

§25.476(e)

The REP Coalition stated that the phrase "emission rate thresh-
old values as described in this paragraph" in §25.476(e)(5)
should be clarified because it does not appear that any provision
in the proposed rule addresses any such threshold values that
ERCOT would need to calculate. If that phrase is intended to
mean the statewide system average emissions rates for each
type of emission, then the language should be amended to
clarify that intent.

The commission agrees that this clarification is necessary and
makes the recommended change to §25.476(e)(5).

§25.476(f)

The REP Coalition argued that displaying the environmental im-
pact of spent nuclear fuel does not provide any meaningful bene-
fits that would outweigh the burden of calculating and displaying
that information. However, the Consumer Groups opposed this
suggestion. They argued that PURA refers to environmental im-
pact and that nuclear waste clearly has an environmental impact.
In addition, they stated, it would be misleading and deceptive to
issue an EFL that disclosed nuclear power in the fuel mix without
showing the corresponding environmental impact.

The commission declines to remove spent nuclear fuel from the
list. The commission believes that listing nuclear waste is con-
sistent with other forms of fuel and their wastes and helps to pro-
mote the precise understanding of how various fuels contribute
to pollution.

The REP Coalition recommended that the commission add lan-
guage in §25.476(f)(5) to clarify that actual energy generation
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produced by certified REP offset generators can be used to ver-
ify the renewable attributes of a REP’s electricity product.

The commission agrees that this clarification is necessary
and amends this paragraph accordingly. The commission also
makes a corresponding change to §25.476(f)(6) with respect to
the calculation of emissions rates in order to provide consistency
between the two provisions.

New §25.476(g)

The Consumer Groups suggested adding new §25.476(g) to re-
quire REPs to compare the environmental impact of a REP’s
product to the highest and lowest emissions rates in the state.
For reasons already stated in response to the comments re-
ceived regarding question four, the REP Coalition opposed this
suggestion.

The commission believes that the current method of using the
statewide average to obtain an index is valid and appropriate for
comparison purposes and declines to change the current com-
parison method.

Consumer Groups suggested that the commission post on its
Power to Choose website each product-specific emissions rates
submitted by REPs.

The commission declines to adopt this recommendation, as
it is inappropriate to codify internal commission practices in
a substantive rule. Furthermore, the commission’s powerto-
choose.org website already posts copies of each REP’s EFL for
easy comparison, and the commission expects to continue this
practice as long as the commission has the resources to do so.

The REP Coalition recommended that this section take effect 20
days after the date the amendments are filed with the Secretary
of State. To avoid interruption of the process for collecting the
most recent generation data, they argued that the amendments
to subsection (f) should take effect on March 15, 2004. In addi-
tion, they noted that the information due on March 1, under the
proposed rule, should be obtained through a request for infor-
mation from commission Staff.

The commission finds that the effective date of this section
should continue to be June 1, 2004, as provided for in §25.471.
The commission acknowledges that this effective date will
require that the fuel mix and emissions calculations for 2004
to be conducted under the existing rule. The commission Staff
will work with parties in a collaborative fashion to calculate and
provide the required data as promptly as possible for 2004 and
to implement the provisions of this rule.

§25.477, Refusal of Electric Service

The REP Coalition generally agreed with the proposed section,
but requested the consistent application of the terms "applicant"
and "customer" throughout the rule.

The commission has changed the words "applicant" and "cus-
tomer" throughout §25.477 where appropriate.

§25.477(a)

The Consumer Groups commented that §25.477(a)(4) should be
amended to clarify that "offering the customer the opportunity to
pay an outstanding debt" to include the offer of a deferred pay-
ment plan. OPUC agreed that all REPs should be required to
offer a deferred payment plan to customers with an outstand-
ing balance, and stated that under §25.480, affiliated REPs and
POLRs are required to offer deferred payment plans, so compet-
itive REPs should be required to do so too. Consumer Groups

argued that if customers are willing to pay their outstanding debt,
they should not be penalized if they cannot pay the balance all
at once. Furthermore, Consumer Groups asserted that requir-
ing such a plan will ultimately assist REPs in managing their
bad debt so this is a "win" for REPs and customers. Consumer
Groups pointed out Entergy’s Reconnect Package program as
a good example of a program where customers are allowed to
re-establish credit with the company and may pay off their prior
debts over a twelve month period or longer if necessary. The
REP Coalition argued against requiring all REPs to offer deferred
payment plans. They stated that the fact that the customer has
an unpaid balance is evidence that the customer may have al-
ready been granted a deferred payment plan, and offering such
a plan again would reward such a customer by providing yet an-
other chance with no proof that the customer will pay, thus lead-
ing to even further bad debt exposure. Furthermore, the REP
Coalition offered that most REPs could attest that deferred pay-
ment plans do not assist REPs in managing their bad debt.

The commission declines to adopt the Consumer Groups sug-
gested language as the obligation of REPs to offer a deferred
payment plan only extends to customers who have not been is-
sued more that two disconnection or reconnection notices in the
previous 12 months. Further, the commission declines to require
all REPs to offer the customers an opportunity to pay outstand-
ing balances. As discussed previously, the affiliated REP and
POLR have an obligation to provide service to most customers if
requested, whereas other REPs do not. The commission notes
that §25.480(j) has been amended to require all REPs to offer a
deferred payment plan to a customer that expresses an inability
to pay a current balance due, as long as that customer meets
certain criteria as required by §25.480(j)(3). As discussed in the
commission’s response in §25.480(j), customers should be en-
couraged to contact the REP before disconnection to make pay-
ment arrangements. Although the commission declines to adopt
a requirement that REPs offer an applicant a deferred payment
plan to initiate service, REPs are certainly encouraged to offer
such an option as they see fit.

Consumer Groups commented that §25.477(a)(7) is a catchall
provision under which nonaffiliated REPs can refuse service and
gives too much discretion to providers and invites abuse; there-
fore, they argued, it should be stricken from the rule. If there
are other specific nondiscriminatory reasons for refusing service,
Consumer Groups argued that those reasons should be enu-
merated here and not left to the discretion of individual REPs.
Consumer Groups argued that allowing REPs this kind of lee-
way to refuse service while simultaneously granting the power
to disconnect will result in customers being terminated who will
be faced with paying an outstanding debt to a REP (that proba-
bly will not take them back) just so the customer can qualify for
service from the higher priced POLR. The REP Coalition recom-
mended that this subsection remain unchanged, stating that not
allowing a competitive REP the ability to refuse service based on
non-discriminatory criteria is unreasonable and anti-competitive
as it prevents the REP from being able to distinguish itself and
gain a competitive edge.

The commission believes that §25.471 reasonably protects the
consumer from the kinds of abuses for which Consumer Groups
has voiced concern. The commission also believes that it is rea-
sonable to allow competitive REPs other that the affiliated REP
and POLR non- discriminatory reasons for refusal of service in
a competitive market.

§25.477(c)
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Consumer Groups commented that the reference to 15 U.S.C.
§1691 in §25.477(c)(1) is for the Equal Credit Opportunity Act
(ECOA), not the Fair Credit Reporting Act (FCRA), and should
be corrected. Additionally, they pointed out that this paragraph
should also reference 15 U.S.C. §1691(d) of the FCRA. A REP
who refuses service on the basis of credit is also obligated to in-
form consumers of their right to obtain a free copy of their credit
report under the FCRA, 15 U.S.C. §1681(m). Consumer Groups
asked that the commission require both disclosures. Also, the
implementing regulations of the ECOA are codified at 12 C.F.R.
§202 and should also be noted in this subsection. Consumer
Groups also commented that the verbal explanation of specific
reasons for service refusal should be accompanied by an offer to
provide written confirmation of the specific reasons for refusal so
that the onus is not entirely on the customer to know to request
the written notification when they may not even be aware of their
right to request it. Requiring the REP to inform customers of this
right is a middle ground that avoids the burden of requiring the
REP to automatically provide written confirmation while keep-
ing the customers informed of their rights. Consumer Groups
commented also that the verbal notification should occur at the
time of application or verification (when this occurs by telephone)
or within five business days, and then the written confirmation
should be provided within twenty days of the customer’s request.
Requiring a deadline like this gives incentive to the REP to pro-
vide customers with the specific reasons for refusing service in
a timely manner and will act as a barrier to customers seeking
to file a complaint with the commission against a REP that re-
fuses service, as this is information that would be needed for the
commission’s investigation of the complaint. The REP Coalition
disagreed, stating that the FCRA establishes criteria and time-
lines that must be adhered to when notifying customers that they
have been refused service based on credit, and this is sufficient
to ensure that customers receive proper and timely notification.
Furthermore, the REP Coalition argued that it is not necessary
to inform the customer of their right to receive a written response
because it is redundant and an administrative burden.

OPUC commented that the notification process as proposed is
too lengthy and will harm consumer’s attempt to establish elec-
tric service. The FCRA referenced allows a company up to 30
days to accept or reject a credit application and then gives the
creditor another 30 days to reply to a written request by the cus-
tomer for the reasons regarding the credit refusal. They argued
that this would result in delays for the provision of electric ser-
vice to customers who have less than sterling credit histories.
OPUC recommended that notification of refusal of service be
within five days, and then if the customer requests a written re-
sponse, the REP should provide a written response "stating in
detail the reasons for refusal" in 30 days. OPUC argued that a
detailed response is necessary to enable the customer to bet-
ter understand the reasons service was denied so that the cus-
tomer can correct or amend any credit deficiencies. OPUC also
supported the provision of specific reasons within five business
days and believes that it will result in a lower number of written
requests for detailed reasons than would normally occur without
the provision. The REP Coalition disagreed with the requirement
that written notice be provided "in detail" stating that it is overly
broad and unwarranted, and there is no indication that the cur-
rent method of informing customers is inadequate.

The commission amends §25.477(c) in response to the com-
ments of OPUC and Consumer Groups in order to require REPs
to notify customers of the reasons for a refusal of service, but
permits REPs to combine that disclosure with other disclosures

required by law. The commission also corrects the reference to
the ECOA and, in response to the comments of OPUC and Con-
sumer Groups, also adds a correct reference to the FCRA, in
order to ensure that all REPs understand their obligation to fol-
low both statutes. The commission declines to further amend
this rule to reference the more specific portions of these laws as
requested by Consumer Groups because it is unnecessary.

The REP Coalition asked the commission to amend
§25.477(c)(3) to clarify that when a REP provides notice
to a customer for refusal of service, the information in
§25.477(c)(3)(A)-(E) be included in the written notice only.
Consumer Groups disagreed and argued that insofar as the
written notice is not mandatory, this amendment would obliter-
ate the disclosure requirements applicable when REPs refuse
service because a customer would only have to be given the
information in §25.477(c)(3)(A)-(E) if the customer requests
to be notified in writing. Consumer Groups pointed out that
customers will not have to be told that they can file a complaint
with the commission regarding the REP’s refusal or that other
competitive REPs may be available to serve them. Additionally,
Consumer Groups argued that these disclosures should be
both verbal and in writing because a customer who is refused
service should not have to wait to receive a written notice to
find out that they can file a complaint or that there may be other
service options for them.

The commission agrees with the Consumer Groups that the in-
formation in §25.477(c)(3)(A)-(E) should be provided to the ap-
plicant or customer in both the oral and written notification. No
change to the rule has been made.

§25.478, Credit Requirements and Deposits

§25.478(a), Credit requirements for residential customers

Consumer Groups opined that §25.478(a), which permits a REP
to require that a customer establish and maintain satisfactory
credit as a condition of providing service, seems to allow compet-
itive REPs the ability to terminate customers who always timely
pay their electric bills if the customer’s overall credit (e.g., credit
card) becomes unsatisfactory. Consumer Groups indicated that
once a customer has established credit with a REP, the REP
should not be able to terminate service because of a customer’s
inability to maintain a spotless record with other creditors. Con-
sumer Groups suggested that the ability of a competitive REP to
require that a customer "maintain" satisfactory credit should be
limited to the customer’s electric service account.

The REP Coalition commented that it was not aware of any REP
that continually reevaluates the credit rating of a residential or
small commercial customer and then imposes a deposit require-
ment when that credit rating deteriorates. According to the REP
Coalition, in virtually all cases, the REP evaluates the customer’s
payment behavior as a basis for deciding whether to assess an
additional deposit. Nonetheless, the REP Coalition argued that a
REP should be allowed to require an additional deposit because
of deteriorating credit and that the commission has an obliga-
tion to ensure that the REP has reasonable tools to protect itself
against the risk of non-payment.

The commission declines to adopt the recommendation of the
Consumer Groups for the reasons stated by the REP Coalition.
A competitive REP should be permitted to request a deposit from
a customer based on the customer’s credit so long as the crite-
ria used is not discriminatory pursuant to §25.471(c). The com-
mission believes that this is an appropriate policy to ensure that
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REPs have tools to enable REPs to adequately protect them-
selves against non-payment by customers. The commission has
added new paragraph §25.478(c)(4) in order to provide this clar-
ification.

The commission notes that §25.482(c)(2) prohibits a REP
from terminating a customer’s contract for failure to pay for
any charge that is not related to electric service, and believes
that this provision partially addresses the concerns voiced by
Consumer Groups.

OPUC and Consumer Groups suggested that the residential
credit requirements for competitive REPs be the same as those
for affiliated REPs and POLRs in §25.478(a)(3). Consumer
Groups argued that all customers should be able to demonstrate
satisfactory credit to any REP using these criteria and that there
is no rational basis for refusing service to a customer that meets
these criteria. In addition, Consumer Groups asserted that the
need for deposit and credit standards that are more protective
for all customers is even more acute given the commission’s
desire to grant all REPs the right to disconnect customers by
mid-2004. OPUC pointed out that having uniform credit stan-
dards would provide assurance that residential customers are
being treated fairly and consistently and would make it easier
for residential customers who have established credit with the
affiliated REP to switch their service to a competitor. In addition,
OPUC recommended adding language in subsection (a)(3) to
specify that competitive REPs may use credit standards more
favorable to the customer. TCFV argued that all REPs should
be required to waive a deposit requirement for victims of family
violence. They stated that a similar requirement was recently
adopted by the Railroad Commission for natural gas utilities.
TCFV stated that greater numbers of victims would benefit from
the deposit waiver by expanding this provision to all competitive
REPs and encouraging municipally owned utilities and electric
cooperatives to voluntarily adopt this provision.

The REP Coalition disagreed that there should be one set of
credit standards for all REPs. The REP Coalition argued that al-
lowing REPs to have different standards is consistent with PURA
§39.001(d), which directs the commission to authorize compet-
itive rather than regulatory means to achieve the goals of com-
petition, and to adopt and issue rules and orders that are both
practical and limited so as to impose the least impact on competi-
tion. According the REP Coalition, requiring all REPs to adhere
to a single set of standards is not consistent with these PURA
requirements and would strip REPs of the tools needed to man-
age their individual credit risks. In addition, the REP Coalition
asserted that it would significantly impede the ability of REPs to
compete against others based on credit requirements.

The commission declines to adopt Consumer Groups and
OPUC’s recommendation with respect to credit requirement
standards. In general, the commission agrees that in most
instances it is appropriate to have uniform standards for all
REPs to reduce confusion among customers and market
participants and to streamline the rules. However, provisions
governing credit requirements should not be standardized
at this time because affiliated REPs and POLR are required
to serve certain customers: price-to-beat customers and all
requesting customers, respectively. Because of this obligation
to serve certain customers, the commission believes that it
is appropriate to require more detailed credit requirement
standards for affiliated REPs and POLRs in order to ensure that
affiliated REPs and POLRs do not implement policies that have
the end effect of effectively negating that obligation to serve.

Conversely, competitive REPs do not have these same obliga-
tions. Consequently, competitive REPs should continue to be
permitted to set their own non-discriminatory credit requirement
standards. The commission finds that these variations in the
rules are reflective of the differing nature of service provided
by affiliated REPs and POLRs, and are necessary to continue
to foster competition in the market while at the same time
ensuring that all customers have access to electricity services.
Moreover, no evidence has been presented to show that the
existing credit requirements are impeding customers’ abilities to
switch providers. Therefore, the commission retains the current
policy of allowing competitive REPs to use other criteria for
demonstrating satisfactory credit so long as such criteria are
not discriminatory.

The commission declines to adopt OPUC’s recommendation to
add language in subsection (a)(3) to specify that competitive
REPs may use credit standards more favorable to the customer.
Section 25.471(a)(3) already provides that the rules in Subchap-
ter R are minimum requirements.

Consumer Groups proposed adding a definition for "satisfactory
credit rating" as that term is used in §25.478(a)(3)(B) or, at a
minimum, require REPs to disclose the meaning in the terms of
service.

The REP Coalition opposed the Consumer Groups’ recommen-
dation. The coalition noted that credit rating criteria are closely
scrutinized by REPs based on collection experience and may
change frequently. Therefore, the REP Coalition argued, requir-
ing REPs to update their terms of service every time credit crite-
ria change would impose a significant burden on REPs. In addi-
tion, the REP Coalition asserted that such a requirement would
put the electric industry out of step with every other industry.
According to the REP Coalition, the disclosure of credit scoring
criteria would actually be counter-productive, causing customer
confusion rather than enlightenment.

The commission disagrees with the Consumer Groups that the
term "satisfactory credit rating" should be defined in the rule or
the terms of service. It is not appropriate to impose a uniform,
regulatory-based definition for this term or to require REPs to
reveal the criteria used for determining whether a customer has
satisfactory credit. Such criteria may change frequently based
on the market, customer payment behavior, and other factors,
and REPs should have the ability to make such changes without
having to modify its terms of service. It is also important to point
out that §25.477(c)(1) requires a REP that refuses service to a
customer on the basis of credit to comply with the FCRA and
ECOA in providing notice to customers.

The REP Coalition recommended retaining the current rule lan-
guage in §25.478(a)(3)(C), which requires a customer over the
age of 65 to not have a delinquent balance within the last 12
months in order to demonstrate satisfactory credit. The REP
Coalition asserted that it is not aware of any data that suggest
that this group of customers poses a lesser credit risk than oth-
ers. In addition, the REP Coalition was concerned that the pro-
posed language could be read to require the return of any de-
posit made by a customer over the age of 65 immediately upon
adoption of the rule if the customer does not have an outstand-
ing balance. They argued that it would be practically impossible
for REPs to comply with such a requirement both from an oper-
ational standpoint and because the age of the customer will be
unknown in many cases.
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In response, OPUC pointed out that the purpose of this provi-
sion was to give senior citizens an opportunity to establish satis-
factory credit using less rigorous criteria. OPUC stated that the
amendment better effectuates this purpose and clarifies the rule
language.

The commission agrees with OPUC that the purpose of this
provision was to provide senior citizens an opportunity to
establish satisfactory credit with the affiliated REP or POLR
using less rigorous criteria. As a result, the commission amends
§25.478(a)(3)(C) in order to clarify that an applicant or customer
over 65 years of age may be deemed as having established
satisfactory credit as long as the customer is not currently
delinquent in any electric service account.

Consumer Groups recommended amending §25.478(a)(3)(F) to
refer to price-to-beat rates that are charged by the affiliated REP
acting as the POLR for residential customers. Consumer Groups
pointed out that this would prevent a REP that requires prepay-
ment for metered residential service from charging more than
the price-to-beat rate that is in effect for residential customers
served by the affiliated REP.

The REP Coalition strongly opposed the Consumer Group’s sug-
gestion that rates for pre- paying customers be capped at the
price to beat. The coalition noted that PURA §39.107(g) requires
that prices for pre-paying customers be capped at the POLR
prices, which is statutorily different from the price to beat.

The commission disagrees with the Consumer Groups that
§25.478(a)(3)(F) should reference price-to-beat rates. As
pointed out by the REP Coalition, PURA §39.107(g) caps
prices for pre-paying customers at the POLR rate, not the
price to beat. The commission also notes that under §25.43
of this title (relating to Provider of Last Resort), an affiliated
REP is eligible, but is not required, to serve as POLR at the
price to beat. Therefore, the commission declines to make the
proposed change. Sections 25.478(a)(3)(F) and (a)(3)(G) have
been renumbered 25.478(a)(4) and (a)(5) respectively, because
these provisions are not limited to the affiliated REP and POLR.

The REP Coalition proposed retaining the language in
§25.478(a)(4), which provides that a residential customer of
the affiliated REP or POLR may be required to pay a deposit
pursuant to subsections (c) and (d) if satisfactory credit cannot
be demonstrated by the customer using the criteria set forth
in subsection (a)(3). The REP Coalition noted that it sees no
apparent reason why this provision was deleted in the proposed
rule.

The commission agrees with the REP Coalition that any REP
may request a deposit if the customer or applicant fails to demon-
strate adequate credit. The commission amends §25.478(c)(1)
to provide that any REP may request a deposit if the customer
cannot demonstrate satisfactory credit. This provision provides
affiliated REPs and POLRs with the ability to require deposits if
a customer or applicant cannot demonstrate satisfactory credit
through the provisions in §25.478(a).

§25.478(c) and (d)

The REP Coalition recommended revising the provision in
§25.478(c)(3) concerning payment of a deposit by a customer
who has received a disconnection or termination notice. The
REP Coalition suggested that a REP be allowed to require a
deposit if a termination or disconnection notice had been sent
within the last 24 months of service (instead of 12 months, as
proposed). The coalition noted that a 24-month period is more

reasonable and is consistent with the requirement in subsection
(a)(3)(G) that a REP maintain a customer’s payment history for
24 months.

OPUC disagreed with the REP Coalition’s proposal, noting that
it is unreasonable and imposes impossible standards for cus-
tomers. OPUC stressed that a 12-month history of no discon-
nections or terminations combined with one or no late payments
should be sufficient to establish satisfactory credit.

The commission disagrees with the REP Coalition that a REP
should be allowed to require a deposit if a termination or discon-
nection notice had been sent within the last 24 months of service.
The commission finds that a 12-month history with no discon-
nections or terminations and no more than one late payment is
a reasonable standard. Therefore, the commission declines to
make the proposed change.

Consumer Groups opposed eliminating the provision in
§25.478(c)(3) and (d)(3) that would allow a current customer
to avoid paying a deposit if the total amount due on the bill is
paid by the due date, provided the customer has not exercised
this option within the previous 12 months. They pointed out that
allowing customers to have one termination or disconnection
notice every 12 months without penalty (provided the customer
pays the amount due in full) is reasonable and consistent with
the credit requirements in subsection (a)(3).

The REP Coalition argued, however, that the rules should en-
courage responsible payment behavior, and not give customers
the opportunity to avoid a deposit by paying their current bill by
the due date, as suggested by the Consumer Groups. The REP
Coalition supported the proposed language in subsections (c)
and (d) that allows the affiliated REP or POLR to require an ini-
tial or additional deposit from a customer who has been late once
in the last 12 months or has been terminated or disconnected for
non-payment. The REP Coalition stressed that these rules rep-
resent minimum standards and that REPs may choose to not
impose an additional deposit on a long-term customer.

The commission agrees with the REP Coalition that permitting
customers to avoid paying a deposit by paying the current bill
in full does not adequately address the outstanding delinquent
balance owed to the REP, because of the ability of customers to
switch to other providers. The commission agrees with the REP
Coalition that the affiliated REP and POLR should be permitted
to require an initial or additional deposit from a customer who
has been late in payment during the last 12 months or has been
terminated or disconnected for non-payment.

OPUC asserted that all REPs should comply with the initial and
additional deposit requirements in subsections (c) and (d). The
REP Coalition disagreed with OPUC for the same reasons that
the coalition objected to the imposition of uniform credit require-
ments for all REPs.

The commission agrees with OPUC that a customer who has
made timely payments should not be subject to a deposit re-
quirement. The commission has modified §25.478(c)(3) and
§25.478(d) accordingly.

Fire Fly opposed the restrictions on collecting an initial or addi-
tional deposit from an existing customer. They argued that these
provisions limit the ability of a REP in making rational business
decisions based on the credit-worthiness of its customers. Not
requesting a deposit when a customer initially enrolls should not
prohibit a REP from requesting one at a later time.
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The commission believes that the changes made to
§25.478(d)(1) address the concerns voiced by Fire Fly, as
this provision permits non-affiliated REPs to request a deposit
from an existing customer if the REP determines that the
customer no longer meets its credit requirements.

§25.478(e), Amount of deposit

Consumer Groups and OPUC opposed the increase in the max-
imum deposit amount in §25.478(e) from one-sixth to one-fifth of
the customer’s annual billing. Consumer Groups stated that the
bad-debt risk that REPs are exposed to from serving residential
customers under the current deposit limits is manageable and
challenged industry to prove otherwise. They added that cus-
tomers should have the same level of protections that existed
before competition and that the deposit should not be increased
as a means of stimulating the competitive market. Consumer
Groups further argued that the deposit requirements are a sig-
nificant barrier to service for many working class and low-income
customers. OPUC agreed that the proposed deposit is onerous
and suggested that it not exceed the lesser of the sum of the
estimated billings for the next two months or one-sixth of the es-
timated annual billings. At a minimum, OPUC recommended re-
taining the existing rules’ initial deposit requirements.

The REP Coalition, however, supported the increase in the maxi-
mum deposit to 1/5 of a customer’s estimated annual billing. The
REP Coalition pointed out that the current deposit limit is insuf-
ficient to properly protect a REP from additional bad debt ex-
posure that would be incurred pending the ultimate disconnec-
tion of service. The coalition noted that a REP cannot expect to
disconnect a customer for non-payment in fewer than 80 days
(i.e., 30-day billing cycle, plus 10 days to obtain usage and issue
bill, 16 days for customer to be considered late in payment, five
days to issue notice, ten-day notice period, and ten days to pre-
pare and process disconnection). In response to the Consumer
Groups and OPUC, the REP Coalition pointed out that protec-
tion is afforded to customer while the REP holds the deposit be-
cause customers earns interest on the deposit at a rate of 6.0%
per year. The REP Coalition also asserted that the Consumer
Groups’ comments regarding the use of the rules to stimulate
the market are misplaced. In addition, the REP Coalition argued
that Consumer Groups misquoted PURA §39.101(f), which, they
contended, provides that customers shall be afforded the same
level of protection against potential abuses. According to the
REP Coalition, PURA does not require that the commission’s
customer protection rules be exactly the same as the pre- com-
petition rules. While the REP Coalition supported the proposed
change in the maximum deposit amount, the coalition recom-
mended retaining the existing rule language that allows the de-
posit to be based on the greater of the upcoming billing periods
or the annual average.

In reply comments, OPUC opposed the REP Coalition’s proposal
because it unreasonably increases the deposit burden on cus-
tomers. OPUC argued that it is not the function of the customer
protection rules to eliminate normal business risk for REPs.

The REP Coalition pointed out, however, that even a deposit cov-
ering 80 days will not shield a REP from 100% of the risk of the
defaulting customer. They noted that the bad debt cost will be
socialized.

The commission agrees with the REP Coalition that allowing a
maximum deposit of the greater of 1/5 of a customer’s estimated
annual billing or the estimated billings for the next two months is
reasonable. It is reasonable to permit REPs who want to fully

protect themselves from a customer who is determined to be a
credit risk to do so. Otherwise, uncollectible revenues will con-
tinue to put upward pressure on retail prices, and the number of
REPs willing to serve this segment of the market is likely to be
small.

The proposed allowance of 1/5 estimated annual billings is nei-
ther arbitrary nor is it unreasonable. Commission rule require-
ments and normal processing times with respect to billing, dis-
connection, and meter read processing indicate that the 80-day
timeline to disconnect a customer is not an unreasonable esti-
mate, especially if REPs attempt informal efforts short of discon-
nection to obtain payment. The commission notes that no party
challenged the REP’s assertion of an 80-day disconnection time-
line. The commission disagrees with OPUC that this time period
represents normal business risk. This time period is created by
the reality that electricity service is provided on credit of the REP
for 30 days until a meter reading can be performed and transmit-
ted to the REP, and by other regulatory requirements of commis-
sion rules relating to bill payment timelines and notice provisions.
Inclusion of the option for REPs to size a deposit based on the
next two months estimated billings is also reasonable in order
to permit REPs to account for seasonal difference in usage, and
represents no change from the current rule.

The commission does not expect that all REPs will require a de-
posit of the maximum permitted size. Normal competitive forces
(such as increased transaction costs for customers and the in-
terest obligation noted by the REP Coalition) should discipline
REPs to only use a deposit of the maximum permitted size if
there is no other way to mitigate non-payment risk. The commis-
sion notes that there are REPs in the market today that no not
require any deposit, and there is no reason to expect that cer-
tain market participants will continue to distinguish themselves
on this basis.

While deposits are an important tool for REPs to manage credit
risk, they are not the only tool. REPs should exercise due dili-
gence when evaluating an applicant’s credit risk. In addition,
REPs are encouraged to report customers with past-due ac-
counts to the appropriate collection and credit reporting agen-
cies in an effort to recover bad debt expense. This practice would
also assist other REPs because information on customers with a
poor payment history would be available and could be used as a
basis for collecting a deposit or requiring a customer to produce
other acceptable credit.

If the commission rejects OPUC’s proposal to limit the deposit
to the lesser of the sum of the estimated billings for the next
two months or one-sixth of the estimated annual billings, OPUC
suggested that REPs be required to accept the deposit in two
equal payments at least one month apart.

The REP Coalition strongly disagreed with OPUC’s alternative
proposal to require REPs to accept the deposit in two payments.
According to the REP Coalition, this would put the REP in an
unacceptable position from a risk management standpoint be-
cause as soon as the REP begins serving a customer, the REP
becomes responsible for at least 80 days worth of service.

The commission declines to adopt OPUC’s alternative proposal
to require REPs to accept the deposit in two payments. Such a
proposal would negate the protection against non-payment that
a deposit provides for a REP. The commission notes that cus-
tomers who qualify for the rate reduction program are eligible to
pay any deposit that exceeds $50 in two equal installments. The
commission finds that this provides the protection that OPUC is
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seeking for customers who need it the most and that expanding
this to all customers is not necessary.

OPUC opposed the provision in §25.479(e)(1) that would allow a
REP to base the deposit amount on a reasonable estimate of av-
erage usage for the customer class. OPUC pointed out that the
residential class is large and varied and that an average would
not result in a reasonable estimate. If the average is used, OPUC
recommended that it require the average to be appropriate and
reasonable relative to the premise.

The REP Coalition strongly disagreed with OPUC’s suggestion
and noted that in a mass- market situation, REPs cannot rea-
sonably be expected to tailor individual customer’s deposits to
premise-specific standards.

While the commission recognizes that there is variation in cus-
tomer usage within the residential class, the commission main-
tains that it is appropriate to base a customer’s deposit on a
reasonable estimate of average usage for this customer class
for new customers because a REP is not likely to have histori-
cal usage information available. Such an average is a reason-
able, practical, and low-cost method for determining an appli-
cant’s deposit requirement in the competitive market. However,
the commission agrees that if a REP requests additional or ini-
tial deposits from existing customers, the REP should base the
estimated annual billing on the customer’s actual usage, to the
extent it is available. The commission also finds it reasonable to
permit a customer to request that a REP recalculate the required
deposit based on actual usage after 12 months of service with a
REP. Subsection 25.478(f) has been amended accordingly.

§25.478(j), Refunding deposits and voiding letters of guarantee

OPUC indicated that §25.478(j), as proposed by the commis-
sion, requires a REP to refund a deposit when a customer has
paid bills for 12 consecutive billings (or 24 for non-residential)
without having service disconnected for non-payment and with-
out having more than two occasions in which a bill was delin-
quent. OPUC recommended revising §25.478(j) to require REPs
to refund a deposit if there is no more than one late payment dur-
ing the relevant time period. OPUC pointed out that there are
occasions when a bill is late though no fault of the customer’s
(e.g., payment gets lost or delayed in the mail due to holidays
or other reasons). Consumer Groups also pointed out that the
requirement in the proposed rules is too strict and eliminates the
historical protection that allowed two occasions when the bill was
paid, but delinquent.

The REP Coalition replied that OPUC misstated the current pro-
visions of subsection (j). According to the REP Coalition, the
current rule requires the POLR to return the deposit if certain
conditions are met; it does not require all REPs to return the
deposit. The REP Coalition did not fundamentally object to a
requirement that the deposit be returned. However, the coali-
tion suggested that it is more reasonable to require REPs to re-
turn the deposit after the residential customer paid for service
without any late payments for 24 months rather than 12 months,
as proposed by the commission. The REP Coalition indicated
that 12 months is not a sufficient amount of time for a customer
to demonstrate good payment behavior. In addition, the REP
Coalition pointed out that it will take time for REPs to develop the
ability to track a customer’s payment history and, therefore, rec-
ommended that the counter for measuring whether a customer
has met the standard begin with the effective date of these rules.
The REP Coalition also proposed that the deposit be refunded
only upon request by the customer.

In reply comments, OPUC argued that the REP Coalition’s pro-
posal for a two-year retention period for deposits is too long--
twice the length of time required to establish satisfactory credit
in lieu of an initial deposit. OPUC also opposed the REP Coali-
tion’s proposal to require that a customer proactively request the
refund.

Fire Fly opposed the provision that requires all REPs to refund a
deposit after a customer has paid a bill timely for 12 consecutive
months. They argued that such a requirement does not allow a
REP to mitigate the risk profile of its customers over time. Fur-
ther, they argued, that because a REP must currently pay interest
on deposits, these additional restrictions on timing of deposits
further increases the REP’s risk to serve customers.

For the reasons previously stated, the commission declines to
adopt Fire Fly’s recommendation. The commission believes that
12 months of timely payment by a customer is a sufficient amount
of time for a customer to demonstrate adequate credit.

The commission finds that the §25.478(j), as proposed, strikes
the appropriate balance on this issue. The proposed rule en-
sures that a customer’s deposit will be refunded if the customer
pays bills on time for 12 consecutive months (or 24 months for
non-residential service). The commission finds that 12 months is
a sufficient amount of time for a residential customer to demon-
strate good payment behavior. Moreover, if the customer does
not sustain such timely payment behavior, a REP will have the
ability to request a new deposit.

The commission recognizes that the implementation of this new
requirement may pose problems for certain REPs, at least ini-
tially. The commission disagrees, however, that customers with
no late payments in the past year should have to wait a full year
(or two years for non- residential) after these rules go into ef-
fect before the deposit is refunded. The commission finds that
is more appropriate to provide REPs a 90-day grace period after
the effective date of these rules to return any deposits. Section
25.474(j) has been amended in order to provide for this grace
period.

The commission declines to adopt the REP Coalition’s proposal
to return the deposit only upon customer request. Customers
with responsible payment records should have the deposit be
refunded automatically after the conditions set forth in the rule
are met.

The REP Coalition proposed revisions to §25.478(j), which re-
quires a guarantee agreement to be voided and returned to the
guarantor when the REP ceases to serve a customer whose ac-
count was guaranteed. The REP Coalition pointed out that the
proposed rule makes no provision for the possibility that the cus-
tomer will no longer be served by the REP, yet still have a balance
due. In addition, the REP Coalition commented that a guaran-
tor should not be able to escape the obligation to pay for the
guarantee amount if the customer defaults simply because the
guarantor’s service is terminated or the guarantor or customer
move. The REP Coalition stressed that a guarantor’s responsi-
bility should continue until the guarantee is replaced by a deposit
or another guarantee.

The commission agrees with the REP Coalition and amends
§25.478(j) accordingly.

§25.478(k), Re-establishment of credit

Consistent with its recommendation regarding §25.480(j), OPUC
recommended deleting the words "if offered" in reference to the
deferred payment plan.
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The REP Coalition opposed OPUC’s proposal to make deferred
payment plans mandatory.

The commission declines to adopt OPUC’s recommended
change as a deferred payment plan is not required to be
offered to a customer if certain conditions exist pursuant to
§25.480(j)(3).

§25.479, Issuance and Format of Bills

§25.479(b), Frequency and delivery of bills

Consumer Groups supported a specific time limit for REPs
to issue bills. They noted that the 30-day limit as set forth in
§25.479(b)(2) is reasonable and will bring some certainty if
adhered to by REPs and enforced by the commission.

The REP Coalition asserted, however, that REPs should not be
bound by specific timelines when interacting with customers and
proposed that a REP be allowed to issue bills "as promptly as
practical" after the REP receives the meter read data from the
TDU. The coalition noted that a change to the existing rules
is not necessary because billing success has improved signifi-
cantly since market opening. The coalition pointed out that as of
March 2003, only 1.0% of customers had late bills according to
commission Staff’s report on performance measures for the first
quarter of 2003. The coalition added that the percentage of late
bills drops in half when bills that were later for less than 30 days
were removed.

In reply, OPUC asserted that, regardless of REP billing perfor-
mance, there is a definite need for specific, predictable timelines
for customers to receive and pay bills. OPUC noted that under
the REP Coalition’s proposal, customers may be burdened and
confused by arbitrary and chaotic billing procedures.

The REP Coalition indicated that a REP should have the ability
to bill a customer more than 30 days after it receives usage from
the TDU. According the coalition, the harm to the customer from
the delayed billing, if any, is mitigated by the additional time that
customers have to pay backbilled amounts.

While the commission recognizes that billing performance has
improved dramatically since the start of competition, the com-
mission agrees with OPUC and others that there is still a need
for specific, predictable timelines for customers to receive and
pay bills. This will prevent problems associated with customers
receiving large electric bills for multiple months of service. How-
ever, the commission acknowledges that there may be circum-
stance in which a REP may notice an abnormal meter reading,
or other abnormality that may require the REP to validate and
investigate and invoice from the TDU. Therefore, the commis-
sion maintains the 30-day requirement for REPs to issue bills as
set forth in §25.479(b)(2), but provides an exception for cases
in which a REP finds it necessary to perform validation or other-
wise investigate usage or invoices received by the TDU.

The REP Coalition noted that the requirement in §25.479(b)(4)
that an "affiliated REP shall not charge a customer a fee for is-
suing a standard bill" may be a typographical error because it
should apply to all REPs equally. In addition, the REP Coali-
tion recommended adding language to subsection (b)(4) to clar-
ify that if a REP and customer agree to a non- standard bill, the
REP does not also have to provide a standard bill.

The commission agrees with the changes proposed by the REP
Coalition.

§25.479(c), Bill content

Consumer Groups supported the commission’s decision to re-
tain the average unit price of electricity on the bill. They indi-
cated that while this information is not fully accurate for com-
parison purposes, it provides price information that is useful for
consumers.

The REP Coalition, however, proposed deleting this requirement
because it leads to customer confusion and complaints any time
the number does not match or closely match the average price on
the EFL. The REP Coalition pointed out that low usage months,
seasonal prices, and average payment plans could have a sig-
nificant impact on the average price calculation.

The commission acknowledges that the average unit price of
electricity may not match the average price presented on the
EFL. Nonetheless, the commission maintains that the actual av-
erage unit price of electricity is an important piece of informa-
tion to include on electric bills. To address possible concerns
about customer confusion, the commission encourages REPs to
present information explaining this calculation and how it relates
to the EFL on the REP’s website, bill inserts, and other informa-
tional materials.

The REP Coalition proposed modifications to §25.479(c)(1)(L) to
recognize that a REP may not receive all of the information from
the TDU related to meter readings, the kind and number of units
measured, any conversions from meter reading units to billing
units, etc. Therefore, the REP Coalition recommended adding
language that would require the REP to provide the required in-
formation on a bill "if available to the REP on a single, standard
electronic transaction."

Joint TDUs indicated that the intent of the REP Coalition’s pro-
posal was unclear. If the change is proposed to suggest that a
REP will only provide such information if it receives meter data
in the same electronic transaction as the electronic TDU invoice,
Joint TDUs pointed out that the commission should be aware
that the stakeholders have previously decided not to combine
these transactions. Joint TDUs asserted that any requirement
that TDUs include meter data in electronic invoices would require
significant system modifications and complete market redesign.
Joint TDUs suggested that the deletion of the word "single" from
the REP Coalition’s proposed change to §25.479(c)(1)(L) would
eliminate any implication that TDUs should be required to include
meter data in electronic TDU invoices.

The commission agrees that the language proposed by the REP
Coalition, as modified by the Joint TDUs, would improve the clar-
ity of §25.479(c)(1)(L) and amends the rule accordingly.

The REP Coalition urged the commission to clarify in
§25.479(c)(3) that any request by a customer served by
an affiliated REP for an itemization of his/her bill should include
a breakdown that consists of the base price and fuel rate. The
REP Coalition pointed out that the unbundled elements listed
in subsection (c)(2) have no real correlation to the price to beat
and only serve to confuse such customers.

The commission acknowledges that the price-to-beat rate struc-
ture and the structure of non- bypassable charges do not directly
correspond to each other. However the commission believes that
it is important for customers to receive an itemization of non-by-
passable charges, if requested in order to customer be able to
readily compare the price to beat to a rate offer that is structured
as a generation price plus a pass-through of non-bypassable
charges. Affiliated REPs may indicate that the remainder of the
bill, after subtracting the itemization of non-bypassable charges,
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is generation related instead of specifically itemizing "generation
service." The commission amends §25.479(c)(3) accordingly.

§25.479(e), estimated bills

The REP Coalition proposed specifying in §25.479(e) that a REP
that provides an estimated bill should provide the reason for
the estimation only upon customer request. The REP Coalition
pointed out that not all reasons are electronically communicated
or able to be listed on a bill. According to the coalition, if a cus-
tomer has a question, it is necessary for the customer to call
because specific work order may be needed to investigate.

Consumer Groups opposed the REP Coalition’s proposal to
eliminate the requirement in subsection (e) that a REP include
on the bill the reason for the estimated bill. They asserted
that the REP Coalition’s proposal will simply lead to customer
confusion.

The commission disagrees that a REP should provide the reason
for an estimated bill only upon customer request. REPs are al-
lowed to issue estimated bills only in the event that a meter read-
ing or an invoice for non-bypassable charges are not transmitted
to the REP on a timely basis. The commission is not aware of any
reason why the REP could not specify one or both of these rea-
sons on the bill. Therefore, the commission declines to amend
the proposed rule.

Consumer Groups argued that REPs should be required to issue
estimated bills when meter read data are not available to alleviate
payment problems that arise when a customer does not receive
a bill for a month or more. They noted that estimated bills help
consumers manage their electric bills and reduce the need for
payment arrangements. Consumer Groups suggested that the
30-day time limit for REPs to issue an estimated bill should apply.

The REP Coalition strongly opposed the Consumer Groups’ pro-
posal and asserted that estimated bills should be allowed but
they should optional because the REP may not have enough in-
formation to provide a reasonable estimate. In addition, the REP
Coalition indicated that most REP billing systems are not set up
to support estimated billings or billing corrections when actual
data is received by the TDU. The REP Coalition commented that
changes to support such a requirement would be expensive and
time-consuming.

The commission agrees with the REP Coalition that estimated
bills should be optional for a REP. The decision to issue an es-
timated bill necessarily depends on the REP’s business needs
and its customers’ preferences. Therefore, the commission de-
clines to amend the rule as proposed by the Consumer Groups.

The Joint TDUs recommended amending §25.479(e) to require
REPs to report to TDUs and ERCOT a list of ESI-IDs that were
billed on a REP’s estimate of usage or charges. According to the
Joint TDUs, this would assist market participants in addressing
the cause of missing transactions and facilitate the proper rec-
onciliation of the wholesale settlement market.

The REP Coalition strongly disagreed that this type of report is
needed to facilitate reconciliation of the wholesale market. The
REP Coalition was puzzled why the Joint TDUs chose this forum
to make this recommendation and emphasized that it would be
unnecessary and costly.

While the commission recognizes that the reporting proposed
by the Joint TDUs could be useful in certain circumstances, the
commission disagrees that the rule should mandate such a re-
porting requirement. This issue should be addressed, if at all, by

the ERCOT stakeholders. Therefore, the commission declines to
amend the proposed rule.

§25.479(f), Non-recurring charges

The REP Coalition supported the addition of §25.479(f) and
noted that it is important for the rules to specify that TDUs are
responsible for keeping records of meter tests that have been
performed at a customer’s premise. The coalition explained that
there is often disagreement between REPs and TDUs regarding
which entity should maintain the records of meter tests, and
subsection (f) resolves this matter.

In response, the Joint TDUs indicated that TDUs have histori-
cally, and will continue to, maintain meter testing data for each
meter tested based on a meter identification number, not by cus-
tomer or by REP of record. The Joint TDUs noted that regardless
of who requests a meter test, if that meter has been tested within
the four-year period and the test proves to be within tolerances,
the TDU will charge the entity requesting the test pursuant to the
TDU tariff.

The commission notes that proposed §25.479(f) requires TDUs
to maintain a record of all meter tests performed. If the need
arises, the commission will consider specifying the level of detail
of the records in a future rulemaking.

§25.479(h), Transfer of delinquent balances or credits

The REP Coalition proposed deleting the requirement in
§25.479(h) that a REP list "the specific account or address" on
the bill when a delinquent balance is transferred to a current
account. The coalition asserted that this process could result
in many REPs having to re-program billing systems to list on
the bill the specific account number or address from a previous
account. According to the REP Coalition, it should suffice
for REPs to simply list on the bill the amount that has been
transferred.

OPUC and the Consumer Groups disagreed with the REP Coali-
tion’s proposal. They both indicated REP billing systems should
already be programmed to handle this requirement because it
is already in the existing customer protection rules. OPUC also
contended that if a billing system can track a previous account
balance, then it must also track at least the previous account
number, if not the address. Otherwise, OPUC noted, there would
be no way to properly credit and close the overdue account. Con-
sumer Groups added that it is unreasonable to expect customers
to be able to identify whether a transferred delinquent balance is
actually attributable to them without the account and service ad-
dress. OPUC also argued that customers have the right to this
information and that this requirement does not pose an undue or
new burden on REPs.

The commission agrees with the Consumer Groups and OPUC
that this requirement should be maintained. The appropriate ac-
count and address information should be provided to customers
when a delinquent balance is transferred. The commission dis-
agrees with the REP Coalition that the amount transferred is suf-
ficient and, therefore, declines to change the proposed rule.

§25.480, Bill Payment and Adjustments

§25.480(c)

The REP Coalition argued that §25.480(c) should be retained in
its current form and not be altered. The REP Coalition argued
that the Texas Government Code, Chapter 2251, clearly identi-
fies the manner in which bills issued to state agencies are to be
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handled, and absent any indication that the existing rule is vague
or problematic, the rules should not be changed.

The commission agrees that Texas Government Code, Chapter
2251 speaks for itself with respect to the due dates for bills sent
to governmental agencies. The commission deletes the term "no
earlier than the 31st day after the agency receives an invoice."

The REP Coalition stated that §25.480(d) should be modified to
delete the provision that requires a REP to pay interest on an
overbilled amount from the date the bill was issued regardless of
when the customer paid the bill.

The commission agrees with the REP Coalition that, in order to
be made whole, the customer should properly receive interest
from the date of payment, not from the date of the issuance of
the bill. Section 25.480(d)(3)(A) has been amended accordingly.

The REP Coalition argued that the provision in §25.480(d)(4),
which requires REPs to identify billing adjustments for a prior
billing period by billing date or service period should be deleted.
The REP Coalition stated that, at this time, the REP’s billing sys-
tems do not have the functionality to comply with the proposed
amendment and that bringing systems into compliance would
impose a significant expense and operational burden. The REP
Coalition argued that the provision seems unnecessary consid-
ering that, to the REP Coalition’s knowledge, customers have
not complained about the manner in which re-billed statements
are presented. Therefore, the REP Coalition recommended that
the provision be deleted, or, at the very least, amended to reflect
only that the adjustments shall be identified on the bill.

In reply, OPUC argued that allowing a customer to know what
they are paying for and giving the customer the ability to check
the information against the customer’s own records is a funda-
mental customer safeguard. OPUC stated that it did not believe
that providing the information pursuant to §§25.480(d)(4) and
(e)(6) imposed an undue burden on REPs, given the existence
and initialization of automatic billing systems.

The commission agrees with OPUC that it is a fundamental cus-
tomer safeguard to inform customers about what they are paying
for and check the REP’s information against the customer’s own
records. Therefore, the commission retains the provision that a
REP must identify billing adjustments for a prior billing period by
either billing date or service period.

Consumer Groups stated that REPs should only be permitted
to adjust a customer’s bill for a company’s mistake when the
customer is paid restitution for the error. Therefore, Consumer
Groups asked that REPs be required to provide customers a
minimum $10 credit on any bills that are incorrect in order to
compensate the customer for inconvenience.

The REP Coalition disagreed with the Consumer Groups’ pro-
posal to require REPs to pay a $10 credit to customers that are
billed incorrectly. The REP Coalition noted that the Consumer
Groups’ proposal is based on the false premise that it is always
the REP that is responsible for the billing error. In reality, the
TDU or ERCOT could also be the cause of a billing error. Fur-
thermore, the REPs have taken significant action to assure that
customers receive accurate bills in a timely manner, but there
are and will continue to be situations beyond the REP’s control
that result in billing errors, and REPs should not be penalized for
such occurrences. The REP Coalition also argued that commis-
sion only has the authority to assess administrative penalties,
and the commission cannot order, or require through rule, that
REPs must pay customers $10 when an overbilling occurs.

The commission agrees with the REP Coalition with respect to
events outside a REP’s control that may lead to billing errors.
The commission recognizes that there are many market partic-
ipants involved in the billing process. Therefore, billing errors
cannot always be attributed to the REP, and to require the REPs
to incur the cost of all billing errors in inequitable. The commis-
sion declines to amend the rule.

§25.480(e)

The REP Coalition and Fire Fly supported the proposed amend-
ment to §25.480(e). The REP Coalition argued that currently,
TDUs have little incentive to submit usage information on a timely
basis. REPs rely on the TDUs to send the usage information so
that the REP can bill the customer, and the REP Coalition argued
that if the commission does not impose a deadline on TDUs for
submission of billing transactions, then the REPs bear a dispro-
portional risk for loss of billing to that of TDUs. The REP Coalition
asserted that it is only appropriate that TDUs and REPs equally
share the six-month backbilling period in the current rule.

Fire Fly noted that §25.480(e) allows a TDU to correct bills for
meter errors for up to six months consistent with §25.125. This
exception could result in a REP receiving a bill from the TDU
past the 180 (or even 190 day) window in which the REP is al-
lowed to bill the customer. Therefore, Fire Fly suggested that the
commission include an exception that allows the REP to bill the
customer if the TDU submits a backbill based on a meter error
past the 180- or 190-day window.

Consumer Groups argued that §25.480(e) is too lenient on mar-
ket participants. Consumer Groups stated that billing is a con-
tinual problem and that the proposed rule amendments are a
step towards greater protection of REP’s interests and lesser
protection of the consumer’s interest. In initial and reply com-
ments, Consumer Groups argued that §25.480(e) should limit
backbilling to sixty days; rather, than simply divide between the
REP and the TDU the six-month backbilling period.

The REP Coalition responded that the Consumer Groups do
not realize the complexities involved in the multi-party billing
process. REPs have every desire and incentive to bill customers
as quickly as possible, and the majority of bills are submitted
to customers in a timely manner. The REP Coalition noted,
however, that there are situations where usage data is not
available, and the REP must wait to receive this information
from the TDU. The REP Coalition argued that the current
limitation on backbilling is far more generous to consumers than
backbilling was before competition. Additionally, the customers
are not harmed by backbilling because the customer is given the
time equivalent to the backbilling period to pay the backbilled
charges.

The commission agrees with the REP Coalition that, due to mar-
ket complexities, 60 days is not a sufficient amount of time to
allow for backbilling and declines to amend the rule. Addition-
ally, the commission agrees with Fire Fly that REPs should also
be allowed to bill for meter errors past the 180 limitation.

AEP and Joint TDUs stated that the proposed limitation on billing
by a TDU for past usage that was initially underbilled, includ-
ing underbilled charges, is contrary to the Texas Civil Practice
and Remedies Code. Section 16.070 of the Texas Civil Prac-
tice and Remedies Code prohibits a contract or agreement from
purporting to shorten to less than two years the limitation pe-
riod to bring suit on a contract or agreement. AEP and Joint
TDUs argued that the TDU’s tariff is a contractual agreement

ADOPTED RULES May 14, 2004 29 TexReg 4797



between the TDU and the customer, and the proposed amend-
ment to §25.480(e) shortens the limitation period for which the
TDU can seek to recover charges to 90 days for bills that were
previously issued and 100 days from the end of the billing cy-
cle for charges that were not previously issued in a bill. Such a
shortening of the statute, according to Joint TDUs and AEP, is
prohibited by Texas statute. Additionally, AEP argued that case
law and commission precedent support the position that billings
for utility service are subject to the statute of limitations embod-
ied in the Texas Civil Practice and Remedies Code. According
to AEP, the commission would exceed its authority by adopting
the 90 day limitation on backbilling because a state agency has
no authority to adopt a rule that is inconsistent with state law.
Additionally, the commission has only those powers that are del-
egated to it by the legislature in clear and express statutory lan-
guage, together with any implied power that may be necessary
for the commission to perform a function or duty that the legisla-
ture has required of the agency in express terms. AEP stated
that while the commission has a general grant of authority in
PURA to adopt customer protections, PURA’s general grant of
authority over billing practices is not an express grant of author-
ity to alter limitation periods that are expressed in the Texas Civil
Practice and Remedies Code. In fact, the commission’s grant of
authority in PURA makes no mention of the Texas Civil Practice
and Remedies Code. Additionally, AEP asserted that the com-
mission cannot argue that the obligation to adopt customer pro-
tection provisions necessarily implies that the commission can
adopt a rule that differs from existing law, nor can the commis-
sion argue that it is necessary to apply the rule in a manner that
compels TDUs to provide free service when billing delays are be-
yond the TDU’s control. AEP also offered that, depending on the
amount of potential loss, requiring TDUs to provide free service
when billing delays are beyond the TDU’s control could present
a confiscation issue. AEP stated that the principles of statutory
construction support the conclusion that the commission cannot
adopt the proposed amendments in §25.480. The principles of
statutory construction provide that a new statute should be in-
terpreted in harmony with existing law, rather than override it.
According to AEP, if the commission does have authority over
billing such that the commission can limit backbilling, then the
commission can harmonize such authority with existing law by
adopting a rule that sets the limit for backbilling at something be-
yond two years, so that the rule does not conflict with the Texas
Civil Practice and Remedies Code. Finally, AEP suggested that
thirty days should be adequate time for a REP to pass on any
corrections to its customers; therefore, at least 150 days should
be permitted for TDUs to submit corrected bills, even if REPs
must bill customers within 180 days of consumption.

Additionally, Joint TDUs provided that if the commission elects
to alter the time period for TDU invoicing of underbillings, then
such a change should be considered in a proceeding noticed as
an amendment to the Tariff.

In response, the REP Coalition argued that changes to the TDU’s
backbilling limitation should be addressed in both the customer
protection rules and in the TDU tariffs because the two provisions
must work together.

The REP Coalition and OPUC disagreed with AEP and the Joint
TDUs that the proposed language violated the Texas Civil Prac-
tice and Remedies Code. The REP Coalition argued that the
Texas Civil Practice and Remedies Code limits the amount of
time in which a suit to collect on a debt can be brought, and the
commission is not limiting the amount of time in which a suit to
collect can be brought. Rather, the REP Coalition argued that

the commission is effectively specifying the time period within
which the customer may be informed of the totality of its debt,
and that requiring the TDUs to inform a the customer of its debt
within 90 days from the end of the billing cycle is a reasonable
limitation. Likewise, OPUC argued that the Texas Civil Practice
and Remedies Code §16.070 is not applicable to the backbilling
of customers because backbilling is not a lawsuit and the Texas
Civil Practice and Remedies Code only addresses when a suit
may be brought for a contract, agreement, or stipulation.

The commission agrees with the REP Coalition that the Joint
TDU’s reference to the Texas Civil Practice and Remedies Code
is misplaced and believes that the commission has ample author-
ity under PURA to require timely bills be issued to both REPs
and customers. The commission notes that limitations on the
ability of utilities to correct underbillings precede retail competi-
tion. However, the commission does agree that issues relating
to billing by TDUs are more appropriately addressed in revisions
to the standard Tariff for Retail Electric Delivery Service, in or-
der to minimize the potential for conflicting provisions in different
commission rules.

The commission therefore deletes §25.480(e)(1) and all related
restrictions on corrections of underbilling by TDUs. Instead, the
commission intends to immediately open a limited rulemaking on
the standard tariff to address only this issue, and proceed with
a proposal for publication based upon comments made in this
proceeding.

The Joint TDUs argued that the six-month period for adjustment
of underbillings, with an unlimited time period for documented
and justified corrections, was a long-standing component of
the vertically-integrated electric industry. Therefore, prior to
competition, customers received adjusted bills for underbilled
charges exceeding six months when such usage was docu-
mented and justified. Joint TDUs argued that today’s market
is far more complex with more participants involved in billing,
and the complexity will only increase with the introduction of
competitive metering. Yet, the commission is now proposing to
limit the backbilling period even further, and the consequence
will be that even though service has been provided, in many
instances the provider will not be compensated. Joint TDUs
also argued that the proposed rule amendment is not a rational
means of promoting timely billing. The TDUs already have an
interest in collecting revenues as quickly as possible, but when
delayed billing or underbilling occurs it is usually beyond the
TDU’s control.

The commission notes that restrictions on corrections to under-
billings by electric utilities predated retail competition. The com-
mission also notes that TDUs are responsible for reading me-
ters, utilizing that meter data to generate and invoice for non-by-
passable charges, and transmitting both usage information and
invoices to REPs. It is unclear how delays in that process are
"usually beyond the TDU’s control" as the TDUs, unlike REPs,
are the entity responsible for reading the meter. As previously
mentioned, the commission has concluded that the changes to
the limitations on TDU backbilling should not be addressed in
this rulemaking, and the commission will address this issue in a
future limited rulemaking.

Joint TDUs also argued that even if the amendment promotes
timeliness of billing, it does so to the detriment of billing accuracy
despite the directives in PURA §17.004(a)(7) and §39.101(a)(7)
that the commission provide for accurate bills. Joint TDUs also
argued that the limitation on backbilling would mean the re-intro-
duction of the uncollectible expense in the cost of service. The
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commission disallowed the uncollectible expense in the transi-
tion to competition because it was assumed that there was little
risk in collecting from the TDU. However, Joint TDUs stated that
the limitation would erode that assumption and could make some
amount of uncollectible expense necessary.

In response, the REP Coalition expressed concern at the Joint
TDUs’ assertion that the backbilling limitations will be detrimen-
tal to billing accuracy. The REP Coalition stated that it was not
aware of any reason that the billing accuracy should necessarily
decrease as a result of the proposed changes, and if accuracy
does diminish as suggested by the Joint TDUs, then the REP
Coalition urged the commission to take appropriate steps to cre-
ate further incentives for billing accuracy.

The commission agrees with the concern voiced by the REP
Coalition concerning the assertions made by the TDUs that the
timely performance by a TDU of its duties under the Tariff for
Retail Electric Delivery Service will necessarily result in TDUs
submitting inaccurate bills. The commission disagrees with the
premise that a TDU will necessarily need to be compensate
through the inclusion of an uncollectible expense if the TDU fails
to accurately and timely read meters and generate invoices. The
commission has concluded that the changes to the limitations on
TDU backbilling should not be addressed in this rulemaking, and
the commission will address these issues in a future limited rule-
making.

The Joint TDUs supported the exceptions for meter error and
theft of service and requested that theft of service in §25.480(e)
be referred to as tampering or unauthorized use.

The commission agrees with the Joint TDUs that theft of service
should be referred to as meter tampering and changes the rule
accordingly.

The Joint TDUs proposed exceptions to the backbilling limitation
and argued that if the commission does not include the Joint
TDUs’ proposed exceptions, then TDUs should be allowed to
reject all market transactions that require backdating beyond the
limitation period set forth in the rule.

In response, the REP Coalition expressed concerns regarding
the suggestion by the Joint TDUs that if the commission adopted
the backbilling limitation, then the TDUs might not participate in
back-dated move-ins under the rules. The REP Coalition noted
that the TDU tariff imposes the requirement that the TDUs must
submit all data recorded in the customer’s meter to the REP and
the failure to do so would be non-compliant with the TDU Tariff.
To address concerns that TDUs might not participate in back-
dated move-ins or might not provide all the usage data to the
REPs, the REP Coalition proposed language for §25.480(e) to
ensure that the TDUs comply with the tariff requirement to sub-
mit data to the REPs and to exempt backdated move-ins from
the backbilling limitations.

To the extent back-dated transactions are needed to remedy
unauthorized switches or improper disconnection, the commis-
sion expects TDUs to participate in back-dated move-ins as
required. The commission declines to adopt the REP Coalition’s
proposed language regarding the provision of records to the
REP. The transfer of records among market participants is
an issue between the TDU and the REP; therefore, it is more
appropriately addressed in the TDU tariff. Considering that
the TDU tariff governs the provision of records to the REP,
the commission concludes that the issue has already been
adequately addressed.

Joint TDUs requested an exception for backbilling related to in-
advertent switches and move- ins. According to Joint TDUs, the
TDUs often have to manually backdate premise ownership to
correct a REPs inadvertent switch or unauthorized billing. Such
inadvertent switches are beyond the TDU’s control and are typ-
ically unrelated to the delivery of electricity. In such cases, the
manual adjustments to correct inadvertent switches often require
backbilling beyond three, six, and even nine months. While the
Joint TDUs supported the proposition that inadvertent switches
should be resolved between REPs without the involvement of the
TDU, the TDUs do often have to cancel and rebill for inadvertent
switches, and the limitation in §25.480(e) could operate to pre-
vent the TDUs from recovering associated charges beyond 90
days.

The REP Coalition agreed with the Joint TDUs that TDUs should
be able to backbill beyond 90 days where a backdated move-in is
processed to resolve an inadvertent switch. The REP Coalition
noted that the backdated move-in should be exempted because
under §25.495 the backdated move-in must be used to correct
an unauthorized switch on a retroactive basis.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

Joint TDUs requested an exception for the safety-net move in. As
a result of the safety-net move in, TDUs receive a hard-copy re-
quest for service, but they might not receive the electronic trans-
action for several months. Therefore, the TDU can provide ser-
vice for months before they can submit a bill. If the electronic
data is significantly delayed, then the TDUs will not be able to
bill past 100 days. Additionally, if REPs can bill as far back as
180 days but only have to pay the TDU for 90 or 100 days worth
of charges, then the REPs have little incentive to transmit the re-
quired move-in transactions on a timely basis.

In response, the REP Coalition disagreed with the Joint TDUs’
recommendation that the safety-net move in process be ex-
empted because the newly adopted §25.487 requires the REP
requesting the safety-net transaction to timely submit the elec-
tronic transaction to support the safety net. The requirement
to timely submit the electronic transaction alleviates the Joint
TDUs’ concern that the electronic transaction could take months
for which the TDU would be prohibited from backbilling.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

Joint TDUs also argued that there should be an exception for
market synchronization. Due to the complexities of the market,
an effort has been underway to "synch-up" the market data of
ERCOT, TDUs, and REPs. Joint TDUs stated that because of
the market synchronization process, a significant number of data
corrections have been made, and will continue to be made, to
historical transactions. If the proposed rule prohibits billing past
90 or 100 days, then TDUs would be unable to collect for those
transactions in which data must be corrected as a result of mar-
ket synchronization.

In reply, the REP Coalition suggested that the commission reject
the Joint TDUs assertion that there needs to be an exception to
allow for synchronization of market data. While the REP Coali-
tion acknowledged that there are market synchronization issues,
the REP Coalition argued that the Joint TDUs failed to give any
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justifiable reason as to why TDUs should be able to backbill for
market synch underbillings when the REP may not even be able
to find the customer. The REP Coalition also asserted that the
backbilling limitation will act as incentive for TDUs to improve
their billing operations. The REP Coalition agreed with the Joint
TDUs that there are some problems that will not be capable of
detection and resolution before the 90- day limit, but the REP
Coalition asserted that the REPs also experience problems that
cannot be detected and resolved before the limitation imposed
on the REPs. Despite the fact that some billing problems will
persist for both TDUs and REPs, the REP Coalition argued that
the limitations would prompt TDUs to issue timely and accurate
bills.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

Joint TDUs also suggested that there should be an exception for
mandated true-ups and market problems. There are instances
where the commission or other market authority, such as ER-
COT, takes actions that necessitate rebilling. An example is the
adjustment by ERCOT to the 4CP data in Fall 2002, which re-
sulted in the need for TDUs to rebill a significant number of mar-
ket participants. Joint TDUs argued that if such adjustments
were necessary, then the TDUs would be unable to collect the
associated underbillings, even though under the proposed rule
TDUs are liable for overbillings.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

Joint TDUs proposed that the commission create an exception
for REP requested backbilling. On occasion, REPs ask TDUs to
backdate market transactions to correct errors beyond the TDU’s
control. The request to backdate means that the TDU has to can-
cel and rebill for all the billing period associated with the correc-
tion. Under the proposed rule amendment, TDUs would not be
able to collect for backbilled charges past 90 or 100 days, even
though the request to cancel and rebill came from the REP.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

The Joint TDUs also stated that it is inequitable to allow REPs to
backbill for 180 days from the date of the original bill (or 190 days
from the end of the billing cycle), but TDUs can only backbill for
90 or 100 days. According to TDUs, the rule amendment would
mean that REPs are authorized to backbill a customer for twice
as much service as the TDU, and the result is that the customer
must potentially pay for TDU corrected charges that are not, in
turn, paid to the TDU.

The REP Coalition disagreed with the Joint TDUs’ assertion that
the backbilling limitations are inequitable. The REP Coalition as-
serted that the provision is not inequitable because under the
current system the TDU is guaranteed payment regardless of
the REP’s ability to collect from its customer. In fact, in the case
of underbilling, the REP may not even be able to find its cus-
tomer or collect underbilled charges from the customer because
the customer may have moved away by the time the REP re-
ceives the usage data from the TDU. So, while the TDU is made
whole because the REP must pay the TDU, the REP is out wires

charges and revenue because the TDU issued a backbill for rea-
sons beyond the REP’s control. Additionally, the REP Coalition
noted that backbilling by the TDU is inequitable to the REP be-
cause it impedes the REP’s cash flow and often results in calls to
the REP’s call center. Additionally, if the customer attributes the
underbilling to a mistake on the REP’s part, then the underbilling
can harm the REP’s relationship with its customer. Therefore,
the REP Coalition argued, the notion that the proposed rule cre-
ates inequities that advantage the REP are baseless.

The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

Joint TDUs also argued that there could be inequities if the REP
contractually arranges with a customer who is allowed to waive
the customer protection rules for the ability to backbill outside of
§25.480(e). If the REP and a large commercial customer agree
that the REP can backbill the customer, then the REP can re-
cover for charges beyond 90 or 100 days, but the TDU is bound
by the limitation period in the rule. To address this issue, the Joint
TDUs offered that if the commission does adopt the backbilling
limitations, then the limitations should only apply to residential
and small commercial customers.

In reply comments, TIEC and the REP Coalition disagreed with
the Joint TDUs assertion that inequities would result if the REP
contractually agreed with a customer to waive the backbilling lim-
itations under §25.480(e). Both TIEC and the REP Coalition
argued that the contract between the REP and customer has
no bearing on the TDU’s responsibility to submit timely wires
charges to the REP. TIEC offered that all customers, large and
small, need timely and accurate bills and the TDUs should be re-
quired to adhere to the same billing standards for all customers.

The commission agrees with the REP Coalition and TIEC that an
agreement between the REP and the customer has no bearing
on the TDU’s responsibility to submit timely and accurate bills
to the REP. The commission has concluded that the changes to
the limitations on TDU backbilling should not be addressed in
this rulemaking, and the commission will address these issues
in a future limited rulemaking.

The Joint TDUs argued that the 90/180 limitation period in
§25.480(e) is inappropriate because, pursuant to §25.479(b)(2),
REPs only have 30 days to bill a customer after the REP receives
the usage data and any related invoices for non-bypassable
charges. Both Joint TDUs and AEP argued that if the REP has
to bill the customer within 30 days, then it is unnecessary for the
limitation provisions of §25.480(e) to give the REPs 180 or 190
days to bill the customer. Even if §25.479(b)(2) did not require
REPs to send out a bill within one month, 30 days is ample time
for the REP to bill the customer in the event of a rebill because
all that is required is issuance of a new statement.

The REP Coalition argued that there is no credible basis for the
Joint TDUs assertion the REP’s backbilling period should be lim-
ited to 30 days as provided in §25.474. The REP Coalition noted
that the Joint TDUs failed to offer any compelling evidence that
TDUs face any more operational difficulties in rendering a bill on
some occasions than does a REP.

In reply comments, Fire Fly urged that regardless of what back-
billing limitations the commission adopts, if any, the commission
should be mindful that in addition to the TDU’s backbilling time-
line, the REPs need adequate time to issue a new bill and collect
revised charges.
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The commission has concluded that the changes to the limita-
tions on TDU backbilling should not be addressed in this rule-
making, and the commission will address these issues in a fu-
ture limited rulemaking.

The REP Coalition argued that under the current rules any time
a REP offers any deferred payment plan to a customer, includ-
ing voluntarily offering a deferred payment plan, the plan must
meet the terms proscribed in the rules. The REP Coalition rec-
ommended modifying §25.480(e) to allow a REP to offer a de-
ferred payment plan with terms that differ from those mandated
by §§25.480(j)(3)(A) and (B), if the payment plan is offered to
a customer who does not meet the circumstances specified in
§25.480(j)(3)(A) and (B).

The commission amends §25.480(j)(5) to indicate that the
specific provisions related to initial payment and number of
installments only applies to situations where a customer has
expressed an inability to pay and has received a disconnection
notice, and not in events of underbilling, which is addressed in
§25.480(e)(3). The commission has also amended the rule to
require all REPs to offer deferred payment plans to customers
who express an inability to pay, subject to the provisions of
§25.480(j)(3), but believes it only appropriate to require the
prescriptive requirements in (j)(5) when the customer faces
imminent disconnection.

The REP Coalition also argued that the initial payment under a
deferred payment plan should not be limited to 10% of the bal-
ance that is due. A 10% down payment is not sufficiently high
enough to compel a customer to complete the payment plan,
they argued. Also, the rule contemplates a minimum of four pay-
ments under the plan; thus, it is reasonable that the initial pay-
ment be equal to one-fourth of the total balance due.

The commission agrees with the REP Coalition’s proposal to per-
mit up to a 25% initial payment to initiate a deferred payment
plan, as the rule contemplates at least four payments. Allowing
a 25% initial payment will result in each payment being equal
(assuming a three-month period to pay the remaining amount)
to the total outstanding balance.

The REP Coalition argued that it should not have to send a ter-
mination or disconnection notice to a customer, if the customer
does not fulfill the obligations of the deferred payment plan. If the
terms of the plan are presented to the customer and those terms
include disconnection or termination if the payment obligations
are not made, then the REP should not have send an additional
notice to the customer. The REP Coalition argued that sending
additional notice may actually put the REP at greater financial
risk than if it had not offered a payment plan in the first place.

OPUC disagreed with the REP Coalition’s proposal to allow dis-
connection or termination without additional notice for customers
who fail to meet a deferred payment plan. OPUC noted that a
customer may be satisfying the plan for months and then fail to
meet his or her obligation, and the termination or disconnection
notice may not only serve to alert the customer that serious con-
sequences are about to ensure but may alert some customers
to the fact that their roommate, spouse, or other co-responsible
party has not made the payment that should have been made.
Therefore, providing notice after a deferred payment plan may,
in fact, help keep termination and disconnection rates down. Fi-
nally, OPUC noted that the right to receive notice before electric
service is disconnected or terminated is a right that is guaran-
teed in the existing rules-- §25.480(j)(7)--and to take away that
right for deferred payment plan customers violates the legislative

intent of PURA § 39.101(f), which provides that customers are
to be no worse off than they were before deregulation.

The commission agrees with OPUC that customers have a
right to receive a termination/disconnection notice before being
disconnected, and such a right extends to customers who have
failed to meet the payment arrangements of a deferred payment
plan. The commission recognizes a difference between a
customer knowing that termination/disconnection is a possibility
when the customer enters the deferred payment plan and the
customer knowing that termination/disconnection is going to
occur on a date certain due to the failure to meet the terms
of the deferred payment plan. Additionally, the commission
concludes that the importance of informing a customer that a
termination/disconnection is imminent outweighs the possibility
that REPs could incur greater financial risk by sending additional
notice.

Although Fire Fly stated that it currently offers deferred payment
plans in some cases, it argued that requiring a REP to offer such
plans in all situations is not in the best interest of the competitive
market. Fire Fly proposed that REPs should not be required
to offer deferred payment plans to customers receiving service
under a prepaid service plan. They also suggested that all REPs
should be allowed to offer prepaid service plans as an alternative
to offering a deferred payment plan. They argued that requiring a
REP to continue service when a customer, who as a condition of
receiving service, was supposed to make an advanced payment,
and then fails to make timely payments, establishes a market rule
that will create a high risk for the REP. They contended that this
would ultimately stifle innovation in the offering of new services
to hard-to-serve customers.

The commission disagrees with Fire Fly that REPs should not
be required to offer deferred payment plans to customers receiv-
ing service under a prepaid service plan for the reasons stated
in response to the comments received in response to question
one. The commission does agree that pre-paid service providers
provide service in a different manner than other REPs and will
reconsider this policy in the future if it becomes apparent that
such a policy is inhibiting innovation in the market.

Consumer Groups argued that the bill payment and assistance
provisions of §25.480(g)(2) fall far short of the program re-
quirements that Consumer Groups would like to see in place
across Texas. Consumer Groups argued that it is appropriate
for the commission, pursuant to its authority under PURA
§17.004(a)(11) and §39.903(g), to require service providers
to make available voluntary contribution programs with the
following parameters: (1) REP and POLR would inform new
customers about the opportunity to contribute to a bill payment
assistance program at enrollment and offer the customer the
opportunity to donate a fixed amount each billing cycle; (2)
All bills would have a check box or write-in space for period
customer donations; (3) All REPs would inform customers
about the bill payment assistance program through quarterly
bill inserts; (4) TDU would collect money from all REPs. Do-
nated funds would then be distributed to customers in need
through community organizations in the TDU’s service territory.
This would assure that funds would be protected from REP
creditors as in the NewPower bankruptcy; (5) Ten percent of
donations would be used to promote bill payment assistance
programs on a statewide basis; (6) Encourage TDUs to match
customer contributions with shareholder funds (Require TDUs
that currently offer shareholder-matching fund to continue at
1999 levels). Consumer Groups argued that the current rule
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requiring a REP to disburse funds through an agency should
be retained because allowing REPs to operate their own bill
payment assistance programs will create a conflict of interest
between the desire of donors to help the needy and the desire
of the REPs to utilize these funds to pay off bad debt. Also,
REPs would not be held accountable to the nondiscrimination
requirements that apply to assistance agencies, and without the
contributions going through an assistance agency, the donations
are not tax deductible so fewer donations will be made.

In response, the Joint TDUs argued that the Consumer Groups’
proposal is the same proposal that commission Staff rejected
earlier in this proceeding. Absent legislative direction to set up a
bill payment and assistance program as requested by Consumer
Groups, the commission should reject Consumer Groups’ pro-
posal. According to the Joint TDUs, the program advocated by
Consumer Groups would place a burden on the TDUs to admin-
ister and the commission would have to dedicate resources to
oversee the program. Joint TDUs argued that the rule currently
requires the REPs to administer a bill payment assistance pro-
gram, and the current program is adequate; therefore, the Con-
sumer Groups’ proposal should be rejected.

The REP Coalition responded that in a competitive market, the
commission should not mandate that REPs match contributions
for bill payment assistance programs. The REP Coalition argued
that many Texas REPs are small, developing companies that
cannot survive under the strain of additional costly regulatory
requirements. The REP Coalition noted that the matching of bill
payment assistance plans by vertically integrated utilities before
the advent of competition was not a commission requirement.
The REP Coalition also argued that PURA §39.903(g) contem-
plated that low income programs offered by REPs would change
once retail competition began because the provision only pro-
hibits the lowering of programs offered to low-income customers,
until customer choice is introduced. The REP Coalition also dis-
agreed with the Consumer Groups’ assertion that REPs operat-
ing payment assistance programs are a conflict of interest. The
REP Coalition noted that the REPs must file annual reports that
track the total amount of customer contributions and the amount
of money disbursed by the REP; therefore, the REPs are liable
for the payment assistance program contributions. Finally, the
REP Coalition argued that the Consumer Groups’ assertion that
REPs would not be held to the non-discriminatory standards that
apply to assistance agencies is incorrect because REPs are al-
ways held to the commission’s non-discrimination provisions and
there is no reason for the REPs to stray from those non-discrim-
ination requirements when disbursing funds for bill payment as-
sistance.

The commission agrees with the Joint TDUs and the REP Coali-
tion that the bill payment assistance programs should continue
to be operated through REPs. REPs are required to file annual
reports detailing bill payment assistance activities, and this com-
mission oversight helps to ensure that donated funds are used
for bill payment assistance programs. Additionally, the commis-
sion declines to require TDUs to continue to fund programs at
the 1999 levels. Under PURA §39.903(g), the legislature only
intended the freeze on reductions in bill payment assistance pro-
grams to last until customer choice was introduced. The com-
mission agrees that in a competitive market, neither TDUs nor
REPs should be forced to contribute to such programs. Finally,
the commission agrees with the Joint TDUs that if the TDUs were
to collect and disburse the funds to private agencies, then the
commission would have to use resources to set up oversight of
that activity. The use of such resources is unnecessary because

under the current rule, bill payment and assistance programs can
be adequately administered by the REPs. The commission also
notes that the commission currently utilizes extensive resources
to oversee the System Benefit Fund, a program that was explic-
itly required by the Legislature, is funded through a non-bypass-
able charge and that will provide approximately $100 million in
discounts to low-income customers during fiscal year 2004.

Consumer Groups argued that §25.480(h) should not be writ-
ten to allow REPs to refuse customers with delinquent balances
a level or average payment plan. Consumer Groups argued
that customers who have delinquent balances are precisely the
customers that need a level and average payment plan, and to
refuse flexible payment provisions to a customer with payment
problems is anti-consumer.

In reply, the REP Coalition argued that it should not have to offer
a level and average billing plan to a customer with a delinquent
balance. Level and average billing plans are costly to admin-
ister and they expose the REP to credit risk at certain times in
the billing plan cycle. Therefore, the REPs should be allowed to
set their own requirements for participation in a level and aver-
age billing plan. Additionally, if a customer enters the program
during high usage periods and is billed a lower average amount,
the customer will find themselves in a severe financial bind if the
customer misses just one or two payments. Therefore, it is rea-
sonable that REPs should be allowed to limit participation in the
programs to customers who are meeting their payment obliga-
tions.

The commission agrees with the REP Coalition that it is rea-
sonable to allow the REPs to establish their own specific criteria
for participation in level and average billing plans, provided they
comply with the minimum requirements in §25.480(h). The com-
mission disagrees with OPUC that a REP should be required to
offer a customer that is delinquent a level billing plan, as such
plans may subject a REP to further risk of non-payment during
certain portions of the billing cycle for customers who are already
delinquent.

OPUC supported the proposed rule provisions regarding the re-
turn of overcharges to customers who utilize level and average
payment plans. OPUC noted, however, that the wording in the
proposed §25.480(h) is too general and may result in unneces-
sary delays in refunding overcharge money. Therefore, OPUC
also recommended that §25.480(h) specify that, upon termina-
tion of service to that customer, any overcharges are to be cred-
ited to the customer’s final bill or mailed to the customer contem-
poraneously with issuance of the final bill.

The commission declines to require REP’s to apply over-recov-
ered amounts to a customer’s final bill. Additionally, the com-
mission declines to adopt any language requiring REPs to refund
over-recovered amounts the mail contemporaneously with the fi-
nal bill. While it is certainly appropriate to require REPs to return
any over-recovered amounts upon termination of service to the
customer, it is unnecessary to specify the exact method in which
the REP must meet this obligation. A REP may utilize bill credits
or contemporaneous refunds if the REP believes it appropriate.

OPUC noted that §25.480(j)(1) should be brought into confor-
mance with §25.480(h) by providing that REPs must offer de-
ferred payment plans to all customers who have expressed an
inability to pay their bill. Also, OPUC noted that §25.480(j)(3)(B)
should be modified to reflect the provisions under §25.478(i) re-
lating to guarantees of residential customer accounts.
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The REP Coalition responded that it vehemently disagreed with
OPUC’s recommendation.

As previously discussed, the commission agrees that it is ap-
propriate to require all REPs to offer deferred payment plans to
customers who express an inability to pay. However, the com-
mission clarifies §25.480(j)(7) to make clear that a REP is not
required to offer an additional deferment in the event a customer
fails to meet the obligations of the original deferred payment
plan. The commission declines to amend §25.480(j)(3)(B) in or-
der to reflect the provision regarding guaranties for residential
customer accounts. Section 25.480(j)(3)(B) provides that a REP
is not required to offer a deferred payment plan if the customer
has received service for less than three months and the cus-
tomer lacks satisfactory credit. As a guarantee is limited to the
amount of deposit the REP would have otherwise required, the
commission finds that it should not require REPs to effectively
extend additional credit to such a short-term customer who has
already demonstrated and inability or unwillingness to pay the
customer’s bill.

§25.481, Unauthorized Charges

§25.481(a), Authorization of charges

The REP Coalition generally supported the proposed changes
to §25.481. The REP Coalition proposed, however, adding lan-
guage to §25.281(a) that specifies that any claim of an erroneous
billing for reasons other than the inclusion of a charge for an
unauthorized product or service on a customer’s bill shall not be
considered a violation under §25.481. The REP Coalition noted
that while it is appropriate for the commission to review any com-
plaints associated with a customer being billed erroneously, the
review should be undertaken within the context of §25.479 of this
title (relating to Issuance and Format of Bills) and not as a po-
tential "cramming" violation under §25.481.

The commission reaffirms that unauthorized charges on a cus-
tomer’s bill are undesirable and are to be avoided, regardless of
cause. It is the REP’s responsibility to ensure that a customer’s
bill is issued correctly; that is, that every charge appearing on it
has been authorized in accordance with this rule.

The original statement in subsection (a) sets forth the proper
general rule--that all charges appearing on a customer’s bill must
be authorized. The extent to which a charge that is the subject of
a complaint is authorized, and therefore beyond the scope of this
section, is a matter for the commission to decide on the merits
of the claim. Accordingly, the commission finds that the rule is
appropriate as written, and declines to modify it as suggested by
the REP Coalition.

§25.481(b), Requirements for billing charges

The REP Coalition indicated that §25.481(b)(2), which requires
a REP to record a customer’s authorization to obtain a prod-
uct or service before billing for such charges, could be misinter-
preted as requiring a voice recording, which would only be the
case for telephonic enrollment under the provisions of proposed
§25.474(h). Therefore, the Coalition suggested that subsection
(b)(2) be revised to state the REP shall document the authoriza-
tion in accordance with §25.474 of this title to remove the impli-
cation that a voice recording is required.

The commission agrees with the REP coalition that the proposed
rule could be interpreted in a manner as to require an audio
recording of a customer’s authorization to receive the offered
product or service. Paragraph 25.481(b)(2) has been modified
in accordance with the REP Coalition’s proposal.

§25.481(c), Responsibilities for unauthorized charges

OPUC argued that the timelines in §25.481(c) for a REP
to remedy an unauthorized charge on a customer’s bill are
unreasonably long and are too burdensome on customers.
Specifically, OPUC disagreed that a REP should have 45 days
to cease charging a customer for an unauthorized product or
service and to remove the charge from the customer’s bill, and
to refund or credit the customer for the unauthorized charge
within three billing cycles. OPUC recommended that the REP
be required to discontinue providing the product or service
no later than 15 days from the date the REP learns of the
unauthorized charge. In addition, OPUC suggested that the
REP be required to issue a credit or refund to the customer no
later than 10 business days from the date the REP learns of
the authorized charge. In the alternative, OPUC suggested that
the rule specify that interest must be paid on the unauthorized
charge from the date of billing to the date the refund check is
mailed or credited to the customer.

The REP Coalition opposed the time periods proposed by OPUC
for a REP to identify and remedy an unauthorized charge. Ac-
cording to the REP Coalition, the current maximum of 45 days
should be maintained. The REP Coalition pointed out that REPs
may be able to complete the process sooner but if there is uncer-
tainty concerning the charge, the REP must have sufficient time
to confirm to investigate and complete the process. The REP
Coalition also noted that the rule prohibits a REP from taking
negative action--including termination, disconnection, and the fil-
ing of an unfavorable credit report--against a customer for failure
to pay any disputed amount. Thus, the 45-day requirement, ac-
cording to the REP Coalition, is fair and it offers adequate pro-
tection to the customer.

REP Coalition also opposed OPUC’s proposal regarding inter-
est. The coalition asserted that, as reflected in the current and
proposed rule, application of any interest should be predicated
upon a payment made by the customer that is not refunded within
the required time period and not merely on the appearance of an
unauthorized charge. The REP Coalition stressed that if the cus-
tomer has not made a payment, interest should not be paid.

The commission notes that the 45-day period for a provider to
remove an unauthorized charge is set forth in PURA §17.152.
While the commission recognizes that many instances of unau-
thorized charges could be remedied by the REP in less than 45
days, the commission agrees with the REP Coalition that the
45-day period is fair and should be retained. Customers are ad-
equately protected during this period because PURA §17.152(c)
and §25.481(c)(2) prohibit a REP from taking negative action
(i.e., termination, disconnection, or the filing of an unfavorable
credit report) against a customer for failure to pay any disputed
amount.

Further, the commission agrees with the REP Coalition that
OPUC’s proposal regarding interest is unwarranted. The
existing rule language is consistent with PURA §17.152(a)(3)
and the commission finds no reason to change it. Therefore,
the commission declines to amend the rule.

OPUC recommended adding language to §25.481(c)(2)(B) to re-
quire a REP to correct a customer’s credit report without delay if
an unfavorable credit report is filed erroneously for non- payment
of unauthorized charges.

The REP Coalition agrees with this recommendation and noted
that it is the duty of the REP to correct as soon as possible all
aspects of any unauthorized billing.
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The commission agrees with OPUC that a REP should correct
a credit report without delay in this circumstance and adds new
paragraph §25.481(c)(3) accordingly.

§25.481(d), Notice to customers

The REP Coalition pointed out that §25.481(d) is one of several
places in the rules in which the customer is prompted to contact
the commission to file a complaint and recommended revising
this subsection to require the REP to provide such information
only if the customer is not satisfied with the REP’s response. Al-
ternatively, the REP Coalition proposed clarifying the language
because it assumes that the customer will first file a complaint
with the REP, which in fact may not be the case. The REP Coali-
tion noted that the number of documents in which the customer is
prompted to contact the commission has increased dramatically
with retail competition, which is likely to have contributed at least
in part to the significant increase in complaints. To illustrate this
point, the REP Coalition explained that over a two-year period a
customer who receives a disconnection notice once in a compet-
itive market would be provided notification of the commission’s
complaint process 31 times, whereas the same customer under
regulation would only be provided that information twice.

In reply comments, Consumer Groups and OPUC recom-
mended rejecting the REP Coalition’s proposal to not require
REPs to include information in customer bills concerning the
ability to file a complaint with the PUC. OPUC argued that the
language in §25.481(d) is clear and encourages customers to
seek resolution first with the REP before contacting the PUC.
According to OPUC, this information should be included on the
customer’s bill, at least for residential and small commercial
customers. Consumer Groups noted that there is a problem
with unauthorized charges that did not exist in the regulated
market, as evidenced by the 17,000% increase in the number
of cramming complaints as compared to the 300% increase
in overall complaints during the first year of competition. Con-
sumer Groups asserted that an increase of this magnitude
cannot be attributable solely to heightened customer aware-
ness; rather, they suggested, it represents a real problem with
REP performance.

The commission agrees with the REP Coalition that the REP
should be the customer’s primary contact to resolve billing dis-
putes, unauthorized charges, and related matters, and notes
that the statement required by §25.481(d) states that a customer
should first contact the REP, and if not satisfied with the REP’s
response, contact the commission. The commission is not, how-
ever, inclined to eliminate the commission’s contact information
on the bill. The commission has a duty to ensure that unautho-
rized charges are avoided to the maximum extent possible and
are remedied in a manner that is consistent with PURA and the
commission’s rules. By providing customers the commission’s
contact information on the bill, the commission can be assured
that customers are aware of its complaint process for resolving
disputes with the REP.

The REP Coalition also recommended that subsection (d) be
modified to limit its application to residential and small commer-
cial customers. This is necessary, according to the REP Coali-
tion, because of the proposal in §25.471 that prohibits REPs
from requiring any customer to waive §25.481. The REP Coali-
tion asserted that although all customers have the right to file a
complaint at the commission, REPs should not have to modify
their billing systems for larger customers requesting non-stan-
dard bills simply to convey this fact.

The commission agrees that the bill statement required by sub-
section (d) should only apply to residential and small commercial
customers and amends this subsection accordingly.

§25.481(e), Compliance and enforcement

OPUC recommended that §25.481(e)(1) be modified to require
REPs to provide OPUC records relating to customer verification
and authorization upon request.

The REP Coalition, however, recommended deleting the require-
ment in subsection (e)(2) that a REP provide a copy of records to
OPUC upon request. The REP Coalition stressed that OPUC’s
role in the market is to advocate the interests of residential and
small commercial customers but not to act as a regulatory au-
thority.

The commission declines to adopt OPUC’s recommended
changes and adopts the REP Coalitions recommendation for
the same reasons already discussed. The commission or com-
mission Staff may request a copy of a REP’s records relating
to unauthorized charges as needed to monitor compliance
with the commission’s rules pursuant to the authority given to
the commission by PURA §§14.002, 15.023, and 17.001(b).
Since OPUC is not responsible for enforcing commission rules,
the commission finds that it is inappropriate to require REPs
to provide similar information to OPUC. To the extent OPUC
represents that customer before the commission, OPUC would
be able to obtain the information on unauthorized charges from
the customer. Additionally, to the extent unauthorized charges
are an issue in a contested proceeding before the commission,
OPUC would, if OPUC were a party to the proceeding, be able
to request those documents in discovery. As such, additional
provisions in these rules are not required.

§25.482, Termination of Service

§25.482(b)

The Consumer Groups argued that it is inappropriate to allow
the REP to terminate service, and transfer service to the affil-
iated REP even if the customer has paid the REP for service
and "cured" the non-payment, or made arrangements to pay the
amount after the due date on the termination notice. TDHCA
agreed with the Consumer Groups, arguing that this provision
would allow a REP to move low income customers on the Low
Income Home Energy Assistance Program (LIHEAP) who pay
after the termination notice into high priced rate programs.

The Consumer Groups noted that commission records show that
REPs have problems with accurate and timely billing, slamming
and unlawful disconnections, and therefore, there needs to be
a balance between REPs and customers in these rules. Con-
sumer Groups contended that this rule gives more protections
to REPs than customers and stated that the REP should be re-
quired to halt actions to terminate service if the customer’s pay-
ment or satisfactory arrangement for payment occurs prior to the
actual switch of the customer to the affiliated REP. Consumer
Groups pointed out that the current rule allows the customer to
retain service if payment was made prior to disconnection, and
found that this is consistent with the way that termination orders
are processed by ERCOT.

If that provision is not retained, the Consumer Groups argued
that REPs should have to disclose in sales calls, third-party
verification and terms of service, whether termination would be
stopped upon payment. Consumer Groups also suggested that
if the commission chooses to allow this, that it should publicly
announced by the commission, and advertised by REPs. OPUC
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agreed with the Consumer Groups and recommended that
§25.482(b)(1)(B) be modified to allow a customer to make a
payment, after the final due date, up to two days prior to the
scheduled termination date.

The REP Coalition supported the commission’s proposed
changes to §25.482(b) and disagreed with OPUC and Con-
sumer Groups that a REP should reverse a transfer for non-
payment if the customer pays after the termination date, but
before the termination actually occurs. The REP Coalition
argued that REPs should not be required wait beyond the final
due date to request termination of a customer’s service for
non-payment. The REP Coalition argued that the customers
are given a specific deadline in the termination notice and that
it is reasonable to expect them to understand and comply with
that deadline.

The commission agrees with the REP Coalition that a REP
should not be required to retrieve a request to transfer cus-
tomers to the affiliated REP if the customer pays after the
transaction has been sent. The commission finds that the rules
require a sufficient amount of time for customers to pay a bill or
make payment arrangements prior to the final due date. The
commission finds that if the REP chooses to retain the customer,
that they may do so, but that the REP should not have to make
additional efforts for customers who have not fulfilled their
agreement. The commission notes that the commission plans
to eliminate the process of transferring nonpaying customers
to the affiliated REP because all REPs will have the right to
disconnect such customers.

§25.482(e)

Consumer Groups also had similar objections to the proposed
subsection (e) concerning termination of energy assistance
clients and found that they would complicate the processing of
LIHEAP energy assistance payments. Consumer Groups noted
that this requires customers to rely on the energy assistance
agency to contact the REP to make a pledge or oral commitment
prior to the due date on the termination notice, which is not
always possible when assistance agencies are backlogged, or
the customer has not contacted the appropriate contact in the
agency. They asserted that this would allow a REP to terminate
a customer, even if the energy efficiency agency contacted the
REP the day of or day after the due date on the termination
notice. This, they contended would prevent LIHEAP from being
able to help some families because the purpose of LIHEAP is to
continue utility service for at risk customer, not pay on the debt
of former providers. TDHCA also opposed the requirement that
an energy assistance agency must notify a REP of a pledge to
pay by the final due date on the termination notice.

The commission disagrees with Consumer Groups and TDHCA
that the proposed rule complicates the process for customers
trying to receive energy assistance from LIHEAP. The commis-
sion finds that the proposed rule strikes an appropriate balance
between the need to require a customer to take action or the en-
ergy assistance agency makes a pledge by the final due date. It
is unreasonable to require a REP to somehow anticipate that an
energy assistance agency may make a pledge after the final due
date. If this change were made, the REP would have to either
wait to terminate the customer or retrieve a termination transac-
tion from the registration agent. Either option is unreasonable
and the commission finds that a customer should be required to
take some kind of action by the final due date on the termina-
tion notice, whether that action is making sufficient payment to
continue service or having an energy assistance agency notify

the REP that it will make a pledge on behalf of the customer. In
the latter case, the commission notes that the energy assistance
agency then has an additional 45 days to pay the REP; mean-
while the REP must continue to serve the customer.

The REP Coalition opposed the amendments to §25.482(e)(2),
which requires a REP to extend the due date, day for day, until re-
quested usage data is provided to the energy assistance agency.
They argued that this would create an incentive for customers to
wait until the last day prior to the final due date to begin work-
ing with an energy assistance agency and that this incentive is
not in the long term interest of responsible customer behavior.
Additionally, the REP Coalition argued that it exposes the REPs
to added credit risk, and may impose burdens association with
tracking the extension. The REP Coalition requested that this
language be removed.

In reply comments, Consumer Groups objected to the REP
Coalition’s to delete the language. The Consumer Groups
noted that the intent of the language was to ensure that REPs
provide billing histories in a reasonable time period. They
pointed out that REPs are required to provide billing histories
to energy assistance agencies by the end of the next business
day, therefore, they argued, a REP’s credit risk should be limited
to one day.

The commission agrees with the Consumer Groups that
§25.482(e)(2) should not be deleted as this provision is in-
tended to ensure timely transmittal of usage histories to energy
assistance providers.

§25.482(g)

Consumer Groups opposed eliminating the requirement that pro-
hibits a REP from terminating service to residential customers
during "extreme weather" and the requirement that a REP offer
customers a deferred payment plan for bills that come due during
an extreme weather emergency. The Consumer Groups noted
that language in PURA §39.101(h) has the objective of maintain-
ing service to residential customers when weather is very hot
or very cold, and that until the customer protection rules were
adopted, that the distinction was not made between termination
and disconnection. According to the Consumer Groups, those
terms are often used interchangeably. Therefore, Consumer
Groups argued, the statute is clear that residential customers’
service should not be affected during an extreme weather emer-
gency.

Consumer Groups argued that since the affiliated REP can
threaten disconnection of service, if a non-affiliated REP is
allowed to terminate service without offering a payment plan,
the customer could be facing disconnection of service even
when they are attempting to make payments. The Consumer
Groups reiterated that residential customers should have the
same rights and remedies, equivalent to those that existed
before competition, and therefore the customers who are facing
extreme weather should be provided the same right to avoid
termination and enter into deferred payment plans from any
provider in the market.

In reply comments, the REP Coalition disagreed with Consumer
Groups that the prohibition on termination during extreme
weather should be retained. They argued that this prohibition
was meant to ensure customers are not without heating or air
conditioning when conditions could result in injury or death, not
to shield irresponsible payment behavior. The REP Coalition
noted that extreme weather does not prevent the payment of the
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bill, or the ability of the customer to request a deferred payment
plan, and that termination is not the same as disconnection.

The commission notes that §25.480(j) has been amended to re-
quire all REPs to offer customers a deferred payment plan at
when a customer expresses an inability to pay (subject to the
conditions in that rule). Further, the commission agrees with the
REP Coalition that termination and disconnection do not mean
the same thing. Most importantly, termination does not result in a
customer’s service being physically disconnected, whereas dis-
connection does. Should the customer also refuse or be unable
to pay the affiliated REP, the affiliated REP will not be allowed to
disconnect during extreme weather. Therefore, the commission
finds that eliminating the prohibition on terminating customers
during a weather emergency does not violate PURA §39.101(h).

The REP Coalition recommended that §25.482(g)(5) be
amended to delete references which prompt the customer to
contact the commission to file a complaint. Consumer Groups
disagreed with the REP Coalition that the language informing
the customer of their right to file a complaint be deleted.

The commission agrees with OPUC and the Consumer Groups,
and declines to adopt the REP Coalitions suggestion to amend
§25.482(g)(5). Subsection 25.482(g)(5) requires a notice that
customers can contact the commission is they are dissatisfied
with the REP’s response to a complaint made to the REP.

The REP Coalition also recommended that §25.482(g)(6)
be deleted because they argued that requiring a termination
notice to contain language about other REPs is inappropriate
and should therefore be removed from the rule. OPUC and
Consumer Groups disagreed with the recommendation of the
REP Coalition that §25.482(g)(6) be deleted.

The commission agrees with the REP Coalition that
§25.482(g)(6) should be deleted because it is inappropri-
ate to indicate to customers that they should attempt to avoid
payment or a termination for non-payment by switching to
another REP.

§25.482(i)

Consumer Groups recommended that a material change in sub-
section (i) include any change in the price of electricity for a fixed
price contract. Consumer Groups argued that the provision, as
currently written, is difficult to enforce because of the potential
challenges to what is meant by "material." Additionally, they rec-
ommended that the word "terminate" be changed to "cancel."

The commission declines to adopt the changes suggested by
Consumer Groups, as it finds that "material" change need not
be specified further as §25.475(e) already provides guidance on
what constitutes a material change such that notice is required.
The commission also finds "terminate" is the correct terminology
for this rule.

The REP Coalition argued that §25.482(i) should be amended
to allow a customer to avoid a termination penalty only if they
move and their current service package is not available in that
area. They argued that if the customer moves and the current
service package is still available, yet they choose to leave their
obligations, then they should be subject to a termination penalty.
Consumer Groups disagreed with the REP Coalition’s sugges-
tion because, they contended, when customers move, the needs
at the new location, are not always the same as their previous
location, and therefore customers should be allowed to look for
other options.

The commission agrees with Consumer Groups that a customer
should be allowed to terminate a contract, without penalty, when-
ever that customer moves to a new location, even if it is in the
same service territory. If a customer moves from an apartment
to a house, the load profile and energy usage will change, and
the customer should be free to choose a new plan based on the
energy needs of the new location. Likewise, REPs should not
have to continue serving a customer that moves to a new loca-
tion based on that customer’s energy profile and usage at the old
location. However, nothing in this section prevents a customer
and REP from agreeing to maintain an existing contract at a new
location.

§25.483, Disconnection of Service

Consistent with their comments in response to Preamble ques-
tion one, Consumer Groups opposed any change to the current
rule, and strongly urged the commission to delay its decision on
this matter until at least October 1, 2004, as currently contem-
plated in the rule, and until the commission has thoroughly stud-
ied this issue and its impact on consumers. In contrast, the REP
Coalition supported the commission’s proposal to give all REPs
the right to disconnect prior to October 1, 2004.

As discussed in response to comments to Preamble question
one, the commission amends §25.483 to allow all REPs the
right to disconnect customers for nonpayment beginning June
1, 2004, provided that certain conditions are met.

§25.483 (a)

Fire Fly suggested that §25.483 be amended to require TDUs
to complete disconnections within a specified time limit. They
noted that while a REP may request disconnection, there in no
time limit specified, or protocols governing the responsibility. Fire
Fly argued that while there is a timeline for reconnection, it is rea-
sonable for the rule to provide for a similar timeline for completed
disconnections.

In reply comments, the REP Coalition generally agreed with Fire
Fly’s comments regarding a standard, market wide time frame
for TDUs to perform disconnects in order to provide predictabil-
ity and shorten the time for losses from non-paying customers.
The REP Coalition stated that this is not adequately addressed
in tariffs, and therefore suggested that the consumer protection
rules prescribe that disconnections be completed in a minimum
of three business days from receipt of the request.

The commission declines to mandate the time frame in which
disconnections must occur as suggested by Fire Fly and the REP
Coalition at this time. The commission generally agrees with
the concept of goal of processing disconnections within three
business days, however, the commission declines to set specific
timelines in these rules at this time, because the time frame in
which disconnections will occur is better suited for coordination
between the REPs and TDUs. If the need arises, the commission
will specify specific timelines in future revisions to the Tariff for
Retail Electric Delivery Service.

§25.483(b)

OPUC recommended the addition of a provision in §25.483 that
requires the commission to initiate a rulemaking project, allowing
for workshops and public comment on this subject prior to the
commission making any determination on disconnection rights
for all REPs. Consistent with their comments on Preamble ques-
tion one, the REP Coalition recommended that §25.483(b) be
amended to eliminate the Staff study on whether to grant dis-
connection rights to all REPs.
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In reply comments, Joint TDUs argued that the REP Coalition’s
statement regarding §25.483(b) that the drop to affiliated REP
process has increased their workload, overstated the effect of
the drop to affiliated REP process on TDUs. Joint TDUs found
that this was an example of why disconnection processes should
be considered and addressed by the market, rather than being
mandated by rules.

The commission agrees with the REP Coalition that the study
is not needed, as addressed in the discussion of Preamble
question one. The commission agrees with Joint TDUs that the
specifics of the transactions and business processes related
to disconnections should be addressed by the market. If the
market fails to do so, the commission will specify procedures
and processes in future revisions to the Tariff for Retail Electric
Delivery Service.

§25.483(e)

OPUC argued that §25.483(e) should be amended to include
provisions for situations in which the customer can show the dis-
connection service technician proof of payment. OPUC acknowl-
edged that the service technician does not know how much a
customer owes a REP; however, they suggested that if the re-
ceipt is for the full amount of the unpaid balance, that the service
technician should be required to leave the service on. OPUC
asserted that this could be verified by comparing the amount
paid on the receipt with the balance that was owed as shown
on the receipt or disconnection notice. In addition, they sug-
gested that the service technician should be required to call the
REP prior to disconnecting a customer if the customer shows a
payment receipt, so that they can verify with the REP whether
the payment amount is sufficient to cancel the disconnection.
These additional provisions would assist customers in avoiding
disconnection, OPUC contended, and would assist REPs and
TDUs by avoiding additional trips out to a customer’s premises
for reconnection. Consumer Groups supported OPUC’s com-
ments and recommended that the rules provide assurance that
customers who make payments prior to being physically discon-
nected maintain uninterrupted service.

Joint TDUs noted that there would be a number of issues which
would need be explored in connection with the merits of OPUC’s
comments including: (a) what "tangible proof of payment" is; (b)
the fact that the field service technician may not know who the
REP is; (c) the problems associated with the service technician
not knowing the amount of the outstanding balance, or whether
or not the payment center receipt is actually for electric service;
(d) not all TDU field service technicians are equipped with mobile
phones; and (e) whether or not all REPs would be able to consis-
tently dedicate call center personnel for disconnect-support pur-
poses. Additionally, Joint TDUs noted that market participants
are currently exploring various operational considerations and
field service practices of TDUs and that the operational details
of the disconnection process would be more properly addressed
through ERCOT subcommittee processes, which would allow for
changing systems and conditions.

The commission agrees that it is unreasonable to require a
TDU’s disconnection service technician to verify the payments
with the REPs. However, the commission notes that a TDU may
choose to coordinate with REPs to verify payments for cus-
tomers who are scheduled for disconnection, and encourages
the market participants to do so to the extent possible. The
commission also notes that the customer has been given ade-
quate time to pay the bill and sufficient notice that disconnection
will occur if payment is not received. The commission finds that

this is matter that should be carefully coordinated between the
REPs and TDUs, not mandated in a rule, at this time.

§25.483(f)

Consumer Groups urged the commission to amend
§25.483(f)(1) so that a reconnection request submitted by
a REP on a weekend pursuant to a customer’s cure of a
disconnection that occurs on a weekend should not be con-
sidered a priority reconnect request under subsection (n).
OPUC recommended language in §25.483(f)(1), which would
prohibit disconnection on or near a holiday, but would allow
for disconnection on weekends only if that REP’s personnel
is available for assistance and that the TDU’s personnel are
available to reconnect service. OPUC argued that REPs should
not be allowed to order a disconnection on or immediately
before holidays because the customer may not be able to obtain
funds. In reply comments, the REP Coalition noted that OPUC’s
concerns regarding holiday disconnects are already addressed
in §25.483(f)(1). The REP Coalition opposed the language
suggested by Consumer Groups for §25.483(f)(1) because
it would make standard TDU weekend or holiday connection
charges uncollectible from the customer.

The commission agrees with the REP Coalition with respect to
both issues. The commission finds that the current rule pro-
vides sufficient protection for customers surrounding holidays
and weekends. The commission finds that charges sent to a
REP by a TDU with regards to reconnection fees may appropri-
ately be passed on to the customer.

§25.483(h)

The REP Coalition and Fire Fly supported §25.483(h)(3), which
allows a TDU to have discretion in disconnecting a premise for
an ill or disabled person, but suggested amendments to better
formalize the communication loop. Joint TDUs disagreed with
the REP Coalition’s proposed changes to §25.483(h) because,
they argued, the provision as currently proposed balances the
TDUs’ responsibility for timely execution for a disconnection and
the potential for the TDU personnel to delay disconnection due
to information obtained while completing the order. Additionally,
Joint TDUs stated that the final sentence should not be deleted,
as recommended by the REP Coalition, because it is already
makes the subsection clear that it is not putting a burden on
TDUs, but applies when the limited circumstances arise.

The commission agrees with Joint TDUs that the current rule
balances the expectations of the TDU’s disconnection ability and
their service technician’s ability to act when circumstances arise
and declines to adopt the REP Coalition’s amendment.

§25.483(i)

The REP Coalition supported the proposed change to
§25.483(i), which clarifies the responsibilities of the REP, the
customer and energy assistance agencies with regard to dis-
connection of energy assistance clients. Additionally, the REP
Coalition found it helpful that the proposed rules make clear the
customer’s responsibilities regarding the arrangements for co-
pay on an outstanding bill.

The REP Coalition opposed the requirement in §25.483(i)(2),
which requires the REP to extend the disconnection date for
a customer until the REP provides historical usage data to an
energy assistance provider provides incentive for the customer
to wait until the last day before disconnection to begin working
with an energy assistance agency. The REP Coalition argued
that this will not encourage responsible behavior and exposes
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the REP to added credit risk, and therefore recommended that
the provision be stricken. In reply comments, OPUC urged the
commission to reject the REP Coalition’s suggestion to delete
§25.483(i)(2).

For the same reasons as discussed with respect to the commis-
sion’s determinations in §25.482(e)(2), the commission agrees
with the Consumer Groups that §25.483(i)(2) not be deleted.
In accordance with the proposed rules, an energy assistance
agency must make a pledge by the final due date on the termi-
nation notice. If the agency must obtain a customer’s usage his-
tory prior to making the pledge, then the commission finds that
it would be necessary to do that before the deadline to make the
pledge.

§25.483(j)

The REP Coalition stated that REPs with disconnection authority
should work with customers to provide payment arrangements
and deferred payment plans prior to disconnection. The REP
Coalition requested, however, that the language in §25.483(j) be
changed to so that in times of extreme weather, it is the cus-
tomer’s responsibility to contact the REP to request payment as-
sistance.

The commission agrees that it is the customer’s responsibility
to request payment arrangements or a deferred payment plan.
The commission amends §25.483(j) to clarify that a REP must
provide the payment plans upon a customer’s request.

Consumer Groups and the REP Coalition supported the require-
ment in §25.483(j)(2) to require TDUs to notify the commission of
any extreme weather emergency within its service territory. The
REP Coalition contended that the TDUs were in the best posi-
tion to monitor the National Weather Service and should provide
notice to the commission and REPs of counties in which discon-
nections will not be performed do to an extreme weather emer-
gency. However, Joint TDUs opposed the requirement because
they argued that it is unnecessary because the Southern Region
Headquarters for the National Oceanic and Atmospheric Admin-
istration publishes extreme weather conditions for each county in
Texas on its website (www.srh.noaa.gov). Joint TDUs, therefore,
argued that the information desired by the commission is read-
ily available without the burden of reporting requirements on the
utilities.

The commission agrees with the Consumer Groups and the REP
Coalition that it should be the TDU’s responsibility to monitor and
notify the commission of extreme weather conditions in their ser-
vice territories, and therefore declines to delete the requirement.
Although the commission believes that it would be beneficial for
TDUs to provide such information to REPs, such communica-
tion would be an added responsibility that was not contemplated
in the proposed rule and should not be added to the rule at this
time. The commission encourages TDUs to provide REPs notice
of extreme weather conditions as part of the stakeholder process
to resolve any technical or business process issues surrounding
disconnections.

§25.483(k)

The REP Coalition urged the commission to delete §25.483(k),
which requires REPs to provide notice of pending disconnection
to the tenants of a master metered apartment complex. The ar-
gued that this subsection is unnecessary because the REP is
already required by the rules to give proper notice of a pending

disconnection of the "customer," which is the owner of the apart-
ment complex. The REP Coalition was concerned that this re-
quirement unfairly subjects REPs to potential business risks and
civil liabilities stemming from breach of customer confidentiality,
trespass and other such issues. The REP Coalition also argued
that this was in conflict with §25.472 regarding customer infor-
mation confidentiality, and that it is impractical because REPs
do not have employees in every town and city that they serve.

In reply comments, OPUC argued that individual tenants are af-
fected when a master metered apartment complex is discon-
nected for nonpayment. OPUC noted that the rule is already
in place and that has been no evidence presented regarding in-
stances where a trespass charge or allegation has been made
for a company providing such notice to tenants.

The commission agrees with OPUC and declines to modify this
subsection. The commission finds that even though the cus-
tomer is the apartment owner, the owner may not pass this in-
formation onto the tenants, who could be harmed in the event of
a power outage. The commission notes that this is an existing
rule and is therefore adding no new requirements.

§25.483(m)

The REP Coalition recommended that §25.483(m)(5) be
amended to delete references which prompt the customer to
contact the commission to file a complaint. Consumer Groups
disagreed with the REP Coalition that the language informing
the customer of their right to file a complaint be deleted.

The commission agrees with OPUC and the Consumer Groups,
and declines to adopt the REP Coalition’s suggestion to amend
§25.483(m)(5). Subsection 25.483(m)(5) requires a notice that
customers can contact the commission if they are dissatisfied
with the REP’s response to a complaint made first to the REP.

The REP Coalition also recommended that §25.483(m)(6) be
deleted because they argued that requiring a disconnection no-
tice to contain language about other REPs is inappropriate and
should therefore be removed from the rule. OPUC and Con-
sumer Groups disagreed with the recommendation of the REP
Coalition that §25.483(m)(6) be deleted.

The commission agrees with the REP Coalition that
§25.483(m)(6) should be deleted because it is inappropri-
ate to indicate to customers that they should attempt to avoid a
disconnection for non-payment by switching to another REP.

The REP Coalition recommended adding a new paragraph to
require that the disconnection notice include a notice regarding
the consequence of disconnection. The REP Coalition recom-
mended that until the REP issues a new terms of service docu-
ment to customer addressing the right to disconnect, that the dis-
connection notice should contain language to highlight the fact
that the premise will be de-energized if payment is not received
by the final due date.

The commission agrees with the REP Coalition that customers
should be notified that the consequence for non-payment change
will be actual disconnection of electric service and adopts this
recommended language. As discussed in the commission’s re-
sponse to question one, the commission will require REPs to
provide direct notice to all customers regarding all REPs gain-
ing the right to disconnect customers for nonpayment instead of
transferring them to the affiliated REP. The commission believes
that this notice will provide customers with adequate explana-
tion of the changes in commission rules, but notes that REPs
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are free to include additional language in their disconnection no-
tices if they believe it will assist customers in understanding the
consequences of disconnection.

OPUC recommended the removal of the phrase "if any" from
§25.483(m)(8) for consistency with its comments regarding de-
ferred payment plans.

The commission declines to make the change suggested by
OPUC because REPs are not required to offer deferred payment
plans under some conditions, as discussed previously.

§25.483(n)

Consumer Groups supported the commission’s proposal to in-
clude specific deadlines for reconnecting service; however, they
requested that §25.483(n) include deadlines by which the REP
must submit the reconnection request so that the TDU has suffi-
cient time to complete the reconnection. Joint TDUs agreed with
OPUC that §25.483(n) should include the part of the process
related to the TDU’s receipt of reconnection requests from the
REP. Joint TDUs emphasized that this needs to be included in
the rule because the end to end timeline depends on the REP
sending the reconnection request with the specified time frames.
Joint TDUs noted that the proposed rule states that the REP
shall request reconnection by the TDU "in accordance with stan-
dards adopted by the registration agent" however reconnection
standards were not made a part of the ERCOT protocols. TDUs
recommended that the complete recommended process be in-
cluded and adopted. In reply comments, the REP Coalition dis-
agreed with comments from Joint TDUs, Consumer Groups and
OPUC suggesting that specific timelines for REPs be included
in the Rule language. The REP Coalition argued that the rule
captures the end result of the reconnection matrix, while allow-
ing flexibility to adjust the parameters as the commission deems
necessary.

The commission deletes the term "in accordance with standards
established by the registration agent" in response to the com-
ments of the Joint TDUs. The commission believes that the re-
sponsibility for REPs to timely request reconnections of service
is inseparable from the authority of REPs to request disconnec-
tions. As such, the commission agrees with Joint TDUs that the
rule should include the reconnection timelines previously agreed
to by the market and agrees that the field operational day is the
most appropriate time frame with which to expect the disconnec-
tion to occur because of the variances in TDU work days. The
commission finds that the more detailed reconnection timelines
should adequately address the concerns of timely processing
within the reasons of the TDU schedules.

OPUC and Consumer Groups generally commented that the re-
connect times established in the rule under §25.483(n) are too
long and unfairly burdensome to the consumer.

Both OPUC and Consumer Groups disagreed with the TDU
deadline being defined as a "utility field operational day"
because, they argued, this could cause a customer to wait
more than 24 hours for a reconnect, depending on the end of a
specific TDU’s operational day. Joint TDUs disagreed with the
Consumer Groups and OPUC regarding the use of "field opera-
tional day" and with setting the TDU’s deadline for reconnection.
The TDUs found that the "field operational day" accommodates
variances in the work schedules, and the language represents
a market consensus and should be retained in the rule.

Consumer Groups asserted that many customers can be recon-
nected within two hours of the time the TDU receives the re-
connection request. Therefore, Consumer Groups contended,
there is not a need to set a lengthy deadline. They suggested
that the rule require a TDU to reconnect service no later than 24
hours after receiving the reconnection request. In supplemental
reply comments, Consumer Groups asserted that at the ERCOT
Disconnect for Nonpayment Symposium, the panel of represen-
tatives from TNMP, AEP, Entergy, Oncor and CenterPoint con-
curred that reconnect orders received by 2:00 p.m. would be
reconnected the same day. Consumer Groups also concluded
from the discussion at the Disconnect for Nonpayment Sympo-
sium that every participant expressed the opinion that a 24-hour
reconnection standard can be met. Consumer Groups argued
that the industry is already meeting the 24-hour standard, and
that this indicates that the standard is reasonable, and should
therefore be adopted in the rules. Joint TDUs disagreed with the
Consumer Groups’ characterization of references regarding cer-
tain statements made during the December 16, 2003 Disconnect
for Nonpayment Symposium. Joint TDUs argued that TDUs re-
ported in the symposium that if electronic reconnection requests
are received early enough in the day, the TDUs make every ef-
fort to complete orders that same day. However, depending on
the number and type of service order requests received, TDU
workloads vary, and therefore, it is important for REPs to coor-
dinate with the TDUs with respect to the volume and timing of
service order requests submitted. Additionally, the Joint TDUs
noted that , with regard to a "24-hour reconnection standard,"
the market has already reached an agreement with respect to
the structural guidelines for the performance of reconnections.
ERCOT’s Retail Market Subcommittee (RMS) has approved the
Transaction Improvement Task Force’s (TITF) detailed recom-
mendations wherein TDUs must complete Texas Standard Elec-
tronic Transaction reconnection requests no later than the end
of the next TDU field operational day following the receipt of the
reconnection request. The Joint TDUs stated that it was their
understanding that the Consumer Groups actively participated
RMS and TITF discussions regarding this issue and the that time
frame with regard to the TDU’s field operational day was adopted
in lieu of a "24-hour standard."

The commission finds that the reconnection deadlines imposed
by §25.483(n) are appropriate and declines to amend this sub-
section to require that TDUs complete reconnection requests
within 24 hours. The commission notes that the requirements
adopted by the commission with respect to reconnection will re-
sult in customers being reconnected in the majority of cases the
same or next day after making payment. However, as an added
protection, the commission amends §25.483(n) to indicate that
in no event shall a REP take longer than 48 hours after customer
cures the reason for the disconnection to request a reconnection
and that in no event shall a TDU take longer than 48 hours to
process a reconnection request from a REP in response to con-
cerns voiced by the Consumer Groups concerning the TDU’s
field operational day definitions. The commission believes that
this language addresses concerns that a customer may fail to
be reconnected in a timely manner after payment due to a week-
end, holiday, or any other reason. The commission also believes
it critical to make absolutely clear that the other timelines in this
rule will in most cases control over the absolute limit of 48 hours
included as an absolute limit. The deadlines imposed by this
rule are minimum standards that dictate the absolute latest a
customer should be reconnected, and the commission believes
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that most customers will be timely reconnected after making pay-
ment. The commission encourages TDUs and REPs to work to-
gether to ensure that reconnections are completed as quickly as
possible.

§25.485, Customer Access and Complaint Handling

§25.485(a)

Consistent with their comments in Preamble question two, the
REP Coalition and Fire Fly recommended that §25.485 be
amended to clarify that customers have the right to lodge com-
plaints at the commission against TDUs as well as the REPs.
Fire Fly argued that customer confusion would be avoided by
including TDUs in the complaint process because the quality
of service the REPs provide to their customers also depends
on the TDUs and the information provided by the TDUs. OPUC
generally agreed that specific rules, guidelines, and procedures
for TDU complaint handling should be set, and that where it is
unclear as to who is at fault, the rule should specify that the
customer should send a metering complaint to the REP, who
must investigate the complaint in conjunction with the TDU, and
if the complaint is not resolved to the customer’s satisfaction,
the customer should be allowed to lodge a complaint directly
with the TDU and the commission.

However, Consumer Groups and Joint TDUs opposed including
TDUs as an additional entity to which the customer may com-
plain, arguing that this would be confusing for the residential
consumer. Consumer Groups commented that the commission
should, however, add secondary fields to the complaint data-
base so that TDUs could be held accountable for their actions
in the market. The Joint TDUs also argued that issues regard-
ing TDU services, including complaints, should be addressed in
the TDU tariffs and not in the customer protection rules, which
are designed and limited to address matters involving REPs and
customers. The Joint TDUs further argued that the current mar-
ket structure, with the REP as the primary customer interface, is
consistent with the fact that the REP is in the best position to re-
solve the majority of consumer complaints, which are essentially
high bill complaints.

Further, Consumer Groups and Joint TDUs said that it is inap-
propriate for "market participants" to be allowed to bog down
the commission’s Customer Protection Division with complaints
against each other. They argued that customer protection rules
are for "customer" protection, and the REPs and TDUs should
be able to work out disputes among themselves. Additionally,
they pointed out, §25.30 already authorizes customer complaints
against other regulated entities so amending §25.485 is not nec-
essary to handle complaints fairly.

For the reasons stated in the commission’s answer to preamble
question five, the commission declines to adopt the requested
changes to this rule that would include TDUs or other "market
participants" into the informal complaint process.

§25.485(new b) Complaint Procedural Guide

The REP Coalition recommended that a new §25.485(b) be
added to require the commission to publish a procedural guide
to provide for a transparent complaints process for all market
participants as well as customers. They commented that a pro-
cedural guide would document the complaint handling process,
formalize it, enhance the REP’s ability to efficiently respond to
customers and ensure that the commission’s complaint records
are accurate. Additionally, the REP Coalition recommended that

one or more workshops be devoted to developing the guide fol-
lowing adoption of this rule. The workshops should include such
issues as (non-exhaustive): classification of complaints, how to
respond to complaints, how emergency and priority complaints
differ from normal complaints, toll-free hotline procedures,
which complaints go to which market participant (TDUs versus
REPs), Staff RFI procedures, redirecting wrong complaints,
reclassifying misclassified complaints, procedures for appealing
Staff violation findings, and procedures for violation findings that
are later found to be non- violations. The Consumer Groups
replied that such a procedural guide would be a useful tool
as long as it is a rule so that the commission may use it for
enforcement.

The commission declines to mandate a complaint procedural
guide as part of the rule for reasons discussed in response to
Preamble question five. However, the commission will soon pub-
lish a procedural guide to ensure a transparent process for han-
dling customer complaints.

§25.485(c) Complaint Handling

The REP Coalition suggested that, since large customers are
familiar with and prefer alternative dispute resolution as a means
of resolving disputes, a sentence affirmatively stating that a large
non-residential customer can enter into such agreements should
be added to this section.

The commission considers it reasonable to add a sentence ex-
plicitly stating that large non- residential customers may enter
into alternative dispute resolution agreements. However, this
provision is not meant to indicate that a large non-residential cus-
tomer should be required to waive their option to file an informal
or formal complaint if they are dissatisfied with the alternative
dispute resolution.

§25.485(d) Complaints to REPs or Aggregators

The REP Coalition asked that, when the activity complained
about is within the control of a TDU, the REP have the right
to limit its response to the customer to a statement that the
complaint is properly directed to the TDU. The Joint TDUs
replied that this could result in customers with complaints
merely being bounced to other entities, without proper analysis
and counseling and such "ping-ponging" between parties will
cause the customer to experience delay.

For the reasons stated in the commission’s answer to Preamble
question five, the commission declines to adopt the requested
changes to this rule that would include TDUs into the commis-
sion’s complaint process.

OPUC and Consumer Groups commented that the 21-day pe-
riod for a response from the REP or Aggregator to a complaint by
a customer is too long. OPUC suggested shortening this dead-
line to 14 days, while Consumer Groups suggested that the rule
should allow five days for all complaints except those involving
termination or disconnection of service that should be completed
the same day the complaint is received. Consumer Groups rec-
ommended that, when more than five days is needed as when
investigative information is required from a third party, the five
days be implemented with a provision that additional time may
be requested and approved. Additionally, the 10-day period for
a decision communicated to the complainant should be short-
ened to five days, according to OPUC. They argued that these
shortened response periods are more beneficial to consumers
and will result in speedier resolutions to consumer problems and
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inquiries. Consumer Groups pointed out that in the airline indus-
try, call center processing takes only a few minutes, not days.

The REP Coalition asked the commission to reject the sugges-
tions that the complaint response timelines be reduced. The
REP Coalition argued that most contacts from the customer are
not complaints but rather inquiries and can usually be resolved
on the phone, but an actual complaint takes more investigative
effort to complete especially if it goes to the commission or re-
quires a specialized team to respond because it is so complex.
The REP Coalition pointed out that there are numerous com-
plaints where it takes several days just to contact the customer
because the customer is not available, and then a few days ad-
ditional if commission-related paperwork becomes necessary.
Additionally, the REP Coalition argued that shortening the time
frame for complaint response could increase the requests for ex-
tensions, and the commission has a more difficult time managing
a process with extensions.

The commission declines to either shorten or lengthen the
21-day period for a response from a REP. The commission
believes the current time period is adequate in obtaining a timely
resolution of complaints.

Additionally, Consumer Groups commented that when a cus-
tomer is dissatisfied with the REP’s complaint process, the REP
should be required to inform the complainant of the right to file a
complaint under the supervisory review process if available AND
with the commission and the Attorney General’s Office, whether
the supervisory review process is available or not.

The commission declines to change when a customer may file
with the supervisory review process. The commission believes
the current process is adequate for obtaining a timely resolution
of complaints

§25.485(e) Complaints to the commission

Consumer Groups commented that §25.485(e)(1)(B)(v) should
be amended to eliminate the phrase "the complainant’s re-
quested resolution" because they argued that it may inhibit some
customers from filing a complaint because some customers
may not know how they want a problem resolved.

The commission declines to eliminate this provision and finds
that while some complainants may not know how they want their
complaint resolved, many certainly will know. Asking for a cus-
tomer’s requested resolution is a customer oriented attitude that
ultimately leads to better customer satisfaction.

Consumer Groups suggested that the commission needs to
effectively enforce its rules, and that the commission needs a
streamlined enforcement process. Consumer Groups supported
a customer-friendly form of enforcement that would compensate
the consumer through billing credits or direct payments for the
failures of companies to deliver services that meet the service
standards set by the commission. Consumer Groups argued
that under such a system consumers will be better equipped
to resolve disputes on their own, and the companies will have
an incentive to avoid the costs of customer compensation.
Consumer Groups suggested that the commission determine
in an administrative rulemaking the amount of compensation
and the standards to be met. Further, when widespread abuses
occur, they argued that the commission should consider all tools
including fines and pulling the REP’s certification. Consumer
Groups argued that this would result in self-policing by the com-
panies and then changes to improve their overall performance.
The system would not require the customer to contact the

commission because, under terms and conditions of service,
the customer and the company would work out the problem.
The commission would be brought into the process only if the
customer wanted to further pursue a complaint against the
company. This type of enforcement process is in effect in other
states including: California, Oregon, Massachusetts, Colorado,
Illinois, and Maine. Consumer Groups also commented that
the formal complaint and administrative penalties processes
could be streamlined to relieve the burden on both the customer
and the commission. They suggested that the commission
establish a system for automatically assessing administrative
penalties against companies that have a certain number of
complaints filed against them that exceed the number filed
under regulation. Fines would be such as to discourage repeat
offenses and to discourage any company from paying any
customer compensation and then continuing to fail to provide
high quality service.

The REP Coalition responded to the Consumer Groups’ sug-
gestions by stating that this approach is not supported by the
statute. They argued that the commission cannot order or re-
quire through rule that compensation be paid to customers when
an error is made. Further, the REP Coalition argued that only
courts have authority to require financial "damages" when there
is a breach of the terms of service. On the issue of penalties,
the REP Coalition argued that this would be unfair because the
number of complaints filed against a REP does not mean that the
REP has done anything wrong, so assessing a penalty based
on number so complaints would be unfair as well as unwork-
able. The REP Coalition maintained that the commission should
impose penalties only for actual violations using the administra-
tive penalty provisions set forth in PURA §15.024, and any other
process would be a violation of the statute. The Joint TDUs
replied to the Consumer Groups’ suggestions of streamlining
the administrative penalty process and indicated that such auto-
matic penalties raise significant due process concerns. The Joint
TDUs opposed any automatic mechanism that would abridge
due process.

The commission declines to adopt standard automatic penalties
for rule violations. The commission believes that REPs are en-
titled to adequate due process in determining whether or not
a customer complaint is valid and is evidence of a rule viola-
tion. PURA Chapter 15, Subchapter B provides specific detail
as to the commission enforcement authority and ability to assess
administrative penalties against person who violate commission
rules or orders. The commission notes that §15.024 outlines the
administrative penalty procedure and provides the opportunity
for a hearing for persons alleged to have violated commission
rules.

The REP Coalition supported including additional information to
support a complaint as it will assist companies in resolving com-
plaints more efficiently, but commented that §25.485(e)(1)(B)(vi)
should clarified so that the document should be described as
"terms of service" in place of "contract."

The commission agrees and has made the appropriate change.

The REP Coalition commented that TDUs should be added to
the list in §§25.485(e)(1)(C) and (D) to receive notification of
customer complaints from the commission. Furthermore, they
argued, the investigating party should be able to refer the com-
plaining entity to the correct entity and just notify the commission
without further investigation.
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For the reasons stated in the commission’s answer to Preamble
question five, the commission declines to adopt the requested
changes to this rule that would include TDUs into the formal com-
plaint process. Furthermore, and for the same reasons, the com-
mission finds that the investigating party should not be allowed
to refer the complainant and just notify the commission.

Consistent with their comments in §25.485(d), OPUC asked that
the 21-day period for the REP or Aggregator to inform the com-
plainant of the commission’s informal process and to advise the
commission in writing of the results of the investigation be short-
ened to 14 days. Consumer Groups agreed that this period
should be shortened but the new period length should be five
days.

The commission declines to shorten the 21-day for the reasons
previously stated.

The REP Coalition suggested adding new §25.485(e)(1)(E) to
allow for the 21-day period to be extended for good cause. They
stated that good cause may include situations where, because
multiple entities are involved, fieldwork cannot be completed be-
fore the end of the period. Consumer Groups argued that ex-
tending the timeline is a delay tactic designed to discourage con-
sumers from pursuing resolution of their problems and should be
rejected.

The commission declines to lengthen the 21-day period for a
response from a REP for the reasons previously stated.

The REP Coalition supported the commission’s proposal in
§25.485(e)(4) to place a 2- year time limit on when a customer
can file a formal complaint. The REP Coalition said that this
limitation will be more consistent with the records retention
requirement of two years set forth in §25.491.

§25.491, Record Retention and Reporting Requirements

Consumer Groups and the REP Coalition supported the pro-
posed changes to the reporting requirements in §25.491(c). The
REP Coalition indicated that having better-defined "buckets"
for categorizing informal complaints will be very helpful to both
REPs and the commission. Consumer Groups added that
REPs will be forced to provide complaint information that is
more complete and accurate. According to Consumer Groups,
this structure will also provide Staff and consumers with addi-
tional information and allow Staff to take corrective action, as
necessary.

Consumer Groups recommended, however, that the annual re-
port be considered an open record and be publicly available. In
addition, Consumer Groups suggested clarifying in the rule that
the report can serve as a basis for an investigation of any of the
data provided. Consumer Groups added that the commission
must not advocate for "market transparency" while authorizing
the filing of secret documents.

The REP Coalition opposed the Consumer Groups’ sugges-
tion that the annual reports be automatically deemed public
information. The REP Coalition argued that it would violate
REPs’ rights under Texas Government Code §555 to make
a claim of confidentiality pursuant to open records law, and
PURA §39.001(b)(4), which ensures that competitively sensitive
information can remain confidential. According to the coalition,
the commission cannot by rule declare whatever a company
may file an open record; rather, REPs must be afforded to
opportunity to make a claim of confidentiality and have the
attorney general rule on that claim. Moreover, the REP Coalition
noted that the commission, in its annual report instructions, has

acknowledged that some information provided in the annual
report is likely confidential. The REP Coalition suggested that
the commission has taken the correct approach to date in
allowing REPs to make claims pursuant to the Open Records
Act and recommended that the commission retain its current
policy.

The commission agrees with the REP Coalition that having bet-
ter-defined "buckets" for categorizing informal complaints will be
very helpful to both REPs and the commission. The commission
agrees with the REP Coalition that the REPs should have the
ability to make claims of confidentiality when filing the annual
reports required under this subsection. This is in accordance
with the current commission practice pertaining to confidential
documents under the Texas Public Information Act (TPIA). If the
commission receives a request pursuant to the TPIA for infor-
mation designated as confidential, the commission will continue
to refer the matter to the Office of the Attorney General (OAG)
for resolution. Such an approach addresses Consumer Groups’
suggestion that the annual reports be available for review, while
protecting any confidential or "competitively sensitive" informa-
tion specified in PURA §39.001(b)(4) that might be contained
within an individual report. Therefore, the commission declines
to add language to the rule mandating public disclosure of the
annual report.

The commission also amends §25.491(d) to remove the require-
ment that REPs submit information to OPUC if requested in order
to investigate compliance with commission rules for the reasons
previously stated. Additionally, this section already requires that
REPs submit their annual report required to OPUC pursuant to
PURA §39.101(d).

§25.493, Acquisition and Transfer of Customers from one Retail
Electric Provider to Another

The REP Coalition was generally supportive of the proposed rule
and recommended that it be adopted. However, they also rec-
ommended that the section be amended to clarify that it does
not apply in the situation where customers are transferred to the
POLR due to abandonment by a REP. In such instances, the REP
Coalition argued, the POLR rule should apply (§25.43, Provider
of Last Resort (POLR)), and the notice provisions of §25.482(e)
would need to be met by the abandoning REP.

The commission believes that the general process outlined
in §25.493 should also apply to transfers of customers to the
POLR. However, the commission amends §25.493(b) to clarify
that the notice requirement for the acquiring REP does not apply
in the case where customers are being transferred to the POLR.
The commission also adds language clarifying that the aban-
doning REP must provide the notice required by §25.482(d) and
the POLR must provide the information required by §25.43. For
clarification, the commission also amends §25.482(d) require
an abandoning REP to provide the information required by
§25.493(c) in the notice to its customers.

§25.493 (a)

OPUC suggested that §25.493(a) be amended to delete "if prac-
ticable" so that notice would have to be sent to customers at least
30 days prior to a transfer in every case. They argued that the
inclusion of "if practicable" gives the impression that this require-
ment is instead optional. Further, OPUC stated that the next
sentences take care of the contingency of when it is not possi-
ble to give 30 days notice. The REP Coalition agreed that this
suggestion was reasonable and urged the commission to adopt
this change.
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The commission agrees and deletes the language, as recom-
mended.

§25.493(b)

OPUC recommended amending §25.493(b)(6) so that when the
notice is sent to a customer, there will be a material change in
the terms of service, the customer be provided not only a toll-free
number, but also the identity of the party being called. They ar-
gued that the customer has a right to know whether he is talking
to an employee or agent of the acquiring REP or to an employee
or agent of the current REP. The REP Coalition agreed that this
suggestion was reasonable and urged the commission to adopt
this change.

The commission agrees with OPUC and makes the suggested
change.

Consumer Groups suggested that the notice include the status
of a customer’s eligibility for the LITE-UP rate discount. They
stated that the letter should explain whether or not the discount
will transfer with the customer to the acquiring REP. They argued
that continuing the discount during a transfer is material and must
be provided for in the process and that, at a minimum, customers
receiving the discount should be contacted so that they can be
informed of what steps they must take to continue receiving the
discount. The REP Coalition urged the commission to reject this
proposal, stating that a customer’s eligibility for LITE-UP is not
a material change to terms of service. They pointed out that a
customer’s eligibility is not a matter to be decided by a REP, nor
is it affected by a mass transfer from one REP to another. If the
customer is eligible, then the low-income discount administrator
(LIDA) will provide that information to the acquiring REP during
the normal monthly processing, just as LIDA would do for any
change in REP to another.

The commission declines to make this suggested change. The
commission and LIDA have already established procedures to
transfer a customer’s LITE-UP discount when a customer’s REP
of record changes. That process also will apply to any mass
transfer of a REP’s customers. Further, the notice provisions of
this section are intended to notify a customer of a change in the
terms of service. It is important to note that when any customer
receiving the discount changes REPs, that customer’s eligibility
is not affected. Further, such a customer is not required to take
any steps to continue receiving the discount from the new REP.

New §25.493(e)

OPUC suggested adding a new §25.493(e) to require the REP
providing notice of the transition to provide the commission and
OPUC with a copy of the notice when it is sent to customers.

Although transfers under §25.493 do not require commission ap-
proval, the commission finds that it is reasonable to require a
REP to provide a copy of such notice to the commission so that
the commission and commission Staff can monitor compliance
with the commission’s rules, for the reasons previously stated.
The commission declines to require REPs to notify OPUC for
the reasons previously stated. Subsection 25.493(b) has been
amended accordingly.

§25.495, Unauthorized Change of Retail Electric Provider

The REP Coalition supported the development of a standard-
ized process for returning a customer to its previous REP in the
event that the customer was switched without authorization. A
standardized process, they stated, should expedite the prompt

return of the customer to its preferred REP and minimize the im-
pact on operations of the affected REPs and TDU.

§25.495(a)

The REP Coalition argued that for this rule to be successfully
implemented, it is necessary for the commission to be specific
as to the process and the requirements applicable to ERCOT
and market participants to avoid the ad hoc application of the
backdated switch or move-in that currently exists in the market.
They noted that the backdated move-in or switch is the recog-
nized process in the market for remedying unauthorized switches
and that ERCOT and market participants are familiar with the
process. The REP Coalition stated that the default process out-
lined in §25.495(a)(4)(B) would cause an undue hardship for an
original REP that was in the process of terminating a customer
for non-payment when the unauthorized switch occurred. They
argued that requiring the return of all usage that accrued after
the switch date to the original REP would create a financial hard-
ship for that REP because the customer’s outstanding balance
would simply be compounded. In addition, the REP Coalition
suggested that the rule specify use of the process approved by
the registration agent (FasTrak) for notifying affected parties of
an unauthorized switch or move-in.

Fire Fly added that requiring the switching REP to refund charges
so the original REP can backbill the customer for the time period
of the unauthorized switch would pose a problem for providers
that offer prepaid electric service. Fire Fly contended that as
a prepaid service provider, they cannot backbill the customer
and would then have to absorb such charges, and, in effect, be
punished for the actions of a slamming REP. Instead, they advo-
cated making the switching REP responsible for all charges as-
sociated with the unauthorized transaction involving a residential
customer, including energy charges. In cases where a commer-
cial or industrial customer is switched without authorization, Fire
Fly argued that the original REP would be in a much stronger po-
sition to work out the backbilling issue without undue customer
hardship. In addition, they noted, a REP that may have inadver-
tently switched a commercial or industrial customer would not be
liable for high charges that could significantly affect its business.

The Joint TDUs agreed that the rule should not require back-
dated transactions to return a customer to the original REP. They
argued that backdating is inefficient and unfairly burdens parties
not able to prevent or influence the occurrence of unauthorized
switches and move-ins. The Joint TDUs proposed that the two
REPs involved should resolve the billing issue. The Joint TDUs
argued that this would preserve the incentive to deter the oc-
currence of such conduct in the future. The REP Coalition dis-
agreed that the process of returning the customer to the original
REP should not include the TDU. However, they acknowledged
that this process is a nuisance for both the original REP and the
TDU.

To alleviate this concern, the REP Coalition suggested that a
customer be returned using a backdated transaction only if
the original REP requests it. In the absence of such a specific
request by the original REP, the customer would be returned
prospectively. The REP Coalition recommended that the rules
require only that the customer be returned to the original REP
on a going forward basis, absent a choice by the original REP to
accept the customer back retroactively for a period of time. They
argued that this approach would limit the financial exposure
and customer relations problems posed to the original REP
and should also discourage REPs form using the unauthorized
switch process to deal with a customer who has failed to pay its
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authorized provider. In addition, the REP Coalition stated, the
requirements that the customer be billed at the rate offered by
their original REP and provided any gifts or inducements offered
by the original REP will ensure that the customer is made whole.

In reply comments, Fire Fly supported the REP Coalition’s pro-
posal, and stated that it resolves the company’s concerns with
the language as originally proposed. They stressed that in re-
solving an unauthorized switch, the emphasis should be on im-
posing the least cost or difficulty on the customer. They argued
that requiring backdated switches would likely expose the cus-
tomer to being billed twice for the same billing period. Also, they
stated, it is not good customer relations policy for the original
REP to demand payment from a customer for service for which
the customer has already paid. The REP Coalition’s proposal
would allow the original REP to maintain a positive relationship
with the customer, according to Fire Fly.

The REP Coalition stressed that there are some situations where
a backdated transaction is necessary. For example, if a large in-
dustrial customer is inadvertently switched, that customer would
probably have to be returned on a retroactive basis because the
original REP would have purchased power in advance to serve
that customer, and will need to get credit for those power deliv-
eries in the ERCOT settlement system. The REP Coalition as-
serted that suggesting that the REPs work out such a situation
amongst themselves is unrealistic because of the settlement im-
plications involved. They stated that their recommendation is the
most reasonable method for remedying inadvertent switches. It
also would ensure that the customer is not responsible for any
costs associated with the return to the original REP and the cus-
tomer would receive all of the benefits attendant to service from
the original REP.

The Joint TDUs and OPUC opposed the REP Coalition proposal
and urged the commission to reject it. The Joint TDUs argued
that by doing this, the rule would contradict the commission’s
stated wish in the preamble to the proposal to only specify the
end-result of resolving an unauthorized switch without dictating
the procedures the parties should use to accomplish that result.
Instead of adopting the REP Coalition’s proposal, the Joint TDUs
argued that the rule should not address the specific processes
and allow market participants work together to find a less prob-
lematic process for resolving an unauthorized switch. OPUC ar-
gued that the rule, as originally proposed, provides good protec-
tion for a customer who is switched without authorization, while
setting forth clear procedures for all parties involved to follow.
They claimed that adopting the REP Coalition’s proposal would
muck up the works.

Finally, the REP Coalition urged the commission to include a
general provision in this section that requires all parties to work in
good faith to remedy the unauthorized switch or move- in where
the requirements of this subsection cannot be effectuated. They
argued that such a provision is necessary because it is not re-
alistic for the commission’s rules to contemplate every circum-
stance that may arise concerning an unauthorized switch. The
Joint TDUs, however, stated that this suggested rule language
is unnecessary because the rule already requires the affected
REPs, registration agent, and TDU to take all actions necessary
to return the customer to the original REP as quickly as possible.

The commission declines to specifically require the use of a
backdated move-in to effectuate the requirements of this rule,
but agrees that a backdated move-in or switch may, at times,
be the most appropriate method to do so. The commission
does amend §25.493(a)(4)(B) to permit the original REP to

determine whether the original REP wants to bill the customer
from the time they are returned to the REP, or from a previous
time to when they were returned (which may necessitate a
back-dated switch or move-in). The commission believes that
this should alleviate Fire Fly’s concern regarding the compli-
cations that arise for prepaid electric providers and backdated
transactions. The commission recognizes that the process of
resolving unauthorized switches and move-ins is inconvenient
for TDUs. However, it is more important that a customer’s
choice of REP be honored. In cases of an inadvertent switch
or a slam, the customer has done nothing, yet is subjected to
erroneous billings, late billings and possibly double billings. It
is paramount that market participants be diligent in processing
customer switches accurately to minimize errors in the switching
process in the first place. When an unauthorized switch does
occur, market participants, including the TDU must quickly and
efficiently return that customer to the original REP with minimal
inconvenience to the customer.

The Joint TDUs argued that the proposed 90-day backbilling
limit in §25.480(e) could prevent a TDU from recovering its wires
charges from the original REP in some cases. They stated that
the proposed 90-day backbilling limit should specifically exclude
billings issued pursuant to this section. In addition, the REP
Coalition asserted, situations have occurred where a switching
REP attempted to return a customer to the original REP after
many months, and long after the six-month backbilling period has
expired. They stated that they were concerned that §25.480(e)
would prohibit the original REP from billing the customer for us-
age incurred while the customer was served by the switching
REP even though that usage could be returned to the original
REP pursuant to the provisions of subsection (a)(4)(B) of this
section.

The commission declines to address this issue because
§25.480(e) has been amended to remove references to back-
billing by a TDU.

The REP Coalition further recommended that §25.495(a)(2) be
amended so that the original REP is not required to re-enroll the
customer under the requirements of §25.474.

The commission agrees with this recommendation and has
amended this paragraph accordingly.

Consumer Groups commented that §25.495(a)(4)(B)(i) does not
address the issue of what happens when the customer is re-
turned to the original REP and that REP bills the customer for
the unauthorized period before the switching REP has refunded
all charges the customer had paid during the unauthorized pe-
riod. They pointed out that the customer would then be in the
position of having to pay the original REP before receiving a re-
fund from the switching REP. The Consumer Groups argued that
this subsection should be amended to clarify that the customer
is not obliged to pay the original REP for the time period of the
unauthorized switch until such time as the REP who effectuated
the unauthorized switch refunds all charges the customer had
paid.

The REP Coalition responded that this problem would largely
disappear under their proposal to return a customer on a
prospective basis, unless the original REP requests a back-
dated transaction. Under their suggested default process, a
customer would not be rebilled by the original REP for services
for which the switching REP has already been paid.

OPUC was concerned that if a customer is returned on a
prospective basis, that customer may have paid the switching
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REP at a higher rate than if they had been billed by the original
REP. The REP Coalition noted, though, that the switching REP
would be required to issue a refund to the customer to the extent
that its charges for electric service exceed those that would have
been charged by the original REP. Further, the REP Coalition
argued, in situations where a backdated transaction is used, the
rule requires the switching REP to refund to the customer any
sums already paid within five days of returning the customer to
the original REP. They stated that it is highly unlikely that the
original REP will even issue a bill to the customer for backdated
charges in that time, so the customer should have the refund
before payment to the original REP is due.

The commission amends §25.495(a)(4)(B)(i) to clarify that when
a customer is returned on a prospective basis, then the switch-
ing REP would be required to refund any charges that are higher
than those the original REP would have billed for the same pe-
riod. The commission also agrees with the REP Coalition, that
because the REP that service the customer without proper au-
thorization is required to refund any charges paid by the cus-
tomer within five days of returning the customer to their proper
REP, it is virtually certain that they customer will receive their re-
fund prior to receiving a bill from the proper REP.

Consumer Groups recommended that language be added to re-
quire the commission to coordinate its enforcement of any vio-
lation of the rule that involves fraudulent, misleading, deceptive,
and anticompetitive business practices with the OAG. They also
recommended that a requirement be added for the commission
to enter into a memorandum of understanding with the OAG that
would provide the public with specific information on how com-
bined enforcement activities would be coordinated. The REP
Coalition argued that this is unnecessary. They stated that the
commission and the OAG have the ability to enter into such an
agreement already and that there is no benefit in mandating such
an agreement by rule. Further, the REP Coalition asserted that
there is no reason to include enforcement language in this sec-
tion because enforcement language is included in virtually no
other customer protection rule. Still, they acknowledged, switch-
ing a customer without proper authorization is a violation of com-
mission rules and subject to enforcement, which may include
penalties.

The commission agrees with the REP Coalition that it is not nec-
essary to place specific enforcement language in §25.495. The
commission notes that §25.492 of this title (relating to Non-Com-
pliance with Rules or Orders; Enforcement by the Commission),
which was not amended in this proceeding specifies the poten-
tial consequences to REPs and aggregators of non-compliance
with commission rules. Additionally, the commission already co-
ordinates enforcement activities with the OAG as necessary, and
believes it is inappropriate to specify the particulars of arrange-
ments with the OAG in a substantive rule.

§25.497, Critical Care Customers.

Consumer Groups opposed the disconnection of any critical care
customer’s electricity, and urged the commission to amend the
proposed rule accordingly. The Consumer Groups requested
the removal of the disclaimer on the form that this qualification
of critical care status does not guarantee uninterrupted power
supply. Consumer Groups argued that this makes the market
participant’s responsibility to the customer unclear.

In reply comments, the REP Coalition disagreed with Consumer
Groups that critical care customer should not be subject to dis-
connection because it does not relieve customers of their pay-
ment obligations. The REP Coalition agreed that these cus-
tomers do require care and diligence, but that a policy prohibiting
disconnection, even with notice, provides opportunity for fraud
and abuse. The REP Coalition found that this should not be nec-
essary with the protections that are given under §25.483(h) for
critical care customers, and members of their household.

The commission agrees with the REP Coalition that critical
care customer status does not remove the customer’s payment
obligations and that the protections given under §25.483(h)
can be exercised when a pending disconnection will cause
serious harm. The critical care designation is important so
that the TDU can adequately fulfill its responsibilities under its
tariff to not disconnect a premise where such disconnection
will cause a dangerous or life-threatening condition without
adequate prior notice such that the customer can made other
arrangements. The commission disagrees with Consumer
Groups that the language at the end of the form, stating that
qualification does not guarantee an uninterrupted power supply,
be removed. The commission finds that situations such as area
of electrical power outages, and a customer’s unwillingness or
inability to pay, are things that are out of the TDU’s complete
control, and which cause electricity to not be guaranteed. The
commission finds that the substantive rules make the market
participants’ responsibilities to critical care customers clear. The
commission finds that it is necessary for critical care customers
to understand that they do need a back-up plan in the case that
uncontrollable situations cause their power to be interrupted.
The commission agrees with the REP Coalition that this rule
should be silent on it effective date.

§25.497 (a)

TIEC argued that the language in §25.497(a)(2) provides the
TDU with too much discretion to decide whether an industrial
customer is a "critical care industrial customer." TIEC stated that
there are no objective standards for a TDU to make such a de-
termination, as the proposed process allows little input from the
customer because it involves only the TDU and the REP. TIEC
noted that an incorrect determination could create potential lia-
bility. Further, TIEC asserted that an industrial customer should
be permitted to file a sworn affidavit with the TDU, stating that the
interruption or suspension of electric service would create a dan-
gerous or life- threatening condition on the customer’s premises.
TIEC said that this should be sufficient, and would be simple for
the TDU to administer, thereby reducing burden on the TDU.

In reply comments, Joint TDUs recommended that TIEC’s pro-
posed changes to §25.497(a)(2) not be adopted because, they
argued, the rule reflects the previous decision that the process
should be worked out collaboratively, instead of being specified
in the rule. Joint TDUs disagreed that the customer is excluded
from the determination process because they found that it was
incumbent on the customer that thinks it would be relevant. Joint
TDUs also noted that industrial customers who qualify, should
have back up power, or other arrangements for dealing with a
dangerous condition. Joint TDUs argued that this status does
not suggest uninterrupted electric service, make the TDU re-
sponsible for the consequences of an interruption or guarantee
priority restoration.

Joint TDUs contended that §25.497 makes the TDU responsible
for qualifying residential and industrial customers, but does not
clearly authorize the TDU to apply meaningful standards to do
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this. The Joint TDUs recommended language, and noted that
the commission should at least acknowledge that the information
provided by the customer on the form may be used by the TDU
in determining who qualifies.

Joint TDUs found that the emergency operations (EOP) rule
§25.52(c)(1) requires that critical load status for residential
customer be for those customers with "special in-house life-
sustaining equipment," however, subsection (a)(3), could be
interpreted to override the EOP rule. The Joint TDUs found
that this could have the effect of extending critical load status
to any customer with a "dangerous or life-threatening condition"
regardless of their reliance on life- sustaining equipment. The
Joint TDUs recommended that the critical care definition for
residential customer reference life-sustaining electrical equip-
ment, and that the critical care definition for industrial customer
reference special equipment. Joint TDUs also recommended
that the critical care form filed as Attachment B on the proposed
rule should be adopted along with this rule.

In reply comments, TIEC did not agree that the language
proposed by Joint TDUs provides the standard intended, or is
consistent with the pro forma Tariff for Retail Electric Delivery
Service. TIEC also found that this the proposal by the Joint
TDUs created an obligation on customers to get potentially
costly and uneconomic equipment exceeding existing safety
standards, simply to get advanced warning of an interruption.
TIEC also found that these limitations on types of customers
eligible for advanced notifications are not contained in the TDU’s
tariffs. TIEC suggested a simpler approach would be to simply
require a sworn affidavit that an interruption or suspension of
electric service would create a dangerous or life threatening
condition.

The commission agrees with TIEC that the Joint TDUs sug-
gested language should not be adopted. The commission
declines, however, to specify the specific format to be used by
the customer to inform their REP (and the TDU) of the dan-
gerous condition. However, the commission believes that it is
appropriate to include an industrial customer in the collaborative
process, and amends the rule accordingly. The commission
makes a similar amendment with respect to public safety
customers, for the same reason. The commission finds that the
language of this rule does not conflict with §25.52(c)(1) because
that paragraph says that a critical load customer includes, but is
not limited to customers with in-house life sustaining equipment.
The commission finds that this allows room for a more broad
definition of critical care customers as deemed necessary in
this rule.

§25.497 (b)

Consumer Groups recommended that a REP be required to ask
a customer during sign up if the status is needed, and for for-
warding the application to the customer. Additionally, they rec-
ommended that a REP be required to send a form to a customer
who they believe may have critical care needs. The Consumer
Groups recommended language in (b)(1) and (b)(2) correspond-
ing to their comments.

In reply comments, the REP Coalition argued that asking
applicants during the enrollment process whether the status is
needed opens the door to abuse and fraud and goes beyond
the REP’s existing duty. The REP Coalition stated that it is the
customer’s responsibility to request the form and the REP’s
responsibility to provide it if requested, but said that the REP is

not in a position to determine if the customer may or may not
need the status.

The commission declines to require a REP to ask customers dur-
ing sign-up if the critical care status is needed as information on
the critical care status is located in terms of service, and that this
requiring a REP to inquire of every customer as to whether or not
critical care status is needed would be an additional, unneces-
sary burden on he enrollment process. The commission declines
to require REPs to send form to customers that they believe may
require a critical care status, because the customer is generally
in best position to determine whether or not they believe they
need the protections provided by a critical care designation.

In general, the REP Coalition supported the efforts to formalize
and standardize the critical care qualification process. The REP
Coalition suggested that §25.497(b)(1) be moved to subsection
§25.475(g)(4) of this title as new subparagraph (R). The REP
Coalition said that because the critical care designation is a right
of residential customers subject to qualification by the TDU, it is
more appropriately reflected as an YRAC disclosure, than in the
REP’s terms of service document. OPUC opposed this sugges-
tion, arguing that the critical care information should be included
in both the terms of service documents and the YRAC.

The commission declines to adopt the REP Coalition’s sugges-
tion to move the contents of §25.475(b)(1) as it finds the contents’
current location appropriate.

The REP Coalition said that the word "mail" in §25.497(b)(2)
should be changed to "provide" to allow for other forms of dis-
tribution such as email, facsimile, or availability on the REP’s
website.

The commission adopts the REP Coalition’s suggestion to mod-
ify "mail" to "provide" to allow for other methods of transmittal.
The commission also modifies the language so that the REP
must provide the form in a method agreed to by the customer
to ensure that the manner in which the information provided is
appropriate for the customer.

The REP Coalition suggested that §25.497(b)(5) and (6) be com-
bined because they address actions by the TDU following the
receipt of the form from the customer. The REP Coalition rec-
ommended that (b)(8) be modified so that the REP is notified
of the qualification determination, before the customer, to en-
sure that the designation can be changed by the REP as soon
as possible. The REP Coalition also suggested clarifying the
language in subsection (b) to differentiate the REP and TDU re-
sponsibilities. The REP Coalition recommended that the com-
mission adopt only one version of the form, suggested in their
comments, to be used by all REPs and TDUs. The REP Coalition
suggested the commission consider adding the agency’s logo or
another designation with indicated that REPs and TDUs are us-
ing a standard, commission approved form.

The commission agrees with the REP Coalition that (b)(5) and
(b)(6) can be combined. The commission agrees with the REP
Coalition, that in parts of this rule, the REP should be notified be-
fore the customer, to ensure that are actions are taken consistent
with the customer’s expectations. The commission agrees that
only one form be approved and that the agency’s seal should be
present on the form, to show the standardization of the form.

Consumer Groups recommended that §25.497(b)(9) be
amended to reflect that TDUs inform customers that they can
appeal to the commission a TDU’s determination of their critical
care status. They contended that this would be consistent with
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§25.30, which provides that a customer may file a complaint
against a utility for any reason related to their electrical service.

The commission agrees with the Consumer Groups recommen-
dation to inform the customer that they can appeal the determi-
nation of their critical care status to the commission, and amends
§25.497(b)(9) accordingly.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §25.5

The amendments, new sections and repeal are adopted pur-
suant to the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2004) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction. The commission also proposes this
rule pursuant to PURA §39.101, which grants the commission
authority to establish various, specific protections for retail cus-
tomers; PURA §39.102, which provides retail customer choice;
and PURA Chapter 17, Subchapters A, C, and D, which deal,
respectively, with general provisions relating to customer protec-
tion policy, the retail customer’s right to choice, and protection of
the retail customer against unauthorized charges.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.101, 39.102, and Chapter 17, Subchapters A, C,
and D.

§25.5. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Above-market purchased power costs--Wholesale de-
mand and energy costs that a utility is obligated to pay under an exist-
ing purchased power contract to the extent the costs are greater than the
purchased power market value.

(2) Affected person--means:

(A) a public utility or electric cooperative affected by
an action of a regulatory authority;

(B) a person whose utility service or rates are affected
by a proceeding before a regulatory authority; or

(C) a person who:

(i) is a competitor of a public utility with respect to
a service performed by the utility; or

(ii) wants to enter into competition with a public
utility.

(3) Affiliate--means:

(A) a person who directly or indirectly owns or holds at
least 5.0% of the voting securities of a public utility;

(B) a person in a chain of successive ownership of at
least 5.0% of the voting securities of a public utility;

(C) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by a public utility;

(D) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by:

(i) a person who directly or indirectly owns or con-
trols at least 5.0% of the voting securities of a public utility; or

(ii) a person in a chain of successive ownership of at
least 5.0% of the voting securities of a public utility;

(E) a person who is an officer or director of a public
utility or of a corporation in a chain of successive ownership of at least
5.0% of the voting securities of a public utility; or

(F) a person determined to be an affiliate under Public
Utility Regulatory Act §11.006.

(4) Affiliated electric utility--The electric utility from
which an affiliated retail electric provider was unbundled in accor-
dance with Public Utility Regulatory Act §39.051.

(5) Affiliated power generation company (APGC)--A
power generation company that is affiliated with or the successor in
interest of an electric utility certificated to serve an area.

(6) Affiliated retail electric provider (AREP)--A retail elec-
tric provider that is affiliated with or the successor in interest of an elec-
tric utility certificated to serve an area.

(7) Aggregation--Includes the following:

(A) the purchase of electricity from a retail electric
provider, a municipally owned utility, or an electric cooperative by an
electricity customer for its own use in multiple locations, provided
that an electricity customer may not avoid any nonbypassable charges
or fees as a result of aggregating its load; or

(B) the purchase of electricity by an electricity cus-
tomer as part of a voluntary association of electricity customers,
provided that an electricity customer may not avoid any nonbypassable
charges or fees as a result of aggregating its load.

(8) Aggregator--A person joining two or more customers,
other than municipalities and political subdivision corporations, into
a single purchasing unit to negotiate the purchase of electricity from
retail electric providers. Aggregators may not sell or take title to elec-
tricity. Retail electric providers are not aggregators.

(9) Ancillary service--A service necessary to facilitate
the transmission of electric energy including load following, standby
power, backup power, reactive power, and any other services the
commission may determine by rule.

(10) Base rate--Generally, a rate designed to recover the
cost of service other than certain costs separately identified and recov-
ered through a rider, rate schedule, or other schedule. For bundled util-
ities, these separately identified costs may include items such as a fuel
factor, power cost recovery factor, and surcharge. Distribution service
providers may have separately identified costs such as the system bene-
fit fee, transition costs, the excess mitigation charge, transmission cost
recovery factors, and the competition transition charge.

(11) Bundled Municipally Owned Utilities/Electric Coop-
eratives (MOU/COOP)--A municipally owned utility/electric coopera-
tive that is conducting both transmission and distribution activities and
competitive energy-related activities on a bundled basis without struc-
tural or functional separation of transmission and distribution functions
from competitive energy-related activities and that makes a written dec-
laration of its status as a bundled municipally owned utility/electric co-
operative pursuant to §25.275(o)(3)(A) of this title (relating to Code
of Conduct for Municipally Owned Utilities and Electric Cooperatives
Engaged in Competitive Activities).

(12) Calendar year--January 1 through December 31.

(13) Commission--The Public Utility Commission of
Texas.

(14) Competition transition charge (CTC)--Any non-by-
passable charge that recovers the positive excess of the net book value
of generation assets over the market value of the assets, taking into
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account all of the electric utility’s generation assets, any above market
purchased power costs, and any deferred debit related to a utility’s
discontinuance of the application of Statement of Financial Account-
ing Standards Number 71 ("Accounting for the Effects of Certain
Types of Regulation") for generation-related assets if required by the
provisions of the Public Utility Regulatory Act (PURA), Chapter 39.
For purposes of PURA §39.262, book value shall be established as of
December 31, 2001, or the date a market value is established through
a market valuation method under PURA §39.262(h), whichever is
earlier, and shall include stranded costs incurred under PURA §39.263.
Competition transition charges also include the transition charges
established pursuant to PURA §39.302(7) unless the context indicates
otherwise.

(15) Competitive affiliate--An affiliate of a utility that pro-
vides services or sells products in a competitive energy-related market
in this state, including telecommunications services, to the extent those
services are energy-related.

(16) Competitive energy efficiency services--Energy effi-
ciency services that are defined as competitive energy services pursuant
to §25.341 of this title (relating to Definitions).

(17) Competitive retailer--A retail electric provider; or a
municipally owned utility or electric cooperative, that has the right to
offer electric energy and related services at unregulated prices directly
to retail customers who have customer choice, without regard to geo-
graphic location.

(18) Congestion zone--An area of the transmission
network that is bounded by commercially significant transmission
constraints or otherwise identified as a zone that is subject to trans-
mission constraints, as defined by an independent organization.

(19) Control area--An electric power system or combina-
tion of electric power systems to which a common automatic genera-
tion control scheme is applied in order to:

(A) match, at all times, the power output of the genera-
tors within the electric power system(s) and capacity and energy pur-
chased from entities outside the electric power system(s), with the load
within the electric power system(s);

(B) maintain, within the limits of good utility practice,
scheduled interchange with other control areas;

(C) maintain the frequency of the electric power sys-
tem(s) within reasonable limits in accordance with good utility prac-
tice; and

(D) obtain sufficient generating capacity to maintain
operating reserves in accordance with good utility practice.

(20) Corporation--A domestic or foreign corporation,
joint-stock company, or association, and each lessee, assignee, trustee,
receiver, or other successor in interest of the corporation, company, or
association, that has any of the powers or privileges of a corporation
not possessed by an individual or partnership. The term does not
include a municipal corporation or electric cooperative, except as
expressly provided by the Public Utility Regulatory Act.

(21) Critical loads--Loads for which electric service is con-
sidered crucial for the protection or maintenance of public health and
safety; including but not limited to hospitals, police stations, fire sta-
tions, critical water and wastewater facilities, and customers with spe-
cial in-house life- sustaining equipment.

(22) Customer choice--The freedom of a retail customer to
purchase electric services, either individually or through voluntary ag-
gregation with other retail customers, from the provider or providers of

the customer’s choice and to choose among various fuel types, energy
efficiency programs, and renewable power suppliers.

(23) Customer class--A group of customers with similar
electric service characteristics (e.g., residential, commercial, industrial,
sales for resale) taking service under one or more rate schedules. Qual-
ified businesses as defined by the Texas Enterprise Zone Act, Texas
Government Code, Title 10, Chapter 2303 may be considered to be a
separate customer class of electric utilities.

(24) Day-ahead--The day preceding the operating day.

(25) Deemed savings--A pre-determined, validated esti-
mate of energy and peak demand savings attributable to an energy
efficiency measure in a particular type of application that a utility may
use instead of energy and peak demand savings determined through
measurement and verification activities.

(26) Demand--The rate at which electric energy is deliv-
ered to or by a system at a given instant, or averaged over a designated
period, usually expressed in kilowatts (kW) or megawatts (MW).

(27) Demand savings--A quantifiable reduction in the rate
at which energy is delivered to or by a system at a given instance, or
averaged over a designated period, usually expressed in kilowatts (kW)
or megawatts (MW).

(28) Demand-side management (DSM)--Activities that af-
fect the magnitude or timing of customer electrical usage, or both.

(29) Demand-side resource or demand-side management--
Equipment, materials, and activities that result in reductions in electric
generation, transmission, or distribution capacity needs or reductions
in energy usage or both.

(30) Disconnection of service--Interruption of a cus-
tomer’s supply of electric service at the customer’s point of delivery
by an electric utility, a transmission and distribution utility, a munici-
pally owned utility or an electric cooperative.

(31) Distribution line--A power line operated below 60,000
volts, when measured phase-to- phase, that is owned by an electric util-
ity, transmission and distribution utility, municipally owned utility, or
electric cooperative.

(32) Distributed resource--A generation, energy storage, or
targeted demand-side resource, generally between one kilowatt and ten
megawatts, located at a customer’s site or near a load center, which
may be connected at the distribution voltage level (below 60,000 volts),
that provides advantages to the system, such as deferring the need for
upgrading local distribution facilities.

(33) Distribution service provider (DSP)--An electric util-
ity, municipally-owned utility, or electric cooperative that owns or op-
erates for compensation in this state equipment or facilities that are
used for the distribution of electricity to retail customers, as defined in
this section, including retail customers served at transmission voltage
levels.

(34) Economically distressed geographic area--Zip code
area in which the average household income is less than or equal to
60% of the statewide median income, as reported in the most recently
available United States Census data.

(35) Electric cooperative--

(A) a corporation organized under the Texas Utilities
Code, Chapter 161 or a predecessor statute to Chapter 161 and operat-
ing under that chapter;
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(B) a corporation organized as an electric cooperative
in a state other than Texas that has obtained a certificate of authority to
conduct affairs in the State of Texas; or

(C) a successor to an electric cooperative created before
June 1, 1999, in accordance with a conversion plan approved by a vote
of the members of the electric cooperative, regardless of whether the
successor later purchases, acquires, merges with, or consolidates with
other electric cooperatives.

(36) Electric generating facility--A facility that generates
electric energy for compensation and that is owned or operated by a
person in this state, including a municipal corporation, electric cooper-
ative, or river authority.

(37) Electricity Facts Label--Information in a standardized
format, as described in §25.475(f) of this title (relating to Informa-
tion Disclosures to Residential and Small Commercial Customers), that
summarizes the price, contract terms, fuel sources, and environmental
impact associated with an electricity product.

(38) Electricity product--A specific type of retail electric-
ity service developed and identified by a REP, the specific terms and
conditions of which are summarized in an Electricity Facts Label that
is specific to that electricity product.

(39) Electric Reliability Council of Texas (ER-
COT)--Refers to the independent organization and, in a geographic
sense, refers to the area served by electric utilities, municipally
owned utilities, and electric cooperatives that are not synchronously
interconnected with electric utilities outside of the State of Texas.

(40) Electric service identifier (ESI ID)--The basic identi-
fier assigned to each point of delivery used in the registration system
and settlement system managed by the Electric Reliability Council of
Texas (ERCOT) or another independent organization.

(41) Electric utility--Except as otherwise provided in this
Chapter, an electric utility is: A person or river authority that owns
or operates for compensation in this state equipment or facilities to
produce, generate, transmit, distribute, sell, or furnish electricity in this
state. The term includes a lessee, trustee, or receiver of an electric
utility and a recreational vehicle park owner who does not comply with
Texas Utilities Code, Subchapter C, Chapter 184, with regard to the
metered sale of electricity at the recreational vehicle park. The term
does not include:

(A) a municipal corporation;

(B) a qualifying facility;

(C) a power generation company;

(D) an exempt wholesale generator;

(E) a power marketer;

(F) a corporation described by Public Utility Regula-
tory Act §32.053 to the extent the corporation sells electricity exclu-
sively at wholesale and not to the ultimate consumer;

(G) an electric cooperative;

(H) a retail electric provider;

(I) the state of Texas or an agency of the state; or

(J) a person not otherwise an electric utility who:

(i) furnishes an electric service or commodity only
to itself, its employees, or its tenants as an incident of employment or
tenancy, if that service or commodity is not resold to or used by others;

(ii) owns or operates in this state equipment or facil-
ities to produce, generate, transmit, distribute, sell or furnish electric
energy to an electric utility, if the equipment or facilities are used pri-
marily to produce and generate electric energy for consumption by that
person; or

(iii) owns or operates in this state a recreational ve-
hicle park that provides metered electric service in accordance with
Texas Utilities Code, Subchapter C, Chapter 184.

(42) Energy efficiency--Programs that are aimed at reduc-
ing the rate at which electric energy is used by equipment and/or pro-
cesses. Reduction in the rate of energy used may be obtained by substi-
tuting technically more advanced equipment to produce the same level
of end-use services with less electricity; adoption of technologies and
processes that reduce heat or other energy losses; or reorganization of
processes to make use of waste heat. Efficient use of energy by cus-
tomer-owned end-use devices implies that existing comfort levels, con-
venience, and productivity are maintained or improved at a lower cus-
tomer cost.

(43) Energy efficiency measures--Equipment, materials,
and practices that when installed and used at a customer site result in a
measurable and verifiable reduction in either purchased electric energy
consumption, measured in kilowatt-hours (kWh), or peak demand,
measured in kW, or both.

(44) Energy efficiency project--An energy efficiency mea-
sure or combination of measures installed under a standard offer con-
tract or a market transformation contract that results in both a reduction
in customers’ electric energy consumption and peak demand, and en-
ergy costs.

(45) Energy efficiency service provider (EESP)--A person
who installs energy efficiency measures or performs other energy effi-
ciency services. An energy efficiency service provider may be a retail
electric provider or large commercial customer, if the person has exe-
cuted a standard offer contract.

(46) Energy savings--A quantifiable reduction in a cus-
tomer’s consumption of energy.

(47) ERCOT protocols--Body of procedures developed by
ERCOT to maintain the reliability of the regional electric network and
account for the production and delivery of electricity among resources
and market participants. The procedures, initially approved by the
commission, include a revisions process that may be appealed to the
commission, and are subject to the oversight and review of the com-
mission.

(48) ERCOT region--The geographic area under the
jurisdiction of the commission that is served by transmission service
providers that are not synchronously interconnected with transmission
service providers outside of the state of Texas.

(49) Exempt wholesale generator--A person who is en-
gaged directly or indirectly through one or more affiliates exclusively
in the business of owning or operating all or part of a facility for
generating electric energy and selling electric energy at wholesale
who does not own a facility for the transmission of electricity, other
than an essential interconnecting transmission facility necessary to
effect a sale of electric energy at wholesale, and who is in compliance
with the registration requirements of §25.105 of this title (relating to
Registration and Reporting by Power Marketers).

(50) Existing purchased power contract--A purchased
power contract in effect on January 1, 1999, including any amend-
ments and revisions to that contract resulting from litigation initiated
before January 1, 1999.
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(51) Facilities--All the plant and equipment of an electric
utility, including all tangible and intangible property, without limita-
tion, owned, operated, leased, licensed, used, controlled, or supplied
for, by, or in connection with the business of an electric utility.

(52) Financing order--An order of the commission adopted
under the Public Utility Regulatory Act §39.201 or §39.262 approving
the issuance of transition bonds and the creation of transition charges
for the recovery of qualified costs.

(53) Freeze period--The period beginning on January 1,
1999, and ending on December 31, 2001.

(54) Generation assets--All assets associated with the pro-
duction of electricity, including generation plants, electrical intercon-
nections of the generation plant to the transmission system, fuel con-
tracts, fuel transportation contracts, water contracts, lands, surface or
subsurface water rights, emissions-related allowances, and gas pipeline
interconnections.

(55) Generation service--The production and purchase of
electricity for retail customers and the production, purchase and sale of
electricity in the wholesale power market.

(56) Good utility practice--Any of the practices, methods,
and acts engaged in or approved by a significant portion of the electric
utility industry during the relevant time period, or any of the practices,
methods, and acts that, in the exercise of reasonable judgment in light
of the facts known at the time the decision was made, could have been
expected to accomplish the desired result at a reasonable cost consistent
with good business practices, reliability, safety, and expedition. Good
utility practice is not intended to be limited to the optimum practice,
method, or act, to the exclusion of all others, but rather is intended to
include acceptable practices, methods, and acts generally accepted in
the region.

(57) Hearing--Any proceeding at which evidence is taken
on the merits of the matters at issue, not including prehearing confer-
ences.

(58) Independent organization--An independent system
operator or other person that is sufficiently independent of any
producer or seller of electricity that its decisions will not be unduly
influenced by any producer or seller.

(59) Independent system operator--An entity supervising
the collective transmission facilities of a power region that is charged
with non-discriminatory coordination of market transactions, sys-
temwide transmission planning, and network reliability.

(60) Installed generation capacity--All potentially mar-
ketable electric generation capacity, including the capacity of:

(A) generating facilities that are connected with a trans-
mission or distribution system;

(B) generating facilities used to generate electricity for
consumption by the person owning or controlling the facility; and

(C) generating facilities that will be connected with a
transmission or distribution system and operating within 12 months.

(61) Interconnection agreement--The standard form
of agreement, which has been approved by the commission. The
interconnection agreement sets forth the contractual conditions under
which a company and a customer agree that one or more facilities may
be interconnected with the company’s utility system.

(62) License--The whole or part of any commission per-
mit, certificate, approval, registration, or similar form of permission
required by law.

(63) Licensing--The commission process for granting,
denial, renewal, revocation, suspension, annulment, withdrawal, or
amendment of a license.

(64) Load factor--The ratio of average load to peak load
during a specific period of time, expressed as a percent. The load fac-
tor indicates to what degree energy has been consumed compared to
maximum demand or utilization of units relative to total system capa-
bility.

(65) Low-income customer--An electric customer, whose
household income is not more than 125% of the federal poverty guide-
lines, or who receives food stamps from the Texas Department of Hu-
man Services (TDHS) or medical assistance from a state agency ad-
ministering a part of the medical assistance program.

(66) Low-Income Discount Administrator (LIDA)--A
third-party administrator contracted by the commission to administer
aspects of the rate reduction program established under Public Utility
Regulatory Act §39.903.

(67) Market power mitigation plan--A written proposal by
an electric utility or a power generation company for reducing its own-
ership and control of installed generation capacity as required by the
Public Utility Regulatory Act §39.154.

(68) Market value--For nonnuclear assets and certain nu-
clear assets, the value the assets would have if bought and sold in a
bona fide third-party transaction or transactions on the open market un-
der the Public Utility Regulatory Act (PURA) §39.262(h) or, for certain
nuclear assets, as described by PURA §39.262(i), the value determined
under the method provided by that subsection.

(69) Master meter--A meter used to measure, for billing
purposes, all electric usage of an apartment house or mobile home park,
including common areas, common facilities, and dwelling units.

(70) Municipality--A city, incorporated village, or town,
existing, created, or organized under the general, home rule, or spe-
cial laws of the state.

(71) Municipally-owned utility (MOU)--Any utility
owned, operated, and controlled by a municipality or by a nonprofit
corporation whose directors are appointed by one or more municipal-
ities.

(72) Nameplate rating--The full-load continuous rating of a
generator under specified conditions as designated by the manufacturer.

(73) Native load customer--A wholesale or retail customer
on whose behalf an electric utility, electric cooperative, or municipally-
owned utility, by statute, franchise, regulatory requirement, or contract,
has an obligation to construct and operate its system to meet in a reliable
manner the electric needs of the customer.

(74) Natural gas energy credit (NGEC)--A tradable
instrument representing each megawatt of new generating capacity
fueled by natural gas, as authorized by the Public Utility Regulatory
Act §39.9044 and implemented under §25.172 of this title (relating to
Goal for Natural Gas).

(75) Net book value--The original cost of an asset less ac-
cumulated depreciation.

(76) Net dependable capability--The maximum load in
megawatts, net of station use, which a generating unit or generating
station can carry under specified conditions for a given period of time,
without exceeding approved limits of temperature and stress.

(77) New on-site generation--Electric generation capacity
greater than ten megawatts capable of being lawfully delivered to the
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site without use of utility distribution or transmission facilities, which
was not, on or before December 31, 1999, either:

(A) A fully operational facility, or

(B) A project supported by substantially complete
filings for all necessary site-specific environmental permits under
the rules of the Texas Natural Resource Conservation Commission
(TNRCC) in effect at the time of filing.

(78) Off-grid renewable generation--The generation of re-
newable energy in an application that is not interconnected to a utility
transmission or distribution system.

(79) Other generation sources--A competitive retailer’s or
affiliated retail electric provider’s supply of generated electricity that
is not accounted for by a direct supply contract with an owner of gen-
eration assets.

(80) Person--Includes an individual, a partnership of two
or more persons having a joint or common interest, a mutual or coop-
erative association, and a corporation, but does not include an electric
cooperative.

(81) Power cost recovery factor (PCRF)--A charge or credit
that reflects an increase or decrease in purchased power costs not in
base rates.

(82) Power generation company (PGC)--A person that:

(A) generates electricity that is intended to be sold at
wholesale;

(B) does not own a transmission or distribution facility
in this state, other than an essential interconnecting facility, a facility
not dedicated to public use, or a facility otherwise excluded from the
definition of "electric utility" under this section; and

(C) does not have a certificated service area, although
its affiliated electric utility or transmission and distribution utility may
have a certificated service area.

(83) Power marketer--A person who becomes an owner of
electric energy in this state for the purpose of selling the electric energy
at wholesale; does not own generation, transmission, or distribution
facilities in this state; does not have a certificated service area; and
who is in compliance with the registration requirements of §25.105 of
this title (relating to Registration and Reporting by Power Marketers).

(84) Power region--A contiguous geographical area which
is a distinct region of the North American Electric Reliability Council.

(85) Pre-interconnection study--A study or studies that
may be undertaken by a utility in response to its receipt of a completed
application for interconnection and parallel operation with the utility
system at distribution voltage. Pre-interconnection studies may
include, but are not limited to, service studies, coordination studies
and utility system impact studies.

(86) Premises--A tract of land or real estate or related com-
monly used tracts including buildings and other appurtenances thereon.

(87) Price to beat (PTB)--A price for electricity, as deter-
mined pursuant to the Public Utility Regulatory Act §39.202, charged
by an affiliated retail electric provider to eligible residential and small
commercial customers in its service area.

(88) Proceeding--A hearing, investigation, inquiry, or other
procedure for finding facts or making a decision. The term includes a
denial of relief or dismissal of a complaint. It may be rulemaking or
nonrulemaking; rate setting or non-rate setting.

(89) Proprietary customer information--Any information
compiled by a retail electric provider, an electric utility, a transmission
and distribution business unit as defined in §25.275(c)(16) of this
title (relating to Code of Conduct for Municipally Owned Utilities
and Electric Cooperatives Engaged in Competitive Activities) on a
customer in the course of providing electric service or by an aggregator
on a customer in the course of aggregating electric service that makes
possible the identification of any individual customer by matching
such information with the customer’s name, address, account number,
type or classification of service, historical electricity usage, expected
patterns of use, types of facilities used in providing service, individual
contract terms and conditions, price, current charges, billing records,
or any information that the customer has expressly requested not be
disclosed. Information that is redacted or organized in such a way as to
make it impossible to identify the customer to whom the information
relates does not constitute proprietary customer information.

(90) Provider of last resort (POLR)--A retail electric
provider (REP) certified in Texas that has been designated by the
commission to provide a basic, standard retail service package in
accordance with §25.43 of this title (relating to Provider of Last Resort
(POLR)) to customers that are not being served by a REP for reasons
other than non-payment.

(91) Public retail customer--A retail customer that is an
agency of this state, a state institution of higher education, a public
school district, or a political subdivision of this state.

(92) Public utility or utility--An electric utility as that term
is defined in this section, or a public utility or utility as those terms are
defined in the Public Utility Regulatory Act §51.002.

(93) Public Utility Regulatory Act (PURA)--The enabling
statute for the Public Utility Commission of Texas, located in the Texas
Utilities Code Annotated, §§11.001 et. seq.

(94) Purchased power market value--The value of demand
and energy bought and sold in a bona fide third-party transaction or
transactions on the open market and determined by using the weighted
average costs of the highest three offers from the market for purchase
of the demand and energy available under the existing purchased power
contracts.

(95) Qualified scheduling entity--A market participant that
is qualified by the Electric Reliability Council of Texas (ERCOT) in
accordance with Section 16, Registration and Qualification of Market
Participants of ERCOT’s Protocols, to submit balanced schedules and
ancillary services bids and settle payments with ERCOT.

(96) Qualifying cogenerator--The meaning as assigned this
term by 16 U.S.C. §796(18)(C). A qualifying cogenerator that provides
electricity to the purchaser of the cogenerator’s thermal output is not
for that reason considered to be a retail electric provider or a power
generation company.

(97) Qualifying facility--A qualifying cogenerator or qual-
ifying small power producer.

(98) Qualifying small power producer--The meaning as as-
signed this term by 16 U.S.C. §796(17)(D).

(99) Rate--A compensation, tariff, charge, fare, toll, rental,
or classification that is directly or indirectly demanded, observed,
charged, or collected by an electric utility for a service, product, or
commodity described in the definition of electric utility in this section
and a rule, practice, or contract affecting the compensation, tariff,
charge, fare, toll, rental, or classification that must be approved by a
regulatory authority.
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(100) Rate class--A group of customers taking electric ser-
vice under the same rate schedule.

(101) Rate reduction program--A program to provide re-
duced electric rates for eligible low- income customers, in accordance
with the Public Utility Regulatory Act §39.903(h).

(102) Rate year--The 12-month period beginning with the
first date that rates become effective. The first date that rates become
effective may include, but is not limited to, the effective date for bonded
rates or the effective date for interim or temporary rates.

(103) Ratemaking proceeding--A proceeding in which a
rate may be changed.

(104) Registration agent--Entity designated by the com-
mission to administer registration and settlement, premise data, and
other processes concerning a customer’s choice of retail electric
provider in the competitive electric market in Texas.

(105) Regulatory authority--In accordance with the context
where it is found, either the commission or the governing body of a
municipality.

(106) Renewable demand side management (DSM) tech-
nologies--Equipment that uses a renewable energy resource (renewable
resource) as defined in this section, that, when installed at a customer
site, reduces the customer’s net purchases of energy (kWh), electrical
demand (kW), or both.

(107) Renewable energy--Energy derived from renewable
energy technologies.

(108) Renewable energy credit (REC)--A tradable instru-
ment representing the generation attributes of one MWh of electric-
ity from renewable energy sources, as authorized by the Public Utility
Regulatory Act §39.904 and implemented under §25.173(e) of this title
(relating to Goal for Renewable Energy).

(109) Renewable energy credit account (REC ac-
count)--An account maintained by the renewable energy credits
trading program administrator for the purpose of tracking the produc-
tion, sale, transfer, purchase, and retirement of RECs by a program
participant.

(110) Renewable energy resource (renewable resource)--A
resource that produces energy derived from renewable energy technolo-
gies.

(111) Renewable energy technology--Any technology that
exclusively relies on an energy source that is naturally regenerated over
a short time and derived directly from the sun, indirectly from the sun or
from moving water or other natural movements and mechanisms of the
environment. Renewable energy technologies include those that rely
on energy derived directly from the sun, on wind, geothermal, hydro-
electric, wave, or tidal energy, or on biomass or biomass-based waste
products, including landfill gas. A renewable energy technology does
not rely on energy resources derived from fossil fuels, waste products
from fossil fuels, or waste products from inorganic sources.

(112) Repowering--Modernizing or upgrading an existing
facility in order to increase its capacity or efficiency.

(113) Residential customer--Retail customers classified as
residential by the applicable bundled utility tariff, unbundled transmis-
sion and distribution utility tariff or, in the absence of classification
under a residential rate class, those retail customers that are primarily
end users consuming electricity at the customer’s place of residence
for personal, family or household purposes and who are not resellers
of electricity.

(114) Retail customer--The separately metered end-use
customer who purchases and ultimately consumes electricity.

(115) Retail electric provider (REP)--A person that sells
electric energy to retail customers in this state. A retail electric provider
may not own or operate generation assets.

(116) Retail stranded costs--That part of net stranded cost
associated with the provision of retail service.

(117) Retrofit--The installation of control technology on an
electric generating facility to reduce the emissions of nitrogen oxide,
sulfur dioxide, or both.

(118) River authority--A conservation and reclamation dis-
trict created pursuant to the Texas Constitution, Article 16, Section 59,
including any nonprofit corporation created by such a district pursuant
to the Texas Water Code, Chapter 152, that is an electric utility.

(119) Rule--A statement of general applicability that im-
plements, interprets, or prescribes law or policy, or describes the pro-
cedure or practice requirements of the commission. The term includes
the amendment or repeal of a prior rule, but does not include statements
concerning only the internal management or organization of the com-
mission and not affecting private rights or procedures.

(120) Separately metered--Metered by an individual meter
that is used to measure electric energy consumption by a retail customer
and for which the customer is directly billed by a utility, retail electric
provider, electric cooperative, or municipally owned utility.

(121) Service--Has its broadest and most inclusive mean-
ing. The term includes any act performed, anything supplied, and any
facilities used or supplied by an electric utility in the performance of its
duties under the Public Utility Regulatory Act to its patrons, employ-
ees, other public utilities or electric utilities, an electric cooperative,
and the public. The term also includes the interchange of facilities be-
tween two or more public utilities or electric utilities.

(122) Spanish-speaking person--A person who speaks any
dialect of the Spanish language exclusively or as their primary lan-
guage.

(123) Standard meter--The minimum metering device nec-
essary to obtain the billing determinants required by the transmission
and distribution utility’s tariff schedule to determine an end-use cus-
tomer’s charges for transmission and distribution service.

(124) Stranded cost--The positive excess of the net book
value of generation assets over the market value of the assets, taking
into account all of the electric utility’s generation assets, any above-
market purchased power costs, and any deferred debit related to a util-
ity’s discontinuance of the application of Statement of Financial Ac-
counting Standards Number 71 ("Accounting for the Effect of Certain
Types of Regulation") for generation-related assets if required by the
provisions of the Public Utility Regulatory Act (PURA), Chapter 39.
For purposes of PURA §39.262, book value shall be established as of
December 31, 2001, or the date a market value is established through
a market valuation method under PURA §39.262(h), whichever is ear-
lier, and shall include stranded costs incurred under PURA §39.263.

(125) Submetering--Metering of electricity consumption
on the customer side of the point at which the electric utility meters
electricity consumption for billing purposes.

(126) Summer net dependable capability--The net capabil-
ity of a generating unit in megawatts (MW) for daily planning and op-
erational purposes during the summer peak season, as determined in
accordance with requirements of the reliability council or independent
organization in which the unit operates.
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(127) Supply-side resource--A resource, including a stor-
age device, that provides electricity from fuels or renewable resources.

(128) System benefit account--An account with the Texas
Comptroller of Public Accounts (Comptroller) to be administered by
the commission.

(129) System benefit fee--A nonbypassable fee set by the
commission to finance the system benefit account or fund. The fee
shall be charged to electric retail customers based on the amount of
kilowatt hours (kWh) of electric energy used, as measured at the meter
and adjusted for voltage level losses.

(130) System emergency--A condition on a utility’s system
that is likely to result in imminent significant disruption of service to
customers or is imminently likely to endanger life or property.

(131) Tariff--The schedule of a utility, municipally-owned
utility, or electric cooperative containing all rates and charges stated
separately by type of service, the rules and regulations of the utility, and
any contracts that affect rates, charges, terms or conditions of service.

(132) Termination of service--The cancellation or expira-
tion of a sales agreement or contract by a retail electric provider by
notification to the customer and the registration agent.

(133) Tenant--A person who is entitled to occupy a
dwelling unit to the exclusion of others and who is obligated to pay
for the occupancy under a written or oral rental agreement.

(134) Test year--The most recent 12 months for which op-
erating data for an electric utility, electric cooperative, or municipally-
owned utility are available and shall commence with a calendar quarter
or a fiscal year quarter.

(135) Texas jurisdictional installed generation capac-
ity--The amount of an affiliated power generation company’s installed
generation capacity properly allocable to the Texas jurisdiction.
Such allocation shall be calculated pursuant to an existing commis-
sion-approved allocation study, or other such commission-approved
methodology, and may be adjusted as approved by the commission to
reflect the effects of divestiture or the installation of new generation
facilities.

(136) Transition bonds--Bonds, debentures, notes, certifi-
cates, of participation or of beneficial interest, or other evidences of
indebtedness or ownership that are issued by an electric utility, its suc-
cessors, or an assignee under a financing order, that have a term not
longer than 15 years, and that are secured or payable from transition
property.

(137) Transition charges--Nonbypassable amounts to be
charged for the use or availability of electric services, approved by the
commission under a financing order to recover qualified costs, that
shall be collected by an electric utility, its successors, an assignee, or
other collection agents as provided for in a financing order.

(138) Transmission and distribution business unit
(TDBU)--The business unit of a municipally owned utility/electric
cooperative, whether structurally unbundled as a separate legal entity
or functionally unbundled as a division, that owns or operates for com-
pensation in this state equipment or facilities to transmit or distribute
electricity at retail, except for facilities necessary to interconnect a
generation facility with the transmission or distribution network, a
facility not dedicated to public use, or a facility otherwise excluded
from the definition of electric utility in a qualifying power region cer-
tified under the Public Utility Regulatory Act §39.152. Transmission
and distribution business unit does not include a municipally owned
utility/electric cooperative that owns, controls, or is an affiliate of
the transmission and distribution business unit if the transmission

and distribution business unit is organized as a separate corporation
or other legally distinct entity. Except as specifically authorized by
statute, a transmission and distribution business unit shall not provide
competitive energy-related activities.

(139) Transmission and distribution utility (TDU)--A per-
son or river authority that owns, or operates for compensation in this
state equipment or facilities to transmit or distribute electricity, except
for facilities necessary to interconnect a generation facility with the
transmission or distribution network, a facility not dedicated to pub-
lic use, or a facility otherwise excluded from the definition of "electric
utility", in a qualifying power region certified under the Public Utility
Regulatory Act (PURA) §39.152, but does not include a municipally
owned utility or an electric cooperative. The TDU may be a single util-
ity or may be separate transmission and distribution utilities.

(140) Transmission line--A power line that is operated at
60 kilovolts (kV) or above, when measured phase-to-phase.

(141) Transmission service--Service that allows a trans-
mission service customer to use the transmission and distribution
facilities of electric utilities, electric cooperatives and municipally
owned utilities to efficiently and economically utilize generation
resources to reliably serve its loads and to deliver power to another
transmission service customer. Includes construction or enlargement
of facilities, transmission over distribution facilities, control area
services, scheduling resources, regulation services, reactive power
support, voltage control, provision of operating reserves, and any other
associated electrical service the commission determines appropriate,
except that, on and after the implementation of customer choice in any
portion of the Electric Reliability Council of Texas (ERCOT) region,
control area services, scheduling resources, regulation services,
provision of operating reserves, and reactive power support, voltage
control and other services provided by generation resources are not
"transmission service".

(142) Transmission service customer--A transmission
service provider, distribution service provider, river authority, munici-
pally-owned utility, electric cooperative, power generation company,
retail electric provider, federal power marketing agency, exempt
wholesale generator, qualifying facility, power marketer, or other
person whom the commission has determined to be eligible to be a
transmission service customer. A retail customer, as defined in this
section, may not be a transmission service customer.

(143) Transmission service provider (TSP)--An electric
utility, municipally-owned utility, or electric cooperative that owns or
operates facilities used for the transmission of electricity.

(144) Transmission system--The transmission facilities at
or above 60 kilovolts (kV) owned, controlled, operated, or supported
by a transmission service provider or transmission service customer
that are used to provide transmission service.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402877
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: May 19, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 936-7223
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♦ ♦ ♦
SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §25.471

The amendments, new sections and repeal are adopted pur-
suant to the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2004) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction. The commission also proposes this
rule pursuant to PURA §39.101, which grants the commission
authority to establish various, specific protections for retail cus-
tomers; PURA §39.102, which provides retail customer choice;
and PURA Chapter 17, Subchapters A, C, and D, which deal,
respectively, with general provisions relating to customer protec-
tion policy, the retail customer’s right to choice, and protection of
the retail customer against unauthorized charges.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.101, 39.102, and Chapter 17, Subchapters A, C,
and D.

§25.471. General Provisions of Customer Protection Rules.
(a) Application. This subchapter applies to aggregators and

retail electric providers (REPs). In addition, where specifically stated,
these rules shall apply to transmission and distribution utilities (TDUs),
the registration agent and power generation companies. These rules
specify when certain provisions are applicable only to some, but not
all, of these providers.

(1) Affiliated REP customer protection rules, to the extent
the rules differ from those applicable to all REPs or those that apply to
the provider of last resort (POLR), do not apply to the affiliated REP
when serving customers outside the geographic area served by its affil-
iated transmission and distribution utility. The affiliated REP customer
protection rules apply until the price-to-beat obligation ends in the af-
filiated REPs’ affiliated TDU service territory.

(2) Requirements applicable to a POLR apply to a REP
only in its provision of service as a POLR.

(3) The rules in this subchapter are minimum, mandatory
requirements that shall be offered to or complied with for all customers
unless otherwise specified. Except for the provisions of §25.495
of this title (relating to Unauthorized Change of Retail Electric
Provider), §25.481 of this title (relating to Unauthorized Charges), and
§25.485(a)-(b) of this title (relating to Customer Access and Complaint
Handling), a customer other than a residential or small commercial
class customer, or a non-residential customer whose load is part of an
aggregation in excess of 50 kilowatts, may agree to terms of service
that reflect either a higher or lower level of customer protections than
would otherwise apply under these rules. Any agreements containing
materially different protections from those specified in these rules
shall be reduced to writing and provided to the customer. Additionally,
copies of such agreements shall be provided to the commission upon
request.

(4) The rules of this subchapter control over any inconsis-
tent provisions, terms, or conditions of a REP’s terms of service or
other documents describing service offerings for customers in Texas.

(5) For purposes of this subchapter, a municipally owned
utility or electric cooperative is subject to the same provisions as a REP
where the municipally owned utility or electric cooperative sells retail
electricity service outside its certificated service area.

(b) Purpose. The purposes of this subchapter are to:

(1) provide minimum standards for customer protection.
An aggregator or REP may adopt higher standards for customer pro-
tection, provided that the prohibition on discrimination set forth in sub-
section (c) of this section is not violated;

(2) provide customer protections and disclosures estab-
lished by other state and federal laws and rules including but not
limited to the Fair Credit Reporting Act (15 U.S.C. §1681, et seq.) and
the Truth in Lending Act (15 U.S.C. §1601, et seq.) Such protections
are applicable where appropriate, whether or not it is explicitly stated
in these rules;

(3) provide customers with sufficient information to make
informed decisions about electric service in a competitive market; and

(4) prohibit fraudulent, unfair, misleading, deceptive, or
anticompetitive acts and practices by aggregators and REPs in the mar-
keting, solicitation and sale of electric service and in the administration
of any terms of service for electric service.

(c) Prohibition against discrimination. This subchapter pro-
hibits REPs from unduly refusing to provide electric service or other-
wise unduly discriminating in the marketing and provision of electric
service to any customer because of race, creed, color, national origin,
ancestry, sex, marital status, lawful source of income, level of income,
disability, familial status, location of customer in an economically dis-
tressed geographic area, or qualification for low-income or energy ef-
ficiency services.

(d) Definitions. For the purposes of this subchapter the fol-
lowing words and terms have the following meaning, unless the con-
text clearly indicates otherwise:

(1) Applicant--A person who applies for electric service
via a move-in or switch with a REP that is not currently the person’s
REP of record or applies for aggregation services with an aggregator
from whom the person is not currently receiving aggregation services.

(2) Competitive energy services--As defined in §25.341 of
this title (relating to Definitions).

(3) Customer--A person who is currently receiving retail
electric service from a REP in the person’s own name or the name of
the person’s spouse, or the name of an authorized representative of a
partnership, corporation, or other legal entity, including a person who
is changing premises but is not changing their REP.

(4) Electric service--Combination of the transmission and
distribution service provided by a transmission and distribution util-
ity, municipally owned utility, or electric cooperative, metering service
provided by a TDU or a competitive metering provider, and the genera-
tion service provided to an end-use customer by a REP. This term does
not include optional competitive energy services, as defined in §25.341
of this title, that are not required for the customer to obtain service from
a REP.

(5) Energy service--As defined in §25.223 of this title (re-
lating to Unbundling of Energy Service).

(6) Enrollment--The process of obtaining authorization
and verification for a request for service that is a move-in or switch
in accordance with this subchapter.

(7) In writing--Written words memorialized on paper or
sent electronically.

(8) Move-in--A request for service to a new premise where
a customer of record is initially established or to an existing premise
where the customer of record changes.
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(9) Retail electric provider (REP)--Any entity as defined in
§25.5 of this title (relating to Definitions). For purposes of this rule, a
municipally owned utility or an electric cooperative is only considered
a REP where it sells retail electric power and energy outside its certified
service territory. An agent of the REP may perform all or part of the
REP’s responsibilities pursuant to this subchapter. For purposes of this
subchapter, the REP shall be responsible for the actions of the agent.

(10) Small commercial customer--A non-residential cus-
tomer that has a peak demand of less than 50 kilowatts during any
12-month period, unless the customer’s load is part of an aggregation
program whose peak demand is in excess of 50 kilowatts during the
same 12-month period.

(11) Switch--The process by which a person changes REPs
without changing premises.

(12) Termination of service--The cancellation or expiration
of a service agreement or contract by a REP or customer.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402878
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: May 19, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
16 TAC §§25.472, 25.473, 25.475 - 25.483, 25.485, 25.491,
25.493, 25.495, 25.497

The amendments, new sections and repeal are adopted pur-
suant to the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2004) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction. The commission also proposes this
rule pursuant to PURA §39.101, which grants the commission
authority to establish various, specific protections for retail cus-
tomers; PURA §39.102, which provides retail customer choice;
and PURA Chapter 17, Subchapters A, C, and D, which deal,
respectively, with general provisions relating to customer protec-
tion policy, the retail customer’s right to choice, and protection of
the retail customer against unauthorized charges.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.101, 39.102, and Chapter 17, Subchapters A, C,
and D.

§25.472. Privacy of Customer Information.

(a) Mass customer lists. Prior to the commencement of retail
competition, an electric utility shall release a mass customer list to cer-
tificated retail electric providers (REPs) and registered aggregators.

(1) A mass customer list shall consist of the name, billing
address, rate classification, monthly kilowatt-hour usage for the most
recent 12-month period, meter type, and account number or electric
service identifier (ESI-ID). All customers eligible for the price to beat
pursuant to the Public Utility Regulatory Act (PURA) §39.202 shall be
included on the mass customer list, except a customer who opts not to
be included on the list pursuant to paragraph (2) of this subsection.

(2) Prior to the release of a mass customer list, an electric
utility shall mail a notice to all customers who may be included on the
list. The notice shall:

(A) explain the issuance of the mass customer list;

(B) provide the customer with the option of not being
included on the list and allow the customer at least 30 days to exercise
that option;

(C) inform the customer of the availability of the no call
lists pursuant to §25.484 of this title (relating to Texas Electric No-Call
List) and §26.37 of this title (relating to Texas No-Call List), and pro-
vide the customer with information on how to request placement on the
list;

(D) provide a toll free telephone number and an Internet
website address to notify the electric utility of the customer’s desire to
be excluded from the mass customer list.

(3) The commission will require the electric utility to re-
lease a mass customer list no later than 120 days before the commence-
ment of customer choice.

(4) The mass customer list shall be issued, at no charge, to
all REPs certified by, and aggregators registered with, the commission
that will be providing retail electric or aggregation services to residen-
tial or small commercial customers.

(5) A REP shall not use the list for any purpose other than
marketing electric service and verifying a customer’s authorized selec-
tion of a REP prior to submission of the customer’s enrollment to the
registration agent.

(b) Individual customer and premise information.

(1) A REP or aggregator shall not release proprietary cus-
tomer information, as defined in §25.272(c)(5) of this title (relating
to Code of Conduct for Electric Utilities and Their Affiliates), to any
other person, including an affiliate of the REP, without obtaining the
customer’s or applicant’s verifiable authorization by means of one of
the methods authorized in §25.474 of this title (relating to Selection of
Retail Electric Provider). This prohibition shall not apply to the release
of such information by a REP or aggregator to:

(A) the commission in pursuit of its regulatory over-
sight or the investigation and resolution of customer complaints involv-
ing REPs or aggregators;

(B) an agent, vendor, partner, or affiliate of the REP or
aggregator engaged to perform any services for or functions on behalf
of the REP or aggregator, including marketing of the REP’s or aggrega-
tor’s own products or services, or products or services offered pursuant
to joint agreements between the REP or aggregator and a third party;

(i) All such agents, vendors, partners, or affiliates of
the REP or aggregator shall be required to sign a confidentiality agree-
ment with the REP or aggregator and agree to be held to the same con-
fidentiality standards as the REP or aggregator pursuant to this section;
and

(ii) In the event that a REP shares proprietary cus-
tomer information with a third party for the purpose of marketing such
party’s products or services to the REP’s customer, prior to the release
of information to any such agent, partner or affiliate, a REP or aggrega-
tor shall provide the customer an opportunity to opt-out of the release
of their information for such marketing purposes by either of the fol-
lowing methods:
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(I) send a notice to customers explaining the is-
suance of the each information release and the reason for the infor-
mation release and provide the customer with the option of not being
included in the information release and allow the customer at least 30
days to exercise that option; or

(II) include an opportunity for the customer to
make a choice as to whether or not the customer wants to be included
in all future marketing of other products and services by the REP or its
agent, partner, or affiliate. Such opportunity may be provided during
the authorization and verification process detailed in §25.474 or via a
separate notice and mailing to customers.

(C) a consumer reporting agency as defined by the Fed-
eral Trade Commission;

(D) an energy assistance agency to allow a customer or
an applicant to qualify for and obtain other financial assistance pro-
vided by the agency. A REP may rely on the representations of an
entity claiming to provide energy assistance;

(E) local, state, and federal law enforcement agencies;

(F) the transmission and distribution utility (TDU)
within whose geographic service territory the customer or applicant is
located, pursuant to the provisions of the TDU’s commission-approved
Tariff for Retail Electric Delivery Service;

(G) the Office of the Public Utility Counsel, upon re-
quest pursuant to PURA §39.101(d);

(H) conduct activities required by subsection (a) of this
section;

(I) the registration agent, another REP, a provider of last
resort (POLR), or TDU as necessary to complete a required market
transaction, under terms approved by the commission; or

(J) the registration agent or a TDU in order to effectuate
a customer’s move-in, transfer, or switch.

(2) Under no circumstances shall a REP or aggregator sell,
make available for sale, or authorize the sale of any customer-specific
information or data obtained.

(3) Upon receiving authorization from a customer or appli-
cant, a REP shall request from the TDU the monthly usage of the cus-
tomer’s or applicant’s premise for the previous 12 months. The TDU,
upon receipt of a written request or other proof of authorization, shall
provide the requested information to the requesting REP or to the cus-
tomer or applicant no later than three business days after the request
or proof of authorization is submitted. For industrial and commercial
customers, the TDU or REP shall not release any information of a prior
occupant of the premise, if a prior occupant has designated the infor-
mation as competitively sensitive.

(4) A REP shall, upon the request of an energy assistance
agency, provide a 12-month billing history free of charge that includes
both usage data and the dollar amount of each monthly billing. If 12
months of billing data are not available from the REP, the REP shall
estimate the amount billed using the REP’s residential rate. The history
shall also clearly designate estimated amounts. A residential billing
history requested by an energy assistance agency shall be provided by
the end of the next business day after the request is made. A residential
billing history requested by a customer shall be provided within five
business days of the customer request.

(5) Upon the request of a customer, a REP shall notify a
third person chosen by the customer of any pending disconnection or
termination of electric service with respect to the customer’s account.

(c) This section is effective June 1, 2004.

§25.473. Non-English Language Requirements.

(a) Applicability. This section applies to retail electric
providers (REPs), aggregators, and the registration agent.

(b) Retail electric providers (REPs). A REP shall provide the
following information to an applicant or customer in English, Spanish,
or the language used in the marketing of service, as designated by the
applicant or customer.

(1) Terms of service documents, Electricity Facts Label,
customer bills, and customer bill notices;

(2) information on the availability of new electric services,
discount programs, and promotions; and

(3) access to customer service, including the restoration of
electric service and response to billing inquiries.

(c) Aggregators. An aggregator shall provide the following
information to a customer in English, Spanish, or the language used
to market the aggregator’s products and services, as designated by the
customer or the applicant. :

(1) terms of service documents required by this subchapter;

(2) the availability of electric discount programs; and

(3) access to customer service.

(d) Dual language requirement. The following documents
shall be provided to all customers in both English and Spanish, unless
a customer has designated a language other than English or Spanish as
the language in which they will receive the information described in
subsection (b) of this section, in which case the documents described
in paragraphs (1) and (3) of this subsection shall be provided in
English and the other language designated by the customer.

(1) Your Rights as a Customer disclosure;

(2) the enrollment notification notice provided by the reg-
istration agent pursuant to §25.474(l) of this title (relating to Selection
of Retail Electric Provider); and

(3) a disconnection or termination notice.

(e) Prohibition on mixed language. Unless otherwise noted in
this subchapter, if any portion of a printed advertisement, electronic ad-
vertising over the Internet, direct marketing material, billing statement,
terms of service document, or Your Rights as a Customer disclosure is
translated into another language, then all portions shall be translated
into that language. A single informational statement advising how to
obtain the same printed advertisements, electronic advertising over the
Internet, direct marketing material, billing statement, terms of service
documents, or Your Rights as a Customer disclosure in a different lan-
guage is permitted.

(f) This section is effective June 1, 2004.

§25.475. Information Disclosures to Residential and Small Commer-
cial Customers.

(a) Applicability. The requirements of this section apply to re-
tail electric providers (REPs) and aggregators, when specifically stated,
providing service to residential and small commercial customers.

(b) General disclosure requirements. All printed advertise-
ments, electronic advertising over the Internet, direct marketing mate-
rials, billing statements, terms of service documents, and Your Rights
as a Customer disclosures distributed by REPs and aggregators:

(1) shall be provided in a readable format, written in clear,
plain, easily understood language;
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(2) shall not be fraudulent, unfair, misleading, deceptive,
or anti-competitive as prohibited by federal and state law; and

(3) upon receipt of a license or certificate from the commis-
sion, shall include the REP’s certified name or the aggregator’s regis-
tered name, and the number of the license or registration.

(c) Advertising and marketing materials. If a REP or aggre-
gator advertises or markets the specific benefits of a particular electric
product to a customer, then the REP or aggregator shall provide the
name of the electric product offered in the advertising or marketing
materials.

(1) Print advertisements. Print advertisements and market-
ing materials, including direct mail solicitations that make any claims
regarding price or environmental quality for an electricity product of
the REP with respect to a product offered by another REP shall include
the Electricity Facts Label. In lieu of including an Electricity Facts
Label, the following statement shall be provided: "You may obtain im-
portant standardized information that will allow you to compare this
product with other offers. Call (name, telephone number, and website
(if available) of the REP)." A REP shall provide an Electricity Facts
Label (and terms of service document if requested by the customer),
relating to a service or product being advertised to each person who
requests it.

(2) Television and radio advertisements. A REP shall in-
clude the following statement in any television or radio advertisement
that makes a specific claim about price or environmental quality for
an electricity product of the REP with respect to a product offered by
another REP: "You can obtain important standardized information that
will allow you to compare this product with other offers. Call (name,
telephone number and website (if available) of the REP)." This state-
ment is not required for general statements regarding savings or envi-
ronmental quality, but shall be provided if a specific price is included in
the advertisement, or if a specific statement about savings or environ-
mental quality compared to another REP is made. A REP shall provide
an Electricity Facts Label (and terms of service if requested by the cus-
tomer), to each person who requests it.

(3) Internet advertisements. Advertisements on the inter-
net shall comply with the provisions of paragraph (2) of this subsection.
Each REP shall prominently display the Electricity Facts Label for any
products offered by the REP for enrollment on the website without the
consumer having to enter any personal information other than zip code
and type of service being sought (residential or commercial). The Elec-
tricity Facts Label shall be printable in a one-page format.

(4) Outdoor advertisements. Advertisements on outdoor
signs such as billboards shall comply with the provisions of paragraph
(2) of this subsection. If the REP’s phone number is included on the
advertisement, the phone number shall not be required in the disclaimer
statement.

(d) Terms of service document.

(1) For each electric service or electric product that it of-
fers to residential or small commercial customers, a REP shall create
a terms of service document. Each terms of service document shall be
subject to review by the commission and shall be furnished to the com-
mission or its staff upon request.

(2) For services and products that a REP makes widely
available to residential and small commercial customers, a REP shall
assign an identification number to each version of its terms of service
document, and shall publish the number on the terms of service
document.

(3) The terms of service document shall be provided to new
customers and, if the service or product is being made widely available
to residential and small commercial customers, to any eligible customer
that requests the terms of service. An updated terms of service docu-
ment shall also be provided to current customers at any time that the
REP materially changes the terms and conditions of service with its
customers. Upon request, a customer may receive an additional copy
of the terms of service document under which it is receiving service.

(4) A REP shall retain a copy of each version of the terms
of service during the time that the plan is offered and for two years after
that version of the terms of service is no longer offered and no customer
is being served under that version of the terms of service.

(5) The following information shall be conspicuously con-
tained in the terms of service document:

(A) The REP’s certified name, mailing address, Internet
website address (if applicable), and a toll-free telephone number (with
hours of operation and time-zone reference);

(B) The Electricity Facts Label as specified in subsec-
tion (f) of this section, unless the Electricity Facts Label is provided as
a separate document at the same time as the terms of service document
is provided;

(C) A statement as to whether there is a minimum term
of service, any automatic renewal provisions, how service can be can-
celled, and any fees associated with cancellation of service;

(D) A statement as to whether there are penalties to ter-
minate service before the end of the minimum term of service, and the
amount of those penalties, and whether there are any conditions under
which those penalties will not apply;

(E) If the REP requires deposits from its customers:

(i) a description of the conditions that will trigger a
request for a deposit;

(ii) the maximum amount of the deposit or the man-
ner in which the deposit amount will be determined;

(iii) a statement that interest will be paid on the de-
posit at the rate approved by the commission, and the conditions under
which the customer may obtain a refund of a deposit;

(iv) an explanation of the conditions under which a
customer may establish satisfactory credit pursuant to §25.478(a) of
this title (relating to Credit Requirements and Deposits);

(v) the right of a customer who qualifies for the rate
reduction program to pay a required deposit that exceeds $50 in two
equal installments pursuant to §25.478(e)(3) of this title; and

(vi) for an affiliate REP or Provider of Last Resort
(POLR), the customer’s right to post a letter of guarantee in lieu of a
deposit pursuant to §25.478(i) of this title.

(F) The description of any charges resulting from a
move-in or switch that may be passed through by the transmission and
distribution utility (TDU) and paid by the customer, including but not
limited to an out-of-cycle meter read, and connection or reconnection
fees;

(G) The itemization of any services that are included in
the customer’s terms of service, including:

(i) the specific methods and prices by which the cus-
tomer will be charged for electric service and
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(ii) the price for each service or product other than
electric service. If a REP has bundled the charges for these other ser-
vices together, the total price for services other than electric service;

(H) The itemization of any quantifiable charges and
fees that may be imposed on the customer by the REP, such as an
application fee, charges and fees for default, late payment, returned
checks, cancellation of service, and termination of service;

(I) A description of payment arrangements and bill pay-
ment assistance programs offered by the REP;

(J) All other material terms and conditions, including,
without limitation, exclusions, reservations, limitations, and conditions
of the terms of services offered by the REP;

(K) In a conspicuous and separate paragraph or box:

(i) A description of the right of a new customer to
rescind service without fee or penalty of any kind within three federal
business days after receiving the terms of service document pursuant to
§25.474(j) of this title (relating to Selection of Retail Electric Provider);
and

(ii) Detailed instructions for rescinding service, in-
cluding the telephone number and, if available, facsimile machine num-
ber or email address that the customer may use to rescind service.

(L) A statement informing the customer that the REP
cannot deny service or require a prepayment or deposit for service
based on a customer’s race, creed, color, national origin, ancestry, sex,
marital status, lawful source of income, level of income, disability, fa-
milial status, location of a customer in a economically distressed geo-
graphic area, or qualification for low income or energy efficiency ser-
vices; and

(M) A description of any collection fees or costs that
may be assessed to the customer by the REP and that cannot be quan-
tified in the terms of service document.

(e) Notice of changes in terms and conditions of service.

(1) A REP shall provide written notice to its customers at
least 45 days in advance of any material change in the terms of service
document. The notice shall identify the material change and clearly
specify what actions the customer needs to take to terminate the terms
of service agreement without a penalty, the deadline by which such
action must be taken, and the ramifications if such actions are not taken
within the specified deadline. This notice may be provided in or with
the customer’s bill or in a separate document, but shall be clearly and
conspicuously labeled with the following statement: "Important notice
regarding changes to your terms of service." The notice shall clearly
state that the customer may decline any material change in the terms of
service and terminate the terms of service agreement without a penalty.
Notice of the change is not required for material changes that benefit
the customer or for changes that are mandated by a regulatory agency.
Notice is not required for changes in rates if the terms of service clearly
specify the manner in which rates may be adjusted (i.e., variable rate
products).

(2) A REP may utilize an automatic renewal clause. Any
service renewed through the activation of an automatic renewal clause
shall be in effect for a maximum of 31 days and such clause may be
repeatedly activated unless cancelled by the customer or unless the REP
materially changes the terms of service.

(f) Electricity Facts Label.

(1) Pricing disclosures. Pricing information disclosed by a
REP in an Electricity Facts Label shall include:

(A) For the total cost of electric services, exclusive of
applicable taxes:

(i) If the billing is based on prices that will not vary
by season or time of day, the total average price for electric service
reflecting all recurring charges, including generation, transmission and
distribution, and other flat rate charges expressed as cents per kilowatt
hour rounded to the nearest one-tenth of one cent for the following
usage levels:

(I) For residential customers, 500, 1,000, and
1,500 kilowatt hours per month; and

(II) For small commercial customers, 1,500,
2,500, and 3,500 kilowatt hours per month;

(ii) If the billing is based on prices that vary by sea-
son or time of day, the average price for electric service, reflecting all
recurring charges and based on the applicable load profile approved by
the commission, expressed as cents per kilowatt hour rounded to the
nearest one-tenth of one cent for each usage level as follows:

(I) For residential customers, 500, 1,000, and
1,500 kilowatt hours per month; and

(II) For small commercial customers, 1,500,
2,500, and 3,500 kilowatt hours per month;

(iii) If a REP combines the charges for electric ser-
vice with charges for any other product, the REP shall:

(I) If the electric services are sold separately
from the other products, disclose the total price for electric service
separately from other products; and

(II) If the REP does not permit a customer to pur-
chase the electric service without purchasing the other products, state
the total charges for all products as the price of the total electric service.

(B) If the pricing plan includes prices that will vary ac-
cording to the season or time of day, the statement: "This price disclo-
sure is an example based on average usage patterns -- your actual price
for electric service may be different depending on how and when you
use electricity."

(C) If the pricing plan envisions prices that will vary
during the term of the service because of factors other than season and
time of day, the statement: "This price disclosure is an example based
on average service prices -- your average price for electric service will
vary according to your usage and (insert description of the basis for and
the frequency of price changes during the service period)."

(D) If the price of electric service will not vary, the
phrase "fixed price" and the length of time for which the price will be
fixed;

(E) If the price of electric service will vary, the phrase
"variable price" and a description of how the prices will change and
when; and

(F) The criteria used to calculate the average pricing
disclosures for residential customers.

(2) Service terms disclosures. Specific service terms that
shall be disclosed on the Electricity Facts Label are:

(A) The minimum service term, if any; and

(B) Early termination penalties, if any.

(3) Fuel mix disclosures. The Electricity Facts Label shall
contain a table depicting, on a percentage basis, the fuel mix of the
electricity product supplied by the REP in Texas. The table shall also
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contain a column depicting the statewide average fuel mix. The break-
down for both columns shall provide percentages of net system power
generated by the following categories of fuels: coal and lignite; nat-
ural gas; nuclear; renewable energy (comprising biomass power, hy-
dropower, solar power and wind power); and other sources. Fuel mix
information shall be based on generation data for the most recent cal-
endar year.

(A) The percentage used shall be rounded to the nearest
whole number. Values less than 0.5% and greater than zero may be
shown as "<0.5%".

(B) Any source of electricity that is not used shall be
listed in the table and depicted as "0.0%".

(4) Emissions and waste disclosures. The Electricity Facts
Label shall contain a bar chart that depicts the amounts of carbon diox-
ide, nitrogen oxide, sulfur dioxide, particulate emissions and nuclear
waste attributable to the aggregate known sources of electricity identi-
fied in paragraph (3) of this subsection. Emissions and waste disclo-
sures shall be based on data for the most recent calendar year.

(A) Emission rates for carbon dioxide, nitrogen oxide,
sulfur dioxide and particulates shall be calculated in pounds per
1,000 kilowatt-hours (lbs/1,000 kWh), divided by the corresponding
statewide system average emission rates, and multiplied by 100 to
obtain indexed values.

(B) Rates for nuclear waste shall be calculated in
pounds of spent fuel per 1,000 kilowatt-hours, divided by the cor-
responding statewide system average rate, and multiplied by 100 to
obtain indexed values.

(C) The registration agent shall calculate the statewide
system average rates to be used in accordance with this subsection.

(5) Renewable energy claims. A REP may verify its sales
of renewable energy by requesting that the program administrator of
the renewable energy credits trading program established pursuant to
§25.173(d) of this title (relating to Goal for Renewable Energy) retire
a renewable energy credit for each megawatt-hour of renewable energy
sold to its customers.

(6) Format of Electricity Facts Label. Each Electricity
Facts Label shall be printed in type no smaller than ten points in size
and shall be formatted as shown in this paragraph:
Figure: 16 TAC §25.475(f)(6)

(7) Distribution of Electricity Facts Label. A REP shall
distribute its Electricity Facts Label to its customers no less than once
in a 12-month period and to the commission upon request. A REP is not
required to distribute its Electricity Facts Label to a customer pursuant
to this paragraph if it has provided a new Electricity Facts Label to that
customer in the past six months.

(g) Your Rights as a Customer disclosure. In addition to
the terms of service document required by this section, a REP shall
develop a separate disclosure statement for residential customers and
small commercial customers entitled "Your Rights as a Customer" that
summarizes the standard customer protections provided by the rules
in this subchapter.

(1) This disclosure shall initially be distributed at the same
time as the REP’s terms of service document and shall accurately re-
flect the REP’s terms of service.

(2) The REP shall distribute an update of this disclosure no
less than once in a 12-month period to its customers.

(3) Each REP’s Your Rights as a Customer disclosure is
subject to review and approval by the commission, upon request.

(4) The disclosure shall inform the customer of the follow-
ing:

(A) The REP’s complaint resolution policy pursuant to
§25.485 of this title (relating to Customer Access and Complaint Han-
dling);

(B) The customer’s right to have the meter tested pur-
suant to §25.124 of this title (relating to Meter Testing), or in accor-
dance with the tariffs of a transmission and distribution utility, a mu-
nicipally owned utility, or an electric cooperative, as applicable, and the
REP’s ability in all cases to make that request on behalf of the customer
via the standard electronic market transaction, and the customer’s right
to be instructed on how to read the meter, if applicable;

(C) Disclosures concerning the customer’s ability to
dispute unauthorized charges on the customer’s bill as set forth in
§25.481 of this title (relating to Unauthorized Charges);

(D) Notice of any special services such as readers or
notices in Braille or TTY services for hearing impaired customers;

(E) Special actions or programs available to those resi-
dential customers with physical disabilities, including residential cus-
tomers who have a critical need for electric service to maintain life
support systems;

(F) Non-English language requirements pursuant to
§25.473 of this title (relating to Non- English Language Require-
ments);

(G) Cancellation of terms of service with or without
penalty;

(H) Unauthorized switch protections applicable under
§25.495 of this title (relating to Unauthorized Change of Retail Electric
Provider);

(I) Protections relating to termination of service protec-
tions pursuant to §25.482 of this title (relating to Termination of Ser-
vice) and disconnection of service pursuant to §25.483 of this title (re-
lating to Disconnection of Service);

(J) Availability of financial and energy assistance pro-
grams for residential customers;

(K) Availability of a Do Not Call List pursuant to
§25.484 of this title (relating to Do Not Call List) and §26.37 (relating
to Texas No-Call List);

(L) Availability of discounts for qualified low-income
residential customers;

(M) Payment arrangements and deferred payments pur-
suant to §25.480 of this title (relating to Bill Payment and Adjust-
ments);

(N) Procedures for reporting outages;

(O) Privacy rights regarding customer proprietary infor-
mation as provided by §25.472 of this title (relating to Privacy of Cus-
tomer Information);

(P) Availability of POLR service and how to contact the
POLR; and

(Q) The steps necessary to have service restored or re-
connected after involuntary suspension or disconnection.

(h) This section is effective June 1, 2004.

§25.476. Labeling of Electricity with Respect to Fuel Mix and Envi-
ronmental Impact.
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(a) Purpose. The purpose of this section is to establish the pro-
cedures by which retail electric providers (REPs) calculate and disclose
fuel mix and environmental impact information on the Electricity Facts
Label pursuant to §25.475 of this title (relating to Information Disclo-
sures to Residential and Small Commercial Customers).

(b) Application.

(1) This section applies to all REPs. Additionally, some
of the reporting requirements established in this section apply to the
registration agent and to all owners of generation assets as defined in
subsection (c) of this section.

(2) Nothing in this section shall be construed as protecting
a REP against prosecution under deceptive trade practices statutes.

(3) In accordance with the Public Utility Regulatory Act
(PURA) §39.001(b)(4), the commission and the registration agent will
protect the competitive process in a manner that ensures the confiden-
tiality of competitively sensitive information, including without limi-
tation information reported to the commission or the registration agent
pursuant to subsections (e)(3)-(4) and (f)(1) of this section.

(c) Definitions. The definitions set forth in §25.471(d) of this
title (relating to General Provisions of Customer Protection Rules) ap-
ply to this section. In addition, the following words and terms, when
used in this section, shall have the following meanings unless the con-
text indicates otherwise:

(1) Authenticated generation--Generated electricity with
quantity, fuel mix, and environmental attributes accounted for by a
retired renewable energy credit (REC), or supply contract between a
REP and an owner of generation assets, to be used in calculating the
retailer’s Electricity Facts Label disclosures.

(2) Default scorecard--The estimated fuel mix and environ-
mental impact of all electricity in Texas that is not authenticated as de-
fined in paragraph (1) of this subsection.

(3) Environmental impact--The information that is to be re-
ported on the Electricity Facts Label under the heading "Emissions
and waste per 1,000 kWh generated," comprising indicators for car-
bon dioxide, nitrogen oxides, particulates, sulfur dioxide, and spent
nuclear reactor fuel. For the purposes of this section, environmental
impact refers specifically to emissions and waste from generating fa-
cilities located in Texas, except as provided in subsection (f)(3) of this
section.

(4) Fuel mix--The information that is to be reported on the
Electricity Facts Label under the heading "Sources of power genera-
tion." The fuel mix shall be the percentage of total MWh obtained from
each of the following fuel categories: coal and lignite, natural gas, nu-
clear, renewable energy, and "other" sources, calculated as specified in
this section. Renewable energy shall include power defined as renew-
able by PURA §39.904(d).

(5) Generator scorecard--The aggregated fuel mix and en-
vironmental impact of all generating facilities located in Texas that are
owned by the same owner of generation assets.

(6) New product--An electricity product during the first
year it is marketed to customers.

(7) Other generation sources--A competitive retailer’s or
affiliated REP’s supply of generated electricity that is not accounted
for by a direct supply contract with an owner of generation assets.

(8) Owner of generation assets--A power generation com-
pany, river authority, municipally owned utility, electric cooperative, or
any other entity that owns electric generating facilities in the state of
Texas.

(9) Renewable energy credit offset (REC offset)--A non-
tradable allowance as defined by §25.173(c)(10) of this title (relating to
Goal for Renewable Energy) and created by §25.173(i) of this title. For
the purposes of this section, a REC offset authenticates the renewable
attributes, but not the quantity, of generation produced by its associated
facility.

(d) Marketing standards for "green" and "renewable" electric-
ity products.

(1) A REP may market an electricity product as "green"
only in the following instances:

(A) All of the product’s fuel mix is renewable energy as
defined in PURA §39.904(d), Texas natural gas as specified in PURA
§39.904(d)(2), or a combination thereof, and

(B) All statements representing the product as "green,"
if not containing 100% renewable energy, as defined in PURA
§39.904(d), shall include a footnote, parenthetical note, or other
obvious disclaimer that "A ’green’ product may include Texas natural
gas and renewable energy. See the Electricity Facts Label for this
product’s exact mix of renewable energy and Texas natural gas."

(2) A REP may market an electricity product as "renew-
able" only in the following instances:

(A) All of the product’s fuel mix is renewable energy as
defined in PURA §39.904(d); or

(B) All statements representing the product as "renew-
able" use the format "x% renewable," where "x" is the product’s re-
newable energy fuel mix percentage.

(3) If a REP makes marketing claims about a product’s
"green" content on the basis of its use of natural gas as a fuel, the REP
must include with the report required under subsection (f)(1) of this
section proof that the natural gas used to generate the electricity was
produced in Texas.

(e) Compilation of scorecard data.

(1) The registration agent shall create and maintain a data-
base of generator scorecards reflecting each owner of generation assets’
company-wide fuel mix and environmental impact data based on gen-
erating facilities located in Texas. These scorecards shall be used by
REPs in determining the fuel and environmental attributes of electric-
ity sold to retail customers.

(2) Each generator’s fuel mix and environmental impact
data for the preceding calendar year shall be published on the regis-
tration agent’s Internet web site by April 1 of each year and shall state:

(A) percentage of MWh generated from each of the fol-
lowing fuel sources: coal and lignite, natural gas, nuclear, renewable
energy, and other sources; and

(B) MWh-weighted average annual emissions rates in
pounds per 1,000 kWh for the aggregate generation sources of the
owner of generation assets for carbon dioxide, nitrogen oxides, par-
ticulates, sulfur dioxide, and spent nuclear fuel produced (with spent
nuclear fuel annualized using standard industry conversion factors).

(3) Not later than March 1 of each year, each owner of gen-
eration assets shall report to the registration agent the following data for
the preceding calendar year: net generation in MWh from each of its
generating units in Texas; the type of fuel used by each of its generat-
ing units in Texas; and the MWh-weighted average annual emissions
rate, on an aggregate basis for all of its generating units in Texas (in
pounds per 1,000 kWh) for carbon dioxide, nitrogen oxides, particu-
lates, sulfur dioxide, and nuclear waste. For purposes of calculating
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its average emissions rates, each owner of generation assets shall rely
upon emissions data that it submits to the United States Environmen-
tal Protection Agency (EPA), the Texas Commission on Environmental
Quality (TCEQ), or the best available data if the owner of generation
assets does not submit pertinent data to the EPA or TCEQ. An owner
of generation assets shall not be required to submit information to the
registration agent regarding the net generation of its generating units lo-
cated within the Electric Reliability Council of Texas (ERCOT) region
if, upon request, the registration agent advises the owner of generation
assets that it already has such information available from its polled set-
tlement meter data.

(4) Not later than March 15 of each year, each REP shall
report to the registration agent the total MWh of electricity it purchased
during the preceding calendar year, specifying the quantity purchased
from each owner of generation assets or from other generation sources
during that calendar year.

(5) Not later than April 1 of each year, the registration agent
shall calculate and publish on its Internet website a state average fuel
mix, statewide system average emission rates for each type of emission,
and a default scorecard to account for all electric generation in the state
that is not authenticated as defined in subsection (c)(1) of this section.

(A) The default fuel mix shall be the percentage of total
MWh of generation not authenticated that has been obtained from each
fuel type.

(B) Default emission rates for each type of emission
shall be calculated by dividing total pounds of emissions or waste by
total MWh, using data only for generation not authenticated.

(f) Calculating fuel mix and environmental impact disclosures.

(1) Not later than March 15 of each year, each REP shall
report to the registration agent the following information:

(A) MWh sold under each electricity product offered by
the REP during the previous calendar year; and

(B) attestations from power generators that the natural
gas used to generate electricity supplied to the REP was produced in
Texas, if during the preceding calendar year and the current calendar
year the REP markets "green" electricity on the basis of that power.

(2) Not later than May 1 of each year, each REP shall calcu-
late and report to the registration agent its fuel mix and environmental
impact for the preceding calendar year for each of its electricity prod-
ucts. The calculation methodology shall be as described in paragraphs
(5) and (6) of this subsection.

(3) For power purchased from sources outside of Texas, a
supply contract between a REP and the owner of a generating facility
may be used to authenticate fuel mix and environmental impact for
electricity generated at that facility and sold at retail in Texas.

(A) The contract must identify a specific generating fa-
cility from which the REP has obtained electricity that it sold to retail
customers in Texas during the preceding calendar year.

(B) A REP that intends to rely upon a supply contract
with an out-of-state generator to authenticate fuel mix or environmental
impact data shall submit a report to the registration agent for the spec-
ified generating facility no later than March 1 of each year that reports
the facility’s annual fuel mix and emissions rates (in pounds per 1,000
kWh) for carbon dioxide, nitrogen oxides, particulates, sulfur dioxide,
and nuclear waste.

(4) For the purposes of disclosures on the Electricity Facts
Label, the retirement of RECs shall be the only method of authenticat-
ing generation for which a REC has been issued in accordance with

§25.173 of this title. The retirement of a REC shall be equivalent to
one megawatt-hour of generation from renewable resources. The use
of RECs to authenticate the use of renewable fuels on the Electricity
Facts Label must be consistent with REC account information main-
tained by the Renewable Energy Credits Trading Program Administra-
tor. A REC offset may be used to authenticate the renewable attributes
of the current MWh output from its associated supply contract.

(5) The fuel mix for a REP’s electricity product shall be the
MWh-weighted average of the fuel mixes reported for the sources of
generation from which electricity was purchased for that product. In
calculating the fuel mix, the REP shall rely upon the following sources
of information to obtain the fuel mix of its sources of generation: the
generator scorecard data published by the registration agent under sub-
section (e)(2)(A) of this section; the default scorecard published by the
registration agent under subsection (e)(5)(A) of this section; any reports
filed under paragraph (3)(B) of this subsection; retired RECs; and ac-
tual energy production during the calendar year from resources that are
awarded REC offsets by the system administrator. MWh from genera-
tion sources not authenticated in accordance with this section shall be
represented by the fuel mix of the default scorecard.

(6) The emission rates for a REP’s electricity product shall
be the MWh-weighted average of the emission rates reported for the
sources of generation from which electricity was purchased for that
product. In calculating the emissions data, the REP shall rely upon
the following sources of information to obtain the emissions data of
its sources of generation: the generator scorecard data published by
the registration agent under subsection (e)(2)(B) of this section; the
default scorecard published by the registration agent under subsection
(e)(5)(B) of this section; and any reports filed under paragraph (3)(B)
of this subsection; retired RECs; and actual energy production during
the calendar year from resources that are awarded REC offsets by the
system administrator. Emissions from generation sources not authenti-
cated in accordance with this section shall be represented by the default
scorecard. The weighted average of each category of environmental
impact shall then be indexed by dividing it by the corresponding state
average emission rate and multiplying the result by 100.

(7) If a REP offers multiple electricity products that differ
with regard to the fuel mix and environmental impact disclosures pre-
sented on the Electricity Facts Label, the REP:

(A) may apply any supply contract to the calculation of
any product label as long as the sum of MWh applied does not exceed
the MWh acquired under the contract; and

(B) may apply any number of RECs to the calculation
of any product label as long as:

(i) the number of RECs applied to all product labels
is consistent with the number of RECs the retailer has retired with the
REC Trading Program Administrator, and

(ii) the number of RECs applied to each product la-
bel results in a renewable energy content for each product that is equal
to or greater than a benchmark to be calculated from data maintained
by the REC Trading Program Administrator. The benchmark shall be
defined on an annual basis as:
Figure: 16 TAC §25.476(f)(7)(B)(ii)

(8) An affiliated REP shall use only one fuel mix and envi-
ronmental impact disclosure for all price-to-beat products sold to res-
idential and small commercial customers of its affiliated transmission
and distribution utility, except that if the predecessor bundled utility
had an approved renewable energy tariff in accordance with §25.251
of this title (relating to Renewable Energy Tariff) on file with the com-
mission during the freeze on existing retail base rate tariffs established
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by PURA §39.052, the affiliated REP may sell a renewable price-to-
beat product.

(9) Any REP may anticipate the fuel mix and environmen-
tal impact of a new product.

(A) On the fuel mix disclosure of a new product’s Elec-
tricity Facts Label, the heading "Sources of power generation" shall be
replaced with "Projected sources of power generation."

(B) On the environmental impact disclosure of a new
product’s Electricity Facts Label, the heading "Emissions and waste
per 1,000 kWh generated" shall be replaced with "Projected emissions
and waste per 1,000 kWh generated."

(C) A projected fuel mix may be used only for new
products.

(g) Annual update of Electricity Facts Label. Each REP shall
update its Electricity Facts Label for each of its products no later than
July 1 of each year, so that the Electricity Facts Label displays the fuel
mix and emissions data calculated pursuant to this section and reported
to the registration agent for that product under subsection (f)(2) of this
section for generation purchased during the preceding calendar year.
The commission shall make available on the "power to choose" Inter-
net website the fuel mix and emissions data published by each REP
on its Electricity Facts Labels for each product marketed to residential
customers.

(h) Compliance and enforcement.

(1) If the commission finds that a REP, other than a munici-
pally owned utility or an electric cooperative, is in violation of this sec-
tion, the commission may take remedial action consistent with PURA
§§39.101(e), 39.356, or 39.357, and the REP may be subject to ad-
ministrative penalties pursuant to PURA §15.023 and §15.024. If the
commission finds that an electric cooperative or a municipally owned
utility is in violation, it shall inform the cooperative’s board of direc-
tors and general manager, or the municipal utility’s general manager
and city council.

(2) If the commission finds that a REP, other than a munic-
ipally owned utility or an electric cooperative, repeatedly violates this
section, and if consistent with the public interest, the commission may
suspend, restrict, deny, or revoke the registration or certificate, includ-
ing an amended certificate, of the REP, thereby denying the REP the
right to provide service in this state.

(3) The commission shall coordinate its enforcement ef-
forts regarding the prosecution of fraudulent, misleading, deceptive,
and anticompetitive business practices with the Office of the Attorney
General, Consumer Protection Division in order to ensure consistent
treatment of specific alleged violations.

(4) The commission may inspect and obtain copies of the
papers, books, accounts, documents, and other business records of each
REP to the extent necessary to verify the accuracy of the REP’s Elec-
tricity Facts Label.

(5) The commission may inspect and obtain copies of the
papers, books, accounts, documents, and other business records of each
owner of generation assets to the extent necessary to verify the accuracy
of the owner of generation assets’ fuel mix and emissions data reported
under subsection (e)(3) of this section.

(6) In exercising any enforcement authority, inspection, au-
dit, or other action under this section, the commission will ensure the
confidentiality of competitively sensitive information.

(i) This section is effective June 1, 2004.

§25.477. Refusal of Electric Service.
(a) Acceptable reasons to refuse electric service. A retail elec-

tric provider (REP) may refuse to provide electric service to an appli-
cant or customer for one or more of the reasons specified in this sub-
section:

(1) Customer’s or applicant’s inadequate facilities. The
customer’s or applicant’s installation or equipment is known to be haz-
ardous or of such character that satisfactory service cannot be given, or
the customer’s or applicant’s facilities do not comply with all applica-
ble state and municipal regulations.

(2) Use of prohibited equipment or attachments. The cus-
tomer or applicant fails to comply with the transmission and distribu-
tion utility’s, municipally owned utility’s, or electric cooperative’s tar-
iff pertaining to operation of nonstandard equipment or unauthorized
attachments that interfere with the service of others.

(3) Intent to deceive. The applicant applies for service at
a location where another customer received, or continues to receive,
service and the REP can reasonably demonstrate that the change of
account holder and billing name is made to avoid or evade payment of
a bill owed to the REP.

(4) For indebtedness. The applicant or customer owes a
bona fide debt to the REP for electric service. An affiliated REP or
provider of last resort (POLR) shall offer the applicant or customer an
opportunity to pay the outstanding debt to receive service. In the event
the applicant’s or customer’s indebtedness is in dispute, the applicant
or customer shall be provided service upon paying the undisputed debt
amount and a deposit pursuant to §25.478 of this title (relating to Credit
Requirements and Deposits).

(5) Failure to pay guarantee. An applicant or customer has
acted as a guarantor for another applicant or customer and failed to pay
the guaranteed amount, where such guarantee was made in writing and
was a condition of service.

(6) Failure to comply with credit requirements. The appli-
cant or customer fails to comply with the credit and deposit require-
ments set forth in §25.478 of this title.

(7) Other acceptable reasons to refuse electric service. In
addition to the reasons specified in paragraphs (1) - (6) of this sub-
section, a REP other than the affiliated REP or POLR may refuse to
provide electric service to an applicant or customer for any other rea-
son that is not otherwise discriminatory pursuant to §25.471(c) of this
title (relating to General Provisions of Customer Protection Rules).

(b) Insufficient grounds for refusal to serve. The following
reasons are not sufficient cause for refusal of service to an applicant
or customer by a REP:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises to be served;

(2) failure to pay for any charge that is not related to electric
service, including a competitive energy service, merchandise, or other
services that are optional and are not included in electric service;

(3) failure to pay a bill that includes more than the allowed
six months of underbilling, unless the underbilling is the result of theft
of service; and

(4) failure to pay the unpaid bill of another customer for
usage incurred at the same address, except where the REP has reason-
able and specific grounds to believe that the applicant or customer that
currently receives service has applied for service to avoid or evade pay-
ment of a bill issued to a current occupant of the same address.

(c) Disclosure upon refusal of service.
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(1) A REP that denies electric service to an applicant or
customer shall inform the applicant or customer of the reason for the
denial. Upon the applicant’s or customer’s request, this disclosure
shall be furnished in writing to the applicant or customer. This dis-
closure may be combined with any disclosures required by applica-
ble federal or state law, such as the Equal Credit Opportunity Act (15
U.S.C. §1691(d), et seq.) or the Fair Credit Reporting Act (15 U.S.C.
§1681(m), et seq.).

(2) A written disclosure is not required when the REP no-
tifies the applicant or customer verbally that the applicant’s or cus-
tomer’s premise is not located in a geographic area served by REP,
does not have the type of usage characteristics served by the REP, or is
not part of a customer class served by the REP.

(3) Specifically, the REP shall inform the applicant or cus-
tomer:

(A) of the specific reasons for the refusal of service;

(B) that the applicant or customer may be eligible for
service if the applicant or customer remedies the reasons for refusal
and complies with the REP’s terms and conditions of service;

(C) that the REP cannot refuse service based on the pro-
hibited grounds set forth in §25.471(c) of this title;

(D) that an applicant or customer who is dissatisfied
may submit a complaint with the commission pursuant to §25.485 of
this title (relating to Customer Access and Complaint Handling); and

(E) of the possible availability or existence of other
providers and the toll-free telephone number designated by the
commission to allow the applicant or customer to contact the available
REPs.

(d) This section is effective June 1, 2004.

§25.478. Credit Requirements and Deposits.

(a) Credit requirements for residential customers. A retail
electric provider (REP) may require a residential customer or applicant
to establish and maintain satisfactory credit as a condition of providing
service pursuant to the requirements of this section.

(1) Establishment of satisfactory credit shall not relieve any
customer from complying with the requirements for payment of bills
by the due date of the bill.

(2) The credit worthiness of spouses established during
shared service in the 12 months prior to their divorce will be equally
applied to both spouses for 12 months immediately after their divorce.

(3) A residential customer or applicant seeking to establish
service with an affiliated REP or provider of last resort (POLR) can
demonstrate satisfactory credit using one of the criteria listed in sub-
paragraphs (A) through (E) of this paragraph. A REP other than an
affiliated REP or POLR may establish other criteria by which a cus-
tomer or applicant can demonstrate satisfactory credit, so long as such
criteria are not discriminatory pursuant to §25.471(c) of this title (re-
lating to General Provisions of Customer Protection Rules).

(A) A residential customer or applicant may be deemed
as having established satisfactory credit if the customer or applicant:

(i) has been a customer of any REP or an electric
utility within the two years prior to the request for electric service;

(ii) is not delinquent in payment of any such electric
service account; and

(iii) during the last 12 consecutive months of service
was not late in paying a bill more than once.

(B) A residential customer or applicant may be deemed
as having established satisfactory credit if the customer or applicant
possesses a satisfactory credit rating obtained through a consumer re-
porting agency, as defined by the Federal Trade Commission.

(C) A residential customer or applicant may be deemed
as having established satisfactory credit if the customer or applicant is
65 years of age or older and the customer is not currently delinquent in
payment of any electric service account.

(D) A residential customer or applicant may be deemed
as having established satisfactory credit if the customer or applicant
has been determined to be a victim of family violence as defined in the
Texas Family Code §71.004, by a family violence center or by treating
medical personnel. This determination shall be evidenced by submis-
sion of a certification letter developed by the Texas Council on Family
Violence. The certification letter may be submitted directly by use of
a toll-free fax number to the affiliated REP or POLR.

(E) A residential customer or applicant seeking to es-
tablish service may be deemed as having established satisfactory credit
if the customer is medically indigent. In order for a customer or ap-
plicant to be considered medically indigent, the customer or applicant
must make a demonstration that the following criteria are met. Such
demonstration must be made annually:

(i) the customer’s or applicant’s household income
must be at or below 150% of the poverty guidelines as certified by a
governmental entity or government funded energy assistance program
provider; and

(ii) the customer or applicant or the spouse of the
customer or applicant must have been certified by that person’s physi-
cian as being unable to perform three or more activities of daily living
as defined in 22 TAC §224.4, or the customer’s or applicant’s monthly
out-of-pocket medical expenses must exceed 20% of the household’s
gross income. For the purposes of this subsection, the term "physician"
shall mean any medical doctor, doctor of osteopathy, nurse practitioner,
registered nurse, state-licensed social workers, state-licensed physical
and occupational therapists, and an employee of an agency certified to
provide home health services pursuant to 42 U.S.C. §1395 et seq.

(4) Pursuant to the Public Utility Regulatory Act (PURA)
§39.107(g), a REP that requires pre- payment for metered residential
electric service may not charge an amount for electric service that is
higher than the price charged by the POLR in the applicable transmis-
sion and distribution service territory.

(5) The REP may obtain payment history information from
any REP that has served the applicant in the previous two years or from
a consumer reporting agency, as defined by the Federal Trade Commis-
sion. The REP shall obtain the customer’s or applicant’s authorization
prior to obtaining such information from the customer’s or applicant’s
prior REP. A REP shall maintain payment history information for two
years after a customer’s electric service has been terminated or discon-
nected in order to be able to provide credit history information at the
request of the former customer.

(b) Credit requirements for non-residential customers. A REP
may establish nondiscriminatory criteria pursuant to §25.471(c) of this
title to evaluate the credit requirements for a non- residential customer
or applicant and apply those criteria in a nondiscriminatory manner. If
satisfactory credit cannot be demonstrated by the non-residential cus-
tomer or applicant using the criteria established by the REP, the cus-
tomer may be required to pay an initial or additional deposit. No such
deposit shall be required if the customer or applicant is a governmental
entity.

(c) Initial deposits for applicants and existing customers.
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(1) If satisfactory credit cannot be demonstrated by a res-
idential applicant, a REP may require the applicant to pay a deposit
prior to receiving service.

(2) An affiliated REP or POLR shall offer a residential cus-
tomer or applicant who is required to pay an initial deposit the option
of providing a written letter of guarantee pursuant to subsection (i) of
this section, instead of paying a cash deposit.

(3) A REP shall not require an initial deposit from an exist-
ing customer unless the customer was late paying a bill more than once
during the last 12 months of service or had service terminated or dis-
connected for nonpayment during the last 12 months of service. The
customer may be required to pay this initial deposit within ten days
after issuance of a written disconnection notice that requests such de-
posit. The disconnection notice may be combined with or issued con-
currently with the request for deposit. The disconnection notice shall
comply with the requirements in §25.483(m) of this title (relating to
Disconnection of Service).

(d) Additional deposits by existing customers.

(1) A REP may request an additional deposit from an ex-
isting customer if:

(A) the average of the customer’s actual billings for the
last 12 months are at least twice the amount of the original average of
the estimated annual billings; and

(B) a termination or disconnection notice has been is-
sued or the account disconnected within the previous 12 months.

(2) A REP may require the customer to pay an additional
deposit within ten days after the REP has requested the additional de-
posit.

(3) A REP may terminate or disconnect service if the ad-
ditional deposit is not paid within ten days of the request, provided a
written disconnection notice has been issued to the customer. A dis-
connection notice may be combined with or issued concurrently with
the written request for the additional deposit. The disconnection notice
shall comply with the requirements in §25.483(m) of this title.

(e) Amount of deposit.

(1) The total of all deposits, initial and additional, required
by a REP from any residential customer or applicant

(A) shall not exceed an amount equivalent to the greater
of

(i) one-fifth of the customer’s estimated annual
billing or;

(ii) the sum of the estimated billings for the next two
months.

(B) A REP may base the estimated annual billing for
initial deposits for applicants on a reasonable estimate of average us-
age for the customer class. If a REP requests additional or initial de-
posits from existing customers, the REP shall base the estimated annual
billing on the customer’s actual historical usage, to the extent that the
historical usage is available. After 12 months of service with a REP, a
customer may request that a REP recalculate the required deposit based
on actual historical usage of the customer.

(2) For the purpose of determining the amount of the de-
posit, the estimated billings shall include only charges for electric ser-
vice that are disclosed in the REP’s terms of service document provided
to the customer or applicant

(3) If a customer or applicant qualifies for the rate reduc-
tion program under §25.454 of this title (relating to Rate Reduction Pro-
gram), then such customer or applicant shall be eligible to pay any de-
posit that exceeds $50 in two equal installments. Notice of this option
for customers eligible for the rate reduction program shall be included
in any written notice to a customer requesting a deposit. The customer
shall have the obligation of providing sufficient information to the REP
to demonstrate that the customer is eligible for the rate reduction pro-
gram. The first installment shall be due no sooner than ten days, and
the second installment no sooner than 40 days, after the issuance of
written notification to the applicant of the deposit requirement.

(f) Interest on deposits. A REP that requires a deposit pursuant
to this section shall pay interest on that deposit at an annual rate at least
equal to that set by the commission in December of the preceding year,
pursuant to Texas Utilities Code §183.003 (relating to Rate of Interest).
If a deposit is refunded within 30 days of the date of deposit, no interest
payment is required. If the REP keeps the deposit more than 30 days,
payment of interest shall be made from the date of deposit.

(1) Payment of the interest to the customer shall be made
annually, if requested by the customer, or at the time the deposit is
returned or credited to the customer’s account.

(2) The deposit shall cease to draw interest on the date it is
returned or credited to the customer’s account.

(g) Notification to customers. When a REP requires a cus-
tomer to pay a deposit, the REP shall provide the customer written
information about the provider’s deposit policy, the customer’s right
to post a guarantee in lieu of a cash deposit if applicable, how a cus-
tomer may be refunded a deposit, and the circumstances under which
a provider may increase a deposit. These disclosures shall be included
either in the Your Rights as a Customer disclosure or the REP’s terms
of service document.

(h) Records of deposits.

(1) A REP that collects a deposit shall keep records to
show:

(A) the name and address of each depositor;

(B) the amount and date of the deposit; and

(C) each transaction concerning the deposit.

(2) A REP that collects a deposit shall issue a receipt of
deposit to each customer or applicant paying a deposit or reflect the
deposit on the customer’s bill statement. A REP shall provide means
for a depositor to establish a claim if the receipt is lost.

(3) A REP shall maintain a record of each unclaimed de-
posit for at least four years.

(4) A REP shall make a reasonable effort to return
unclaimed deposits.

(i) Guarantees of residential customer accounts. A guarantee
agreement in lieu of a cash deposit issued by any REP, if applicable,
shall conform to the following requirements:

(1) A guarantee agreement between a REP and a guarantor
shall be in writing and shall be for no more than the amount of deposit
the provider would require on the customer’s account pursuant to sub-
section (e) of this section. The amount of the guarantee shall be clearly
indicated in the signed agreement. The REP may require, as a condi-
tion of the continuation of the guarantee agreement, that the guarantor
remain a customer of the REP, have no past due balance, and have no
more than one late payment in a 12-month period during the term of
the guarantee agreement.
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(2) The guarantee shall be voided and returned to the guar-
antor according to the provisions of subsection (j) of this section.

(3) Upon default by a residential customer, the guarantor of
that customer’s account shall be responsible for the unpaid balance of
the account only up to the amount agreed to in the written agreement.

(4) If the guarantor ceases to be a customer of the REP or
has more than one late payment in a 12-month period during the term
of the guarantee agreement, the provider may treat the guarantee agree-
ment as in default and demand a cash deposit from the residential cus-
tomer as a condition of continuing service.

(5) The REP shall provide written notification to the guar-
antor of the customer’s default, the amount owed by the guarantor, and
the due date for the amount owed.

(A) The REP shall allow the guarantor 16 days from the
date of notification to pay the amount owed on the defaulted account.
If the sixteenth day falls on a holiday or weekend, the due date shall be
the next business day.

(B) The REP may transfer the amount owed on the de-
faulted account to the guarantor’s own electric service bill provided the
guaranteed amount owed is identified separately on the bill as required
by §25.479 of this title (relating to Issuance and Format of Bills).

(6) The REP may initiate termination of the guarantor’s
service (or disconnection of service for the POLR, or any REP having
disconnect authority) for nonpayment of the guaranteed amount only
if the termination of service (or, where applicable, the disconnection
of service) was disclosed in the written guarantee agreement, and only
after proper notice as described by paragraph (5) of this subsection and
§25.482 of this title (relating to Termination of Service) or §25.483 of
this title.

(j) Refunding deposits and voiding letters of guarantee.

(1) A deposit held by a REP shall be refunded when the
customer has paid bills for service for 12 consecutive residential
billings or for 24 consecutive non-residential billings without having
any late payments. A REP may refund the deposit to a customer
via a bill credit. REPs shall comply with this provision as soon as
practicable, but no later than August 31, 2004.

(2) Once the REP is no longer the REP of record for a cus-
tomer or if service is not established with the REP, the REP shall either
transfer the deposit plus accrued interest to the customer’s new REP
or promptly refund the deposit plus accrued interest to the customer,
as agreed upon by the customer and both REPs. The REP may sub-
tract from the amount refunded any amounts still owed by the customer
to the REP. If the REP obtained a guarantee, such guarantee shall be
cancelled to the extent that it is not needed to satisfy any outstanding
balance owed by the customer. Alternatively, the REP may provide
the guarantor with written documentation that the contract has been
cancelled to the extent that the guarantee is not needed to satisfy any
outstanding balance owed by the customer.

(3) If a customer’s or applicant’s service is not connected,
or is terminated or disconnected, the REP shall promptly void and re-
turn to the guarantor all letters of guarantee on the account or provide
written documentation that the guarantee agreement has been voided,
or refund the customer’s or applicant’s deposit plus accrued interest on
the balance, if any, in excess of the unpaid bills for service furnished.
Similarly, if the guarantor’s service is not connected, or is terminated
or disconnected, the REP shall promptly void and return to the guar-
antor all letters of guarantee or provide written documentation that the
guarantees have been voided. This provision does not apply when the
customer or guarantor moves or changes the address where service is

provided, as long as the customer or guarantor remains a customer of
the REP.

(4) A REP shall terminate a guarantee agreement when the
customer has paid its bills for 12 consecutive months without service
being disconnected for nonpayment and without having more than two
delinquent payments.

(k) Re-establishment of credit. A customer or applicant who
previously has been a customer of the REP and whose service has been
terminated or disconnected for nonpayment of bills or theft of service
by that customer (meter tampering or bypassing of meter) may be re-
quired, before service is reinstated, to pay all amounts due to the REP
or execute a deferred payment agreement, if offered, and reestablish
credit.

(l) Upon sale or transfer of company. Upon the sale or transfer
of a REP or the designation of an alternative POLR for the customer’s
electric service, the seller or transferee shall provide the legal successor
to the original provider all deposit records.

(m) This section is effective June 1, 2004.

§25.479. Issuance and Format of Bills.

(a) Application. This section applies to a retail electric
provider (REP) that is responsible for issuing electric service bills to
retail customers, unless the REP is issuing a consolidated bill (both
energy services and transmission and distribution services) on behalf
of an electric cooperative or municipally owned utility. This section
does not apply to a municipally owned utility or electric cooperative
issuing bills to its customers in its own service territory.

(b) Frequency and delivery of bills.

(1) A REP shall issue a bill monthly to each customer, un-
less service is provided for a period of less than one month. A REP
may issue a bill less frequently than monthly if both the customer and
the REP agree to such an arrangement.

(2) Bills shall be issued no later than 30 days after the REP
receives the usage data and any related invoices for non-bypassable
charges, unless validation of the usage data and invoice received from
a transmission and distribution utility by the REP or other efforts to
determine the accuracy of usage data or invoices delay billing by a
REP past 30 days. The number of days to issue a bill shall be extended
beyond 30 days to the extent necessary to support agreements between
REPs and customers for less frequent billing, as provided in paragraph
(1) of this subsection or for consolidated billing.

(3) A REP shall issue bills to residential customers in writ-
ing and delivered via the United States Postal Service. REPs may pro-
vide bills to a customer electronically in lieu of written mailings if both
the customer and the REP agree to such an arrangement. An affiliated
REP or a provider of last resort shall not require a customer to agree to
such an arrangement as a condition of receiving electric service.

(4) A REP shall not charge a customer a fee for issuing a
standard bill, which is a bill delivered via U.S. mail that complies with
the requirements of this section. The customer may be charged a fee or
given a discount for non-standard billing in accordance with the terms
of service document.

(c) Bill content.

(1) Each customer’s bill shall include the following infor-
mation:

(A) The certified name and address of the REP and the
number of the license issued to the REP by the commission;
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(B) A toll-free telephone number, in bold-face type,
which the customer can call during specified hours for inquiries and
to make complaints to the REP about the bill;

(C) A toll-free telephone number that the customer may
call 24 hours a day, seven days a week, to report power outages and
concerns about the safety of the electric power system;

(D) The service address, electric service identifier
(ESI), and account number of the customer;

(E) The service period for which the bill is rendered;

(F) The date on which the bill was issued;

(G) The payment due date of the bill and, if different,
the date by which payment from the customer must be received by the
REP to avoid a late charge or other collection action;

(H) The current charges for electric service as disclosed
in the customer’s terms of service document, exclusive of applicable
taxes, and a separate calculation of the average unit price of the cur-
rent charge for electric service for the current billing period, labeled,
"The average price you paid for electric service this month." This cal-
culation shall reflect all fixed and variable recurring charges, but not
include any nonrecurring charges or credits, which is expressed as a
cents per kilowatt-hour rounded to the nearest one-tenth of one cent. If
the customer is on a level or average payment plan, the level or average
payment should be clearly shown in addition to the usage-based rate;

(I) The identification and itemization of charges other
than for electric service as disclosed in the customer’s terms of service
document;

(J) The itemization and amount included in the amount
due for any non-recurring charge, including late fees, returned check
fees, restoration of service fees, or other fees disclosed in the REP’s
terms of service document provided to the customer;

(K) The total current charges, balances from the preced-
ing bill, payments made by the customer since the preceding bill, the
total amount due and a notice that the customer has the opportunity to
voluntarily donate money to the bill payment assistance program, pur-
suant to §25.480(g)(2) of this title (relating to Bill Payment and Ad-
justments);

(L) If available to the REP on a standard electronic
transaction, the current beginning and ending meter readings of
non-interval demand recorder meters, if the bill is based on actual
kilowatt- hour (kWh) usage, including kWh, actual kilowatts (kW) or
kilovolt ampere (kVa), and billed kW or kVa, the kind and number of
units measured, whether the bill was issued based on estimated usage,
and any conversions from meter reading units to billing units, or any
other calculations to determine billing units from recording or other
devices, or any other factors used in determining the bill, unless the
customer is provided conversion charts;

(M) Any amount owed under a written guarantee agree-
ment, provided the guarantor was previously notified in writing by the
REP of an obligation on a guarantee or as required by §25.478 of this
title (relating to Credit Requirements and Deposits);

(N) A conspicuous notice of any services or products
being provided to the customer that have been added since the previous
bill;

(O) Notification of any changes in the customer’s prices
or charges due to the operation of a variable rate feature previously
disclosed by the REP in the customer’s terms of service document; and

(P) The notice required by §25.481(d) of this title (re-
lating to Unauthorized Charges).

(2) If the REP has presented its electric service charges
in an unbundled fashion, it shall use the following terms as defined
by the commission: "transmission and distribution service," "genera-
tion service," "System Benefit Fund," and, where applicable, "transi-
tion charge," "nuclear decommissioning fee," and "municipal franchise
fee."

(3) A REP shall provide an itemization of charges, includ-
ing non-bypassable charges, to the customer upon the customer’s re-
quest. In lieu of providing a specific quantification of "generation ser-
vice," an affiliated REP may indicate to customers that the remainder of
the bill is related to generation services, after the itemization of non-by-
passable charges is deducted from the total bill.

(4) A customer’s electric bill shall not contain charges for
electric service from a service provider other than the customer’s des-
ignated REP.

(d) Public service notices. A REP shall, as required by the
commission after reasonable notice, provide brief public service no-
tices to its customers. The REP shall provide these public service no-
tices to its customers on its billing statements, as a separate document
issued with its bill, by electronic communication, or by other accept-
able mass communication methods, as approved by the commission.

(e) Estimated bills. If a REP is unable to issue a bill based on
actual meter reading due to the failure of the transmission and distribu-
tion utility (TDU), the registration agent, municipally owned utility or
electric cooperative to obtain or transmit a meter reading or an invoice
for non- bypassable charges to the REP on a timely basis, the REP may
issue a bill based on the customer’s estimated usage and inform the
customer of the reason for the issuance of the estimated bill.

(f) Non-recurring charges. A REP may pass through to its
customers all applicable non- recurring charges billed to the REP by
a TDU, municipally owned utility, or electric cooperative as a result
of establishing, switching, disconnecting, reconnecting, or maintain-
ing service to an applicant or customer. In the event of a meter test, the
TDU, municipally owned utility, electric cooperative, and REP shall
comply with the requirements of §25.124 of this title (relating to Meter
Testing) or with the requirements of the tariffs of a TDU, municipally
owned utility, or electric cooperative, as applicable. The TDU, munic-
ipally owned utility, or electric cooperative shall maintain a record of
all meter tests performed at the request of a REP or a REP’s customers.

(g) Record retention. A REP shall maintain monthly billing
and payment records for each account for at least 24 months after the
date the bill is mailed. The billing records shall contain sufficient data
to reconstruct a customer’s billing for a given period. A copy of a
customer’s billing records may be obtained by that customer on request,
and may be obtained once per 12- month period, at no charge.

(h) Transfer of delinquent balances or credits. If the customer
has an outstanding balance or credit owed to the customer’s current
REP that is due from a previous account in the same customer class,
then the customer’s current REP may transfer that balance to the cus-
tomer’s current account. The delinquent balance and specific account
or address shall be identified as such on the bill. There shall be no
balance transfers between REPs, other than transfer of a deposit, as
specified in §25.478(j)(2) of this title.

(i) This section is effective June 1, 2004.

§25.480. Bill Payment and Adjustments.

(a) Application. This section applies to a retail electric
provider (REP) that is responsible for issuing electric service bills to
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retail customers, unless the REP is issuing a consolidated bill (both
energy services and transmission and distribution services) on behalf
of an electric cooperative or municipally owned utility. In addition,
this section applies to a transmission and distribution utility (TDU)
where specifically stated. This section does not apply to a municipally
owned utility or electric cooperative issuing bills to its customers in its
own service territory.

(b) Bill due date. A REP shall state a payment due date on
the bill which shall not be less than 16 days after issuance. A bill is
considered to be issued on the issuance date stated on the bill or the
postmark date on the envelope, whichever is later. A payment for elec-
tric service is delinquent if not received by the REP or at the REP’s
authorized payment agency by the close of business on the due date. If
the 16th day falls on a holiday or weekend, then the due date shall be
the next business day after the 16th day.

(c) Penalty on delinquent bills for electric service.

(1) A REP may charge a one-time penalty not to exceed
5.0% on a delinquent bill for electric service. No such penalty shall ap-
ply to residential or small commercial customers served by the provider
of last resort (POLR), or to customers receiving a low-income discount
pursuant to the Public Utility Regulatory Act (PURA) §39.903(h). The
one-time penalty, not to exceed 5.0%, may not be applied to any bal-
ance to which the penalty has already been applied.

(2) A bill issued to a state agency, as defined in Texas Gov-
ernment Code, Chapter 2251, shall be due as provided in Chapter 2251.

(d) Overbilling. If charges are found to be higher than autho-
rized in the REP’s terms and conditions for service or other applicable
commission rules, then the customer’s bill shall be corrected.

(1) The correction shall be made for the entire period of the
overbilling.

(2) If the REP corrects the overbilling within three billing
cycles of the error, it need not pay interest on the amount of the correc-
tion.

(3) If the REP does not correct the overcharge within three
billing cycles of the error, it shall pay interest on the amount of the
overcharge at the rate set by the commission.

(A) Interest on overcharges that are not adjusted by the
REP within three billing cycles of the bill in error shall accrue from the
date of payment by the customer.

(B) All interest shall be compounded monthly at the ap-
proved annual rate set by the commission.

(C) Interest shall not apply to leveling plans or esti-
mated billings.

(4) If the REP rebills for a prior billing cycle, the adjust-
ments shall be identified by account and billing date or service period.

(5) A bill issued to a state agency shall bear interest if over-
due as provided in Texas Government Code Chapter 2251.

(e) Underbilling by a REP. If charges are found to be lower
than authorized by the REP’s terms and conditions of service, or if the
REP fails to bill the customer for service, then the customer’s bill may
be corrected.

(1) The customer shall not be responsible for corrected
charges billed by the REP unless such charges are billed by the REP
within 180 days from the date of issuance of the bill in which the
underbilling occurred The REP may backbill a customer for the
amount that was underbilled beyond the timelines provided in this
paragraph if:

(A) the underbilling is found to be the result of meter
tampering by the customer; or

(B) the TDU bills the REP for an underbilling as a result
of meter error as provided in §25.125 of this title (relating to Adjust-
ments Due to Meter Errors).

(2) The REP may terminate service pursuant to §25.482
of this title (relating to Termination of Service) or disconnect service
pursuant to pursuant to §25.483 of this title (relating to Disconnection
of Service) if the customer fails to pay the additional charges within a
reasonable time.

(3) If the underbilling is $50 or more, the REP shall offer
the customer a deferred payment plan option for the same length of
time as that of the underbilling. A deferred payment plan need not be
offered to a customer when the underpayment is due to theft of service.

(4) The REP shall not charge interest on underbilled
amounts unless such amounts are found to be the result of theft of
service (meter tampering, bypass, or diversion) by the customer.
Interest on underbilled amounts shall be compounded monthly at the
annual rate, as set by the commission. Interest shall accrue from the
day the customer is found to have first stolen the service.

(5) If the REP adjusts the bills for a prior billing cycle, the
adjustments shall be identified by account and billing date or service
period.

(f) Disputed bills. If there is a dispute between a customer and
a REP about the REP’s bill for any service billed on the retail electric
bill, the REP shall promptly investigate and report the results to the
customer. The REP shall inform the customer of the complaint proce-
dures of the commission pursuant to §25.485 of this title (relating to
Customer Access and Complaint Handling).

(g) Alternate payment programs or payment assistance.

(1) Notice required. When a customer contacts a REP and
indicates inability to pay a bill or a need for assistance with the bill
payment, the REP shall inform the customer of all applicable payment
options and payment assistance programs that are offered by or avail-
able from the REP, such as bill payment assistance, deferred payment
plans, disconnection moratoriums for the ill, or low-income energy as-
sistance programs, and of the eligibility requirements and procedure
for applying for each.

(2) Bill payment assistance programs.

(A) All REPs shall implement a bill payment assistance
program for residential electric customers. At a minimum, such a pro-
gram shall solicit voluntary donations from customers through the retail
electric bills.

(B) Each REP shall provide an annual report on June 1
of each year to the commission summarizing:

(i) the total amount of customer donations;

(ii) the amount of money set aside for bill payment
assistance;

(iii) the assistance agency or agencies selected to
disburse funds to residential customers; and

(iv) the amount of money disbursed by the REP or
provided to each assistance agency to disburse funds to residential cus-
tomers.

(C) A REP shall obtain a commitment from an assis-
tance agency selected to disburse bill payment assistance funds that the
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agency will not discriminate in the distribution of such funds to cus-
tomers based on the customer’s race, creed, color, national origin, an-
cestry, sex, marital status, lawful source of income, disability, familial
status, location of customer in an economically distressed geographic
area, or qualification for the low-income discount program or energy
efficiency services.

(h) Level and average payment plans. A REP shall offer a
level or average payment plan to its customers who are not currently
delinquent in payment to the REP. Consistent with the REP’s terms of
service, the REP may bill or credit any overbilling or underbilling, as
appropriate, at least once every twelve months. A REP may collect
under-recovered costs from a customer annually, or upon termination
of service to the customer. A REP shall refund any over- recovered
amounts to customers annually, or upon termination of service to the
customer. A REP may initiate its normal collection activity if a cus-
tomer fails to make a timely payment according to such a plan. All
details concerning a levelized or average payment program shall be dis-
closed in the customer’s terms of service document.

(i) Payment arrangements. A payment arrangement is any
agreement between the REP and a customer that allows a customer
to pay the outstanding bill after its due date, but before the due date
of the next bill. If the REP issues a termination or disconnection
notice before a payment arrangement was made, that termination or
disconnection should be suspended until after the due date for the
payment arrangement. If a customer does not fulfill the terms of the
payment arrangement, service may be terminated or disconnected
after the later of the due date for the payment arrangement or the
termination or disconnection date indicated in the notice, without
issuing an additional disconnection notice.

(j) Deferred payment plans. A deferred payment plan is an
agreement between the REP and a customer that allows a customer to
pay an outstanding bill in installments that extend beyond the due date
of the current bill. A deferred payment plan may be established in per-
son or by telephone, but all deferred payment plans shall be confirmed
in writing by the REP.

(1) A REP shall offer a deferred payment plan to cus-
tomers, upon request, for bills that become due during an extreme
weather emergency, pursuant to §25.483(j) of this title.

(2) A REP shall offer a deferred payment plan to a customer
who has been underbilled, as described in subsection (e) of this section.

(3) For customers who have expressed an inability to pay,
a REP shall offer a deferred payment plan unless the customer:

(A) has been issued more than two termination or dis-
connection notices during the preceding 12 months; or

(B) has received service from the REP for less than
three months, and the customer lacks:

(i) sufficient credit; or

(ii) a satisfactory history of payment for electric ser-
vice from a previous REP (or its predecessor electric utility).

(4) Any deferred payment plans offered by a REP shall not
refuse a customer participation in such a program on any basis set forth
in §25.471(c) of this title (relating to General Provisions of Customer
Protection Rules).

(5) A deferred payment plan offered by a REP for cus-
tomers who have expressed an inability to pay and have received a dis-
connection notice shall provide that the delinquent amount be paid in
equal installments over at least three billing cycles, unless the customer
requests a lesser number of installments. A REP may require an initial

payment not to exceed 25% of the delinquent amount of the outstand-
ing balance to initiate the agreement, with the remainder to be paid in
equal installments over at least the next three billing cycles.

(6) A copy of the deferred payment plan shall be provided
to the customer and:

(A) shall include a statement, in a clear and conspicuous
type, that states "If you are not satisfied with this agreement, or if the
agreement was made by telephone and you feel this does not reflect
your understanding of that agreement, contact (insert name of REP)."
In addition, where the customer and the REP’s representative or agent
meets in person, the representative shall read the preceding statement
to the customer;

(B) may include a penalty not to exceed 5.0% for late
payment but shall not include a finance charge;

(C) shall state the length of time covered by the plan;

(D) shall state the total amount to be paid under the
plan;

(E) shall state the specific amount of each installment;

(F) shall allow for the termination or disconnection of
service (as appropriate) if the customer does not fulfill the terms of the
deferred payment plan, and shall state the terms for disconnection or
termination of service; and

(G) shall allow either the customer or the REP to initi-
ate a renegotiation of the deferred payment plan if the customer’s eco-
nomic or financial circumstances change substantially during the time
of the deferred payment plan.

(7) A REP may pursue termination or disconnection of
service if a customer does not meet the terms of a deferred payment
plan. However, service shall not be terminated or disconnected until
appropriate notice has been issued, pursuant to §25.483 of this title or
§25.482 of this title, notifying the customer that the customer has not
met the terms of the plan. The requirements of subsection (j)(3) of this
section shall not apply with respect to a customer who has received
notice of a termination or disconnection due to failure to meet the
terms of a deferred payment plan.

(k) Allocation of partial payments. A REP shall allocate a par-
tial payment by the customer first to the oldest balance due for electric
service, followed by the current amount due for electric service. When
there is no longer a balance for electric service, payment may be ap-
plied to non- electric services billed by the REP. Electric service shall
not be terminated or disconnected for non-payment of non-electric ser-
vices.

(l) This section is effective June 1, 2004.

§25.481. Unauthorized Charges.

(a) Authorization of charges. Any services offered by the retail
electric provider (REP) that will be billed on the customer’s electric bill
shall be authorized by the customer consistent with this section.

(b) Requirements for billing charges. A REP shall meet all of
the following requirements before including any charges on the cus-
tomer’s electric bill:

(1) The REP shall inform the customer of the product or
service being offered, including all associated charges, and explicitly
inform the customer that the associated charges for the product or ser-
vice will appear on the customer’s electric bill.

(2) The customer must clearly and explicitly consent to
obtaining the product or service offered and to having the associated
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charges appear on the customer’s electric bill. The REP shall docu-
ment the authorization in accordance with §25.474 of this title (relating
to Selection of Retail Electric Provider). The documentation of the
authorization shall be maintained by the REP for at least 24 months.

(3) The REP shall provide the customer with a toll-free
telephone number the customer may call and an address to which the
customer may write to resolve any billing dispute and to answer ques-
tions.

(c) Responsibilities for unauthorized charges.

(1) If a REP charges a customer’s electric bill for any prod-
uct or service without proper customer authorization, the REP shall
promptly, but not later than 45 days thereafter:

(A) discontinue providing the product or service to the
customer and cease charging the customer for the unauthorized product
or service;

(B) remove the unauthorized charge from the cus-
tomer’s bill;

(C) refund or credit to the customer the money that has
been paid by the customer for any unauthorized charge, and if any unau-
thorized charge that has been paid is not refunded or credited within
three billing cycles, pay interest at an annual rate established by the
commission pursuant to §25.478(f) of this title (relating to Credit Re-
quirements and Deposits) on the amount of any unauthorized charge
until it is refunded or credited; and

(D) upon the customer’s request, provide the customer,
free of charge, with all billing records under its control related to any
unauthorized charge within 15 business days after the date of the re-
moval of the charge from the customer’s electric bill.

(2) A REP shall not:

(A) seek to terminate or disconnect electric service to
any customer for nonpayment of an unauthorized charge;

(B) file an unfavorable credit report against a customer
who has not paid charges that the customer has alleged were unau-
thorized unless the dispute regarding the unauthorized charges is ulti-
mately resolved against the customer. The customer remains obligated
to pay any charges that are not in dispute; or

(C) re-bill the customer for any unauthorized charge.

(3) In the event that a REP erroneously files an unfavorable
credit report against a customer who has not paid charges that the cus-
tomer has alleged were unauthorized, the REP must correct the credit
report without delay.

(4) A REP shall maintain for at least 24 months a record
of every customer who has experienced any unauthorized charge for a
product or service on the customer’s electric bill and has notified the
REP of the unauthorized charge. The record shall contain for each
unauthorized charge:

(A) the date the customer requested that the REP re-
move the unauthorized charge from the customer’s electric bill;

(B) the date the unauthorized charge was removed from
the customer’s electric bill; and

(C) the date the customer was refunded or credited any
money that the customer paid for the unauthorized charges.

(d) Notice to customers. Any bill sent to a residential and
small commercial customer from a REP shall include a statement,
prominently located on the bill, that if the customer believes the bill
includes unauthorized charges, the customer should contact the REP

to dispute such charges and, if not satisfied with the REP’s review may
file a complaint with the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326, (512) 936-7120 or toll-free in
Texas at (888) 782-8477. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512)
936-7136.

(e) Compliance and enforcement.

(1) A REP shall provide proof of the customer’s authoriza-
tion and verification to the customer and/or the commission upon re-
quest.

(2) A REP shall provide a copy of records maintained under
the requirements of subsection (c)(4) of this section to the commission
or commission staff upon request.

(f) This section is effective June 1, 2004.

§25.482. Termination of Service.
(a) Applicability. This section applies to retail electric

providers (REPs) that did not have disconnection authority, pursuant
to §25.483 of this title (relating to Disconnection of Service) on May
31, 2004. In addition, this section shall apply to a transmission and
distribution utility (TDU) where specifically stated. This section
applies only with respect to customers who were subject to termi-
nation, but not disconnection, by their REP pursuant to §25.483 of
this title on May 31, 2004. Beginning June 1, 2004, a REP shall not
transfer any customers in accordance with subsection (b)(1) of this
section if the REP is requesting disconnection for non-payment in
accordance with §25.483 of this title. A REP shall inform the relevant
TDU and affiliated REP as to whether or not the REP is requesting
disconnections for non-payment.

(b) Termination policy. A REP choosing to terminate its con-
tract with a customer shall comply with the minimum standards in this
section, or may have provisions in its terms of service that are more fa-
vorable to the customer in terms of the cause for termination, the timing
of the termination notice, and the period between notice and termina-
tion. Nothing in this section shall be interpreted to require a REP to
terminate its contract with a customer.

(1) Termination for non-payment. A REP that was not au-
thorized to disconnect for nonpayment pursuant to the provisions of
§25.483(b) of this title on May 31, 2004 may terminate its contract
with a customer for nonpayment of electric service charges and trans-
fer the customer to the affiliated REP.

(A) Prior to terminating service to a customer for non-
payment, a REP shall issue notice of termination to the customer in
accordance with subsection (f) of this section.

(B) If a customer makes payment or satisfactory pay-
ment arrangements prior to the final due date, specified in the termina-
tion notice to the customer, the REP shall continue serving the customer
under the existing terms and conditions that were in effect prior to the
issuance of a termination notice. Payment of the delinquent bill at the
REP’s authorized payment agency, if any, is considered payment to the
REP.

(C) If a customer does not make a payment or satisfac-
tory payment arrangements until after the final due date specified in
the termination notice, the REP is not required to continue to serve the
customer under the prior terms of service.

(2) Termination for reasons other than non-payment. If a
REP terminates service with a customer for reasons other than nonpay-
ment (i.e., contract expiration), the REP shall transfer the customer to
the provider of last resort (POLR), unless otherwise authorized by the
commission.
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(c) Termination prohibited. A REP may not terminate its con-
tract with a customer for any of the following reasons:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises if the occupant is not of the same house-
hold;

(2) failure to pay for any charge that is not related to electric
service;

(3) failure to pay for a different type or class of electric
service unless charges for such service were included on that account’s
bill at the time service was initiated;

(4) failure to pay charges arising from an underbilling,
except for charges related to theft of service, in accordance with
§25.480(e) of this title (relating to Bill Payment and Adjustments);

(5) failure to pay disputed charges until a determination as
to the accuracy of the charges has been made by the REP;

(6) failure to pay disputed charges while an informal com-
plaint filed under §25.485 of this title (relating to Customer Access and
Complaint Handling) is pending or a complaint that has been formally
docketed in accordance with §22.242 of this title (relating to Com-
plaints) is pending;

(7) failure to pay charges arising from an underbilling due
to any faulty metering, unless the meter has been tampered with or
unless such underbilling charges are due under §25.126 of this title
(relating to Meter Tampering); or

(8) failure to pay an estimated bill other than a bill rendered
pursuant to an approved meter- reading plan, unless the bill is based on
an estimated meter read by the TDU.

(d) Termination due to abandonment by the REP. A REP shall
not abandon a customer or a service area without advance written no-
tice to its customers and the commission and approval from the com-
mission. The notice shall contain the contents required by §25.493(c),
relating to Acquisition and Transfer of Customers from one Retail Elec-
tric Provider to Another, with the exception of the information required
by paragraph (c)(5) of that section. In the event a REP terminates a
customer’s service due to abandonment, that REP shall not collect or
attempt to collect penalties from that customer.

(e) Termination of energy assistance clients.

(1) A REP shall not terminate service to a delinquent res-
idential customer for a billing period in which the provider receives a
pledge, letter of intent, purchase order, or other notification that an en-
ergy assistance provider is forwarding sufficient payment to continue
service provided that such pledge, letter of intent, purchase order, or
other notification is received by the due date stated on the termination
notice, and the customer, by the due date in the termination notice, ei-
ther pays or makes payment arrangements to pay any outstanding debt
not covered by the energy assistance provider.

(2) If an energy assistance provider has requested historical
usage data pursuant to §25.472(b)(4) of this title (relating to Privacy
of Customer Information), the REP shall extend the final due date on
the termination notice, day for day, from the date the usage data was
requested until it is provided.

(3) A REP shall allow at least 45 days for an energy as-
sistance provider to honor a pledge, letter of intent, purchase order, or
other notification before submitting the termination request.

(4) A REP may terminate service to a customer if the en-
ergy assistance agency’s payment is not received by the date agreed

upon by the REP and the energy assistance provider or if the customer
fails to pay any portion of the bill not covered by the pledge.

(f) Termination notices. Any termination notice issued by a
REP shall:

(1) not be issued before the first day after the bill is due.

(2) be a separate mailing or hand delivered document with
a stated date of termination with the words "termination notice" or sim-
ilar language prominently displayed. The termination notice may be
sent concurrently with a request for deposit, and a REP may send an
additional notice by email or facsimile.

(3) have a final due date in the termination notice that is not
a holiday, weekend day, or any other day that the REP’s personnel is
not available to take payments, and that is not less than ten days after
the notice is issued.

(g) Contents of termination notice. Any termination notice
shall include the following information:

(1) The reasons for the termination of service;

(2) The actions, if any, that the customer may take to avoid
the termination of service;

(3) If the customer is in default, the amount of all fees or
charges which will be assessed, if any, against the customer as a result
of the default under the contract, as set forth in the REP’s terms of
service document provided to the customer;

(4) The amount overdue, if applicable;

(5) A toll-free telephone number that the customer can use
to contact the REP to discuss the notice of termination or to file a com-
plaint with the REP, and the following statement: "If you are not sat-
isfied with our response to your inquiry or complaint, you may file
a complaint by calling or writing the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326; Telephone: (512)
936-7120 or toll-free in Texas at (888) 782-8477. Hearing and speech
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. Complaints may also be filed electronically
at www.puc.state.tx.us/ocp/complaints/complain.cfm."

(6) If a deposit is being held by the REP on behalf of the
customer, a statement that the deposit will be applied against the final
bill (if applicable) and the remaining deposit will be either returned to
the customer or transferred to the new REP, at the customer’s designa-
tion and with the consent of both REPs.

(7) The availability of deferred payment or other billing ar-
rangements, if any, from the REP, and the availability of any state or
federal energy assistance programs and information on how to get fur-
ther information about those programs.

(8) A description of the activities that the REP will use to
collect payment, including the use of debt collection agencies, small
claims court and other legal remedies allowed by law, if the customer
does not pay or make acceptable payment arrangements with the REP.

(h) Notification of the registration agent. After the expiration
of the notice period in subsection (f) of this section, a REP shall notify
the registration agent of a transfer request in a manner established by
the registration agent so that the customer will receive service from the
affiliated REP or the POLR.

(i) Customer’s right to terminate service without penalty. A
customer may terminate service without penalty in the event:

(1) The customer moves to another premises;
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(2) Market conditions change and the terms of service doc-
ument allows the REP to terminate service without penalty in response
to changing market conditions; or

(3) A REP notifies the customer of a material change in the
terms and conditions of the service agreement.

(j) This section is effective June 1, 2004.

§25.483. Disconnection of Service.
(a) Disconnection and reconnection policy. Only a transmis-

sion and distribution utility (TDU), municipally owned utility, or elec-
tric cooperative shall perform physical disconnections and reconnec-
tions. Unless otherwise stated, it is the responsibility of a retail electric
provider (REP) to request such action from the appropriate TDU, mu-
nicipally owned utility, or electric cooperative in accordance with that
entity’s relevant tariffs, in accordance with the protocols established by
the registration agent, and in compliance with the requirements of this
section. If a REP chooses to have a customer’s electric service discon-
nected, it shall comply with the requirements in this section. Nothing
in this section requires a REP to request that a customer’s service be
disconnected.

(b) Disconnection authority.

(1) Any REP may authorize the disconnection of a large
non-residential customer, as that term is defined in §25.43 of this title
(relating to Provider of Last Resort (POLR)), unless the customer is
receiving service under a contract entered into prior to September 24,
2002, the original term of which has not expired and the contract makes
no provision for waiver of the customer’s right to be transferred to the
POLR for non-payment.

(2) Until June 1, 2004, and except as provided in subsec-
tion (d) of this section, only the affiliated REP or the POLR may autho-
rize disconnection of residential and small non-residential customers,
as those terms are defined in §25.43 of this title. All REPs shall have
such authority as of June 1, 2004, provided that prior to authorizing
disconnections for non-payment in accordance with this subchapter, a
REP shall:

(A) test all necessary electronic transactions related to
disconnections and reconnections of service;

(B) except for the affiliated REP and POLR, send a no-
tice to each retail customer stating the following: "As of June 1, 2004,
the Public Utility Commission of Texas (commission) will allow (REP)
to request disconnection of your service if you do not pay your electric
bill by the final due date. If you have any questions about this change
in policy, please call (REP’s toll-free phone number);" and

(C) file an affidavit from an officer of the company, in a
project established by the commission for this purpose, affirming that
the REP understands and has trained its personnel on the commission’s
rule requirements related to disconnection and reconnection, has ad-
equately tested the transactions described in subparagraph (A) of this
paragraph, and sent the notice required in subparagraph (B) of this para-
graph.

(c) Disconnection with notice. A REP having disconnection
authority under the provisions of subsection (b) of this section, includ-
ing the POLR, may authorize the disconnection of a customer’s electric
service after proper notice and not before the first day after the discon-
nection date in the notice for any of the following reasons:

(1) failure to pay any outstanding bona fide debt for electric
service owed to the REP or to make deferred payment arrangements by
the date of disconnection stated on the disconnection notice. Payment
of the delinquent bill at the REP’s authorized payment agency is con-
sidered payment to the REP;

(2) failure to comply with the terms of a deferred payment
agreement made with the REP;

(3) violation of the REP’s terms and conditions on using
service in a manner that interferes with the service of others or the oper-
ation of nonstandard equipment, if a reasonable attempt has been made
to notify the customer and the customer is provided with a reasonable
opportunity to remedy the situation;

(4) failure to pay a deposit as required by §25.478 of this
title (relating to Credit Requirements and Deposits); or

(5) failure of the guarantor to pay the amount guaranteed,
when the REP has a written agreement, signed by the guarantor, which
allows for disconnection of the guarantor’s service.

(d) Disconnection without prior notice. Any REP or TDU
may, at any time, authorize disconnection of a customer’s electric ser-
vice without prior notice for any of the following reasons:

(1) Where a known dangerous condition exists for as long
as the condition exists. Where reasonable, given the nature of the haz-
ardous condition, the REP, or its agent, shall post a notice of discon-
nection and the reason for the disconnection at the place of common
entry or upon the front door of each affected residential unit as soon as
possible after service has been disconnected;

(2) Where service is connected without authority by a per-
son who has not made application for service;

(3) Where service is reconnected without authority after
disconnection for nonpayment;

(4) Where there has been tampering with the equipment of
the transmission and distribution utility, municipally owned utility, or
electric cooperative; or

(5) Where there is evidence of theft of service.

(e) Disconnection prohibited. A REP having disconnection
authority under the provisions of subsection (b) of this section shall
not authorize a disconnection for nonpayment of a customer’s electric
service for any of the following reasons:

(1) Delinquency in payment for electric service by a previ-
ous occupant of the premises;

(2) Failure to pay for any charge that is not for electric ser-
vice regulated by the commission, including competitive energy ser-
vice, merchandise, or optional services;

(3) Failure to pay for a different type or class of electric
service unless charges for such service were included on that account’s
bill at the time service was initiated;

(4) Failure to pay charges resulting from an underbilling,
except theft of service, more than six months prior to the current billing;

(5) Failure to pay disputed charges, except for the amount
not under dispute, until a determination as to the accuracy of the charges
has been made by the REP or the commission, and the customer has
been notified of this determination;

(6) Failure to pay charges arising from an underbilling due
to any faulty metering, unless the meter has been tampered with or
unless such underbilling charges are due under §25.126 of this title
(relating to Meter Tampering); or

(7) Failure to pay an estimated bill other than a bill ren-
dered pursuant to an approved meter- reading plan, unless the bill is
based on an estimated meter read by the TDU.

(f) Disconnection on holidays or weekends.
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(1) A REP having disconnection authority under the provi-
sions of subsection (b) of this section shall not request disconnection
of a customer’s electric service for nonpayment on a holiday or week-
end, or the day immediately preceding a holiday or weekend, unless the
REP’s personnel are available on those days to take payments, make
payment arrangements with the customer, and request reconnection of
service.

(2) Unless a dangerous condition exists or the customer re-
quests disconnection, a TDU shall not disconnect a customer’s electric
service on a holiday or weekend, or the day immediately preceding a
holiday or weekend, unless the personnel of the TDU are available to
reconnect service on all of those days.

(g) Disconnection due to abandonment by the POLR. A POLR
shall not abandon a customer or a service area without written notice
to its customers and approval from the commission, in accordance with
§25.43 of this title.

(h) Disconnection of ill and disabled. A REP having discon-
nection authority under the provisions of subsection (b) of this section
shall not authorize a disconnection for nonpayment of electric service
at a permanent, individually metered dwelling unit of a delinquent cus-
tomer when that customer establishes that disconnection of service will
cause some person residing at that residence to become seriously ill or
more seriously ill.

(1) Each time a customer seeks to avoid disconnection of
service under this subsection, the customer shall accomplish all of the
following by the stated date of disconnection:

(A) Have the person’s attending physician (for purposes
of this subsection, the "physician" shall mean any public health official,
including medical doctors, doctors of osteopathy, nurse practitioners,
registered nurses, and any other similar public health official) call or
contact the REP by the stated date of disconnection;

(B) Have the person’s attending physician submit a
written statement to the REP; and

(C) Enter into a deferred payment plan.

(2) The prohibition against service disconnection provided
by this subsection shall last 63 days from the issuance of the bill for
electric service or a shorter period agreed upon by the REP and the
customer or physician.

(3) If, in the normal performance of its duties, a TDU
obtains information that a customer scheduled for disconnection may
qualify for delay of disconnection pursuant to this subsection, and
the TDU reasonably believes that the information may be unknown
to the REP, the TDU shall delay the disconnection and promptly
communicate the information to the REP. The TDU shall disconnect
such customer if it subsequently receives a confirmation of the
disconnect notice from the REP. Nothing herein should be interpreted
as requiring a TDU to assess or to inquire as to the customer’s status
before performing a disconnection, or to provide prior notice of the
disconnection, when not otherwise required.

(i) Disconnection of energy assistance clients.

(1) A REP having disconnection authority under the pro-
visions of subsection (b) of this section shall not authorize a discon-
nection for nonpayment of electric service to a delinquent residential
customer for a billing period in which the REP receives a pledge, letter
of intent, purchase order, or other notification that the energy assistance
provider is forwarding sufficient payment to continue service provided
that such pledge, letter of intent, purchase order, or other notification
is received by the due date stated on the disconnection notice, and the

customer, by the due date on the disconnection notice, either pays or
makes payment arrangements to pay any outstanding debt not covered
by the energy assistance provider.

(2) If an energy assistance provider has requested monthly
usage data pursuant to §25.472(b)(4) of this title (relating to Privacy
of Customer Information), the REP shall extend the final due date on
the disconnection notice, day for day, from the date the usage data was
requested until it is provided.

(3) A REP shall allow at least 45 days for an energy as-
sistance provider to honor a pledge, letter of intent, purchase order, or
other notification before submitting the disconnection request to the
TDU.

(4) A REP may request disconnection of service to a cus-
tomer if payment from the energy assistance provider’s pledge is not
received within the time frame agreed to by the REP and the energy
assistance provider, or if the customer fails to pay any portion of the
outstanding balance not covered by the pledge.

(j) Disconnection during extreme weather. A REP having dis-
connection authority under the provisions of subsection (b) of this sec-
tion shall not authorize a disconnection for nonpayment of electric ser-
vice for any customer in a county in which an extreme weather emer-
gency occurs. A REP shall offer residential customers a deferred pay-
ment plan upon request by the customer that complies with the require-
ments of §25.480 of this title (relating to Bill Payment and Adjust-
ments) for bills that become due during the weather emergency.

(1) The term "extreme weather emergency" shall mean a
day when:

(A) the previous day’s highest temperature did not ex-
ceed 32 degrees Fahrenheit, and the temperature is predicted to remain
at or below that level for the next 24 hours anywhere in the county, ac-
cording to the nearest National Weather Service (NWS) reports; or

(B) the NWS issues a heat advisory for a county, or
when such advisory has been issued on any one of the preceding two
calendar days in a county.

(2) A TDU shall notify the commission of an extreme
weather emergency in a method prescribed by the commission, on each
day that the TDU has determined that an extreme weather emergency
has been issued for a county in its service area. The initial notice shall
include the county in which the extreme weather emergency occurred
and the name and telephone number of the utility contact person.

(k) Disconnection of master-metered apartments. When a bill
for electric service is delinquent for a master-metered apartment com-
plex:

(1) The REP having disconnection authority under the pro-
visions of subsection (b) of this section shall send a notice to the cus-
tomer as required by subsection (l) of this section. At the time such
notice is issued, the REP, or its agents, shall also inform the customer
that notice of possible disconnection will be provided to the tenants of
the apartment complex in six days if payment is not made before that
time.

(2) At least six days after providing notice to the customer
and at least four days before disconnecting, the REP shall post a mini-
mum of five notices in English and Spanish in conspicuous areas in the
corridors or other public places of the apartment complex. Language
in the notice shall be in large type and shall read: "Notice to residents
of (name and address of apartment complex): Electric service to this
apartment complex is scheduled for disconnection on (date), because
(reason for disconnection)."
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(l) Disconnection notices. A disconnection notice for nonpay-
ment shall:

(1) not be issued before the first day after the bill is due;

(2) be a separate mailing or hand delivered notice with a
stated date of disconnection with the words "disconnection notice" or
similar language prominently displayed. The REP may send the dis-
connection notice concurrently with the request for a deposit;

(3) have a disconnection date that is not a holiday, weekend
day, or day that the REP’s personnel are not available to take payments,
and is not less than ten days after the notice is issued;

(4) include a statement notifying the customer that if the
customer needs assistance paying the bill by the due date, or is ill and
unable to pay the bill, the customer may be able to make some alternate
payment arrangement, establish a deferred payment plan, or possibly
secure payment assistance. The notice shall also advise the customer
to contact the provider for more information.

(m) Contents of disconnection notice. Any disconnection no-
tice shall include the following information:

(1) The reason for disconnection;

(2) The actions, if any, that the customer may take to avoid
disconnection of service;

(3) The amount of all fees or charges which will be as-
sessed against the customer as a result of the default;

(4) The amount overdue;

(5) A toll-free telephone number that the customer can use
to contact the REP to discuss the notice of disconnection or to file
a complaint with the REP, and the following statement: "If you are
not satisfied with our response to your inquiry or complaint, you may
file a complaint by calling or writing the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326; Telephone: (512)
936-7120 or toll-free in Texas at (888) 782-8477. Hearing and speech
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. Complaints may also be filed electronically
at www.puc.state.tx.us/ocp/complaints/complain.cfm;"

(6) If a deposit is being held by the REP on behalf of the
customer, a statement that the deposit will be applied against the final
bill (if applicable) and the remaining deposit will be either returned to
the customer or transferred to the new REP, at the customer’s designa-
tion and with the consent of both REPs;

(7) The availability of deferred payment or other billing ar-
rangements, from the REP, and the availability of any state or federal
energy assistance programs and information on how to get further in-
formation about those programs; and

(8) A description of the activities that the REP will use to
collect payment, including the use of consumer reporting agencies,
debt collection agencies, small claims court, and other remedies al-
lowed by law, if the customer does not pay or make acceptable payment
arrangements with the REP.

(n) Reconnection of service. Upon a customer’s satisfactory
correction of the reasons for disconnection, the REP shall request the
TDU, municipally owned utility, or electric cooperative to reconnect
the customer’s electric service as quickly as possible. The REP shall
inform the customer of the approximate reconnection time in accor-
dance with this subsection. If a REP submits a reconnection order with
no priority or same day reconnect request and the TDU completes the
reconnect the same day, the TDU shall not assess a priority reconnect

fee. A TDU may assess a priority reconnect fee only when the cus-
tomer expressly requests it. A customer’s service shall be reconnected
no later than the timelines set forth below:

(1) For payments made between 8:00 a.m. and 12:00 p.m.
on a business day, a REP shall send a reconnection request to the TDU
no later than 2:00 p.m. on the same day. The TDU shall reconnect
service to that customer that day if possible, but no later than the end
of the next utility field operational day after the reconnection request
was received by the TDU.

(2) For payments made after 12:00 p.m., but before 5:00
p.m. on a business day, a REP shall send a reconnection request to the
TDU by 7:00 p.m on the same day. The TDU shall reconnect service
to that customer the next day if possible, but no later than the end of
the next utility field operational day after the reconnection request was
received by the TDU.

(3) For payments made after 5:00 p.m., but before 7:00
p.m. on a business day, a REP shall send a reconnection request to
the TDU by 9:00 p.m. The TDU shall reconnect service to that cus-
tomer as soon as possible, but no later than the end of the next utility
field operational day after the reconnection request was received by the
TDU.

(4) For payments made after 7:00 p.m., but before 8:00 a.m.
on the next business day, a REP shall send a reconnection request to the
TDU by 2:00 p.m. on the next business day. The TDU shall reconnect
service to that customer no later than the end of the next utility field op-
erational day after the reconnection request was received by the TDU.

(5) For payments made on a weekend day or a holiday, a
REP shall send a reconnection request to the TDU by 2:00 p.m. on
the first business day after the payment was made. The TDU shall
reconnect service to that customer no later than the end of the next
utility field operational day after the reconnection request was received
by the TDU.

(6) In no event shall a REP fail to send a reconnection no-
tice within 48 hours after the customer’s satisfactory correction of the
reasons for disconnection as specified in the disconnection notice.

(7) In no event shall a TDU fail to reconnect service within
48 hours after a reconnection request is received.

(o) This section is effective June 1, 2004.

§25.485. Customer Access and Complaint Handling.

(a) The purpose of this section is to ensure that retail electric
customers have the opportunity for impartial and prompt resolution of
disputes with REPs or aggregators.

(b) Customer access.

(1) Each retail electric provider (REP) or aggregator shall
ensure that customers have reasonable access to its service representa-
tives to make inquiries and complaints, discuss charges on customer’s
bills, terminate competitive service, and transact any other pertinent
business.

(2) Telephone access shall be toll-free and shall afford cus-
tomers a prompt answer during normal business hours.

(3) Each REP shall provide a 24-hour automated telephone
message instructing the caller how to report any service interruptions
or electrical emergencies.

(4) Each REP and aggregator shall employ 24-hour capa-
bility for accepting a customer’s rescission of the terms of service by
telephone, pursuant to rights of cancellation in §25.474(j) of this title
(relating to Selection of Retail Electric Provider).
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(c) Complaint handling. A residential or small commercial
customer has the right to make a formal or informal complaint to the
commission, and a terms of service agreement cannot impair this right.
A REP or aggregator shall not require a residential or small commer-
cial customer as part of the terms of service to engage in alternative
dispute resolution, including requiring complaints to be submitted to
arbitration or mediation by third parties. A customer other than a resi-
dential or small commercial customer may agree as part of the terms of
service to engage in alternative dispute resolution, including requiring
complaints to be submitted to arbitration or mediation by third parties.
However, nothing in this subsection is intended to prevent a customer
other than a residential or small commercial customer to file an infor-
mal or formal complaint with the commission if dissatisfied with the
results of the alternative dispute resolution.

(d) Complaints to REPs or aggregators. A customer or appli-
cant for service may submit a complaint in person, or by letter, fac-
simile transmission, e-mail, or by telephone to a REP or aggregator.
The REP or aggregator shall promptly investigate and advise the com-
plainant of the results within 21 days. A customer who is dissatisfied
with the REP’s or aggregator’s review shall be informed of the right
to file a complaint with the REP’s or aggregator’s supervisory review
process, if available, and, if not available, with the commission and the
Office of Attorney General, Consumer Protection Division. Any su-
pervisory review conducted by the REP or aggregator shall result in
a decision communicated to the complainant within ten business days
of the request. If the REP or aggregator does not respond to the cus-
tomer’s complaint in writing, the REP or aggregator shall orally inform
the customer of the ability to obtain the REP’s or aggregator’s response
in writing upon request.

(e) Complaints to the commission.

(1) Informal complaints.

(A) If a complainant is dissatisfied with the results of a
REP’s or aggregator’s complaint investigation or supervisory review,
the REP or aggregator shall advise the complainant of the commis-
sion’s informal complaint resolution process and the following con-
tact information for the commission: Public Utility Commission of
Texas, Customer Protection Division, P.O. Box 13326, Austin, Texas
78711-3326; (512) 936-7120 or in Texas (toll-free) 1-888-782-8477,
fax (512) 936-7003, e-mail address: customer@puc.state.tx.us, Inter-
net website address: www.puc.state.tx.us, TTY (512)936-7136, and
Relay Texas (toll-free) 1-800-735-2989.

(B) Complainants should include sufficient information
in a complaint to identify the complainant and the company for which
the complaint is made and describe the issue specifically. The follow-
ing information should be included in the complaint:

(i) The account holder’s name, billing and service
addresses, and telephone number;

(ii) The name of the REP or aggregator;

(iii) The customer account number or electric ser-
vice identifier (ESI-ID);

(iv) An explanation of the facts relevant to the com-
plaint;

(v) The complainant’s requested resolution; and

(vi) Any documentation that supports the complaint,
including copies of bills or terms of service documents.

(C) All REPs and aggregators shall provide the com-
mission an email address to receive notification of customer complaints
from the commission.

(D) The REP or aggregator shall investigate all informal
complaints and advise the commission in writing of the results of the
investigation within 21 days after the complaint is forwarded to the REP
or aggregator.

(E) The commission shall review the complaint
information and the REP or aggregator’s response and notify the
complainant of the results of the commission’s investigation.

(2) While an informal complaint process is pending:

(A) The REP or aggregator shall not initiate collection
activities, including termination or disconnection of service (as appro-
priate) or report the customer’s delinquency to a credit reporting agency
with respect to the disputed portion of the bill.

(B) A customer shall be obligated to pay any undisputed
portion of the bill and the REP may pursue termination or disconnection
of service (as appropriate) for nonpayment of the undisputed portion
after appropriate notice.

(3) The REP or aggregator shall keep a record for two years
after closure by the commission of all informal complaints forwarded
to it by the commission. This record shall show the name and address
of the complainant, the date, nature and adjustment or disposition of
the complaint. Protests regarding commission-approved rates or rates
and charges that are not regulated by the commission, but which are
disclosed to the customer in the terms of service disclosures, need not
be recorded.

(4) Formal complaints. If the complainant is not satisfied
with the results of the informal complaint process, the complainant may
file a formal complaint with the commission within two years of the
date on which the commission closes the informal complaint. This
process may include the formal docketing of the complaint as provided
in §22.242 of this title (related to Complaints).

(f) This section is effective June 1, 2004.

§25.491. Record Retention and Reporting Requirements.

(a) Application. This section does not apply to a municipally
owned utility where it offers retail electric power or energy outside its
certificated service territory or to a retail electric provider (REP) that
is an electric cooperative.

(b) Record retention.

(1) Each REP and aggregator shall establish and maintain
records and data that are sufficient to:

(A) Verify its compliance with the requirements of any
applicable commission rules; and

(B) Support any investigation of customer complaints.

(2) All records required by this subchapter shall be retained
for no less than two years, unless otherwise specified.

(3) Unless otherwise prescribed by the commission or its
authorized representative, all records required by this subchapter shall
be provided to the commission within 15 calendar days of its request.

(c) Annual reports. On June 1 of each year, a REP shall report
the information required by §25.107 of this title (relating to Certifi-
cation of Retail Electric Providers (REPs)) to the commission and the
Office of Public Utility Counsel (OPUC) and the following additional
information on a form approved by the commission for the 12-month
period ending December 31 of the prior year:

(1) The number of residential customers served, by nine-
digit zip code and census tract, by month;
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(2) The number of written denial of service notices issued
by the REP, by month, by customer class, by nine-digit zip code and
census tract;

(3) The number and total aggregated dollar amount of de-
posits held by the REP, by month, by customer class, by nine-digit zip
code and census tract;

(4) Information relating to the REP’s bill payment
assistance program for residential electric customers required by
§25.480(g)(2)(B) of this title (relating to Bill Payment and Adjust-
ments);

(5) The number of complaints received by the REP from
residential customers for the following categories by month, by nine-
digit zip code and census tract:

(A) Refusal of electric service, which shall include all
complaints pertaining to the implementation of §25.477 of this title
(relating to Refusal of Electric Service);

(B) Marketing and quality of customer service, which
shall include complaints relating to the interfaces between the customer
and the REP, such as, but not limited to, call center hold time, re-
sponsiveness of customer service representatives, and implementation
of §25.472 of this title (relating to Privacy of Customer Information),
§25.475 of this title (relating to Information Disclosures to Residen-
tial and Small Commercial Customers), §25.473 of this title (relating
to Non-English Language Requirements), §25.476 of this title (relating
to Labeling of Electricity with Respect to Fuel Mix and Environmental
Impact), and §25.484 of this title (relating to Texas Electric No-Call
List), and which shall not include issues for which the REP is not re-
sponsible, such as, but not limited to, power quality, outages, or tech-
nical failures of the registration agent;

(C) Unauthorized charges, which shall encompass all
complaints pertaining to §25.481 of this title (relating to Unauthorized
Charges);

(D) Enrollment, which shall encompass all complaints
pertaining to the implementation of §25.474 of this title (relating to the
Selection of Retail Electric Provider), §25.478 of this title (relating to
Credit Requirements and Deposits), and §25.495 of this title (relating
to Unauthorized Change of Retail Electric Provider);

(E) Accuracy of billing services, which shall encom-
pass all complaints pertaining to the implementation of §25.479 of this
title (relating to Issuance and Format of Bills); and

(F) Collection and service termination, and disconnec-
tion, which shall encompass all complaints pertaining to the implemen-
tation of §25.480 of this title, §25.482 of this title (relating to Termina-
tion of Service), and §25.483 of this title (relating to Disconnection of
Service).

(6) In reporting the number of informal complaints re-
ceived pursuant to paragraph (4) of this subsection, a REP may identify
the number of complaints in which it has disputed categorization or
assignment pursuant to the provisions set forth in §25.485 of this title
(relating to Customer Access and Complaint Handling).

(d) Additional information. Upon written request by the com-
mission, a REP or aggregator shall provide within 15 days any informa-
tion, including but not limited to marketing information, necessary for
the commission to investigate an alleged discriminatory practice pro-
hibited by §25.471(c) of this title (relating to General Provisions of the
Customer Protection Rules).

(e) This section is effective June 1, 2004.

§25.493. Acquisition and Transfer of Customers from one Retail
Electric Provider to Another.

(a) Application. This section applies when a retail electric
provider (REP) acquires customers from another REP due to acqui-
sition, merger, bankruptcy, or other similar reason.

(b) Notice requirement. Any REP other than a provider of last
resort (POLR) that will acquire customers from another REP due to
acquisition, merger, bankruptcy, or any other similar reason, shall pro-
vide notice the notice required by subsection (c) or (d) of this section
to every affected customer. The notice may be in a billing insert or sep-
arate mailing, at least 30 days prior to the transfer. If legal or regula-
tory constraints prevent the sending of advance notice, the notice shall
be sent promptly after all legal and regulatory impediments have been
removed. The POLR shall comply with the requirements of §25.43 of
this title (relating to Provider of Last Resort (POLR)). Transferring cus-
tomers from one REP to another does not require advance commission
approval, unless the transfer is due to abandonment of a REP pursuant
to §25.482(d) of this title (relating to Termination of Service). The ac-
quiring REP shall also inform the commission or commission staff of
the acquisition of customers.

(c) Contents of notice for adverse changes in terms of service.
If the transfer of a customer will materially change the terms of service
for the affected customer in an adverse manner, the notice shall:

(1) identify the current and acquiring REP;

(2) explain the reasons for the transfer of the customer’s
account to the new REP;

(3) explain that the customer may select another REP with-
out penalty due to the adverse change in the terms of service, and if the
customer desires to do so, that they should contact another REP;

(4) identify the date that customers will be or were trans-
ferred to the acquiring REP;

(5) provide the new terms of service, including the Elec-
tricity Facts Label of the acquiring REP; and

(6) provide a toll-free number for a customer to call for
additional information and the identity of the party being called.

(d) Contents of notice for transfers with no adverse change in
terms of service. If a transfer of a customer will not result in a material
adverse change to the terms of service for the affected customer, the
notice is not required to contain the information required by subsection
(c)(3) of this section.

(e) Process to transfer customers. The registration agent shall
develop procedures to facilitate the expeditious transfer of large num-
bers of customers from one REP to another.

(f) This section is effective June 1, 2004.

§25.495. Unauthorized Change of Retail Electric Provider.

(a) Process for resolving unauthorized change of retail electric
provider (REP). If a REP is serving a customer without proper autho-
rization pursuant to §25.474 of this title (relating to Selection of Retail
Electric Provider), the REP, registration agent, and transmission and
distribution utility (TDU) shall follow the procedures set forth in this
subsection.

(1) Either the original REP or switching REP shall notify
the registration agent of the unauthorized change of REP as promptly
as possible, using the process approved by the registration agent.

(2) As promptly as possible following receipt of notice by
the REP, the registration agent shall facilitate the prompt return of the
customer to the original REP, or REP of choice in the case of a move-in.
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(3) The affected REPs, the registration agent, and the TDU
shall take all actions necessary to return the customer to the customer’s
original REP, or REP of choice in the case of a move-in, as quickly as
possible. The original REP does not need to obtain an additional au-
thorization from the customer pursuant to §25.474 of this title in order
to effectuate the provision of this section.

(4) The affected REPs, the registration agent, and the TDU
shall take all actions necessary to bill correctly all charges, so that the
end result is that:

(A) the REP that served the customer without proper
authorization shall pay all transmission and distribution charges asso-
ciated with returning the customer to its original REP, or REP of choice
in the case of a move-in;

(B) the original REP has the right to bill the customer
pursuant to §25.480 of this title (relating to Bill Payment and Adjust-
ment) at the price disclosed in its terms of service from either:

(i) the date the customer is returned to the original
REP; or

(ii) any prior date chosen by the original REP for
which the original REP had the authorization to serve the customer.

(C) the REP that served the customer without proper
authorization shall refund all charges paid by the customer for the time
period for which the original REP ultimately bills the customer within
five business days after the customer is returned to the original REP, or
REP of choice in the case of a move-in;

(D) the customer shall pay no more than the price at
which the customer would have been billed had the unauthorized switch
or move-in not occurred;

(E) the TDU has the right to seek collection of non-by-
passable charges from the REP that ultimately bills the customer under
subparagraph (B) of this paragraph; and

(F) the REP that ultimately bills the customer under
subparagraph (B) of this paragraph is responsible for non-bypassable
charges and wholesale consumption for the customer.

(5) The original REP shall provide the customer all bene-
fits or gifts associated with the service that would have been awarded
had the unauthorized switch or move-in not occurred, upon receiving
payment for service provided during the unauthorized change;

(6) The affected REPs shall communicate with the cus-
tomer as appropriate throughout the process of returning the customer
to the original REP or REP of choice and resolving any associated
billing issues.

(7) In a circumstance where paragraph (4) of this subsec-
tion is not applicable or its requirements cannot be effectuated, the mar-
ket participants involved shall work together in good faith to rectify the
unauthorized switch or move-in in a manner that affords the customer
and market participants involved a level of protection comparable to
that required in this subsection.

(b) Customer complaints, record retention and enforcement.

(1) Customers may file a complaint with the commission,
pursuant to §25.485 of this title (relating to Customer Access and Com-
plaint Handling), against a REP for an alleged failure to comply with
the provisions of this section.

(2) Upon receipt of a customer complaint, each REP shall:

(A) respond to the commission within 21 calendar days
after receiving the complaint and in the response to the complaint pro-
vide to the commission all documentation relied upon by the REP and
related to the:

(i) authorization and verification to switch the cus-
tomer’s service; and

(ii) corrective actions taken to date, if any.

(B) cease any collection activity related to the alleged
unauthorized switch or move-in until the complaint has been resolved
by the commission.

(c) This section is effective June 1, 2004.

§25.497. Critical Care Customers.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
indicates otherwise.

(1) Critical load public safety customer--A customer
for whom electric service is considered crucial for the protection
or maintenance of public safety, as defined in §25.52 of this title
(relating to Reliability and Continuity of Service) is a "critical load
public safety customer." Such customer shall qualify as a "critical
load" under §25.52(c)(1) of this title and qualify for notification of
interruptions or suspensions of service, as provided in Sections 4.2.5,
5.2.5, and 5.3.7.4 of the transmission and distribution utility’s (TDU)
tariff for retail electric delivery service. In order to be eligible for
this status, the customer must have a determination of eligibility
pending with or approved by the TDU. The customer shall notify
the retail electric provider (REP) that the customer may qualify. The
REP shall convey any such notice to the TDU. Pursuant to a process
determined collaboratively between the TDU and REP, eligibility will
be determined through a collaborative process between the customer,
REP and TDU.

(2) Critical care industrial customer--An industrial cus-
tomer, for whom an interruption or suspension of electric service
will create a dangerous or life-threatening condition on the retail
customer’s premises, is a "critical care industrial customer." Such
customer shall qualify for notification of interruptions or suspensions
of service, as provided in Sections 4.2.5, 5.2.5, and 5.3.7.4 of the
TDU’s tariff for retail electric delivery service. In order to be eligible
for this status, the customer must have a determination of eligibility
pending with or approved by the TDU. The customer shall notify
the REP that the customer may qualify. The REP shall convey any
such notice to the TDU. Eligibility will be determined through a
collaborative process between the customer, REP, and TDU.

(3) Critical care residential customer--A residential
customer for whom an interruption or suspension of electric service
will create a dangerous or life-threatening condition is a "critical care
residential customer." Such customer shall qualify as a "critical load"
under §25.52(c)(1) of this title and for notification of interruptions
or suspensions of service, as provided in Sections 4.2.5, 5.2.5, and
5.3.7.4 of the TDU’s tariff for retail electric delivery service. In order
to be eligible for this status, the customer must have the commission
standardized Critical Care Eligibility Determination Form pending
with or approved by the TDU. The customer shall notify the REP that
the customer may qualify. The REP shall convey any such notice to
the TDU. Eligibility will be determined by the TDU, pursuant to the
procedures described in subsection (b) of this section.

(b) Procedure for qualifying critical care residential cus-
tomers.
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(1) A REP shall advise customers of their rights relating to
critical care designation in the terms of service documents.

(2) Upon a customer’s request, the REP shall provide to the
customer the commission’s standardized Critical Care Eligibility De-
termination Form via the method of transmittal agreed to by the cus-
tomer.

(3) The customer shall then return the completed form to
the REP.

(4) After the REP receives the form, it shall evaluate the
form for completeness, and if the form is complete, the REP shall then
forward the form to the appropriate TDU. If the form is incomplete,
the REP shall notify the customer and return the form to the customer,
informing the customer of what information is needed to complete the
form.

(5) A customer shall be considered "qualified" when the
TDU receives the completed Critical Care Eligibility Determination
Form, but the TDU shall remove the "qualified" designation should the
customer ultimately not qualify after evaluation of the information by
the TDU.

(6) If the TDU needs additional information from the cus-
tomer, the TDU shall notify the REP before contacting the customer to
request such information.

(7) The evaluation and qualification process shall not take
longer than one month from the date the TDU receives the Critical Care
Eligibility Determination Form.

(8) The TDU shall first notify the customer’s REP and then
the customer of its ultimate qualification determination.

(9) A customer may appeal the eligibility determination di-
rectly to the TDU. The TDU may set guidelines for the appeals process.
A TDU shall first notify the customer’s REP and then the customer of
any change in qualification based on the appeal. A TDU shall inform a
customer of the customer’s option to file a complaint with the commis-
sion pursuant to §25.485 of this title (relating to Customer Access and
Complaint Handling) if the customer is dissatisfied with the results of
the appeal.

(10) Qualification is valid for one year from date qualifica-
tion was granted. If a TDU renews all customers once a year, regard-
less of qualification date, a renewal shall not be required for customers
qualified less than one year.

(11) The TDU is responsible for notifying the customer’s
current REP of record 60 days prior to the annual expiration date of the
qualification, so the REP can begin the renewal process.

(12) To commence renewal, the REP shall provide the cus-
tomer with the commission standardized Critical Care Eligibility De-
termination Form and shall inform the customer that, unless renewed
by the date specified by the TDU, the customer’s critical care designa-
tion will expire. The renewal process shall be the same as the initial
qualification process.

(c) Effect of critical care status on payment obligations. Qual-
ification under this section does not relieve the customer of the obliga-
tion to pay the REP or the TDU for services rendered. However, a crit-
ical care residential customer may qualify for deferral of disconnection
by following the procedures set forth in §25.483(h) of this title (relating
to Disconnection of Service) or Section 5.3.7.4(3) of the TDU’s tariff
for retail electric delivery service or may contact the REP regarding
other forms of payment assistance.

(d) This section is effective June 1, 2004.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402879
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: June 1, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
16 TAC §25.474

The amendments, new sections and repeal are adopted pur-
suant to the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2004) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction. The commission also proposes this
rule pursuant to PURA §39.101, which grants the commission
authority to establish various, specific protections for retail cus-
tomers; PURA §39.102, which provides retail customer choice;
and PURA Chapter 17, Subchapters A, C, and D, which deal,
respectively, with general provisions relating to customer protec-
tion policy, the retail customer’s right to choice, and protection of
the retail customer against unauthorized charges.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.101, 39.102, and Chapter 17, Subchapters A, C,
and D.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402876
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: August 1, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
16 TAC §25.474

The amendments, new sections and repeal are adopted pur-
suant to the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2004) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction. The commission also proposes this
rule pursuant to PURA §39.101, which grants the commission
authority to establish various, specific protections for retail cus-
tomers; PURA §39.102, which provides retail customer choice;
and PURA Chapter 17, Subchapters A, C, and D, which deal,
respectively, with general provisions relating to customer protec-
tion policy, the retail customer’s right to choice, and protection of
the retail customer against unauthorized charges.
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Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.101, 39.102, and Chapter 17, Subchapters A, C,
and D.

§25.474. Selection of Retail Electric Provider.
(a) Applicability. This section applies to retail electric

providers (REPs) and aggregators seeking to enroll applicants or
customers for retail electric service. In addition, where specifically
stated, this section applies to transmission and distribution utilities
(TDUs) and the registration agent.

(b) Purpose. The provisions of this section establish proce-
dures for enrollment of applicants or customers by a REP and ensure
that all applicants and customers in this state are protected from an
unauthorized switch from the applicant’s or customer’s REP of choice
or an unauthorized move-in. A contested switch in providers shall be
presumed to be unauthorized unless the REP provides proof, in accor-
dance with the requirements of this section, of the applicant’s or cus-
tomer’s authorization and verification.

(c) Initial REP selection process.

(1) In conjunction with the commission’s customer edu-
cation campaign, the commission may issue to customers for whom
customer choice will be available an explanation of the REP selection
process. The customer education information issued by the commis-
sion may include, but is not limited to:

(A) an explanation of retail electric competition;

(B) a list of all REPs certified to provide electric service
to the customer;

(C) a form that allows the customer to contact or select
one or more of the listed REPs from which the customer desires to
receive information or to be contacted; and

(D) information on how a customer may designate
whether the customer would like to be placed on the statewide Do Not
Call List and indicate the fee for such placement.

(2) Any affiliated REP assigned to serve a customer that is
entitled to receive the price-to-beat rate, pursuant to the Public Utility
Regulatory Act (PURA) §39.202(a), shall issue to a customer, either as
a bill insert or through a separate mailing, no later than 30 days after
the commencement of customer choice:

(A) A terms of service document that includes an ex-
planation of the price-to-beat rate;

(B) Your Rights as a Customer disclosure; and

(C) An Electricity Facts Label for the price to beat,
which may, at the discretion of the REP, be in a separate document or
contained in the terms of service document.

(3) An electric utility whose successor affiliated REP will
continue to serve customers not eligible for the price-to-beat rate, pur-
suant to PURA §39.102(b), shall issue to the customer a terms of ser-
vice document on a date prescribed by the commission. Such a doc-
ument shall contain an explanation of the price the customer will be
charged by the affiliated REP.

(d) Enrollment via the Internet. For enrollments of applicants
via the Internet, a REP or aggregator shall obtain authorization and
verification of the move-in or switch request from the applicant in ac-
cordance with this subsection.

(1) The website (or websites) shall clearly and conspicu-
ously identify the legal name of the aggregator and its registration num-
ber to provide aggregation services or REP and its certification number
to sell retail electric service, its address, and telephone number;

(2) The website shall include a means of transfer of infor-
mation, such as electronic enrollment, renewal, and cancellation infor-
mation between the applicant or customer and the REP or aggregator
that is an encrypted transaction using Secure Socket Layer or similar
encryption standard to ensure the privacy of customer information;

(3) The website shall include an explanation that a move-in
or a switch can only be made by the electric service applicant or the
applicant’s authorized agent;

(4) The entire enrollment process shall be in plain, easily
understood language. The entire enrollment shall be the same lan-
guage. Nothing in this section is meant to prohibit REPs or aggregators
from utilizing multiple enrollment procedures or websites to conduct
enrollments in multiple languages.

(5) Required authorization disclosures. Prior to requesting
confirmation of the move-in or switch request, a REP or aggregator
shall clearly and conspicuously disclose the following information:

(A) the name of the new REP;

(B) the name of the specific electric service package or
plan for which the applicant’s assent is attained;

(C) the ability of an applicant to select to receive infor-
mation in English, Spanish, or the language used in the marketing of
service to the applicant. The REP or aggregator shall provide a means
of documenting a customer’s language preference;

(D) the price of the product or plan, including the total
price stated in cents per kilowatt-hour, for electric service;

(E) term or length of the term of service;

(F) the presence or absence of early termination fees or
penalties, and applicable amounts;

(G) any requirement to pay a deposit and the estimated
amount of that deposit, or the method in which the deposit will be cal-
culated. An affiliated REP or provider of last resort (POLR) shall also
notify the applicant of the right to post a letter of guarantee in lieu of
a deposit in accordance with §25.478(i) of this title (relating to Credit
Requirements and Deposits);

(H) any fees to the applicant for switching to the REP
pursuant to subsection (n) of this section;

(I) in the case of a switch request, the applicant’s right,
pursuant to subsection (j) of this section, to review and rescind the terms
of service within three federal business days, after receiving the terms
of service, without penalty; and

(J) a statement that the applicant will receive a copy of
the terms of service document via email or, upon request, via regular
US mail, that will explain all the terms of the agreement and how to
exercise the right of rescission, if applicable.

(6) The applicant shall be required to check a box affirming
that the applicant has read and understands the disclosures and terms
of service required by paragraph (5) of this subsection.

(7) The REP or aggregator shall provide access to the com-
plete terms of service document that is being agreed to by the applicant
on the website such that the applicant may review the terms of service
prior to enrollment. A prompt shall also be provided for the applicant
to print or save the terms of service document to which the applicant
assents, and shall inform the application of the option to request that a
written copy of the terms of service document be sent by regular U.S.
mail by contacting the REP.
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(8) The REP or aggregator shall also provide a toll-free
telephone number, Internet website address, and e-mail address for
contacting the REP or aggregator throughout the duration of the ap-
plicant’s or customer’s agreement. The REP or aggregator shall also
provide the appropriate toll-free telephone number that the customer
can use to report service outages.

(9) Applicant authorizations shall adhere to any state and
federal guidelines governing the use of electronic signatures.

(10) Verification of authorization for Internet enrollment.
Prior to final verification by the applicant of enrollment with the REP
or aggregator, the REP or aggregator shall:

(A) obtain or confirm the applicant’s email address,
billing name, billing address, service address, and name of any
authorized representative;

(B) obtain or confirm the applicant’s electric service
identifier (ESI-ID), if available;

(C) affirmatively inquire whether the applicant has de-
cided to establish new service or change from the current REP to the
new REP;

(D) affirmatively inquire whether the applicant desig-
nates the new REP to perform the necessary tasks to complete a switch
or move in for the applicant’s service with the new REP; and

(E) obtain or confirm one of the following account ac-
cess verification data: last four digits of the social security number,
mother’s maiden name, city or town of birth, month and day of birth,
driver’s license or government issued identification number. For non-
residential applicants, the REP may obtain the applicant’s federal tax
identification number.

(11) After enrollment, the REP or aggregator shall send a
confirmation, by email, of the applicant’s request to select the REP.
The confirmation email shall include:

(A) in the case of a switch, a clear and conspicuous no-
tice of the applicant’s right, pursuant to subsection (j) of this section,
to review and rescind the terms of service within three federal business
days, after receiving the terms of service without penalty and offer the
applicant the option of exercising this right by toll-free number, email,
Internet website, facsimile transmission or regular mail. This notice
shall be accessible to the applicant without need to open an attachment
or link to any other document; and

(B) the terms of service and Your Rights as a Customer
documents. These may be documents attached to the confirmation
email, or the REP or aggregator may include a link to an Internet web-
page containing the documents.

(e) Written enrollment. For enrollments of customers via a
written letter of authorization (LOA), a REP or aggregator shall obtain
authorization and verification of the switch or move-in request from
the applicant in accordance with this subsection.

(1) All LOAs for move-in or switch orders shall be in plain,
easily understood language. The entire enrollment shall be in the same
language.

(2) The LOA shall be a separate or easily separable docu-
ment containing the requirements prescribed by this subsection for the
sole purpose of authorizing the REP to initiate a switch request. The
LOA is not valid unless it is signed and dated by the customer request-
ing the move- in or switch.

(3) The LOA may contain a description of inducements as-
sociated with enrolling with the REP; however, the actual inducement

itself shall not be either included on or as part of the LOA, or constitute
the LOA by itself;

(4) The LOA shall be legible and shall contain clear and
unambiguous language;

(5) Required authorization disclosures. The LOA shall dis-
close the following information:

(A) the name of the new REP;

(B) the name of the specific electric service package or
plan for which the applicant’s assent is attained;

(C) the ability of an applicant to select to receive infor-
mation in English, Spanish, or the language used in the marketing of
service to the applicant. The REP shall provide a means of document-
ing an applicant’s language preference;

(D) the price of the product or plan, including the total
price stated in cents per kilowatt-hour, for electric service;

(E) term or length of the term of service;

(F) the presence or absence of early termination fees or
penalties, and applicable amounts;

(G) any requirement to pay a deposit and the estimated
amount of that deposit, or the method in which the deposit will be cal-
culated. An affiliated REP or POLR shall also notify the applicant of
the right to post a letter of guarantee in lieu of a deposit in accordance
with §25.478(i) of this title;

(H) any fees to the applicant for switching to the REP
pursuant to subsection (n) of this section;

(I) in the case of a switch, the applicant’s right, pur-
suant to subsection (j) of this section, to review and rescind the terms
of service within three federal business days, after receiving the terms
of service, without penalty; and

(J) a statement that the applicant will receive a written
copy of the terms of service document that will explain all the terms of
the agreement and how to exercise the right of rescission, if applicable.

(6) Verification of authorization of written enrollment. A
REP or aggregator shall, as part of the LOA:

(A) obtain or confirm the applicant’s billing name,
billing address, and service address;

(B) obtain or confirm the applicant’s ESI-ID, if avail-
able;

(C) affirmatively inquire whether the applicant has de-
cided to establish new service or change from their current REP to the
new REP;

(D) affirmatively inquire whether the applicant desig-
nates the new REP to perform the necessary tasks to complete a switch
or move in for the applicant’s service with the new REP; and

(E) obtain one of the following account access verifi-
cation data: last four digits of the social security number, mother’s
maiden name, city or town of birth, month and day of birth, driver’s li-
cense or government issued identification number. For non-residential
applicants, the REP may obtain the applicant’s federal tax identifica-
tion number.

(7) The following LOA form meets the requirements of this
subsection if modified as appropriate for the requirements of paragraph
(5)(G) of this subsection. Other versions may be used, but shall contain
all the information and disclosures required by this subsection.
Figure: 16 TAC §25.474(e)(7)
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(8) Before obtaining a signature from a customer, a REP
shall:

(A) provide to the applicant a reasonable opportunity
to read the terms of service, Electricity Facts Label, and any written
materials accompanying the terms of service document; and

(B) answer any questions posed by any applicant about
information contained in the documents.

(9) Upon obtaining the applicant’s signature, a REP or ag-
gregator shall immediately provide the applicant a legible copy of the
signed LOA, and shall distribute or mail the terms of service document,
Electricity Facts Label, and Your Rights as a Customer disclosure. If a
written solicitation by a REP contains the terms of service document,
any tear-off portion that is submitted by the applicant to the REP to
obtain electric service shall allow the applicant to retain the terms of
service document.

(10) The applicant’s signature on the LOA shall constitute
an authorization of the move-in or switch request if the LOA complies
with the provisions of this section and the terms of service comply with
the requirements of §25.475(d) of this title (relating to Information Dis-
closures to Residential and Small Commercial Customers).

(f) Enrollment via door-to-door sales. A REP or aggregator
that engages in door-to-door marketing at a customer’s residence shall
comply with the following requirements:

(1) Solicitation requirements. A REP or aggregator that en-
gages in door-to-door marketing at an applicant’s residence shall com-
ply with the following requirements:

(A) The REP or aggregator shall provide the disclosures
required by this section and the three- day right of rescission required
by the Federal Trade Commission’s Trade Regulation Rule Concerning
a Cooling Off Period for Door-to-Door Sales (16 C.F.R. §429).

(B) The individual who represents the REP or aggre-
gator shall wear a clear and conspicuous identification of the REP or
aggregator on the front of the individual’s outer clothing or on an identi-
fication badge worn by the individual. In addition, the individual shall
wear an identification badge that includes the individual’s name and
photograph, the REP or aggregator’s certification or registration num-
ber, and a toll-free telephone number maintained by the REP or aggre-
gator that the applicant may call to verify the door-to-door represen-
tative’s identity during specified business hours. The company name
displayed shall conform to the name on the REP’s certification or ag-
gregator’s registration obtained from the commission and the name that
appears on all of the REP’s or aggregator’s contracts and terms of ser-
vice documents in possession of the individual.

(C) The REP or aggregator shall affirmatively state that
it is not a representative of the applicant’s transmission and distribu-
tion utility or any other REP or aggregator. The REP’s or aggregator’s
clothing and sales presentation shall be designed to avoid the impres-
sion by a reasonable person that the individual represents the appli-
cant’s transmission and distribution utility or any other REP or aggre-
gator.

(D) The REP or aggregator shall not represent that an
applicant or customer is required to switch service in order to continue
to receive power.

(E) Door-to-door representatives shall adhere to all lo-
cal city/subdivision guidelines concerning door-to-door solicitation.

(2) Required authorization disclosures. Prior to requesting
verification of the applicant’s authorization to enroll, a REP or aggre-
gator shall comply with all of the authorization disclosure requirements
in either subsections (e)(5) or (h)(1) through (h)(4) of this section.

(3) Verification of authorization for door-to-door enroll-
ment. A REP, or an independent third party retained by the REP, shall
telephonically obtain and record all required verification information
from the applicant to verify the applicant’s decision to enroll with the
REP in accordance with this paragraph.

(A) Electronically record on audiotape, a wave sound
file, or other recording device the entirety of an applicant’s verification.
The verification call shall comply with the requirements in subsection
(h)(5) of this subsection.

(B) Inform the applicant that the verification of autho-
rization call is being recorded.

(C) Verification shall be conducted in the same lan-
guage as that used in the sales transaction and authorization.

(D) Automated systems shall provide the applicant with
the option of exiting the system and nullifying the enrollment at any
time during the call.

(E) A REP or its sales representative initiating a three-
way call or a call through an automated verification system shall not
participate in the verification process.

(F) The REP shall not submit a move-in or switch re-
quest until it has obtained a recorded telephonic verification of the en-
rollment.

(G) If a REP has solicited service for prepaid service, an
actual pre-payment by a customer may be substituted for a telephonic
verification, provided that the pre-payment is not taken at the time of
the solicitation by the sales representative that has obtained the autho-
rization from the customer, and the REP has obtained a written LOA
from the customer and can produce documentation of the pre-payment.
The REP shall not submit a move-in or switch request until it has re-
ceived the prepayment from the customer.

(g) Personal solicitations other than door-to-door marketing.
A REP or aggregator that engages in personal solicitation at a loca-
tion other than a customer’s residence (such as malls, fairs, or places
of business) shall comply with all requirements for written enrollments
and LOA requirements detailed in subsection (e) of this section. In
addition, the REP or aggregator shall comply with the following addi-
tional requirements:

(1) For solicitations of residential customers, the individ-
ual who represents the REP or aggregator shall wear a clear and con-
spicuous identification of the REP or aggregator on the front of the
individual’s outer clothing or on an identification badge worn by the
individual. The company name displayed shall conform to the name
on the REP’s certification or aggregator’s registration obtained from
the commission and the name that appears on all of the REP’s or ag-
gregator’s contracts and terms of service documents in possession of
the individual.

(2) The individual who represents the REP or aggregator
shall not state or imply that it is a representative of the customer’s trans-
mission and distribution utility or any other REP or aggregator. The
REP’s or aggregator’s clothing and sales presentation shall be designed
to avoid the impression by a reasonable person that the individual rep-
resents the applicant’s transmission and distribution utility or any other
REP or aggregator.

29 TexReg 4850 May 14, 2004 Texas Register



(3) The REP or aggregator shall not represent that an appli-
cant is required to switch service in order to continue to receive power.

(h) Telephonic enrollment. For enrollments of applicants via
telephone solicitation, a REP or aggregator shall obtain authorization
and verification of the move-in or switch request from the applicant in
accordance with this subsection.

(1) A REP or aggregator shall electronically record on au-
dio tape, a wave sound file, or other recording device the entirety of
an applicant’s authorization and verification. Automated systems shall
provide the customers with either the option of speaking to a live per-
son at any time during the call, or the option to exit the call and cancel
the enrollment.

(2) The REP or aggregator shall inform the customer
that the authorization and verification portions of the call are being
recorded.

(3) Authorizations and verifications shall be conducted in
the same language as that used in the sales transaction.

(4) Required authorization disclosures. Prior to requesting
verification of the move-in or switch request, a REP or aggregator shall
clearly and conspicuously disclose the following information:

(A) the name of the new REP;

(B) the name of the specific electric service package or
plan for which the applicant’s assent is attained;

(C) the price of the product or plan, including the total
price stated in cents per kilowatt-hour, for electric service;

(D) term or length of the term of service;

(E) the presence or absence of early termination fees or
penalties, and applicable amounts;

(F) any requirement to pay a deposit and the estimated
amount of that deposit, or the method in which the deposit will be cal-
culated or the method in which the deposit will be calculated. An affil-
iated REP or POLR shall also notify the applicant of the right to post
a letter of guarantee in lieu of a deposit in accordance with §25.478(i)
of this title;

(G) any fees to the applicant for switching to the REP
pursuant to subsection (n) of this section;

(H) in the case of a switch, the applicant’s right, pur-
suant to subsection (j) of this section, to review and rescind the terms
of service within three federal business days, after receiving the terms
of service, without penalty; and

(I) a statement that the applicant will receive a written
copy of the terms of service document that will explain all the terms of
the agreement and how to exercise the right of rescission, if applicable..

(5) Verification of authorization of telephonic enrollment.

(A) A REP or aggregator shall electronically record on
audio tape, a wave sound file, or other recording device the entirety of
an applicant’s verification of the authorization. The REP or aggregator
shall inform the applicant that the verification call is being recorded.

(B) Prior to final confirmation by the applicant that they
wish to enroll with the REP, the REP shall, at a minimum:

(i) obtain or confirm the applicant’s billing name,
billing address, and service address;

(ii) obtain or confirm the applicant’s ESI-ID, if
available;

(iii) for a move-in request, ask the applicant, "do you
agree to become a customer with (REP) and allow (REP) to complete
the tasks required to start your electric service ?" and the applicant must
answer affirmatively; or

(iv) for a switch request, ask the applicant, "do you
agree to become a (REP) customer and allow us to complete the tasks
required to switch your electric service from your current REP to
(REP)?" and the applicant must answer affirmatively; and

(v) ask the applicant, "do you want to receive infor-
mation in English, Spanish (or the language used in the marketing of
service to the applicant)?" The REP shall provide a means of docu-
menting the applicant’s language preference; and

(vi) obtain or confirm one of the following account
access verification data: last four digits of the social security number,
mother’s maiden name, city or town of birth, or month and day of birth,
driver’s license or government issued identification number. For non-
residential applicants, a REP may obtain the applicant’s federal tax
identification number.

(C) In the event the applicant does not consent to or does
not provide any of the information listed in subparagraph (B) of this
paragraph, the enrollment shall be deemed invalid and the REP shall
not submit a switch or move-in request for the applicant’s service.

(D) If a REP has solicited service for prepaid service, an
actual pre-payment by a customer may be substituted for a telephonic
verification, provided that the pre-payment is not taken at the time of
the solicitation by the sales representative that has obtained the autho-
rization from the customer, and the REP has obtained a written LOA
from the customer and can produce documentation of the pre-payment.
The REP shall not submit a move-in or switch request until it has re-
ceived the prepayment from the customer.

(i) Record retention.

(1) A REP or aggregator shall maintain non-public records
of each applicant’s authorization and verification of enrollment for 24
months from the date of the REP’s initial enrollment of the applicant
and shall provide such records to the applicant, customer, or commis-
sion staff, upon request.

(2) A REP or an aggregator shall submit copies of its sales
script, terms of service document, and any other materials used to ob-
tain a customer’s authorization or verification to the commission staff
upon request. In the event commission staff request documents under
this subsection, the requested records must be delivered to the commis-
sion staff within 15 days of the written request, unless otherwise agreed
to by commission staff.

(3) In the event an applicant or customer disputes an en-
rollment or switch, the REP shall provide to the applicant or customer
proof of the applicant’s or customer’s authorization within five busi-
ness days of the request.

(j) Right of rescission. A REP shall promptly provide the ap-
plicant with the terms of service document after the applicant has autho-
rized the REP to provide service to the applicant and the authorization
has been verified. For switch requests, the REP shall offer the applicant
a right to rescind the terms of service without penalty or fee of any kind
for a period of three federal business days after the applicant receipt of
the terms of service document. The provider may assume that any de-
livery of the terms of service document deposited first class with the
United States Postal Service will be received by the applicant within
three federal business days. Any REP receiving an untimely notice of
rescission from the applicant shall inform the applicant that the appli-
cant has a right to select another REP and may do so by contacting that
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REP. The REP shall also inform the applicant that the applicant will
be responsible for charges from the REP for service provided until the
applicant switches to another REP. The right of rescission is not appli-
cable to an applicant requesting a move-in.

(k) Submission of an applicant’s switch or move-in request to
the registration agent. A REP may submit an applicant’s switch request
to the registration agent prior to the expiration of the rescission period
prescribed by subsection (j) of this section. Additionally, the REP shall
submit the move-in or switch request to the registration agent so that
the move-in or switch will be processed on the approximate scheduled
date agreed to by the applicant and as allowed by the tariff of the trans-
mission and distribution utility, municipally owned utility, or electric
cooperative. The applicant shall be informed of the approximate sched-
uled date that the applicant will begin receiving electric service from
the REP, and of any delays in meeting that date, if known by the REP.

(l) Duty of the registration agent. When the registration agent
receives a move-in or switch request from a REP, the registration agent
shall process that request in accordance with the protocols.

(1) Switches. The registration agent shall send a switch
notification notice that shall:

(A) be sent in English and Spanish consistent with
§25.473(d) of this title (relating to Non- English Language Require-
ments);

(B) identify the REP that initiated the switch request;

(C) inform the applicant that the applicant’s REP will
be switched unless the applicant requests the registration agent to can-
cel the switch by the date stated in the notice;

(D) provide a cancellation date by which the applicant
may request a switch to be cancelled, no less than seven calendar days
after the applicant receives the notice; and

(E) provide instructions for the applicant to request that
the switch be cancelled. These instructions shall include a telephone
number, facsimile machine number, and e-mail address to reach the
registration agent. The registration agent shall take appropriate actions
to process an applicant’s timely request for cancellation.

(2) The registration agent shall direct the transmission and
distribution utility to implement any switch, move-in or transfer to the
affiliated REP or the POLR in accordance with the protocols estab-
lished by the registration agent, unless the applicant makes a timely
request to cancel the transaction.

(m) Exemptions for certain transfers. The provisions of this
section relating to authorization and right of rescission are not applica-
ble when the applicant’s or customer’s electric service is:

(1) transferred to the affiliated REP by a REP for non-pay-
ment pursuant to §25.482 of this title (relating to Termination of Ser-
vice);

(2) transferred to the POLR pursuant to §25.43 of this title
(relating to Provider of Last Resort (POLR)) when the customer’s REP
of record defaults or otherwise ceases to provide service. Nothing in
this subsection implies that the customer is accepting a contract with
the POLR for a specific term;

(3) transferred to the competitive affiliate of the POLR pur-
suant to §25.43(o) of this title;

(4) transferred to another REP in accordance with section
§25.493 of this title (relating to Acquisition and Transfer of Customers
from One Retail Electric Provider to Another); or

(5) transferred from one premise to another premise with-
out a change in REP and without a material change in the terms of
service.

(n) Fees. A REP, other than a municipally owned utility or an
electric cooperative, shall not charge a fee to an applicant to switch to,
select, or enroll with the REP unless the applicant requests a switch
that does not conform with the normal meter reading and billing cycle.
The registration agent shall not charge a fee to the end-use customer for
the switch or enrollment process performed by the registration agent.
To the extent that the transmission and distribution utility assesses a
REP a properly tariffed charge for connection of service, out of cycle
switch requests, service order cancellations or changes associated with
the switching of service or the establishment of new service, any such
fee may be passed on to the applicant or customer by the REP.

(o) This section is effective August 1, 2004.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 29, 2004.

TRD-200402880
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: August 1, 2004
Proposal publication date: October 31, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER F. REGULATION OF
TELECOMMUNICATIONS SERVICE
16 TAC §26.130

The Public Utility Commission of Texas ("commission") adopts
amendments to §26.130 (relating to Selection of Telecom-
munications Utilities) with changes to the proposed text as
published in the November 7, 2003, issue of the Texas Register
(28 TexReg 9657). These amendments are necessary to: (1)
update references to Federal Communications Commission
("FCC") rules; (2) eliminate, consistent with the FCC’s rules, the
requirement that telecommunications utilities file a semiannual
slamming report; (3) reflect the commission’s experience with
slamming complaints; and (4) ensure that all customers in this
state are protected from an unauthorized change in a cus-
tomer’s local or long-distance telecommunications utility. These
amendments were adopted under Project Number 28324.

The commission received comments on the proposed amend-
ments from: AT&T Communications of Texas, L.P., TCG Dallas
and Teleport Communications Houston, Inc. (collectively
"AT&T"), MCImetro Access Transmission Services LLC ("MCI"),
Office of the Attorney General of the State of Texas ("OAG"),
Southwestern Bell Telephone, L.P. d/b/a SBC Texas ("SBC
Texas"), Sprint Corporation ("Sprint"), Texas Statewide Tele-
phone Cooperative, Inc. ("TSTCI"), and Verizon Southwest
("Verizon"). The commission also received reply comments
from: AT&T, MCI, OAG, and TSTCI.
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A public hearing on the proposed amendments was held at the
commission’s offices on February 17, 2004, at 1:30 p.m. Repre-
sentatives from AT&T, MCI, OAG, SBC Texas, TSTCI, and Veri-
zon participated in the hearing in person and by telephone.

Subsequent to the public hearing, MCI submitted additional in-
formation in response to three issues it believed were raised dur-
ing the public hearing. The additional information submitted by
MCI related to the: (1) ability for companies to request an exten-
sion for good cause in responding to customer complaints; (2)
consistency with competitive local exchange company ("CLEC")
migration guidelines; and (3) definition of "customer."

Subsection (a), Purpose and Application

The OAG supported the proposed changes and no other party
specifically commented on this subsection.

The commission believes the proposed changes appropriately
update references to FCC rule citations, and accordingly, adopts
this subsection as proposed.

Subsection (b), Definitions

AT&T, MCI, SBC Texas, and Verizon recommended the com-
mission adopt the FCC’s definition of "subscriber" as found
in 47 C.F.R. §64.1100(h) instead of the proposed definition of
"customer." AT&T asserted that, at a minimum, the commission
should add language to clarify that certain individuals have
the legal capacity (or apparent authority) to request a change
in providers on behalf of someone else. AT&T suggested this
modification would more explicitly recognize that other individ-
uals may have a power of attorney, guardianship or contract
for such authority. SBC Texas suggested that expanding the
proposed definition would "protect consumers’ interest in an
efficient carrier selection process, ensure convenient processes
for consumers and reduce the burden on carriers to adjust
practices to meet the current definition of "consumer" set forth
in §26.130(b)(2)." SBC Texas concluded that a definition other
than that of the FCC would create an administrative burden on
carriers that provide service in Texas as well as other states
and limit options that would be available to the consumer when
making an authorized change in providers. Verizon stated the
commission should adopt the FCC’s definition of "subscriber"
verbatim because the FCC adopted that definition after con-
cluding that it would not impose unreasonable burdens on
executing carriers and would promote consumer convenience
and competition in telecommunications services without an
increase in slamming.

The OAG supported the proposed definition of "customer."

In its reply comments, TSTCI agreed with AT&T, MCI, SBC
Texas, and Verizon that the definition of "customer" should be
the same as or similar to the FCC’s definition of customer.
TSTCI asserted that using this definition would eliminate
possible industry confusion and ensure agreement with federal
standards.

The commission declines to adopt the definition of "customer" as
requested by AT&T and other commenters. PURA §55.303 re-
quires carriers to obtain authorization from the "customer." The
term "customer" is defined in PURA §17.002 as "any person in
whose name telephone ... service is billed, including individuals,
governmental units at all levels of government, corporate enti-
ties, and any other entity with legal capacity to be billed for tele-
phone ... service." The commission has consistently interpreted
these provisions to require carriers to obtain actual authoriza-
tion for a change in service provider, whether from the individual

in whose name service is billed or from an individual or entity
with legal capacity to act on behalf of that customer. Therefore,
the commission’s rules and current practice already provide car-
riers and customers the same flexibility provided by the FCC’s
definition of "subscriber." Accordingly, the commission declines
to change the proposed rule as requested by some of the com-
menters.

The commission notes, however, that the proposed rule omits
the word "service" after the word "local" in the following phrase:
"capacity to request a change in local and/or telecommunications
utilities." Although the commission received no comments on this
issue, the commission notes that the phrase clearly applies to
changes in local service in addition to changes in telecommuni-
cations utilities. Therefore, the commission modifies subsection
(b)(2) to reflect this clarification.

Subsection (c), Changes in preferred telecommunications utility

Verizon proposed a change to subsection (c)(1) that would clarify
that it is the responsibility of the submitting telecommunications
utility to obtain the customer authorization before submitting to
the executing telecommunications utility a change order for pro-
cessing. Verizon argued that its proposed change would place
the responsibility of change order verification prior to submission
of the order to the executing utility and contended that its clarifi-
cation reduced unnecessary work by the executing telecommu-
nications utility.

The commission adopts proposed subsection (c)(1) without
changes. The proposed subsection clearly indicates that the
submitting telecommunications utility must obtain customer
authorization and verification of that authorization prior to the
submission of a change order to the executing telecommu-
nications utility. Therefore, the commission believes further
clarification is not necessary.

SBC Texas and AT&T alleged that the requirements of subsec-
tion (c)(1)(C) would be onerous and overly restrictive for cus-
tomers such as corporations or partnerships. This subsection
would require carriers to record a customer’s authorization and
verification of a change in carriers. Under the rule as proposed,
verification data would, at a minimum, include the customer’s
month and year of birth, mother’s maiden name or the last four
digits of the customer’s social security number. SBC Texas and
AT&T requested that this subsection be revised to either elimi-
nate the verification data requirement or clarify that it applies only
to customers who are natural persons, but not to entities such as
corporations or partnerships. Since it may be impossible for cor-
porations or partnerships to provide information such as a date
of birth or mother’s maiden name, SBC Texas contended that
this rule should be revised. AT&T further opined that the pro-
posed additional verification elements for oral authorizations in
the proposed subsection (c)(1)(C)(i) were of extremely doubtful
benefit.

The commission finds merit in SBC Texas’s and AT&T’s argu-
ments related to proposed subsection (c)(1)(C)(i) regarding its
applicability to certain types of customers such as corporations
or partnerships. The commission recognizes that it may be dif-
ficult for a corporation or partnership to provide some of the au-
thorization and verification information to a submitting telecom-
munications utility and third party verifier (TPV). Consistent with
the recommendations proposed by SBC Texas and AT&T, the
commission modifies the proposed rule to require corporations
or partnerships to provide their federal Employer Identification
Number or the last six digits thereof. The commission notes
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that this type of data is or should be readily available to the per-
son or persons authorized to switch carriers for corporations or
partnerships. The commission further notes that the submitting
telecommunications utility must obtain information sufficient from
the authorized representative of the corporation or partnership
entity that indicates the identity of the representative and the po-
sition that the individual holds within the business entity that is
requesting the change in local and/or long distance provider. The
commission finds that such additional information allows the sub-
mitting telecommunications utility and third party verifier to iden-
tify the representative seeking the change and determine his or
her actual or apparent authority to request such a change, in the
event the commission or the submitting telecommunications util-
ity receives a customer complaint from the business entity.

The OAG supported the restriction on marketing activity by
third party verifiers in proposed subsection (c)(1)(C)(iv). MCI
supported the proposed revision of subsection (c)(1)(C)(iv) that
deletes the name of the displaced carrier during a third party
verification call.

The commission adopts subsection (c)(1)(C)(iv) as proposed
without changes. The commission agrees with the OAG’s
comments and notes that the requirement that the TPV not
market or advertise the submitting telecommunications utility’s
services, including information about carrier freeze procedures,
is consistent with 47 C.F.R. §64.1120(c)(3)(iii).

The OAG opposed the proposed change to subsection
(c)(1)(C)(vii). This subsection clarified that this section provides
the only approved method for changing carriers and requiring
additional data to verify the customer’s authorization. The OAG
opposed the proposed amendments to subsection (c)(1)(C)(vii)
that allows a process whereby, under certain circumstances,
sales representatives may remain on the call during the third
party verification process. The OAG stated that there is no
compelling reason or need for this new exemption. The OAG
opined that unless the commission has actual knowledge
of situations in which insurmountable technical issues exist
resulting in an inability to comply with the requirement that the
sales representative drop off the line after the call is transferred
for third party verification, there is no reason to grant such
an exemption based upon a written statement alone. The
OAG also noted the proposed requirement that the verification
terminate if the sales agent speaks would be difficult, if not
impossible, to enforce. The OAG recommended that if technical
limitations existed for some carriers, then a limited waiver of
the rule granting a short time to allow that specific carrier to
achieve technical compliance would be the more appropriate
response to this issue. The OAG commented that an exemption
for up to two years does not provide any incentive for the
carrier to comply with the rule. The OAG stated that it would be
appropriate for the commission to conduct some investigation of
a carrier’s technical inability to comply and not simply take the
proposed certification at face value. The OAG stated that the
proposed exemption is ill-advised and should not be adopted.

The commission adopts subsection (c)(1)(C)(vii) as proposed
without changes. The commission disagrees with the OAG’s op-
position to proposed subsection (c)(1)(C)(vii). The exemption
given to telecommunication utilities that do not possess the cur-
rent technology to drop off or hand off the sales call to the third
party verifier (TPV) is derived from the FCC’s Implementation
of the Subscriber Carrier Selection Changes Provisions of the

Telecommunications Act of 1996, Policies and Rules Concern-
ing Unauthorized Changes of Consumers Long Distance Car-
riers, CC Docket No. 94-129, Third Order on Reconsideration
and Second Further Notice of Proposed Rulemaking, 18 FCC
Record 5099 (rel. March 17, 2003) (Third Order on Reconsider-
ation). The FCC, at paragraph 35 of that Order, while not elimi-
nating the drop-off requirement by a sales agent once the sales
call is transferred to a TPV, determined that in certain specific
situations, it may be infeasible for the submitting telecommuni-
cations utility to "drop-off" the line without losing the prospective
customer. Thus, the FCC adopted an exemption to the general
"drop-off" requirement under 47 C.F.R. §64.1120(c)(3)(ii). While
the commission is not obligated to adopt the FCC’s exception,
the commission believes it is reasonable in this instance to do so.
The commission believes that, in adopting language consistent
with recent FCC orders, it is recognizing such diversity in tech-
nology and is not imposing technological uniformity that some
carriers may not be able to afford or that is inconsistent with the
carrier’s current sales network and procedures. Notwithstanding
the limited drop-off exemption, the commission notes that this
rule still requires carriers electing to use TPV to recognize that
the TPV portion of the customer call is beyond the influence of
the sales representative and that no interference from the sales
representative with the verification process is permitted.

MCI did not oppose the clarifying changes proposed for sub-
section (c)(2), but recommended that language referencing
§26.133(c)(2) that prohibits the local exchange company (LEC)
contacted by the customer from using the call to promote
its products to the caller be added to this subsection. MCI
contended that this reference would serve as a reminder
that employees of the LEC or affiliate that is not the chosen
carrier conduct communications with competitors’ end- user
customers with the same degree of professionalism, courtesy,
and efficiency as performed on behalf of their employer and
end-user customers and not make statements regarding the
service of any competitor or not promote any of the certificated
telecommunications utility’s ("CTU’s") services to the competi-
tors’ end-user customers.

TSTCI contended that the changes to subsection (c)(2), as
recommended by MCI, are not necessary. MCI recommended
that LECs be reminded of the commission’s Code of Conduct
rules when changing a customer’s preferred service provider.
TSTCI stated that there was no need to include a reference
to §26.133(c), the commission’s Code of Conduct rule, in this
proposed rule. The Code of Conduct Rule applies to all CTUs
and includes specific references to a number of commission
rules, including §26.130. TSTCI opined that the Code of
Conduct rule also specifically required that all CTU employees
and authorized agents be trained to comply with the Code of
Conduct rules that affect their employment responsibilities.
As a result, TSTCI asserted that MCI’s proposed change to
subsection (c)(2) would be unnecessary and superfluous.
Further, TSTCI stated that MCI referred to the Code of Conduct
rule with respect to the activities of the local exchange company
or its affiliate; however, the Code of Conduct rule is applicable
to all CTUs. TSTCI further argued that MCI provided no support
to justify this change, nor did MCI allege that such a problem
existed. TSTCI contended that subsection (c)(2) should remain
unchanged.

The commission adopts proposed subsection (c)(2) without
changes. The commission agrees with TSTCI in that it is
unnecessary to include a reference to §26.133(c) in this pro-
posed rule. The Code of Conduct Rule applies to all CTUs and
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includes specific references to a number of commission rules
including §26.130. Another reference to the Code of Conduct
Rule in this section would be superfluous.

Subsection (d), Letters of Agency

Most commenters disagreed with three proposed changes be-
ing made to the Letters of Agency (LOA) in this proposed sub-
section. Verizon, MCI, AT&T, and SBC Texas opposed the pro-
posed language in subsection (d)(1) that requires that there be
no unanswered questions on the LOA for it to be deemed com-
plete. Verizon proposed modifying the rule to require comple-
tion of only the relevant portions of the LOA. Verizon contended
that no such requirement is found in the FCC’s rules and that
it is not uncommon for customers to only complete the relevant
portions of the LOA. To comply with the proposed rule, Verizon
explained that it would have to develop a separate LOA just for
its Texas customers, or to revise its forms to include instructions
to the customer to complete each section of the LOA, even if
just marking it as "N/A." SBC Texas requested that the proposed
rule be clarified to indicate that a response stating that the ques-
tion is not applicable to the customer is an acceptable answer
and that an LOA containing such a response would not consti-
tute an "unanswered question" under this subsection. Verizon
argued that this proposed rule change would create more work
for customers and would likely result in additional customer dis-
satisfaction in the event LOAs were rejected because customers
had refused or failed to complete the form in its entirety. AT&T
opined that as long as the necessary anti-slamming verification
elements are completed by the customer, then it should be im-
material whether other parts of the LOA are completed.

The commission adopts subsection (d)(1) as proposed without
changes. The commission finds that the information provided on
the LOA form is of significant importance to commission inves-
tigators. The commission believes that all of the information re-
quested on the LOA is useful to a carrier when conducting its own
internal investigations of customer complaints. The commission
does not believe that requiring the submitting telecommunica-
tions utility to provide a completed LOA constitutes an undue
hardship on the prospective customer or the carrier. If a specific
section is not applicable to the specific customer, the customer
may simply indicate that by writing "not applicable," "N/A" or
something similar. The information provided on an LOA serves
as a security measure for the protection of customers and car-
riers alike and discourages the proliferation of fraudulent LOAs.
The commission disagrees with Verizon’s argument that com-
mission adoption of this proposed subsection should be rejected
since FCC rules do not have this requirement. The commission
does not believe that the consistency provision in PURA §55.308
requires that the commission rules duplicate those of the FCC.
The FCC allows flexibility to the states with regard to remedies as
indicated in the Implementation of the Subscriber Carrier Selec-
tion Changes Provisions of the Telecommunications Act of 1996,
Policies and Rules Concerning Unauthorized Changes of Con-
sumers Long Distance Carriers, CC Docket No. 94-129, First
Order on Reconsideration at fn. 105, 15 FCC Record 8158 (rel.
May 3, 2000). Moreover, in its Third Report and Order at Para-
graph 87, the FCC states that it will not interfere with the state’s
ability to adopt more stringent regulations.

Verizon, AT&T, MCI, Sprint, SBC Texas, and TSTCI disagreed
with proposed subsection (d)(3) defining the font type (Arial) to
be used in printing the LOA. These commenters suggested that
the reference to the Arial font in the proposed rule should be elim-
inated. Verizon Sprint, SBC Texas, TSTCI, and AT&T argued that

the FCC declined to establish a specific type for printing an LOA,
but rather set a minimum requirement under 47 C.F.R. §64.1130
that the LOA be printed with a type of sufficient size and read-
able. Verizon stated that its current LOA issued in Times New
Roman 12 point type font meets the requirements of all states
and the FCC. A change to the font, Verizon and Sprint argued,
would increase the size of the LOA and require a state specific
LOA for Texas. Verizon stated that it is unaware of any other
state (or any other Texas rule) that requires Arial font to be the
standard for customer notices. AT&T further stated that there is
no indication that there are any Texas slamming complaints that
are attributable to consumer complaints about lack of clarity or
legibility due the font used or the type size. MCI argued that the
current rule provided the commission with more than adequate
authorization to seek enforcement if the text font size is not suf-
ficient to be clearly legible. MCI concluded that the proposed
language constituted unnecessary micromanagement of carri-
ers’ communications with customers.

The OAG, in its initial comments, supported the proposed
changes to this subsection. The OAG argued that the changes
provide an enforceable type size, additional verification data,
and a provision addressing the special needs of multi-line
business customers.

The commission adopts proposed subsection (d)(3)(A) with
modifications. The commission rejects the arguments raised by
Verizon, AT&T, MCI, Sprint, SBC Texas, and TSTCI in opposition
to this portion of the rule. In adopting this rule, the commission
is not requiring the use of a specific font style. This subsection
allows flexibility to a carrier to use whatever font style it wishes in
printing its LOA forms. The commission clarifies by adoption of
this specific rule subsection that the size of the font used by the
submitting telecommunications utility may not be smaller than
12-point font for ease of readability. The commission believes
that it is in the interest of Texas consumers to make informed
choices in their telecommunications provider. In order to make
such a choice, the prospective customer should be able to easily
read the LOA to discern what information is being requested and
what terms and conditions are associated with the prospective
customer’s change in service provider. The commission notes
that 47 C.F.R. §64.1130(e) states that the type used on the LOA
should be "...of a sufficient size and readable type...". However,
the FCC has not prohibited the states from establishing what
size type is to be deemed sufficient and readable. The commis-
sion notes that in the FCC’s Third Order on Reconsideration
at paragraph 106, the FCC ruled that "... in the areas in which
the states have jurisdiction, federal verification procedures
constitute a floor, and the states may choose to impose more
stringent requirements, so long as they are consistent with the
federal requirements." The commission finds that this proposed
subsection, while more stringent, is consistent with the federal
requirement that the font type be of sufficient size and readable.
This rule provides the carriers with sufficient flexibility in the
type employed on its LOAs and simultaneously provides Texas
consumers with a fair opportunity to make an informed choice
in local and long-distance service provider. Accordingly, the
proposed rule is revised to require that the font be legible and
readable and no smaller than 12 point type.

Verizon, MCI, TSTCI, SBC Texas, and AT&T also disagreed
with proposed subsection (d)(3)(A)(vi) which would require LOA
verification information to include at a minimum the customer’s
month and year of birth, mother’s maiden name or the last
four digits of the customer’s social security number. AT&T and
SBC Texas noted that business customers, such as certain
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corporations or partnerships, may not be able to answer all of
the verification questions on the LOA if the proposed additional
verification elements (e.g., inclusion of one of the following:
customer’s month and year of birth, mother’s maiden name or
last four digits of customer’s social security number) in sub-
section (c)(1)(C)(i) are also applied to LOAs through proposed
subsection (d)(3)(A)(vi). Verizon and SBC Texas contended
that the proposed language was inconsistent with FCC rules,
which do not require that such information be provided. Verizon,
TSTCI, and MCI opined that the end user’s signature on the
LOA is sufficient verification under applicable FCC rule and
that the additional verification information required by the com-
mission’s rule would be unnecessary. These commenters also
contended that the commission has failed to articulate the need
for this additional information. TSTCI further stated that this
change would also impinge on customer privacy. Including the
proposed verification data, Verizon contended, would require
the development of a state specific LOA for Texas since no other
state has such requirements. SBC Texas suggested modifying
the rule to state that a carrier’s use of the FCC-approved form
is an acceptable LOA under this rule.

The commission agrees with the arguments raised by AT&T and
SBC Texas that corporations and partnerships may not be able to
comply with the verification data required by proposed subsec-
tion (d)(3)(A)(vi). Therefore, the commission has revised pro-
posed subsection (d)(3)(A)(vi) consistent with the recommenda-
tions of SBC Texas and AT&T by requiring such business entities
to provide their federal Employer Identification Number as verifi-
cation information. The commission further notes that the sub-
mitting telecommunications utility must obtain information suf-
ficient from the authorized representative of the corporation or
partnership entity that indicates the identity of the representative
and the position that the individual holds within the business en-
tity that is requesting the change in local and/or long distance
provider. The commission finds that such additional informa-
tion allows the submitting telecommunications utility and third
party verifier to more easily identify the representative seeking
the change and determine his or her actual or apparent author-
ity to request such a change, in the event the commission or the
submitting telecommunications utility receives a customer com-
plaint from the business entity.

The commission disagrees with TSTCI’s contention that the pro-
posed subsection invades customer privacy concerns. The in-
formation requested by this proposed subsection is not unduly
intrusive and is designed to provide greater protection to Texas
customers from unauthorized changes in their local or long dis-
tance providers. The commission notes that this is the type of
verifying data requested by most banking and financial institu-
tions, and which consumers have become accustomed to pro-
viding. Further, such additional verification information provides
the commission with specific data by which it can conduct investi-
gations and determine the veracity of a customer complaint. The
commission disagrees with Verizon’s opposition to this subsec-
tion founded on the premise that it would necessitate the creation
of a state-specific LOA for Texas. The commission finds that the
benefits and protections of the additional verification information
for Texas consumers outweigh the possible inconvenience to car-
riers that would result from the creation of a state specific LOA
for Texas.

Subsection (e), Notification of alleged unauthorized change

MCI, AT&T, TSTCI, Verizon, and SBC Texas requested that pro-
posed subsection (e)(5) not be adopted and that the current sub-
section remain in effect. These commenters contended that a
carrier accused of slamming is not legally authorized to return a
customer back to his or her preferred local or toll carrier. These
commenters argued that only the local exchange carrier or the
customer’s preferred carrier could lawfully affect a change away
from the alleged unauthorized telecommunications utility. These
commenters further noted that it may not be possible for a cus-
tomer to be returned to the preferred carrier within three business
days. These commenters believed that the current rule, that al-
lows three business days to switch the customer back to his or
her preferred provider, was more reasonable than the proposed
rule.

The OAG supported the proposed change to this subsection stat-
ing that it clarified the obligations of the alleged unauthorized
telecommunications utility in returning the customer to the cus-
tomer’s preferred carrier.

The commission finds merit in the arguments raised by the
parties related to proposed subsection (e)(5). The commission
agrees that only the local exchange company or the customer’s
preferred carrier could effect a change from the alleged unautho-
rized telecommunications utility. Accordingly, the commission
declines to adopt the changes it proposed to subsection (e)(5)
and retains, instead, that subsection’s existing language.

Subsection (f), Unauthorized changes

The OAG supported proposed subsection (f)(1)(G) as written.
Sprint and Verizon stated that the proposed subsection should
be re-written to adopt the FCC’s remedy procedures set forth
under 47 C.F.R. §64.1160 and §64.1170. Under 47 C.F.R.
§64.1160, the customer that has not paid charges is absolved
from paying those charges to the alleged unauthorized utility for
the first 30 days after the unauthorized change is made. Under
47 C.F.R. §64.1170, if the customer has paid charges, the
FCC’s refund regime, after a finding of an unauthorized change,
requires the unauthorized telecommunications utility to refund
150% of the monies paid by the customer to the authorized
telecommunications utility. In turn, the authorized telecommuni-
cations utility would forward 50% of the monies recovered from
the unauthorized utility to the customer. Sprint advocated the
adoption of the FCC’s refund structure to reduce the chances
for consumer fraud. Sprint further argued that the subsection
as proposed would have an adverse effect on Sprint’s ability
to collect valid customer charges. Verizon clarified that it
preferred the FCC’s refund procedures in 47 C.F.R. §64.1160
and §64.1170, but also stated that the proposed rule should be
clarified to apply in those instances where the commission has
received a formal slamming complaint and a finding that a slam
has occurred.

The commission adopts proposed subsection (f)(1)(G) without
changes. The consistency provision in PURA §55.308 does not
require that the commission rules duplicate those of the FCC.
The FCC allows flexibility to the states with regard to remedies as
indicated in the Implementation of the Subscriber Carrier Selec-
tion Changes Provisions of the Telecommunications Act of 1996,
Policies and Rules Concerning Unauthorized Changes of Con-
sumers Long Distance Carriers, CC Docket No. 94-129, First
Order on Reconsideration at fn. 105, 15 FCC Record 8158 (rel.
May 3, 2000). Moreover, in its Third Report and Order at Para-
graph 87, the FCC states that it will not interfere with the state’s
ability to adopt more stringent regulations. The FCC recognized
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that it must work hand-in-hand with the states to combat slam-
ming and that states have valuable insight into slamming prob-
lems in their respective locales.

The commission notes that proposed subsection (f) requires the
unauthorized carrier to make a direct refund to the customer
based on all charges for the first 30 days after an unauthorized
change is made and a re-rating of charges after the first 30 days
after the change. Under proposed subsection (f), the unautho-
rized carrier is also required to pay the authorized carrier any
amount paid to it by the customer that would have been paid to
the authorized carrier if the slam had not occurred. The FCC
rules require the unauthorized carrier to pay the authorized car-
rier 150% of the amount paid by the customer and for the au-
thorized carrier to refund the customer 50% of the amount paid
by the customer. While the commission’s approach does not
duplicate the FCC’s procedures, the commission finds that it is
consistent with the FCC’s objectives and purpose. The unau-
thorized carrier, under the approach in this subsection, will not
profit from the illegal behavior as it must return all monies to the
preferred carrier and directly refund any amounts above what
the customer would have paid to the preferred carrier if the slam
had not occurred. Further, subsection (f)(1)(G) as proposed, re-
quires that the unauthorized carrier compensate the preferred
carrier for any billing and collection expenses incurred for the
collection of charges from the unauthorized carrier. Thus, the
unauthorized carrier will, under this procedure, incur financial
losses for each infraction and, accordingly, be discouraged from
the practice of slamming. This result is consistent with the policy
objectives underlying the FCC’s refund procedures.

Subsection (g), Notice of customer rights

MCI stated that carriers other than the Incumbent Local Ex-
change Company ("ILEC") do not have the ability to change
a customer to another carrier. Thus, MCI stated, were an
end-user to request the unauthorized carrier to return that
end-user to its original carrier, the unauthorized carrier has no
ability to comply with that request. MCI urged the commission to
retain the current language in the customer notice in proposed
subsection (g)(3), but to modify that notice to direct the customer
to contact their preferred carrier or the ILEC, instead of the
unauthorized carrier, to be returned to their original carrier.
Verizon’s comments broadly urged the commission to adopt
§64.1160 and §64.1170 of the FCC’s rules.

SBC Texas stated, at the public meeting, that it opposed MCI’s
suggestion to add language that requires the ILEC to be involved
in the transfer back to the customer’s original carrier. SBC Texas
said that the CLEC-to-CLEC migration guidelines provide for mi-
grations back and forth with customers, so it would not neces-
sarily require the ILEC to be involved.

The commission is not persuaded to change the proposed rule
as urged by MCI and, to the extent its comments were applicable
to subsection (g)(3), Verizon. First, the FCC’s rules (47 C.F.R.
§64.1160(g) and §64.1170(g)) require the unauthorized carrier
to return the customer to the desired carrier at no cost to the cus-
tomer. The proposed rule, therefore, is consistent with the FCC’s
rules. Second, the commission finds that if an unauthorized car-
rier is contacted by the customer, then, since that carrier billed
the customer, it should have sufficient information about that cus-
tomer to enable that carrier to investigate the purported slam.
Subsequently, the unauthorized carrier should be able to demon-
strate it had authorization and verification of that authorization,
or be in a position to acknowledge it lacked such authorization
and verification and take all appropriate measures, whether by

contacting the customer’s original carrier by telephone or initiat-
ing a request to return that customer, to effect the return of the
improperly switched customer to its original carrier. The com-
mission finds that the proposed rule, therefore, properly places
the burden of correcting the problem on the party responsible for
creating that problem. Accordingly, the commission adopts pro-
posed subsection (g)(3) without the modifications urged by some
of the commenters.

Subsection (h), Compliance and enforcement

The OAG concurred with the proposed changes to subsection (h)
and asserted that the most important and effective change pro-
posed is the allowance of customer affidavits as evidence of a vi-
olation. The OAG stated that, because the Administrative Proce-
dure Act, specifically Administrative Procedure Act, Texas Gov-
ernment Code §2001.081 (Vernon 2000 and Supplement 2004)
(APA), allows for a more expansive approach to evidentiary is-
sues, it should not be necessary to have customers present at
hearing, or in deposition, to prove violations of the commission’s
anti-slamming provisions. Such a requirement, the OAG noted,
seems counter- productive because few customers would take
on the burden and time required to provide testimony for such a
proceeding.

In its reply comments, the OAG opined that the ability of the
commission to meet the standard of "ascertaining facts not rea-
sonably susceptible to proof" under APA §2001.081 is precisely
the reason for the proposed changes in subsection (h). The
OAG noted that it is possible, but not reasonable, to expect live
witness testimony from consumers on alleged slamming viola-
tions. Moreover, the OAG recognized that except in very rare in-
stances, the loss of time and inconvenience involved in providing
live testimony is simply not justified for an individual consumer,
as the monetary losses to such a consumer will only be exacer-
bated through additional time and effort, which will not be justified
by any recovery they might receive. Finally, the OAG stated that,
contrary to assertions by other commenters, consumer affidavits
must not be rejected on the basis of hearsay issues on a whole-
sale basis because a more relaxed approach, as contemplated
by APA §2001.081, will promote effective enforcement efforts.

AT&T stated that explicitly allowing for the admission of affidavits
usurps the authority of the Administrative Law Judge ("ALJ") to
make findings required by APA §2001.081 and denies procedural
due process to a carrier accused of slamming. AT&T stated that
it is inappropriate for the commission to presume in advance that
all affidavits satisfy the standards in APA §2001.081 because not
all affidavits are the same and a determination about a particular
affidavit’s admissibility should be made on a case-by-case basis
by the ALJ. Moreover, AT&T stated, a consumer’s allegation of a
slam is reasonably susceptible to proof by that person’s live tes-
timony. Accordingly, AT&T concluded that carriers accused of
slamming should be afforded the right to cross-examine oppos-
ing witnesses in enforcement proceedings relating to slamming.

MCI, citing PURA §11.007, stated that APA Chapter 2001, ap-
plies to enforcement proceedings unless it is inconsistent with
PURA. MCI asserted that, because APA §2001.087 requires that
alleged violators be permitted to cross examine complainants is
not inconsistent with PURA, the proposed amendment to sub-
section (h)(3) is an impermissible "end run" around the hear-
ing procedures in the APA. MCI stated further that the commis-
sion, by rule, and the State Office of Administrative Hearings
("SOAH"), by statute, apply the rules of evidence used in non-
jury civil trials to contested cases. MCI asserted that an affidavit
alone would not be sufficient to establish a slamming violation.
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MCI also contended that affidavits are hearsay and that admit-
ting affidavits would deny Respondents due process (including
the rights to cross examine witnesses and to present and rebut
evidence). Finally, MCI argued that affidavits cannot overcome a
single prong of the three-prong test in APA §2001.081 because:
(1) consumers could be deposed or appear at the hearing, (2)
PURA doesn’t permit the use of hearsay, and a rule without spe-
cific or implied statutory authority is void, and (3) a prudent per-
son would not rely on the affidavit without a review of the facts
in the conduct of their affairs. Accordingly, MCI concluded that
each slamming complaint must be reviewed along with the ac-
tions taken by the company.

Verizon requested that this subsection be rewritten in its entirety
to more closely follow the FCC’s remedial scheme set forth at 47
C.F.R. §64.1160 and §64.1170.

The commission disagrees that proposed subsection (h)(3) pre-
determines the admissibility of a customer affidavit in a proceed-
ing to enforce the commission’s slamming rules. Because a
customer affidavit is not presumptively admitted into evidence
against a carrier accused of slamming, the proposed rule does
not infringe upon such a carrier’s due process rights.

Customer affidavits are not presumptively admitted into evidence
against a carrier in a proceeding to enforce the commission’s
slamming rules. As noted by the OAG, subsection (h)(3) specif-
ically identifies customer affidavits as information the commis-
sion believes may be admissible pursuant to the more expan-
sive approach to evidentiary issues allowed by APA §2001.081.
Pursuant to this proposed rule, a customer affidavit, to be ad-
mitted into evidence in the absence at hearing of the customer
who made the affidavit, must meet the requirements set out in
APA §2001.081. Accordingly, the proponent seeking to admit
the customer affidavit must demonstrate that it is: (1) necessary
to ascertain facts not reasonably susceptible to proof under the
rules of evidence as applied in a nonjury civil case in a district
court of Texas; (2) not precluded by statute; and (3) of a type on
which a reasonably prudent person commonly relies in the con-
duct of the person’s affairs. Any party opposing admission of the
customer affidavit may argue that one or more of these elements
have not been satisfied by the proponent and, if successful, pre-
vent admission of the affidavit.

However, as explained below in more detail, the commission
finds that a customer affidavit is the type of evidence that is ap-
propriate for admission pursuant to APA §2001.081 in a proceed-
ing to enforce the commission’s slamming rules.

First, the information described by proposed subsection (h)(3) is
necessary to ascertain facts that are not likely reasonably sus-
ceptible to proof because it is generally too costly for customers
and the commission to require attendance by the customer at an
enforcement proceeding related to slamming. The commission
interprets the phrase "not reasonably susceptible to proof" as a
reference to the ease with which the facts may be proved under
the rules of evidence. How long it would take and how much it
would cost to prove an issue are, therefore, relevant factors in
determining whether some fact at issue is "reasonably suscep-
tible of proof." In most slamming cases, the economic harm to
the customer caused by the slam will be far outweighed by the
cost of attending a hearing in Austin. Attendance at a hearing
in Austin would, in most instances, require the customer to incur
unreimbursed expenses, including, but not necessarily limited
to, lodging, meals, and travel. In addition, attending a hearing
in Austin would require customers with daytime jobs to take time
off from work. The commission has no budgeted funds to pay

witnesses’ expenses. Under these circumstances, the commis-
sion believes a customer will rarely choose to come to Austin to
testify in a slamming case.

Next, the commission is not aware of any statute that specifically
precludes admitting customer affidavits in slamming cases.

Finally, the customer affidavits contemplated in the proposed rule
are the type on which staff experts who testify about slamming
complaints at this commission rely. Staff experts commonly rely
on a variety of information to determine whether a slam occurred,
including the customer’s complaint, whether affirmed or not, and
the carrier’s response to that complaint. Therefore, the commis-
sion finds that a customer affidavit is the type of evidence that
should be admissible as contemplated by APA §2001.081.

Some commenters also suggested that customer affidavits were
not admissible pursuant to APA §2001.081 because the affiant
could easily be deposed by the commission or ordered to ap-
pear at the hearing by telephone. The commission disagrees.
Slamming enforcement proceedings share many characteristics
of mass litigation (the complainant usually suffers only minor
monetary losses and temporary service interruptions, but the
complainant may be one of hundreds or thousands of similarly
situated customers). The commission does not have the budget
or manpower necessary to attend and conduct depositions of
so many complainants, many of whom may live great distances
from Austin. Also, telephonic participation may be reasonable for
one or two witnesses, but since slamming proceedings can in-
volve hundreds of customers, telephonic participation potentially
presents substantial and unreasonable logistical difficulties, for
the customers, the commission, the carrier and the ALJ, relating
to scheduling an order of presentation for each customer, their
appropriate contact telephone number and the specific time each
customer will appear. Therefore, the costs to the customer and
to the commission of pursuing such alternatives to attendance at
a slamming enforcement proceeding will generally far outweigh
any benefit they may provide. Accordingly, the commission dis-
agrees that either of these methods of customer attendance will
be reasonable in all enforcement proceedings related to slam-
ming.

Moreover, carriers’ due process concerns are not infringed by
proposed subsection (h)(3). First, carriers may object and as-
sert that one or more of the elements of APA §2001.081 have
not been demonstrated by commission staff. Second, nothing
in the proposed rule eliminates a carrier’s ability to depose a
customer who has submitted an affidavit or to seek compulsory
attendance at the proceeding by that customer. Finally, a carrier
may conduct discovery, depose, and cross-examine the commis-
sion’s testifying expert about the basis for that expert’s opinion,
including the customer affidavits if such were relied upon by the
expert.

The commission also notes that the content of customer affi-
davits is admissible through the testimony of the commission’s
staff expert. Pursuant to Texas Rules of Evidence 703 and 705,
the staff expert may rely on customer affidavits as the basis for
his or her testimony and may disclose on direct, or must disclose
on cross, the facts or data, including those affidavits, that form
the basis of the commission staff’s opinion. Therefore, even if the
customer affidavits are not admitted pursuant to APA §2001.081,
those affidavits are properly the subject of the staff expert’s tes-
timony.

Based upon the comments, the commission modifies proposed
subsection (h)(3) to eliminate the redundant reference relating to
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the applicability of the Texas Rules of Evidence to slamming pro-
ceedings. The commission adopts the proposed subsection with
amendments appropriate to the elimination of that reference.

AT&T also argued that the proposed modification to subsection
(h)(4), deleting the "reckless" finding in certificate revocation
proceedings, would create an invalid rule. AT&T stated that,
pursuant to PURA §55.306, the commission must find that a
telecommunications utility has both "repeatedly and recklessly"
violated the commission’s telecommunications utility selection
rules to suspend, restrict, deny, or revoke a telecommunications
utility’s certificate. Reading "recklessly" out of the statutory
requirements, AT&T asserted, would make the "proposed para-
graph invalid." MCI concurred with these statements. During the
public hearing, AT&T acknowledged that it had not considered
this provision in the context of PURA 17.052. During the public
hearing, AT&T and MCI suggested that PURA §55.306 controls
in all prosecutions of alleged slamming events instead of PURA
Chapter 17.

The commission concludes that PURA, Chapters 17 and 55, pro-
vide alternative methods to prosecute telecommunications utili-
ties for slamming and adds to the authority it specified for adopt-
ing the proposed amendments to this rule accordingly. Chapter
17 was added to the Texas Utilities Code as a new statute. Chap-
ter 55 was added to the Texas Utilities Code from existing, but
not codified, civil statutes. The Legislature added both statutes in
the same legislation during the 76th Legislative Session in 1999.
Therefore, giving both statutes the effect of their plain meaning,
the commission concludes that both statutory provisions can be
given their full meaning, but that existing subsection (h)(4) re-
quires modification in order to do so. Therefore, the proposed
rule is modified to clarify that a proceeding initiated pursuant to
subsection (h)(4) may proceed under either Chapter 17 or Chap-
ter 55, as appropriate. Therefore, proceedings through which
the commission seeks to suspend or revoke a telecommunica-
tions utility’s certificate may be brought under either Chapter 17
or Chapter 55, but proceedings through which the commission
seeks to restrict or deny a telecommunications utility’s certificate
may only be brought under Chapter 55. Accordingly, in actions
brought pursuant to Chapter 17, the commission must demon-
strate that a utility repeatedly violated statutory customer protec-
tions or commission rules, and in actions brought under Chapter
55 the commission must demonstrate that a utility has repeat-
edly and recklessly violated the commission’s telecommunica-
tions utility selection rules.

Subsection (i), Notice of identity of a customer’s telecommuni-
cations utility

MCI recommended that the statement in subsection (i)(4), in-
structing customers to contact the commission if they believe that
they were slammed, should only be provided to customers in the
Welcome Package and on their first bill, but not on an ongoing
basis. MCI also asserted that such notices serve no useful pur-
pose and that the space on the bills could be used for more timely
and useful customer information.

Verizon asserted that the customer rights notice in subsection
(i)(3) is confusing and potentially misleading in that it fails to dis-
tinguish between a pre-slamming complaint and post- slamming
determination remedies. Verizon suggested amending the cus-
tomer rights notice to instruct a customer about how to file a for-
mal slamming complaint, and about the remedies to which the
customer is entitled when a slamming allegation is made, and

that either the executing utility or the authorized utility can im-
plement a carrier change to return the customer to its prior car-
rier; Verizon also stated that 47 C.F.R. §64.1190 does not require
specific verification data, but instead allows the LEC to confirm
appropriate verification data.

The commission appreciates these comments, but notes that it
did not propose any changes to this subsection. Accordingly, the
commission declines to adopt any changes to subsection (i) at
this time.

Subsection (j), Preferred telecommunications utility freezes

SBC Texas requested revision of all rules that contain the com-
mission’s verification data requirement because such data may
be inapplicable to certain business customers such as corpora-
tions or partnerships. SBC Texas contended that this comment
applied to proposed rule subsections (j)(5)(B) and (C), (j)(7)(B)
and (C), (j)(l3) and (14).

The OAG supported the proposed changes in this subsection
requiring additional verification data.

Verizon disagreed with the proposed requirement to verify a cus-
tomer’s request to implement or lift a freeze using the customer’s
month and year of birth, mother’s maiden name, or the last four
digits of the customer’s social security number. Verizon pro-
posed that no changes be made to the existing rule regarding
freeze verification. It argued that the FCC’s rules do not require
specific verification data, but 47 C.F.R. §64.1190 allows the lo-
cal exchange company to confirm appropriate verification data.
Further, Verizon stated that customers are already required to
state their intent to lift a freeze during a three-way conference call
(the customer, local exchange company and servicing telecom-
munications utility) just as they are required to do under the writ-
ten and oral authorization options provided under subparagraphs
(7)(A) and (B).

The commission finds merit in the arguments raised by the com-
menters related to proposed subsection (j)(5)(B). Accordingly,
the commission revises proposed subsection (j)(5)(B) to specify
that corporations and partnerships can provide their federal
Employer Identification Number, or the last six digits thereof,
and the name and job title of the authorized representative of
the corporation or partnership as appropriate verification data.
In making this modification to proposed subsection (j)(5)(B),
the commenters’ concerns related to proposed subsections
(j)(5)(C), (j)(7)(B) and (j)(7)(C) should be rendered moot.

This revision continues to require specific verification information
from residential customers. The commission determines that
this information is designed to provide increased protection for
Texas customers. The commission recognizes that this specific
type of information may be difficult for submitting telecommuni-
cations utilities to obtain from certain customers such as corpo-
rations or partnerships, however, utilities are not absolved from
obtaining and providing appropriate verification data from these
customers. Appropriate verification data from such customers
should allow the commission, in the event it receives a customer
complaint, to ascertain that a duly authorized representative re-
quested the carrier change and that the change was appropri-
ately verified.

Subsection (k), Transferring customers from one telecommuni-
cations utility to another

The OAG supported the clarification in the proposed amendment
to subsection (k)(1) relating to the notification process during
customer acquisition through a sale or transfer of companies.
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The commission adopts the proposed amendment to subsection
(k)(1) without modification.

Subsection (l), Complaints to the commission

The OAG supported the proposed changes to subsection (l).

AT&T, SBC Texas, and Sprint asserted that to the extent sub-
section (l)(3) is intended to mimic the FCC’s process, it should
be amended to permit 30 days to respond. In their reply com-
ments, MCI and TSTCI echoed the initial comments of Sprint,
SBC Texas, and AT&T, relating to subsection (l), and stated that
the proposed rule should permit carriers 30 calendar days to re-
spond to a customer complaint submitted to the commission.

The commission declines to change the deadline within which
the company must respond to the commission about a customer
complaint from 21 days to 30 days. This requirement has been
in effect at the commission since October 2002, and was not
proposed to be changed by the proposed rule. Moreover, FCC
rules provide for a 30 day response, but those same rules per-
mit states to impose more stringent requirements. Specifically,
the FCC’s rules (47 C.F.R. §64.1150(d)) require a telecommuni-
cations utility to provide proof of verification "not more than 30
days after notification of the complaint, or such lesser time as is
required by the state commission if a matter is brought before
a state commission..." (emphasis added). Also, pursuant to the
commission’s existing rules, §22.242(d), commission staff are
required to attempt to resolve all complaints within 35 days of
the date of receipt of the complaint. Unless carriers provide the
required information significantly before the 30th day after the re-
quest, commission staff would not have sufficient time to resolve
all complaints within the 35 day goal established by commission
rule. Accordingly, the commission declines to modify the existing
rule as proposed by some of the commenters.

AT&T, MCI, SBC Texas, and Verizon urged the commission to
create an exception to the 21-day requirement in order to avoid
an automatic violation. These commenters stated that the com-
bination of a deadline that may not be met due to "operational
difficulties" and the imposition of an irrefutable presumption that
an unauthorized change occurred would have the effect of deny-
ing carriers the ability to provide a defense in a significant per-
centage of informal complaints. Some commenters suggested
that it could be possible to have valid authorization and verifica-
tion, but be unable to obtain it from a third-party contractor, such
as a third-party verifier, within the 21-day deadline. Accordingly,
these commenters suggested the commission should adopt lan-
guage that would provide carriers the ability to seek an extension
of the 21-day requirement.

MCI and AT&T stated, at the public hearing, that the need to re-
quest such an extension would be rare. MCI did not specify how
many slamming complaints it may not be able to respond to with
appropriate authorization and verification data within the 21-day
deadline, but stated that such occurrences currently "are very
few and far between." Similarly, AT&T stated that it estimated
such occurrences to be "in the single digits."

The commission declines to create an exception to the proposed
rule as suggested by some commenters. The commission did
not recommend any changes to the existing 21-day deadline set
forth in subsection (l)(2) and this subsection has been in effect
since October 2002. As current commission practice, therefore,
the commenters’ anecdotal examples of various "hardships" that
theoretically support their suggestion, which, if adopted, would
only apply in rare instances, do not outweigh the public benefit
of the current deadline.

AT&T also argued that if subsection (l)(3) is intended to estab-
lish the occurrence of a violation for administrative penalties, and
not merely intended to establish a violation of the 21- day rule it-
self, it exceeds the commission’s authority under Texas Utilities
Code, Subchapter K, Chapter 55, specifically §55.305. Section
55.305, AT&T notes, refers to Texas Utilities Code, Chapter 15,
which sets forth a process through which a notice of violation
("NOV" also referred to as a Notice of Intent "NOI") is issued to
a Respondent and which also describes the Respondent’s alter-
natives to respond to, and address, the allegations in the NOV.
Such alternatives, AT&T asserted, include a Respondent’s op-
portunity to respond to the NOV, remedy the alleged violations,
or request a hearing about the occurrence of the violation and/or
the amount of the recommended penalty. Accordingly, AT&T
concluded, the commission cannot make "findings" without an
evidentiary hearing. In other words, AT&T asserted, there can
be no ministerial "finding" of a violation for a Respondent’s failure
to produce proof of authorization and verification of that autho-
rization within 21 days of the commission’s request. AT&T stated
that the commission cannot leap frog procedural and evidentiary
requirements to find a carrier in violation of the verification re-
quirements because to do so would deny Respondent’s proce-
dural due process rights. AT&T noted, however, that summary
disposition pursuant to §22.182 may be an appropriate remedy
to address a company’s failure to produce evidence of authoriza-
tion and verification within 21 days.

The commission clarifies that a company’s failure to respond
within the time specified by this subsection establishes a vio-
lation of subsection (l)(2) (this section’s "21-day rule") and also
establishes a slam.

The intent of this portion of the proposed rule includes estab-
lishing the occurrence of a slam in the event a carrier fails or
refuses to provide evidence of a valid switch within 21 days of
the commission’s request. In the commission’s experience, util-
ities that have evidence of a valid service provider change can,
and generally do, provide such information to the commission
within 21 days. However, as the commission decided in Docket
20934, at some point it must be presumed that a company, who
fails or refuses to provide evidence of a valid switch, must not
have such evidence. In its comments during the public hearing,
AT&T acknowledged that it likely did not have such information
if it had failed to provide it within 30 days. Moreover, since this
evidence is required to be maintained by the company in the reg-
ular course of business, and consists simply of a LOA or voice
recording, it can be provided to the commission without impos-
ing an unreasonable burden on the company.

Since the only two relevant issues in an enforcement hearing
are (1) the occurrence of the violation, and (2) the appropriate
amount of monetary penalties, the proposed rule effectively es-
tablishes the occurrence of the violation, unless the company
presents, during the hearing, evidence that it did, in fact, provide
evidence of a valid switch to the commission within the 21-day
deadline. If the company did provide proof of a valid switch
within the deadline, then the issue turns to the validity of the
switch. To establish the occurrence of the violation, the com-
mission frequently must rely upon evidence provided by the car-
rier during the commission’s investigation into alleged slamming
events. An unscrupulous carrier can hide behind a cloak of se-
crecy and, by failing to provide the documentation, thwart mean-
ingful enforcement actions and obscure the extent of its culpable
actions. The intent of this subsection, therefore, is to discour-
age unscrupulous carriers from withholding relevant information
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from the commission. Accordingly, this subsection, combined
with PURA §15.024(c), establishes the occurrence of violation.

AT&T also stated that a Respondent’s failure to provide the re-
quested data within 21 days is, simply, a violation of the require-
ment to provide that data within 21 days and the commission
"should not be spending the time and resources of itself or the
industry in pursuing penalties if a carrier does not respond to a
complaint within 21 days."

The commission disagrees with AT&T’s assertion that 21-day vi-
olations relating to company responses to customer complaints
are not a worthwhile endeavor. On the contrary, it is through its
enforcement of 21-day violations that the commission can en-
sure that companies provide timely responses to informal cus-
tomer complaints. Accordingly, the commission declines to mod-
ify this 21-day requirement in this subsection.

MCI suggested the proposed 21-day deadline should be
changed to 30 days because verification information is typically
kept by the third-party verifier, who is under a contractual
obligation to provide the information. Occasionally, MCI stated,
there is a glitch that prevents the transmission of that information
to the carrier in a timely manner

The commission is not persuaded that the 21-day deadline im-
poses an unreasonable burden on the utilities. Information relat-
ing to the company’s authorization and verification of that autho-
rization must be kept in the regular course of business, by either
the company or an entity, such as an independent third-party ver-
ifier, that is subject to contractual obligations with the company.
The commission disagrees, therefore, that production of such
information would impose an unreasonable burden on the com-
pany. The company can produce its own records and take ap-
propriate actions to ensure it obtains information from third-party
entities. Accordingly, the commission finds the 21-day deadline
is consistent with the FCC’s rules, other commission rules includ-
ing §25.485(d) and §26.30(b) (both relating to the informal com-
plaint process) and appropriately balances the commission’s in-
terest in protecting the public interest with the burden imposed
on the utilities.

Based upon the comments to, and discussion about, subsection
(l), the commission moves subsection (l)(3) to subsection (h)(1)
as new subparagraph (h)(1)(C). The commission also modifies
the text of that subsection to refer to the appropriate subsections
of this rule necessitated by that move.

Subsection (m), Additional requirements for changes involving
certain telecommunications utilities

MCI stated that a change to subsection (m)(4)(A) (notification
requirements for change in LSP) is necessary to reflect in the
UNE-P environment, the current, accurate, and only technical
means of achieving the notification.

The commission appreciates these comments, but notes that it
did not propose any changes to this subsection. Accordingly, the
commission declines to adopt any changes to subsection (m) at
this time.

Subsection (n), Reporting requirement

MCI, TSTCI, and the OAG each supported the commission’s
elimination of the requirement to file semiannual slamming re-
ports with the commission. Each of these parties noted that this
proposed change is consistent with changes in federal regula-
tions.

The commission agrees with these comments and adopts the
proposed amendment to this subsection without modification.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting these
amendments, the commission makes other minor modifications
for the purpose of clarifying its intent.

These amendments are adopted under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 (Vernon 1998
and Supplement 2004) (PURA), which provides the Public Utility
Commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction
and specifically, PURA §§17.001-.102, which grants the com-
mission with the authority to make and enforce rules relating to
protecting customers from the unauthorized switching of their
telecommunications provider, PURA §55.302 which grants the
commission the authority to adopt and enforce rules to imple-
ment the provisions of PURA Chapter 55, Subchapter K, Selec-
tion of Telecommunications Utilities; and PURA §64.001 which
confers on the commission authority to adopt and enforce rules
to protect customers from fraudulent, unfair, misleading, decep-
tive, or anticompetitive practices.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 17.001-.102, 55.301-.308 and 64.001-.004.

§26.130. Selection of Telecommunications Utilities.

(a) Purpose and application.

(1) Purpose. The provisions of this section are intended to
ensure that all customers in this state are protected from an unautho-
rized change in a customer’s local or long-distance telecommunications
utility.

(2) Application. This section, including any references in
this section to requirements in 47 Code of Federal Regulations (C.F.R.)
Subpart K (entitled "Changing Long Distance Service"), applies to all
"telecommunications utilities," as that term is defined in §26.5 of this
title (relating to Definitions). This section does not apply to an unau-
thorized charge unrelated to a change in preferred telecommunications
utility which is addressed in §26.32 of this title (relating to Protection
Against Unauthorized Billing Charges ("Cramming")).

(b) Definitions. The following words and terms when used
in this section shall have the following meanings unless the context
indicates otherwise:

(1) Authorized telecommunications utility--Any telecom-
munications utility that submits a change request, after obtaining cus-
tomer authorization with verification, in accordance with the require-
ments of this section.

(2) Customer--Any person, including the person’s spouse,
in whose name telephone service is billed, including individuals, gov-
ernmental units at all levels of government, corporate entities, and any
other entity with legal capacity to request a change in local service
and/or telecommunications utilities.

(3) Executing telecommunications utility--Any telecom-
munications utility that effects a request that a customer’s preferred
telecommunications utility be changed. A telecommunications utility
may be treated as an executing telecommunications utility, however,
if it is responsible for any unreasonable delays in the execution of
telecommunications utility changes or for the execution of unau-
thorized telecommunications utility changes, including fraudulent
authorizations.
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(4) Submitting telecommunications utility--Any telecom-
munications utility that requests on behalf of a customer that the cus-
tomer’s preferred telecommunications utility be changed.

(5) Unauthorized telecommunications utility--Any
telecommunications utility that submits a change request that is not in
accordance with the requirements of this section.

(c) Changes in preferred telecommunications utility.

(1) Changes by a telecommunications utility. No telecom-
munications utility shall submit or execute a change on the behalf of a
customer in the customer’s selection of a provider of telecommunica-
tions service except in accordance with this section. Before a change
order is processed by the executing telecommunications utility, the sub-
mitting telecommunications utility must obtain authorization from the
customer that such change is desired for each affected telephone line(s)
and ensure that verification of the authorization is obtained in accor-
dance with 47 C.F.R. Subpart K. In the case of a change by written
solicitation, the submitting telecommunications utility must obtain ver-
ification as specified in 47 C.F.R. Subpart K, and subsection (d) of this
section, relating to "Letters of Agency." A change order must be veri-
fied by one of the following methods:

(A) Written or electronically signed authorization from
the customer in a form that meets the requirements of subsection (d) of
this section. A customer shall be provided the option of using another
authorization method in lieu of an electronically signed authorization.

(B) Electronic authorization placed from the telephone
number which is the subject of the change order except in exchanges
where automatic recording of the automatic number identification
(ANI) from the local switching system is not technically possible. The
submitting telecommunications utility must:

(i) ensure that the electronic authorization confirms
the information described in subsection (d)(3) of this section; and

(ii) establish one or more toll-free telephone num-
bers exclusively for the purpose of verifying the change so that a cus-
tomer calling toll-free number(s) will reach a voice response unit or
similar mechanism that records the required information regarding the
change and automatically records the ANI from the local switching sys-
tem.

(C) Oral authorization by the customer for the change
that meets the following requirements:

(i) The customer’s authorization shall be given to an
appropriately qualified and independent third party that obtains appro-
priate verification data including at a minimum, but not limited to, the
customer’s month and year of birth, mother’s maiden name, or the last
four digits of the customer’s social security number. A corporation or
partnership may provide its federal Employer Identification Number,
or last six digits thereof, and the name and job title of the authorized
representative for the corporation or partnership to satisfy this subpara-
graph.

(ii) The customer’s authorization and the customer’s
verification of authorization shall be electronically recorded in their
entirety on audio tape, a wave sound file, or other recording device that
is compatible with the commission’s equipment.

(iii) The recordings shall be dated and include clear
and conspicuous confirmation that the customer authorized the change
in telephone service provider.

(iv) The third party verification shall elicit, at a min-
imum, the identity of the customer, confirmation that the person on the
call is authorized to make the change in service, the name(s) of the

telecommunications utilities affected by the change (not including the
name of the displaced carrier), the telephone number(s) to be switched,
and the type of service involved. The third party verifier shall not mar-
ket or advertise the telecommunications utility’s services by providing
additional information, including information regarding preferred car-
rier freeze procedures.

(v) The third party verification shall be conducted in
the same language used in the sales transaction.

(vi) Automated systems shall provide customers the
option of speaking with a live person at any time during the call.

(vii) A telecommunications utility or its sales rep-
resentative initiating a three-way call or a call through an automated
verification system shall drop off the call once a three-way connection
with the third party verifier has been established unless:

(I) the telecommunications utility files sworn
written certification with the commission that the sales representative
is unable to drop off the sales call after initiating a third party
verification. Such certification should provide sufficient information
as to the reason(s) for the inability of the sales agent to drop off the
line after the third party verification is initiated. The carrier shall be
exempt from this requirement for a period of two years from the date
the certification was filed with the commission;

(II) telecommunications utilities that wish to ex-
tend their exemption from this clause must, before the end of the two-
year period, and every two years thereafter, recertify to the commission
the utility’s continued inability to comply with this clause.

(viii) The third party verification shall immediately
terminate if the sales agent of a telecommunications utility that has
filed a sworn written certification in accordance with clause (vii) of
this subparagraph responds to a customer inquiry or speaks after third
party verification has begun.

(ix) The independent third party shall:

(I) not be owned, managed, directed or con-
trolled by the telecommunications utility or the telecommunications
utility’s marketing agent;

(II) not have financial incentive to confirm
change orders; and

(III) operate in a location physically separate
from the telecommunications utility and the telecommunications
utility’s marketing agent.

(2) Changes by customer request directly to the local ex-
change company. If a customer requests a change in the customer’s
current preferred telecommunications utility by contacting the local ex-
change company directly, and that local exchange company is not the
chosen carrier or affiliate of the chosen carrier, the verification require-
ments in paragraph (1) of this subsection do not apply. The customer’s
current local exchange company shall maintain a record of the cus-
tomer’s request for 24 months.

(d) Letters of Agency (LOA). A written or electronically
signed authorization from a customer for a change of telecommuni-
cations utility shall use a letter of agency (LOA) as specified in this
subsection:

(1) The LOA shall be a separate or easily separable docu-
ment or located on a separate screen or webpage containing only the
authorization and verification language described in paragraph (3) of
this subsection for the sole purpose of authorizing the telecommunica-
tions utility to initiate a telecommunications utility change. The LOA
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must be fully completed, signed and dated by the customer request-
ing the telecommunications utility change. An LOA submitted with
an electronically signed authorization shall include the consumer dis-
closures required by the Electronic Signatures in Global and National
Commerce Act §101(c).

(2) The LOA shall not be combined with inducements of
any kind on the same document, screen, or webpage except that the
LOA may be combined with a check as specified in subparagraphs (A)
and (B) of this paragraph:

(A) An LOA combined with a check may contain only
the language set out in paragraph (3) of this subsection, and the neces-
sary information to make the check a negotiable instrument.

(B) A check combined with an LOA shall not contain
any promotional language or material but shall contain on the front and
back of the check in easily readable, bold-faced type near the signature
line, a notice similar in content to the following: "By signing this check,
I am authorizing (name of the telecommunications utility) to be my
new telephone service provider for (the type of service that will be
provided)."

(3) LOA language.

(A) At a minimum, the LOA shall be clearly legible,
printed in a text not smaller than 12-point type, and shall contain clear
and unambiguous language that includes and confirms:

(i) the customer’s billing name and address and each
telephone number to be covered by the preferred telecommunications
utility change order;

(ii) the decision to change preferred carrier from the
current telecommunications utility to the new telecommunications util-
ity;

(iii) that the customer designates (insert name of the
new telecommunications utility) to act as the customer’s agent for the
preferred carrier change;

(iv) that the customer understands that only one pre-
ferred telecommunications utility may be designated for each type of
service (local, intraLATA, and interLATA) for each telephone number.
The LOA shall contain separate statements regarding those choices, al-
though a separate LOA for each service is not required;

(v) that the customer understands that any preferred
carrier selection the customer chooses may involve a one-time charge
to the customer for changing the customer’s preferred telecommunica-
tions utility and that the customer may consult with the carrier as to
whether a fee applies to the change; and

(vi) appropriate verification data, including at a
minimum, but not limited to, the customer’s month and year of birth,
mother’s maiden name, or the last four digits of the customer’s social
security number. A corporation or partnership may provide a federal
Employer Identification Number, or last six digits thereof, and the
name and job title of the authorized representative of the corporation
or partnership to satisfy the requirements of this subparagraph.

(B) Any telecommunications utility designated in a
LOA as the customer’s preferred and authorized telecommunications
utility shall be the carrier directly setting rates for the customer.

(C) The following LOA form meets the requirements of
this subsection. Other versions may be used, but shall comply with all
of the requirements of this subsection.
Figure: 16 TAC §26.130(d)(3)(C)

(4) The LOA shall not require or suggest that a customer
take some action in order to retain the customer’s current telecommu-
nications utility.

(5) If any portion of an LOA is translated into another lan-
guage, then all portions of the LOA must be translated into that lan-
guage. Every LOA must be translated into the same language as pro-
motional materials, oral descriptions or instructions provided with the
LOA.

(6) The submitting telecommunications utility shall submit
a change order on behalf of a customer within 60 days after obtain-
ing a written or electronically signed LOA from the customer except
LOAs relating to multi-line and/or multi-location business customers
that have entered into negotiated agreements with a telecommunica-
tions utility to add presubscribed lines to their business locations during
the course of a term agreement shall be valid for the period specified
in the term agreement.

(e) Notification of alleged unauthorized change.

(1) When a customer informs an executing telecommuni-
cations utility of an alleged unauthorized telecommunications utility
change, the executing telecommunications utility shall immediately no-
tify both the authorized and alleged unauthorized telecommunications
utility of the incident.

(2) Any telecommunications utility, executing, authorized,
or alleged unauthorized, that is informed of an alleged unauthorized
telecommunications utility change shall direct the customer to contact
the Public Utility Commission of Texas for resolution of the complaint.

(3) The alleged unauthorized telecommunications utility
shall remove all unpaid charges pending a determination of whether
an unauthorized change occurred.

(4) The alleged unauthorized telecommunications utility
may challenge a complainant’s allegation of an unauthorized change
by notifying the complainant in writing to file a complaint with
the Public Utility Commission of Texas within 30 days after the
customer’s assertion of an unauthorized switch to the alleged unau-
thorized telecommunications utility. If the complainant does not file a
complaint within 30 days, the unpaid charges may be reinstated.

(5) The alleged unauthorized telecommunications utility
shall take all actions within its control to facilitate the customer’s
prompt return to the original telecommunications utility within three
business days of the customer’s request.

(6) The alleged unauthorized telecommunications utility
shall also be liable to the customer for any charges assessed to
change the customer from the authorized telecommunications utility
to the alleged unauthorized telecommunications utility in addition
to charges assessed for returning the customer to the authorized
telecommunications utility.

(f) Unauthorized changes.

(1) Responsibilities of the telecommunications utility that
initiated the change. If a customer’s telecommunications utility is
changed without verification consistent with this section, the telecom-
munications utility that initiated the unauthorized change shall:

(A) take all actions within its control to facilitate the
customer’s prompt return to the original telecommunications utility
within three business days of the customer’s request;

(B) pay all charges associated with returning the cus-
tomer to the original telecommunications utility within five business
days of the customer’s request;
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(C) provide all billing records to the original telecom-
munications utility related to the unauthorized change of services
within ten business days of the customer’s request;

(D) pay, within 30 business days of the customer’s re-
quest, the original telecommunications utility any amount paid to it by
the customer that would have been paid to the original telecommuni-
cations utility if the unauthorized change had not occurred;

(E) return to the customer within 30 business days of
the customer’s request:

(i) any amount paid by the customer for charges in-
curred during the first 30 days after the date of an unauthorized change;
and

(ii) any amount paid by the customer after the first
30 days in excess of the charges that would have been charged if the
unauthorized change had not occurred;

(F) remove all unpaid charges; and

(G) pay the original telecommunications utility for any
billing and collection expenses incurred in collecting charges from the
unauthorized telecommunications utility.

(2) Responsibilities of the original telecommunications
utility. The original telecommunications utility shall:

(A) inform the telecommunications utility that initiated
the unauthorized change of the amount that would have been charged
for identical services if the unauthorized change had not occurred,
within ten business days of the receipt of the billing records required
under paragraph (1)(C) of this subsection;

(B) where possible, provide to the customer all benefits
associated with the service, such as frequent flyer miles that would have
been awarded had the unauthorized change not occurred, on receiving
payment for service provided during the unauthorized change;

(C) maintain a record of customers that experienced an
unauthorized change in telecommunications utilities that contains:

(i) the name of the telecommunications utility that
initiated the unauthorized change;

(ii) the telephone number(s) affected by the unau-
thorized change;

(iii) the date the customer asked the telecommunica-
tions utility that made the unauthorized change to return the customer
to the original telecommunications utility; and

(iv) the date the customer was returned to the origi-
nal telecommunications utility; and

(D) not bill the customer for any charges incurred dur-
ing the first 30 days after the unauthorized change, but may bill the cus-
tomer for unpaid charges incurred after the first 30 days based on what
it would have charged if the unauthorized change had not occurred.

(g) Notice of customer rights.

(1) Each telecommunications utility shall make available
to its customers the notice set out in paragraph (3) of this subsection.

(2) Each notice provided under paragraph (5)(A) of this
subsection shall contain the name, address and telephone numbers
where a customer can contact the telecommunications utility.

(3) Customer notice. The notice shall state:
Figure: 16 TAC §26.130(g)(3)

(4) The customer notice requirements in paragraph (3)
of this subsection may be combined with the notice requirements of
§26.32(g)(1) and (2) of this title if all of the information required by
each is in the combined notice.

(5) Language, distribution and timing of notice.

(A) Telecommunications utilities shall send the notice
to new customers at the time service is initiated, and upon customer
request.

(B) Each telecommunications utility shall print the no-
tice in the white pages of its telephone directories, beginning with any
directories published 30 days after the effective date of this section and
thereafter. The notice that appears in the directory is not required to list
the information contained in paragraph (2) of this subsection.

(C) The notice shall be in both English and Spanish as
necessary to adequately inform the customer. The commission may
exempt a telecommunications utility from the Spanish requirement if
the telecommunications utility shows that 10% or fewer of its cus-
tomers are exclusively Spanish-speaking, and that the telecommunica-
tions utility will notify all customers through a statement in both Eng-
lish and Spanish that the information is available in Spanish by mail
from the telecommunications utility or at the utility’s offices.

(h) Compliance and enforcement.

(1) Records of customer verifications and unauthorized
changes.

(A) The submitting telecommunications utility must
maintain records of all change orders, including verifications of
customer authorizations, for a period of 24 months and shall provide
such records to the customer, if the customer challenges the change.

(B) A telecommunications utility shall provide a copy
of records maintained under the requirements of subsections (c), (d),
and (f)(2)(C) of this section to the commission staff on or before the
21st calendar day of staff’s request.

(C) The proof of authorization and verification of au-
thorization as required from the alleged unauthorized telecommunica-
tions utility pursuant to subparagraph (B) and paragraph (2)(A) of sub-
section (l) must establish a valid authorized telecommunications utility
change as defined by subsections (c) and (d) of this section. Failure by
the alleged unauthorized telecommunications utility to timely submit
a response that addresses the complainant’s assertions, relating to an
unauthorized change, within the time specified in subparagraph (B) or
paragraph (2) of subsection (l) establishes a violation of this section.

(2) Administrative penalties. If the commission finds that
a telecommunications utility is in violation of this section, the commis-
sion shall order the utility to take corrective action as necessary, and the
utility may be subject to administrative penalties pursuant to the Public
Utility Regulatory Act (PURA) §15.023 and §15.024.

(3) Evidence. Evidence supplied by the customer that
meets the standards set out in Texas Government Code §2001.081,
including, but not limited to, one or more affidavits from a customer
challenging the change, is admissible in a proceeding to enforce the
provisions of this section.

(4) Certificate revocation. The commission may suspend,
restrict, deny, or revoke the registration or certificate, including an
amended certificate, of a telecommunications utility, thereby denying
the telecommunications utility the right to provide service in this state,
pursuant to the provisions of either PURA §17.052 or PURA §55.306.

(5) Coordination with the office of the attorney general.
The commission shall coordinate its enforcement efforts regarding the

29 TexReg 4864 May 14, 2004 Texas Register



prosecution of fraudulent, unfair, misleading, deceptive, and anticom-
petitive business practices with the Office of the Attorney General in
order to ensure consistent treatment of specific alleged violations.

(i) Notice of identity of a customer’s telecommunications util-
ity. Any bill for telecommunications services must contain the follow-
ing information in easily-read, bold type in each bill sent to a customer.
Where charges for multiple lines are included in a single bill, this infor-
mation must appear on the first page of the bill if possible or displayed
prominently elsewhere in the bill:

(1) The name and telephone number of the telecommuni-
cations utility providing local exchange service if the bill is for local
exchange service.

(2) The name and telephone number of the primary interex-
change carrier if the bill is for interexchange service.

(3) The name and telephone number of the local exchange
and interexchange providers if the local exchange provider is billing
for the interexchange carrier. The commission may, for good cause,
waive this requirement in exchanges served by incumbent local ex-
change companies serving 31,000 access lines or less.

(4) A statement that customers who believe they have been
slammed may contact the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326, (512) 936-7120 or in Texas
(toll-free) 1 (888) 782-8477, fax: (512) 936-7003, e-mail address: cus-
tomer@puc.state.tx.us. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-7136.
This statement may be combined with the statement requirements of
§26.32(g)(4) of this title if all of the information required by each is in
the combined statement.

(j) Preferred telecommunications utility freezes.

(1) Purpose. A preferred telecommunications utility freeze
("freeze") prevents a change in a customer’s preferred telecommunica-
tions utility selection unless the customer gives consent to the local
exchange company that implemented the freeze.

(2) Nondiscrimination. All local exchange companies that
offer freezes shall offer freezes on a nondiscriminatory basis to all cus-
tomers regardless of the customer’s telecommunications utility selec-
tion except for local telephone service.

(3) Type of service. Customer information on freezes shall
clearly distinguish between intraLATA and interLATA telecommuni-
cations services. The local exchange company offering a freeze shall
obtain separate authorization for each service for which a freeze is re-
quested.

(4) Freeze information. All information provided by a
telecommunications utility about freezes shall have the sole purpose
of educating customers and providing information in a neutral way to
allow the customer to make an informed decision, and shall not market
or induce the customer to request a freeze. The freeze information
provided to customers shall include:

(A) a clear, neutral explanation of what a freeze is and
what services are subject to a freeze;

(B) instructions on lifting a freeze that make it clear that
these steps are in addition to required verification for a change in pre-
ferred telecommunications utility;

(C) an explanation that the customer will be unable to
make a change in telecommunications utility selection unless the cus-
tomer lifts the freeze, including information describing the specific pro-
cedures by which the freeze may be lifted; and

(D) a statement that there is no charge to the customer
to impose or lift a freeze.

(5) Freeze verification. A local exchange company shall
not implement a freeze unless the customer’s request is verified using
one of the following procedures:

(A) A written and signed or electronically signed autho-
rization that meets the requirements of paragraph (6) of this subsection.

(B) An electronic authorization placed from the tele-
phone number on which a freeze is to be imposed. The electronic
authorization shall confirm appropriate verification data including, but
not limited to, the customer’s month and year of birth, mother’s maiden
name, or the last four digits of the customer’s social security number
and the information required in paragraph (6)(G) of this subsection. A
corporation or partnership may provide a federal Employer Identifica-
tion Number, or last six digits thereof, and the name and job title of the
authorized representative of the corporation or partnership to satisfy
the requirements of this subparagraph. The local exchange company
shall establish one or more toll-free telephone numbers exclusively for
this purpose. Calls to the number(s) will connect the customer to a
voice response unit or similar mechanism that records the information
including the originating ANI.

(C) An appropriately qualified independent third party
obtains the customer’s oral authorization to submit the freeze that in-
cludes and confirms appropriate verification data as required by sub-
paragraph (B) of this paragraph. This shall include clear and conspic-
uous confirmation that the customer authorized a freeze. The indepen-
dent third party shall:

(i) not be owned, managed, or directly controlled by
the local exchange company or the local exchange company’s market-
ing agent;

(ii) not have financial incentive to confirm freeze re-
quests; and

(iii) operate in a location physically separate from
the local exchange company and its marketing agent.

(D) Any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(6) Written authorization. A written freeze authorization
shall:

(A) be a separate or easily separable document with the
sole purpose of imposing a freeze;

(B) be signed and dated by the customer;

(C) not be combined with inducements of any kind;

(D) be completely translated into another language if
any portion is translated;

(E) be translated into the same language as any educa-
tional materials, oral descriptions, or instructions provided with the
written freeze authorization;

(F) be printed with readable type of sufficient size to be
clearly legible; and

(G) contain clear and unambiguous language that con-
firms:

(i) the customer’s name, address, and telephone
number(s) to be covered by the freeze;
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(ii) the decision to impose a freeze on the telephone
number(s) and the particular service with a separate statement for each
service to be frozen;

(iii) that the customer understands that a change in
telecommunications utility cannot be made unless the customer lifts the
freeze; and

(iv) that the customer understands that there is no
charge for imposing or lifting a freeze.

(7) Lifting freezes. A local exchange company that exe-
cutes a freeze request shall allow customers to lift a freeze by:

(A) written and signed or electronically signed autho-
rization stating the customer’s intent to lift a freeze;

(B) oral authorization stating an intent to lift a freeze
confirmed by the local exchange company with appropriate confirma-
tion verification data as indicated in paragraph (5)(B) of this subsection;

(C) a three-way conference call with the local exchange
company, the telecommunications utility that will provide the service,
and the customer with appropriate confirmation verification data from
the customer as indicated in paragraph (5)(B) of this subsection; or

(D) any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(8) No customer charge. The customer shall not be charged
for imposing or lifting a freeze.

(9) Local service freeze prohibition. A local exchange
company shall not impose a freeze on local telephone service.

(10) Marketing prohibition. A local exchange company
shall not initiate any marketing of its services during the process of
implementing or lifting a freeze.

(11) Freeze records retention. A local exchange company
shall maintain records of all freezes and verifications for a period of 24
months and shall provide these records to customers and to the com-
mission staff upon request.

(12) Suggested freeze information language. Telecommu-
nications utilities that inform customers about freezes may use the fol-
lowing language. Other versions may be used, but shall comply with
all of the requirements of paragraph (4) of this subsection.
Figure: 16 TAC §26.130(j)(12)

(13) Suggested freeze authorization form. The following
form is recommended for written authorization from a customer re-
questing a freeze. Other versions may be used, but shall comply with
all of the requirements of paragraph (6) of this subsection.
Figure: 16 TAC §26.130(j)(13)

(14) Suggested freeze lift form. The following form is rec-
ommended for written authorization to lift a freeze. Other versions may
be used, but shall comply with all of the requirements of paragraph (7)
of this subsection.
Figure: 16 TAC §26.130(j)(14)

(k) Transferring customers from one telecommunications util-
ity to another.

(1) A telecommunications utility may acquire, through a
sale or transfer, either part or all of another telecommunications util-
ity’s customer base without obtaining each customer’s authorization
and verification in accordance with subsection (c)(1) of this section,
provided that the acquiring utility complies with this section. Any
telecommunications utility that will acquire customers from another
telecommunications utility that will no longer provide service due to

acquisition, merger, bankruptcy or any other reason, shall provide no-
tice to every affected customer. The notice shall be in a billing insert or
separate mailing at least 30 days prior to the transfer of any customer.
If legal or regulatory constraints prevent sending the notice at least 30
days prior to the transfer, the notice shall be sent promptly after all le-
gal and regulatory conditions are met. The notice shall:

(A) identify the current and acquiring telecommunica-
tions utilities;

(B) explain why the customer will not be able to remain
with the current telecommunications utility;

(C) explain that the customer has a choice of selecting
a service provider and may select the acquiring telecommunications
utility or any other telecommunications utility and that the customer
may incur a charge if the customer selects another telecommunications
utility;

(D) explain that if the customer wants another telecom-
munications utility, the customer should contact that telecommunica-
tions utility or the local telephone company;

(E) explain the time frame for the customer to make a
selection and what will happen if the customer makes no selection;

(F) identify the effective date that customers will be
transferred to the acquiring telecommunications utility;

(G) provide the rates and conditions of service of the
acquiring telecommunications utility and how the customer will be no-
tified of any changes;

(H) explain that the customer will not incur any charges
associated with the transfer;

(I) explain whether the acquiring carrier will be respon-
sible for handling complaints against the transferring carrier; and

(J) provide a toll-free telephone number for a customer
to call for additional information.

(2) The acquiring telecommunications utility shall provide
the Customer Protection Division (CPD) with a copy of the notice when
it is sent to customers.

(l) Complaints to the commission. A customer may file a com-
plaint with the commission’s CPD against a telecommunications utility
for any reasons related to the provisions of this section.

(1) Customer complaint information. CPD may request, at
a minimum, the following information:

(A) the customer’s name, address, and telephone num-
ber;

(B) a brief description of the facts of the complaint;

(C) a copy of the customer’s and spouse’s legal signa-
ture; and

(D) a copy of the most recent phone bill and any prior
phone bill that shows the switch in carrier.

(2) Telecommunications utility’s response to complaint.
After review of a customer’s complaint, CPD shall forward the
complaint to the telecommunications utility. The telecommunications
utility shall respond to CPD within 21 calendar days after CPD
forwards the complaint. The telecommunications utility’s response
shall include the following:

(A) all documentation related to the authorization and
verification used to switch the customer’s service; and
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(B) all corrective actions taken as required by subsec-
tion (f) of this section, if the switch in service was not verified in ac-
cordance with subsections (c) and (d) of this section.

(3) CPD investigation. CPD shall review all of the infor-
mation related to the complaint and make a determination on whether
or not the telecommunications utility complied with the requirements
of this section. CPD shall inform the complainant and the alleged unau-
thorized telecommunications utility of the results of the investigation
and identify any additional corrective actions that may be required.
CPD shall also inform, if known, the authorized telecommunications
utility if there was an unauthorized change in service.

(m) Additional requirements for changes involving certain
telecommunications utilities.

(1) Definitions. The following words and terms, when used
in this subsection, shall have the following meanings unless the context
clearly indicates otherwise.

(A) Local service provider (LSP)--the certified
telecommunications utility chosen by a customer to provide local
exchange service to that customer.

(B) Old local service provider (old LSP)--The local ser-
vice provider immediately preceding the change to a new local service
provider.

(C) New local service provider (new LSP)--The local
service provider from which the customer requests new service.

(D) Primary interexchange carrier (PIC)--the provider
chosen by a customer to carry that customer’s toll calls. For the pur-
poses of this subsection, any reference to primary interexchange carrier
refers to both interLATA and intraLATA toll carriers.

(E) Old primary interexchange carrier (old PIC)--The
primary interexchange carrier immediately preceding the change to a
new primary interexchange carrier.

(F) New primary interexchange carrier (new PIC)--The
primary interexchange carrier from which the customer requests new
service or continuing service after changing local service providers.

(G) Change execution--means the date the LSP initially
has knowledge of the PIC or LSP change in the switch.

(2) Contents and delivery of notice required by paragraphs
(3) and (4) of this subsection.

(A) Notice shall contain at least:

(i) the effective date of the change in the switch;

(ii) the customer’s billing name, address, and num-
ber; and

(iii) any other information necessary to implement
the change.

(B) If an LSP does not otherwise have the appropriate
contact information for notifying a PIC, then the LSP’s notification to
the PIC shall be deemed complete upon delivery of the notice to the
PIC’s address, facsimile number or e-mail address listed in the appro-
priate Utility Directory maintained by the commission.

(3) Notification requirements for change in PIC only. The
LSP shall notify the old PIC and the new PIC of the PIC change within
five business days of the change execution.

(A) The new PIC shall initiate billing the customer for
presubscribed services within five business days after receipt of such
notice.

(B) The old PIC shall discontinue billing the customer
for presubscribed services within five business days after receipt of
such notice.

(4) Notification requirements for change in LSP.

(A) Requirement of the new LSP to notify the old LSP.
Within five business days of the change execution, the new LSP shall
notify the old LSP of the change in the customer’s LSP.

(B) Requirement of the new LSP to notify the new PIC.
Within five business days of the change execution, the new LSP shall
notify the new PIC of the customer’s selection of such PIC as the cus-
tomer’s PIC.

(C) Requirement of the old LSP to notify the old PIC.
Within five business days of the old LSP’s receipt of notice pursuant
to subparagraph (A) of this paragraph, the old LSP shall notify the old
PIC that the old LSP is no longer the customer’s LSP.

(5) Requirements of the new PIC to initiate billing cus-
tomer. If the new PIC receives notice pursuant to paragraph (4)(B) of
this subsection, within five business days after receipt of such notice,
the new PIC shall initiate billing the customer for presubscribed ser-
vices.

(6) Requirements of the old PIC to discontinue billing cus-
tomer. If the old PIC receives notice pursuant to paragraph (4)(C) of
this subsection that the old LSP is no longer the customer’s LSP, the
old PIC shall discontinue billing the customer for presubscribed ser-
vices within seven business days after receipt of such notice, unless the
new LSP notifies the old PIC that it is the new PIC pursuant to para-
graph (4)(B) of this subsection.

(7) Compliance with this subsection is required by January
1, 2003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402916
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: May 20, 2004
Proposal publication date: November 7, 2003
For further information, please call: (512) 936-7223

♦ ♦ ♦
PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 70. INDUSTRIALIZED HOUSING
AND BUILDINGS
16 TAC §§70.10, 70.20, 70.30, 70.50, 70.71, 70.73 - 70.75,
70.80, 70.102

The Texas Department of Licensing and Regulation ("Depart-
ment") adopts amendments to existing rules at 16 Texas Ad-
ministrative Code, §§70.10, 70.20, 70.30, 70.50, 70.71, 70.73
- 70.75, 70.80, and 70.102 regarding the industrialized housing
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and buildings program as published in the February 6, 2004, is-
sue of the Texas Register (29 TexReg 1132) without changes
and will not be republished.

These rules are necessary to address statutory changes made
by Senate Bill (SB) 279, 78th Legislature, and to address the
codification of the Industrialized Housing and Buildings statute
made by House Bill (HB) 3507, 78th Legislature.

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. No comments were
received.

The new rules are adopted under Texas Occupations Code,
Chapter 1202 and Texas Occupations Code, Chapter 51,
which authorizes the Department to adopt rules as necessary
to implement this chapter and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 1202 and Texas Occu-
pations Code, Chapter 51. No other statutes, articles, or codes
are affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402777
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Effective date: May 17, 2004
Proposal publication date: February 6, 2004
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS
SUBCHAPTER C. TEXAS SUCCESS
INITIATIVE
19 TAC §4.54

The Texas Higher Education Coordinating Board adopts amend-
ments to §4.54(a)(3) concerning exemption from the require-
ments of the Texas Success Initiative, without changes to the
proposed text as published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1502). Specifically, the amendments
exempt high school students who achieve certain standards on
the Mathematics and the English/Language Arts sections of the
exit-level Texas Assessment of Knowledge and Skills from the
assessment required under this title for those corresponding sec-
tions.

There were no comments received regarding these amend-
ments.

The amendments are adopted under the Texas Education Code,
§51.3062, which gives the Coordinating Board the authority to
adopt rules concerning the Success Initiative.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402799
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Effective date: May 17, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 427-6127

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 6. TEXAS BOARD OF
PROFESSIONAL ENGINEERS

CHAPTER 131. PRACTICE AND PROCEDURE
The Texas Board of Professional Engineers adopts the repeal
of Texas Administrative Code, Title 22, Part 6, Texas Board of
Professional Engineers, Chapter 131, Practice and Procedure in
its entirety as a part of the rule review required by Chapter 2001,
Texas Government Code. The rules repealed and replaced
by new rules in new chapters are: Subchapter A, Bylaws and
Definitions, §§131.1 - 131.22, Subchapter B, Application for
License, §§131.31 - 131.38 and §§131.51 - 131.55, Subchapter
C, References, §§131.71 - 131.73, Subchapter D, Engineering
Experience, §131.81, Subchapter E, Education, §§131.91 -
131.94, Subchapter F, Examinations, §§131.101 - 131.108, Sub-
chapter G, Board Review of Application §§131.111 - 131.116,
Subchapter H, Licensing, Division 1, Professional Engineer
License, §§131.131 - 131.139, Division 2, Registration of Firms,
§§131.141 - 131.144, Subchapter I, Professional Conduct and
Ethics, §§131.151 - 131.156, Subchapter J, Compliance and
Enforcement, §§131.161 - 131.168, Subchapter K, Complaints,
§§131.171 - 131.177, Subchapter L, Hearings--Contested
Cases, §§131.181 - 131.223 and Subchapter M, Policy Advisory
Opinions, §§131.301 - 131.307. The rules are adopted without
changes to the proposed text as published in the February 20,
2004, issue of the Texas Register (29 TexReg 1568) and will not
be republished.

The Board adopts this action in conjunction with adopting five
new chapters to better organize the agency rules and proce-
dures. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule had to be re-proposed and adopted with the
new references. The Board has chosen at this time to fix some
organization problems in the existing rules as well as incorporate
new legislative requirements.

No comments were received regarding adoption of the rules.

SUBCHAPTER A. BYLAWS AND
DEFINITIONS
22 TAC §§131.1 - 131.22
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The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402920
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER B. APPLICATION FOR
LICENSE
22 TAC §§131.31 - 131.38, 131.51 - 131.55

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402921
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. REFERENCES
22 TAC §§131.71 - 131.73

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402922

Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. ENGINEERING
EXPERIENCE
22 TAC §131.81

The repeal is adopted pursuant to the Texas Engineering Prac-
tice Act, Texas Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402923
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER E. EDUCATION
22 TAC §§131.91 - 131.94

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402924
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER F. EXAMINATIONS
22 TAC §§131.101 - 131.108
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The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402926
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER G. BOARD REVIEW OF
APPLICATION
22 TAC §§131.111 - 131.116

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402925
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER H. LICENSING
DIVISION 1. PROFESSIONAL ENGINEER
LICENSE
22 TAC §§131.131 - 131.139

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402927
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
DIVISION 2. REGISTRATION OF FIRMS
22 TAC §§131.141 - 131.144

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402928
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER I. PROFESSIONAL CONDUCT
AND ETHICS
22 TAC §§131.151 - 131.156

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402929
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
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SUBCHAPTER J. COMPLIANCE AND
ENFORCEMENT
22 TAC §§131.161 - 131.168

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402930
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER K. COMPLAINTS
22 TAC §§131.171 - 131.177

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402931
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER L. HEARINGS-CONTESTED
CASES
22 TAC §§131.181 - 131.223

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402932
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER M. POLICY ADVISORY
OPINIONS
22 TAC §§131.301 - 131.307

The repeals are adopted pursuant to the Texas Engineering
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402933
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
CHAPTER 131. ORGANIZATION AND
ADMINISTRATION
The Texas Board of Professional Engineers adopts new rules
in Texas Administrative Code, Title 22, Part 6 Texas Board
of Professional Engineers, Chapter 131: Organization and
Administration. The adopted new rules are: Subchapter A,
Organization and Administration, §§131.1, 131.3, 131.5, 131.7,
131.9, 131.11, 131.13, 131.15, Subchapter B, Organization
of the Board Staff, §§131.31, 131.33, 131.35, Subchapter C,
Meetings, §§131.41, 131.43, 131.45, 131.47, 131.49, 131.51,
131.53, Subchapter D, Fiscal Matters, §131.61, §131.63,
Subchapter E, Cooperative Affiliations, §131.71, §131.73,
Subchapter F, Administration, §§131.81, 131.83, 131.85, Sub-
chapter G, Advisory Opinions, §§131.101, 131.103, 131.105,
131.107, 131.109, and, 131.111. The rules are adopted without
changes to the proposed text as published in the February 20,
2004, issue of the Texas Register (29 TexReg 1575) and will not
be republished.

The Board adopts this action in conjunction with repeal of the
existing Chapter 131: Practice and Procedure. Also, the board
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adopts this action in conjunction with adopting five new chapters
to better organize the agency rules and procedures.

As a part of the rule review required by Chapter 2001, Texas
Government Code, the Board must review and update the exist-
ing rules. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule must be re-proposed and adopted with the new
references. The Board has chosen at this time to re-organize the
existing rules, incorporate new legislative requirements, and de-
velop a framework to aid in future rule expansion.

Since most of the content of the adopted rules are a repeat of
the existing rules with few changes, the board will highlight sub-
stantive changes by subchapter. The adopted rules are not num-
bered consecutively and reserve numbers for future expansion.

In the adopted Subchapter A: Organization of the Board, the
board includes the statutory provision requiring the governor to
appoint the presiding officer of the board. In addition, the new
rules summarize the board member responsibilities and duties.
The adopted rule for board committees establishes a new pol-
icy advisory opinion committee and summarizes the statutory
requirements for the joint committee on the practice of engineer-
ing and architecture.

In the adopted Subchapter B: Organization of the Board Staff,
the board expands its employee training rules to comply with the
State Employee Training Act, §656, Texas Government Code.

In the adopted Subchapter C: Meetings, the board establishes by
rule a procedure for public comment at committee and full board
meetings. The new rule also allows for a member of the public to
request a topic within the jurisdiction of the board be placed on
a committee or full board agenda subject to the discretion of the
committee or board chair. In this subchapter, the existing rules
regarding meetings were modified to reflect the current language
in the statute.

In the adopted Subchapter D: Fiscal Matters, the board adopts
by reference procedures required by Chapter 2161 and Chapter
2260, Texas Government Code, relating to HUB requirements
and negotiating contract disputes.

In the adopted Subchapter E: Cooperative Affiliations, the board
adopts rules to clarify participation with the National Council of
Examiners for Engineering and Surveying , including establish-
ing the role and function of emeritus members from the board to
that organization. The new rule also describes the board’s initia-
tive to develop memoranda of understanding with organizations
with engineering related requirements.

In the adopted Subchapter F: Administration, the board adopts
definitions of commonly used terms and phrases in the rules and
adds several new definitions to the existing list of definitions in-
cluding advisory opinion and number, various acronyms for orga-
nizations related to licensure, and recognized institution of higher
education relevant toward meeting the educational requirements
for licensure. The new rules also summarize the procedures for
making board rules and provides a provision for the statute to
take precedent over an existing rule if the statute becomes ef-
fective before the rule can be modified.

And, finally, in the adopted Subchapter G: Advisory Opinions,
the board adopts the existing rules regarding advisory opinions;
however, the definitions of the previous rule have been moved to
the earlier section on definitions and the board adds a provision
to clarify that reconsideration or revision of an existing opinion
shall be treated as a new request.

One comment was received from the Texas Council of Engi-
neering Companies (CEC) concerning §131.81 Definitions. The
comment requested the addition of a new definition concern-
ing "Direct Supervision of Engineering Construction". Subse-
quent discussion between TBPE and CEC determined that fur-
ther discussion was needed to draft appropriate language and
no changes were made to the adopted rule text.

SUBCHAPTER A. ORGANIZATION OF THE
BOARD
22 TAC §§131.1, 131.3, 131.5, 131.7, 131.9, 131.11, 131.13,
131.15

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402934
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER B. ORGANIZATION OF THE
BOARD STAFF
22 TAC §§131.31, 131.33, 131.35

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402935
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. MEETINGS
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22 TAC §§131.41, 131.43, 131.45, 131.47, 131.49, 131.51,
131.53

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402936
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. FISCAL MATTERS
22 TAC §131.61, §131.63

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402937
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER E. COOPERATIVE
AFFILIATIONS
22 TAC §131.71, §131.73

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402938
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER F. ADMINISTRATION
22 TAC §§131.81, 131.83, 131.85

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402939
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER G. ADVISORY OPINIONS
22 TAC §§131.101, 131.103, 131.105, 131.107, 131.109,
131.111

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402940
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
CHAPTER 133. LICENSING
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The Texas Board of Professional Engineers adopts new rules
in Texas Administrative Code, Title 22, Part 6 Texas Board
of Professional Engineers, Chapter 133: Licensing. The
adopted new rules are: Subchapter A, Engineer-in-Training,
§133.1, §133.3, Subchapter B, Professional Engineer Licenses,
§133.11, §133.13, Subchapter C, Application Requirements,
§§133.21, 133.23, 133.25, 133.27, Subchapter D, Education,
§§133.31, 133.33, 133.35, 133.37, Subchapter E, Experience,
§133.41, §133.43, Subchapter F, Reference Documentation,
§§133.51, 133.53, 133.55, Subchapter G, Examinations,
§§133.61, 133.63, 133.65, 133.67, 133.69, 133.71, 133.73,
133.75, Subchapter H, Review Process of Applications and
License Issuance, §§133.81, 133.83, 133.85, 133.87, 133.89,
133.91, 133.93, 133.95, 133.97. Sections 133.1, 133.3, 133.11,
133.13, 133.21, 133.23, 133.25, 133.27, 133.31, 133.33,
133.35, 133.37, 133.41, 133.43, 133.51, 133.53, 133.55,
133.63, 133.65, 133.67, 133.71, 133.73, 133.75, 133.81,
133.83, 133.85, 133.89, 133.91, 133.93, 133.95, 133.97 are
adopted without changes to the proposed text as published in
the February 20, 2004, issue of the Texas Register (29 TexReg
1584) and will not be republished. Sections 133.61, 133.69 and
133.87 are adopted with non-substantive changes. The text of
the rules will be republished.

The Board adopts this action in conjunction with repeal of the
existing Chapter 131: Practice and Procedure. Also, the board
adopts this action in conjunction with adopting five new chapters
to better organize the agency rules and procedures.

As a part of the rule review required by Chapter 2001, Texas
Government Code, the Board must review and update the exist-
ing rules. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule must be re-proposed and adopted with the new
references. The Board has chosen at this time to re-organize the
existing rules, incorporate new legislative requirements, and de-
velop a framework to aid in future rule expansion.

Since most of the content of the rules are a repeat of the exist-
ing rules with few changes, the board will highlight substantive
changes by subchapter. The adopted rules are not numbered
consecutively and reserves numbers for future expansion.

In the adopted Subchapter A: Engineer-in-Training, the board
re-establishes rules relating to engineer-in-training in one sub-
section prior to the rules relating to professional engineer licen-
sure. The board clarifies that transcripts submitted since Jan-
uary 1, 2002 to qualify for this certification may be used toward
licensure requirements.

In the adopted Subchapter B: Profession Engineer Licenses, the
board re-organizes the existing rules related to types of licenses
and includes new provisions as allowed by statute for reciprocal
licenses. The board summarizes and updates the list of recog-
nized disciplines of engineering and lists the disciplines in which
a national examination is supplied by the National Council of Ex-
aminers of Engineering and Surveying.

In the adopted Subchapter C: Application Requirements, the
board summarizes the necessary elements of a license applica-
tion and sets forth the licensure procedures for a former license
holder with an expired license, for an engineering educator,
and for a reciprocal license for a person holding a license from
a jurisdiction the board has determined to have substantially
equivalent licensure requirements.

In the adopted Subchapter D: Education, the board adopts the
existing rules related to acceptable educational credentials for

licensure. The board clarifies and strengthens the board rules
to not allow distance learning degrees unless those degrees are
obtained from a recognized institution of higher education as de-
fined in the board rules. In addition, the board proposes to make
allowances for those graduating from programs, such as those
in Europe and Canada, with sufficient technical content to gain
licensure through the examination process only.

In the adopted Subchapter E: Experience, the board adopts the
existing rules in a more organized arrangement.

In the adopted Subchapter F: Reference Documentation, the
board adopts the existing rules but reduces the number of ref-
erences to three as allowed by the new statutory requirements.
In addition, the board adopts a new rule to post a list of appli-
cants for licensure on the website to allow for public comment.

In the adopted Subchapter G: Examinations, the board adopts
the existing rules related to examinations requirements.

In the adopted Subchapter H: Review Process of Applications
and License Issuance, the board re-organizes the existing rules
related to accepting and reviewing applications. In the new rules,
the board clarifies that by submitting an application and fee, an
applicant attests that he or she has reviewed the requirements
and is eligible for licensure and that no refunds will be granted.
The board further breaks down the existing rules into staff duties
and board duties. The new rules clarify the executive director’s
authority to deny licensure without further board action for those
who do not meet the minimum requirements for licensure. Those
applicants who are denied on this basis may follow the rule pro-
cedures to appeal such a decision. The board also initiates a one
year waiting period between an applicant not passing the exam-
ination in the allotted period or increased educational instruction
before such an applicant can re-apply. And, in this subchapter,
the board adopts a formal procedure for a license holder to add
up to two additional branches to the public board records.

In this rule restructuring process, the board has removed the
existing rules in the licensing division relating to renewal and firm
registration to new chapters on Compliance and Firms and Sole
Proprietorships.

No comments were received regarding adoption of the rules.

SUBCHAPTER A. ENGINEER-IN-TRAINING
22 TAC §133.1, §133.3

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402941
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723
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♦ ♦ ♦
SUBCHAPTER B. PROFESSIONAL
ENGINEER LICENSES
22 TAC §133.11, §133.13

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402942
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. APPLICATION
REQUIREMENTS
22 TAC §§133.21, 133.23, 133.25, 133.27

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402943
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. EDUCATION
22 TAC §§133.31, 133.33, 133.35, 133.37

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of

its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402944
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER E. EXPERIENCE
22 TAC §133.41, §133.43

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402945
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER F. REFERENCE DOCUMEN-
TATION
22 TAC §§133.51, 133.53, 133.55

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402946
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Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER G. EXAMINATIONS
22 TAC §§133.61, 133.63, 133.65, 133.67, 133.69, 133.71,
133.73, 133.75

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§133.61. Engineering Examinations Required for a License to Prac-
tice as a Professional Engineer.

(a) Applicants are required to take two written experience and
knowledge examinations, furnished and graded by the NCEES or by the
board, or request a waiver of such examinations pursuant to §133.69 of
this chapter (relating to Waiver of Examinations), and the Texas En-
gineering Professional Conduct and Ethics examination, furnished and
graded by the board.

(b) All examinations shall be in the English language.

(c) Experience and knowledge examinations may be an
eight-hour Fundamentals of Engineering examination and an
eight-hour Principles and Practice of Engineering examination
prepared by the NCEES or equivalent as determined by the board.

(d) The board shall adopt an examination schedule at least
once a year, which shall include at least the following information:

(1) the places where the examinations shall be held;

(2) the dates of the examinations and the deadline date for
an examinee to schedule an examination;

(3) fees for each examination; and

(4) types of examinations offered.

(e) Examinations may be scheduled by obtaining the necessary
form from the board office and timely submission to the board with the
appropriate examination fee.

(f) Individuals who plan to take an examination must have their
completed examination scheduling form and the appropriate fee in the
board office by the close of regular business on the date established by
the applicable examination schedule adopted by the board.

(g) Applicants providing an official verification from an
NCEES member board certifying that they have passed the eight-hour
examination(s) in that state shall not be required to take the examina-
tion(s) again.

(h) Examination fees shall not be refunded, but may be appli-
cable to future examination administrations if an examinee makes a
timely request seven weeks prior to the examination and if approved
by the executive director.

(i) Examination candidates who have been called into active
U.S. military duty or who are re-assigned military personnel and will
not be available to sit for an examination may request the examination

cycle be postponed and any paid examination fees encumbered toward
a future examination date. Such candidates shall submit adequate doc-
umentation, including copies of orders, and a request to postpone the
examination cycle to the board. The candidate shall notify the board
of their availability to resume the examination cycle within 60 days of
release from active duty or when they are deployed to a location that
provides a board approved examination.

(j) All examinations shall be administered to applicants with
disabilities in compliance with the Americans with Disabilities Act of
1990 (42 U.S.C. Section 12101 et seq.), and its subsequent amend-
ments. Special accommodations can be provided for examinees with
physical or mental impairments that substantially limit life activities.

(1) Any individual with a disability who wishes to request
special accommodations must submit a Disability Assessment Form
that has been completed and signed by the examinee and an appropriate
licensed health care professional.

(2) The Disability Assessment Form must be submitted at
least sixty (60) days prior to the examination to assure ample time to
process the request. Requests for special accommodations submitted
less than sixty (60) days prior to the date of the examination may not
leave sufficient time for approval with the testing service.

(3) The board may request additional documentation to
substantiate a request for special accommodations.

(4) The board will accept, review, and submit requests for
special accommodations to the testing service for approval and an ex-
aminee will be notified of approval of the request or reason for denial
of the request.

(k) Pursuant to Texas Occupations Code §54.002, if an exam-
ination candidate’s religious beliefs prevent the candidate from taking
an examination on a religious holy day that conflicts with the normally
scheduled examination date, the candidate shall, at the time of exami-
nation scheduling, submit a written request to board to take the exam-
ination on an alternate date.

(l) Upon successful passage of the experience and knowledge
examinations, or being granted a waiver of one or both examinations
pursuant to §133.69 of this chapter (relating to Waiver of Examina-
tions), an applicant shall be considered to have met the examination
requirements for licensure as a professional engineer in Texas.

§133.69. Waiver of Examinations.
(a) Examinations are considered an integral part of the licens-

ing process; all applicants are expected to have passed the examinations
or to offer sufficient evidence of their qualifications in the absence of
passage of the examinations. The board may waive one or both of the
examination on the fundamentals of engineering or examination on the
principles and practice of engineering for applicants who:

(1) do not pose a threat to the public health, safety, or wel-
fare;

(2) request a waiver in writing at the time the application is
filed; and

(3) meet one of the following requirements:

(A) persons who have 12 or more years of creditable
engineering experience, as evaluated by the board under §133.43 of this
chapter (relating to Experience Evaluation), and meet the educational
requirements of §1001.302(a)(1)(A) of the Act; or

(B) persons who have 16 years of creditable engineer-
ing experience, as evaluated by the board under §133.43 of this chapter
(relating to Experience Evaluation), and meet the educational require-
ments of §1001.302(a)(1)(B) of the Act; or
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(C) persons who have a Ph.D. degree in engineering
from a college or university having an undergraduate or master’s
degree program in a related branch of engineering that is accredited
or approved by the Engineering Accreditation Commission of the
Accreditation Board for Engineering and Technology, United States
(EAC/ABET), and who began teaching engineering prior to September
1, 2001, and have:

(i) taught in an EAC/ABET-accredited or -approved
program for at least four years, or have at least four years of experi-
ence consisting of a combination of EAC/ABET teaching experience
or other creditable engineering experience, as evaluated by the board
under §133.43 of this chapter (relating to Experience Evaluation), to
request waiver of the examination on the fundamentals of engineering;
or

(ii) taught in an EAC/ABET-accredited or -ap-
proved program for at least six years, or have at least six years of
experience consisting of a combination of EAC/ABET teaching
experience or other creditable engineering experience, as evaluated by
the board under §133.43 of this chapter (relating to Experience Evalu-
ation), to request waiver of both the examination on the fundamentals
of engineering and the examination on the principles and practice of
engineering ;

(D) persons who have a Ph.D. degree in engineering not
qualifying under Paragraph C of this section or other related field of sci-
ence or mathematics that is individually assessed and approved by the
board during the evaluation process, and who began teaching engineer-
ing prior to September 1, 2001, and have taught in an EAC/ABET-ac-
credited or -approved program for at least eight years, or have at least
eight years of experience consisting of a combination of EAC/ABET
teaching experience or other creditable engineering experience, as eval-
uated by the board under §133.43 of this chapter (relating to Experience
Evaluation), to request waiver of either or both the examination on the
fundamentals of engineering and /or the examination on the principles
and practice of engineering .

(b) An applicant is not eligible to request a waiver of the ex-
amination on the principles and practice of engineering if the applicant
has taken and failed any examination on the principles and practice of
engineering within the previous four years.

(c) Applicants requesting a waiver from any examination(s)
shall file any additional information needed to substantiate the eligibil-
ity for the waiver with the application, as provided in §133.51 of this
chapter (relating to Reference Providers), and §133.52 of this chap-
ter (relating to Reference Statements). The board shall review all ele-
ments of the application to evaluate waiver request(s) and may grant a
waiver(s) to qualified applicants.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402947
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦

SUBCHAPTER H. REVIEW PROCESS OF
APPLICATIONS AND LICENSE ISSUANCE
22 TAC §§133.81, 133.83, 133.85, 133.87, 133.89, 133.91,
133.93, 133.95, 133.97

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§133.87. Final Action on Applications.

(a) Upon approval of an application by the executive director,
the licensing committee, or the board in a manner provided in this sub-
chapter, the executive director shall:

(1) approve an application subject to the applicant’s taking
and passing the examination on the principles and practice of engineer-
ing; or

(2) issue a license to an applicant who has passed the ex-
amination on the principles and practice of engineering or who has had
that examination waived.

(b) The board shall deny an application if any of the following
occurs:

(1) the application has been administratively withdrawn for
a period of six months;

(2) three of the professional engineer board members or
majority of the full board voted to deny an application on the basis
that the applicant does not meet the requirements of §1001.302 of the
Act; or

(3) the applicant did not pass the examination on the prin-
ciples and practice of engineering in the prescribed time.

(c) An applicant who has been denied a license for failure
to pass the examination on the principles and practice of engineering
within the prescribed time may not re-apply for a license until one
(1) year has passed from the date on the notification of failure to
pass the examination or until the applicant has completed at least
six (6) additional hours of formal classroom courses relevant to the
applicant’s dominant branch or discipline of experience.

(d) The board by vote shall confirm the action taken on a li-
cense at its next regularly scheduled meeting.

(e) The executive director shall advise the applicant in writing
of any decision of the executive director, the licensing committee, or
the board, as applicable.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402948
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦

ADOPTED RULES May 14, 2004 29 TexReg 4877



CHAPTER 135. FIRMS AND SOLE
PROPRIETORSHIPS REGISTRATIONS
22 TAC §§135.1, 135.3, 135.5

The Texas Board of Professional Engineers adopts new rules in
Texas Administrative Code, Title 22, Part 6 Texas Board of Pro-
fessional Engineers, Chapter 135: Firms and Sole Proprietor-
ships. The adopted new rules are §§135.1, 135.3, and 135.5.
Sections 135.1 and 135.5 are adopted without changes to the
proposed text as published in the February 20, 2004, issue of
the Texas Register (29 TexReg 1597) and will not be republished.
Section 135.3 is adopted with non-substantive changes. The text
of the rule will be republished.

The Board adopts this action in conjunction with repeal of the
existing Chapter 131: Practice and Procedure. Also, the board
adopts this action in conjunction adopting five new chapters to
better organize the agency rules and procedures.

As a part of the rule review required by Chapter 2001, Texas
Government Code, the Board must review and update the exist-
ing rules. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule must be adopted with the new references. The
Board has chosen at this time to re-organize the existing rules,
incorporate new legislative requirements, and develop a frame-
work to aid in future rule expansion.

Since most of the content of the rules are a repeat of the ex-
isting rules with few changes, the board highlights substantive
changes. The adopted rules are not numbered consecutively
and reserves numbers for future expansion.

In this new Chapter, the board adopts the existing rules regarding
firm and sole proprietorship registration. The registration com-
pliance and renewal requirements are being adopted as a sub-
chapter in the new chapter on Compliance.

No comments were received regarding adoption of the rules.

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§135.3. Application for a Certificate of Registration.

(a) The board may issue a certificate of registration only to
applicant firms having submitted sufficient information to meet the re-
quirements set forth in §1001.405 of the Act and this section.

(b) The authorized official of the firm shall complete the form
furnished by the board including but not limited to the following infor-
mation listed in paragraphs (1)-(6) of this subsection:

(1) the name, address, and communication number of the
firm offering to engage or engaging in the practice of professional en-
gineering for the public in Texas;

(2) the name, position, address, and communication num-
bers of each officer or director;

(3) the name, address, and current active Texas profes-
sional engineer license number of each regular, full-time engineer
employee performing engineering for the public in Texas on behalf of
the firm;

(4) the name, location, and communication numbers of
each subsidiary or branch office offering to engage or engaging in the
practice of professional engineering for the public in Texas, if any;

(5) a signed statement attesting to the correctness and com-
pleteness of the application; and

(6) a registration fee as established by the board.

(c) For a firm that offers or performs services only on a part-
time basis, the professional engineer who has physical presence, is an
employee of the firm, and offers or performs the engineering work or
who directly supervises the engineering work while the firm is in oper-
ation shall satisfy the requirement of the regular, full-time employee.

(d) The application fee will not be refunded.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402949
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
CHAPTER 137. COMPLIANCE AND
PROFESSIONALISM
The Texas Board of Professional Engineers adopts new rules
in Texas Administrative Code, Title 22, Part 6 Texas Board
of Professional Engineers, Chapter 137: Compliance and
Professionalism. The adopted new rules are: Subchapter A,
Individual and Engineer Compliance, §§137.1, 137.3, 137.5,
137.7, 137.9, 137.11, 137.13, 137.15, 137.17, Subchapter B,
Sealing Requirements, §§137.31, 137.33, 137.35, 137.37, Sub-
chapter C, Professional Conduct and Ethics, §§137.51, 137.53,
137.55, 137.57, 137.59, 137.61, 137.63, 137.65, Subchapter D,
Firm Sole Proprietorship and Governmental Entity Compliance,
§§137.71, 137.73, 137.75, 137.77, and 137.79. Sections 137.1,
137.3, 137.5, 137.7, 137.9, 137.11, 137.13, 137.15, 137.31,
137.33, 137.35, 137.37, 137.51, 137.53, 137.55, 137.57,
137.59, 137.63, 137.65, 137.71, 137.73, 137.75 and 137.79 are
adopted without changes to the proposed text as published in
the February 20, 2004, issue of the Texas Register (29 TexReg
1599) and will not be republished. Sections 137.17, 137.61,
137.63 and 137.77 are adopted with non-substantive changes.
The text of the rules will be republished.

The Board adopts this action in conjunction with repeal of the
existing Chapter 131: Practice and Procedure. Also, the board
adopts this action in conjunction with adopting five new chapters
to better organize the agency rules and procedures.

As a part of the rule review required by Chapter 2001, Texas
Government Code, the Board must review and update the exist-
ing rules. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule must be re-proposed and adopted with the new
references. The Board has chosen at this time to re-organize the
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existing rules, incorporate new legislative requirements, and de-
velop a framework to aid in future rule expansion.

Since most of the content of the adopted rules are a repeat of
the existing rules with few changes, the board will highlight sub-
stantive changes by subchapter. The adopted rules are not num-
bered consecutively and reserves numbers for future expansion.

In the adopted Subchapter A: Individual and Engineer Compli-
ance, the board adopts new rules to describe titles a license
holder and non-license holder may use based on new statutory
provisions. In addition, the board includes in this subchapter,
the activities a license holder must perform to maintain a license
in good standing including address/employment change notifi-
cation, renewal, and continuing education. The new rules also
change the existing board requirement for renewing an expired
license as mandated in the statute. The board also recently
adopted rules describing the procedures for claiming inactive
status and for returning to active status.

In the adopted Subchapter B: Sealing Requirements, the board
re-organizes the existing rules into a more logical fashion and ad-
dresses electronic sealing requirements. A new rule is adopted
to summarize acts of misconduct relating to sealing and signing
engineering work.

In the adopted Subchapter C: Professional Conduct and Ethics,
the board re-proposes and adopts the existing rules. In addition,
the board creates a new rule from an existing rule paragraph
regarding an engineer’s compliance the Professional Services
Procurement Act.

In the adopted Subchapter D: Firm, Sole Proprietorship, and
Governmental Entity Compliance, the board re-organizes the
existing rules from the previous chapter that relate to activities
firms, sole proprietorships, and governmental entities must
perform to maintain compliance with the Act. The new rules
clarify that it is a violation of the Act to obtain a registration using
fraudulent or misleading information including circumventing
the statutory requirement to employ a full-time professional
engineer on staff. In addition, the board adopts a new rule
setting standards for compliance with the Professional Services
Procurement Act for governmental entities or the board will
report the entity to the appropriate jurisdictional authority.

Two comments were received from the Texas Council of En-
gineering Companies (CEC) concerning §137.33(h) Sealing
Procedures and §137.35 Electronic Seals and Sealing Re-
quirements. The comments for §137.33(h) Sealing Procedures
included language to clarify engineering activities regarding
governmental review of engineering work. The comments for
§137.35 Electronic Seals and Sealing Requirements urged the
board to study the issue of electronic signatures. Subsequent
discussion between TBPE and CEC determined that further
discussion was needed to draft appropriate language and no
changes were made to the adopted rule text. The rules were
adopted with non-substantive changes.

SUBCHAPTER A. INDIVIDUAL AND
ENGINEER COMPLIANCE
22 TAC §§137.1, 137.3, 137.5, 137.7, 137.9, 137.11, 137.13,
137.15, 137.17

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of

its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§137.17. Continuing Education Program.

(a) Each license holder shall meet the Continuing Education
Program (CEP) requirements for professional development as a condi-
tion for license renewal.

(b) Terms used in this section are defined as follows:

(1) Professional Development Hour (PDH) - A contact
hour (clock hour) of CEP activity. PDH is the basic unit for CEP
reporting.

(2) Continuing Education Unit (CEU) - Unit of credit cus-
tomarily used for continuing education courses. One continuing educa-
tion unit equals 10 hours of class in an approved continuing education
course.

(3) College/Unit Semester/Quarter Hour - Credit for course
in ABET-approved program or other related college course.

(4) Course/Activity - Any qualifying course or activity
with a clear purpose and objective which will maintain, improve, or
expand the skills and knowledge relevant to the license holder’s field
of practice.

(c) Every license holder is required to obtain 15 PDH units
during the renewal period year.

(d) A minimum of 1 PDH per renewal period must be in the
area of professional ethics, roles and responsibilities of professional
engineering, or review of the Texas Engineering Practice Act and Board
Rules.

(e) If a license holder exceeds the annual requirement in any
renewal period, a maximum of 15 PDH units may be carried forward
into the subsequent renewal period. Professional Development Hours
must not be anticipated and cannot be used for more than one renewal
period.

(f) PDH units may be earned as follows:

(1) Successful completion or auditing of college credit
courses.

(2) Successful completion of continuing education courses,
either offered by a professional or trade organization, university or col-
lege, or offered in-house by a corporation, other business entity, profes-
sional or technical societies, associations, agencies, or organizations, or
other group.

(3) Successful completion of correspondence, on-line, tele-
vised, videotaped, and other short courses/tutorials.

(4) Presenting or attending qualifying seminars, in-house
courses, workshops, or professional or technical presentations made
at meetings, conventions, or conferences sponsored by a corporation,
other business entity, professional or technical societies, associations,
agencies, or organizations, or other group.

(5) Teaching or instructing as listed in paragraphs (1)
through (4) above.

(6) Authoring published papers, articles, books, or ac-
cepted licensing examination items.

(7) Active participation in professional or technical soci-
eties, associations, agencies, or organizations, including:

(A) Serving as an elected or appointed official;

(B) Serving on a committee of the organization;
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(C) Serving in other official positions.

(8) Patents Issued.

(9) Engaging in self-directed study.

(g) All activities described in §137.17(f) of this title shall be
relevant to the practice of a technical profession and may include tech-
nical, ethical, or managerial content.

(h) The conversion of other units of credit to PDH units is as
follows:

(1) 1 College or unit semester hour - 15 PDH

(2) 1 College or unit quarter hour - 10 PDH

(3) 1 Continuing Education Unit - 10 PDH

(4) 1 Hour of professional development in course work,
seminars, or professional or technical presentations made at meetings,
conventions, or conferences - 1 PDH

(5) 1 Hour of professional development through self-di-
rected study (Not to exceed 5 PDH) - 1 PDH

(6) Each published paper, article, or book - 10 PDH

(7) Active participation in professional or technical society,
association, agency, or organization (Not to exceed 5 PDH per organ-
ization) - 1 PDH

(8) Each patent issued - 15 PDH

(9) Other activities shall be credited at 1 PDH for each hour
of participation in the activity.

(i) Determination of Credit

(1) The Board shall be the final authority with respect to
whether a course or activity meets the requirements of these rules.

(2) The Board shall not pre-approve or endorse any CEP
activities. It is the responsibility of each license holder to assure that
all PDH credits claimed meet CEP requirements.

(3) Credit for college or community college approved
courses will be based upon course credit established by the college.

(4) Credit for qualifying seminars and workshops will be
based on one PDH unit for each hour of attendance. Attendance at
qualifying programs presented at professional and/or technical society
meetings will earn PDH units for the actual time of each program.

(5) Credit for self-directed study will be based on one PDH
unit for each hour of study and is not to exceed 5 PDH per renewal
period. Credit determination for self-directed study is the responsibility
of the license holder and subject to review as required by the board.

(6) Credit determination for activities described in subsec-
tion (h)(4) of this section is the responsibility of the license holder and
subject to review as required by the board.

(7) Credit for activity described in subsection (h)(7) of this
section requires that a license holder serve as an officer of the organiza-
tion, actively participate in a committee of the organization, or perform
other activities such as making or attending a presentation at a meeting
or writing a paper presented at a meeting. PDH credits are not earned
until the end of each year of service is completed.

(8) Teaching credit is valid for teaching a course or seminar
for the first time only.

(j) The license holder is responsible for maintaining records to
be used to support credits claimed. Records required include, but are
not limited to:

(1) a log showing the type of activity claimed, sponsoring
organization, location, duration, instructor’s or speaker’s name, and
PDH credits earned; and

(2) attendance verification records in the form of comple-
tion certificates or other documents supporting evidence of attendance.

(k) The license holder must submit CEP certification and a list
of each activity, date, and hours claimed that satisfy the CEP require-
ment for that renewal year with the renewal application and fee.

(l) CEP records for each license holder must be maintained for
a period of three years by the license holder.

(m) CEP records for each license holder are subject to audit by
the board or its authorized representative.

(1) Copies must be furnished, if requested, to the Board or
its authorized representative for audit verification purposes.

(2) If upon auditing a license holder, the Board finds that
the activities cited do not fall within the bounds of educational, techni-
cal, ethical, or professional management activities related to the prac-
tice of engineering; the board may require the license holder to acquire
additional PDH as needed to fulfill the minimum CEP requirements.

(n) A license holder may be exempt from the professional de-
velopment educational requirements for one of the following reasons
listed in paragraphs (1)-(4) of this subsection:

(1) New license holders by way of examination shall be
exempt for their first renewal period.

(2) A license holder serving on active duty and deployed
outside the United States, its possessions and territories, in or for the
military service of the United States for a period of time exceeding one
hundred twenty (120) consecutive days in a year shall be exempt from
obtaining the professional development hours required during that year.

(3) License holders experiencing physical disability,
illness, or other extenuating circumstances as reviewed and approved
by the board may be exempt. Supporting documentation must be
furnished to the board.

(4) License holders who list their status as "Inactive" and
who further certify that they are no longer receiving any remuneration
from providing professional engineering services in Texas shall be ex-
empt from the professional development hours required.

(o) A license holder may bring an inactive license to active
status by obtaining all delinquent PDH units. However, if the total
number required to become current exceeds 30 units, then 30 units shall
be the maximum number required.

(p) Noncompliance:

(1) If an license holder does not certify that CEP require-
ments have been met for a renewal period, the license shall be consid-
ered expired and subject to late fees and penalties.

(2) A determination by audit that CEP requirements have
been falsely reported shall be considered to be misconduct and will
subject the license holder to disciplinary action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402950
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Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER B. SEALING REQUIREMENTS
22 TAC §§137.31, 137.33, 137.35, 137.37

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402951
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. PROFESSIONAL CONDUCT
AND ETHICS
22 TAC §§137.51, 137.53, 137.55, 137.57, 137.59, 137.61,
137.63, 137.65

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§137.61. Engineers Shall Maintain Confidentiality of Clients.

(a) The engineer may reveal confidences and private informa-
tion only with a fully informed client’s or employer’s consent, or when
required by law or court order; or when those confidences, if left undis-
closed, would constitute a threat to the health, safety or welfare of the
public.

(b) The engineer shall not use a confidence or private informa-
tion regarding a client or employer to the disadvantage of such client
or employer or for the advantage of a third party.

(c) The engineer shall exercise reasonable care to prevent
unauthorized disclosure or use of private information or confidences
concerning a client or employer by the engineer’s employees and
associates.

§137.63. Engineers’ Responsibility to the Profession.

(a) Engineers shall engage in professional and business activi-
ties in an honest and ethical manner. Engineers should strive to promote

responsibility, commitment, and ethics both in the education and prac-
tice phases of engineering. They should attempt to enhance society’s
awareness of engineers’ responsibilities to the public and encourage
the communication of these principles of ethical conduct among engi-
neers.

(b) The engineer shall:

(1) endeavor to meet all of the applicable professional prac-
tice requirements of federal, state and local statutes, codes, regulations,
rules or ordinances in the performance of engineering services;

(2) exercise reasonable care or diligence to prevent the en-
gineer’s partners, associates, and employees from engaging in conduct
which, if done by the engineer, would violate any provision of the Texas
Engineering Practice Act, general board rule, or any of the professional
practice requirements of federal, state and local statutes, codes, regula-
tions, rules or ordinances in the performance of engineering services;
and

(3) exercise reasonable care to prevent the association of
the engineer’s name, professional identification, seal, firm or business
name in connection with any venture or enterprise which the engineer
knows, or should have known, is engaging in trade, business or profes-
sional practices of a fraudulent, deceitful, or dishonest nature, or any
action which violates any provision of the Texas Engineering Practice
Act or board rules.

(4) act as faithful agent for their employers or clients.

(5) conduct engineering and related business affairs in a
manner that is respectful of the client, involved parties, and employ-
ees. Inappropriate behaviors or patterns of inappropriate behaviors may
include, but are not limited to, misrepresentation in billing; unprofes-
sional correspondence or language; sale and/or performance of unnec-
essary work; or conduct that harasses or intimidates another party.

(c) The engineer shall not:

(1) aid or abet, directly or indirectly, any unlicensed person
or business entity in the unlawful practice of engineering;

(2) maliciously injure or attempt to injure or damage the
personal or professional reputation of another by any means. This does
not preclude an engineer from giving a frank but private appraisal of en-
gineers or other persons or firms when requested by a client or prospec-
tive employer;

(3) retaliate against a person who provides reference ma-
terial for an application for a license or who in good faith attempts to
bring forward an allegation of wrongdoing;

(4) give, offer or promise to pay or deliver, directly or in-
directly, any commission, gift, favor, gratuity, benefit, or reward as an
inducement to secure any specific engineering work or assignment;

(5) accept compensation or benefits from more than one
party for services pertaining to the same project or assignment;

(6) solicit professional employment in any false or mislead-
ing advertising;

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402952
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Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. FIRM, SOLE
PROPRIETORSHIP AND GOVERNMENTAL
ENTITY COMPLIANCE
22 TAC §§137.71, 137.73, 137.75, 137.77, 137.79

The new rules are proposed pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§137.77. Firm Registration Compliance.
(a) Any firm, sole-proprietorship, partnership, association,

corporation, or other business entity shall not offer or perform
engineering services to the public unless registered with the board
pursuant to the requirements of Chapter 135 (Relating to Firms and
Sole Proprietorships) of this title.

(b) Any firm, sole-proprietorship, partnership, association,
corporation, or other business entity shall provide that at least one
full-time active license holder is employed with the entity and that the
active license holder performs or directly supervises all engineering
work and activities that require a license that is performed in the
primary, branch, remote, or project office(s).

(c) No engineering services are to be offered to or performed
for the public in Texas by a firm while that firm does not have a current
certificate of registration.

(d) Pursuant to §1001.405(g) of the Act, a business entity that
offers or is engaged in the practice of engineering in Texas and is found
to not be registered with the board shall register with the board pursuant
to the requirements of Chapter 135 of this title within 30 days of written
notice from the board.

(e) A business entity that offers or is engaged in the practice of
engineering in Texas and that fails to comply with paragraph (d) of this
section or that has previously been registered with the board and whose
registration has expired shall be considered to be in violation of the Act
and board rules and will be subject to administrative penalties as set
forth in §§1001.501-508 of the Act and §139.35 of this title (relating
to Penalties and Sanctions).

(f) The board may revoke a certificate of registration that was
obtained in violation of the Act and/or board rules including, but not
limited to, fraudulent or misleading information submitted in the ap-
plication or lack of employee relationship with the designated profes-
sional engineer for the firm.

(g) If a firm has notified the board that it is no longer offering
or performing engineer services to the public, including the absence
of a regular, full-time employee who is an active professional engineer
licensed in Texas, the certificate of registration record will be placed
in inactive status until the board is notified of resumed offering and
services. If firm certificate of registration is inactive, the certificate of
registration will expire under the same requirements of subsections (d)
and (e) of this section unless renewed.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402953
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
CHAPTER 139. ENFORCEMENT
The Texas Board of Professional Engineers adopts new rules in
Texas Administrative Code, Title 22, Part 6, Texas Board of Pro-
fessional Engineers, Chapter 139, Enforcement. The adopted
new rules are: Subchapter A, §139.1, Subchapter B, §§139.11,
139.13, 139.15, 139.17, 139.19, 139.21, and 139.23, Subchap-
ter C, §§139.31, 139.33, and 139.35, Subchapter D, §§139.41,
139.43, 139.45, and 139.47, and Subchapter E, §139.61. Sec-
tions 139.1, 139.11, 139.13, 139.15, 139.17, 139.19, 139.21,
139.23, 139.31, 139.33, 139.41, 139.43, 139.45, 139.47 and
139.61 are adopted without changes to the proposed text as pub-
lished in the February 20, 2004, issue of the Texas Register (29
TexReg 1608) and will not be republished. Section 139.35 is
adopted with non-substantive changes included in the sanction
table. The text of the rule will be republished.

The Board adopts this action in conjunction with repeal of the
existing Chapter 131, Practice and Procedure. Also, the board
adopts this action in conjunction with adopting five new chapters
to better organize the agency rules and procedures.

As a part of the rule review required by Chapter 2001, Texas
Government Code, the Board must review and update the exist-
ing rules. Since the statutory references in the Board Rules must
be changed to reflect the new designations in the re-codified Act,
nearly every rule must be re-proposed and adopted with the new
references. The Board has chosen at this time to re-organize the
existing rules, incorporate new legislative requirements, and de-
velop a framework to aid in future rule expansion.

Since most of the content of the adopted rules are a repeat of
the existing rules with few changes, the board will highlight sub-
stantive changes by subchapter. The adopted rules are not num-
bered consecutively and reserves numbers for future expansion.

In the adopted Subchapter A, Enforcement Authority, the board
adopts existing rule language related to the enforcement author-
ity of the board.

In the adopted Subchapter B, Complaint Process and Procedure,
the board recently adopted rule language regarding the receipt,
prioritizing, investigating, and reporting of complaints.

In the adopted Subchapter C, Enforcement Proceedings, the
board adopts new rules to better organize and present the
enforcement actions of the board. In the new rules, the board
includes enforcement actions that can apply to both license
holders and other individuals and entities. The board also
updates and adopts the existing sanction considerations and
recommended sanction tables. The adopted tables now include
sanctions and penalties for practicing while the license is in
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inactive status and for failure to meet the continuing education
program requirements.

In the adopted Subchapter D, Special Disciplinary Provisions for
License Holders, the board recently adopted rules relating to the
board’s authority to order restitution in some instances and to
set conditions of probation for those with probated license sus-
pensions. In addition, the board adopts rules to clarify the board
authority relating to license holders with a felony conviction, vi-
olation of felony probation or parole, or revocation of mandatory
supervision in accordance with Chapter 53, Texas Occupations
Code.

In the adopted Subchapter E, Hearings, the board adopts the
rules of the State Office of the Administrative Hearings by refer-
ence to facilitate accurate hearing procedures.

No comments were received regarding adoption of the new rules.

SUBCHAPTER A. ENFORCEMENT
AUTHORITY
22 TAC §139.1

The new rule is adopted pursuant to the Texas Engineering Prac-
tice Act, Occupations Code §1001.202, which authorizes the
board to make and enforce all rules and regulations and bylaws
consistent with the Act as necessary for the performance of its
duties, the governance of its own proceedings, and the regula-
tion of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402954
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER B. COMPLAINT PROCESS
AND PROCEDURES
22 TAC §§139.11, 139.13, 139.15, 139.17, 139.19, 139.21,
139.23

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402955

Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. ENFORCEMENT
PROCEEDINGS
22 TAC §§139.31, 139.33, 139.35

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

§139.35. Sanctions and Penalties.

(a) The board, the executive director, an administrative law
judge, and the participants in an informal conference may arrive at
a greater or lesser sanction than suggested in these rules. The min-
imum administrative penalty shall be $100 per violation. The maxi-
mum administrative penalty shall be $3000 per violation. Pursuant to
§1001.502(a) of the Act, each day a violation continues or occurs is
considered a separate violation for the purpose of assessing an admin-
istrative penalty. Allegations and disciplinary actions will be set forth
in the final board order and the severity of the disciplinary action will
be based on the following factors:

(1) the seriousness of the violation, including:

(A) the nature, circumstances, extent, and gravity of the
prohibited act; and

(B) the hazard or potential hazard created to the health,
safety, or economic welfare of the public;

(2) the history of prior violations of the respondent;

(3) the severity of penalty necessary to deter future viola-
tions;

(4) efforts or resistance to efforts to correct the violations;

(5) the economic harm to property or the environment
caused by the violation; and

(6) any other matters impacting justice and public welfare,
including any economic benefit gained through the violations.

(b) The following is a table of suggested sanctions the board
may impose against license holders for specific violations of the Act or
board rules:
Figure: 22 TAC §139.35(b)

(c) The following is a table of suggested sanctions that may be
imposed against a person or business entity for specific violations of
the Act or board rules:
Figure: 22 TAC §139.35(c)

(d) The following is a table of suggested sanctions that may be
imposed against a person or business entity for violations of the Act or
board rules involving firm/sole proprietorship registration:
Figure: 22 TAC §139.35(d)
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(e) The following is a table of suggested sanctions that may
be imposed against a governmental entity and/or its representative for
violations of the Act or board rules:
Figure: 22 TAC §139.35(e)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402956
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. SPECIAL DISCIPLINARY
PROVISIONS FOR LICENSE HOLDERS
22 TAC §§139.41, 139.43, 139.45, 139.47

The new rules are adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402957
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER E. HEARINGS
22 TAC §139.61

The new rule is adopted pursuant to the Texas Engineering Prac-
tice Act, Occupations Code §1001.202, which authorizes the
board to make and enforce all rules and regulations and bylaws
consistent with the Act as necessary for the performance of its
duties, the governance of its own proceedings, and the regula-
tion of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402958

Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: May 20, 2004
Proposal publication date: February 20, 2004
For further information, please call: (512) 440-7723

♦ ♦ ♦
PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 211. GENERAL PROVISIONS
22 TAC §§211.1 - 211.6

The Board of Nurse Examiners adopts without changes
amendments to 22 Texas Administrative Code §§211.1-211.6,
concerning General Provisions. The proposed amendments
were printed in the Texas Register on March 26, 2004 (29
TexReg 3031). Effective February 1, 2004, the Board of Nurse
Examiners and Board of Vocational Nurse Examiners were
merged into one agency, the Board of Nurse Examiners. House
Bill 1483, passed by the 78th Regular Legislative Session,
was the legislative action that implemented the consolidation.
These adopted amendments implement HB 1483 and define
the make-up and function of the new Board of Nurse Examiners.

No comments were received in response to this amendment
when proposed.

The proposed adoption of amendments to these sections is pur-
suant to the authority of Texas Occupations Code §§301.151
and 301.152 which authorizes the Board of Nurse Examiners
to adopt, enforce, and repeal rules consistent with its legisla-
tive authority under the Nursing Practice Act. The adoption of
the amendments does implement section §301.054 of the Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402782
Katherine Thomas
Executive Director
Board of Nurse of Examiners
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 213. PRACTICE AND PROCEDURE
22 TAC §§213.1, 213.10, 213.13, 213.23, 213.26 - 213.32

The Board of Nurse Examiners adopts amendments to 22 TAC
chapter 213, concerning Practice and Procedure, §§213.1,
213.10, 213.13, 213.23, and 213.26 - 213.32. One non-sub-
stantive change was made to §213.1(26) where a period was
removed. The proposed amendments were printed in the
Texas Register on March 26, 2004 (29 TexReg 3034). Effective
February 1, 2004, the Board of Nurse Examiners and the
Board of Vocational Nurse Examiners were merged into one
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agency, Board of Nurse Examiners. House Bill 1483, passed
by the 78th Regular Legislative Session, was the legislative
action that implemented the consolidation. These amendments
implement HB 1483 and the make-up and function of the new
Board of Nurse Examiners. Any change in the rule language
merely tracks the statutory language or includes "licensed
vocational nurses" with "professional" or "registered nurses" or
the language deletes any specific nurse title to a generic term
of "nurse." The inclusion of licensed vocational nurses in these
amendments creates a consistent disciplinary process for all
nurses.

No comments were received regarding the amendments to these
sections.

The adoption of amendments to these sections is pursuant to the
authority of Texas Occupations Code §§301.151 and 301.152
which authorizes the Board of Nurse Examiners to adopt, en-
force, and repeal rules consistent with its legislative authority un-
der the Nursing Practice Act. The adoption of the amendments
implements §§301.252 and 301.257 of the Texas Occupations
Code.

§213.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Act--The Nursing Practice Act or NPA, Texas Occupa-
tions Code Annotated §§301.001 - 301.607; 303.001 - 304.014.

(2) Address of record--The address of each licensee as pro-
vided to the Board of Nurse Examiners (as required by Board rules
relating to Change of Name and/or Address) and currently found in
§217.7 of this title (relating to Change of Name and/or Address).

(3) Administrative Law Judge or judge--An individual ap-
pointed by the chief administrative law judge of the State Office of
Administrative Hearings to preside over administrative hearings pur-
suant to Texas Government Code Annotated, Chapter 2003, §2003.041.
The term shall also include any temporary administrative law judge ap-
pointed by the chief administrative law judge pursuant to Texas Gov-
ernment Code Annotated §2003.043.

(4) Adverse licensure action--Any action to fine, repri-
mand, warn, limit, probate, revoke, suspend, or otherwise discipline a
license or multistate licensure privilege. The term includes an order
accepting a voluntary surrender in lieu of disciplinary action.

(5) Answer--A responsive pleading.

(6) APA--Administrative Procedure Act, Texas Govern-
ment Code Annotated Chapter 2001.

(7) Attorney of record--A person licensed to practice law in
Texas who has provided the staff with written notice of representation.

(8) Board--The Board of Nurse Examiners appointed pur-
suant to Texas Occupations Code Annotated §301.051. For purposes
of this section, "Board" also includes a three member standing com-
mittee designated by the Board to determine matters of eligibility for
licensure and discipline of licensees.

(9) Client--See Patient.

(10) Complaint--Written accusations made by any person,
or by the Board on its own initiative, alleging that a licensee’s conduct
may have violated the NPA.

(11) Contested case--A proceeding including, but not re-
stricted to rate making and licensing, in which the legal rights, duties

or privileges of a party are to be determined by an agency after an op-
portunity for adjudicative hearing.

(12) Conviction--The result of a criminal proceeding
wherein an individual, based on a plea or verdict, is adjudged guilty of
the offense charged, or has been placed on probation with or without an
adjudication of guilt, or has received an order of deferred adjudication.

(13) Declaratory order--An order, issued by the Board pur-
suant to Texas Occupations Code Annotated §301.257, determining the
eligibility of an individual for initial licensure as a registered or voca-
tional nurse and setting forth both the basis for potential ineligibility
and the Board’s determination of the disclosed eligibility issues.

(14) Default proceeding--The issuance of a proposal for
decision or an order in which the factual allegations against the respon-
dent in a contested case are deemed admitted as true upon the respon-
dent’s failure to appear at a properly noticed hearing, or failure to file
a response to the Formal Charges.

(15) Eligibility and Disciplinary Committee--A three
member committee organized in accordance with §211.6 of this title
(relating to Agreements in Writing) and authorized by the Board
to make a final disposition of licensure eligibility and disciplinary
matters including temporary suspension.

(16) Eligibility matter--A proceeding by which an individ-
ual requests licensure (such as by Petition for Declaratory Order, Appli-
cation for Examination, Application for Endorsement), Reinstatement,
Reissuance, or Renewal.

(17) Executive director--The executive director of the
Board of Nurse Examiners.

(18) Formal charges--Pleading of the staff publicly alleg-
ing the reasons for disciplinary actions against a registered or voca-
tional nurse created in accordance with Texas Occupations Code An-
notated §301.458.

(19) Hearing--A public adjudicative proceeding at the State
Office of Administrative Hearings.

(20) Informal conference--A non-public settlement meet-
ing conducted by the executive director or designee to resolve a disci-
plinary or eligibility matter pending before the Board.

(21) Initial licensure--The original grant of permission to
practice nursing in Texas, regardless of the method through which li-
censure was sought.

(22) License--Includes the whole or part of any Board per-
mit, certificate, approval, registration, or similar form of permission
required by law to practice professional or vocational nursing in the
State of Texas. For purposes of this subchapter, the term includes a
multistate licensure privilege.

(23) Licensee--A person who has met all the requirements
to practice as a registered or vocational nurse pursuant to the Nursing
Practice Act and the Rules and Regulations relating to Nurse Educa-
tion, Licensure and Practice and has been issued a license to practice
professional or vocational nursing in Texas. For purposes of this sub-
chapter, the term includes a person who practices pursuant to a multi-
state licensure privilege.

(24) Licensing--Includes the Board’s process with respect
to the granting, denial, renewal, revocation, suspension, annulment,
withdrawal, amendment of a license, or multistate licensure privilege.

(25) Minor Incident--Conduct in violation of the Nursing
Practice Act, which after a thorough evaluation of factors enumerated
under §217.16 of this title (relating to Minor Incidents), indicates that

ADOPTED RULES May 14, 2004 29 TexReg 4885



the nurse’s continuing to practice professional or vocational nursing
does not pose a risk of harm to a client or other person and, therefore,
does not need to be reported to the Board or peer review committee.

(26) Multistate Licensure Privilege-- See Texas Occupa-
tions Code Annotated §304.001, article 1(h) (definition of Multistate
Licensure Privilege). For purposes of this subchapter, the multistate
licensure privilege means the privilege to practice as a professional or
vocational nurse in the state of Texas based on the current, official au-
thority to practice as a nurse in another state that has enacted the Nurse
Licensure Compact, Texas Occupations Code Annotated Chapter 304.

(27) Order--A written decision of the Board, regardless of
form, signed by the Board or the executive director on its behalf.

(28) Party--A person who holds a license issued by the
Board of Nurse Examiners or multistate licensure privilege, a person
who seeks to obtain, retain, modify his or her license, or a multistate
licensure privilege, or the Board of Nurse Examiners.

(29) Patient--An individual under the care and treatment of
a health care professional either at a health care facility or in his/her
own home.

(30) Person--Any individual, representative, corporation,
or other entity, including any public or non-profit corporation, or any
agency or instrumentality of federal, state, or local government.

(31) Petitioner--A party, including the staff, who brings a
request or action and assumes the burden of going forward with an
administrative proceeding, e.g., the staff in an action to discipline a
licensee, the person who seeks reinstatement of a license, or the person
who seeks a determination of eligibility for licensure.

(32) Pleading -- A written document submitted by a party,
or a person seeking to participate in a case as a party, which requests
procedural or substantive relief, makes claims, alleges facts, makes le-
gal argument, or otherwise addresses matters involved in the case.

(33) Reinstatement -- The process of reissuing and restor-
ing a license to active status that has been previously suspended, re-
voked, or voluntarily surrendered.

(34) Respondent -- A party, including the staff, to whom a
request is made or against whom an action is brought, e.g., the licensee
in a disciplinary action by the staff, the person who holds a multistate
licensure privilege in a disciplinary action by the staff, the Board in a
reinstatement action, or the Board in an action to determine eligibility
for licensure.

(35) Rule--Any agency statement of general applicability
that implements, interprets, or prescribes law or policy, or describes the
procedure or practice requirements of a state agency. The term includes
the amendment or repeal of a prior rule, and does not include statements
regarding only the internal management or organization of any agency
and not affecting private rights or procedures.

(36) SOAH--The State Office of Administrative Hearings.

(37) Staff--The staff of the Board, not including the execu-
tive director. For purposes of these rules, the staff may act through the
legal counsel.

(38) Technical error--A judge’s misinterpretation or mis-
application of sound nursing principles or minimum nursing practice
standards in a proposal for decision that must be corrected to suffi-
ciently protect the public.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402803
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 12. BOARD OF VOCATIONAL
NURSE EXAMINERS

CHAPTER 231. ADMINISTRATION
SUBCHAPTER A. DEFINITIONS
22 TAC §231.1

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code chapter 231 concerning Administration,
and specifically Subchapter A (Definitions), §231.1. The
proposed repeal of this section was in the March 26, 2004,
publication of the Texas Register (29 TexReg 3037). The other
two subchapters are being repealed concurrently with this
subchapter; General Practice and Procedure (Subchapter B),
and Board Rules (Subchapter C). Effective February 1, 2004,
the Board of Nurse Examiners and the Board of Vocational
Nurse Examiners were merged into one agency, the Board of
Nurse Examiners. The Board of Vocational Nurse Examiners
ceased to exist as an agency. House Bill 1483, passed by the
78th Regular Legislative Session, was the legislative action that
implemented the consolidation. These repeals implement HB
1483 and the make-up and function of the new Board of Nurse
Examiners. Concurrent with these repeals are the adoption
of amendments to 22 Texas Administrative code chapter 211
(General Provisions) and chapter 213 (Practice and Procedure)
which incorporate Licensed Vocational Nurses into the Board
of Nurse Examiners’ procedural rules. This repeal is for the
purpose of preventing conflicting rules.

No written comments were received regarding these repealed
sections.

The repeal of this section is adopted pursuant to the authority of
Texas Occupations Code §§301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the repeals will not affect any ex-
isting statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402781
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823
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♦ ♦ ♦
SUBCHAPTER B. GENERAL PRACTICE AND
PROCEDURE
22 TAC §§231.11 - 231.20, 231.22 - 231.27, 231.29 - 231.50

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code chapter 231 concerning Administration,
and specifically Subchapter B (General Practice and Proce-
dure), §§231.11 - 231.20, 231.22 - 231.27, and 231.29 - 231.50.
The proposed repeal of this section was in the March 26, 2004,
publication of the Texas Register (29 TexReg 3037) and is
being adopted without changes. The other two subchapters are
being repealed concurrently with this subchapter: Definitions
(Subchapter A), and Board Rules (Subchapter C). Effective
February 1, 2004, the Board of Nurse Examiners and the Board
of Vocational Nurse Examiners were merged into one agency,
the Board of Nurse Examiners. The Board of Vocational Nurse
Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the legisla-
tive action that implemented the consolidation. These repeals
implement HB 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with these repeals are
the adoption of amendments to 22 Texas Administrative Code
chapter 211 (General Provisions) and chapter 213 (Practice and
Procedure) which incorporate Licensed Vocational Nurses into
the Board of Nurse Examiners’ procedural rules. This repeal is
for the purpose of preventing conflicting rules.

No comments were received regarding the repeal of these sec-
tions.

The repeal of these sections is pursuant to the authority of Texas
Occupations Code §§301.151 and 301.152 which authorizes the
Board of Nurse Examiners to adopt, enforce, and repeal rules
consistent with its legislative authority under the Nursing Prac-
tice Act. The adoption of the repeals will not affect any existing
statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402791
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER C. BOARD RULES
22 TAC §§231.61, 231.63, 231.64, 231.67, 231.69

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code chapter 231 concerning Administration,
and specifically Subchapter C (Board Rules), §§231.61, 231.63,
231.64, 231.67, and 231.69. The proposed repeal of this section
was in the March 26, 2004, publication of the Texas Register
(29 TexReg 3038) and is being adopted without changes. The
other two subchapters are being repealed concurrently with this
subchapter: Definitions (Subchapter A), and General Practice

and Procedure (Subchapter B). Effective February 1, 2004,
the Board of Nurse Examiners and the Board of Vocational
Nurse Examiners were merged into one agency, the Board of
Nurse Examiners. The Board of Vocational Nurse Examiners
ceased to exist as an agency. House Bill 1483, passed by the
78th Regular Legislative Session, was the legislative action
that implemented the consolidation. These adopted repeals
implement HB 1483 and the make-up and function of the new
Board of Nurse Examiners. Concurrent with these repeals are
the adopted amendments to 22 Texas Administrative Code
chapter 211 (General Provisions) and chapter 213 (Practice and
Procedure) which incorporate Licensed Vocational Nurses into
the Board of Nurse Examiners’ procedural rules. This adopted
repeal is for the purpose of preventing conflicting rules.

No comments were received regarding the repeal of these sec-
tions.

The adopted repeal of these sections is pursuant to the authority
of Texas Occupations Code §§301.151 and 301.152 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and re-
peal rules consistent with its legislative authority under the Nurs-
ing Practice Act. The adoption of the repeals will not affect any
existing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 27, 2004.

TRD-200402792
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 17, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 235. LICENSING
SUBCHAPTER A. APPLICATION FOR
LICENSURE
22 TAC §235.19

The Board of Nurse Examiners adopts the repeal of 22 Texas Ad-
ministrative Code, Subshapter A, §235.19 (Licensure of Persons
With Criminal Convictions). The proposed repeal was printed in
the Texas Register on March 26, 2004 (29 TexReg 3039) and is
being adopted without changes. Effective February 1, 2004, the
Board of Nurse Examiners and the Board of Vocational Nurse
Examiners were merged into one agency, the Board of Nurse
Examiners. The Board of Vocational Nurse Examiners ceased
to exist as an agency. House Bill 1483, passed by the 78th Reg-
ular Legislative Session, was the legislative action that imple-
mented the consolidation. These repeals implement HB 1483
and the make-up and function of the new Board of Nurse Exam-
iners. Concurrent with these repeals are the adoption of amend-
ments to 22 Texas Administrative Code chapter 211 (General
Provisions) and chapter 213 (Practice and Procedure) which in-
corporate Licensed Vocational Nurses into the Board of Nurse
Examiners’ procedural rules. This repeal is for the purpose of
preventing conflicting rules regarding the effect of criminal con-
victions on the licensing process.
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No comments were received regarding the repeal of these sec-
tions.

The repeal of this section is adopted pursuant to the authority of
Texas Occupations Code §§301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the repeal will not affect any exist-
ing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402811
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 18, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER B. BOARD REVIEW OF
APPLICATION
22 TAC §§235.21 - 235.25

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code, Subchapter B (Board Review of Applica-
tion), of chapter 235 (Licensing), §§235.21 - 235.25. The pro-
posed repeal was printed in the Texas Register on March 26,
2004, (29 TexReg 3039) and is being adopted without changes.
Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Voca-
tional Nurse Examiners ceased to exist as an agency. House
Bill 1483, passed by the 78th Regular Legislative Session, was
the legislative action that implemented the consolidation. These
repeals implement HB 1483 and the make-up and function of
the new Board of Nurse Examiners. Concurrent with these re-
peals are adopted amendments to 22 Texas Administrative Code
chapter 211 (General Provisions) and chapter 213 (Practice and
Procedure) which incorporate Licensed Vocational Nurses into
the Board of Nurse Examiners’ procedural rules. This repeal is
for the purpose of setting guidelines for the determination of a
nurse’s eligibility for licensure which is required to be done un-
der a declaration of eligibility under the new statutes.

No comments were received regarding the repeal of these sec-
tions.

The repeal of these sections is adopted pursuant to the authority
of Texas Occupations Code §§301.151 and 301.152 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and re-
peal rules consistent with its legislative authority under the Nurs-
ing Practice Act. The adoption of the repeal will not affect any
existing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402812
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 18, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 239. CONTESTED CASE
PROCEDURE
SUBCHAPTER B. ENFORCEMENT
22 TAC §§239.12 - 239.15, 239.17 - 239.19

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code, chapter 239 (Contested Case Procedure),
Subchapter B (Enforcement), §§239.12 - 239.15 and 239.17 -
239.19. The proposed repeal was printed in the Texas Register
on March 26, 2004 (29 TexReg 3040) and is being adopted
without changes. Effective February 1, 2004, the Board of
Nurse Examiners and the Board of Vocational Nurse Examiners
were merged into one agency, the Board of Nurse Examiners.
The Board of Vocational Nurse Examiners ceased to exist as an
agency. House Bill 1483, passed by the 78th Regular Legislative
Session, was the legislative action that implemented the con-
solidation. These repeals implement HB 1483 and the make-up
and function of the new Board of Nurse Examiners. Concurrent
with these adopted repeals are the adopted amendments to 22
Texas Administrative Code chapter 211 (General Provisions)
and chapter 213 (Practice and Procedure) which incorporate
Licensed Vocational Nurses into the Board of Nurse Examiners’
procedural rules. This adopted repeal is for the purpose of
preventing conflicting rules regarding the determination of a
nurse’s eligibility for licensure when they have an issue involving
criminal convictions, mental fitness, or chemical dependency
which are issues considered in the declaration of eligibility
process under 22 TAC §213.30. These rules also address the
disciplinary process which is in 22 TAC chapter 213.

No comments were received regarding the repeal of these sec-
tions.

The repeal of this section is adopted pursuant to the authority of
Texas Occupations Code §§ 301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the repeal will not affect any exist-
ing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402814
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 18, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
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SUBCHAPTER C. HEARINGS PROCESS
22 TAC §§239.21 - 239.36

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code, Chapter 239, Contested Case Procedure,
Subchapter C, Hearings Process, §§239.21 - 239.36. The pro-
posed repeal was published in the March 26, 2004, issue of the
Texas Register (29 TexReg 3040).

Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the leg-
islative action that implemented the consolidation. The adopted
repeal implements House Bill 1483 and the make-up and func-
tion of the new Board of Nurse Examiners. Concurrent with the
adopted repeal are the adopted amendments to 22 Texas Ad-
ministrative Code Chapter 211, General Provisions, and Chap-
ter 213, Practice and Procedure, which incorporate Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ procedural
rules. The adopted repeal is for the purpose of preventing con-
flicting rules regarding the hearings process which is in 22 Texas
Administrative Code Chapter 213.

No comments were received regarding the repeal of these sec-
tions.

The repeal is adopted pursuant to the authority of Texas Occu-
pations Code §301.151 and §301.152 which authorize the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.

The adoption of the repeal will not affect any existing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402841
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 18, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER D. INFORMAL DISPOSITIONS
22 TAC §§239.41 - 239.51

The Board of Nurse Examiners adopts the repeal of 22 Texas
Administrative Code, Chapter 239, Contested Case Procedure,
Subchapter D, Informal Dispositions, §§239.41 - 239.51. The
proposed repeal was published in the March 26, 2004, issue of
the Texas Register (29 TexReg 3041).

Effective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Vocational
Nurse Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the leg-
islative action that implemented the consolidation. The adopted

repeal implements House Bill 1483 and the make-up and func-
tion of the new Board of Nurse Examiners. Concurrent with the
adopted repeal are the proposed amendments to 22 Texas Ad-
ministrative Code Chapter 211, General Provisions, and Chapter
213, Practice and Procedure, which incorporate Licensed Vo-
cational Nurses into the Board of Nurse Examiners’ procedural
rules. The adopted repeal is for the purpose of preventing con-
flicting rules regarding informal dispositions which are also con-
tained in 22 Texas Administrative Code Chapter 213.

No comments were received regarding the repeal of these sec-
tions.

The repeal is adopted pursuant to the authority of Texas Occupa-
tions Code §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.

The adoption of the repeal will not affect any existing statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402842
Katherine Thomas
Executive Director
Board of Nurse Examiners
Effective date: May 18, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 16. COMMERCIAL DRIVERS
LICENSE
SUBCHAPTER B. APPLICATION
REQUIREMENTS AND EXAMINATIONS
37 TAC §16.40

The Texas Department of Public Safety adopts an amendment
to §16.40, concerning Application Requirements And Examina-
tions, without changes to the proposed text as published in the
March 5, 2004, issue of the Texas Register (29 TexReg 2260).

Amendment to the section is necessary in order for the de-
partment to inform the public of the procedures required of
individuals to provide Social Security Number when applying for
a commercial driver license. Recently, the department adopted
amendments to §15.42, (relating to Social Security Number)
clarifying what documents an applicant must present to provide
as proof of their social security number when applying for a
driver license. The department failed at that time to make a
similar change to the Commercial Driver License section.

No comments were received regarding adoption of the amend-
ment.
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The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §522.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402853
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 18, 2004
Proposal publication date: March 5, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
PART 3. TEXAS YOUTH COMMISSION

CHAPTER 81. INTERACTION WITH THE
PUBLIC
37 TAC §81.34

The Texas Youth Commission (TYC) adopts an amendment to
§81.34, concerning Notice of Youth Confessions of Child Abuse,
with changes to the proposed text as published in the March 19,
2004, issue of the Texas Register (29 TexReg 2855). Changes
to the proposed text consist of a minor grammatical correction.

The justification for amending the section is the availability and
use of clear, current policy. The amendment reflects the up-
dated rule name of §93.33, concerning Alleged Abuse, Neglect,
and Exploitation. References to the Department of Protective
and Regulatory services have also been updated to reflect that
agency’s new name, Department of Family and Protective Ser-
vices (DFPS).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to establish rules appropriate to the proper accomplish-
ment of its functions.

The adopted rule implements the Human Resources Code,
§61.034.

§81.34. Notice of Youth Confessions of Child Abuse

(a) Purpose. The purpose of this rule is to provide guidelines
according to the Texas Family Code (TFC), chapter 261, Subchapter
B, for Texas Youth Commission (TYC) supervisors to report informa-
tion given to them by TYC staff members or volunteers regarding TYC
youth confessing, while in any TYC operated facility or contract care
program, to abusing or neglecting a child or children some time in the
past when they were not in a TYC operated facility or contract care
program.

(b) Applicability. This rule does not apply to reporting sus-
pected abuse or neglect of youth in TYC programs. See §93.33 of this
title (relating to Alleged Abuse, Neglect and Exploitation).See Chap-
ter 261, Subchapter B, Family Code, for reporting confessions of TYC

youth who are released under TYC supervision that they abused or ne-
glected children when they were not in a TYC operated facility or con-
tract care program. Such reports must be made within 48 hours to the
Department of Family and Protective Services (DFPS) or to a state or
local law enforcement agency.

(c) Reporting.

(1) A TYC staff member or volunteer who has cause to be-
lieve, based on information provided by a youth in a TYC operated fa-
cility or contract care program, that the youth is responsible for abusing
or neglecting a child or children some time in the past when the youth
was not in a TYC operated facility or contract care program, must re-
port that information, not later than the 48 hours after the staff member
first receives it, to DFPS, to a state or local law enforcement agency, or
to the person’s appropriate TYC supervisor.

(2) A report does not need to be made if it is determined
from existing documentation that the youth’s statement:

(A) has already been referred to DFPS or a law enforce-
ment agency by an agency supervisor and the new report includes no
new information;

(B) relates only to conduct that resulted in the youth’s
commitment to TYC; or

(C) relates only to conduct that resulted in a previous
juvenile court adjudication, deferred prosecution or disposition without
referral to court.

(d) Referral of Report for Investigation.

(1) If the victim in a report made pursuant to subsection
(c) is a member of the youth’s same household, the appropriate TYC
supervisor receiving the report shall refer it immediately to DFPS or to
the appropriate state or local law enforcement agency for investigation
if:

(A) the report is of injuries inflicted at any time that re-
quired prompt medical attention or hospitalization and that endangered
the alleged victim’s life or could have caused permanent functional im-
pairment or disfigurement; or

(B) the report is of oral, anal, or genital intercourse that
occurred at any time.

(2) If the victim in a report made pursuant to subsection
(c) is not a member of the youth’s same household and the youth is
considered a high risk, the appropriate TYC supervisor receiving the
report shall refer it immediately to DFPS or to the appropriate state or
local law enforcement agency for investigation if:

(A) the report is of injuries inflicted within the previous
twelve months that required prompt medical attention or hospitaliza-
tion and that endangered the alleged victim’s life or could have caused
permanent functional impairment or disfigurement; or

(B) the report is of oral, anal, or genital intercourse that
occurred within the previous twelve months and that was without con-
sent under the law.

(3) For the purposes of this subsection, a youth is consid-
ered a high risk if the report made pursuant to subsection (c), considered
in the context of the TYC youth’s current circumstances, presents a real
and significant likelihood that the alleged victim (if the alleged victim
is still a child at the time of the report) will be abused or neglected by
the TYC youth in the foreseeable future.

(e) Content of Referred Report. A report referred to DFPS or
to an appropriate state or local law enforcement agency pursuant to
subsection (d) shall include the most accurate and detailed information
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possible at the time the report is made. Whenever possible, a first-hand
account should be provided directly by the person to whom the youth
confessed.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402854
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: May 18, 2004
Proposal publication date: March 19, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
CHAPTER 85. ADMISSION AND
PLACEMENT
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC §85.23

The Texas Youth Commission (TYC) adopts an amendment to
§85.23, concerning Classification, without changes to the pro-
posed text as published in the March 19, 2004, issue of the Texas
Register (29 TexReg 2855).

The justification for amending the section is the availability and
use of clear, current policy. The amendment revises one of the
Type B - Violent Offender classifying offenses to be more con-
sistent with TYC rule violations; specifically, the TYC Category
I rule violation known as "chunking bodily fluids," which can be
found in §95.3, is now included in the list of offenses classified
as Type B - Violent. The amendment also updates the listing of
sentenced offender classifying offenses to include manslaughter
and intoxication manslaughter pursuant to Family Code §53.045,
as amended by the 77th Texas Legislature.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.075, which provides the Texas Youth Commission with the
authority to modify any order of the commission affecting a child,
except an order of final discharge, as often as conditions indi-
cate.

The adopted rule implements the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402855
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: May 18, 2004
Proposal publication date: March 19, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
37 TAC §85.61

The Texas Youth Commission (TYC) adopts an amendment
to §85.61, concerning Discharge/Transfer of Custody, without
changes to the proposed text as published in the March 19,
2004, issue of the Texas Register (29 TexReg 2856).

The justification for amending the section is to clarify the policy
requirements and procedures for discharge of youth with mental
illness or mental retardation. The amendment clarifies the cir-
cumstances under which a youth with a mental illness or mental
retardation may be discharged from the custody of TYC without
completing the agency’s Resocialization program. Recent revi-
sions to §87.79 provide that certain youth with mental disabilities,
who have completed length of stay requirements but not the Re-
socialization program, may be referred for outpatient care to the
Mental Health Authority (MHA) in the youth’s home county. Sec-
tion 85.61 will be amended to delete language that provided for
discharge prior to completion of the Resocialization program only
upon commitment to the Texas Department of Mental Health and
Mental Retardation.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.075, which provides the Texas Youth Commission with the
authority to discharge a youth from its control when it is satisfied
the discharge will best serve the youth’s welfare and the protec-
tion of the public.

The adopted rule implements the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402856
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: May 18, 2004
Proposal publication date: March 19, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
CHAPTER 95. YOUTH DISCIPLINE
SUBCHAPTER B. DUE PROCESS HEARINGS
PROCEDURES
37 TAC §95.51

The Texas Youth Commission (TYC) adopts an amendment to
§95.51, concerning Level I Hearing Procedure, with changes to
the proposed text as published in the March 19, 2004, issue of
the Texas Register (29 TexReg 2857). Changes to the proposed
text consist of minor grammatical corrections.

The justification for amending the section is compliance with
state law. The amendment makes several procedural updates
to comply with recent legislation, as well as to address certain
areas where policy had not provided specific direction to staff.
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The amended section establishes procedures for issuing and
enforcing witness subpoenas. Revisions to procedures gov-
erning the postponement of a hearing establish that all parties
shall present good cause to request a continuance. Updates to
rules governing admission of evidence allow certain affidavits,
recorded oral statements, and documents received from other
states via the Insterstate Compact on Juveniles be deemed
reliable and admissible.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.075, which provides the Texas Youth Commission with the
authority to order a youth’s confinement under conditions it be-
lieves best designed for the welfare of the youth and the interests
of the public, and revoke or modify an order of the Commission,
other than final discharge, as often as conditions indicate to be
desirable.

The adopted rule implements the Human Resources Code,
§61.034.

§95.51. Level I Hearing Procedure.

(a) Purpose. The purpose of this rule is to establish a proce-
dure to be followed when the highest level of due process is afforded a
youth. The Level I hearing procedure is appropriate due process in the
following instances:

(1) parole revocation;

(2) reclassification;

(3) extension of time to treat a psychiatric disorder in con-
nection with a Corsicana Stabilization Unit placement at the Corsicana
Residential Treatment Center (as appropriate).

(b) Applicability.

(1) See §95.53 of this title (relating to Level I Hearing by
Telephone) for circumstances in which the hearing may be conducted
by telephone.

(2) See §95.9 of this title (relating to Parole Revocation
Consequence).

(3) See §95.7 of this title (relating to Reclassification Con-
sequence).

(4) See §87.67 of this title (relating to Corsicana Stabiliza-
tion Unit).

(c) Explanation of Terms Used. Preponderance of the evi-
dence--a standard of proof meaning the greater weight and degree of
credible evidence admitted at the hearing, e.g., whether the credible
evidence makes it more likely than not that a particular proposition is
true.

(d) Procedure.

(1) The hearing shall be conducted by a hearings exam-
iner appointed by the Texas Youth Commission (TYC) hearings sec-
tion chief. The hearings examiner shall be impartial.

(2) The hearing shall be conducted in two parts: fact-find-
ing and disposition.

(A) The purpose of the fact-finding shall be to establish
whether the youth’s behavior and/or circumstances require that action
be taken.

(B) The purpose of the disposition shall be to determine
whether the action proposed by TYC staff is appropriate under TYC
policy.

(3) The person requesting a hearing shall appoint a staff
representative to appear at the hearing and present the reasons for the
proposed action. The staff representative shall also be responsible for
making relevant information available to all parties to the hearing.

(4) The youth shall be assisted by legal counsel at the hear-
ing. The agency will arrange counsel for indigent youth.

(5) The primary service worker (PSW) requests a hearing
by completing the Level I Hearing Request E-form and transmitting it
to the legal services department as soon as practical but no later than
seven (7) days, excluding weekends and holidays, after the alleged vi-
olation. A delay of more than seven (7) days in scheduling the hearing
must be justified by documentation of circumstances, which made it
impossible, impractical, or inappropriate to schedule the hearing ear-
lier.

(6) The date and time for the hearing shall be determined
by the hearings examiner.

(7) The hearing shall be held in the community where the
alleged rule violation occurred unless, for good cause, the hearings ex-
aminer directs that it be held in another locale.

(8) All necessary parties shall be present at the hearing site
unless it is conducted pursuant to §95.53 of this title (relating to Level
I Hearing by Telephone).

(9) The staff representative shall provide the youth with
written notice of the date and time of the hearing not less than three
(3) working days before the scheduled date. This notice shall include:

(A) the reason(s) for the hearing;

(B) the proposed action to be taken; and

(C) the youth’s rights in connection with the hearing.

(10) The staff representative shall make reasonable efforts
to inform the youth’s parent(s) of the date, time and place of the hearing
not less than three (3) working days prior to the scheduled hearing date.

(11) The staff representative shall provide counsel for the
youth with written notice of the date, time, and place of the hearing not
less than three (3) working days prior to the scheduled hearing date.
The notice to counsel shall also include:

(A) the name, address, and telephone number of the
staff representative and the hearings examiner;

(B) a list of all witnesses the staff representative intends
to call;

(C) an indication of the expected testimony of each wit-
ness;

(D) copies of any statements made by the youth;

(E) copies of any statements, affidavits, reports, or other
documentation relied upon as grounds for the proposed action; and

(F) copies of any reports or summaries which will be
relied upon at disposition.

(12) Requests for continuance or postponement shall be di-
rected to the hearings examiner.

(13) If defense counsel has not received at least ten (10)
days notice of the items listed in subsection (d)(11) of this policy, and
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requests a continuance, the hearings examiner shall postpone the hear-
ing. The hearings examiner may, upon his/her own motion or the good
cause motion of any party, recess or continue the hearing for such pe-
riods of time as may be necessary.

(14) As soon as possible following receipt of the notice of
hearing, and no later than the commencement of the hearing, counsel
shall inform the staff representative of any witnesses he/she wishes to
call on behalf of the youth. The staff representative will, if necessary,
assist counsel in contacting those witnesses and securing their atten-
dance at the hearing.

(15) The staff representative shall provide counsel for the
youth with reasonable access to all information concerning the youth,
which is held by TYC. Counsel for the youth will respect the confi-
dential nature of such information and will comply with reasonable re-
quests to withhold sensitive information from the youth or the youth’s
family.

(16) Prior to the hearing, the hearings examiner may review
copies of any documentation previously provided to counsel except for
those documents which relate solely to dispositional criteria. Such in-
formation shall be made available to the hearings examiner only if the
hearing proceeds to disposition.

(17) The hearings examiner or designee may sign and issue
a subpoena to compel the attendance of a witness at the hearing or the
production of books, records, papers, or other objects.

(A) A peace officer, apprehension specialist, non-party
parole officer or other TYC official shall serve a copy of the subpoena
to the witness at least three (3) days prior to the date the witness is re-
quested to appear. The subpoena may be served by hand delivery, cer-
tified mail or any other manner allowable in a court of original criminal
jurisdiction.

(B) A person who testifies falsely, fails to appear when
subpoenaed, or fails or refuses to produce material under the subpoena
is subject to the same orders and penalties to which a person taking
those actions before a court is subject.

(18) A victim who appears as a witness should be provided
a waiting area which eliminates or minimizes contact between the vic-
tim and the youth, the youth’s family, or witnesses on behalf of the
youth.

(19) To protect the confidential nature of the hearing, per-
sons other than the youth, counsel for the youth, the staff representative,
and the youth’s parent(s) may be excluded from the hearing room at the
discretion of the hearings examiner, however:

(A) observers may be permitted with the consent of the
youth;

(B) any person except the youth’s counsel may be ex-
cluded from the hearing room if their presence causes undue disruption
or delay of the hearing. The reason(s) for the youth’s exclusion are
stated on the record.

(20) The hearing shall be tape-recorded and the hearings
examiner shall retain copies of all documents admitted into evidence.
Physical evidence may be retained at the discretion of the hearings ex-
aminer; if not retained, an adequate description of the item(s) shall be
entered in the record by oral stipulation.

(21) Factual issues not in dispute may be stipulated to by
the staff representative and counsel for the youth. Such stipulations
shall be made on the record of the hearing.

(22) A youth accused of misconduct shall be given the op-
portunity to respond "true" or "not true" to each allegation of such con-
duct prior to any evidence being heard on such allegations.

(A) The youth shall have a right to respond "not true" to
any such allegation and require that proof of the allegation be presented
at the hearing.

(B) A response of "true" to any such allegation shall be
sufficient to establish each and every element necessary to proof of that
allegation without the presentation of any other evidence.

(23) The hearings examiner may administer an oath. All
witnesses shall take an oath to testify truthfully.

(24) With the exception of the youth and the staff repre-
sentative, any person designated as a witness may be excluded from
the hearing room during the testimony of other witnesses and may be
instructed to refrain from discussing their testimony with anyone until
all the witnesses have been dismissed.

(25) The hearings examiner may question each witness at
his/her discretion. Counsel for the youth and the staff representative
shall be given an opportunity to question each witness.

(26) The hearings examiner may permit a witness to testify
outside the presence of the youth if such appears reasonable and nec-
essary to secure the testimony of the witness. If the youth is excluded
from the hearing room during testimony, counsel for the youth shall be
present during the testimony and shall have the opportunity to review
the testimony with the youth before questioning the witness.

(27) The youth shall not be called as a witness unless, after
consulting with counsel, the youth waives his/her right to remain silent
on the record.

(A) The youth’s failure to testify shall not create a pre-
sumption against him/her.

(B) A youth who waives his/her right to remain silent
may only be questioned concerning those issues addressed by the
youth’s testimony.

(28) All factual issues shall be determined by a preponder-
ance of the evidence.

(29) The hearings examiner shall determine the admissibil-
ity of evidence. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded.

(30) The rules of evidence will generally be applicable to
the fact-finding portion of the hearing. Unless specifically precluded by
statute, evidence not admissible under those rules may be admitted if it
is of a type commonly relied upon by reasonably prudent persons in the
conduct of their affairs. Criminal exclusionary rules are not applicable
in TYC hearings.

(31) Copies of due process hearing documents need not be
certified if such document(s) are part of the youth’s record(s) or have
been received through Interstate Compact. Such documents are con-
sidered reliable and admissible for all purposes.

(32) Accomplice testimony is sufficient to prove an alle-
gation if it is corroborated by other evidence tending to connect the
youth with the alleged violation. The corroboration is not sufficient if
it merely shows the commission of the violation alleged. If two accom-
plices testify, the testimony of each can serve to corroborate the other.

(33) Legally recognized privileges of relationships will be
given effect.
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(34) Evidence otherwise admissible may be received in
written form if so doing will expedite the hearing and will not signifi-
cantly prejudice the rights or interests of the youth. This includes but
is not limited to use of affidavits admitted to show the following:

(A) ownership and lack of consent;

(B) identity of signature on instrument and lack of con-
sent of complaining witness in a forgery case;

(C) lack of permission to leave designated placement;

(D) chain of custody;

(E) identity of substance found in a urine sample;

(F) identity of a controlled substances found in posses-
sion of a youth.

(35) A youth’s written statement concerning his/her possi-
ble involvement in illegal activities is admissible if it is signed by the
youth and accompanied by evidence indicating that the youth made the
statement voluntarily after being advised of:

(A) the right to remain silent;

(B) the possible consequences of giving the statement;

(C) the right to consult with an attorney prior to giving
the statement; and

(D) the right to have an attorney provided if the youth
is indigent.

(36) A youth’s non-recorded oral statement is admissible
only if it relates facts which would not have otherwise been discovered,
are found to be true and which tend to establish the youth’s involvement
in illegal activities.

(37) A youth’s recorded oral statement (tape recorded,
videotaped, or otherwise electronically recorded) concerning his/her
possible involvement in illegal activities is admissible if it is accom-
panied by evidence on the recording that it was given after the youth
was advised of the rights in section (d)(35) of this policy. All voices
on the recording must be identified and the recording must be accurate
and unaltered. A transcript of the recordings is not sufficient.

(38) The hearings examiner shall rule immediately on any
motions or objections made in the course of the hearing. All such mo-
tions, objections, and rulings shall be included in the hearings exam-
iner’s written report.

(39) Following the presentation of all evidence pertaining
to the factual issues raised at the hearing, the hearings examiner shall
announce his/her findings as to those issues.

(A) When the fact-finding concerns an allegation of
criminal conduct, the hearings examiner may find that the evidence
suffices to prove an offense other than that originally alleged and enter
the appropriate allegation in the record if the original allegation gave
sufficient notice of the offense proved.

(B) Irrespective of the evidence, the hearings examiner
may not find a criminal offense more serious than that originally alleged
unless the original allegation has been amended on the record and after
notice to counsel for the youth.

(C) If the hearings examiner’s findings require that dis-
position be made, the hearing shall proceed to disposition; if not, the
hearing shall be adjourned with no change in the youth’s status.

(40) The hearings examiner may receive additional
evidence for purposes of disposition. The evidence received at

disposition may be in the form of testimony from witnesses submitted
during fact-finding or at disposition, as well as written reports offered
by youth, staff, professionals, counselors, or consultants. Relevant
documents contained in the youth’s record may be admitted and
considered. All written documents offered shall be provided to the
parties three (3) days prior to the hearing unless otherwise waived.

(41) Following announcement of the decision as to disposi-
tion, the hearings examiner shall inform the youth of the right to appeal
any or all findings and decision made at the hearing.

(42) Immediately following the close of the hearing, the
hearings examiner shall give the youth a copy of the Hearing Exam-
iner’s Report of a Level I Hearing form.

(43) A notice of appeal or request for a rehearing shall not
suspend implementation of the hearings examiner’s decision(s), which
shall be effective when announced at the hearing.

(44) As soon as possible following the conclusion of the
hearing, the hearings examiner shall prepare a written report which
shall include:

(A) a summary of the evidence presented;

(B) findings of fact, including the reliability of the ev-
idence and the credibility of the witnesses, and the reasons for those
findings;

(C) conclusions of law;

(D) an explanation of the dispositional decision; and

(E) rulings made on motions and objections and the rea-
sons therefore.

(45) Copies of the hearings examiner’s report shall be pro-
vided to counsel for the youth and the staff representative.

(46) An edited copy of the hearings examiner’s report is
given to the youth.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402857
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: May 18, 2004
Proposal publication date: March 19, 2004
For further information, please call: (512) 424-6014

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 5. TEXAS VETERANS LAND
BOARD

CHAPTER 178. TEXAS STATE VETERANS
CEMETERIES
40 TAC §§178.1 - 178.6
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The Texas Veterans Land Board (TVLB) adopts new Chapter
178, §§178.1 - 178.6, relating to Texas State Veterans Ceme-
teries without changes to the text as published in the March 26,
2004, issue of the Texas Register (29 TexReg 3168) and will not
be republished. The adopted new Chapter 178 will contain rules
governing the operation of the Texas State Veterans Cemeter-
ies. These rules establish the criteria for the establishment of
veterans cemetery, the eligibility criteria for persons to be buried
in the cemeteries and the fees associated with the burials.

Section 164.005 of the Texas Natural Resources Code autho-
rizes the TVLB to operate or enter agreements with third parties
for the operation of veterans cemeteries. The Veterans Land
Board works in conjunction with the United States Department
of Veterans Affairs on the construction of the cemeteries. The
TVLB is solely responsible for the operation thereof. The
adopted rules under new Chapter 178 clarify the operation of
the cemeteries, particularly the eligibility criteria for burials and
the fees associated with the burials.

Adopted §178.1, relating to Definitions, defines the terms com-
monly used in association with the Texas State Cemeteries pro-
gram. Adopted §178.2, relating to Authority, contains the TVLB
authority to establish and operate the cemeteries and adopted
§178.3, relating to Funding, contains the funding source for these
cemeteries.

Adopted §178.4, relating to Requirements, explains that each
Texas State Veterans Cemetery must be newly constructed and
must adhere to all federal state and local laws and regulations
pertaining to the establishment and operation of cemeteries.

In order to be eligible for burial in a Texas State Veterans Ceme-
tery, a person must be a veteran or an eligible relative as defined
by the USDVA laws and regulations as described in adopted
§178.5, relating to Burial Eligibility Criteria.

The TVLB shall approve all fees, expenses and charges for the
interment, disinterment and related services for the Texas State
Veterans cemeteries as described in adopted §178.6 relating to
Fees.

No comments were received regarding the proposed new Chap-
ter 178, relating to Texas State Veterans Cemeteries, §§178.1 -
178.6 in Title 40, Part 5, of the Texas Administrative Code.

The new sections are adopted under Texas Natural Resources
Code §164.004, which provides the TVLB with the authority to
adopt rules necessary and convenient to administer Chapter 164
§§164.001-014, Texas Natural Resources Code.

Texas Natural Resources Code Chapter 164 §§164.001-014 are
affected by this adopted new chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 3, 2004.

TRD-200402963
Larry L. Laine
Chief Clerk, Deputy Commissioner
Texas Veterans Land Board
Effective date: May 23, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER H. AGENCY MONITORING
ACTIVITIES
40 TAC §800.309

The Texas Workforce Commission (Commission) adopts a new
§800.309 regarding Commission Evaluation of Board Oversight
Capacity, with changes to the version proposed in the March 12,
2004, issue of the Texas Register (29 TexReg 2609).

PART I. INTRODUCTION

A. Purpose

B. Background

C. Coordination Activities

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

PART III. COMMENTS AND RESPONSES

PART IV. AUTHORIZATION

PART V. ADOPTED RULE

PART I. INTRODUCTION

A. Purpose. The purpose of the section is to set forth the pro-
cesses and criteria used by the Commission to evaluate each
local workforce development board’s (Board) overall capacity to
oversee and manage local funds and the delivery of local work-
force services.

Texas Labor Code, Subchapter C, Chapter 302 was amended by
Senate Bill 280, 78th Texas Legislature, Regular Session (2003)
to add §302.048 entitled "Assessment of Local Workforce Devel-
opment Board’s Capacity to Oversee and Manage Local Funds
and Delivery of Services."

The new section reiterates the Commission’s responsibility to
oversee and evaluate Boards, particularly as it relates to their
capacity to fulfill their financial and oversight duties under federal
and Texas law and rules.

B. Background. The Commission’s strong history of Board over-
sight has enabled the Commission and the Boards continuously
to improve the delivery of local workforce services. As part of
this oversight, the Commission uses various monitoring methods
to evaluate Board capacity to oversee and manage local funds
and deliver local workforce services. These monitoring efforts
are similar to the methods set out under the Texas Labor Code
§302.048. For example, the Commission’s Performance Anal-
ysis and Reporting Department reports all Board and strategic
plan performance measures on a monthly basis and makes them
available for Boards, their staffs, and their contractors to use to
manage, monitor, and improve their performance. The Com-
mission also has various monitoring methods aimed at ensuring
that Boards are exhibiting good fiscal management and oversight
practices. Therefore, the Commission approached development
of this section with the idea that it should build on existing efforts.
Rather than add yet another bureaucratic and administrative bur-
den to the Boards, the Commission viewed the new section as an
opportunity to tie together the results of various existing monitor-
ing methods into a system to assist the Boards in their oversight
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and management of funds and delivery of local workforce ser-
vices.

In developing the section, the Commission sought to achieve
several goals related to accessibility, objectivity, simplicity, and
flexibility and believes these goals have been met. The Com-
mission believes that the system will be readily accessible to and
understandable by the Boards, the general public and other in-
terested parties. Also, the system relies to the extent possible on
objectively determinable factors. Additionally, the system should
not place a significant burden, financial or otherwise, on either
the Boards, their staff, their contractors, or the Commission. Fi-
nally, the Commission believes the system criteria have been
defined broadly to allow for growth and improvement over time.

C. Coordination Activities. On January 6, 2004, the Commis-
sion notified the Boards that it was seeking input on criteria to
be used to evaluate Board capacity as required by Texas Labor
Code §302.048. Boards were provided a concept paper, which
summarized the requirements of Texas Labor Code §302.048
and that laid out various goals that the Commission thought the
final rule needed to achieve.

Boards were given until February 6, 2004 to provide input. On
January 30, 2004, Commission staff held a conference call at-
tended by staff from at least 14 Boards. During this call, Boards
stated that they believed that the Commission’s oversight activ-
ities, particularly those listed under Subchapter H of 40 T.A.C.
Chapter 800, Agency Monitoring Activities, generally covered the
duties that the new statutory language addressed. This was the
general consensus of those participating and was consistent with
the Commission’s initial thoughts. In the week that followed the
call, staff from seven Boards, including six Board executive di-
rectors, provided comments generally supporting this direction.

In addition to these initial coordination activities, Boards, along
with other interested parties and individuals, had the opportunity
to provide formal input on the section through the standard public
comment process applicable to all Commission rule proposals.
One Board and executive directors from three Boards utilized
that opportunity as described in Part III.

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

Section 800.309 is added to Subchapter H. Agency Monitoring
Activities.

Section 800.309, subsections (a) and (b) outline the process and
criteria used by the Commission to evaluate each Board’s overall
capacity to oversee and manage local funds and the delivery of
local workforce services. The six responsibilities listed under
§800.309(b) correspond to the six areas of responsibility that
Texas Labor Code §302.048 requires to be addressed by the
section’s criteria.

The Commission believes that standards, criteria, and require-
ments relating to the six listed responsibilities from §302.048(b)
and incorporated into §800.309(b) are addressed in state and
federal laws and regulations, the provisions of Board contracts
and plans, and official directives issued by governing authori-
ties. Examples of these directives include such documents as
U.S. Department of Labor Training and Employment Guidance
Letters, U.S. Department of Labor Training and Employment
Informational Notices, U.S. Department of Health and Human
Services Guidance Letters, and Texas Workforce Commission
Workforce Development Letters.

These requirements change over time as laws, rules, and guid-
ance directives are amended, repealed, or replaced or as new

initiatives are implemented. Therefore, listing each statute, rule,
or directive in this section would be both redundant and ineffi-
cient. As Board responsibilities evolve based on actions of state
and federal lawmakers and oversight agencies, the Commission
would be faced with amending this section to reference changes
made elsewhere. Further, regardless of whether these require-
ments are specifically enumerated in this section, they apply
to the Boards. As such, §800.309(b) explains that the Agency
will conduct oversight activities, such as the monitoring process,
that evaluate Board performance and compliance with applicable
governing laws, regulations, and directives and make findings as
appropriate.

While each of the six responsibilities listed in §302.048 and incor-
porated into §800.309(b) are important components of oversight
and management, the Commission believes that one of the best
ways that the Boards can demonstrate competence in these ar-
eas is by achieving desired outcomes. That is, nothing demon-
strates a Board’s capacity to succeed as much as the Board’s
success itself. With that in mind, while the criteria outlined in this
section address the six areas of responsibility, the Commission
will focus much of its monitoring and management efforts, and
ultimate Board ratings, on performance and financial outcomes
rather than administrative processes.

Section 800.309(c) outlines the three ratings that the Commis-
sion shall apply to the Boards. The ratings are based on perfor-
mance outcomes, disallowed costs, and findings of noncompli-
ance with applicable statutes, rules, directives and other govern-
ing documents such as Board contract and plan requirements.
The three ratings, in descending order, are "Above Standards,"
"Within Standards," and "Below Standards."

While §800.309(c) references achieving targets on performance
measures, the Commission did not specify the measures in the
section. The Commission generally does not believe that it is
appropriate to specify performance measures in rules. Doing so
makes it more difficult to change measures or improve method-
ologies as statutes, priorities, or responsibilities change.

Additionally, the section provides that the Commission may
exclude from consideration performance on measures that are
related to new Board responsibilities. The Board evaluation shall
also exclude from consideration disallowed costs that are all
three of the following: discovered, quantified, and self-reported
to the Commission by the Board unless the Commission finds
that the disallowed costs were the result of gross misman-
agement or other significant violation of Board responsibilities.
These provisions were added in response to public comments
and are discussed more fully in Part III.

Finally, §800.309(d) provides that the Commission will post per-
formance information and the results of its Board evaluations and
the Board ratings on its website. This addresses requirements
set out in §302.048(f) to post this information for the public. The
legislation does not set out how often the Commission is to re-
view and update performance information about Boards. Based
on public comment and discussed further in Part III, the sec-
tion provides that the Commission will include with the ratings,
specific explanations of how the ratings were determined to al-
low the public to understand whether there are no problems, one
problem area, or multiple problem areas. The Commission also
modified the section based on comment to provide that ratings
will be updated as new information becomes available, but no
more often than quarterly.

PART III. COMMENTS AND RESPONSES
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The Commission received comments from the East Texas Work-
force Board and the executive directors of the North Central, Tex-
oma and East Texas Workforce Development Boards.

Comment: One commenter asked whether the Commission was
planning to use a single rating or whether there would be a re-
port card format. The commenter indicated concern that reduc-
ing each Board to a single grade would result in illogical or un-
just ratings and referenced an earlier effort to evaluate Boards
as an example of how such an effort can fail. The commenter
suggested the establishment of multiple points of evaluation to
ensure that areas of responsibility maintained equal importance.
The commenter also noted that a report card would support up-
dating ratings on an ongoing basis (monthly or quarterly, for ex-
ample).

Response: The Commission agrees that clarification relating to
the ratings and process is necessary. The proposed section pro-
vided for a single rating and the Commission still believes that an
overall rating is appropriate. However, when posting the rating,
the Commission will specifically explain how each of the criteria
were applied for each Board and how that affected the overall
rating. This will allow the public to understand whether a Board
rated "Below Standards" was below standards because of prob-
lems in one area of responsibility or in multiple areas.

Additionally, the adopted section only includes three ratings
rather than four as proposed. The Commission believes that
the modification of the section to require posting the criteria that
resulted in the assigned rating makes the originally proposed
fourth rating unnecessary. The Commission will be able to
emphasize how far "below standards" a Board might be simply
by listing the deficiencies.

As to the issue of updating ratings on an ongoing basis, the Com-
mission agrees that annual updates might not be sufficient to
ensure that the ratings reflect the Commission’s current assess-
ment of a Board’s overall capacity as expected by the section.
Therefore, the adopted section provides that the Commission
intends to update ratings when information becomes available
which would cause the Commission to change its evaluation,
but no more than quarterly. The Commission chose this quar-
terly cycle, because it is consistent with most state and federal
reporting requirements for performance.

In addition, the section provides that the Commission shall use
information at the Commission’s disposal at the time of the eval-
uation. Clarifying this further, the section provides that if no up-
dated information is available, the Commission is not obligated
to schedule a review or visit to confirm or obtain new information.

Comment: One commenter asked whether the Commission had
considered using the requirement to adopt the criteria by rule as
a marketing opportunity wherein the ratings could be along side
positive stories about each Board. The commenter suggested
that viewers could use a web link to access a page that talks
about the success stories.

Response: The Commission believes that this suggestion is be-
yond the scope of the section which is intended to address the
legislative mandate to develop and apply criteria for evaluating
Board capacity to oversee and manage local funds and the de-
livery of local workforce services. While the Commission may
choose to incorporate the commenter’s suggestion when it be-
gins applying the section, the Commission has not determined
the format in which it will post the results of evaluations on its
website. Worth noting, however, is that the Commission already
allows users to link from the TWC website directly to individual

Board websites where Boards have an opportunity to showcase
local success stories.

Comment: One commenter stated that the Board considered
its mission to be improving the quality of life for citizens in its
region through economic development by providing a first class
workforce for present and future businesses. The commenter
opined that the proposed evaluation process did not address this
purpose.

Response: The Commission disagrees. As noted, the section is
intended to address the legislative mandate to develop and ap-
ply criteria for evaluating Board capacity to oversee and manage
local funds and the delivery of local workforce services. The law
focuses primarily on oversight and management capacity. How-
ever, the Commission believes that to some degree the section
does help address the Boards’ overall purpose in that the sec-
tion evaluates each Board’s success in managing its programs
and achieving expected performance outcomes. Further, as the
Commission is continually evolving its measures to make them
more relevant to the larger mission of the system, the section will
become more able to evaluate this overall mission.

Comment: One commenter was concerned about the provision
of the section that considered the amount of disallowed costs.
The commenter suggested that the section should be clarified
to explicitly state that the amount of disallowed costs to be con-
sidered would only include those costs identified through TWC
monitoring or the monitoring/audit efforts of a higher authority
such as the U.S. Department of Labor. The commenter stated
that in cases where a Board has conscientiously monitored its
programs and identified disallowed costs through its own efforts,
it would be inappropriate for the Commission to use these find-
ings against the Board, pointing out that to do so would actually
be a disincentive to local monitoring.

Response: The Commission agrees. The section has been
clarified to state that disallowed costs which are quantified by
the Board and self-reported to the Commission would not count
against the Board in and of themselves. The Commission recog-
nizes that having an effective self-monitoring program is one of
the best ways a Board can demonstrate that it has the expected
oversight capacity. However, disallowed costs which are iden-
tified by the Commission, single auditors, or another oversight
body such as the U.S. Department of Labor and which were not
discovered, quantified, and reported to the Commission by the
Board would be included. Also included would be disallowed
costs that the Commission finds to be the result of gross mis-
management or other significant violation of Board responsibili-
ties.

While making this modification, the Commission noticed that
subsection (c)(1)(B) needed to be clarified to indicate that by
"no disallowed costs" the Commission meant "no disallowed
costs since the prior evaluation." As originally proposed, a
Board would have never been able to be considered "Above
Standards" if it ever has disallowed costs. This was not the
Commission’s original intent.

Comment: One commenter expressed concern about the
proposed criteria relating to Board performance on contracted
performance measures. The commenter performed a detailed
analysis of Board performance as reported in the Commission’s
Monthly Performance Report for January 2004. Using the
criteria in the proposed section, the commenter found that not
a single Board would be rated as "Above Standards" or "Within
Standards" solely on the basis of performance on the contracted
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measures. The commenter noted that the overwhelming
majority of the measures that Boards were missing were related
to new responsibilities the Boards had just taken on this year
(such as Project RIO, Veterans Employment Services, and
the new Measures for Employers). The commenter felt that if
the proposed criteria were implemented today, it would reflect
negatively upon the workforce system in a way that does not
accurately portray the beneficial impact of local oversight of this
large, complex workforce system.

One commenter suggested excluding new programs or perfor-
mance measures from the section criteria for two years. The
commenter believed that it is not reasonable for the Commission
to expect Boards to assume new programs or provide services
in a significantly different way without allowing time for thought-
ful implementation. The commenter felt that evaluation results
should be based upon a longer-term perspective and not the
short-term impacts of new programs or performance standards.

Response: The analysis provided by the commenter was quite
compelling and matched similar findings made by Commission
staff after the section was proposed. The Commission agrees
that in some cases, the Commission should apply different stan-
dards when it comes to newly acquired responsibilities. How-
ever, the Commission does not believe that simply because a
measure is amended or a new one added, that it should auto-
matically be treated differently. In many cases, a change in an
existing measure or the initiation of a new measure does not sig-
nificantly change the way a Board has to run a program.

For example, consider if the Department of Labor were to com-
bine the WIA Older Youth and WIA Adult populations, together
but use performance measures which are nearly identical to the
ones previously in place. In this situation, the Commission would
likely not find that the performance under the resulting measures
should be evaluated differently than the historically applied mea-
sures.

Therefore, the adopted section provides that the Commission
may exclude measures associated with recently acquired re-
sponsibilities from evaluation under this section for a period of
time. This provision should in no way be interpreted as a state-
ment of the Commission that Boards are not expected to meet
performance standards or that they are immune from sanction
for failing to meet standards. The Commission may find in some
instances that even though a Board has only recently taken on a
responsibility that the level of performance exhibited is so lacking
as to be deserving of sanction.

Comment: One commenter suggested as another alternative
that the Commission modify the section to use only the new
Common Measures being developed by the President’s Office of
Management and Budget. However, the commenter also noted
that these measures have not been implemented yet and that
it might be advisable to provide data from the new measures to
interested parties to examine before adopting them.

Response: The Commission disagrees. As noted, the Commis-
sion continuously evolves its performance measure criteria to
make it more meaningful. Specifying by rule the measures that
would be used for the evaluation would mean that the Commis-
sion would have to amend the section every time the contracted
Board measures changed. Listing specific measures in the sec-
tion would not provide the flexibility necessary to allow the Com-
mission to make modifications necessary to comply with state or
federal mandates.

Comment: One commenter suggested changing the rating la-
bels. The section as proposed would have rated Boards as ei-
ther "Above Standards," "Within Standards," "Below Standards,"
or "Well Below Standards." The commenter suggested that the
labels be changed to "Exemplary," "Meeting" or "Satisfactory,"
"Needs Improvement" and "Requires TA" though the commenter
indicated that "Failing" would be another acceptable label for the
last category.

Response: The Commission disagrees. The section is generally
intended to provide a process and criteria to be used to evalu-
ate whether Board oversight capacity is above, within, or below
standards. As such, the Commission believes that the ratings
should reflect that intent (though, as noted, the Commission did
change from four ratings to three as a result of other comments
and changes discussed previously).

PART IV. AUTHORITY

The new section is adopted in response to and under the author-
ity of the following sections:

Texas Labor Code §302.048 Assessment of Local Workforce
Development Board’s Capacity to Oversee and Manage Local
Funds and Delivery of Services, added by §4.07 of Senate
Bill 280, 78th Texas Legislature, Regular Session (2003). The
Commission is required to adopt rules not later than May 1,
2004, to establish criteria to be used to evaluate each local
workforce development board, and shall implement Texas Labor
Code §302.048 not later than September 1, 2004.

Additionally, §301.0015, Texas Labor Code, provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment.

Section 302.002(d), Texas Labor Code, authorizes the Commis-
sion to adopt, amend, or repeal such rules in accordance with
Chapter 2001, Texas Government Code, as necessary for the
proper administration of the Workforce Development Division.

Section 302.021, Texas Labor Code, which consolidated under
the jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in this section including, but not limited to, the programs
funded under the Workforce Investment Act of 1998 as amended
(29 U.S.C. §2801 et seq.).

Texas Labor Code, Title 4, and primarily Chapters 301 and 302,
will be affected by the proposed new section.

§800.309. Commission Evaluation of Board Oversight Capacity.

(a) This section outlines the process and criteria used by the
Commission to evaluate Board capacity to oversee and manage local
funds and the delivery of local workforce services.

(b) The Commission shall use oversight methods outlined in
this chapter and elsewhere in the statute and rules to evaluate each
Board’s performance and compliance with applicable laws, regula-
tions, provisions of contracts and Board plans, and official directives.
Examples of official directives include such documents as U.S.
Department of Labor Training and Employment Guidance Letters,
U.S. Department of Labor Training and Employment Informational
Notices, U.S. Department of Health and Human Services Guidance
Letters, and Texas Workforce Commission Workforce Development
Letters. In particular, the Commission shall evaluate and make
findings as appropriate relating to Board fulfillment of responsibilities
relating to:
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(1) developing, maintaining, and upgrading comprehen-
sive fiscal management and accountability systems;

(2) hiring, training, and retaining qualified staff to carry out
the Board’s oversight activities;

(3) selection and oversight of local contractors to improve
delivery of workforce services;

(4) oversight and improvement of operation of local career
development centers in the area served by the Board;

(5) managing contractors’ performance across multiple
Board programs and achieving required performance standards; and

(6) identifying and resolving long-standing oversight prob-
lems of the Board and performance problems of contract providers.

(c) The Commission shall rate each Board’s capacity as Above
Standards, Within Standards, or Below Standards. The following cri-
teria shall be used to set the rating.

(1) A Board will be rated as Above Standards if:

(A) the Board’s performance on 90% of contracted
measures is at or above 95% of target with no single measure at less
than 90% of target;

(B) there are no disallowed costs since the prior evalu-
ation; and

(C) there are no repeat findings.

(2) A Board will be rated as Within Standards if:

(A) the Board’s performance on 80% of contracted
measures is at or above 95% of target with no single measure at less
than 85% of target;

(B) disallowed costs do not exceed 1% of allocation;
and

(C) there are no repeat findings.

(3) A Board will be rated as Below Standards if the Board
is found to not be Above or Within Standards or if there are significant
findings.

(4) Notwithstanding any other provision of this section:

(A) "disallowed costs" as used in this section do not
include such costs that meet the following three criteria: discovered,
quantified, and self-reported to the Commission by a Board unless the
Commission finds the disallowed costs were the result of gross mis-
management or other significant violation of Board responsibilities;
and

(B) the Commission may exclude from consideration
under this section performance on measures related to new Board re-
sponsibilities.

(d) At least annually, the Commission shall post the results of
its evaluation of each Board and each Board’s performance on its inter-
net site with explanation of the rating, rating criteria, and performance
measures in a format that is readily accessible to and understandable
by a member of the public.

(1) The explanation shall include specifically how each of
the criteria were applied for each Board and how that affected the over-
all rating.

(2) Evaluations shall be performed using information at the
Commission’s disposal at the time of the evaluation. If no updated
information is available, the Commission is not obligated to schedule
a review or visit to confirm or obtain new information.

(3) The Commission may update the Board ratings when
new information becomes available but does not intend to update them
more often than quarterly.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 28, 2004.

TRD-200402807
John Moore
General Counsel
Texas Workforce Commission
Effective date: May 18, 2004
Proposal publication date: March 12, 2004
For further information, please call: (512) 463-2573

♦ ♦ ♦
CHAPTER 801. LOCAL WORKFORCE
DEVELOPMENT BOARDS
SUBCHAPTER C. THE INTEGRITY OF THE
TEXAS WORKFORCE SYSTEM
40 TAC §801.51 - 801.56

The Texas Workforce Commission (Commission) adopts new
Subchapter C, the Integrity of the Texas Workforce System and
new §§801.51-801.56 regarding Local Workforce Development
Boards with changes to the proposed text as published in the
January 9, 2004, issue of the Texas Register (29 TexReg 344).

PART I. PURPOSE, BACKGROUND, AND AUTHORITY

A. Purpose

B. Background and Authority

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

PART III. COORDINATION OF ACTIVITIES

PART IV. PUBLIC COMMENTS AND RESPONSES

PART V. FINAL RULES

PART I. PURPOSE, BACKGROUND, AND AUTHORITY

A. Purpose. The purpose of Subchapter C is to set forth provi-
sions and guidelines to ensure the integrity of the Texas work-
force system. Subchapter C ensures that Local Workforce De-
velopment Boards (Boards):

*do not directly provide workforce services or determine eligibility
for those services;

*do not award workforce service contracts to Board members
and thereby create the perception that Board membership pro-
vides an advantage in competing for workforce service contracts;

*do not direct and control the daily activities and operations of
their workforce service contractors in an attempt to circumvent
the provisions prohibiting Boards from delivering workforce ser-
vices;

*prevent potential conflicts of interest between themselves and
workforce service contractors;

*apply the Board contracting guidelines when contracting for
workforce services;
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*develop fiscal integrity indicators with which to assess the finan-
cial integrity of their workforce service contractors;

*protect the overall financial security of the workforce service
contractors’ funds and operations; and

*abide by the post-employment provisions applicable to former
Board employees seeking employment with a Board’s workforce
service contractor in order to avoid any conflict of interest or any
appearance of a conflict of interest.

B. Background and Authority. The 74th Texas Legislature en-
acted House Bill 1863 (HB 1863), which is codified in part in
Texas Labor Code, Chapter 302, and Texas Government Code,
Chapter 2308. HB 1863 provided local elected officials the op-
portunity to establish Boards that oversee the delivery of work-
force services that meet the needs of local employers and work-
ers. Rules relating to the Boards’ roles and responsibilities are
set forth in 40 T.A.C. Chapter 801.

Texas Government Code, Chapter 2308; Texas Labor Code, Ti-
tle 4; and federal statutes and regulations have made Boards
responsible for a number of duties related to the administration
of Commission-funded workforce services, including:

*contracting with service providers;

*ensuring that workforce service contractors directly provide the
workforce services and the eligibility determinations related to
those services;

*maintaining adequate fiscal systems;

*complying with the uniform rules for administration of grants and
agreements;

*meeting contracted performance targets; and

*complying with all applicable federal and state statutes and reg-
ulations.

Section 2308.264 of the Texas Government Code specifically
prohibits Boards from directly providing workforce services.
Furthermore, Senate Bill 280 (SB 280) amended §2308.264 to
require that, in consultation with the Boards, the Commission
by rule establish Board workforce service provider contracting
guidelines that:

(1) ensure that each independent contractor that contracts to
provide one-stop workforce services has sufficient insurance
bonding and liability coverage for the overall financial security of
one-stop workforce services funds and operations;

(2) prevent potential conflicts of interest between Boards and en-
tities that contract with Boards; and

(3) ensure that if a Board acts as a fiscal agent for an entity
that contracts with the Boards to provide one-stop workforce ser-
vices, the Board does not deliver the services or determine eli-
gibility for the services.

The Legislature also amended §2308.267, Texas Government
Code, to state that a Board’s staff may not direct or control the
workforce service contractor or its employees in providing work-
force services as set out in 40 T.A.C. §801.28.

Additionally, the Commission, under 29 CFR Section 97.36(b)(3)
that addresses conflict of interest provisions for grantees and
subgrantees of federal funds, 29 CFR Section 95.42 that sets
forth code of conduct requirements for entities receiving federal

funds, Workforce Investment Act (WIA) Section 117(g) that ad-
dresses conflicts of interest, and its existing rule-making author-
ity in §301.0015, Texas Labor Code, adopts provisions in Sub-
chapter C to strengthen standards of conduct and integrity of
the Texas workforce system in order to prevent the erosion of
the public’s confidence and trust in the system.

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

Subchapter C. The Integrity of the Texas Workforce System is
added as the location for the rules and provisions that ensure an
ethical and accountable workforce system.

Section 801.51. Purpose and General Provisions

Section 801.51 sets forth the purpose and intent of Subchapter
C. The intent of the rules is to strengthen the public confidence in
the integrity of the Texas workforce system. Section 801.51 also
establishes the time frame for implementing certain provisions
of the rules. The rules are effective 20 days following adoption.
The Commission, however, does not want to impose an undue
burden on the Boards or Board members and thereby provides
that the Boards have until September 1, 2004, to develop the
policies and procedures set forth in this subchapter. In order to
prevent a Board from becoming noncompliant with Board mem-
bership requirements and avoid the disruption of the provision
of workforce services, the Commission affords Board members,
who have an existing workforce service contract, the earliest of
the following to adhere to the provision prohibiting Board mem-
bers from having contracts with the Board: (1) the expiration of
the contract; (2) the renewal date of the contract; (3) the expira-
tion of the Board member’s term or Board member’s resignation;
or (4) September 1, 2005.

Section 801.52. Definitions

Section 801.52 provides definitions relevant to the provisions in
Subchapter C. The Commission defines a workforce service con-
tractor as a person or an entity, other than a state agency or an
institution of higher education as defined in §61.003 of the Texas
Education Code, that contracts with the Board to provide work-
force services listed in §801.28.

A conflict of interest exists if an individual has a direct or indi-
rect interest-particularly a substantial financial interest-that in-
fluences the individual’s ability to perform job duties and fulfill
responsibilities. An appearance of a conflict of interest is a situ-
ation in which an individual’s actions appear to be influenced by
personal gain or gain to the organization in which the individual
is employed. An appearance of a conflict of interest also exists if
an individual’s actions appear to be motivated by design to gain
an improper influence over the Commission, the Agency, or the
Board.

Individuals included in the conflict of interest provisions are
Board decision-making employees as well as workforce service
contractors and workforce service contractor employees in
decision-making positions. The Commission defines a Board
decision-making position as a position with a Board that has final
decision-making authority or final recommendation authority
on matters that directly affect workforce service contractors. A
Board decision-making position is one, regardless of the official
title, that functions as the executive director, deputy executive
director, chief financial officer, lead contract manager, or lead
contract monitor. The Commission defines a workforce service
contractor employee in a decision-making position as a position
with a workforce service contractor that includes the ability to
commit or bind the contractor to a particular course of action
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with respect to carrying out the contractor’s duties and activities
under the contract.

By limiting the conflict of interest provisions to these decision-
making employees, the Commission intends to provide guide-
lines and standards of conduct for those individuals who have
the greatest ability to influence financial or policy decisions within
the workforce system.

An individual has a substantial financial interest in an entity if
the individual owns 10% or more of the entity; owns more than
$5,000 of the fair-market value of the entity; receives more than
10% of the person’s annual income from the entity; is a paid
board member of the entity; serves as an elected officer of the
entity; or is related to a person who has a substantial financial
interest in the entity. The Commission modeled the definition of
"substantial financial interest" after the definitions of "substantial
interest" in Texas Local Government Code Section 171.002 and
Texas Government Code Section 527.005, and included provi-
sions consistent with 40 T.A.C. Section 801.13.

Finally, §801.52 defines a "particular matter" as a specific inves-
tigation, application, request for a ruling or determination, rule-
making proceeding, administrative proceeding, contract, claim,
judicial proceeding or any other proceeding. The Commission in-
tends that the particular matter provisions affect all Board mem-
bers and Board employees. The Commission, however, reasons
that the definition of a particular matter is so specific and nar-
row that for all intents and purposes, only Board members, and
Board employees who are in decision-making positions will be
affected. State statute imposes a lifetime ban from working on
particular matters. The Commission believes that while Boards
are quasi-governmental entities, the fact that Boards are stew-
ards of the public’s money is reason enough to apply the lifetime
ban from working on particular matters to Board employees.

Questions and Answers:

Q: Does the lifetime ban from working on a particular matter
mean that former employees who worked on a particular matter
are not ever allowed to work for a workforce service contractor?

A: No. A workforce service contractor is not prohibited from hir-
ing a former Board employee who worked on a particular mat-
ter-as long as the former Board employee does not work on that
particular matter when working for the same Board’s workforce
service contractor.

The term "particular matter" is defined narrowly to mean some-
thing quite specific, such as an investigation, application, con-
tract, rule-making, or other administrative proceeding.

This means a person subject to the particular matter restriction
may work on matters similar to matters the individual worked on
as a Board employee, but not work on exactly the same matter.
For example, a former Board employee who worked on contract
X at the Board could not leave the Board and work on the same
contract X for the workforce service contractor. The former Board
employee could, however, work on contract Z, even if contract Z
involved similar issues as those raised in connection with con-
tract X.

Q: Is an individual’s brother, sister, brother-in-law, or sister-in-
law included as a relative in determining if the individual has a
"substantial financial interest" in the business entity?

A: No. The rules define substantial financial interest to include
the "first degree of consanguinity or affinity," which means

only the individual’s parents and children, adopted children, or
spouse.

Section 801.53. Prohibition against Directly Delivering Services

State law clearly prohibits Boards, Board members and Board
staff from delivering workforce services. Section 2308.264(a)
prohibits Boards from directly delivering services. During the
78th Texas Legislature, Regular Session, lawmakers expanded
this prohibition in SB 280 (codified in §2308.267(b) of the Texas
Government Code) by requiring that a Board’s employees be
separate from and independent of any organization providing
workforce services in the Board’s local workforce development
area (workforce area). It also prohibits a Board’s employees from
directing or controlling the daily activities and operations of a
workforce service contractor. SB 280 also required the Com-
mission to develop rules to ensure that if a Board acts as a fiscal
agent for a workforce service contractor, the Board does not de-
liver services or determine eligibility for those services. Not only
did the Legislature clearly indicate that Boards and their employ-
ees shall not deliver services or control their workforce service
contractors and their employees, but SB 280 also included an
additional provision requiring the Commission to establish rules
that prevent potential conflicts of interest between Boards and
their workforce service contractors.

Subsection 801.53(a) is created in order to implement SB 280,
which directed the Commission to develop rules that prevent po-
tential conflicts of interest between Boards and entities that con-
tract with Boards. This subsection stipulates that a Board mem-
ber; a Board member’s business, organization, or institution; a
business, organization, or institution that a Board member repre-
sents; or a Board employee shall not receive a contract from the
Board to deliver workforce services. Boards shall also ensure
that a Board member; a Board member’s business, organiza-
tion, or institution; a business, organization, or institution that a
Board member represents; or a Board employee do not directly
deliver workforce services or determine eligibility for workforce
services. With this subsection, the Commission intends to pre-
vent potential conflicts of interest between Boards and workforce
services contractors.

Subsection 801.53(b) stipulates that the prohibitions in §801.53
do not apply to public education agencies, such as community
colleges and independent school districts, that have Board
members, former Board members, or former Board employees
who fulfill the requirements set forth in Texas Government Code
§2308.256(a)(3)(A) - education agency representatives.

Subsection 801.53(c) is created to allow a Board to grant a one-
year exception to the prohibitions in §801.53(a) for a community-
based organization that fulfills the requirements set forth in Texas
Government Code §2308.256(a)(2). The exception can only be
granted by a two-thirds vote of the Board in an open meeting.
The exception may not be granted for a contract to operate a
Texas Workforce Center. It is the intent of the Commission that
this exception be provided for a special project that may require
the specialized services of one community-based organization
that also has a member on the Board. The exception may be
provided for up to one year to allow for completion of the special
project. It is not the Commission’s intent that the same exception
be applied across multiple years.

Subsection 801.53(d) is created in order to implement SB 280
(codified in §2308.267(b) of the Texas Government Code) that
prohibits a Board and its employees from directing or controlling
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the employees of any entity providing contracted workforce ser-
vices. Subsection 801.53(d) directs Boards to ensure that the
Board, Board members, and Board employees do not directly
control the daily activities and operations of its workforce service
contractors. This subsection stipulates that the Commission may
use the guidelines established in 40 T.A.C. §821.5, Employment
Status: Employee or Independent Contractor, in order to test the
employment status of the workforce service contractor. These
guidelines are commonly referred to as the "20-point test."

The 20-point test applies to all 400,000 Texas businesses; there-
fore, it should apply to Boards and Board contractors as well.
The Commission does not intend to prohibit Boards from utiliz-
ing any specific management model when contracting for the de-
livery of workforce services. In fact, Texas Government Code
Chapter 2308 prohibits the Commission from requiring Boards
to use a specific management model for the provision of work-
force services. However, Boards should avoid creating contract
provisions that could be construed to effectively make the con-
tractor or the contractor’s staff employees of the Board. The
Texas workforce system may be a unique service delivery model
in which Boards contract with service providers to deliver specific
workforce services based on state and federal regulations and
guidelines. As a contractor of services, however, Boards should
strive to meet the 20-point test in determining employment sta-
tus of workforce service contractors and their employees.

The Commission emphasizes to the Boards that they examine
the totality of the 20-point test to ensure they are not acting as
employers of contract staff. They may not meet some of the
points, but as 40 T.A.C. §821.5 states: "the importance assigned
each factor may vary depending on the occupation or on the facts
of that particular case." Furthermore, "if an employment relation-
ship exists, it is of no consequence that the employee happens
to be called something else, such as: partner, agent, co-adven-
turer, contractor laborer, subcontractor, or independent contrac-
tor." Most importantly, Boards, through their contract manage-
ment and oversight, must ensure that contracts are not written
to give Board staff the right to control or direct contractor staff. It
is the totality of the 20-point test that must be considered in de-
termining whether an employment relationship exists between
a Board and its workforce service contractor or, for that matter,
between the Commission and a Board. There are many factors
involved in the relationship between a worker and the recipient
of the worker’s services. Some of those factors may suggest
an independent contractual relationship while others may sug-
gest an employer-employee relationship. All of the facts must be
carefully considered when deciding whether the recipient of the
services has the right to control or direct the worker’s daily ac-
tivities.

Subsection 801.53(e) is created to clarify that the provisions in
this section do not restrict Board members or Board members’
organizations from receiving services from the Texas workforce
system and thereby being customers of a Board’s workforce ser-
vice contractors’ services. In fact, the Commission trusts that
Board members will champion the Texas workforce system by
actively using the system to meet their employment and work-
force needs.

Questions and Answers:

Q: Does the §801.53 prohibition against directly delivering ser-
vices prohibit a child care provider, or someone affiliated with a
child care provider that is part of the child care management sys-
tem, from sitting on a Board?

A: Not necessarily. If the child care representative does not con-
tract directly with the Board as its child care contractor or for
other workforce services, then the person may be a Board mem-
ber. If the Board member is a child care provider that accepts
Agency-subsidized children, then the child care provider may sit
on the Board. The important distinction is in the contractual rela-
tionship. If the Board member is a direct contractor of the Board,
then the individual shall not sit on the Board. If the Board mem-
ber is a contractor of the Board’s workforce service contractor,
then the individual may sit on the Board.

Q: In rural communities, a Board member may own the only re-
tail store in town that processes gas and work-related expense
vouchers for Choices clients. Are these activities affected by
the prohibition against a Board contracting with Board members’
businesses for workforce services?

A: No. Processing a voucher is not a contractual relationship be-
tween a Board member and a contractor. This example would
not fall under the prohibition to deliver services, because in this
case the Board member is not determining eligibility or delivering
services. The contractor issuing the voucher is determining eligi-
bility and providing the service. If the client takes the voucher and
processes it at a Board member’s business, that would not be
prohibited under the rules because processing the voucher is not
a contractual activity with the Board. If, however, the Board con-
tracts with the Board member’s business to process vouchers,
that activity would be prohibited by the rules. In most workforce
areas, a Board’s workforce service contractor contracts with an
entity to provide services. Because the service provider is not
directly contracting with the Board, the service provider could
serve as a Board member, which would be allowed under the
rules.

Q: Would a private sector Board member whose business is
part of a consortium that receives customized or other train-
ing-whether from WIA Statewide Activity Funds, Skills Develop-
ment or Self-Sufficiency Funds, or H1B Skills grants-need to re-
sign from the Board?

A: If the contract is with the state and not the Board, the Board
member would not have to resign as it would not violate the pro-
hibition against a Board contracting with a Board member or a
Board member’s business.

In cases in which the Board contracts directly with the consor-
tium to provide services, the Board member’s company that is
participating in the consortium must not have signature author-
ity for the consortium. Section §801.53(e) emphasizes that the
rules do not restrict a Board member or a Board member’s busi-
ness from receiving workforce services and being a customer of
a Board’s workforce service contractors’ services. Even though
Boards are not allowed to contract directly with a Board mem-
ber or a Board member’s business, in most cases, members of
a consortium receive workforce services from a provider under
contract with the Board’s workforce service contractor. Typically,
Boards do not contract directly with the businesses in the con-
sortium.

Q: Can a Board member’s company receive on-the-job (OJT)
training funds from the Board?

A: A Board cannot contract with a Board member or a Board
member’s company to provide workforce services. The Com-
mission strongly encourages private sector Board members to
use workforce services. OJT is a special case in which the com-
pany is both the provider and user of workforce services. Again,
the answer depends on the Board’s contractual relationship with
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the Board member’s company. If the Board awards OJT funds
directly to a company, then a Board member’s company is not
allowed to receive the OJT funds unless the Board member re-
signs. If the workforce service contractor contracts with the com-
pany for OJT funds, then the Board member’s company is al-
lowed to receive OJT funds.

Q: Is a Board allowed to provide apprenticeship training funds
to a labor union if a Board member represents that union on the
Board?

A: The union is allowed to receive the funds if the apprenticeship
funds are provided to the labor union under contract with the
workforce service contractor.

Q: Does a Board labor representative who also sits on an ap-
prenticeship advisory committee have to resign from the Board in
order for the committee to receive apprenticeship training funds
from the Board?

A: No. The apprenticeship advisory committee can receive the
funds and the Board member does not have to resign as long as
the Board member does not represent the advisory committee
on the Board.

Q: If a Board receives other workforce funding from its local com-
munity, is the prohibition against directly delivering services still
in place?

A: Yes. Boards have always been prohibited by law from deliv-
ering workforce services, regardless of the funding source.

Q: Why do the rules reference the 20-point test as a tool the
Agency may use to determine if a Board directly controls the
daily activities of its workforce service contractors?

A: The use of the 20-point test is a standard, common-law test
that has been used for more than 30 years by the Internal Rev-
enue Service, courts of law, and the Agency to determine if an
employer-employee relationship exists. Even if the rules did not
specifically reference the 20-point test, the test would still be
used by courts to determine whether an employer-employee re-
lationship exists. This test is applied to all Texas businesses and
may be applied to Boards as well. The 20-point test is refer-
enced in the rules as a permissible-not mandatory-model that
the Commission could use to determine an employer-employee
relationship between a Board and its contractor.

Q: How can the 20-point test be used as a tool to ensure that
Boards do not directly deliver services?

A: The 20-point test is a standard tool that may be used to de-
termine if the Board-contractor relationship is an employer-em-
ployee relationship or an independent contractor relationship.
Boards should review each point in the test and determine how
they can maintain an arm’s-length relationship with the contrac-
tor. Boards need to examine the totality of the test and develop
operational procedures that will not directly control the day-to-
day activities and operations of the contractor.

Q: Will the 20-point test effectively prohibit the use of a PEO
model?

A: No. The proposed rules are meant to fulfill the intent of SB
280, which states that Boards may not direct or control the
staffing of any entity that provides one-stop workforce services.
Furthermore, Texas Government Code §2308.267(b) stipulates
that a Board’s staff shall be separate and independent of any
organization providing workforce services. The rules do not

prohibit Boards from using a particular management model-un-
less that management model allows Board staff to direct or
control the staffing of the workforce service provider or infringe
upon the separation and independence of the workforce service
contractor.

Q: One element of the 20-point test states that independent con-
tractors normally pay all of their own business and travel ex-
penses without reimbursement. If a Board reimburses a con-
tractor for travel expenses, can this be construed as an em-
ployer-employee relationship?

A: Boards are encouraged to examine all of their contracting poli-
cies, procedures, and guidelines in light of the 20-point test. In
this situation, because it is not a federal or state requirement
that Boards directly reimburse a contractor for travel expenses,
Boards should refrain from doing so. Boards shall require that
travel expenses meet the state guidelines in accordance with the
TWC Financial Manual for Grants and Contracts, but they should
refrain from directly reimbursing a contractor for travel expenses.

Section 801.54. Board Contracting Guidelines

Section 801.54 is created in order to implement provisions in SB
280 (codified in §2308.264(e)(1)) requiring the Commission to
develop rules to ensure that each workforce service contractor
"has sufficient insurance, bonding, and liability coverage for the
overall financial security of one-stop workforce services funds
and operations." In implementing this provision, the Commission
establishes guidelines that the Boards shall follow to routinely
assess the fiscal integrity of their workforce service contractors.
The Commission also establishes minimum bonding amounts
and other methods Boards may use to secure funds to cover
losses.

Subsection 801.54(a) requires Boards to develop a fiscal
integrity evaluation designed to assess the fiscal integrity
and stability of their workforce service contractors. The fiscal
integrity evaluation shall include provisions to ensure that
workforce contractors are meeting performance measures in
compliance with federal and state statutes, regulations and
directives; Office of Management and Budget (OMB) circulars;
and other safeguards a Board has identified to ensure the
proper and effective use of funds. The fiscal integrity evaluation
shall also include a review of the contractor’s most recent
three-year financial history as well as a review of any adverse
judgments or findings.

Boards shall use the fiscal integrity evaluation in order to verify
fiscal indicators prior to the award of the contract and at each
renewal of the contract. For contracts between $100,000 and
$500,000, the review must be prior to the award and at each
contract renewal, and not less than biennially. For contracts over
$500,000, the review must be prior to the award and at each
contract renewal, and not less than annually. Boards are also
required to use this schedule to ensure that workforce service
contractors have proper and valid bonding and protections for
funds.

The Commission establishes §801.54(b) to implement the
requirement of §2308.264(e)(1) that contractors have sufficient
protection for the "overall financial security" of workforce funds
and operations. Subsection 801.54(b) establishes bonding,
insurance and other methods of securing funds to cover losses.
The Commission requires Boards to ensure that at least 10% of
the funds subject to the control of the Boards’ workforce service
contractors be protected through bonds, insurance, escrow
accounts, cash on deposit, or other methods. The subsection
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allows Boards to pay for the protection directly or to require their
contractors to pay for the protection, to the extent allowable
under state and federal law.

For Fiscal Year 2004 adhering to existing bonding requirements,
the Boards secured, on average, 7.6% of their total allocated
funds. Six of the 28 Boards secured over 10%, six secured less
than 5%, and 16 secured between 5% and 10% of their total
funds. Overall, 6.6% of the 28 Boards’ total allocated funds are
bonded or otherwise protected by the Boards. Assuming that
80% of the total allocated funds are under the control of work-
force service contractors, the Boards’ current bonded amounts
represent 8% of the total funds under the control of workforce
service contractors. Therefore, the 10% minimum set forth in
§801.54(b) will not create an undue burden on the Boards be-
cause it does not require that 10% of the entire allocation be
secured, but only 10% of the amount under the control of the
workforce service contractors. In addition, the Commission has
confirmed that the Boards’ existing crime and theft bonds may
be amended to include errors and omissions.

Subsection 801.54(c) establishes standards of conduct for
workforce service contractors in order to further implement
the intent of SB 280 as codified in Texas Government Code
§2308.264(e)(2) that requires the Commission to establish rules
to prevent potential conflicts of interest between a Board and its
workforce service contractor.

Boards shall ensure that their contractors comply with federal
and state statutes regarding standards of conduct. Boards
must also ensure that contractors avoid any conflict of interest
or the appearance of a conflict interest as well as refrain from
using non-public information gained through a relationship with
the Commission, an Agency employee, a Board, or a Board
employee to seek financial gain that would be a conflict of
interest or an appearance of a conflict of interest.

Subsection 801.54(d) requires a Board’s contractor to disclose
any conflict of interest and any appearance of a conflict of interest
or the absence of any conflict and any appearance of a conflict
interest. Workforce service contractors must disclose annually
any substantial financial interest that the contractor or its employ-
ees in decision-making positions have in any business transac-
tion with a Board member or Board decision-making employee.
Contractors must disclose gifts greater than $50 in value pro-
vided to a Board member or Board decision-making employee by
the workforce service contractor or a contractor decision-making
employee. The gifts must be disclosed within 10 days. The dis-
closures must describe the conflict of interest or the appearance
of a conflict of interest as well as actions the contractor and its
employees will take to avoid any conflict of interest.

Questions and Answers:

Q: How far up the corporate chain is a Board required to review
for the three-year financial history of adverse judgments and find-
ings of a contractor?

A: It depends on what entity signed the contract. If the contract
is in the name of the larger corporate entity only and the Board
typically deals with one division instead of the entire corpora-
tion, then the review must be of the entire corporation’s history
of adverse judgments or findings. The thoroughness of the re-
view may be more in depth for the division that is more closely
related to the type of services that are contracted and less in
depth for the unrelated divisions of the corporation. While ad-
verse judgments or findings of a specific division may have a
higher relevance to the ability of the contractor to perform under

the Board’s contract, the stability of the larger corporation is im-
portant. The key language is "review and consider." The amount
of time spent reviewing and considering is up to the Board and
may vary depending on the Board’s assessment of the relevance
of the adverse judgments or findings.

Q: May a Board withhold a portion of a payment to a workforce
service contractor and place this amount in escrow until a future
period? The amount will be reported as contractor payments
on IRS Form 1099 when initially paid to the contractor-not when
released from escrow. Will this be viewed as establishing a con-
tingency fund, which is not allowed under OMB Circular A-122?

A: OMB Circular A-122, Attachment B, Item 8, does not prohibit
a reserve of funds as described above. The term "contingency
reserve," as used in OMB Circular A-122, refers to a reserve
of funds that is drawn down, set aside, and not expended un-
less the contingency for which the reserve was established oc-
curs. In contrast, this scenario is more akin to the concept of re-
tainage, in that the funds the Board would be withholding from its
contractor would be a portion of the contractor’s reimbursement
for allowable expenditures that it incurred. The contractor would
only receive the withheld funds, if at the end of the contract the
contractor met specific provisions outlined in the contract-i.e., no
losses occurred.

Q: Many rural Board members in the private sector are also that
community’s banker who makes loans to our contractor, contrac-
tor’s staff, and the community at large. Will these rules prohibit
a Board member from providing loans to a contractor or contrac-
tor’s staff?

A: Nothing in the rules prevents Board members or workforce
service contractors from conducting normal business activities
within the community. In fact, §801.54(d)(1)(E) specifically states
that the disclosure provision does not apply to a transaction or
benefit provided to a Board member or a Board employee under
the same terms and conditions provided to members of the gen-
eral public.

Q: If a workforce service contractor employee in a decision-mak-
ing position sells his car to a Board member, is the workforce
service contractor required to report this transaction?

A: If the transaction is offered to a Board member or a Board em-
ployee under the same terms and conditions provided to mem-
bers of the general public, then the contractor does not have to
disclose the transaction. Normal business transactions should
include a good faith offer to the general public and not be of-
fered exclusively to Board employees or Board members, and
the sale should be genuinely open to the public. The sale of
the car should not appear to be a preferential arrangement pro-
vided to a Board member or employee on the basis of the Board
member’s or Board employee’s position. These normal business
transactions do not have to be reported by the workforce service
contractor. The Commission recognizes that there are situations
in which individuals sell personal items exclusively to friends and
acquaintances and do not make the sale open to the public. If a
workforce contractor conducts such a business transaction with
a Board member, then that transaction must be reported. The
intent of the rule is not to prohibit such transactions, but to make
the transactions transparent to the public in order to show that
contracts are awarded on the basis of cost and quality, not on
personal relationships and favors provided to Board members.

Q: Would a workforce service contractor or its employee in a
decision-making position have to report a contract with a Board
member to paint the Board member’s house?
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A: Again, nothing in the rules prevents Board members or work-
force service contractors from conducting normal business ac-
tivities within the community. The workforce service employee
would not be required to report this transaction as long as the
business (painting the house) is available to the general pub-
lic. The Commission recognizes that there are personal relation-
ships and long-standing friendships between Board employees
and workforce service contractor staff. In many of these friend-
ships, services of value may be performed exclusively for friends
and at a much reduced price. If a workforce service contractor
conducts such a business transaction with a Board member, then
that transaction must be reported. The intent of the rule is not
to prohibit such transactions, but to make the transactions trans-
parent to the public in order to show that contracts are awarded
on the basis of cost and quality, not on personal relationships
and favors provided to Board members.

Q: Would a gift of a briefcase or portfolio from a workforce ser-
vice contractor to a Board member or Board employee need to
be reported by a contractor or contractor’s employee under the
disclosure rules?

A: No-if the value of the portfolio is $50 or less. Yes-if the value
is over $50.

Q: Would a Board member have to resign from the Board if the
member’s son or daughter worked for a Board contractor?

A: No. Under §801.13, the Board member must disclose such a
relationship. There is no provision in either §801.13 or §801.54
that would disallow a Board member from sitting on the Board or
a contractor from receiving a contract if the Board member’s son
or daughter worked for the contractor.

Section 801.55. Employment of Former Board Employees by
Workforce Service Contractors

The Commission creates §801.55 in order to establish guide-
lines for the Boards and workforce service contractors to follow
when the contractors hire former Board employees. The intent
of this section is to implement provisions in SB 280 requiring the
Commission to establish rules to "prevent potential conflicts of in-
terest between boards and entities that contract with boards...."
The Commission establishes the provisions in §801.55 in order
to establish high ethical standards of conduct and assure the
public that hiring standards and practices are fair, aboveboard,
open, and free of the appearance of favoritism. Additionally, 29
CFR Section 97.36(b)(3) applies to the Agency as the "grantee"
and the Boards and their contractors as "subgrantees" and sets
forth the following: "Grantees and subgrantees will maintain a
written code of standards of conduct governing the performance
of their employees engaged in the award and administration of
contracts. No employee, officer or agent of the grantee or sub-
grantee shall participate in the selection, or in the award or ad-
ministration of a contract supported by Federal funds if a conflict
of interest, real or apparent, would be involved." 29 CFR Sec-
tion 97.36(b)(3) continues to provide that "such a conflict would
arise when (i) the employee, officer, or agent; (ii) any member of
his immediate family; (iii) his or her partner; or (iv) an organiza-
tion which employs, or is about to employ, any of the above, has
a financial or other interest in the firm selected for award. The
grantee’s or subgrantee’s officers, employees, or agents will nei-
ther solicit nor accept gratuities, favors, or anything of monetary
value from contractors, potential contractors, or parties to suba-
greements."

Subsection 801.55(a) establishes a post-employment restriction
on workforce service contractors employing or compensating a

former Board employee who was in a decision-making position
with the Board during the 12 months prior to the date of employ-
ment with or compensation by the workforce service contractor.
The restriction only applies to intra-Board area employment, not
inter-Board area employment. It is not the intent of the Commis-
sion to restrict a former decision-making Board employee from
working for a workforce service contractor in another Board’s
workforce area.

Subsection 801.55(b) sets forth the process the Board shall use
in granting exceptions to the post-employment restriction when
no conflict of interest exists. A Board in an open meeting may
provide for an exception to the post-employment restriction by a
two-thirds vote of the membership present. In providing an ex-
ception, the Board shall assess all relevant factors, including but
not limited to, whether there is a critical need for the skills in-
volved, the relative cost and availability of alternatives, and the
need to protect the integrity and stability of the Texas workforce
system. In such an instance, the Board shall impose whatever
terms and conditions it deems necessary to mitigate the appear-
ance of a conflict of interest. The Commission establishes the ex-
ception procedures in order to provide flexibility for former Board
employees and workforce service contractors, while also creat-
ing an open process to prevent potential conflicts of interest.

Subsection 801.55(c) stipulates that Boards, in their contracts
with workforce service contractors, require the contractors to
comply with the post-employment restriction. Contracts shall
also contain effective enforcement mechanisms that allow cor-
rective actions, up to and including contract termination, for vio-
lating this section.

Subsection 801.56(d) establishes restrictions and guidelines for
workforce service contractors to follow in hiring former Board
employees who worked on a "particular matter" when employed
with the Board. The Commission intends that the particular mat-
ter provisions affect all Board employees. The Commission be-
lieves that while Boards are quasi-governmental entities, the fact
that Boards are stewards of the public’s money is reason enough
to apply the lifetime ban from working on particular matters to
former Board employees. The Commission, however, reasons
that the definition of a particular matter is so specific and narrow
that for all intents and purposes, only Board employees who are
in decision-making positions will be affected. It is important to
note, however, that a workforce service contractor is not prohib-
ited from hiring a former Board employee as long as the former
Board employee does not work on that particular matter when
working for the Board’s workforce service contractor.

Questions and Answers:

Q: Do the rules regarding employment of former Board employ-
ees apply if a Board wants to hire a former workforce service
contractor staff member?

A: No. The post-employment restriction only applies to move-
ment from a Board to a workforce service contractor. The post-
employment restriction follows the contract relationship.

Section 801.56. Enforcement

Section 801.56 provides that the Commission may impose cor-
rective actions, including sanctions, if the Board fails to adhere
to the provisions in this subchapter. PART III. COORDINATION
ACTIVITIES

The Commission engaged interested entities as follows:
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*On September 30, 2003, the Commission considered the meth-
ods of developing the rules, including negotiated rule making.
The Commission selected a method that would afford the great-
est amount of flexibility for interchange and dialogue. The Com-
mission directed staff to convene a work group composed of
Boards, Boards’ workforce service contractors, and any inter-
ested persons to develop draft rules for consideration by the
Commission.

*On October 8, 2003, the Commission published notice of the
work session of October 16, 2003, on the Texas Register Web
site. In addition, individual invitations were mailed to all Board
chairs and executive directors, which included members of the
Texas Association of Workforce Boards’ Policy Committee and
the members of the Local Workforce Development Board Advi-
sory Committee. Invitations were also sent to Board contractors
that, at the time, used the managing director model. The notice
was also sent to other interested contractors.

*On October 13, 2003, instructions were sent to all Boards to en-
courage participation by Internet and teleconference in the Oc-
tober 16, 2003, work session.

*On October 15, 2003, the Commission commenced the use of
the Internet Web page for rule development documents, infor-
mation, timelines, resource materials, and as a forum for posting
suggestions and feedback from workgroup members.

*On October 16, 2003, the Commission held the first posted work
session at which interested individuals participated in person, by
telephone, and over the Internet through the use of Live Meeting
software that was made available through remote sites at Board
locations around the state. At the work session the participants
discussed concepts and basic principles to be included in the
rule language. Those present in person included Board chairs,
members and executive directors, Board contractors, and leg-
islative staff. In addition, chief elected officials, Board chairs,
members and executive directors, as well as Board staff, partic-
ipated by Internet and teleconference.

*On November 13, 2003, draft language was circulated to inter-
ested participants with a reminder of the next day’s work session.

*On November 14, 2003, the Commission held the second work
session using the same multimedia approach to maximize par-
ticipation. The work group participants discussed in detail the
language of the draft rules and were requested to submit any
further suggestions in writing over the next three weeks.

*On December 14, 2003, a revised draft was circulated to the
work group and interested parties that reflected materials to be
presented to the Commission for possible proposal on December
23, 2003. Work group participants were requested to provide
feedback.

*On December 18, 2003, the final draft of the rules resulting from
the feedback was circulated to the Commission for consideration
on December 23, 2003.

*On December 23, 2003, the Commission voted to propose the
rules with some amendments from staff resulting from continued
feedback from work group members and specific decision points
by the Commission.

*January 9, 2004, the rules were published for public comment
in the Texas Register.

*On February 9, 2004, the public comment period ended.

*On February 17, 2004, the Commission met with the Local
Workforce Development Board Advisory Committee. At the
work session, Donna Davidson, ethics advisor, presented
information regarding public perceptions of public servants
when a conflict of interest or the appearance of a conflict of
interest exists. The Commission and the Advisory Committee
reviewed the proposed rules and Advisory Committee members
discussed the content of the proposed rules with the Commis-
sion. Agency staff, Board members, and Board staff attended
the work session as did an Assistant District Attorney for Travis
County. The work session was broadcast over the Internet so
Board members and staff and other interested individuals, who
were unable to attend in person, could benefit and learn from
the presentation and discussion.

*On March 16, 2004, the Commission approved language revi-
sions and circulated the revised rules to the Boards to review and
comment by March 24, 2004.

The work group sessions were attended by a number of repre-
sentatives from both public and private entities, including non-
profit and for-profit contractors. Sessions were also attended
by entities that represent various Board contracting structures.
The participants provided written and verbal feedback in person
and via teleconferences throughout the development of the rules.
The public was also able to monitor the rule development as rule
development materials were posted on the Commission’s Web
page. The Web page served as a clearinghouse for information
on the rules’ development. The work sessions involved discus-
sions of each of the individual provisions of the proposed rules.

PART IV. PUBLIC COMMENTS AND RESPONSES

Public comments were received from the following:

State Elected Officials: Senator Ken Armbrister; Representative
Jim McReynolds, Representative Elliott Naishtat, Representa-
tive Larry Phillips, and Representative Gene Seaman.

Chief Elected Officials: Gary B. Streit, Wilbarger County Judge;
John D. Shavor, Cottle County Judge; Charlie Bell, Foard
County Judge; Stanley H. Peavy, III, Young County Judge;
Kenneth Liggett, Clay County Judge; John Hull, Coryell County
Judge; and James O. Kittrell, Montague County Judge.

The Local Workforce Development Board Advisory Committee.

Local Workforce Development Boards: Alamo Workforce
Development Board; Brazos Valley Workforce Development
Board; Capital Area Workforce Development Board; Central
Texas Workforce Development Board; Coastal Bend Workforce
Development Board; Dallas Workforce Development Board;
Deep East Texas Workforce Development Board; East Texas
Workforce Development Board; Golden Crescent Workforce
Development Board; Lower Rio Grande Valley Workforce De-
velopment Board; Middle Rio Grande Workforce Development
Board; North East Texas Workforce Development Board; North
Central Texas Workforce Development Board; North Texas
Workforce Development Board; Permian Basin Workforce
Development Board; South Plains Workforce Development
Board; Tarrant County Workforce Development Board; Texoma
Workforce Development Board; West Central Texas Workforce
Development Board.

Board Members: Ken Tritton, North Texas Workforce Develop-
ment Board; and Sam Vale, Lower Rio Grande Valley Workforce
Development Board.

Texas Association of Workforce Boards’ Policy Committee.
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Mike Allen, President and CEO of the McAllen Economic Devel-
opment Corp; Sylvia R. Hatton, Region One Education Service
Center; Mike Gross, Texas State Employees Union/CWA 6186.

Some commenters supported the rules, some disagreed with the
rules, and some made recommendations for changes to the pro-
posed language. The following comment summaries reference
the proposed rule sections; the Commission responses refer-
ence the adopted rule sections. The comment summaries and
responses are as follows:

Proposed Rule Preamble, Part III. Impact Statements

Comment: The commenter stated that the impact statements ap-
pear to be inaccurate and ignore the additional costs associated
with enforcing and administering the new rules as proposed.

Response: The Commission has reviewed the impact state-
ments and believes that the statements are accurate and that
there are no additional estimated costs as a result of enforcing
and administering this rule.

Subchapter C. Proposed Board Contracting Guidelines

Comment: Six commenters agreed with the proposed rules en-
tirely and their intent to prevent any potential conflict of inter-
est between Boards and entities that contract with Boards. One
of the commenters stated that the rules show a commitment to
making strides in restoring and establishing corporate integrity
and credibility. One commenter strongly supported the Com-
mission’s efforts to develop rules in accordance with SB 280,
even if the rules require Board members either to resign from
the Board or terminate existing contracts with the Board. The
commenter encouraged the Commission to ensure that the fi-
nal rules include sufficient guidance and minimum requirements
to protect workforce areas from any real or perceived conflict of
interest. Another commenter commended the Commission for
taking seriously the Legislature’s charge of developing contract-
ing guidelines that include strong ethics provisions that limit any
conflict of interest. The commenter stated that it is important for
those responsible for spending taxpayer dollars to ensure that
those dollars are spent wisely and that there is no appearance
of impropriety or self-dealing.

Response: The Commission agrees and appreciates the com-
ments.

Comment: One commenter expressed appreciation for the Com-
mission’s acknowledgment in the preamble of the Boards’ suc-
cesses in managing programs and thereby virtually eliminating
disallowed costs, and the Boards’ good local business practices.

Response: The Commission agrees and recognizes the accom-
plishments of the Boards. It is important to note, however, that
these rules were not developed because of any inability or fail-
ure of the Boards in managing the delivery of workforce services.
The rules were developed to ensure the continued integrity of the
Texas workforce system by removing the potential for any con-
flict of interest or any appearance of a conflict of interest between
Boards and their workforce service contractors.

Comment: Two commenters appreciated the opportunity to com-
ment and the Commission’s involvement of Boards in the devel-
opment process of the proposed guidelines. The Commission’s
open process to develop the rules was applauded, and the com-
menters encouraged the Commission to continue this process in
future rule making.

Response: The Commission is encouraged by the level of par-
ticipation in the development of these rules.

Comment: One commenter requested that the Commission de-
velop and institute new rules and policies to disallow people with
apparent conflicts of interest from becoming Board members.

Response: The Commission appreciates the comment and be-
lieves that the adopted rules remove the potential for any conflict
of interest among Board members by prohibiting them from con-
tracting with the Board on which they serve.

§801.51. Purpose and General Provisions

Comment: One commenter stated that proposed §801.51(b) ap-
pears to apply only to the "workforce service providers that de-
liver one-stop services." Yet, proposed §801.51(a) appears to
apply to workforce service providers, which include contractors
for child care services or individual programs such as WIA Youth
services, because they provide services to enhance one-stop
services. It is difficult to have different contracting rules for each
type of service provider for the programs that are implemented
by the Boards. The commenter requested that a definition be
developed to better clarify that these rules apply to all workforce
contractors.

Response: While the definition of "workforce service providers
that deliver one-stop services" includes contractors for child
care services as well as WIA Youth services, the Commission
agrees that the reference to one-stops in the rule language is
unclear and could be misinterpreted. Therefore, the references
to one-stop services have been deleted and replaced with
a Board’s workforce service contractors, and the definition
references §801.28, which lists all workforce services.

§801.53 Prohibition against Directly Delivering Services

Comment: One commenter stated that as a Board member and
a contractor, the commenter always felt it was a conflict of inter-
est to sit on the Board and receive vendor contracts, and thus
resigned from the Board. The commenter expressed a strong
belief that Board members should not be involved in matters that
can be misconstrued as a conflict of interest.

Response: The Commission agrees and appreciates the com-
ment.

Comment: Two commenters questioned whether the proposed
§801.53 will apply retroactively and, if so, whether Boards and
contractors will be required to cancel current contracts or will
the Board member be required to resign immediately. The com-
menter also asked if Boards will have the option to renew cur-
rent contracts and maintain the Board member or will the Board
member be forced to resign prior to renewal. The commenter
also questioned if Boards will be required to terminate the con-
tract if the Board member does not resign.

Response: The Commission does not apply rules retroactively.
The Commission does not intend to cause a Board to become
noncompliant with Board membership requirements; therefore,
the Commission has determined that Boards shall comply with
Subchapter C no later than the earliest of the following:

1. the expiration of the contract;

2. the renewal of the contract;

3. the expiration of the Board member’s term or the Board mem-
ber’s resignation; or

4. September 1, 2005.

Comment: One commenter stated that proposed §801.53 could
reduce the availability of qualified candidates, thus reducing the
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pool of eligible appointees, and many Board members may re-
sign. This could result in Boards being noncompliant with mem-
bership requirements while vacancies are filled.

Response: The Commission disagrees that the provisions in
Subchapter C will reduce the number of qualified candidates
for Board membership. In fact, the Commission contends that,
as provided in Subchapter C, if the perception of any conflict of
interest is removed, the Texas workforce system will gain and
maintain the public’s trust, and the pool of eligible Board mem-
ber appointees and potential workforce service contractors will
increase.

Comment: Two commenters objected to the proposed rules pro-
hibiting service delivery by Boards because they make no ex-
press provision for a waiver as authorized in Texas Government
Code §2308.264. The commenters contended that although the
SB 280 amendments continue to recognize the appropriateness
of waivers, the Commission has not made any effort to reevalu-
ate its waiver rules in conjunction with the development of Sub-
chapter C.

Response: The Commission believes that the adopted Sub-
chapter C allows for exceptions, as well as the development
of individual Board policies, procedures, and financial integrity
indicators. Due to the time line specified in SB 280, the
Commission believes it prudent to first address the provisions
in §2308.264(e). The Commission plans to address the waivers
referenced in §2308.264(b) and (c), Texas Government Code,
as amended, when it amends 40 T.A.C. Chapter 801 during the
2004-2005 biennium.

Comment: One commenter stated that existing Texas Govern-
ment Code §2308.257 calls for recusal of any Board member
from voting or participation in a decision to avoid the appearance
of a conflict of interest.

Response: The Commission does not agree that a Board mem-
ber’s recusal from voting or participating in a decision regarding
the award of a workforce service contract prevents the percep-
tion that the Board member has an advantage in the contracting
process simply because of Board membership. The perception
may still exist that other Board members will award the contract
in return for an affirmative consideration on a contract in which
they have an interest. It is important to note that the Commis-
sion does not, in any way, imply that this practice is occurring. By
adopting this rule, however, the Commission and the Boards will
assure the public that all potential workforce service contractors
have a fair opportunity to compete for contracts.

Comment: One commenter stated that the rule limits local Board
control and potentially inhibits the competitive bidding process.

Response: The Commission disagrees that the rule potentially
inhibits the competitive bidding process. In fact, the Commission
expects the rule to strengthen the competitive bidding process
because the perception that Board members and Board mem-
bers’ organizations have a competitive advantage in the bidding
process is now without reason.

Comment: One commenter questioned whether the rules
prohibit Boards from making payments for supportive services,
needs-related payments, and child care.

Response: Subchapter C prohibits a Board from directly provid-
ing workforce services, which include support services such as
child care and transportation. However, a Board may make pay-
ments to its workforce service contractors if the Board is acting
as its own fiscal agent.

Comment: One commenter stated that the term "one-stop work-
force services" as defined in the proposed rules includes training
and other services, as well as core and intensive services. Given
this definition and depending on what is meant by "persons do
not directly deliver," there is potential to wipe out the Board mem-
bers.

Response: The Commission is deeply concerned about the
statement that Board members will be wiped out if this provision
is implemented, as it implies that the majority of the Board’s
members presently have workforce service contracts with the
Board. This is precisely the reason Texas Government Code
§2308.264(e)(2) was developed-to avoid the perception that
only Board members receive workforce service contracts. The
section states that the Commission’s contracting guidelines
should "prevent potential conflicts of interest between boards
and entities that contract with boards." By implementing Sub-
chapter C, the public can be assured that taxpayer money is
awarded to entities based solely on the quality and the cost of
the services-not Board membership.

Comment: Two commenters stated that the community college
has a representative on the Board and is also a provider of ser-
vices, and several community-based organizations on the Board
also have small contracts for specialized services. The proposed
rule language would restrict the ability of Boards to fill required
Board membership from educational agencies.

Response: The Commission understands the commenters’ con-
cern regarding community colleges. To ensure that Boards are
able to comply with membership requirements, the Commission
has modified the rule as follows: public education agencies, such
as community colleges and independent school districts, that
have Board members, former Board members, or former Board
employees who are serving as the required educational agency
representative on the Board, may bid and be awarded workforce
service contracts. The Commission has also modified the pro-
posed rule to allow Boards to grant a one-year exception in order
for a community-based organization represented on the Board to
receive a contract for special projects.

Comment: One commenter stated that the language "all pro-
grams and activities administered by Texas Workforce Center
Partners" would prohibit required Board members from serving
on the Board. In addition, no private sector Board member could
be actively involved in the Board’s workforce programs in these
areas.

Response: The Commission disagrees. Subchapter C does not
prohibit Board members from using workforce services. In fact,
the Commission trusts that Board members will champion the
Texas workforce system throughout the state by actively using
the system to meet their employment and workforce needs. The
Commission has established §801.53(e) to clarify that the pro-
visions in this section do not restrict Board members, or Board
members’ organizations, from using the Texas workforce sys-
tem, and thereby being a customer of a Board’s workforce ser-
vice contractors’ services.

Comment: One commenter stated that the proposed §801.56
references §821.5, which states that the Commission may use
the 20-point test for independent contractors. The commenter
stated that as applied to Board contractors, it is doubtful any
Board contractor would pass this test. Boards contract with the
Commission to manage funds and meet performance measures
while overseeing local service delivery. The Commission holds

29 TexReg 4908 May 14, 2004 Texas Register



the Boards accountable, not the contractors. The commenter
believes that the reference to §821.5 is not appropriate.

Response: The Commission disagrees. The guidelines estab-
lished in §821.5, Employment Status: Employee or Independent
Contractor, are the official guidelines the Commission uses to de-
termine if an employer-employee relationship exists when hear-
ing Unemployment Insurance appeals. The 20-point test applies
to all 400,000 Texas businesses; therefore, the content also ap-
plies to the Boards. Furthermore, a court of law will likely use
the 20-point test to determine if a Board has violated the provi-
sion in the proposed §801.56 (adopted §801.53) that prohibits
Boards from delivering workforce services and determining el-
igibility for those services. The Commission emphasizes that
Boards examine the totality of the 20-point test to ensure they
are not acting as the employers of their workforce service con-
tractors or their contractors’ staff. Boards may not meet some of
the points, but, as §821.5 states: "the importance assigned each
factor may vary depending on the occupation or on the facts of
that particular case."

Comment: One commenter recommended eliminating the third
and fourth sentences of proposed §801.56(a) to reflect only the
legal prohibitions of a Board directly providing services.

Response: The Commission agrees with this suggestion and
has deleted the referenced sentences as the information is al-
ready addressed in §821.5.

Comment: One commenter objected to referencing or impos-
ing the factors for testing employment status set out in 40 T.A.C
§821.5, as referenced in proposed §801.56. The factor analy-
sis is flawed considering that many circumstances upon which
to apply the factors are predetermined and outside the control
of the contracting parties. For example, factors such as "what
are the hours of operation" or "whether it is a long term or short
term contract" would always be determined to be in favor of an
"employee" because these factors are dictated by law and ne-
cessity without considering the degree of control exercised by
either party to the contract. Thus, to have a multiple-factor test
wherein fair application of the totality of the factors cannot be
accomplished is arbitrary and misguided. Rule 821.5 was not
designed for the concerns outlined in SB 280 and continued ref-
erence to this factor test should be abandoned.

Response: The Commission disagrees and emphasizes that it
is the totality of the 20-point test that must be considered in de-
termining whether a Board or its employees are controlling and
directing the day-to-day activities and operations of the workforce
service contractor or the contractor’s employees. Furthermore,
it is the 20-point test that will likely be used in a court of law to de-
termine whether a Board has violated the provision in proposed
§801.56 (adopted §801.53) that prohibits Boards from delivering
workforce services and determining eligibility for those services.
However, any one individual factor, such as a factor over which
the Boards have no control, may be treated as neutral or nondis-
positive. The courts will likely look at the totality of the facts.

Comment: One commenter stated that the use of the 20-point
test is inappropriate given that federal and state rules dictate
the structure within which Texas Workforce Centers and Boards
operate. If the 20-point test is adopted, then all Board staff are
state employees.

Response: While the Texas workforce system is unique in that
the Commission contracts with Boards to manage and oversee
the provision of workforce services, and Boards then contract

for the delivery of those workforce services, the Commission be-
lieves that the 20-point test still applies to the Boards. The Com-
mission disagrees that the application of the 20-point test will re-
sult in the determination that an employer-employee relationship
exists between the Commission and Board employees. Again,
the Commission emphasizes that it is the totality of the 20-point
test that must be considered in determining whether an employ-
ment relationship exists between a Board and its workforce ser-
vice contractor or, for that matter, between the Commission and
a Board. The Commission stresses that Boards should reflect
on the guidance provided in §821.5 that states it is the impor-
tance assigned to each factor that may vary depending on the
occupation or the facts of a particular case.

Comment: One commenter questioned if the proposed
§801.56(a) prohibits the Board from directing the contractor
to use a particular service model or to better use or allocate
human resources in order to accomplish program goals.

Response: The rule does not preclude the use of the managing
director model or any other model. In fact, Texas Government
Code, Chapter 2308 prohibits the Commission from requiring
Boards to use a specific management model for the provision
of workforce services. However, the rule does prohibit the Board
and Board employees from directly controlling the day-to-day op-
erations of the managing director. The Commission has modified
the proposed §801.56(a) (adopted §801.53) to clarify its intent.

Comment: Two commenters contended the rules would prohibit
the PEO model. The elimination of the model would limit lo-
cal control by restricting the Board from selecting a contracting
model most appropriate for its workforce area. The elimination
of the PEO model would provide Boards in less populated areas
fewer choices in selecting workforce service providers and will
increase the bargaining leverage of a single bidder for workforce
services. Prohibiting the PEO model would violate the letter and
spirit of the Agency’s Sunset legislation by limiting local control.

Response: The Commission disagrees. The rules do not
prohibit the PEO model or any other workforce service delivery
model.

Comment: Three commenters stated that proposed §801.56(b)
was unnecessary, too broad and meaningless, and questioned
if it would complicate Boards’ ability to monitor the contractor
regarding staff allocation.

Response: The Commission agrees and deletes proposed
§801.56(b).

Comment: One commenter recommended deletion of the test for
employment status as set out in §821.5. This test has been used
in determining independent contractor status for Unemployment
Insurance appeals. The current test is out of date and is being
applied to a situation for which it was not intended. Using this test
for Boards would show that Boards are not independent contrac-
tors to the Commission, which is in conflict with state statute.

Response: The Commission disagrees with the recommenda-
tion to delete the use of the employment status test set forth in
§821.5. While this test is used in determining employment sta-
tus for the purposes of ruling on unemployment insurance cases,
the Commission disagrees that the test is "out of date" and does
not apply to the Boards. The Commission emphasizes that it is
the totality of the 20-point test that must be considered in de-
termining whether an employment relationship exists between a
Board and its workforce service contractors or, for that matter,
between the Commission and a Board. There are many factors
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involved in the relationship between a worker and the recipient
of the worker’s services. Some of those factors may suggest
an independent contractual relationship while others may sug-
gest an employer-employee relationship. All of the facts must
be carefully considered when deciding whether the recipient of
the services has the right to control or direct the worker’s daily
activities. The Commission disagrees that the application of the
20-point test will result in the determination that an employer-em-
ployee relationship exists between the Commission and Board
employees.

Comment: Seven commenters opposed the language of pro-
posed §801.53(b)(2)(c)(iii) that prohibits Boards from contract-
ing with their fiscal agents for delivery of one-stop workforce ser-
vices. One commenter stated it was allowable as long as the pro-
curement of the contracted operator was an open and competi-
tive process. Two of the commenters stated that the rule would
be a financial hardship for rural areas. The current arrangement
allows Boards in rural areas to stretch their small budgets and
provide services to more people. The commenters stated that
the present system is the most efficient method of service de-
livery and allows better control and accountability. The com-
menters questioned the need for this provision because they be-
lieve the present system works well.

Response: The Commission agrees with the comments and has
removed this prohibition from the rules. Section 2308.24(e)(3),
Texas Government Code, as amended, requires that the Board
contracting guidelines ensure that if a Board-not a workforce ser-
vice contractor-acts as the fiscal agent for a workforce service
contractor, the Board does not deliver workforce services or de-
termine eligibility for those services. The Commission has ad-
dressed this requirement in the adopted §801.53. Furthermore,
the Agency’s subrecipient monitors routinely verify that Boards
are not delivering workforce services or determining eligibility for
those services.

Comment: One commenter supported the language prohibiting
the fiscal agent from providing one-stop workforce services. The
commenter believed it was a conflict of interest. The commenter
also stated that Chief Elected Officers (CEOs) for the workforce
area also are CEOs for the one-stop workforce service providers,
and that too may be a conflict of interest.

Response: The Commission agrees that there remains an ap-
pearance of a possible conflict of interest and strongly encour-
ages Boards to weigh the advantages of having their workforce
service contractors act as their fiscal agents. However, the Com-
mission recognizes that some economies of scale have been
achieved with this structure, that some workforce areas have a
limited number of entities to serve as fiscal agents, and that the
CEOs are ultimately responsible for the expenditure of funds.

§801.54 Board Contracting Guidelines

Comment: One commenter stated that because the Office
and Management and Budget (OMB) circulars and Uniform
Grant Management Standards (UGMS), cited in proposed
§801.53(b)(1)(B) and §801.54(c)(2), are for nonprofit, govern-
mental, and educational entities, Boards are confused about
how to apply them to for-profit entities. The commenter stated
that the OMB circulars and UGMS should apply to for-profit
entities, but separate policy guidance is needed.

Response: The Commission disagrees. OMB circular and
UGMS requirements apply to nonprofit, governmental, ed-
ucational, and for-profit entities. Specifically, the following
requirements are generally applicable to for-profit entities: cost

principles at 48 CFR part 31; administrative requirements at
OMB Circular A-110; and audit requirements as specified by
the WIA Final Rule at 20 CFR 667.200(a)(2) and OMB Circular
A-133. In addition, all entities that receive federal block grant
funds are subject to the requirements in OMB circulars and
UGMS.

Comment: One commenter also objected to proposed
§801.53(c) as being vague and burdensome. The rule uses
indeterminate terms like "reasonable person" and "$50 in value."
The commenter requested that the Commission outline simple
standards to which the applicable parties must adhere.

Response: The Commission has deleted the term "reasonable
person" and replaced it with clear and concise language. The
Commission has also modified the rule language that references
"$50 in value" based upon similar provisions in Texas Penal Code
Section 36.08 relating to gifts to public servants.

Comment: One commenter commended the Commission for al-
lowing Boards to design their own fiscal indicators.

Response: The Commission appreciates the comment and be-
lieves that this provision is consistent with the tenets of Chap-
ter 2308, Texas Government Code and the current practice of
Boards’ developing their own monitoring practices.

Comment: One commenter questioned how the monitors would
define the time period "prior to" (the award of the contract). If
the Board performed a fiscal monitoring of the workforce service
provider 12 months prior to contract renewal, would that be con-
sidered verification of the fiscal indicators?

Response: Section 801.54(b) sets forth the baseline schedule
for evaluating the fiscal integrity of workforce service contractors.
Boards are required to evaluate their workforce service contrac-
tors before awarding a contract. Based on the amount of the
contract, Boards are also required to verify that workforce ser-
vice contractors meet the financial indicators-consistent with the
provisions set forth in §801.54-as follows:

*at each renewal of a contract;

*at each renewal of the contract, and not less than every two
years; or

*at each renewal of the contract, and not less than once a year.

If the Board monitored the fiscal integrity of its current workforce
service contractors 12 months prior to the renewal of their con-
tracts, the Board still would be required to conduct another re-
view upon the renewal of those contracts.

Comment: One commenter objected to proposed §801.54(c)
and (d) because the rules refer to standards that are not
adopted pursuant to the rule-making requirements of Chapter
2001, Texas Government Code. The commenter states that
the Commission seeks to impose rule status to its circulars,
manuals, and guidelines. The commenter pointed out that a
rule may not be invoked by an agency against a party unless it
complies with the Texas Administrative Procedure Act.

Response: Section 801.54(c) requires no more than what the
Commission currently requires in its rules and contracts with the
Boards. Presently, Boards are required to comply with federal
and state statutes and regulations as well as Commission rules.
Boards are also required to comply with Commission directives,
OMB circulars, and UGMS to the extent that they are written in
accordance with compliance requirements in statutes, regula-
tions, and rules. The Commission finds that referencing these
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requirements is consistent and in compliance with existing laws
and regulations including, but not limited to, the Texas Adminis-
trative Procedure Act codified in Texas Government Code Chap-
ter 2001 et seq. In addition, any costs for compliance activities
are allowable expenditures pursuant to contracted funds. Fur-
thermore, §801.54(a)(5) (proposed §801.54(d)) is a permissive
provision-not a requirement.

Comment: One commenter recommended eliminating this sec-
tion or revising the language to allow the Board to determine the
time period for review and the items to be reviewed. The com-
menter also stated that, if the Commission intends to ensure that
the system addresses prior performance, an additional require-
ment to "avoid adverse judgments or findings in the current and
past years" is recommended.

Response: The Commission recognizes the importance of
Board decision making and, consequently, the provisions in
the adopted §801.54 allow Boards to design their own fiscal
integrity evaluations and indicators and set forth only four Board
requirements. The first two are existing requirements in Com-
mission rules and contracts; the third requirement allows Board
discretion in developing and applying any other safeguards; and
the fourth requires the review and consideration of a prospective
workforce service contractor’s fiscal performance (a standard
practice among public and private entities). The items listed
in the adopted §801.54(a)(5) are permissive provisions-not
requirements. While the Commission has allowed for local
decision making in developing the fiscal integrity evaluation, the
Commission disagrees that Boards should have discretion in
setting the baseline schedule for evaluating the fiscal integrity
of workforce service contractors. The schedule in this provision
adheres to standard procurement schedules and requirements
set forth in the Single Audit Act, and represents the Commis-
sion’s minimum requirements. Boards do have the discretion to
establish a more frequent schedule for fiscal contract reviews.

The Commission disagrees with the suggested modification re-
garding the review of a workforce service contractor’s history.
However, the Commission has reduced the review of a work-
force service contractor’s prior four-year financial history to a
review of a prior three-year financial history. By reviewing the
prior three-year financial history of a workforce service contrac-
tor, a Board will have a sufficient amount of information regarding
the contractor’s fiscal abilities, as at least two years of complete
financial information will be available. Again, Boards have the
discretion to expand the historical period of review, but as a min-
imum standard, the Commission has determined that a review of
a contractor’s prior three-year financial history is a sound busi-
ness practice.

Comment: One commenter stated that the requirement in pro-
posed §801.55(b) to bond 10% of the Board’s full allocation will
reduce funds for services to customers. The commenter also be-
lieved that under proposed §801.55(d) smaller contractors and
HUBS may be at a disadvantage because they do not have re-
sources to provide a large escrow to offset some of the bonding
requirements.

Response: The Commission clarifies that the adopted
§801.54(b) (proposed §801.55(b)) requires that 10% of the
amount under the control of the workforce service contractor
is subject to security-not 10% of the Board’s full allocation. In
addition, not only bonding, but a combination of methods for
securing funds may be employed, and Boards may choose
to pay for the securing of funds rather than passing that
responsibility to their workforce service contractors. Adopted

§801.54(b)(3) regarding the escrow of funds is a permissive
provision, not a requirement. In addition, Texas Government
Code §2308.264(e)(1) requires that contractors have sufficient
coverage for the "overall financial security" of workforce funds
and operations. The Commission believes that the protections
afforded the Texas workforce system are balanced with the costs
of securing funds, and decides that 10% of the amount under
the control of the workforce service contractor is a reasonable
amount to secure in order to implement the provisions of SB
280.

Comment: One commenter questioned whether the 10% bond-
ing requirement applies to each of the Board’s grants or if the
Board passes the requirement on to the subcontractor, whether
it applies to 10% for each subcontract or 10% for each subcon-
tractor.

Response: The Commission clarifies that the 10% bonding re-
quirement applies only to funds under the authority of the Board’s
workforce service contractors-not the Board’s total allocation. If
a workforce service contractor has multiple contracts with the
Board, combining the total funds and securing one bond may be
more efficient.

§801.55. Employment of Former Board Employees by Work-
force Service Contractors

Comment: One commenter stated that the integrity of the com-
petitive bid system could be compromised if the successful con-
tractor hired a former employee of the Board. One commenter
expressed support for regulations that prevent Board members
from going to work for the Board or contracted workforce service
provider staff and vice versa for a period of one year. Vendors
that annually secure significant funds from Boards should not be
allowed to serve on Boards.

Response: The Commission agrees and appreciates the com-
ment.

Comment: Three commenters supported the proposed rules re-
garding the hiring of former employees. One of the commenters
stated that the proposed rules would remove public suspicion.

Response: The Commission agrees and appreciates the com-
ment.

Comment: Twenty commenters stated that proposed §801.53
sufficiently addresses conflicts of interest and recommended
eliminating the proposed §§801.57-801.59 as these sections
are outside the authority of the enabling statute. The com-
menters stated that the proposed rules are overreaching and
unnecessarily restrictive in their efforts to prevent potential
conflicts of interest. Several commenters stated that it is the
Boards’ obligation to develop and monitor conflicts of interest
with contractors in their workforce areas. The Commission
should monitor the Boards to verify they have effective conflict
of interest policies that are being followed and enforced. In
the absence of conflict of interest, the Board should have the
autonomy and opportunity to hire the most qualified candidate
for a position without seeking permission from the Commission.
Several of the commenters also stated that the proposed rule
removes all local control in determining appropriate employment
and contracting.

Response: The Commission agrees that aspects of the pro-
posed rules may be unnecessarily restrictive in preventing any
conflict of interest or any appearance of a conflict of interest.
Therefore, the Commission modifies the provision regarding the
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12-month post-employment restriction to apply to Board employ-
ees in decision-making positions. In addition, the Commission
includes a provision for exceptions and the process a Board
shall follow in granting an exception. The Commission disagrees
with eliminating all of the provisions in the proposed §§801.57-
801.59 (adopted §801.55). The Commission agrees, however,
with removing the post-employment restriction for current or for-
mer Agency employees and decides that the requirements of
Chapter 572, Texas Government Code, regarding post-employ-
ment restrictions are sufficient for current or former Agency em-
ployees.

The Commission also disagrees that Boards should be allowed
to set the baseline for conflict of interest provisions. For the
Texas workforce system to maintain its integrity, the Commis-
sion believes that it must establish the minimum requirements or
a threshold for conflict of interest policies. Boards have the flexi-
bility to establish more restrictive conflict of interest policies. The
Commission believes that ensuring the public’s trust demands
that it provide the foundation for the system’s standards of con-
duct-the adopted rules accomplish this goal. The Commission
disagrees with the statements that the rules remove local con-
trol. Boards are allowed to make hiring and contracting deci-
sions, and may contract with entities that hire former Board em-
ployees. The Commission believes the rules provide safeguards
to ensure that hiring and contracting practices are fair and open
and devoid of any conflict of interest and any appearance of a
conflict of interest that could erode the public’s trust in the Texas
workforce system. Furthermore, it is the intent of the rules that
hiring decisions and the awarding of contracts are based solely
on the quality of the candidates and contractors. There should
be no perception that other pecuniary or self-interest actions are
factors in the awarding of contracts and hiring of staff.

Comment: Two commenters were concerned that the language
and intent of the rules are unclear. The commenters questioned
whether the intent was to prohibit employment of a former em-
ployee from another Board region.

Response: The Commission agrees and has modified the lan-
guage to limit the applicability of the post-employment restric-
tion to one workforce area, as it relates to former Board employ-
ees and current and former workforce service contractor employ-
ees from one workforce area being allowed to work in a different
workforce area without having to wait 12 months. The post-em-
ployment restriction applies to intra-workforce area employment,
not inter-workforce area employment.

Comment: Two commenters supported the proposed guidelines.
The commenters’ only change was to the waiver for the "revolv-
ing-door" conflict of interest. The commenters suggested a flex-
ible process to allow CEOs and Boards to determine whether a
conflict exists. If no conflict exists for a former Agency employee
to work for a Board or contractor, a waiver or exception should
be available at the local level.

Response: The Commission has modified the provision to apply
to Board employees in decision-making positions and includes
a provision for the Board to grant an exception to the 12-month
post-employment restriction for a former Board employee to work
for the Board’s workforce service contractor.

Comment: Two commenters expressed concern that proposed
§801.58 would prohibit Agency employees who were separated
from employment with the Agency when Agency programs and
positions were transferred to the Boards from continuing in those
programs and positions at the Board level. In many cases, there

would be no realistic risk of conflict of interest or other liability
to the Board. The prohibition against Boards’ employing former
Agency employees merely would deprive the former employees
of opportunities for continued employment in fields in which they
have experience and deprive Boards of access to experienced
and qualified employees.

Response: The Commission agrees and removes the post-em-
ployment restriction for current or former Agency employees as
the requirements of Chapter 572, Texas Government Code, re-
garding post-employment restrictions are sufficient for current or
former Agency employees.

Comment: One commenter stated that proposed §801.58 pre-
vents Boards from hiring persons with recent workforce experi-
ence. Boards should not have to petition the state for permission
to hire people who do not have the approval and review author-
ity stated in proposed §801.57. The commenter recommended
that the duties in proposed §801.57 be applied to the definition
of an employee who is restricted from employment, rather than
the definition used in proposed §801.58.

Response: The Commission agrees and has modified the pro-
posed §801.58 (adopted §801.55). The conflict of interest pro-
visions do not prevent a Board from hiring persons with recent
workforce experience, as a Board is not prohibited from hiring
former workforce service contractor employees or former Board
employees from another workforce area.

The Agency’s Executive Director cannot grant an exception to
the particular matter provision as state statute imposes a lifetime
ban on working on particular matters. A Board, however, is not
prohibited from hiring a former Agency employee who worked on
a particular matter, as defined in §801.52, as long as the former
Agency employee does not work on that particular matter when
working for the Board.

Comment: One commenter stated that proposed §801.58 is un-
duly burdensome and restricts the opportunities for future em-
ployment and advancement of individuals within the workforce
system. In the absence of a conflict of interest, the Board should
have the autonomy and opportunity to hire the most qualified
candidate for a position without seeking permission from the
Commission.

Response: The Commission has modified the 12-month post-
employment restriction in proposed §801.58 (adopted §801.55)
to apply only to current or former Board employees in decision-
making positions. Furthermore, the Commission allows for ex-
ceptions and sets forth provisions in which a current or former
Board employee may request a review and consideration from
the Board.

Comment: Two commenters objected to proposed §801.58 per-
taining to employment restrictions on former Board employees,
Board members, and contracted workforce service providers. As
written, the rules apply standards that are reserved for state em-
ployees and members of state boards and commissions (usu-
ally applied to executive-level staff). The "revolving-door" statute
does not apply to Boards or is limited in its application. The pro-
posed rules are stated to mirror the revolving-door policies that
apply to many state employees-when in fact, they do not. No
distinction is made for the application of the rules to upper-level
employees, but it gives a blanket prohibition against employment
of any individual previously employed by the Agency, a Board, or
a service provider. The new sections place an unfair and legally
questionable restriction on free trade and the individual’s right to
seek and accept employment.
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Response: The Commission has modified the rule language to
make the distinction that the 12-month post-employment restric-
tion applies only to Board employees in decision-making posi-
tions as defined in §801.52. The proposed rules do not prohibit
a Board’s workforce service contractor from ever hiring a former
Board employee-the workforce service contractor must simply
wait 12 months.

Comment: One commenter stated that the proposed rules are
the equivalent of a covenant not to compete without an under-
lying agreement and without underlying justification. Covenants
not to compete are common in industries with trade secrets or
confidential and proprietary information. Proposed §§801.57-
801.58 imply that the Texas workforce system is not working to-
gether-but is competing-because the rules do not simply prevent
conflicts of interest, they restrict contracting and employment as
in a covenant not to compete.

Response: The Commission disagrees with equating public sec-
tor revolving-door policies with the private sector covenant not
to compete. The issue is not trade secrets; rather, the issue
is maintaining high ethical standards and assuring the public
that hiring standards and practices are fair, aboveboard, open,
and free of the appearance of "back-room deals" or favoritism.
The Commission distinguishes between post-employment poli-
cies that apply to public employees and covenants not to com-
pete that apply to private-sector employees. Compare Texas
Government Code Section 572.001 and Texas Business and
Commerce Code Section 15.50. The post-employment restric-
tions applying to public employees set standards of conduct for
persons owing a responsibility to the people and government of
this state in the performance of their official duties. Covenants
not to compete, however, protect the goodwill or other business
interests of the employer. The Commission believes the provi-
sions in the rules strengthen the faith and confidence of the pub-
lic in state government.

Comment: Two commenters stated that the requirement to seek
a waiver is unreasonable because it places an additional burden
on a Board to seek a waiver every time it wants to hire a worker
or a contractor, and is unreasonable in light of the provision in
proposed §801.53.

Response: The Commission agrees that aspects of the pro-
posed rules may be unnecessarily restrictive in preventing any
conflict of interest or any appearance of a conflict of interest.
Therefore, the Commission modifies the provision regarding the
12-month post-employment restriction to apply to Board employ-
ees in decision-making positions. In addition, the Commission
includes a provision for exceptions and the process a Board shall
follow in granting an exception. The Commission agrees with
removing the post-employment restriction for current or former
Agency employees and decides that the requirements of Chap-
ter 572, Texas Government Code, regarding post-employment
restrictions are sufficient for current or former Agency employ-
ees.

Comment: Two commenters believed these provisions could
negatively affect Agency employees serving on Boards as public
employment representatives.

Response: The Commission agrees and removes the post-em-
ployment restriction on Agency employees.

Comment: Two commenters stated that the proposed restric-
tions will stifle the continuous improvement of the workforce sys-
tem by limiting the ability of professional and skilled people to
move within the system.

Response: The Commission does not intend to restrict move-
ment within the system and has modified the language to apply
only to Board employees in decision-making positions.

Comment: Two commenters suggested that limiting a workforce
area’s ability to hire qualified individuals conflicts with SB 280,
which requires that Boards hire, train, and develop qualified em-
ployees. The restriction on hiring could have a negative impact
on the Texas workforce system.

Response: The Commission disagrees with the comment that
the proposed rules conflict with SB 280. The rules do not prevent
Boards from hiring, training, and developing qualified employees.

Comment: One commenter stated that the employment restric-
tions are overbroad and seriously doubts the Texas Attorney
General or a court of competent jurisdiction would enforce the re-
strictions. The exceptions and waivers do not cure the problems
with proposed §801.57 and §801.58. Workforce system partic-
ipants should not need to take an extra step to request permis-
sion to hire an employee. People experienced in operating the
workforce system are the people needed to continue assisting
in its operation. These employees and employers should not be
subject to the discretion of the Commission regarding obtaining
new employment or employees, especially because the rules do
not establish standards for determining whether an actual or po-
tential conflict of interest or emergency situation may exist. The
commenter further stated that the proposed exception rule opens
the Commission to claims of discriminatory treatment.

Response: The Commission agrees that aspects of the pro-
posed rules may be unnecessarily restrictive in preventing any
conflict of interest or any appearance of a conflict of interest.
Therefore, the Commission modifies the provision regarding the
12-month post-employment restriction to apply to Board employ-
ees in decision-making positions. In addition, the Commission
includes a provision for exceptions and the process a Board
shall follow in granting an exception. The Commission disagrees
with eliminating all of the provisions in the proposed §§801.57-
801.59 (adopted §801.55). The Commission agrees, however,
with removing the post-employment restriction for current or for-
mer Agency employees and decides the requirements of Chap-
ter 572, Texas Government Code, regarding post-employment
restrictions are sufficient for current or former Agency employ-
ees.

The Commission disagrees that the 12-month post-employment
restriction and the prohibition from working on particular matters
are "overbroad" and not defendable in a court of law. Post-em-
ployment restrictions are common in state and federal govern-
ment. In fact, 30 states have some type of post-employment
restrictions for former government employees. Additionally, fed-
eral statute (41 U.S.C. 423(d)) prohibits federal employees who
were involved in a contract over $10 million from working for
the contractor for one year. In establishing post-employment re-
strictions on state employees, the legislative intent expressed in
Texas Government Code §572.001 is to strengthen the faith and
confidence of the public in Texas government.

Because the Boards are quasi-governmental entities, the Com-
mission, in addition to applying Texas Government Code Chap-
ter 572, researched the private sector provisions for covenants
not to compete as codified in Texas Business and Commerce
Code §15.50. The Commission found that the private sector has
post-employment restrictions that balance the restrictions on the
former employee’s time, geographic area and scope of activity
with only what is necessary to protect the business interests of
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the employer. The Commission rules satisfy both the public and
private sector tests for the reasonableness of post-employment
restrictions. Furthermore, governmental entities, quasi-govern-
mental entities, and private entities that receive and operate with
taxpayers’ money should expect to be held to a higher standard
than private sector entities to protect the public trust.

Comment: One commenter supported any provisions that allow
for exceptions to "particular matters." Rural Boards are at a dis-
advantage when staffing positions that require specific experi-
ence, and many times existing contractor or state agency per-
sonnel will be the best candidates for key positions. The com-
menter stated that the rule potentially disqualifies exiting key staff
from working for the Board when a new one-stop operator is pro-
cured or hired. The Board does not want to be restricted from
excellent performance because it cannot hire the right person.
The commenter requested modifications to the rule that allow
for waivers in these instances and suggested that the staffing
requirement exempt positions that do not have broad authority
or fall into a particular classification.

Response: The Commission has modified the rule language to
make a distinction that the 12-month post-employment restric-
tion applies only to employees in decision-making positions as
defined in §801.52. The proposed rules do not prohibit a Board’s
workforce service contractor from ever hiring a former Board em-
ployee. Again, the Commission emphasizes that a workforce
service contractor is not prohibited from hiring a former Board
employee who was in a decision-making position as defined in
§801.52-the workforce service contractor simply must wait 12
months.

The Commission disagrees that an exception to the particular
matter provision should be allowed for former Board employ-
ees. Particular matter has a narrow application, yet still does
not prohibit a Board’s workforce service contractor from hiring a
former Board employee-it only prohibits that former Board em-
ployee from working on the particular matter when working for
the Board’s workforce service contractor. Finally, the Commis-
sion agrees that former employees may possess a certain depth
of knowledge and are valuable to the system’s stability. How-
ever, the Commission also believes that the system needs to
look beyond internal staffing. The State of Texas has a wealth
of potential employees-in the public and private sectors-who can
bring new and innovative ideas and practices to the Texas work-
force system.

Comment: One commenter proposed the following changes: a
permanent ban of 24 months; all individuals agree to avoid any
actual or apparent conflict of interest in performance of duties on
behalf of the Board; and the imposition of a voluntary termination
of 180 days and involuntary termination of 90 days, unless the
Board expressly consents in writing to a waiver, and such con-
sent shall not be unreasonably withheld.

Response: The Commission appreciates the comment. How-
ever, the Commission believes that a 24-month ban is more re-
strictive than necessary to protect the system’s integrity. In addi-
tion, the Commission believes that the modifications it has made
to the rules appropriately address the commenter’s other sug-
gestions.

Comment: One commenter stated that the rules do not reason-
ably fulfill the legislative intent, which charges that the Commis-
sion establish contracting guidelines to "prevent potential con-
flicts of interest between Boards and entities that contract with

Boards." That does not require the Commission to adopt the rig-
orous policies in the proposed rules. The legislation clearly in-
tends that the Commission adopt general guidelines to prevent
potential conflicts of interest in a narrow set of circumstances,
and does not contemplate that any rules would address the em-
ployer-employee relationship of Board employees. The legisla-
tion does not preclude the idea that the Commission enact guide-
lines requiring Boards to enact their own conflict of interest poli-
cies, with the Commission’s role being to verify Board implemen-
tation of local policies and ultimate compliance with the same.

Response: The Commission disagrees that the rules do not con-
form to the legislative intent of SB 280. The Commission is con-
fident the conflict of interest and post-employment provisions set
forth in these rules pass the tenets of reasonableness tests as
well as adhere to legislative intent. The Commission also be-
lieves that the need to maintain the public’s trust is all the justifi-
cation needed for these provisions. Furthermore, governmental
entities, quasi-governmental entities, and private entities that re-
ceive and operate with taxpayers’ money should expect to be
held to a higher standard than private sector entities. Finally,
the Commission also disagrees that Boards should be allowed
to develop their own conflict of interest policies. For the Texas
workforce system to maintain its integrity, the Commission be-
lieves that it must establish the minimum requirements or thresh-
old for conflict of interest policies. Boards have the flexibility to
establish more restrictive conflict of interest policies. The Com-
mission believes that ensuring the public’s trust demands that it
provide the foundation for the system’s standards of conduct and
the adopted rules accomplish this goal.

Comment: One commenter stated that the rules contain a sig-
nificant number of procedural deficiencies, and the procedures
the rules seek to enact are unquestionably vague and potentially
unworkable-particularly proposed §801.57 and §801.58, which
mandate broad prohibitions on employment for new Boards if an
employee has formerly worked for a contractor. The rules place
the burden on a Board to ensure that its former employees do
not gain employment with contractors around the state. That is
virtually impossible in Texas, a state with an "at-will" employment
legal regimen. In a majority of cases, a Board or its contractors
will not have contracts with their employees.

Therefore, regardless of the time limitations set forth in the rules,
a Board has no post-termination mechanism to enforce the re-
quirement that a former employee not take employment with a
prohibited group. At a minimum, the potential sanctions for vio-
lations of these sections should only be imposed upon the hiring
Board, rather than the former Board, and the burden should be
on the hiring Board to perform background checks and obtain the
necessary information from individuals seeking employment.

Response: The Commission has modified the language in pro-
posed §801.57 and §801.58 (adopted §801.55) to clarify its in-
tent. The modified provision applies only to former Board em-
ployees in decision-making positions as defined in §801.52. The
revised rules allow for exceptions to the post-employment restric-
tion for former Board employees to work for the Board’s work-
force service contractors in those situations that warrant an ex-
ception. Furthermore, the 12-month post-employment restric-
tion does not apply to a Board that wants to hire former Board
employees from other workforce areas or to a former Board em-
ployee who wants to work for a workforce service contractor in
other workforce areas. Again, the Commission emphasizes that
a workforce service contractor is not prohibited from hiring a for-
mer Board employee who was in a decision-making position as
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defined in §801.52-the workforce service contractor simply must
wait 12 months. The Commission, however, provides for the
Board to grant exceptions.

Comment: One commenter stated that the permanent prohibi-
tion in proposed §801.58(b) contains no time limitation and is
vague as to the subject matters. Taken literally, this rule could
prevent the employment of an office clerk should that office clerk
have had "personal involvement" with a case or proceeding on
behalf of a Board or the Agency. Clearly, the intent of the enact-
ing legislation coupled with the vagueness of the actual language
of proposed §801.58(b) argues very strongly for the complete
deletion of this overly broad rule.

Response: The Commission has modified the rule language
to make a distinction that provision applies only to employees
in decision-making positions as defined in proposed §801.52.
The Commission disagrees that an exception to the particular
matter provision should be allowed for former Board employees.
Particular matter has a narrow application, yet does not prohibit
a Board’s workforce service contractor from hiring a former
Board employee-it only prohibits that former Board employee
from working on the particular matter when working for the
Board’s workforce service contractor.

Comment: One commenter stated that the process to request
and receive a waiver is undefined or is unclear and requires sub-
stantial clarification. Proposed §801.59 simply states, "the Com-
mission may waive one or more of the provisions of this sub-
chapter if the Commission determines that no conflict of inter-
est exists." Where does an individual or a Board go to request a
waiver? The rules do not provide waiver request contact informa-
tion or contain any indication as to a reasonable amount of time
the Commission has to respond to a waiver request. How long
does the Commission have to consider a waiver request? Can
the Commission grant temporary waivers under the language of
the rules? Finally, what is the appeal process if the Commission
denies a request for a waiver?

Response: The Commission agrees and has removed proposed
§801.59 from the adopted rules.

Comment: Further study should be conducted by the Commis-
sion before adopting the 12-month prohibition. Sufficient protec-
tions exist within individual Board conflict of interest policies. The
major factor in drafting guidelines should be flexibility.

Response: The Commission appreciates the comment and ad-
ditional research has been conducted regarding post-employ-
ment provisions. Post-employment restrictions are common in
state and federal government. Thirty states have some type of
post-employment restrictions for former government employees.
Additionally, federal statute (41 U.S.C. 423(d)) prohibits federal
employees who were involved in a contract over $10 million from
working for the contractor for one year. In establishing post-em-
ployment restrictions on state employees, the legislative intent
expressed in Texas Government Code Section §572.001 is to
strengthen the faith and confidence of the public in Texas gov-
ernment.

Because the Boards are quasi-governmental entities, the Com-
mission, in addition to applying Texas Government Code Chap-
ter 572, researched the private sector provisions for covenants
not to compete as codified in Texas Business and Commerce
Code 15.50. The Commission found that the private sector has
post-employment restrictions that balance the restrictions on the
former employee’s time, geographic area and scope of activity
with only what is necessary to protect the business interests of

the employer. The Commission rules satisfy both the public and
private sector tests for the reasonableness of post-employment
restrictions. Furthermore, governmental entities, quasi-govern-
mental entities, and private entities that receive and operate with
taxpayers’ money should expect to be held to a higher standard
than private sector entities to protect the public trust.

The Commission also disagrees that Boards should be allowed
to set the baseline for conflict of interest provisions. For the Texas
workforce system to maintain its integrity, the Commission be-
lieves that it must establish the minimum requirements or thresh-
old for conflict of interest policies. Boards have the flexibility to
establish more restrictive conflict of interest policies. The Com-
mission believes that ensuring the public’s trust demands that it
provide the foundation for the system’s standards of conduct and
the adopted rules accomplish this goal.

Comment: The commenter felt strongly about the revolving door
between our Board management staff members and our service
contractors and will be willing to elaborate on this if requested.

Response: The Commission appreciates the comment and the
commenter’s willingness to provide additional information and
assistance.

Comment: One commenter agrees with the spirit of the pro-
posed rules on Board contracting. However, the commenter
stated that restrictions on the Boards’ employing or contracting
with former Agency or workforce service provider employees, or
workforce service providers’ employing or contracting with for-
mer Agency or Board employees for 12 months, severely lim-
its small Boards and small workforce service providers’ pool of
experienced job applicants. The rules may give an unfair ad-
vantage to large service providers over small local contractors.
Rural areas have a much smaller labor pool and limited budgets
to attract workforce solutions employees. Had the rules been in
force in the past, the commenter stated that the Board’s Execu-
tive Director and several other key personnel would have been
ineligible for employment by the Board.

The commenter stated that the current conflict of interest
guidelines from the state provide sufficient boundaries for
Boards to develop local policy, based on local need. The com-
menter stated that there should be local-level, employer-driven
discretion regarding the length of time seasoned workforce
professionals should remain outside the loop before they can
reenter the delivery system. In lieu of new rules, monitoring
of current rule compliance and appropriately applied technical
assistance would go a long way in preventing the perception of
a conflict of interest, real or apparent.

Response: The Commission appreciates the comment and has
modified the language to apply only to former Board employees
in decision-making positions as defined in §801.52. The revised
rules allow for exceptions to the post-employment restriction to
be made by the Board. Furthermore, the 12-month post-employ-
ment restriction does not apply to Boards that want to hire former
Board employees from other workforce areas or to former Board
employees who want to work for workforce service contractors
in other workforce areas.

The Commission agrees that former employees may possess
a certain depth of knowledge and are valuable to the system’s
stability. However, the Commission also believes that the system
needs to look beyond internal staffing. The State of Texas has a
wealth of potential employees-in the public and private sectors-
who can bring new and innovative ideas and practices to the
Texas workforce system.
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Finally, the Commission disagrees that Boards should be al-
lowed to develop their own conflict of interest policies. For the
Texas workforce system to maintain its integrity, the Commis-
sion believes that it must establish the minimum requirements or
threshold for conflict of interest policies. Boards have the flexibil-
ity to establish more restrictive conflict of interest policies. The
Commission believes that ensuring the public’s trust demands
that it provide the foundation for the system’s standards of con-
duct, and the adopted rules accomplish this goal.

Comment: One commenter states that the exception to the pro-
hibition in this rule would require Boards to request permission
from the Commission before making certain hiring decisions.
This is counter to the spirit of the Sunset legislation. SB 280
seeks to ensure flexibility for Boards. The Commission should
reconsider these rules and work with Boards, contractors, and
others before adopting the rules.

Response: The Commission agrees with the comment and has
modified the language in this provision. The revised rule allows
the Board to grant exceptions to the 12-month post-employment
restriction for a former Board employee to work for the Board’s
workforce service contractor. Furthermore, the 12-month post-
employment restriction does not apply to Boards that want to
hire former Board employees from other workforce areas or to
former Board employees who want to work for workforce service
contractors in other workforce areas.

PART V. FINAL RULES

Sections 2308.264 and 2308.267, Texas Government Code, as
amended by §§4.01, 4.02 and 4.09 of SB 280, 78th Texas Legis-
lature, Regular Session, 2003, require the Commission to adopt
rules regarding Board contracting guidelines and related provi-
sions referenced in the legislation.

Additionally, §301.0015, Texas Labor Code, provides that the
Commission has authority to adopt rules necessary to adminis-
ter the Commission’s policies, including rules necessary for the
administration of Title 4, Texas Labor Code, relating to employ-
ment services and unemployment.

Section 302.002(d), Texas Labor Code, authorizes the Commis-
sion to adopt, amend, or repeal such rules in accordance with
Chapter 2001, Texas Government Code, as necessary for the
proper administration of the Workforce Development Division.

Section 302.021, Texas Labor Code, which consolidated under
the jurisdiction of the Commission job-training, employment, and
employment-related educational programs and other functions
listed in the section (including, but not limited to, the programs
funded under the Workforce Investment Act of 1998 as amended
(29 U.S.C. §§2801 et seq.).

Texas Labor Code, Title 4, and primarily Chapters 301 and 302,
and Chapter 2308, Texas Government Code, will be affected
by the new rules. Chapter 801 Local Workforce Development
Boards Subchapter C. The Integrity of the Texas Workforce Sys-
tem

§801.51. Purpose and General Provisions.

(a) The purpose of the rules contained in this subchapter is
to implement Texas Government Code, §2308.264 and §2308.267, in-
cluding provisions relating to directly delivering services, Board con-
tracting guidelines, and other conflict of interest provisions.

(b) It is the intent of the Commission that these rules
strengthen the confidence of the public in the Texas workforce system.

(c) A Board may set local policies that are more restrictive than
those set forth in this subchapter.

(d) A Board shall develop the policies and procedures required
by this subchapter no later than September 1, 2004.

(e) A Board member with an existing contract for workforce
services shall comply with this subchapter no later than the earliest of
the following:

(1) the expiration of the contract;

(2) the contract renewal date;

(3) the expiration of the Board member’s term or the Board
member’s resignation; or

(4) September 1, 2005.

§801.52. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meaning, unless the context clearly indicates other-
wise.

(1) Appearance of a conflict of interest--A circumstance in
which the action of a Board member, Board employee, workforce ser-
vice contractor, or workforce service contractor employee in a deci-
sion-making position appears to be:

(A) influenced by considerations of one or more of the
following: gain to the person, entity, or organization for which the per-
son has an employment interest, substantial financial interest, or other
interest, whether direct or indirect (other than those consistent with the
terms of the contract); or

(B) motivated by design to gain improper influence over
the Commission, the Agency, or the Board.

(2) Board decision-making position--A position with a Lo-
cal Workforce Development Board that has final decision-making au-
thority or final recommendation authority on matters that directly af-
fect workforce service contractors. A Board decision-making position
is one that performs the function of a Board’s executive director, deputy
executive director, chief financial officer, lead contract manager, or lead
contract monitor.

(3) Conflict of interest--A circumstance in which a Board
employee, workforce service contractor, or workforce service contrac-
tor’s employee is in a decision-making position and has a direct or indi-
rect interest, particularly a substantial financial interest, that influences
the individual’s ability to perform job duties and fulfill responsibilities.

(4) Particular matter--A specific investigation, application,
request for a ruling or determination, rule-making proceeding, adminis-
trative proceeding, contract, claim, or judicial proceeding, or any other
proceeding as defined in §572.054(h)(2), Texas Government Code.

(5) Substantial financial interest--An interest in a business
entity in which a person:

(A) owns 10% or more of the stock, shares, fair market
value, or other interest in the business entity;

(B) owns more than $5,000 of the fair market value of
the business entity;

(C) owns real property if the interest is an equitable or
legal ownership with a fair market value of $2,500 or more used for the
business entity;

(D) receives funds from the business entity that exceed
10% of the person’s gross income for the previous year;
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(E) is a compensated member of the board of directors
or other governing board of the business entity;

(F) serves as an elected officer of the business entity; or

(G) is related to a person in the first degree by consan-
guinity or affinity, as determined under Chapter 573, Texas Govern-
ment Code, who has a substantial financial interest in the business en-
tity, as listed in subparagraphs (A) through (F) of this section. First
degree of consanguinity or affinity means the person’s parent, child,
adopted child, or spouse.

(6) Workforce service contractor--A business entity or
person, except a state agency or an institution of higher education as
defined in §61.003 of the Texas Education Code, that contracts with
a Board to provide one or more of the workforce services listed in
§801.28 of this chapter, which include core, intensive, training, and
other support services such as child care and transportation.

(7) Workforce service contractor employee in a decision-
making position--A position with a workforce service contractor that
includes the ability to commit or bind the contractor to a particular
course of action with respect to carrying out the contractor’s duties and
activities under the contract.

§801.53. Prohibition against Directly Delivering Services.
(a) A Board shall ensure, through the oversight and manage-

ment of Board policies, that it does not directly deliver or determine
eligibility for workforce services in its local workforce development
area (workforce area) or contract with the following persons or entities
to deliver or determine eligibility for workforce services:

(1) a Board member;

(2) a business, organization, or institution that a Board
member represents on the Board;

(3) a Board member’s business, organization, or institution
in which a Board member has a substantial financial interest; or

(4) a Board employee.

(b) The prohibitions in this section do not apply to public ed-
ucation agencies, such as community colleges and independent school
districts, that have Board members who fulfill the requirements set
forth in Texas Government Code §2308.256(a)(3)(A).

(c) A Board may grant a one-year exception to the prohibi-
tions described in subsection (a) of this section for a community-based
organization that fulfills the requirements set forth in Texas Govern-
ment Code §2308.256(a)(2). The exception can only be granted by a
two-thirds vote of the members present in an open meeting and may not
be granted for contracts for the operation of Texas Workforce Centers.

(d) A Board shall ensure that the Board, its members, or its
employees do not directly control the daily activities of its workforce
service contractors. The Agency shall review a Board’s compliance
through an examination of the Board’s exercise of direction and control
over its workforce service contractors. The Agency may use the factors
for testing the employment status as set out in §821.5 of this title.

(e) Nothing in this section restricts a Board member or a Board
member’s organization from receiving Texas workforce system ser-
vices and thereby being a customer of a Board’s workforce service con-
tractors’ services.

§801.54. Board Contracting Guidelines.
(a) Fiscal Integrity Provisions.

(1) A Board shall develop fiscal integrity evaluation indi-
cators designed to appraise the fiscal integrity of its workforce service
contractors.

(2) A Board shall assess its workforce service contractors
to ensure the contractors meet the requirements of the Board’s fiscal
integrity evaluation based on the following schedule:

(A) contracts under $100,000-the fiscal indicators must
be verified prior to the award of the contract and at each renewal of the
contract;

(B) contracts between $100,000 and $500,000-the fis-
cal indicators must be verified prior to the award of the contract, at
each renewal of the contract, and not less than biennially; and

(C) contracts over $500,000-the fiscal indicators must
be verified prior to the award of the contract, at each renewal of the
contract, and not less than once annually.

(3) The fiscal integrity evaluation shall include the follow-
ing provisions for ensuring that workforce service contractors are meet-
ing performance measures in compliance with requirements contained
in:

(A) federal and state statutes and regulations and direc-
tives of the Commission or Agency;

(B) Office of Management and Budget (OMB) circulars
applicable to the entity, such as OMB Circulars A-21, A-87, or A-122,
and the Office of the Governor’s Uniform Grant Management Stan-
dards; and

(C) any other safeguards a Board has identified that are
designed to ensure the proper and effective use of funds placed under
the control of its workforce service contractors.

(4) The fiscal integrity evaluation shall also include the re-
view and consideration of the prospective or renewing workforce ser-
vice contractor’s prior three-year financial history before the Board
awards or renews a workforce service contract. The review shall in-
clude any adverse judgments or findings, such as administrative audit
findings; Commission, Agency, or Board monitor findings; or sanc-
tions by a Board or court of law.

(5) The fiscal integrity evaluation may include provisions
such as accounting for program income in accordance with federal reg-
ulations, resolving questioned costs and the repayment of disallowed
costs in a timely manner, and safeguarding fixed assets, as well as those
referenced in the Texas Workforce Commission’s Financial Manual for
Grants and Contracts.

(b) Bonding, Insurance, and Other Methods of Securing Funds
to Cover Losses.

(1) A Board shall ensure that at least 10% of the funds sub-
ject to the control of the workforce service contractors is protected
through bonds, insurance, escrow accounts, cash on deposit, or other
methods to secure the funds consistent with this subchapter. A Board
and its workforce service contractors may, consistent with this section,
use any method or combination of methods to meet this requirement.
At the Board’s discretion, the Board may pay for the bonding, insur-
ance, or other protection methods or require its workforce service con-
tractors, to the extent allowable under state and federal law, to pay for
such protection.

(2) In conducting the fiscal integrity evaluation required in
this section, a Board may determine that more than 10% of the funds
subject to the control of its workforce service contractors shall be se-
cured through bonds, insurance, escrow accounts, or other methods
consistent with this subchapter.

(3) Escrow of funds may also be used to satisfy the require-
ments of §801.54(b) provided that:
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(A) the funds placed in escrow require the signature of
persons other than the persons with signatory authority for the Board’s
workforce service contractors;

(B) the funds do not lapse due to requirements for
timely expenditure of funds; and

(C) this provision does not conflict with any provision
in contract, rule, or statute for the timely expenditure of funds.

(4) If a bond is used, a Board shall ensure that the bond is
executed by a corporate surety or sureties holding certificates of au-
thority, authorized to do business in the state of Texas.

(5) A Board shall ensure, based on the schedule referenced
in §801.54(a)(2) of this section, that each of its workforce service con-
tractors is required to verify that:

(A) the insurance or bond policy is valid, premiums are
paid to date, the company is authorized to provide the bonding or in-
surance, and the company is not in receivership, bankruptcy or some
other status that would jeopardize the ability to draw upon the policy;

(B) the escrow account balances are at an appropriate
level;

(C) the method of securing the funds has not been with-
drawn, drawn upon, obligated for another purpose, or is no longer valid
for use as the method of security; and

(D) other such protections as are applicable and relied
upon by the Board are verified as in force.

(6) A Board shall ensure that the workforce service con-
tractors are required to disclose any changes in and circumstances re-
garding the method of securing or protecting the funds under the work-
force service contractors’ control.

(c) Standards of Conduct. A Board shall ensure that the work-
force service contractors:

(1) comply with federal and state statutes and regulations
regarding standards of conduct and conflict of interest provisions in-
cluding, but not limited to, the following:

(A) 29 C.F.R. §97.36(b)(3), which includes require-
ments from the Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments;

(B) professional licensing requirements, when applica-
ble; and

(C) applicable OMB circular requirements and the Of-
fice of the Governor’s Uniform Grant Management Standards.

(2) avoid any conflict of interest or any appearance of a
conflict of interest; and

(3) refrain from using nonpublic information gained
through a relationship with the Commission, an Agency employee,
a Board, or a Board employee, to seek or obtain financial gains that
would be a conflict of interest or the appearance of a conflict of
interest.

(d) Disclosures. A Board shall require its workforce service
contractors to disclose the following:

(1) Matters Subject to Disclosure. A Board shall ensure
that its workforce service contractors promptly disclose in writing the
following:

(A) a substantial financial interest that the workforce
service contractor, or any of its workforce service contractor employees

in decision-making positions, have in a business entity that is a party
to any business transaction with a Board member or Board employee
who is in a Board decision-making position;

(B) a gift greater than $50 in value given to a Board
member or Board employee by a workforce service contractor or its
employees; and

(C) the existence of any conflict of interest and any ap-
pearance of a conflict of interest, or the lack thereof.

(2) Content of Disclosure. A Board shall ensure that its
workforce service contractors’ written disclosures contain the follow-
ing:

(A) information describing the conflict of interest; and

(B) information describing the appearance of a conflict
of interest, and actions the workforce service contractor and its employ-
ees will take in order to prevent any conflict of interest from occurring.

(3) Frequency of Disclosure. A Board shall ensure that its
workforce service contractors disclose:

(A) at least annually, and as frequently as necessary, any
conflict of interest and any appearance of a conflict of interest;

(B) within 10 days of giving a gift greater than $50 in
value as referenced in this section; and

(C) at least annually that no conflict of interest and no
appearance of a conflict of interest exists.

(4) Matters Not Subject to Disclosure. This provision does
not apply to:

(A) a financial transaction performed in the course of a
contract with the Board; or

(B) a transaction or benefit that is made available to the
general public under the same terms and conditions.

§801.55. Employment of Former Board Employees by Workforce Ser-
vice Contractors.

(a) Post-Employment Restriction. In order to avoid a conflict
of interest, a Board shall ensure that the Board’s workforce service
contractors shall not employ or otherwise compensate a former Board
employee who:

(1) was in a Board decision-making position as defined in
§801.52 of this subchapter; and

(2) was employed or compensated by the Board anytime
during the previous 12 months.

(b) Exceptions. Where there is no actual conflict of interest,
but there is an appearance of such a conflict, a Board in an open meeting
may provide for an exception to the period described in subsection (a)
of this section by a vote of two-thirds of the membership present. In
making such a determination, the Board shall assess all relevant factors,
including but not limited to, whether there is a critical need for the skills
involved, the relative cost and availability of alternatives, and the need
to protect the integrity and stability of the Texas workforce system. In
such an instance, the Board shall impose whatever terms and conditions
it deems necessary to mitigate the appearance of a conflict of interest.

(c) Corrective Actions. A Board shall ensure that its contracts
with workforce service contractors require compliance with this section
and provide effective enforcement mechanisms allowing it to impose
corrective actions, up to and including contract termination, for viola-
tion of this section.
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(d) Particular Matter. A Board shall ensure that its workforce
service contractors shall not employ or otherwise compensate a for-
mer Board employee to work on a particular matter that the employee
worked on for the Board, as defined in §801.52 of this subchapter.
Nothing in this section shall prohibit a Board’s workforce service con-
tractor from employing or otherwise compensating a former employee
of the Board who worked on a particular matter for the Board as long as
the former Board employee never works on that same particular matter
once employed or otherwise compensated by the Board’s workforce
service contractor.

§801.56. Enforcement.

If a Board fails to adhere to the provisions of this subchapter, the
Agency may impose corrective actions, up to and including sanctions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 26, 2004.

TRD-200402772
John Moore
General Counsel
Texas Workforce Commission
Effective date: May 16, 2004
Proposal publication date: January 9, 2004
For further information, please call: (512) 463-2573

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 2. ENVIRONMENTAL POLICY
SUBCHAPTER B. MEMORANDA OF
UNDERSTANDING WITH NATURAL
RESOURCE AGENCIES
The Texas Department of Transportation (department) adopts
amendments to §2.21, concerning purpose, the repeal of §2.24,
concerning memorandum of understanding with the Texas His-
torical Commission, and simultaneously adopts new §2.24 con-
cerning memorandum of understanding with the Texas Histori-
cal Commission (THC). New §2.24 is adopted with changes to
the proposed text as published in the February 13, 2004, issue
of the Texas Register (29 TexReg 1307). The amendments to
§2.21 and the repeal of §2.24 are adopted without changes to
the proposed text as published in the February 13, 2004, issue
of the Texas Register (29 TexReg 1307) and will not be repub-
lished.

EXPLANATION OF ADOPTED AMENDMENTS, REPEAL, AND
NEW SECTION

Transportation Code, §201.607, requires the department to
adopt a memorandum of understanding (MOU) with each state
agency that has responsibilities for the protection of the natural
environment, the preservation of the natural environment, or for
the preservation of historic or archeological resources. Section
201.607 also requires the department to adopt the MOU and
all revisions by rule and to periodically evaluate and revise the
MOU. In order to meet the legislative intent and to ensure that

historic and archeological resources are given full consideration
in accomplishing the department’s activities, the department
has evaluated the MOU adopted in 1998 and finds it necessary
to repeal existing §2.24 and simultaneously adopt new §2.24.

Section 2.21 is amended to update a statutory citation from
Texas Civil Statutes to Transportation Code, §201.607, and to
update the term "article" to "section."

The adopted new MOU between THC and the department sat-
isfies the statutory requirement for reviewing and revising MOUs
with resource agencies. It also replaces the existing MOU, which
has been in effect since December 13, 1998, with an MOU that
streamlines THC’s review of the department’s projects and si-
multaneously allows THC to focus on those projects with signif-
icant historic and archeological concerns. The adopted MOU
has many new provisions and procedures that were developed
based on experience gained from numerous projects that the
department has submitted and THC has reviewed since the De-
cember 13, 1998. MOU was executed.

The adopted new MOU seeks to expedite the project review
process by classifying and specifying new responsibilities of
each agency relating to the review of a department project.
Another objective of this MOU is to focus THC resources
on projects that may adversely affect significant historic and
archeological resources.

The adopted new MOU seeks to meet these objectives by evalu-
ating and classifying projects to better determine the appropriate
level of review. The MOU identifies certain types of projects that
experience has shown are unlikely to have any adverse effects
to historic or archeological resources. These projects include
routine maintenance activities (e.g., repaving existing roads) and
other common projects that are unlikely to cause negative effects
(e.g., landscaping, and constructing bike and pedestrian paths).
Under the adopted new MOU, these and similar projects will not
require THC review.

Another category of projects warrant review, but not necessarily
automatic individual coordination with THC. For these projects,
the department is required to investigate, evaluate, and docu-
ment information that demonstrates that no individual coordina-
tion is automatically required in advance under the criteria spec-
ified in the MOU. If the department’s evaluation determines that
individual coordination is appropriate for a given project, that
project would move to the next higher level of review, individ-
ual coordination. Under this MOU, the department must utilize
personnel from its staff or consultants that meet the federal and
state standards for historic architects, historians, and archeolo-
gists that review transportation projects.

Although there are expedited procedures for projects identified
as not requiring THC review and projects that the department
is required to evaluate and document as not requiring individ-
ual coordination with THC, there are criteria and procedures in
the MOU to ensure that appropriate investigation, evaluation,
and classification occur. If the department determines, during
the investigation or evaluation, that a project would have an ad-
verse effect on historic and archeological resources, that project
would be submitted to the THC for individual review. The MOU
requires the department to individually coordinate projects with
THC in cases where the evaluation shows that the project would
have an adverse effect on historic and archeological resources.
The MOU provides for THC oversight of this process. Under the
MOU, the department is required to submit to THC a quarterly
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report of projects not individually coordinated. THC may also au-
dit the department or request information about any given project
at any time.

The next level of review is for those projects that require indi-
vidual coordination. For these projects, the MOU requires the
department to provide all the information that is needed for a
comprehensive review of the project by THC. THC has agreed
to review the information within 20 days.

In some cases, a project potentially affecting a significant arche-
ological or historic site may be resolved with only one submis-
sion to THC. For example, the department could submit an ef-
fects evaluation that shows to THC’s satisfaction that the site will
be avoided. In other cases, the department will be required to
provide additional information, mitigation proposals, permit ap-
plications, final reports, etc.

One goal of the MOU is to enable THC staff to spend more time
on these larger or more complex projects that require more ex-
tensive individual review, evaluation, and negotiation. It is an-
ticipated that the expedited review of projects that do not require
individual coordination will allow THC staff to have the time avail-
able to perform these more intense reviews of projects individu-
ally coordinated.

It is also the goal of the MOU to use THC resources for early
evaluation of large projects (e.g., projects involving construction
of the Trans Texas Corridor) that are considered to potentially
have adverse effects on historic and archeological resources.
The department hopes to avoid or minimize any adverse effects
from large projects through early coordination and collaboration
with THC in the project planning process.

SUBSECTION BY SUBSECTION ANALYSIS OF ADOPTED
NEW SECTION

Subsection (a) states the purpose of the MOU. This subsec-
tion expresses both agencies’ intent to make the project review
process more efficient.

Subsection (b) cites the authorities that allow for the drafting of
a MOU to increase effective coordination between agencies. To
implement provisions of the MOU, it is the express intent of the
department and THC to enter into a programmatic agreement
that adopts similarly streamlined procedures for projects that are
federally assisted, permitted, or licensed.

Subsection (c) defines some of the words and terms used in this
MOU. These definitions are intended to clarify the scope and na-
ture of evaluations and reviews conducted under this MOU. Sec-
tion 2.24(c) has been adopted with changes to add a definition
of the term "environmental document" which is used in the MOU
but was not defined in the proposed version.

Subsection (d) sets forth the responsibilities of the department
and THC as they relate to this MOU. It includes a commitment
by the department to establish a funding agreement to support
THC’s commitment to streamlined project review, and a commit-
ment by THC to use that funding agreement only for department
projects and in the most efficient manner that achieves stream-
lining.

Subsection (e) provides for early coordination between the
department and THC. This subsection expresses THC and de-
partment agreement that routine roadway maintenance projects
do not require review by THC. Section 2.24(e) is adopted with
changes because the department believed clarification was
needed in this section of the MOU. The department modified

the section with THC’s concurrence to note that these projects
would not merit review unless graves are present or the main-
tenance affects historic bridges, highways, picnic areas, or rest
areas, or the maintenance work would involve more than 100
cubic yards of excavation below the original grade. This sub-
section expresses both agencies’ commitment to identify and
apply a broad range of strategies to comply with the Antiquities
Code of Texas, Natural Resources Code, Chapter 191 (ACT).
This subsection specifies how the department will ensure that
the public and interested parties, including federally recognized
Indian tribes, will be afforded the opportunity to provide input
about potential impact to historic properties. This subsection
provides for independent evaluation of public comments or new
information by the department and THC.

Subsection (f) states the circumstances under which Antiquities
Permits will be required for archeological investigations to be per-
formed in conjunction with the department’s projects. This sub-
section expresses the procedures the department will use to de-
termine if archeological sites are present and, if present, to de-
termine their significance, and coordinate adverse effects with
THC. If no sites are found or if sites are found but are not recom-
mended for further work, this subsection states that the projects
will not require individual review and will be reported to THC as
part of a quarterly report.

If a project is individually coordinated with THC, this subsection
specifies that THC will have 20 days to complete review of the
project and its potential effects on significant sites. Depending
on the project and site, the department may be required to make
additional submissions or take additional actions. Section 2.24(f)
is adopted with changes, with THC’s concurrence, to note that if
the THC does not respond within 20 days, the department may
assume THC’s concurrence with its determination and may pro-
ceed with the project in accordance with the procedures required
in the MOU. This subsection also provides for alternative mitiga-
tion and public outreach efforts, where appropriate. Subsection
(f) is also adopted with changes to eliminate references in the
subsection to principal investigators. Principal investigators are
either staff of the department or are consultants hired by the de-
partment. As such, they are an arm of the department and do
not need to be singled out in the MOU. This provision would allow
the department, subject to THC approval, to develop mitigation
strategies that address specific stakeholder concerns and un-
usual circumstances. This subsection also sets forth the process
that the department and THC will use when archeological sites
are found after award of contract. Finally, this subsection out-
lines how artifacts will be recovered and curated.

Subsection (g) pertains to coordination procedures for
non-archeological historic sites. This subsection identifies the
types of projects that do not require individual coordination
with THC, and specifies how the department will make that
determination. A quarterly report of projects that do not require
individual coordination will be provided to THC. THC reserves
the right to audit such projects to ensure that the department has
made appropriate determinations. In addition to the quarterly
report and audit provisions, THC may request information on a
given project while the department is evaluating and making the
determinations authorized by this MOU.

Subsection (h) specifies how non-archeological historic-age
properties will be identified and evaluated. This subsection
establishes the procedures that will be used to identify and
evaluate historic-age bridge-class structures.
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Subsection (i) specifies how the department will assess and mit-
igate effects of its projects on non-archeological historic prop-
erties, particularly historic bridges, and how the department will
coordinate those effects with THC. This subsection specifies that
THC will have 20 days to complete its review of the department’s
assessment of effects and proposed mitigation. Depending on
the project and site, the department may be required to make
additional submission or take additional action. If THC objects
to the department’s assessment of effects or proposed mitiga-
tion and the dispute cannot be resolved, §2.24(p) would govern
dispute resolution. Subsection (p) applies not only to effects as-
sessments and mitigation, but also to other situations such as if
THC does not grant the department required approvals.

Subsection (j) specifies the documentation that the department
must maintain in its files for each project that is included in the
quarterly report, and the documentation that the department
must submit to THC for projects that are individually coordinated
with THC. The period allotted for THC to respond to report
submittals is 20 days.

Subsection (k) requires that applicable environmental doc-
uments summarize the department’s efforts to comply with
its responsibilities to identify historic and archeological sites,
determine project-specific effects on such properties, and
minimize or mitigate those effects.

Subsection (l) allows the department to make a commitment to
complete its archeological responsibilities prior to any construc-
tion-related impacts if right of entry to private land is denied dur-
ing environmental studies. This provision is intended to address
cases where the department is denied access during preliminary
or early surveys or studies. Although this provision would be ap-
plicable if the department ultimately acquired the property, it is
not intended to place any obligation on the department to do so.

Subsection (m) describes that the department may use the
procedures of this MOU, which has been developed with THC
specifically for department projects, instead of the generic
requirements of Title 13, TAC, Part 2.

Subsections (n) and (o) allow THC to audit the department’s
project files for projects carried out under this MOU, and to re-
quire an annual meeting of appropriate staff of both agencies.

Subsection (p) sets forth the procedures for dispute resolution.
The MOU requires the department to submit numerous doc-
uments to THC. Depending on the particular document, THC
review, comment, concurrence, or approval may be required.
This subsection specifies the procedures that will be used to
resolve disagreements or disputes. To summarize these provi-
sions, there is an opportunity for informal consultation on a dis-
puted matter, followed by formal federal dispute resolution proce-
dures or an appeal under state law as provided in 13 TAC Chap-
ter 27.

COMMENTS

No comments were received on the proposed amendments, re-
peal, and new section.

43 TAC §2.21, §2.24

STATUTORY AUTHORITY

The amendments and new section are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission with the authority to establish rules for the con-
duct of the work of the department, and more specifically, Trans-
portation Code, §201.607, which requires that the department

adopt memoranda of understanding with each agency that has
responsibility for the protection of the natural environment, the
preservation of the natural environment, or for the preservation of
historic or archeological resources, and that these memoranda
and all revisions be adopted as rules.

CROSS REFERENCE TO STATUTE: Transportation Code,
§201.607.

§2.24. Memorandum of Understanding with the Texas Historical
Commission.

(a) Purpose.

(1) It is the policy of the Texas Department of Transporta-
tion (TxDOT) to:

(A) identify the environmental impacts of TxDOT
transportation projects, to coordinate these projects with applicable
state and federal agencies, and reflect these investigations and coordi-
nation in the environmental documentation for each project;

(B) base project decisions on a balanced consideration
of the need for a safe, efficient, economical, and environmentally sound
transportation system;

(C) receive input from the public through the public in-
volvement process;

(D) utilize a systematic interdisciplinary approach as an
essential part of the development process for transportation projects;
and

(E) strive for environmentally sound transportation ac-
tivities through appropriate avoidance, treatment or mitigation, where
feasible and prudent, in coordination with appropriate resource agen-
cies.

(2) In order to pursue this policy, the Texas Department
of Transportation and the Texas Historical Commission (THC) have
agreed to adopt this new Memorandum of Understanding (MOU),
which will supersede the MOU which became effective on December
13, 1998.

(3) This MOU is entered into by THC and TxDOT in ac-
cordance with Government Code, §442.005 and §442.007, Natural Re-
sources Code, §191.0525(f), and Transportation Code, §201.607, to ad-
equately provide for coordination of projects with THC. It is the intent
of this MOU to provide a formal mechanism for THC review of TxDOT
projects that have the potential to adversely affect cultural resources
in order to assist TxDOT in making environmentally sound decisions,
and to develop with TxDOT a system by which information developed
by TxDOT and THC may be exchanged to their mutual benefit. This
MOU also provides for an efficient and streamlined review of TxDOT
projects in keeping with state and national initiatives for environmental
streamlining.

(b) Authority.

(1) Transportation Code, §201.607, directs TxDOT to
adopt MOUs with appropriate environmental resource agencies,
including THC. The rules for coordination of state-assisted trans-
portation projects found in Subchapter C of this chapter (relating to
Environmental Review and Public Involvement for Transportation
Projects), underline the need for and importance of comprehensive
environmental coordination for transportation projects.

(2) Transportation Code, §201.607(a)(5) also authorizes
and contemplates other agreements necessary for the effective coordi-
nation of the review of the historic or archeological effect of highway
projects.
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(3) Provisions of this MOU may in part be implemented
through a Programmatic Agreement (PA) among the Federal Highway
Administration (FHWA), the Texas State Historic Preservation Officer
(TSHPO), the Advisory Council on Historic Preservation (Council),
and TxDOT. TxDOT and THC will seek to revise the existing PA, ex-
ecuted in 1995, to reflect the streamlined procedures contained in this
MOU.

(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Antiquities Code of Texas (ACT)--The state statute
(Natural Resources Code, Chapter 191) that designates the Texas
Historical Commission as the legal custodian of all cultural resources,
historic or prehistoric, within the public domain of the state, and as
the body that issues antiquities permits, in accordance with Title 13,
Part 2, TAC, concerning the Texas Historical Commission.

(2) Antiquities permit--A permit issued by the Texas His-
torical Commission in order to regulate the taking, alteration, dam-
age, destruction, salvage, archeological survey, testing, excavation and
study of state archeological landmarks including prehistoric and his-
toric archeological sites, and the preservation, protection, stabilization,
conservation, rehabilitation, restoration, reconstruction, or demolition
of historic structures and buildings designated as a State Archeological
Landmark or listed in the National Register of Historic Places.

(3) Area of potential effects--The geographic area or areas
within which an undertaking may cause changes in the character or use
of historic properties, as that term is defined in 36 CFR Part 800, if any
such properties exist.

(A) The area of potential effects for archeological prop-
erties on federal undertakings will be confined to the limits of the pro-
posed project right of way (including permanent and temporary ease-
ments), utility relocations, and project-specific locations designated by
TxDOT.

(B) Unless TxDOT and THC in consultation determine
a need for a wider area of potential effects, the area of potential effects
for other properties on federal undertakings will be:

(i) 300 feet beyond the proposed right of way for
projects constructed on new locations;

(ii) 150 feet beyond the proposed right of way for
projects constructed in existing transportation corridors, including
abandoned railroad lines.

(C) The area of potential effects for all non-federal un-
dertakings will be confined to the limits of the proposed project right
of way (including permanent and temporary easements), utility reloca-
tions, and project-specific locations specifically designated by TxDOT.

(4) Cultural resources--A general term referring to build-
ings, structures, objects, sites, and districts more than 50 years of age
with the potential to have significance in local, state, or national his-
tory.

(5) Eligibility--A property’s eligibility for the National
Register of Historic Places as set forth in 36 CFR Part 60 and 36 CFR
Part 800, or for designation as a State Archeological Landmark, as set
forth in 13 TAC Chapter 26.

(6) Environmental document--a decision-making doc-
ument that incorporates environmental studies, coordination,
documentation, consultation efforts, and engineering elements, and
may include categorical exclusion documentation, environmental
assessment, and environmental impact statements.

(7) Historic property--Any prehistoric or historic district,
site, building, structure, or object which is included or eligible for in-
clusion in the National Register of Historic Places, as defined in 36 CFR
Part 800 and 36 CFR Part 60, or meets the requirements for designation
as a State Archeological Landmark as set forth in 13 TAC Chapter 26.

(8) Historic-age property--Any site, building, structure, or
object that will be 50 years old or older in age at the time of the award
of the construction contract.

(9) Impact evaluation--Field inspection by a qualified
archeologist to determine the extent to which physical conditions
affect the eligibility of known or unknown archeological deposits
within the area of potential effects of the proposed project.

(10) National Register--The National Register of Historic
Places (NRHP), which is the nation’s inventory of historic places main-
tained by the U.S. Secretary of the Interior. (Historic properties in-
cluded in or eligible for inclusion must meet National Register criteria
for evaluation, as defined in 36 CFR Part 60.)

(11) Project specific location--The location of specific ma-
terial sources (base material, borrow, sand pits, etc.) and other sites
used by a construction contractor for a specific project.

(12) Quarterly report--A report that TxDOT submits to
THC 20 days after the end of each quarter listing all projects for
which TxDOT has documented that no historic properties are present
in the project’s area of potential effect, and those where the projects
will have no adverse effects on historic properties as determined by
background research and/or field investigation, and project review, as
appropriate, that is used to fulfill TxDOT’s reporting requirements
under this MOU.

(13) State Archeological Landmark (SAL)--Archeological
and historic-age properties that are designated or eligible for designa-
tion as landmarks as defined in Subchapter D of the Antiquities Code
of Texas (ACT) and identified in accordance with 13 TAC Chapter 26.

(14) State Historic Bridge Inventory (SHBI)--An ongoing
evaluation effort to determine the eligibility of historic-age bridges in
Texas.

(d) Responsibilities.

(1) Texas Department of Transportation. The responsibil-
ities of TxDOT pertain primarily to its functions as a transportation
agency, and include:

(A) planning and designing safe, efficient, effective,
and environmentally sensitive transportation facilities while avoiding,
minimizing, or compensating for impacts to cultural resources to the
fullest extent practicable;

(B) the timely and efficient construction of transporta-
tion facilities, in a manner consistent with approved plans, agreements
and commitments that TxDOT has executed regarding the protection
of historic properties;

(C) ongoing maintenance to provide safe, efficient, and
environmentally sound transportation facilities for the traveling public;

(D) coordinating projects with THC through TxDOT’s
Environmental Affairs Division or its successor as established by Tx-
DOT administration; and

(E) provide funding to THC to enable THC to imple-
ment measures to facilitate early coordination, streamlining and expe-
dited review of TxDOT’s transportation projects.
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(2) Texas Historical Commission. The responsibilities of
THC relate primarily to its functions as a cultural resource agency, and
include:

(A) serving as the State Historic Preservation Office in
Texas with responsibility under 36 CFR Part 800--the regulations im-
plementing §106 of the National Historic Preservation Act (16 U.S.C.
470f);

(B) reviewing federally assisted, licensed, or permitted
undertakings with the potential to affect properties included in or eli-
gible for inclusion in the National Register of Historic Places;

(C) providing assistance to agencies in their efforts to
comply with the §106 process;

(D) regulating the identification, disposition and man-
agement of State Archeological Landmarks which are affected by non-
federal undertakings, as described in the Antiquities Code of Texas and
13 TAC Chapter 26;

(E) issuing permits for the taking, excavation, restora-
tion, rehabilitation or study of State Archeological Landmarks as pro-
vided in ACT, §191.054 and §191.091-191.098; and

(F) applying TxDOT’s funding solely to the review of
TxDOT’s projects in a manner that most efficiently streamlines THC’s
effective review and early coordination.

(e) Early project planning for cultural resources.

(1) TxDOT and THC agree that routine roadway mainte-
nance projects, by their nature and definition, do not require review by
THC under 36 CFR Part 800 or 13 TAC Chapter 26. Such projects
include activities (such as vegetation control, traffic control, and rou-
tine painting and striping) that do not have the potential to affect State
Archeological Landmarks or properties listed or eligible for listing on
the National Register. TxDOT and THC agree that the following activ-
ities do not require review:

(A) installation, repair, or replacement of fencing, sig-
nage, traffic signals, railroad warning devices, safety end treatments,
cameras and intelligent highway system equipment;

(B) earthmoving projects involving less than 100 cubic
yards of excavation below the original grade;

(C) routine structural maintenance and repair of non-
historic bridges, highways, railroad crossings, picnic areas, and rest
areas;

(D) in-kind repair, replacement of non-historic lighting,
signals, curbs and gutters, and sidewalks;

(E) crack seal, overlay, milling, grooving, resurfacing,
and restriping;

(F) replacement, upgrade, and repair of safety barriers,
ditches, storm drains, and culverts constructed after the depression-era
period (i.e. after 1939) except in association with historic bridges;

(G) intersection improvements that require no addi-
tional right of way;

(H) placement of riprap to prevent erosion of waterway
banks and bridge piers provided no ground disturbance is required;

(I) all maintenance work between a highway and an ad-
jacent frontage road;

(J) installation of noise barriers or alterations to existing
publicly owned buildings less than 50 years old, to provide for noise
reduction except in potential or listed National Register districts;

(K) driveway and street connections;

(L) all work within interchanges and within medians of
divided highways except where graves are present;

(M) all work between the flowlines of the ditches and
channels and above the original line and grade;

(N) ditch and channel maintenance provided removal of
fill is above the original line and grade;

(O) repairs needed as a result of an event, natural or
man-made, that causes damage to a designated state highway, resulting
in an imminent threat to life or property or that substantially disrupts
or may disrupt the orderly flow of traffic and commerce; or

(P) other kinds of undertakings jointly agreed to in writ-
ing by THC and TxDOT.

(2) TxDOT is committed to performing early identification
efforts for cultural resources located within the area of potential ef-
fects of proposed transportation projects and initiating THC coordina-
tion during the early planning stages of these projects, when the widest
range of alternatives is open for consideration.

(3) TxDOT is committed to implementing, in appropriate
cases and as a part of early project planning and coordination, alterna-
tive methods, techniques, and other strategies that are reasonable and
feasible and that will enhance efficiency in complying with cultural
resource laws. These include, but are not limited to, programmatic ap-
proaches to coordination of selected types of cultural resources, evalu-
ation of existing conditions affecting the integrity of cultural resources,
geoarcheological research to assist in early planning and to reduce
archeological liabilities, development of significance eligibility stan-
dards with THC, and development and implementation of alternative
mitigation strategies. TxDOT may seek to utilize alternative strategies
for procedures set forth in this MOU. Upon the written concurrence
of THC, TxDOT may implement the alternative strategy in lieu of the
procedures specified in this MOU.

(4) TxDOT is also committed to providing the public and
interested parties with opportunities to provide input and express their
views concerning potential project impacts to historic properties.

(A) TxDOT will ensure that cultural resource issues are
incorporated into its regular public participation programs carried out
under the National Environmental Policy Act (42 USC 4321-4347 et
seq.), and §2.42 and §2.43 of this chapter (relating to Highway Con-
struction Projects-Federal Aid, and Highway Construction Projects-
State Funds), as far as practicable.

(B) TxDOT will also ensure that federally recognized
Indian tribes (as specified in 36 CFR 800) are provided early project
information and information on Native American sites that will be af-
fected by TxDOT projects in order to provide comments.

(C) If concerns related to historic and archeological is-
sues arise after the NEPA public involvement process is complete, or
if new information about historic or archeological issues is found, Tx-
DOT and THC shall independently re-evaluate their findings.

(5) Cultural resource investigations by consultants.

(A) TxDOT has the right to perform cultural resource
investigations using staff or consultants who meet the professional stan-
dards of 13 TAC Chapter 26, and as required by 36 CFR Part 800.

(B) Cultural resource surveys, investigations, permit
applications, and other work performed by consultants shall be coor-
dinated with THC through TxDOT’s Environmental Affairs Division
or its successor as established by TxDOT administration.
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(f) Procedures for coordination regarding archeological
resources. Provided the work is completed in accordance with the
provisions of this MOU, survey and eligibility testing of archeological
resources performed by the archeological staff of TxDOT’s Environ-
mental Affairs Division is authorized under this MOU and will not be
considered an operation that might require an antiquities permit under
ACT, §191.054 or §191.131. All other archeological investigations
shall require an antiquities permit.

(1) Identification.

(A) TxDOT will undertake sufficient background
research to determine which proposed projects require archeological
surveys. Background research may include a search of records and
files at THC and/or the Texas Archeological Research Laboratory
(TARL), gathering information on soils, a geomorphic history of the
projects, Texas Historic Sites Atlas, and impact evaluations.

(B) Based on the results of background research, Tx-
DOT will identify projects requiring archeological investigation for
archeological resources.

(C) TxDOT will prepare a list of projects which do not
require individual coordination for archeological sites, and will provide
THC with a list of such projects, including those where impact evalua-
tions were performed, on a quarterly basis or upon request by THC.

(D) Eligibility determinations that TxDOT performs
under this MOU may not require field investigations if sufficient
background information exists to demonstrate that the portion of the
site to be affected does not have potential research value.

(E) Eligibility determinations that TxDOT performs un-
der this MOU may be based on impact evaluation if it can be demon-
strated that the portion of the site to be affected does not have sufficient
integrity to be eligible.

(2) Archeological surveys.

(A) All projects, and portions of projects, recom-
mended for survey by TxDOT during background research will be
subjected to archeological survey using the methods in conformance
with 36 CFR Part 800 and THC’s Archeological Survey Standards, or
with other appropriate methods. TxDOT reserves the right to depart
from published survey standards in cases where it deems appropriate.
THC reserves the right to review non-standard procedures for their
adequacy.

(B) An archeological survey will be conducted by a
TxDOT professional archeological staff member or other archeologist
who meets the state and federal standards. Surveys may be limited
to an evaluation of existing impacts or stratigraphic integrity when
these are sufficient to determine that any sites present are unlikely to
be eligible.

(C) When the archeological survey has been completed,
TxDOT will submit the results of the survey to THC:

(i) as part of a quarterly list of investigations where
no sites were found, where sites were found but were not recommended
for further work, or upon request by THC;

(ii) as an individual report when sites are present and
recommended for further work; or

(iii) as an individual report when no further work is
recommended, but THC comment is a desirable element of TxDOT’s
NEPA compliance.

(D) All TxDOT survey reports will include:

(i) details of the results of the survey, including
project description, anticipated project impact, and existing distur-
bance in the project area;

(ii) environmental data on topography, soils, land
use, survey methodology, survey results, and recommendations;

(iii) the project location plotted on 7.5’ Series USGS
quadrangle maps;

(iv) descriptions of any sites found;

(v) submission of electronic and paper copies of
archeological site survey forms to TARL; and

(vi) recommendations regarding whether the site(s)
merit archeological testing or archeological monitoring.

(E) THC will respond within 20 days of receipt of the
TxDOT request for review of any survey results and recommendations.
The response will include:

(i) a statement of concurrence or nonconcurrence
with the results of the survey and its recommendations; and

(ii) any other comments relevant to the archeologi-
cal resources which could be affected by the project.

(F) TxDOT will summarize the results of the archeo-
logical survey and recommendations in the environmental document
for the project, to the extent completed to date.

(3) Archeological eligibility testing phase.

(A) All sites and portions of sites recommended for el-
igibility testing by THC will be subject to archeological testing, using
the methods agreed upon in writing by TxDOT and THC.

(B) THC may send a representative to observe any or
all of the testing procedures.

(C) At the completion of testing, TxDOT will prepare a
formal report of the results of testing.

(i) For sites affected by federal undertakings, the re-
port will include recommendations regarding eligibility for the NRHP,
as described in 36 CFR Part 60 and 36 CFR Part 800.

(ii) For sites affected by non-federal undertakings,
the report will include recommendations regarding the eligibility of the
site for designation as a State Archeological Landmark, in accordance
with ACT, §191.091 and §191.092, and 13 TAC Chapter 26.

(iii) TxDOT may submit interim reports on testing
to expedite project review, provided such reports contain sufficient in-
formation on which to base recommendations of eligibility and, if rele-
vant, additional work. Interim reports shall not be substituted for final
reports.

(D) TxDOT will send the testing report to THC with a
request for review.

(E) THC will respond to the report within 20 days of
receipt of TxDOT’s request for review and in accordance with 36 CFR
Part 800. The response will include:

(i) a statement of concurrence or nonconcurrence
with the results of the archeological testing and recommendations
contained in the TxDOT request for review; and

(ii) a determination of the site’s eligibility for listing
in the National Register of Historic Places, or for designation as a State
Archeological Landmark, and
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(iii) if THC does not respond within 20 days, Tx-
DOT may assume that THC concurs with TxDOT’s determination re-
garding a site’s eligibility and may proceed with the project in accor-
dance with the procedures required in this MOU.

(F) When appropriate, TxDOT will work with THC to
develop public educational outreach projects associated with signifi-
cant test level investigations.

(4) Archeological excavation/data recovery.

(A) All sites and portions of sites determined to be eli-
gible for the NRHP (for federal undertakings) or eligible for designa-
tion as a State Archeological Landmark (for non-federal undertakings)
based on consultation with THC, will be subjected to data recovery in
conformance with a data recovery plan that has the concurrence of THC
when avoidance is not feasible and provided that they are not eligible
for preservation in place.

(B) TxDOT, in consultation with THC, will develop a
data recovery plan for each eligible site on a case-by-case basis, in
accordance with 36 CFR Part 800 for federal undertakings and ACT for
non-federal undertakings. Final data recovery plans must be approved
by THC prior to their implementation.

(C) Results of data recovery will be published as re-
quired by 36 CFR Part 800 and/or ACT. To expedite transportation
project planning, design, and construction, interim reports on data re-
covery may be used for consultation to determine whether field work
commitments have been fulfilled. Interim reports shall not be substi-
tuted for final reports.

(D) All data recovery will be performed under an antiq-
uities permit.

(E) When appropriate, TxDOT and THC may agree to
substitute alternative mitigation in lieu of data recovery.

(F) When appropriate, TxDOT will work with THC to
develop public educational outreach projects associated with signifi-
cant data recovery investigations.

(G) THC will respond to the report within 20 days of
receipt of TxDOT’s request for review and will comment on whether
field work commitments have been fulfilled. TxDOT shall take THC
comments into account prior to proceeding with the project. If THC
does not respond within 20 days, TxDOT may assume that THC con-
curs that the field work commitments have been fulfilled.

(5) Archeological sites found after award of contract.

(A) When previously unknown archeological remains
are encountered after award of contract, TxDOT will immediately sus-
pend construction or any other activities that would affect the site.

(B) TxDOT will inform THC, and, if appropriate, fed-
erally recognized tribes, of discovery of previously unknown archeo-
logical remains and invite them to accompany TxDOT staff (or consul-
tants) to the location within 48 hours of the discovery.

(C) TxDOT will evaluate the need, if any, for further
investigations upon visiting the location of the discovery.

(D) If TxDOT determines that the discovery is an
unrecorded archeological site, then TxDOT shall complete a State of
Texas Archeological Site Data Form.

(E) If TxDOT determines that the site does not warrant
further investigations, TxDOT will write to THC and, if appropriate,
federally recognized tribes outlining its reasons and requesting con-
currence within one business day of the visit to the discovery loca-
tion. THC and, if appropriate, federally recognized tribes, will have

two business days to respond. No response will be deemed to repre-
sent concurrence and construction will resume.

(F) If TxDOT determines that the site warrants further
investigation, a scope of work for investigations will be developed
within 24 hours of the visit to the site. The scope of work will be
submitted to THC and appropriate federally recognized tribes who
will have one business day to review and comment on the scope of
work. No response will be deemed to represent concurrence and the
scope shall be implemented. If comments are received, TxDOT and, if
appropriate, FHWA shall take into account those comments and carry
out the final scope of work. Upon completion of the approved work,
construction may proceed as planned. A report of the investigations
will be completed within the timeframe established by the scope of
work and copies provided to all consulting parties.

(G) The procedures in this subsection shall be used to
satisfy the permitting requirements of 13 TAC Chapter 26 for emer-
gency permitting under 13 TAC §26.20(13) when conditions of natural
or man-made disasters necessitate immediate action.

(6) Artifact recovery and curation.

(A) Artifact recovery.

(i) The type and quantity of artifacts to be recovered
during testing and data recovery will be detailed in the scope of work
and will be selected to address the research questions.

(ii) Artifacts or analysis samples (such as soil sam-
ples) that are recovered from survey, testing, or data recovery investi-
gations by TxDOT or their contracted agents that address the research
questions, must be cleaned, labeled, and processed in preparation for
long-term curation unless the artifacts or samples are approved by THC
for discard under 13 TAC Chapter 26.

(iii) To ensure proper care and curation, recovery
methods must conform to 36 CFR Part 800, and 13 TAC Chapter 26.

(B) Artifact curation.

(i) TxDOT or its permitted contractor may tem-
porarily house artifacts and samples during laboratory analysis and
research, but upon completion of the analysis, artifacts and accom-
panying documentation must be transferred to a permanent curatorial
facility in accordance with the terms of the antiquities permit.

(ii) Artifacts and samples will be placed at an appro-
priate artifact curatorial repository which fulfills 36 CFR Part 79, or
the ACT, as approved by THC. When appropriate, TxDOT will consult
with THC to identify for disposal collections or portions of collections
that do not have identifiable value for future research or public inter-
pretation. Final approval regarding the disposition of collections will
be made by THC.

(iii) TxDOT is responsible for the curatorial prepa-
ration of all artifacts to be submitted for curation so that they are ac-
ceptable to the receiving curatorial repository and fulfill 36 CFR Part
79 and 13 TAC Chapter 26, as approved by THC.

(g) Early project development procedures for coordination re-
garding non-archeological historic properties. For purposes of this sub-
section and subsections (h), (i) and (j) of this section, the term historic
properties will refer only to non-archeological historic properties.

(1) TxDOT and THC agree (for federal and non-federal
projects) that certain types of undertakings do not require individual
coordination. These undertakings are projects where no historic prop-
erties are present, or where the undertakings will have a minimal po-
tential to affect historic properties if such are present in the area of po-
tential effects. TxDOT will document these undertakings and include
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them in a quarterly report to THC unless they are the subject of individ-
ual coordination with THC. Examples of such undertakings include:

(A) Construction of bicycle and pedestrian lanes, paths,
and facilities if not located in a listed or eligible National Register his-
toric district;

(B) road widening within existing or minimal new right
of way if not located in a listed or eligible National Register historic
district;

(C) correction of roadway geometric and intersections
within existing or minimal new right of way;

(D) bridge deck rehabilitation and stabilization; and

(E) other classes of undertakings jointly agreed to in
writing by THC and TxDOT.

(2) Early in the project development process, TxDOT will
determine whether federally assisted, licensed, or permitted transporta-
tion projects (federal projects) constitute undertakings with the poten-
tial to affect historic properties. In consultation with THC, it has been
determined that individual coordination with THC is not necessary for
projects where background research indicates that no historic proper-
ties are present or where they are present but the project will not have
the potential to affect them. TxDOT will maintain documentation of
efforts taken to reach this conclusion, and will include these projects in
the quarterly report, or provide documentation upon request by THC.

(3) Early in the project development process, TxDOT will
review its non-federal transportation improvements occurring on any
lands of the State of Texas (non-federal projects) to determine whether
they have the potential to affect historic properties under the terms of
the ACT, and 13 TAC Chapter 26. Effects include the removal, al-
teration, or renovation of one or more contributing elements to a his-
toric property. TxDOT and THC agree that individual coordination
with THC is not necessary when no historic properties are present or
when the project does not have the potential to adversely affect historic
properties, provided TxDOT has complied with the provisions of this
MOU. TxDOT will maintain documentation of efforts taken to reach
this conclusion, and will include these projects in the quarterly report,
or provide documentation upon request by THC.

(4) If TxDOT determines that a project has the potential to
affect a historic property, TxDOT will then individually coordinate the
project with THC in accordance with the provisions provided in this
MOU.

(h) Identification and evaluation of historic properties.

(1) For non-federal and federal projects requiring individ-
ual THC coordination, TxDOT will identify historic properties within
the project’s area of potential effects. TxDOT will conduct a search of
available records, including listings of the Texas Historic Sites Atlas,
Recorded Texas Historic Landmarks, State Archeological Landmarks,
and properties listed in the National Register. THC will render all rea-
sonable assistance to TxDOT in performing record searches on historic
properties.

(2) TxDOT will conduct field surveys for all projects that
may have historic-age properties within their area of potential effects.
These surveys will be conducted in order to determine if historic prop-
erties are present.

(3) If the identification efforts reveal historic-age proper-
ties, TxDOT will evaluate the eligibility of each property to determine
if the property:

(A) qualifies as a SAL as defined by ACT, §191.092(f),
for non-federal projects; or

(B) is eligible for inclusion or listed in the National
Register, for federal projects.

(4) If a non-federal or federal project has the potential to af-
fect a historic-age bridge-class structure, the following procedures ap-
ply unless the structure is of a categorically excluded type as defined by
SHBI criteria. Categorically excluded structures are generally not eli-
gible bridges that have been widened, non-depression era simple span
concrete box culverts and timber stringer bridges. There are exceptions
to these exclusions and other categorically excluded structures may be
added by written agreement between TxDOT and THC in the future.

(A) If a non-federal or federal project has the potential
to affect a historic-age bridge-class structure that has not been included
in the SHBI, as formally accepted by THC, TxDOT will assess the
eligibility of the structure in consultation with THC.

(B) If a historic-age bridge-class structure has been de-
termined not eligible, either under the SHBI or in individual consulta-
tion with THC, TxDOT will coordinate with appropriate local entities
to determine if the structure has local interest or significance.

(i) If no local interest or significance is identified,
TxDOT will add the project to the quarterly report.

(ii) If TxDOT or THC identifies local interest or sig-
nificance in a structure, TxDOT will reassess the eligibility with THC.
If TxDOT and THC concur that the bridge-class structure is still not
eligible, TxDOT will document the project in the quarterly report.

(C) If a historic-age bridge-class structure has been de-
termined eligible, either under the SHBI or in individual consultation
with THC, TxDOT shall follow the procedures outlined in subsection
(i) of this section, regarding assessing and mitigating effects on historic
properties.

(D) If TxDOT has reason to believe that a bridge-class
structure is no longer eligible, TxDOT will consult with THC to re-
assess the eligibility.

(E) If TxDOT and THC concur that the bridge-class
structure is no longer eligible, TxDOT will document the project in
the quarterly report.

(i) Assessing and mitigating effects on historic properties. Tx-
DOT will assess the effects of projects on properties that qualify as
SALs for non-federal projects and on properties determined to be listed
or eligible for inclusion in the National Register for federal projects.
TxDOT will then consult with THC using the following procedures.

(1) For a non-federal project, TxDOT will consult with
THC to determine if a historic structures permit is required for any
proposed removals, alterations, or renovations to state archeological
landmarks or to properties for which THC will initiate an SAL
nomination in accordance with 13 TAC §26.12 and ACT, §191.098.

(2) For a federal project, TxDOT will apply the criteria of
effect and in the case of a determination of adverse effect will consult
with THC in accordance with the provisions set forth in 36 CFR Part
800.

(3) For a project involving a bridge-class structure that Tx-
DOT and THC concur is eligible, TxDOT shall evaluate the preserva-
tion options in the following order of preference: full vehicular use;
reduced level of vehicular use, non-vehicular use at original site; relo-
cation for vehicular use; relocation for non-vehicular use; or demoli-
tion. TxDOT will document the evaluation of each preservation option
including identification of the preferred option with supportive reason-
ing, and will submit the documentation to THC.
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(A) When an eligible bridge-class structure will be
retained for non-vehicular use at the original site or relocated, TxDOT
will provide THC with an agreement signed by the bridge-class
structure owner that includes language that ensures maintenance of
the bridge-class structure, and provides THC the opportunity to review
and concur that current and future proposed work on the bridge-class
structure, beyond normal maintenance, complies with the Secretary of
the Interior’s Standards for Rehabilitation.

(B) Upon receipt of complete documentation, THC
shall have 20 days to review and comment on the project. TxDOT
shall take THC comments into account in making decisions on the
project involving the bridge-class structure.

(4) TxDOT will, to the maximum extent practicable, pro-
vide an early opportunity for the public and interested parties to receive
information and to express their views on projects when a historic prop-
erty may be negatively affected by a transportation project.

(5) TxDOT will also consult with THC to seek ways to
avoid, minimize, or mitigate any negative effects on historic proper-
ties caused by federal and non-federal projects in accordance with the
following procedures.

(A) Non-federal projects. TxDOT shall take THC com-
ments into account when projects will have an adverse effect on historic
properties.

(B) Federal projects. TxDOT will follow the consulta-
tion procedures set out in 36 CFR Part 800.

(j) Project documentation by TxDOT.

(1) THC may audit TxDOT project files for specific under-
takings submitted in the quarterly report. Projects involving non-arche-
ological properties that are submitted individually to THC or included
in the quarterly report, will be documented by TxDOT and will include:

(A) a project description and scope, including project
drawings, photographs, reports and other information where needed to
clearly describe the proposed project;

(B) a map showing the location of the project and all
historic-age properties within the APE of the project;

(C) a statement of the efforts and methodology used to
identify historic-age properties in the project area;

(D) documentation on each identified property, includ-
ing at least one photograph of the property, the address, if known, an
architectural description, date of construction (estimated or known), an
integrity assessment, and any known local, state, or national historical
designations;

(E) the results of any coordination with interested par-
ties concerning the eligibility of identified historic-age properties;

(F) the results of TxDOT’s determination of eligibility
for each identified historic-age property; and

(G) TxDOT’s assessment of potential project effects on
historic properties, including evaluations, reports and other documen-
tation relevant to the determination of effect.

(2) If the project is submitted to THC for review of non-
archeological properties, THC will respond within 20 days of receipt of
complete documentation and TxDOT’s request for review as follows.

(A) For a non-federal project, THC’s response will in-
dicate whether the project will require a historic structures permit for
an SAL, whether THC intends to initiate SAL nomination of a property

not previously designated as an SAL, or if THC has knowledge that an-
other party intends to initiate SAL nomination in accordance with 13
TAC §26.11, §26.12 and §26.22, and ACT, §191.098. If THC does not
respond within 20 days, TxDOT will assume that THC concurs with
TxDOT’s determination regarding historic-age property eligibility or
project effects, and TxDOT will proceed with the project in accordance
with the procedures required in this MOU.

(B) For a federal project, all coordination with THC will
follow the provisions of 36 CFR Part 800 and the PA between TxDOT,
FHWA, and THC.

(3) Projects involving archeological properties that are sub-
mitted individually to THC or included in the quarterly report will
be documented by TxDOT in the manner described in this paragraph.
THC may audit TxDOT project files for specific undertakings submit-
ted in the quarterly report. For archeology, project documentation will
consist of a statement for "no survey" or a report of an archeological
impact evaluation or an archeological survey report. Each project at a
minimum will include:

(A) a description of the project;

(B) a project location map;

(C) information about soils and geology in the project
location, as appropriate;

(D) information on previously recorded archeological
sites in the project location;

(E) level of effort for identification of archeological
sites; and

(F) results and recommendations.

(k) Environmental document and public involvement. TxDOT
will summarize information on its efforts to identify archeological sites
and historic properties, to determine the effects of projects on archeo-
logical sites and historic properties, and to mitigate any negative effect
on these sites or properties in the environmental document, if one is
prepared, and will include this information in public involvement ac-
tivities to the maximum extent practicable.

(l) Denial of access. In cases where access to private land for
conducting archeological survey is denied prior to the approval of the
environmental document, TxDOT will make a commitment to com-
plete testing, evaluation of site eligibility, or data recovery prior to any
construction related impacts.

(m) MOU to govern TxDOT procedures. TxDOT satisfies ap-
plicable THC requirements if it utilizes the procedures of this MOU
in lieu of other THC procedures. In cases where TxDOT is utilizing
this MOU in lieu of other THC procedures, TxDOT must follow the
requirements of this MOU.

(n) THC audit. THC may audit TxDOT project files for spe-
cific undertakings carried out under this MOU.

(o) Annual meeting. TxDOT and THC staff will meet annually
to discuss topics of mutual interest.

(p) Dispute resolution.

(1) If THC and TxDOT cannot reach agreement on any
plans or actions carried out pursuant to this MOU, THC and TxDOT
will consult to resolve the objection.

(2) If THC and TxDOT cannot reach a compromise solu-
tion or otherwise resolve the objection through consultation, either Tx-
DOT or THC may choose to invoke the dispute resolution provisions
which are set forth in paragraph (3) of this subsection.
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(3) When these dispute resolution provisions are invoked,
if TxDOT and THC cannot resolve their disagreement, the two agencies
will resolve their dispute in accordance with the procedures established
under state and federal rules.

(A) Federal undertakings will follow the dispute reso-
lution procedures as stipulated in 36 CFR Part 800.

(B) Non-federal projects will follow the appeal proce-
dures provided in 13 TAC Chapter 27.

(q) Review of MOU. This memorandum shall be reviewed and
updated as provided by law or by agreement between the parties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402906
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: May 20, 2004
Proposal publication date: February 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
43 TAC §2.24

STATUTORY AUTHORITY

The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, §201.607,
which requires that the department adopt memoranda of under-
standing with each agency that has responsibility for the protec-
tion of the natural environment, the preservation of the natural
environment, or for the preservation of historic or archeologi-
cal resources, and that these memoranda and all revisions be
adopted as rules.

CROSS REFERENCE TO STATUTE: Transportation Code,
§201.607.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402907
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: May 20, 2004
Proposal publication date: February 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER F. CONTRACTS FOR
SCIENTIFIC, REAL ESTATE APPRAISAL,

RIGHT OF WAY ACQUISITION, AND
LANDSCAPE ARCHITECTURAL SERVICES
43 TAC §9.87

The Texas Department of Transportation (department) adopts
amendments to §9.87, concerning selection of contracts for sci-
entific, real estate appraisal, right of way acquisition, and land-
scape architectural services. The amendments to §9.87 are
adopted without changes to the proposed text as published in
the February 13, 2004, issue of the Texas Register (29 TexReg
1321) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS

Transportation Code, Chapter 223, Subchapter D, provides for
the procurement of scientific services. Government Code, Chap-
ter 2254, Subchapter A, authorizes the procurement of real es-
tate appraisal, right of way acquisition, and landscape architec-
tural services.

The amendments to §9.87 increase the maximum amount
payable under an indefinite delivery contract from $1 million
to $2 million for scientific, real estate appraisal, right of way
acquisition, and landscape architectural services in a single
district and to a maximum of $5 million if the services are to be
provided in two or more districts.

This increase will allow the department to be more flexible. The
current cap of $1 million is not always enough to complete a mi-
nor and a major project. The purpose of indefinite delivery con-
tracts is to facilitate the implementation of more than one project.
To start with a new firm in the middle of a large-scale project
causes a loss of continuity. This is especially disruptive in exca-
vation work. More projects are expected with the increase in toll
roads and design-build projects in new locations. Because the
scope of impact is so large with these projects, and the timelines
are short, a $1 million contract does not allow sufficient contract
capacity. The department still has the option to advertise con-
tracts for smaller amounts.

COMMENTS

No comments were received on the proposed amendments.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the department, and more specifically, Transportation Code,
Chapter 223, Subchapter D, which provides for the selection
of technical experts, and Government Code, Chapter 2254,
Subchapter A, which provides for the selection of real estate
appraisers and landscape architects.

CROSS REFERENCE TO STATUTE: Transportation Code,
Chapter 223, Subchapter D and Government Code, Chapter
2254, Subchapter A.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402908
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Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: May 20, 2004
Proposal publication date: February 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 15. TRANSPORTATION PLANNING
AND PROGRAMMING
SUBCHAPTER M. RAIL FACILITIES
43 TAC §§15.150, 15.151, 15.154, 15.155

The Texas Department of Transportation (department) adopts
amendments to §15.150 and §15.151 and new §15.154 and
§15.155, concerning the department’s acquisition, construction,
maintenance, and operation of rail facilities. Sections 15.150,
15.151, 15.154, and 15.155 are adopted without changes to the
proposed text as published in the March 5, 2004, issue of the
Texas Register (29 TexReg 2286) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS AND NEW
SECTIONS

Transportation Code, Chapter 91, authorizes the department to
acquire, finance, construct, maintain, and operate a passenger
or freight rail facility or system, including the acquisition of aban-
doned rail facilities.

Transportation Code, §91.051, provides that unless otherwise
provided by Subchapter C of that chapter, a contract made by
the department for the construction, maintenance, or operation
of a rail facility must be let by a competitive bidding procedure in
which the contract is awarded to the lowest responsible bidder
that complies with the department’s requirements.

Transportation Code, §91.102, authorizes the department to
lease all or part of a rail facility or system to a rail operator, and
to contract with a rail operator for the use or operation of all or
part of a rail facility or system. Transportation Code, §91.052,
authorizes the department to enter into an agreement with a
public entity, including a political subdivision of this state, to
permit the entity, independently or jointly with the department, to
acquire, construct, maintain, or operate a rail facility or system.

Section 15.150 is amended to reflect that the proposed amend-
ments and new sections prescribe policies and procedures for
the awarding of contracts for the construction or maintenance
of rail facilities, and the leasing of rail facilities acquired or con-
structed by the department to public and private entities.

Section 15.151 is amended to define executive director and to
define those public entities authorized to lease department rail
facilities.

New §15.154 provides that the department will comply with the
policies and procedures prescribed for highway improvement
contracts in the qualification of bidders, issuance of proposals
and receipt of bids, and award and execution of a contract for the
construction or maintenance of a rail facility. These procedures
have proven over time to be an effective means of awarding
construction and maintenance contracts. Moreover, the use of
existing procedures is anticipated to make the process more
efficient, thereby resulting in cost savings to the state.

In order to ensure the award of a contract for a particular project
is handled in the most efficient manner, §15.154 provides that
the name and address of the individual to whom bids shall be
submitted will be provided when a project is advertised. As au-
thorized by law, §15.154 also provides that the department will
prescribe bidder responsibility requirements.

New §15.155 provides that the department may lease a rail fa-
cility acquired or constructed by the department to a public en-
tity. In accordance with Transportation Code, §91.102, which
requires the department to encourage to the maximum extent
practical the participation of private enterprise in the operation
of rail facilities, §15.155 requires a public entity to contract for
the operation of rail facilities leased by the public entity under an
agreement with the department. As required by law, the lease
agreement must provide for the department’s monitoring of the
rail operator’s service and performance.

In order to obtain the contractual relationship that is in the best
interest of the state, and to comply with the intent of Transporta-
tion Code, Chapter 91, §15.155 provides that the department
will use a competitive process to obtain private rail operators for
rail facilities acquired or constructed by the department. Section
15.155 also provides that in evaluating proposals submitted by
private rail operators, the department will consider, among other
criteria, the qualifications, experience, and capability of the pro-
poser to operate the rail facility. In order to ensure that rail service
is provided where needed and to provide for the development of
transportation and commerce, §15.155 also provides that the de-
partment will consider, when evaluating proposals submitted by
private rail operators, a proposer’s plans for servicing markets,
improving service and adding additional markets, and maintain-
ing and improving rail facilities that are the subject of a lease
agreement.

COMMENTS

On March 16, 2004, a public hearing was held to receive com-
ments, views, or testimony concerning the proposed amend-
ments and new sections. No comments were received.

STATUTORY AUTHORITY: The amendments and new sections
are adopted under Transportation Code, §201.101, which
provides the Texas Transportation Commission (commission)
with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §91.003, which authorizes the commission to adopt rules
and the department to adopt procedures and prescribe forms
necessary to implement Chapter 91.

CROSS REFERENCE TO STATUTE: Transportation Code,
Chapter 91.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402909
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: May 20, 2004
Proposal publication date: March 5, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
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CHAPTER 25. TRAFFIC OPERATIONS
SUBCHAPTER C. CONGESTION
MITIGATION FACILITIES
43 TAC §§25.40 - 25.47

The Texas Department of Transportation (department) adopts
amendments to §§25.40-25.43 and new §§25.44-25.47, con-
cerning congestion mitigation facilities. Section 25.43 is adopted
with changes to the proposed text as published in the February
13, 2004, issue of the Texas Register (29 TexReg 1322). Sec-
tions 25.40-25.42 and 25.44-25.47 are adopted without changes
to the proposed text as published in the February 13, 2004, issue
of the Texas Register (29 TexReg 1322) and will not be repub-
lished.

EXPLANATION OF ADOPTED AMENDMENTS AND NEW
SECTIONS

House Bill 1208, 78th Legislature, Regular Session, 2003, ex-
pands the authority of the department to enter into agreements
with various transportation entities for the design, construction,
operation, and maintenance of high-occupancy vehicle (HOV)
lanes and toll lanes established for the purpose of congestion
mitigation.

House Bill 1208 also allows the Texas Transportation Commis-
sion (commission) to authorize the use of HOV lanes by low-
emission vehicles (LEV) and motorcycles regardless of the mini-
mum number of occupants of these vehicles as long as this does
not jeopardize the receipt or use of federal funds by the depart-
ment.

The legislation also gives the commission the authority to desig-
nate one or more lanes of a portion of the state highway as an
exclusive lane for one or more classes of vehicles. The commis-
sion must follow specific criteria contained in the statute before
it may designate an exclusive lane. The commission may also
establish tolls on an exclusive lane under certain conditions.

House Bill 1208 also notes that restrictions contained in Trans-
portation Code, Chapter 224, Subchapter F do not apply to po-
lice or emergency vehicles, that the department is responsible for
installation and maintenance of traffic control devices installed
under that subchapter, and that motorists are responsible for
obeying these traffic control devices.

SECTION BY SECTION ANALYSIS

Section 25.40 is amended to reflect the expanded authority of the
department established by House Bill 1208 to enter into agree-
ments with transportation entities for HOV and toll lanes.

Section 25.41 is amended to incorporate new definitions for "ex-
clusive lanes," "HOV authority," "level of service C," "low-emis-
sion vehicle," "seriously degraded," "toll entity," and "toll lane."
The term "authority" is deleted and replaced with "HOV authority"
to distinguish it from the definition of "toll entity." The definition of
"low-emission vehicle" is designed to ensure that only very clean
single occupancy vehicles have access to the HOV lanes.

Section 25.42 is amended to reflect the department’s authority
to create toll lanes on any portion of the state highway system for
congestion mitigation purposes and to create exclusive lanes.

Section 25.43 is amended to include toll lanes.

New §25.44 allows, but does not require, the department to au-
thorize the use of HOV lanes by low-emission vehicles and mo-
torcycles without meeting the minimum occupancy requirements

of the facility. Before such authorization may occur, the depart-
ment must find that the HOV lane or lanes will be able to ade-
quately absorb the additional traffic volume without suffering ad-
verse operational impacts. The new section also establishes the
criteria the department will follow before suspending or rescind-
ing the use of an HOV facility by these vehicles. The section
notes that no such authorization may be given by the depart-
ment if it would jeopardize the state’s ability to receive or use
federal transportation funds.

New §25.45 allows the commission to designate and the depart-
ment to finance, design, construct, operate, or maintain exclu-
sive lanes on a portion of the state highway system. In order
to designate an exclusive lane, the commission must find that
the designation will improve transportation safety, mobility, or air
quality. In accordance with House Bill 1208, the department
may charge a toll for the use of an exclusive lane if the lanes
or multi-lane facility adjacent to the exclusive lane are also tolled
or a vehicle authorized to use the tolled exclusive lane is autho-
rized to use non-tolled adjacent lanes or an adjacent non-tolled
multi-lane facility. The new section also allows the department
to enter into a third-party agreement with various entities for the
design, construction, operation, or maintenance of a toll exclu-
sive lane.

New §25.46 states that the department is responsible for the in-
stallation and maintenance of all official traffic control devices
installed under this subchapter. The section does allow the de-
partment to authorize an entity with which it contracts to operate
a toll lane under this subchapter to install and maintain the nec-
essary traffic control devices.

New §25.47 provides that police and emergency vehicles may
use any lane of the state highway system regardless of the re-
strictions imposed by this subchapter.

COMMENTS

On February 13, 2004, the proposed rules were published for
comment in the Texas Register. Two written comments were
received.

Comment: John Langmore Consulting (JLC) suggested that
specific provision should be made to allow a private enterprise
to submit unsolicited proposals regarding managed lanes,
and that provision should be made for these proposals to be
submitted and executed as a comprehensive development
agreement (CDA).

Response: The department does not agree that a change to the
rules is necessary. These rules are not intended to address con-
tracting methods. The department currently has rules in Chapter
27, Subchapter A, governing the submittal of unsolicited propos-
als for CDAs. A proposal for a CDA under Chapter 27 may in-
clude or consist of a proposal for tolled lanes. The department
does not have the authority to enter into a CDA for the develop-
ment of non-tolled lanes except as part of the Trans-Texas Cor-
ridor.

Comment: JLC also commented that the minute order required
in §25.43(b)(1) will significantly impair the viability of toll lanes.
JLC further stated that the rules "should allow the operator of the
toll lanes to freely set the toll rates."

Response: This comment is two-fold. The commenter is asking
that a minute order not be required each time a rate is changed.
The department agrees that the section should be revised to al-
low the commission the flexibility, as authorized by statute, to
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delegate setting the amount of toll charges to a department of-
ficial if the department is the entity setting the charges. Section
25.43(b)(1) and (2) are revised to state: "(1) The commission by
minute order, or its designee, will establish charges for the use of
toll lanes or the commission will authorize an HOV authority or toll
entity with which the department contracts to set the amount of
toll charges. Variable toll charges may be established based on
severity of congestion, time of day, classification of vehicle, type
and location of facility, and vehicle occupancy. In establishing toll
charges, the commission or its designee will . . . (2) A govern-
mental entity that contributes substantial funding for a toll lane
project may recommend a toll charge to be set by commission
minute order or its designee. The commission or its designee
will approve the recommended toll charge if the commission, or
its designee, determines . . ." Criteria guiding the establishment
of the tolls by the department are necessary to notify the public
of the basis for the decision of the commission or its designee.

The comment also includes an objection to the requirement that
a minute order be adopted to designate the toll authority as the
entity that will set the rates. This provision is statutory. Once
such a minute order is adopted, the toll authority will not need to
come back to the commission for adoption of the actual rates.

Comment: The Capital Area Metropolitan Planning Organization
(CAMPO) noted that they supported various aspects of the pro-
posed amendments and new sections including the increased
use of various types of congestion mitigation facilities, the use
of exclusive lanes by class of vehicle, the definitions of terms
used in the rulemaking action, and the provision of flexibility in
the types of congestion mitigation strategies that may be used.

Response: The department agrees that the rules provide a va-
riety of tools to implement the operational and construction flex-
ibility necessary to deal with congestion within specific regions.

Comment: CAMPO requested that all proposed mobility
changes be submitted to local Metropolitan Planning Organiza-
tions (MPO) for inclusion in the MPO’s long range plan, and if
necessary, the Transportation Improvement Program.

Response: Although not specifically addressed in these rules,
the department agrees that major changes in the operational
characteristics of the state highway system should be communi-
cated with MPOs. The department anticipates that the creation
of exclusive lanes, tolled exclusive lanes, or toll lanes proposed
for congestion mitigation purposes will require extensive commu-
nication with MPOs and other local entities. During the develop-
ment of any of the congestion mitigation techniques contained
in these rules, it will be necessary for the department to work
closely with local jurisdictions, including MPOs.

As required under the Code of Federal Regulations and the
Texas Administrative Code, specific projects resulting from
changes in the operational characteristics of the state highway
system may be included in both the area’s long-range plan and
the State Transportation Improvement Program for planning,
funding, coordination, and public disclosure purposes. As this
subject is addressed specifically in the Code of Federal Regu-
lations and the Texas Administrative Code, it is not necessary
to reiterate it in these rules. For this reason the department
declines to modify the rules as proposed.

Comment: CAMPO suggests that the creation of toll lanes in
areas where minority populations or low-income groups are
present be carefully studied to determine how to mitigate any
negative impacts on these people.

Response: The department agrees that when portions of the
state highway system are proposed for tolling they should be
carefully studied to ensure that they do not disproportionately
impact any one segment of the population.

The rules as proposed allow for the creation of tolled lanes on the
state highway system for congestion mitigation purposes. This
may include a tolled high-occupancy vehicle lane, a tolled exclu-
sive lane, a new toll lane or lanes, or conversion of a non-tolled
section of the state highway system.

The department’s existing rules for conversion of segments of
the state highway system contained in §27.14 (relating to Con-
version of Non-Toll State Highways) call for an extensive pub-
lic hearing and involvement process. Conversion may only take
place when the commissioner’s court in the county in which the
conversion will occur has approved the conversion. In addition,
the commission may only issue final approval for conversion after
the completion of the appropriate social, economic, and environ-
mental studies.

The environmental review and public involvement procedures for
new projects that involve toll lanes on the state highway system
are contained in §2.42 and §2.43 (relating to Highway Construc-
tion Projects - Federal Aid and State Funds). The issues will be
studied and considered as appropriate including the factors pro-
posed by CAMPO.

The department believes that CAMPO’s concerns are currently
addressed through other applicable existing rules and pro-
cesses, and as such, there is no need to modify the rules as
proposed.

STATUTORY AUTHORITY:

The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of the
department, and specifically Transportation Code, 224.151(8)
which authorizes the commission to define a low-emissions ve-
hicle, and Transportation Code, §224.159 which authorizes the
commission to adopt rules for Transportation Code, Chapter 224,
Subchapter F.

CROSS REFERENCE TO STATUTE: Transportation Code,
Chapter 224, Subchapter F.

§25.43. Operation of HOV and Toll Lanes.
(a) Eligibility requirements. The executive director, in cooper-

ation with an HOV authority with which the department contracts under
this subchapter, will establish eligibility requirements for vehicles au-
thorized to use HOV lanes on the state highway system, including eli-
gible vehicle classes and occupancy requirements. These requirements
may be established based on the type and location of the transportation
facility and on the time of day. In establishing these requirements, the
executive director will consider:

(1) the level of service on the HOV lanes;

(2) the level of service on general purpose lanes that are
part of the highway facility on which HOV lanes are located or are
proposed to be located;

(3) the consistency of the requirements with eligibility re-
quirements established for any connecting facilities;

(4) the availability of alternative routes and the level of ser-
vice on those routes;

(5) the effect of the requirements on transit operating effi-
ciency; and
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(6) the effect of the requirements on roadway safety and air
quality.

(b) Toll charges.

(1) The commission by minute order, or its designee, will
establish charges for the use of toll lanes or the commission will au-
thorize an HOV authority or toll entity with which the department con-
tracts to set the amount of toll charges. Variable toll charges may be
established based on severity of congestion, time of day, classification
of vehicle, type and location of facility, and vehicle occupancy. In es-
tablishing toll charges, the commission or its designee will consider the
results of traffic and revenue studies and operational plans prepared by
the department or an HOV authority or toll entity with which the de-
partment contracts under this subchapter, and the criteria prescribed in
subsection (a) of this section.

(2) A governmental entity that contributes substantial fund-
ing for a toll lane project may recommend a toll charge to be set by
commission minute order or its designee. The commission or its de-
signee will approve the recommended toll charge if the commission, or
its designee, determines that the charge:

(A) is consistent with the criteria described in paragraph
(1) of this subsection; and

(B) complies with the requirements of any trust agree-
ment, indenture, or other instrument securing debt financing for the
project.

(c) Administrative fee. The commission by minute order, or
an HOV authority or toll entity with which the department contracts by
order of its governing body, will establish an administrative fee charged
to owners of vehicles that use toll lanes established under this subchap-
ter without paying the proper toll. In establishing an administrative fee,
the commission will consider:

(1) the estimated cost to the department to collect unpaid
tolls on tolled lanes on the state highway system; and

(2) the existing or estimated violation rate on tolled lanes
on the state highway system.

(d) Operating agreements. The department may enter into an
agreement with an HOV authority or toll entity to operate one or more
HOV or toll lanes. The agreement will contain terms necessary for the
safe and efficient operation of the HOV or toll lane, including, but not
limited to:

(1) an operations plan that includes occupancy require-
ments, hours of operation, and provisions for law enforcement and
incident management;

(2) responsibilities for maintenance of the facilities;

(3) insurance and audit requirements;

(4) responsibilities for setting toll charges and administra-
tive fees;

(5) indemnification of the department; and

(6) distribution of revenue between the department and the
HOV authority or toll entity.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 30, 2004.

TRD-200402910
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: May 20, 2004
Proposal publication date: February 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦

29 TexReg 4932 May 14, 2004 Texas Register



Agency Rule Review Plan--Revised
Texas Department of Transportation

Title 43, Part 1

TRD-200402962
Filed: May 3, 2004

♦ ♦ ♦
Proposed Rule Reviews
Texas Department of Agriculture

Title 4, Part 1

The Texas Department of Agriculture (the department) proposes to re-
view Title 4, Texas Administrative Code, Part 1, Chapter 17, concern-
ing Marketing and Promotion Division, pursuant to the Texas Govern-
ment Code, §2001.039. Section 2001.039 requires state agencies to
review and consider for readoption each of their rules every four years.
The review must include an assessment of whether the original justifi-
cation for the rules continues to exist.

The assessment of Title 4, Part 1, Chapter 17 by the department at this
time indicates that the reason for readopting without changes most sec-
tions in Chapter 17, continues to exist. As part of the review process,
the department proposes the amendment of Chapter 17, Subchapter C,
§17.52 and §17.55, concerning the department’s GO TEXAN promo-
tional marketing membership program. These may be found in the pro-
posed rule section of this publication of the Texas Register. The assess-
ment of Chapter 17 by the department at this time indicates that with
the exception of the sections proposed for amendment, the reason for
readopting without changes all remaining sections in Chapter 17 con-
tinues to exist.

The department is accepting comment on the review of Chapter 17.
Comments on the review may be submitted within 30 days following
the publication of this notice in the Texas Register to Delane Caesar,
Assistant Commissioner for Marketing and Promotion, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas, 78711.

TRD-200402918
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: April 30, 2004

♦ ♦ ♦
Employees Retirement System of Texas

Title 34, Part 4

The Employees Retirement System of Texas files this notice of intent to
review the rules contained in Chapter 79 (Social Security). This review
is pursuant to Section 2001.039, Texas Government Code. The rules to
be reviewed are located in Title 34, Part 4, of the Texas Administrative
Code.

Chapter 79 - Social Security

§79.1. Administrative Costs.

§79.3. Reporting Procedures.

§79.4. Reporting Periods.

§79.5. Examination of Records.

§79.7. Correction of Errors and Collection of Accounts Due.

§79.9. Reporting Official.

§79.11. State Holidays.

§79.13. Sick Pay Adjustments to Covered Wages.

Comments relating to whether these rules should be repealed, read-
opted, or readopted with changes must be received by 12:00 p.m. on
June 7, 2004, and submitted to Paula A. Jones, General Counsel, Em-
ployees Retirement System of Texas, 18th & Brazos, P.O. Box 13207,
Austin, Texas 78711-3207

TRD-200403002
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Filed: May 3, 2004

♦ ♦ ♦
Adopted Rule Reviews
Texas Higher Education Coordinating Board

Title 19, Part 1

The Texas Higher Education Coordinating Board adopts the review of
Chapter 14 concerning Research Funding Programs. The proposed no-
tice of review was published in the February 20, 2004, issue of the Texas
Register (29 TexReg 1677). During its review, the Board determined
that the initial reasons for adopting these sections continue to exist. The
rules are therefore readopted in accordance with the requirements of the
Government Code, §2001.039. No comments were received regarding
adoption of the rule review.

As part of the review process but in a separate proposal, the Texas
Higher Education Coordinating Board has proposed amendments to
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§§14.1, 14.74, and 14.78 which have been filed simultaneously with
this rule review and readoption.

This concludes the Board’s review of Chapter 14 as required by the
Texas Government Code, §2001.039.

TRD-200402869
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: April 29, 2004

♦ ♦ ♦
The Texas Higher Education Coordinating Board adopts the review of
Chapter 17 concerning Campus Planning. The proposed notice of re-
view was published in the February 20, 2004 issue of the Texas Register
(29 TexReg 1677). During its review, the Board determined that the ini-
tial reasons for adopting these sections continue to exist. The rules are
therefore readopted in accordance with the requirements of the Gov-
ernment Code, §2001.039.

As part of the review process but in a separate proposal, the Texas
Higher Education Coordinating Board has proposed the repeal
of §§17.1- 17.42 and new §§17.1- 17.114 which have been filed
simultaneously with this rule review and readoption.

This concludes the Board’s review of Chapter 17 as required by the
Texas Government Code, §2001.039.

TRD-200402986
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: May 3, 2004

♦ ♦ ♦
The Texas Higher Education Coordinating Board adopts the review of
Chapter 22 concerning Grant and Scholarship Programs. The proposed
notice of review was published in the February 20, 2004, issue of the
Texas Register (29 TexReg 1677). During its review, the Board de-
termined that the initial reasons for adopting these sections continue
to exist. The rules are therefore readopted in accordance with the re-
quirements of the Government Code, §2001.039. No comments were
received regarding adoption of the rule review.

As part of the review process but in a separate proposal, the Texas
Higher Education Coordinating Board has proposed the repeal of

Subchapter A, §§22.1 - 22.8 and new §§22.1 - 22.2; the repeal of
Subchapter B, §§22.21 - 22.28 and new §§22.21 - 22.30; amendments
to Subchapter C, §§22.41 - 22.42; the repeal of Subchapter D, §§22.61
- 22.66 and new §§22.61 - 22.63; the repeal of Subchapter F, §§22.101
- 22.107 and new §§22.101 - 22.113; the repeal of Subchapter
G, §§22.121 - 22.128 and new §§22.121 - 22.133; the repeal of
Subchapter H, §§22.141 - 22.148 and new §§22.141 - 22.148; the
repeal of Subchapter I, §§22.161 - 22.169 and new §§22.161 - 22.172;
the repeal of Subchapter L, §§22.225 - 22.234 and new §§22.225 -
22.236; and the repeal of Subchapter M, §§22.253 - 22.260 and new
§§22.253 - 22.262 which have been filed simultaneously with this rule
review and readoption.

This concludes the Board’s review of Chapter 22 as required by the
Texas Government Code, §2001.039.

TRD-200402881
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: April 29, 2004

♦ ♦ ♦
Texas Department of Transportation

Title 43, Part 1

In accordance with Government Code, §2001.039, the Texas Depart-
ment of Transportation (department) readopts Title 43, TAC, Part 1,
Chapter 17, Vehicle Titles and Registration; Chapter 18, Motor Car-
riers; and Chapter 28, Oversize and Overweight Vehicles and Loads.
This concludes the review of Chapters 17, 18, and 28.

The proposed review was published in the March 12, 2004, issue of
the Texas Register (29 TexReg 2756). No comments were received re-
garding the readoption of these rules. The Texas Transportation Com-
mission (commission) has reviewed these rules and determined that the
reasons for initially adopting them continue to exist.

TRD-200402912
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: April 30, 2004

♦ ♦ ♦
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Ark-Tex Council of Governments
Request for Proposal for Provision of a Regional Law
Enforcement Training Program

The Ark-Tex Council of Governments (ATCOG) is soliciting proposals
for the provision of regional law enforcement training through a grant
provided by the Texas Governor’s Office, Criminal Justice Division.

The types of training to be provided include: Basic Law Enforcement
Officer, Basic Jailer Certification, Basic Tele-Communicators, and
Advanced Law Enforcement Training. The period of performance is
September 1, 2004 through August 31, 2005.

The service delivery area includes the following counties in Texas:
Bowie, Cass, Delta, Franklin, Hopkins, Lamar, Morris, Red River, and
Titus.

Potential respondents may obtain a copy of the request for proposal,
scoring guidelines, and project scoring criteria by contacting Brenda
Stone, Ark-Tex Council of Governments, P.O. Box 5307, Texarkana,
Texas 75505-5307, or call (903) 832-8636. The deadline for proposal
submission is June 25, 2004, at 5:00 p.m. The Ark-Tex Council of Gov-
ernments Regional Criminal Justice Advisory Committee will score
multiple proposals received. Respondents will be notified in writing
of the date, time, and place of the meeting at which the proposals will
be scored.

Issued in Texarkana, Texas, on May 14, 2004.

TRD-200402959
L. D. Williamson
Executive Director
Ark-Tex Council of Governments
Filed: May 3, 2004

♦ ♦ ♦
Brazos Valley Council of Governments
Public Notice

Request for Proposals for HIV Health and Social Services (State Ser-
vices)

On May 3, 2004, the Brazos Valley Council of Governments will be
officially releasing a Request for Proposals (RFP) for HIV Health
and Social Services (State Services) funds to contract for the period
September 1, 2004 through August 31, 2005. Proposals are requested
from eligible entities in the Central Texas HIV/AIDS Planning Area
(CTHPA) to provide health and social services to eligible persons
living with HIV/AIDS (PLWH/A). Eligible applicants must be public
or private nonprofit health care or social services organizations doing
business within the Central Texas HIV/AIDS Planning Area, which
consists of five HIV Service Delivery Areas (HSDAs), including
Austin, Bryan/College Station, San Angelo, Temple/Killeen, and
Waco.

The purpose of the HIV Health and Social Services program is to im-
prove the quality, availability, and organization of health care and sup-
port services for individuals and families living with or affected by

HIV/AIDS infection. Eligible services to be provided include com-
prehensive outpatient health and support services for individuals living
with HIV/AIDS.

The RFP can be downloaded at http://hiv.bvcog.org or requested from
the HIV Administrative Services Program at (979) 595-2800 or in writ-
ing at P.O. Box 4128, Bryan, Texas 77805-4128, Attention: Request for
State Services RFP.

A letter of intent should be submitted by May 21, 2004. A Pre-Proposal
Conference on completion of the proposal will be held on Wednesday,
May 26, 2004, at 10:00 a.m. The meeting will be held at the Brazos
Valley Council of Governments (3991 East 29th Street, Bryan, Texas
77802) in the Conference Room. The purpose of the conference is to
give all applicants an equal opportunity to ask questions and get clarifi-
cation before completing their proposals. Attendance at the conference
is not mandatory, but is strongly encouraged. To be considered, pro-
posals must be received no later than 5:00 p.m. on June 18, 2004.

TRD-200402901
Tom Wilkinson
Executive Director
Brazos Valley Council of Governments
Filed: April 29, 2004

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
for the following project(s) during the period of April 23, 2004, through
April 29, 2004. The public comment period for these projects will close
at 5:00 p.m. on June 4, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: Texas A&M University; Location: The project is located
in the Galveston Ship Channel, along the Mitchell Campus of Texas
A&M University, adjacent to the dock for the USTS Texas Clipper
II, at 200 Seawolf Parkway, Galveston, in Galveston County, Texas.
The project can be located on the U.S.G.S. quadrangle map entitled:
Galveston, Texas. Approximate UTM Coordinates in NAD 27 (me-
ters): Zone 15; Easting: 323099; Northing: 3244109. Project Descrip-
tion: The applicant proposes to hydraulically dredge approximately
27000 cubic yards from a 520-foot by 325-foot area outboard of the
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USTS Texas Clipper II. This location is commonly known as the Clip-
per Dock. The dredging and construction of this dock was originally
authorized by DA Permit 8081 to a depth of 30 feet below mean low
tide, with the placement of dredge material into the Corps of Engineers
disposal area on Pelican Island. The dredged material from this project
is to be placed in a 5.8-acre upland disposal site located on Pelican Is-
land, on property owned and maintained by Texas A&M University.
The applicant has also requested authorization for ten years of mainte-
nance dredging of the Clipper Dock. CCC Project No.: 04-0143-F1;
Type of Application: U.S.A.C.E. permit application #8081(02) is be-
ing evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. §403).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at (512) 475-0680.

TRD-200403024
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: May 5, 2004

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Texas Finance Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 05/10/04 - 05/16/04 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 05/10/04 - 05/16/04 is 18% for Commercial over
$250,000.

1 Credit for personal, family or household use.

2 Credit for business, commercial, investment or other similar purpose.

TRD-200403005
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: May 4, 2004

♦ ♦ ♦
Credit Union Department
Application to Expand Field of Membership

Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:

An application was received from Credit Union of Texas, Dallas, Texas
to expand its field of membership. The proposal would include mem-
bers and employees of The Starfish Foundation, to be eligible for mem-
bership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200402964
Harold E. Feeney
Commissioner
Credit Union Department
Filed: May 3, 2004

♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of District Petition

Notices mailed April 29, 2004 through May 3, 2004

TCEQ Internal Control No. 04152004-D07; AP Terrell Limited Part-
nership (Petitioner) filed a petition for creation of Las Lomas Munici-
pal Utility District No. 1 of Kaufman County (District) with the Texas
Commission on Environmental Quality (TCEQ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there is
no lien holder on the property to be included in the proposed District;
(3) the proposed District will contain approximately 456.17 acres lo-
cated within Kaufman County, Texas; and (4) no portion of land within
the proposed District is within the corporate limits or extraterritorial
jurisdiction of any other city, town or village in Texas. The petition
further states that the proposed District will: (1) purchase, construct,
acquire, improve, extend, maintain, and operate a waterworks and sani-
tary sewer system for domestic and commercial purposes; (2) purchase,
construct, acquire, improve, extend, maintain, and operate works, im-
provements, facilities, plants, equipment, and appliances helpful or
necessary to provide more adequate drainage for the property in the
proposed District; and (3) control, abate and amend local storm wa-
ters or other harmful excesses of water, as more particularly described
in an engineer’s report filed simultaneously with the filing of the pe-
tition; and (4) construct, acquire, improve, maintain, and operate ad-
ditional facilities, systems, plants, and enterprises consistent with the
purposes for which the District is created and permitted under State
law. The petition further states that the proposed District may: (1) fi-
nance one or more facilities designed or utilized to perform fire- fight-
ing services; and (2) purchase interests in land and purchase, construct,
acquire, improve, extend, maintain, and operate improvements, facili-
ties, and equipment for the purpose of providing parks and recreational
facilities permitted under State law. According to the petition, the Peti-
tioner has conducted a preliminary investigation to determine the cost
of the project, and from the information available at the time, the cost
of the project is estimated to be approximately $26,620,000.
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TCEQ Internal Control No. 04152004-D06; AP Terrell Limited Part-
nership (Petitioner) filed a petition for creation of Las Lomas Munici-
pal Utility District No. 2 of Kaufman County (District) with the Texas
Commission on Environmental Quality (TCEQ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there is
no lien holder on the property to be included in the proposed District;
(3) the proposed District will contain approximately 425.96 acres lo-
cated within Kaufman County, Texas; and (4) no portion of land within
the proposed District is within the corporate limits or extraterritorial
jurisdiction of any other city, town or village in Texas. The petition
further states that the proposed District will: (1) purchase, construct,
acquire, improve, extend, maintain, and operate a waterworks and sani-
tary sewer system for domestic and commercial purposes; (2) purchase,
construct, acquire, improve, extend, maintain, and operate works, im-
provements, facilities, plants, equipment, and appliances helpful or
necessary to provide more adequate drainage for the property in the
proposed District; and (3) control, abate and amend local storm wa-
ters or other harmful excesses of water, as more particularly described
in an engineer’s report filed simultaneously with the filing of the pe-
tition; and (4) construct, acquire, improve, maintain, and operate ad-
ditional facilities, systems, plants, and enterprises consistent with the
purposes for which the District is created and permitted under State
law. The petition further states that the proposed District may: (1) fi-
nance one or more facilities designed or utilized to perform fire- fight-
ing services; and (2) purchase interests in land and purchase, construct,
acquire, improve, extend, maintain, and operate improvements, facili-
ties, and equipment for the purpose of providing parks and recreational
facilities permitted under State law. According to the petition, the Peti-
tioner has conducted a preliminary investigation to determine the cost
of the project, and from the information available at the time, the cost
of the project is estimated to be approximately $25,130,000.

TCEQ Internal Control No. 04162004-D02; Milestone South Six De-
velopment, Ltd., (Petitioner) filed a petition for creation of Brazoria
County Municipal Utility District No. 30 (District) with the Texas
Commission on Environmental Quality (TCEQ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there are
no lienholders on the property to be included in the proposed District;
(3) the proposed District will contain approximately 396.477 acres lo-
cated within Brazoria County, Texas; and (4) the proposed District is
within the corporate limits of the City of Manvel, Texas, and is not
within the corporate limits or extraterritorial jurisdiction of any other
city, town or village in Texas. By Resolution No. 2004-R-01, effective
February 9, 2004, the City of Manvel gave its consent to the creation
of the proposed District. The petition further states that the proposed
District will: (1) purchase, construct, acquire, improve, extend, main-
tain, and operate a waterworks and sanitary sewer system for domestic
and commercial purposes; (2) purchase, construct, acquire, improve,
extend, maintain, and operate works, improvements, facilities, plants,
equipment, and appliances helpful or necessary to provide more ade-
quate drainage for the property in the proposed District; and (3) control,
abate and amend local storm waters or other harmful excesses of water,
as more particularly described in an engineer’s report filed simultane-
ously with the filing of the petition; and (4) construct, acquire, improve,
maintain, and operate additional facilities, systems, plants, and enter-
prises consistent with the purposes for which the District is created and
permitted under State law. The petition further states that the proposed

District may: (1) finance one or more facilities designed or utilized to
perform fire-fighting services; and (2) purchase interests in land and
purchase, construct, acquire, improve, extend, maintain, and operate
improvements, facilities, and equipment for the purpose of providing
parks and recreational facilities permitted under State law. According
to the petition, the Petitioner estimates that the cost of the project will
be approximately $31,900,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on a petition if a written
hearing request is filed within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an official rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition which would satisfy
your concerns. Requests for a contested case hearing must be submit-
ted in writing to the Office of the Chief Clerk at the address provided
in the information section below.

The Executive Director may approve a petition unless a written request
for a contested case hearing is filed within 30 days after the newspaper
publication of the notice. If a hearing request is filed, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.

TRD-200403027
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: May 5, 2004

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director (ED) of the commission in accordance
with Texas Water Code (TWC), §7.075, this notice of the proposed or-
der and the opportunity to comment is published in the Texas Register
no later than the 30th day before the date on which the public comment
period closes, which in this case is June 14, 2004. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
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considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 14, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.

(1) COMPANY: Azman Incorporated dba Shoppers Mart 2; DOCKET
NUMBER: 2002-0120-PST- E; TCEQ ID NUMBERS: 17143 and
RN101858058; LOCATION: 10102 Homestead, Houston, Harris
County, Texas; TYPE OF FACILITY: convenience store with retail
fuel sales; RULES VIOLATED: 30 TAC §115.245(1) and Texas
Health and Safety Code (THSC), §382.085(b), by failing to perform
the initial testing of the Stage II vapor recovery system within 30
days of the system’s installation; and 30 TAC §334.22, by failing
to pay annual and associated late underground storage tank (UST)
fees; PENALTY: $1,000; STAFF ATTORNEY: Alfred Okpohworho,
Litigation Division, MC R-12, (713) 422-8918; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(2) COMPANY: Billy G. Hall; DOCKET NUMBER: 2002-0332-
PST-E; TCEQ ID NUMBERS: 0067740 and RN102374485; LOCA-
TION: 407 East 50th Street, Lubbock, Lubbock County, Texas; TYPE
OF FACILITY: grocery store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.49(a) and TWC, §26.3475, by failing to
protect the UST system from corrosion; 30 TAC §334.50(b)(1)(A)
and TWC, §26.3475, by failing to monitor the USTs for releases
at a frequency of at least once every month not to exceed 35 days
between each monitoring; 30 TAC §37.815(a) and (b), by failing to
demonstrate financial assurance for taking corrective action and for
compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of the
petroleum USTs; and 30 TAC §334.21, by failing to pay the UST
fees; PENALTY: $9,900; STAFF ATTORNEY: Rebecca Nash Petty,
Litigation Division, MC 175, (512) 239-3693; REGIONAL OFFICE:
Lubbock Regional Office, 4630 50th Street, Suite 600, Lubbock,
Texas 79414-3520, (806) 796-7092.

(3) COMPANY: Granville Rasberry; DOCKET NUMBER:
2002-0149-OSI-E; TCEQ ID NUMBER: OS5451; LOCATION:
1334 Diablo Drive, Crosby, Harris County, Texas; TYPE OF FA-
CILITY: on-site sewage facility (OSSF); RULES VIOLATED: 30
TAC §285.61(1) and THSC, §366.071, by failing to possess a current
license before beginning construction of an OSSF; PENALTY: $250;
STAFF ATTORNEY: Laurencia Fasoyiro, Litigation Division, MC
R-12, (713) 422- 8914; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500.

(4) COMPANY: John Roof dba Roof Dairy; DOCKET NUMBER:
2001-0236-AGR-E; TCEQ ID NUMBER: none; LOCATION: 2357
North County Road 1226, Godley, Johnson County, Texas; TYPE OF
FACILITY: dairy; RULES VIOLATED: 30 TAC §321.39(f)(18), by
failing to prohibit the entry of animals into the waste storage ponds and

failing to prevent the growing of trees on the embankment of the waste
storage pond; and TCEQ Default Order Number 1998-0248-AGR-E,
by failing to pay administrative penalties; PENALTY: $3,000; STAFF
ATTORNEY: Laurencia Fasoyiro, Litigation Division, MC R-12, (713)
422-8914; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(5) COMPANY: Karfaiz, Inc. dba Rick’s Drive-In Grocery; DOCKET
NUMBER: 2003-0871-PST- E; TCEQ ID NUMBERS: 13401 and
RN101377471; LOCATION: 326 East McKinney, Denton, Denton
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from
the operation of three petroleum USTs; PENALTY: $2,850; STAFF
ATTORNEY: Gitanjali Yadav, Litigation Division, MC 175, (512)
239-2029; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(6) COMPANY: Mazi Bul Haque dba Super Shop; DOCKET NUM-
BER: 2003-1008-PST-E; TCEQ ID NUMBER: 41194; LOCATION:
1002 East Loop 456, Jacksonville, Cherokee County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES VI-
OLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate ac-
ceptable financial assurance for taking corrective action and for com-
pensating third parties for bodily injury and property damage caused by
accidental releases from the operation of petroleum USTs; PENALTY:
$2,400; STAFF ATTORNEY: Laurencia Fasoyiro, Litigation Division,
MC R-12, (713) 422-8914; REGIONAL OFFICE: Tyler Regional Of-
fice, 2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(7) COMPANY: Niranjan S. Patel dba TJ’s Grocery & Washateria;
DOCKET NUMBER: 2003- 1010-PST-E; TCEQ ID NUMBERS:
3901 and RN102894110; LOCATION: 1366 Highway 87 South,
Crystal Beach, Galveston County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULES VIOLATED:
30 TAC §37.815(a) and (b), by failing to demonstrate acceptable
financial assurance for taking corrective action and for compensating
third parties for bodily injury and property damage caused by acci-
dental releases arising from the operation of petroleum USTs; 30 TAC
§21.4(e) and §334.22(a), by failing to pay fees, including associated
late fees and interest, associated with the USTs; PENALTY: $4,280;
STAFF ATTORNEY: Laurencia Fasoyiro, Litigation Division, MC
R-12, (713) 422-8914; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500.

TRD-200403019
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: May 4, 2004

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
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on which the public comment period closes, which in this case is June
14, 2004. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 14, 2004. Comments may also
be sent by facsimile machine to the attorney at (512) 239-3434. The
designated attorney is available to discuss the AO and/or the comment
procedure at the listed phone number; however, §7.075 provides that
comments on an AO should be submitted to the commission in writ-
ing.

(1) COMPANY: Adventure Camp Inc. dba Y. O. Adventure Camp;
DOCKET NUMBER: 2002- 0984-PWS-E; TCEQ ID NUMBERS:
1330116 and RN101194561; LOCATION: Highway 41, approx-
imately 15 miles west of Mountain Home, Kerr County, Texas;
TYPE OF FACILITY: public water system; RULES VIOLATED: 30
TAC §290.109(c)(2) and (g)(4) and §290.122(c), and Texas Health
and Safety Code (THSC), §341.033(d), by failing to collect and
submit routine monthly water samples for bacteriological analysis
and failing to provide public notice of the failure to sample; 30 TAC
§290.109(c)(3) and (g)(4) and §290.122(c), by failing to collect and
submit repeat water samples for bacteriological analysis following
a total coliform-positive sample result and failing to provide public
notification of the failure to conduct the repeat sampling; TCEQ
Agreed Order, Docket Number 96-1767-PWS-E, by failing to pay the
total administrative penalty imposed by the commission; PENALTY:
$3,535; STAFF ATTORNEY: Alfred Okpohworho, Litigation Divi-
sion, MC R-12, (713) 422-8918; REGIONAL OFFICE: San Antonio
Regional Office, 14250 Judson Road, San Antonio, Texas 78233-4480,
(210) 490-3096.

(2) COMPANY: Chouhan Enterprise Corporation dba Gina’s Food
Mart 2; DOCKET NUMBER: 2002-0820-PST-E; TCEQ ID NUM-
BERS: 0053744 and RN101901254; LOCATION: 2296 Highway
67, Proctor, Comanche County; Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §334.50(b)(2)(A) and (a)(1)(A) and TWC, §26.3475, by failing
to perform a piping tightness test at least once every year; 30 TAC
§334.50(b)(1)(A) and (a)(1)(A) and TWC, §26.3475, by failing to
monitor underground storage tanks (USTs) for releases at a frequency
of at least once every month not to exceed 35 days between each
monitoring; 30 TAC §334.50(d)(1)(B)(ii) and (a)(1)(A) and TWC,
§26.3475, by failing to reconcile inventory control records on a
monthly basis; 30 TAC §334.8(c)(4)(B) and TWC, §26.346(a), by
failing to complete and submit a UST registration and self-certifi-
cation form; 30 TAC §334.5(c)(5)(A)(i) and TWC, §26.3467(a), by
failing to make available to a common carrier a valid, current TCEQ
delivery certificate before accepting delivery of a regulated substance
into a UST; and 30 TAC §334.8(c)(5)(C), by failing to physically
label all tank fill pipes and fill lines according to the registration
information, with a legible, permanent marking at the top of the fill
tube or at another nonremovable point in the immediate area of the
fill tube; PENALTY: $8,000; STAFF ATTORNEY: Kelly W. Mego,

Litigation Division, MC R-4, (817) 588-5922; REGIONAL OFFICE:
Abilene Regional Office, 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (325) 698-9674.

(3) COMPANY: Douglas Lawrence dba Jim’s Service Center;
DOCKET NUMBER: 2002-0556- PST-E; TCEQ ID NUMBER:
41583; LOCATION: 2222 West Main Street, Gun Barrel City,
Henderson County, Texas; TYPE OF FACILITY: retail gas station;
RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vi)(I) and TWC,
§26.346(a), by failing to submit the required UST registration and
self-certification form; 30 TAC §334.50(b)(2)(A)(i)(III), by failing to
perform annual performance and operational reliability testing on each
line leak detector; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a),
by failing to make available to a common carrier a valid, current
TCEQ delivery certificate before accepting delivery of a regulated
substance; and 30 TAC §334.48(c), by failing to conduct effective
manual or automatic inventory control procedures for the UST system;
PENALTY: $22,000; STAFF ATTORNEY: Alfred Okpohworho,
Litigation Division, MC R-12, (713) 422-8918; REGIONAL OFFICE:
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535- 5100.

(4) COMPANY: William Whatley dba Waste Water Technologies;
DOCKET NUMBER: 2003- 0522-OSI-E; TCEQ ID NUMBER:
5954; LOCATION: 777 Park Road 62, Quanah, Hardeman County,
Texas; TYPE OF FACILITY: on-site sewage; RULES VIOLATED:
30 TAC §285.61(11) and THSC, §366.055(b), by failing to request the
initial and final inspections of the on-site sewage facility (OSSF) from
the permitting authority; 30 TAC §285.61(5) and THSC, §366.054,
by failing to notify the permitting authority of the date on which
construction of an OSSF was to begin; 30 TAC §285.91(10) and
THSC, §366.004, by failing to maintain separation distances of
ten feet between the public water supply and sewer pipe; 30 TAC
§285.61(4) and THSC, §366.051(c), by beginning construction of
an OSSF before obtaining documentation that the owner or owner’s
agent had the permitting authority’s authorization to construct; and
30 TAC §285.61(7) and (8), by failing to construct the OSSF that had
been authorized by the permitting authority for the specific location
identified in the site evaluation and failing to stop construction and
return to the permitting authority to change the planning materials
for the permit if the site or soil conditions, materials, or supplies
make compliance with the planning materials impossible; PENALTY:
$2,969; STAFF ATTORNEY: Wendy Cooper, Litigation Division,
MC R-4, (817) 588-5867; REGIONAL OFFICE: Abilene Regional
Office, 1977 Industrial Boulevard, Abilene, Texas 79602-7833, (325)
698-9674.

TRD-200403018
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: May 4, 2004

♦ ♦ ♦
Notice of Public Hearings and Opportunity to Comment
Concerning the Protection of the Edwards Aquifer from
Pollution

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) will conduct hearings to receive comments from the public on
actions the commission may take to protect the Edwards Aquifer from
pollution, as required under Texas Water Code, §26.046. This require-
ment assists the commission in its shared responsibility with local gov-
ernments such as cities and groundwater conservation districts to pro-
tect the water quality of the aquifer.
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In accordance with 30 TAC Chapter 213, annual hearings are held
on the Edwards Aquifer Protection Program and the TCEQ’s rules
addressing regulated development over the designated contributing,
recharge, and transition zones of the Edwards Aquifer. The hearings
for 2004 will be held at the following times and locations: Monday,
June 7, 2004, at 7:00 p.m. at the Texas Commission on Environmental
Quality Park 35 Office Complex, 12100 Park 35 Circle, Building E,
Room 201S, Austin and Wednesday, June 9, 2004, at 7:00 p.m. at the
City of San Antonio Municipal Council Chambers, 103 Main Plaza,
San Antonio.

These hearings will be structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral statements
when called upon in order of registration. There will be no open dis-
cussion during the hearing; however, an agency staff member will be
available to discuss the program 30 minutes prior to the hearing and
will answer questions before and after the hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments should reference the Edwards Aquifer Protection Program
and may be submitted to Julie Talkington, Texas Commission on En-
vironmental Quality, Field Operations Division, MC 174, P.O. Box
13087, Austin, Texas 78711-3087. Comments must be received by
5:00 p.m., July 9, 2004. For further information or questions concern-
ing these hearings, please contact Ms. Talkington at (512) 239-0906.

TRD-200403021
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: May 4, 2004

♦ ♦ ♦
Notice of Public Meeting and Proposed General Permit
Authorizing Discharges from Concentrated Aquatic Animal
Production Facilities

The Texas Commission on Environmental Quality (TCEQ) pro-
poses to issue a general permit, Proposed General Permit Number
TXG130000, authorizing eligible discharges of wastewater from
concentrated aquatic animal production facilities, into and adjacent to
water in the state, under Texas Water Code, §26.040. The proposed
general permit applies to the entire state of Texas. Discharges into
and adjacent to surface water in the state are allowed by the proposed
general permit under Texas Water Code, §26.040, and Clean Water
Act, §402.

Proposed General Permit. The executive director has prepared a gen-
eral permit that provides requirements and conditions for operators
based on three levels of successively higher production activities and
other criteria related to the facilities and for the potential for pollu-
tion. Level I facilities would not be required to submit notice to TCEQ
and would operate with minimal requirements. The executive direc-
tor has based the decision to not require notices for these activities on
the determination that these discharges are not significant contributors
of pollutants. Level II and Level III facilities are required to submit a
notice of intent to obtain authorization, must monitor discharges, and
discharges must meet numeric effluent limitations. Facilities that land
apply wastewater must make applications at agronomic rates and ad-
here to permit requirements for the protection of groundwater. No sig-
nificant degradation of high quality waters is expected.

The executive director has reviewed this action for consistency with the
goals and policies of the Texas Coastal Management Program accord-
ing to Coastal Coordination Council regulations, and has determined
that the action is consistent with applicable Coastal Management Pro-
gram’s goals and policies.

A copy of the proposed general permit and fact sheet are available for
viewing and copying at TCEQ’s Office of the Chief Clerk, Building F,
12100 Park 35 Circle, Austin, Texas 78753. These documents are also
available at TCEQ’s 16 regional offices and on the TCEQ Web site
at: http://www.tnrcc.state.tx.us/permitting/waterperm/wwperm/tpdes-
gen.html.

Public Meeting/Public Comment. TCEQ will hold a public meet-
ing to receive comments on and answer questions about the proposed
general permit. This meeting is not a contested case hearing. The pub-
lic meeting is scheduled for 7:00 p.m. on Thursday, May 27, 2004,
at TCEQ’s Central office, Building F, Conference Room 2210, 12100
Park 35 Circle, Austin, Texas 78753. Written public comments must
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, TX 78711-3087 within 30 days from the date this
notice is published.

Approval Process. After the comment period closes, the executive di-
rector will consider all the public comments and prepare a response.
The response to comments will be mailed to everyone who submitted
public comments or who requested to be on a mailing list for this gen-
eral permit. The general permit will then be set for the commissioners’
consideration at a scheduled commission meeting.

Mailing Lists. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to:
1) the mailing list for this specific general permit; 2) the permanent
mailing list for a specific applicant name and permit number; and/or 3)
the permanent mailing list for a specific county. Clearly specify which
mailing lists to which you wish to be added and send your request to
the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin,
TX 78711-3087. Unless you specify otherwise, you will be included
only on the mailing list for this specific general permit.

Information. If you need more information about this general permit
or the permitting process, please call TCEQ’s Office of Public Assis-
tance, Toll Free, at 1-800-687-4040. General information about TCEQ
can be found at our Web site at: http://www.tceq.state.tx.us. Further
information may also be obtained by calling Stephen M. Ligon, TCEQ
Water Quality Division, at (512) 239-4527.

TRD-200403025
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: May 5, 2004

♦ ♦ ♦
Notice of Public Meeting on June 17, 2004, Concerning the
Crim-Hammett Proposed State Superfund Site

The purpose of the meeting is to obtain public input and information
concerning the intent to take no further action at the site and to delete
the site from the state Superfund registry.

The executive director (ED) of the Texas Commission on Environmen-
tal Quality (TCEQ or commission) is issuing this public notice of intent
to take no further action at the Crim-Hammett proposed state Super-
fund site (the site) and to delete the site from its proposed-for-listing
status on the state Superfund registry. The state registry is the list of
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state Superfund sites which may constitute an imminent and substan-
tial endangerment to public health and safety or the environment due
to a release or threatened release of hazardous substances into the en-
vironment.

The commission is proposing this deletion because the ED has deter-
mined that due to removal actions that have been performed, the site no
longer presents such an endangerment. This combined notice is also
being published in the Henderson Daily News on May 14, 2004.

The site was proposed for listing on the state Superfund registry in the
July 21, 2000 issue of the Texas Register (25 TexReg 7039-7040). The
site, including all land, structures, appurtenances, and other improve-
ments, is located at 801 Highway 64, Henderson, Rusk County, Texas.
The site also included any areas where hazardous substances had come
to be located as a result, either directly or indirectly, of releases of haz-
ardous substances from the site.

The site was used as a truck, tractor, and automobile dealership from
1947 - 1961. From 1961 - 1986, the site was the location of an Interna-
tional Harvester franchise. Based on analytical results, gathered during
the remedial investigation at the site, chemicals of concern were pre-
dominantly limited to battery chip material located in the soils of the
site. Lead was detected at high concentrations, exceeding Texas Risk
Reduction Program Tier 1 commercial/industrial protective concen-
tration levels (PCL). Antimony, arsenic, cadmium, and mercury were
also detected above Tier 1 commercial/industrial PCLs in the samples
collected from the battery chip material. A removal action was per-
formed at the site during the summer of 2003. Approximately 2,500
cubic yards of material were excavated from the site. This material
was treated to comply with the requirements for Class 2 non-hazardous
waste and transported to the Pinehill Landfill in Kilgore, Texas. Clean
soil was brought in and graded to conform to original site conditions.
The soil was then seeded to prevent erosion.

As a result of the removal actions that have been performed at the site,
the ED has determined that the site no longer presents an imminent and
substantial endangerment to public health and safety and the environ-
ment. Therefore, no further action is necessary at the site and the site
is eligible for deletion from the state registry of Superfund sites as pro-
vided by 30 Texas Administrative Code §335.344(c).

The commission will hold a public meeting to receive comment on the
proposed deletion of the site and the determination to take no further
action. This public meeting will be legislative in nature and is not a
contested case hearing under Texas Government Code, Chapter 2001.
The public meeting is scheduled for 7:00 p.m. on June 17, 2004, at
the Henderson City Hall Council Chambers, 400 West Main Street,
Henderson, Texas. This public meeting was originally scheduled for
April 22, 2004. A notice of postponement was published in the April
15, 2004 issue of the Texas Register and in the Henderson Daily News.

All persons desiring to make comments may do so prior to or at the
public meeting. All comments submitted prior to the public meeting
must be received by 5:00 p.m., June 17, 2004, and should be sent in
writing to Ms. Kristian Mauricio, Project Manager, TCEQ, Remedia-
tion Division, MC 143, P.O. Box 13087, Austin, Texas 78711-3087 or
by facsimile to (512) 239-2450. The public comment period for this
action will end at the close of the public meeting on June 17, 2004.

A portion of the record for this site, including documents pertinent to
the proposed deletion of the site, is available for review during regular
business hours at the Rusk County Library, 106 East Main Street, Hen-
derson, Texas, (903) 657-8557.

Copies of the complete public record file may be obtained during reg-
ular business hours at the commission’s Records Management Center,

Building E, First Floor, Records Customer Service, 12100 Park 35 Cir-
cle, Austin, Texas 78753, (800) 633-9363 or (512) 239-2920. Photo-
copying of file information is subject to payment of a fee.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the agency at (800) 633-9363 or (512) 239-2463. Requests should
be made as far in advance as possible.

For further information regarding this meeting, please contact Bruce
McAnally, TCEQ Community Relations, at (800) 633-9363.

TRD-200402911
Paul Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: April 30, 2004

♦ ♦ ♦
Notice of Water Rights Application

Notices mailed April 29, 2004 through April 30, 2004.

APPLICATION NO. 5826; The City of Houston (City), applicant, 611
Walker, 21st Floor, Houston, Texas 77002 seeks a Water Use Permit
pursuant to Texas Water Code (TWC) 11.121 & 11.085 (v) and Texas
Commission on Environmental Quality (TCEQ) Rules 30 Texas Ad-
ministrative Code (TAC) 295.1, et seq. Applicant seeks authorization
to divert and use not to exceed: 20,000 acre-feet of water per annum
from Sims Bayou, 40,000 acre-feet of water per annum from Brays
Bayou, 40,000 acre-feet of water per annum from White Oak Bayou,
and 60,000 acre- feet of water per annum from Buffalo Bayou for mu-
nicipal and industrial purposes within the City’s service area. Sims
Bayou, Brays Bayou, and White Oak Bayou are all tributaries of Buf-
falo Bayou, San Jacinto River Basin. Applicant also seeks an exempt
interbasin transfer to the adjoining coastal basins: San Jacinto-Brazos
Coastal Basin and Trinity-San Jacinto Coastal Basin. Water which is
diverted, but not consumed will be discharged at various waste water
treatment plants. This application is subject to the Texas Coastal Man-
agement Program (CMP) and must be consistent with the CMP goals
and policies. The Commission will review the application as submitted
by the applicant and may or may not grant the application as requested.
The application was received on January 14, 2004. Additional infor-
mation for the application was received on March 9, 2004. The appli-
cation was accepted for filing and declared administratively complete
on March 26, 2004. Written public comments and requests for a public
meeting should be submitted to the Office of Chief Clerk, at the ad-
dress provided in the information section below, within 30 days of the
date of newspaper publication of the notice. For a complete version of
this notice containing diversion points, diversion rates, and wastewater
treatment plants, contact the Office of the Chief Clerk at the address
given in the information section below, or telephone 512-239-3300.

APPLICATION NO. 14-5478D; The Lower Colorado River Author-
ity (LCRA), P.O. Box 220, Austin, TX, 78767-0220, applicant, seeks
an amendment pursuant to Texas Water Code (TWC) 11.122, 11.042,
and 11.046 and Texas Commission on Environmental Quality Rules
30 TAC 295.1, et seq. The LCRA, applicant, owns Certificate of Ad-
judication No. 14-5478 which authorizes the owner to impound not
to exceed 992,475 acre-feet of water in Lake Buchanan and to divert
and use not to exceed 1,500,000 acre-feet of water per annum com-
bined from Lake Buchanan and Lake Travis for municipal, industrial,
agricultural (irrigation), mining, domestic, recreation, instream flows,
bay/estuary, livestock, recharge, and hydroelectric power generation
purposes. The owner is also authorized to use the bed and banks of the
Colorado River below Lake Buchanan to convey water released from
Lake Buchanan for use by the LCRA or its customers. The applicant
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seeks an amendment to Certificate of Adjudication No. 14-5478 to
authorize the storage, diversion, use and reuse of: (a) all of the City
of Austin’s (the City or Austin) historical, current and future treated
wastewater effluent derived from any source, excluding groundwater
unless discharged without reservation, which the City now or in the fu-
ture discharges into the Colorado River and its tributaries at any current
or future discharge point; and (b) all of Austin’s historical, current and
future treated wastewater effluent derived from LCRA’s water rights,
including stored water out of the Highland Lakes, which is now or in
the future discharged or returned to the Colorado River and its trib-
utaries by LCRA’s water customer, the City of Austin (including but
not limited to Austin Energy or any other subdivision or department of
the City of Austin), and to reuse such water for municipal, industrial,
agricultural (irrigation), mining, domestic, recreation, instream flows,
bay/estuary, livestock, and recharge purposes at various points along
the Colorado River consistent with LCRA’s Water Management Plan
as it may be amended from time to time. The applicant also seeks to
use the bed and banks of the Colorado River below Buchanan Dam to
transport such water for subsequent storage, diversion, use and reuse as
described above and has determined the channel losses to be negligi-
ble. Pursuant to TAC 297.45 and TWC 11.122 granting an application
for an amendment to a water right shall not cause an adverse impact to
an existing water right. The Commission will review the application
as submitted by the applicant and may or may not grant the application
as requested. The application was received on November 12, 2002,
and additional information and fees were received on March 3, 2003.
The application was accepted for filing and declared administratively
complete on March 10, 2003. Written public comments and requests
for a public meeting should be submitted to the Office of Chief Clerk,
at the address provided in the information section below, by June 3,
2004. For a complete version of this notice containing the requested
reservoirs for storage, the requested diversion points, or the 5-year av-
erage amounts of treated wastewater effluent or return flows discharged
by the City of Austin to the Colorado River, contact the Office of the
Chief Clerk at the address given in the information section below, or
telephone 512-239-3300.

APPLICATION NO. 14-5482D; The Lower Colorado River Author-
ity (LCRA), P.O. Box 220, Austin, TX, 78767-0220, applicant, seeks
an amendment pursuant to Texas Water Code (TWC) 11.122, 11.042,
and 11.046 and Texas Commission on Environmental Quality Rules
30 TAC 295.1, et seq. The LCRA, applicant, owns Certificate of Ad-
judication No. 14-5482 which authorizes the owner to impound not to
exceed 1,170,752 acre-feet of water in Lake Travis and to divert and use
not to exceed 1,500,000 acre-feet of water per annum combined from
Lake Buchanan and Lake Travis for municipal, industrial, agricultural
(irrigation), mining, domestic, recreation, instream flows, bay/estuary,
livestock, recharge, and hydroelectric power generation purposes. The
owner is also authorized to use the bed and banks of the Colorado River
below Lake Travis to convey water released from Lake Travis for use by
LCRA or its customers. The applicant seeks an amendment to Certifi-
cate of Adjudication No. 14-5482 to authorize the storage, diversion,
use and reuse of: (a) all of the City of Austin’s (the City or Austin)
historical, current and future treated wastewater effluent derived from
any source, excluding groundwater unless discharged without reser-
vation, which the City now or in the future discharges into the Col-
orado River and its tributaries at any current or future discharge point;
and (b) all of Austin’s historical, current and future treated wastewa-
ter effluent derived from LCRA’s water rights, including stored water
out of the Highland Lakes, which is now or in the future discharged
or returned to the Colorado River and its tributaries by LCRA’s water
customer, the City of Austin (including but not limited to Austin En-
ergy or any other subdivision or department of the City of Austin), and
to reuse such water for municipal, industrial, agricultural (irrigation),
mining, domestic, recreation, instream flows, bay/estuary, livestock,

and recharge purposes at various points along the Colorado River con-
sistent with LCRA’s Water Management Plan as it may be amended
from time to time. The applicant also seeks to use the bed and banks of
the Colorado River below Buchanan Dam to transport such water for
subsequent storage, diversion, use and reuse as described above and has
determined the channel losses to be negligible. Pursuant to TAC 297.45
and TWC 11.122 granting an application for an amendment to a water
right shall not cause an adverse impact to an existing water right. The
Commission will review the application as submitted by the applicant
and may or may not grant the application as requested. The application
was received on November 12, 2002, and additional information and
fees were received on March 3, 2003. The application was accepted
for filing and declared administratively complete on March 10, 2003.
Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, by June 3, 2004. For a complete version of
this notice containing the requested reservoirs for storage, the requested
diversion points, or the 5-year average amounts of treated wastewater
effluent or return flows discharged by the City of Austin to the Col-
orado River, contact the Office of the Chief Clerk at the address given
in the information section below, or telephone 512-239-3300.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200403026
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: May 5, 2004

♦ ♦ ♦
Proposal for Decision

The State Office of Administrative Hearings issued a Proposal for
Decision and Order to the Texas Commission on Environmental
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Quality on May 4, 2004, in the matter of the Executive Director
of the Texas Commission on Environmental Quality, Petitioner v.
Willis C. Aldridge; SOAH Docket No. 582-04-2325; TCEQ Docket
No. 2002-0692-LII-E. The commission will consider the Adminis-
trative Law Judge’s Proposal for Decision and Order regarding the
enforcement action against Willis C. Aldridge on a date and time
to be determined by the Office of the Chief Clerk in Room 201S
of Building E, 12100 N. Interstate 35, Austin, Texas. This posting
is Notice of Opportunity to Comment on the Proposal for Decision
and Order. The comment period will end 30 days from date of this
publication. Written public comments should be submitted to the
Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin,
Texas 78711-3087. If you have any questions or need assistance,
please contact Paul Munguia, Office of the Chief Clerk, (512) 239-
3300.

TRD-200403028
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: May 5, 2004

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Request for Proposals from Asset Managers to Provide Asset
Oversight Services

SUMMARY: The Texas Department of Housing and Community Af-
fairs (the "Department" or "TDHCA") hereby requests proposals from
qualified firms to provide asset oversight services to various multifam-
ily rental properties in Texas.

DEADLINE FOR SUBMISSION: The deadline for submission in re-
sponse to the Request for Proposals is 5:00 p.m. Central Standard Time,
July 30, 2004. No proposal received the after deadline will be consid-
ered.

The complete Request For Proposals (the "RFP") is available on the
Department’s web site at www.tdhca.state.tx.us. Questions or requests
for a printed copy of the RFP may be directed to Stephen Apple, Real
Estate Analysis Division of TDHCA, at (512) 475-3357, 507 Sabine,
Suite 800, P. O. Box 13941, Austin, Texas 78711-3941, or by email:
stephen.apple@tdhca.state.tx.us.

TRD-200403065
Edwina Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: May 5, 2004

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application to change the name of GERLING GLOBAL LIFE
INSURANCE COMPANY to REVIOS REINSURANCE CANADA

LTD. an alien life, accident and/or health company. The home office
is in Toronto, Ontario.

Application to change the name of CIGNA LIFE INSURANCE COM-
PANY to PRUDENTIAL RETIREMENT INSURANCE AND AN-
NUITY COMPANY a foreign life, accident and/or health company.
The home office is in Hartford, Connecticut.

Application to change the name of THE GRAY CASUALTY COM-
PANY to THE GRAY CASUALTY & SURETY COMPANY a for-
eign fire and/or Casualty Company. The home office is in Metairie,
Louisiana.

Application for a new organization applying for a certificate of author-
ity in the State of Texas by U.S. AEROSPACE INSURANCE COM-
PANY, a domestic fire and/or casualty company. The home office is in
Addison, Texas.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200403067
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: May 5, 2004

♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 465 "Lady Bucks"

1.0 Name and Style of Game.

A. The name of Instant Game No. 465 is "LADY BUCKS". The play
style is "match 3 with autowin".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 465 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 465.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: $1.00, $2.00, $4.00, $5.00, $10.00, $15.00, $20.00, $40.00,
$50.00, $100, $500, $4,000, SUN SYMBOL, FROG SYMBOL,
FLOWER SYMBOL, LIZARD SYMBOL, BUTTERFLY SYMBOL,
LADYBUG SYMBOL.

D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three letters found under the removable
scratch-off covering in the play area, which retailers use to verify and
validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13-digit number appearing under the la-
tex scratch-off covering on the front of the ticket. There is a boxed
four (4) digit security number placed randomly within the Serial Num-
ber. The remaining nine (9) digits of the Serial Number are the Vali-
dation Number. The Serial Number is positioned beneath the bottom
row of play data in the scratched-off play area. The format will be:
0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $5.00, $10.00,
$15.00, $20.00.

H. Mid-Tier Prize - A prize of $40.00, $50.00, $100, $500.

I. High-Tier Prize - A prize of $4,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (465), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 465-0000001-000.

L. Pack - A pack of "LADY BUCKS" Instant Game tickets contains
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of five (5). Tickets 000 to 004 will be on the top page; tickets 005 to
009 on the next page; etc; and tickets 245 to 249 will be on the last
page. Ticket 000 will be folded over to expose the front of ticket 000
and 009.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
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of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LADY BUCKS" Instant Game No. 465 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "LADY BUCKS" Instant Game is determined
once the latex on the ticket is scratched off to expose seven (7) Play
Symbols. Get three like amounts, win that amount. Find a ladybug
symbol in the QUICK $10 SPOT, win $10 instantly. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly seven (7) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly
seven (7) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the seven (7) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the seven (7) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on

file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B.The ladybug play symbol will only appear as dictated by the prize
structure.

C. No four or more like amounts.

D. No three pair on a ticket.

2.3 Procedure for Claiming Prizes.

A. To claim a "LADY BUCKS" Instant Game prize of $1.00, $2.00,
$4.00, $5.00, $10.00, $15.00, $20.00, $40.00, $50.00, $100, or $500,
a claimant shall sign the back of the ticket in the space designated on
the ticket and present the winning ticket to any Texas Lottery Retailer.
The Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas
Lottery Retailer may, but is not in some cases, required to pay a $40.00,
$50.00, $100, or $500 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to file a
claim with the Texas Lottery. If the claim is validated by the Texas
Lottery, a check shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notified promptly. A claimant may also claim any
of the above prizes under the procedure described in Section 2.3.B and
2.3.C of these Game Procedures.

B. To claim a "LADY BUCKS" Instant Game prize of $4,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.
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C. As an alternative method of claiming a "LADY BUCKS" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"LADY BUCKS" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "LADY BUCKS" Instant Game, the Texas
Lottery shall deposit the amount of the prize in a custodial bank ac-
count, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
12,000,000 tickets in the Instant Game No. 465. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 465 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 465, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200402913
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: April 30, 2004

♦ ♦ ♦
Instant Game Number 484 "Deluxe 7-11-21"

1.0 Name and Style of Game.

A. The name of Instant Game No. 484 is "DELUXE 7-11-21". The
play style is "add up".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 484 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 484.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, $1.00, $2.00, $4.00, $5.00, $10.00 $20.00,
$50.00, $100, $300, $1,000, $21,000.

D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $6.00, $10.00, $20.00.

H. Mid-Tier Prize - A prize of $50.00, $100 or $300.

I. High-Tier Prize - A prize of $1,000 or $21,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (484), a seven (7) digit pack number, and
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a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 484-0000001-000.

L. Pack - A pack of "DELUXE 7-11-21" Instant Game tickets contains
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of two (2). Tickets 000 and 001 will be on the top page; tickets 002 and
003 on the next page; etc.; and tickets 248 and 249 will be on the last
page. Please note the books will be in a A - B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"DELUXE 7-11-21" Instant Game No. 484 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "DELUXE 7-11-21" Instant Game is determined
once the latex on the ticket is scratched off to expose 24 (twenty-four)
Play Symbols. Add all 3 numbers for each game. If total is 7, 11 or
21 in a single game, win prize shown for that game. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 24 (twenty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 24
(twenty-four) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 24 (twenty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 24 (twenty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Play symbols will be approximately evenly distributed among their
possible locations.

C. Prize symbols will be approximately evenly distributed among their
possible locations.

D. No duplicate non-winning prize symbols on a ticket.

E. No duplicate non-winning games in any order on a ticket.

2.3 Procedure for Claiming Prizes.

A. To claim a "DELUXE 7-11-21" Instant Game prize of $2.00, $4.00,
$6.00, $10.00, $20.00, $50.00, $100 or $300, a claimant shall sign the
back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $300
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
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and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "DELUXE 7-11-21" Instant Game prize of $1,000 or
$21,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "DELUXE 7-11-21" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "DELUXE
7-11-21" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "DELUXE 7-11-21" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of actual prizes in a game may vary based
on sales, distribution, testing, and number of prizes claimed. An Instant
Game ticket may continue to be sold even when all the top prizes have
been claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
10,080,000 tickets in the Instant Game No. 484. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 484 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 484, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200403004
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: May 4, 2004

♦ ♦ ♦
Panhandle Regional Planning Commission
Invitation for Bid

The Panhandle Regional Planning Commission (PRPC) is soliciting
bids for a contract to rent/lease three digital copiers according to the
following specifications:

Electronic document handler, stackless auto duplexing, 3850+ sheet
capacity, multi-position staple finisher with hole punch, network print
control and network scanning, rental contract with 30-day cancellation
clause, quantity (2) 47-50 copies per minute; quantity (1) 55+ copies
per minute.

Bid specifications may be obtained Monday through Friday, 8:00 a.m.
to 5:00 p.m., at 415 West Eighth Ave., Amarillo, Texas 79101. For fur-
ther information, please contact Leslie Hardin, Facilities Coordinator,
at (806) 372-3381 or lhardin@prpc.cog.tx.us.

Bids must be submitted to the Panhandle Regional Planning Commis-
sion no later than 5:00 p.m., May 21, 2004. Bids received after the
indicated date and time will not be accepted or considered for award.
PRPC reserves the right to reject any and all bids, to waive any irregu-
larities in any bids or in the bidding process, and may accept the bid or
bids deemed to be in its best interest.

TRD-200403066
Leslie Hardin
Facilities Coordinator
Panhandle Regional Planning Commission
Filed: May 5, 2004

♦ ♦ ♦
Public Utility Commission of Texas
Amended Notice of Application for Waiver of Denial of
Request for NXX Code

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas an application on April 27, 2004, for waiver of de-
nial by the North American Numbering Plan Administrator (NANPA)
Pooling Administrator (PA) of Verizon Wireless’ request for additional
telephone numbers in the Laredo rate center.

Docket Title and Number: Petition of Verizon Wireless for Review
of Pooling Administrator’s Denial of Application for Numbering Re-
sources. Docket Number 29628.

The Application: Verizon Wireless requested the commission review
and reverse the NANPA or Neustar denial of its request for additional
telephone numbers in the Laredo rate center.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than May 28, 2004. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 29628.

TRD-200403009
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Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for a Certificate of Convenience and
Necessity in Montgomery County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on April 1, 2004, for a
certificate of convenience and necessity in Montgomery County, Texas.

Docket Style and Number: Application of Entergy Gulf States, Inc.
(EGSI) for a Certificate of Convenience and Necessity (CCN) for a
Transmission Line in Montgomery County, Texas. Docket Number
29420.

The Application: The proposed project will be in southeastern Mont-
gomery County and connects the proposed Johnstown Substation,
which is located on the north side of State Highway (SH) 242 approxi-
mately 0.2 mile west of the intersection of SH 242 and Farm-to-Market
Road (FM) 1485, with the proposed Porter Substation, situated on
Entergy property approximately four miles to the southwest. The
project is designated the Johnstown Porter Transmission Line. The
miles of right-of-way for this project will be approximately 4.9 miles.
The estimated cost for the project is approximately $8.4 million.

On or before May 17, 2004, persons wishing to comment on the action
sought should contact the Public Utility Commission of Texas by mail
at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at (512)
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 29420.

TRD-200403016
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for Amendment to Certificate of
Operating Authority

On April 29, 2004, MCImetro Access Transmission Services LLC filed
an application with the Public Utility Commission of Texas (commis-
sion) to amend its certificate of operating authority (COA) granted in
COA Certificate Number 50004. Applicant intends to expand its ge-
ographic area to include the areas served by Sugar Land Telephone
Company and TXU Communications Telephone Company.

The Application: Application of MCImetro Access Transmission Ser-
vices LLC for an Amendment to its Certificate of Operating Authority,
Docket Number 29643.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29643.

TRD-200403011

Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On April 26, 2004, Pacific Centrex Services, Incorporated filed an ap-
plication with the Public Utility Commission of Texas (commission) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60433. Applicant intends to re-
move the resale-only restriction.

The Application: Application of Pacific Centrex Services, Incorpo-
rated for an Amendment to its Service Provider Certificate of Operating
Authority, Docket Number 29621.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech- impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29621.

TRD-200402915
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 30, 2004

♦ ♦ ♦
Notice of Application for Declaratory Order

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application filed on February 11,
2004, for a declaratory order.

Docket Style and Number: Petition of Cielo Wind Power, LLC, et al.,
for Declaratory Order to Modify Renewable Energy Credit Capacity
Conversion Factor Calculation for 2004 and 2005. Docket Number
29324.

The Application: Cielo Wind Power, LLC, et al., petitioned the com-
mission to modify the Capacity Conversion Factor (CCF) promulgated
by the Electric Reliability Council of Texas (ERCOT) for 2004 and
2005. ERCOT has determined that the CCF should be reduced from
35% to 27%. Petitioners asked the commission to set the renewable
energy credit CCF at 35% and requested interim relief. Petitions stated
that ERCOT calculated the revised CCF using data that was distorted
and does not represent the valid operating characteristics of the wind
plants.

Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by mail at P. O. Box
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136 or use Relay Texas (toll-free) 1-800-735-2989. All comments
should reference Docket Number 29324.

TRD-200402914
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Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: April 30, 2004

♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On April 29, 2004, Metropolitan Fiber Systems of Houston, Inc. filed
an application with the Public Utility Commission of Texas (commis-
sion) to amend its service provider certificate of operating authority
(SPCOA) granted in SPCOA Certificate Number 60006. Applicant in-
tends to relinquish its certificate.

The Application: Application of Metropolitan Fiber Systems of Hous-
ton, Inc. for an Amendment to its Service Provider Certificate of Op-
erating Authority, Docket Number 29638.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29638.

TRD-200403010
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On April 29, 2004, MCI WorldCom Communications, Inc. filed an ap-
plication with the Public Utility Commission of Texas (commission) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60133. Applicant intends to re-
linquish its certificate.

The Application: Application of MCI WorldCom Communications,
Inc. for an Amendment to its Service Provider Certificate of Operating
Authority, Docket Number 29640.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29640.

TRD-200403012
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On April 29, 2004, Metropolitan Fiber Systems of Dallas, Inc. filed
an application with the Public Utility Commission of Texas (commis-
sion) to amend its service provider certificate of operating authority
(SPCOA) granted in SPCOA Certificate Number 60005. Applicant in-
tends to relinquish its certificate.

The Application: Application of Metropolitan Fiber Systems of Dallas,
Inc. for an Amendment to its Service Provider Certificate of Operating
Authority, Docket Number 29641.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29641.

TRD-200403013
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority

On April 29, 2004, Brooks Fiber Communications of Texas, Inc. filed
an application with the Public Utility Commission of Texas (commis-
sion) to amend its service provider certificate of operating authority
(SPCOA) granted in SPCOA Certificate Number 60062. Applicant in-
tends to relinquish its certificate.

The Application: Application of Brooks Fiber Communications of
Texas, Inc. for an Amendment to its Service Provider Certificate of
Operating Authority, Docket Number 29642.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than May 19, 2004. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29642.

TRD-200403014
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Application to Amend Certificated Service Area
Boundaries

Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application filed on April 30, 2004, for an
amendment to certificated service area boundaries within Cameron
County, Texas.

Docket Style and Number: Application of the Brownsville Public Util-
ities Board (BPUB) to Amend a Certificate of Convenience and Ne-
cessity for Service Area Boundaries within Cameron County (Cross
Country Estates II). Docket Number 29649.
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The Application: The application encompasses an area of land which
is singly certificated to American Electric Power Company (AEP), for-
merly known as Central Power & Light (CP&L), and is within the cor-
porate limits of the City of Brownsville (City). BPUB received a let-
ter request to provide electric utility service to a 286 acre subdivision
called Cross Estates located north of Dennett Road and West of Pare-
des Line Road. There are no electric distribution facilities within the
proposed area. The estimated cost to BPUB to provide service to this
proposed area is $61,651.56.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas no later than May 25, 2004, by mail
at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at (512)
936-7120 or toll-free at 1-888-782-8477. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All
comments should reference Docket Number 29649.

TRD-200403015
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Filing to Make Minor Rate Change Pursuant to
P.U.C. Substantive Rule §26.171

Notice is given to the public of an application filed by Community
Telephone Company Incorporated (Community) with the Public Utility
Commission of Texas (commission) on April 23, 2004, to make a tariff
rate change.

Docket Title and Number: Application of Community Telephone Com-
pany, Incorporated for Approval of a Minor Rate Change Pursuant to
P.U.C. Substantive Rule §26.171. Tariff Control Number 29620.

The Application: Community Telephone Company, Incorporated
(Community or Company) has filed a statement of intent with the
commission to introduce a New Install Trip Charge of $25.00, which
will apply when the company provides new service installations, and
a Service Trip Charge of $35.00 for customer service calls where the
company must travel to the customer’s premises to move or change
primary service or rearrange wire or other facilities at the customer’s
request. These charges shall be respectfully imposed on all classes
of customers in instances where the company must travel to the cus-
tomer’s premises to comply with one of the aforementioned requests
for service. In the past, the company has charged customers applicable
labor rates in association with such requests. The company’s labor
rates are $20.00 for the first hour and $5.00 for each additional quarter
hour. The application of labor rates has resulted in variances of cus-
tomer charges for similar requests for service; therefore, the company
wishes to introduce the aforementioned trip charges to standardize the
customer charges into two flat-rate service charge elements.

Additionally, the company is proposing to decrease the service charges
associated with requests for the installation of custom calling features
from $18.25 to $5.00 per order.

The proposed effective date for implementing the service charge
changes is July 27, 2004. The proposed service charge changes are
estimated to cause a net loss to Community’s total regulated intrastate
gross annual revenues of $1,230.00.

Customers have a right to petition the commission for a review of this
application. If the commission receives a complaint(s) relating to these
proposals signed by 5% or more of the company’s customers to which

these proposals apply, by June 28, 2004, the application will be dock-
eted. The 5% limitation will be calculated based upon the total number
of customers of record as of the calendar month preceding the com-
mission’s receipt of the complaint(s). As of April 1, 2004, the 5% lim-
itation equals 92 customers. A request to intervene, participate, or for
further information should be mailed to the Public Utility Commission
of Texas, P.O. Box 13326, Austin, Texas, 78711-3326 or you may call
the commission’s Consumer Hotline at (888) 782-8477. Hearing- and
speech-impaired individuals with text telephones (TTY) may contact
the commission at 1-800-735-2988.

For a copy of the proposed tariffs or for further information regard-
ing this application, customers should contact Community Telephone
Company, Incorporated. at Highway 25, Windthorst, Texas 76389 or
call (940) 423-6201 during regular business hours.

TRD-200403020
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of a petition on March 24, 2004, for expanded local
calling service (ELCS), pursuant to Chapter 55, Subchapter C of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.

Project Title and Number: Petition of the Woodrow Exchange for Ex-
panded Local Calling Service, Project Number 29508.

The petitioners in the Woodrow exchange request ELCS to the ex-
changes of Brownfield, Levelland, Slaton, Shallowater, and Wolfforth.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than May 28, 2004. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2789. All comments
should reference Project Number 29508.

TRD-200403017
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 4, 2004

♦ ♦ ♦
Sam Houston State University
Notice of Award for Comprehensive Campaign Feasibility
Study

In compliance with the provisions of Texas Government Code, Chapter
2254, section 2254.030, Sam Houston State University in Huntsville,
Texas awards the contract to Cargill Associates, Inc.; a Texas Corpora-
tion having its principal place of business at 4701 Altamesa Boulevard,
Fort Worth, Texas.

The consultant firm will conduct a pre-campaign survey by personal in-
terviews with representative leaders of faculty, staff, alumni and friends
to determine the feasibility of a comprehensive capital campaign for the
University. Electronic screening of a maximum of 15,000 donors will
also be used to help prioritize potential donors for cultivation.
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The cost for services, including travel expenses, for interviews within a
100 mile radius of Huntsville, Texas are $28,000.00. Electronic donor
screening services are $3,400.00. Printing and postage related to the
case for support and mail services will be the responsibility of the Uni-
versity. The beginning date of service is May 1, 2004, ending Novem-
ber 1, 2004. Documents and all reports to Sam Houston State Univer-
sity are expected by November 1, 2004, or earlier.

TRD-200403006
James F. Gaertner
President
Sam Houston State University
Filed: May 4, 2004

♦ ♦ ♦
Stephen F. Austin State University
Notice of Consultant Contract Award

In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of consultant contract award. The consultant will undertake
marketing activities for the University. The Notice of Availability was
filed in the February 20, 2004, issue of the Texas Register (29 TexReg
1475-1736).

The contract was awarded to Stamats, Inc., 615 Fifth Street SE, Cedar
Rapids, IA 52401, for an amount not to exceed $125,000.

The beginning date of the contract is March 8, 2004, and the ending
date will occur when the marketing projects are completed.

No documents, films, recording, or reports of intangible results will be
required to be presented by the outside consultant.

For further information, please call (936) 468-4305.

TRD-200403008
R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: May 4, 2004

♦ ♦ ♦
Notice of Outside Counsel Contract Award

Stephen F. Austin State University furnishes this notice of outside coun-
sel contract award pursuant to a Request for Proposals published ac-
cording to procedures promulgated by the Office of the Attorney Gen-
eral. Outside counsel will represent the University concerning a NCAA
matter. The Request for Proposals was filed in the February 20, 2004,
issue of the Texas Register (29 TexReg 1475-1736).

The contract was awarded to Bond, Schoeneck & King, PLLC, 7800
College Boulevard, Overland Park, KS 66210-4035, for a total value
not to exceed $60,000.00. The contract period begins on February 27,
2004, and terminates on August 31, 2005.

No documents, films, recording, or reports of intangible results will be
required to be presented by the outside counsel. Services are provided
on an as-needed basis. This outside counsel contract has been approved
by the Attorney General.

For further information, please call (936) 468-4305.

TRD-200403023

R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: May 5, 2004

♦ ♦ ♦
Texas Department of Transportation
Request for Proposal for Aviation Engineering Services

The City of Ennis, through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering firm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT, Aviation Division, will solicit and receive pro-
posals for professional aviation engineering design services described
in this notice.

Airport Sponsor: City of Ennis, Ennis Municipal Airport. TxDOT CSJ
No.:0418ENNIS Scope: Provide engineering/design services to reha-
bilitate and mark Runway 15-33; Rehabilitate and mark parallel and
cross taxiways; rehabilitate and mark hangar access taxiways; rehabil-
itate and mark apron; install precision approach path indicator-2 Run-
way 15 & 33; install runway end identifier lights Runway 15 & 33;
replace rotating beacon and tower; displace threshold runway 33 and
install culverts and regrade RSA runway 33.

The DBE goal is set at 4%. TxDOT Project Manager is Alan Schmidt,
P.E.

To assist in your proposal preparation, the most recent Airport Layout
Plan, 5010 drawing, and project narrative are available online by se-
lecting "Ennis Municipal Airport" at:

www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm

Interested firms shall utilize the Form AVN-550, titled "Aviation En-
gineering Services Proposal". The form may be requested from Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483,
phone number, 1-800-68-PILOT (74568). The form may be emailed by
request or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn550.doc

(Attention: To ensure utilization of the latest version of Form 550, firms
are encouraged to download Form 550 from the TxDOT website. Uti-
lization of Form 550 from a previous download may not be the exact
same format. Form 550 is an MS Word Template.)

The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Firms must
carefully follow the instructions provided on each page of the form.
Proposals may not exceed the number of pages in the proposal format.
The proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.

Four completed, unfolded copies of Form AVN 550 must be post-
marked by U. S. Mail by midnight Friday, June 4, 2004. (CDST).
Mailing address: TxDOT, Aviation Division, 125 E. 11th Street,
Austin, Texas 78701. Overnight delivery must be received by 4:00
p.m. (CDST) on Monday, June 7, 2004; overnight address: TxDOT,
Aviation Division, 200 E. Riverside Drive, Austin, Texas, 78704.
Hand delivery must be received by 4:00 p.m. Monday, June 7, 2004
(CDST); hand delivery address: 150 E. Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704. Electronic facsimiles or forms sent
by email will not be accepted. Please mark the envelope containing
the forms to the attention of Amy Deason.
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The consultant selection committee will be composed of local govern-
ment members.

The final selection by the sponsor’s committee will generally be made
following the completion of review of proposals. The committee will
review all proposals and rate and rank each. The criteria for evaluating
engineering proposals can be found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews of the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Amy Deason,
Grant Manager, or Alan Schmidt, P.E., Project Manager, for techni-
cal questions at 1-800-68-PILOT (74568).

TRD-200403003
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: May 4, 2004

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee. The Medical Review Division is
currently accepting applications for the following Medical Advisory
Committee vacancies:

Primary

* Dentist

* Employer

* General Public 1

Alternate

* Public Health Care Facility Representative

* Dentist

* Pharmacist

* Employer

* General Public 1

* Insurance Carrier

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence,
the alternate member must attend all meetings to which the primary
member is appointed. Requirements and responsibilities of members
are established in the Procedures and Standards for the Medical
Advisory Committee as adopted by the Commission.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www.twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator, at 512-
804-4855 or R. L. Shipe, Director, Medical Review, at 512-804-4802.

The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY.

The Medical Advisory Committee for the Texas Workers’ Compensa-
tion Commission, Medical Review Division is established under the
Texas Workers’ Compensation Act, (the Act) §413.005.

PURPOSE AND ROLE.

The purpose of the Medical Advisory Committee (MAC) is to bring
together representatives of health care specialties and representatives
of labor, business, insurance and the general public to advise the Medi-
cal Review Division in developing and administering the medical poli-
cies, fee guidelines, and the utilization guidelines established under
§413.011 of the Act.

COMPOSITION.

Membership. The composition of the committee is governed by the
Act, as it may be amended. Members of the committee are appointed by
the Commissioners and must be knowledgeable and qualified regarding
work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health

29 TexReg 5000 May 14, 2004 Texas Register



care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS.

Primary Members. Make recommendations on medical issues as re-
quired by the Medical Review Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall

be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate:

a. Preparation of a suitable agenda.

b. Planning MAC activities.

c. Establishing meeting dates and calling meetings.

d. Establishing subcommittees.

e. Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF.

The Director of Medical Review will provide coordination and reason-
able support for all MAC activities. In addition, the Director will serve
as a liaison between the MAC and the Medical Review Division staff
of TWCC, and other Commission staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES.

The chairman shall appoint the members of a subcommittee from the
membership of the MAC. If other expertise is needed to support sub-
committees, the Commissioners or the Director of Medical Review
may appoint appropriate individuals.

WORK GROUPS.

When deemed necessary by the Director of Medical Review or the
Commissioners, work groups will be formed by the Director. At least
one member of the work group must also be a member of the MAC.

WORK PRODUCT.

No member of the MAC, a subcommittee, or a work group may claim
or is entitled to an intellectual property right in work performed by the
MAC, a subcommittee, or a work group.

MEETINGS.

Frequency of Meetings. Regular meetings of the MAC shall be held
at least quarterly each fiscal year during regular Commission working
hours.

CONDUCT AS A MAC MEMBER.
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Special trust has been placed in members of the Medical Advisory
Committee. Members act and serve on behalf of the disciplines and
segments of the community they represent and provide valuable advice
to the Medical Review Division and the Commission. Members, in-
cluding alternate members, shall observe the following conduct code
and will be required to sign a statement attesting to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200403007
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: May 4, 2004

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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