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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Appointments

Appointments for May 28, 2004

Appointed to the Texas Radiation Advisory Board for a term to ex-
pire April 16, 2007, Mitchell L. Lucas of Granbury (replacing Jimmy
Barker of Granbury whose term expired).

Appointed to the Texas Radiation Advisory Board for a term to expire
April 16, 2007, Bradley Wayne Bunn of Andrews (replacing Don But-
ler of Colleyville whose term expired).

Appointed to the Texas Radiation Advisory Board for a term to expire
April 16, 2009, Lawrence R. Jacobi, Jr. of Austin (replacing Dale Klein
of Austin whose term expired).

Appointed to the Texas Juvenile Probation Commission for a term to
expire August 31, 2009, Judge Cheryl Lee Shannon of Cedar Hill (re-
placing Mary Craft of Houston whose term expired).

Appointments for June 3, 2004

Appointed to the Texas State Board of Pharmacy for a term to expire
August 31, 2009, Kim A. Caldwell of Plano (Mr. Caldwell is being
reappointed).

Appointed to the Guadalupe-Blanco River Authority, Board of Direc-
tors, for a term to expire February 1, 2009, Clifton L. Thomas, Jr.

of Victoria (replacing Catherine McHaney of Victoria whose term ex-
pired).

Appointed to the Guadalupe-Blanco River Authority, Board of Direc-
tors, for a term to expire February 1, 2009, Margaret M. Grier of Boerne
(replacing Pam Hodges of Boerne whose term expired).

Appointed to the Midwestern State University Board of Regents for a
term to expire February 25, 2010, Ben F. Wible of Sherman (replacing
Chaunce Thompson Breckenridge whose term expired).

Appointed to the Midwestern State University Board of Regents for
a term to expire February 25, 2010, Stephen A. Gustafson of Wichita
Falls (replacing Jaime Davidson of Dallas whose term expired).

Appointed to the Midwestern State University Board of Regents for a
term to expire February 25, 2010, Munir A. Lalani of Wichita Falls
(reappointment).

Rick Perry, Governor

TRD-200403720

♦ ♦ ♦
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Request for Opinions

RQ-0228-GA

Requestor:

The Honorable Rodney Ellis

Chair, Committee on Government Organization

Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Whether a management district has the power of eminent domain
(Request No. 0228-GA)

Briefs requested by June 28, 2004

RQ-0229-GA

Requestor:

The Honorable Jose R. Rodriguez

El Paso County Attorney

El Paso County Courthouse

500 East San Antonio, Room 503

El Paso, Texas 79901

Re: Whether the Border Health Institute is a state agency for various
purposes (Request No. 0229-GA)

Briefs requested by June 28, 2004

RQ-0230-GA

Requestor:

Ms. Lisa Ivie Miller, Commissioner

Office of Fire Fighters’ Pension Commissioner

Post Office Box 12577

Austin, Texas 78711

Re: Whether the Office of Fire Fighters’ Pension Commissioner may
charge an administrative fee to departments participating in its retire-
ment program (Request No. 0230-GA)

Briefs requested by June 28, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200403763
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: June 8, 2004

♦ ♦ ♦
Opinions

Opinion No. GA-0195

The Honorable Joe F. Grubbs

Ellis County and District Attorney

1201 North Highway 77, Suite B

Waxahachie, Texas 75165-5140

Re: Whether an employee of the City of Midlothian may simultane-
ously serve as a director of the Mountain Peak Water Supply Corpora-
tion (RQ-0142-GA)

SUMMARY

An employee of the City of Midlothian is not barred by Article XVI,
§40 of the Texas Constitution, nor by common-law incompatibility
from simultaneously serving as a director/officer of the entity formerly
known as the Mountain Peak Water Supply Corporation, and now des-
ignated as the Mountain Peak Special Utility District. As a director/of-
ficer of Mountain Peak, he need not disclose his interest in or abstain
from voting on matters involving the City of Midlothian.

Opinion No. GA-0196

The Honorable Mike Krusee

Chairman, Committee on Transportation

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether Transportation Code §521.126 prohibits a private security
guard from running a driver’s license through a device that electroni-
cally reads driver’s license information to enable the Port of Houston

ATTORNEY GENERAL June 18, 2004 29 TexReg 5849



Authority police officers to access and use the information (RQ-0143-
GA)

SUMMARY

Section 521.126 of the Transportation Code does not prohibit a pri-
vate security guard from running a driver’s license through a device
that electronically reads driver’s license information to enable the Port
Authority peace officers acting in that capacity to access and use the
information.

Attorney General Opinion JC-0540 (2002) is superseded in part by
statute.

Opinion No. GA-0197

The Honorable Tim Curry

Tarrant County Criminal District Attorney

Justice Center

401 West Belknap

Fort Worth, Texas 76196-0201

Re: Whether an attorney who engages in certain conduct is ineligible
to execute bail bonds under Occupations Code §1704.163, which ex-
empts attorneys from Chapter 1704’s general licensing requirements in
certain limited circumstances (RQ-0145-GA)

SUMMARY

Occupations Code, §1704.163(a) generally permits an attorney to act
as a surety for a client who the attorney represents in the criminal case
without being licensed by the county bail bond board under Chapter
1704. An attorney may not act as a surety under this provision if the
bail bond board has determined that the attorney has engaged in pro-
hibited conduct under §1704.163(b). In addition, the official taking a
defendant’s bail bond in a particular criminal case may have cause to
determine that an attorney who is not licensed under Chapter 1704 is
not eligible to execute a bail bond or act as surety for the defendant un-
der §1704.163(a) because the attorney does not represent the defendant
in the criminal case.

A bail bond board may determine that an attorney is ineligible to exe-
cute a bail bond under §1704.163 if the attorney has engaged in con-
duct that would provide a basis for revoking or suspending the license
of a licensed bondsman under §1704.252 or §1704.253. Because attor-
neys acting under the §1704.163 exemption are not subject to Chapter
1704’s license and security requirements, a board may not disqualify

such an attorney for conduct that violates a Chapter 1704 provision or
board rule relating to license and security requirements.

An attorney who is not licensed under Chapter 1704 who executes a
bail bond for a person who the attorney does not represent in the crim-
inal case violates §1704.151, which is a basis for license suspension
or revocation under §1704.252(1), and has therefore committed "con-
duct involved with that practice that would subject a bail bond surety
to license suspension or revocation" under §1704.163(b). Whether an
attorney represented a defendant in a particular case at the time the at-
torney executed the bond will depend upon the facts and is a matter for
the bail bond board to determine.

Whether an attorney has remedied a violation will depend upon the
disqualifying conduct. A bail bond board is authorized to determine
whether an attorney has remedied a violation.

Opinion No. GA-0198

The Honorable Sonya Letson

Potter County Attorney

500 South Fillmore, Room 303

Amarillo, Texas 79101

Re: Whether a hospital district or the private entity that provides in-
digent care on the district’s behalf may require an uninsured applicant
for indigent health care, as a prerequisite to receiving the care, to obtain
health insurance through the applicant’s employer (RQ-0146-GA)

SUMMARY

A hospital district or the private entity that provides indigent care on
the district’s behalf may not require an uninsured applicant for indigent
health care, as a prerequisite to receiving the care, to obtain health in-
surance through the applicant’s employer.

For further information, please access the web site at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200403778
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: June 9, 2004

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 79. CORPORATIONS
SUBCHAPTER C. ENTITY NAMES
1 TAC §§79.31, 79.32, 79.34, 79.39, 79.41, 79.43 - 79.46,
79.48, 79.51 - 79.53

The Office of the Secretary of State (the Secretary of State) pro-
poses to amend Chapter 79, Subchapter C, concerning entity
names. Specifically, the Secretary of State proposes amend-
ments to §§79.31, 79.32, 79.34, 79.39, 79.41, 79.43 - 79.46,
79.48, and 79.51 - 79.53.

The amendments are required to update terminology and to re-
flect current data entry procedures regarding entity names; to
clarify procedures with regard to the requirement and submis-
sion of a letter of consent for the use of a similar entity name; to
provide clearer examples of conflicting and non-conflicting entity
names, and to conform rules to legislation passed by the 78th
Legislature, Regular Session.

The proposed amendments to §79.31, which relates to the char-
acters of print acceptable in a proposed entity name, are required
to more specifically identify the capabilities and limitations in the
entry of entity names into the present computer system main-
tained by the Secretary of State. The proposed amendments
to §79.32 clarify the examples provided regarding a name that
implies a purpose that would be unlawful for the proposed busi-
ness entity. The proposed amendment to §79.34 is a conform-
ing amendment to reflect the additional term of organization for
limited partnerships effected by House Bill 1637, 78th Legis-
lature, 2003, Regular Session. The proposed amendments to
§79.39 clarify the circumstances and conditions under which a
proposed entity name would be deemed to be deceptively similar
to an existing entity name. The amendments to §79.41 provide
more specific information regarding procedures relating to the
request and submission of a letter of consent for use of a sim-
ilar entity name. The proposed amendments to §79.43, which
identifies the conditions that determine when a proposed entity
name would require a letter of consent from an existing entity,
are necessary to address the increased use of Internet locator
designations in entity names and to clarify the conditions and
circumstances requiring the submission of a letter of consent for
formation of an entity with a similar entity name. The proposed
amendments to §79.44 clarify the examples provided regarding
entity names consisting in whole or in part of initials or letters of
the alphabet. The proposed amendments to §79.45 expand the
examples and comparisons of entity names comprised in whole

or in part of surnames. The amendments to §79.46 clarify that
the exceptions provided for entity names of churches also apply
to ministries. The proposed amendments to §79.48 reflect the
change in terminology used to identify an entity’s inactive status.
The proposed amendments to §79.51 and §79.52 are admin-
istrative in nature and address terminology used to identify the
current organizational structure of Chapter 79. The proposed
amendment to §79.53 provides a more useful example regarding
use of a term restricted by the International Olympic Committee
or the United States Olympic Committee.

Carmen Flores, Legal Counsel for the Business and Public Fil-
ings Division of the Office of the Secretary of State, has deter-
mined that for each year of the first five years that the sections
are in effect there will be no fiscal implications to state or local
governments as a result of enforcing or administering these sec-
tions.

Ms. Flores also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing or administering the sections as proposed will
be to provide additional information, clarification, and guidance
to persons seeking to form a domestic corporation, limited liabil-
ity company, or limited partnership or to register a foreign corpo-
ration, limited liability company, or limited partnership regarding
the statutory requirements relating to entity name availability and
entity name standards. There will be no effect on small or micro
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed rules.

Comments on the proposed rules may be submitted to: Carmen
Flores, Legal Counsel for the Business and Public Filings Divi-
sion, Office of the Secretary of State, P.O. Box 13697, Austin,
Texas 78711-3697. Comments must be received not later than
the 30th day after the issue date of the Texas Register in which
this proposal appears.

The amended sections are proposed under Article 9.03 of the
Texas Business Corporation Act and Article 1396-9.04 of the
Texas Non-Profit Corporation Act, which provide the Secretary
of State with the power and authority reasonably necessary to
efficiently administer the Acts and to perform the filing responsi-
bilities imposed upon the Secretary of State.

The amended sections affect: Articles 2.05 and 8.03 of the Texas
Business Corporation Act; Article 1396-2.04 and Article 1396-
8.03 of the Texas Non-Profit Corporation Act; Articles 2.03 and
7.03 of Article 1528n, Texas Limited Liability Company Act, and
§1.03 of Article 6132a-1, Texas Revised Limited Partnership Act.

§79.31. Characters of Print Acceptable in Names.
(a) Entity names may consist of letters of the Roman alphabet,

Arabic numerals, and certain symbols capable of being reproduced on
a standard English language typewriter, or combination thereof.

PROPOSED RULES June 18, 2004 29 TexReg 5851



(b) No [Only upper case or capital letters, with no] distinction
as to type face or font in the presentation of an entity name[,] will be
recognized. Subscript or superscript characters cannot be entered into
the computer records of the secretary of state; consequently, such char-
acters will not appear above or below the other characters in the entity
name. Example: H

2
OwillappearasH2O.Thesecretaryof statehowever

will recognize the use of either upper or lower case letters in the presenta-
tion of the entity name.

(c) Arabic numerals include 0, 1, 2, 3, 4, 5, 6, 7, 8, and 9.

(d) The symbols recognized as part of a name may include ! "
$ % ’ ( ) * ? # = @ [ ] / + & and -.

§79.32. False Implication of Governmental Affiliation; False Impli-
cation of Purpose.

(a) The entity name may not be one that might falsely im-
ply governmental affiliation (example: Texas Real Estate Commission,
Inc.).

(b) The entity name may not imply a purpose that [which]
would be unlawful for the entity to conduct.

(1) The words [word] "insurance" or "surety" must be ac-
companied by other words that [which] remove the implication that
the entity purpose is to be an insurer. The name may include the phrase
"insurance agency," [or] "insurance agent," "surety agency," or "surety
agent."

(A) Example: John Hancock Insurance Company or
A-1 Surety Company would not be filed.

(B) Example: John Hancock Insurance Agency, Inc.[,]
orA-1 Surety Agents,Company would be filed.

(2) The words "bail bond" [and "surety"] imply an unlaw-
ful purpose as entities with these powers must be organized under the
Texas Insurance Code and these words may not be used in the name of
a business entity.

[(A)] Example: Ace Bail Bonds, Inc. would not be
filed.

[(B) Example: A-1 Surety Company.]

§79.34. Words of Incorporation or Organization.

(a) Words of incorporation include "company," "corporation,"
"incorporated," and, in the case of a foreign corporation, "limited," and
their acceptable abbreviations. The acceptable abbreviations are, re-
spectively: "Co.," "Corp.," "Inc.," and "Ltd." The words "companies,"
"corporations," "incorporation," and "unlimited" when used alone do
not satisfy the statutory requirements for words of incorporation.

(b) Words of organization of a domestic or foreign limited
partnership include "limited partnership," "limited," and their accept-
able abbreviations. The acceptable abbreviations are, respectively:
"L.P.," "LP," or "Ltd." The words "limited partnerships" or other
variations of the statutory terms when used alone are not acceptable.

(c) The words of organization of a domestic or foreign limited
liability company are "Limited Liability Company" or "Limited Com-
pany." The acceptable abbreviations are: "L.L.C.," "LLC," "LC," or
"L.C." In addition, the word "Limited" may be abbreviated as "Ltd."
or "LTD" and the word "Company" may be abbreviated as "Co." The
words "Limited" or "Company" or other variations of the statutory
terms when used alone are not acceptable.

(d) The words of organization of a domestic or foreign pro-
fessional limited liability company are "Professional Limited Liability
Company." The acceptable abbreviations are: "P.L.L.C." or "PLLC."

(e) Neither the words nor the abbreviations of the words of
incorporation or organization listed in subsections (a), (b), (c), or (d)
of this section may be used as a sufficient basis to distinguish among
otherwise deceptively similar or same names.

§79.39. Deceptively Similar Name.

A proposed entity name is deemed to be deceptively similar to an entity
name on file if any of the following conditions exist.

(1) The difference in the names consists in the use of differ-
ent words of incorporation or organization. Example: Sampson, Inc.,
is deceptively similar to Sampson Corporation.

(2) The difference in names consists in the use of different
articles, prepositions, or conjunctions [particles of speech]. Example:
The Slaughter Co. is deceptively similar to Slaughter Co.

(3) The difference consists in the use of periods, spaces,
or other spacing symbols that do not alter the names sufficiently to make
themreadily distinguishable [and symbols].

(A) Example: The following names are deceptively
similar:

(i) AGX Corp.;

(ii) A G X Corp;

(iii) A.G.X. Corp;

(iv) AG*X* Corp;

(v) A/G/XCorp; [AG&X Corp;]

[(vi) A&GX Corp;]

(vi) [(vii)] AG-X Corp.

(B) Example: Fair View Rest Home, Inc., is deceptively
similar to Fairview Rest Home, Inc.

(C) Example: A and B Trucking, Inc. is not deceptively
similar to AB Trucking,LLC.

(D) Example: DoubleXTireCompanyisnotdeceptively
similar to XX Tires, Inc., and neither Double X Tire Company nor XX
Tires, Inc. isdeceptively similar to2XTires Incorporated.

(4) The difference consists in the presence or absence of
letters that [which] do not alter the names sufficiently to make them
readily distinguishable. This includes the use of singular, plural or pos-
sessive terms. [This applies to names that are spelled differently, but
sound alike when spoken thus making the names difficult to distinguish
upon hearing.]

(A) Example: Exon, Exxonn, [or] Exxons, or Exxon’s
are deceptively similar to Exxon.

(B) Example: Centennial Alarm Systems Corp. is de-
ceptively similar to Centennial Alarm System Company. [Sentennial
Alarm Systems, Inc.]

(C) Example: Medina Media Cabinets LLC is decep-
tivelysimilar to Meddina’s MediaCabinets, Inc.

[(C) Example: Chemtech Corporation is deceptively
similar to Kemtek Incorporated.]

[(D) Example: AA Trucking is deceptively similar to
Double A Trucking.]

[(E) Example: Four Winds, Inc., is deceptively similar
to 4 Winds Corp. and IV Winds Inc.]

29 TexReg 5852 June 18, 2004 Texas Register



(5) The names are spelled differently or use alternative sym-
bols,butsoundalikewhenspoken,thusmakingthenamesphoneticequiv-
alents and difficult to distinguishuponhearing.

(A) Example: ChemtechCorporationisdeceptivelysim-
ilar to Kemtek Incorporated.

(B) Example: AandATrucking, Inc. isdeceptivelysimi-
lar to A & ATrucking Company.

(C) Example: FourWinds, Inc. isdeceptivelysimilar to4
Winds Corp. and IV Winds Ltd.

(6) Thedifferenceinnamesconsistsoftheuseofcommonab-
breviationsoracronyms for thesame term.

(A) Example: Johnson Bros. Company is deceptively
similar to Johnson Brothers Company.

(B) Example: The Commons Northwest, Inc. is decep-
tively similar toTheCommons NW,Company.

(C) Example: Central Texas Hideaways, LLC is decep-
tively similar to CenTexHideaways, Inc.

(D) Example: DFW Carpet Cleaning, Inc. is deceptively
similar toDallas-FortWorth CarpetCleaningCompany.

§79.41. Similar Requiring Letter of Consent Acceptable with Letter.

(a) A proposed name which is deemed to be similar requiring
letter of consent cannot be filed without a letter of consent. No waiver
of a required letter of consent will be allowed even though it may appear
that the existing entity is not actively engaged in business, is about to
change its name, be dissolved, forfeited, or merged out of existence.

(b) Theletterofconsentmustaccompanythedocumenttowhich
theconsent relates at the timeofsubmission.

(c) Upon the simultaneous submission of documents relating to
the formationof twoormorerelatedentities, consent for theuseofaname
that would be considered similar requiring consent will be implied. Ex-
ample: No letter of consent is required for the simultaneous formation of
ABC Ventures, Ltd., a Texas limited partnership, and its general partner,
ABC Ventures GP, LLC.

(d) If proposed entity name conflicts with more than one entity
name, the secretary of state will request that the letter of consent be
obtained from the entity with the longest continuous use of the entity
nameasdeterminedbytherecordsof thesecretaryofstate.

§79.43. Similarity of Names Requiring Letter of Consent.

A proposed entity name is similar to an existing name and requires a
letter of consent if any of the following conditions exists.

(1) The proposed entity name is the same as, or decep-
tively similar to, an entity name on file except for a geographical
designation at the end of the name. For purposes of this paragraph,
geographic designation includes the recognized name or abbreviation
of a city, county, state, country, lake or ocean, a region (Permian Basin,
Metroplex, Central Texas, etc.), a recognized subdivision within the
state, a continent, or a compass point of reference. For purposes of this
section, the termgeographic designation does not include streetnamesor
non-specific location termssuchas"International,""Gulf,"or"Central."

(A) Example: Bull and Bear Club of San Antonio
would need a letter of consent from Bull and Bear Club.

(B) Example: San Antonio Bull and Bear Club would
not need a letter of consent from Bull and Bear Club.

(C) Example: Acme, Ltd. would need a letter of consent
from Acme Southwest, Inc.

(D) Example: Exhibits International, LLC would not
need a letterofconsent from Exhibits, Inc.

(E) TempStaff, Inc. would need a letter of consent from
TempStaffofCentralTexas,LimitedPartnership.

(2) The first two or more words of a proposed entity name
are the same as, or deceptively similar to, the first two words of an
entity name on file, and are not frequently used in combination.

(A) Example: Houston Service and Supply, Inc., would
need a letter of consent from Houston Service, Inc.

(B) Example: Sunset Oil Co. would need a letter of
consent from Sunset Oil and Gas, Inc.

(C) Example: First Texas Mortgage and Title Company
would need a letter of consent from First Texas Mortgage Company.

(D) Example: Hot Dog Publications, Inc., would not
need a letter of consent from Hot Dog Enterprises Corp.

[(E) Example: Acme Electric Corporation would need
a letter of consent from Acme Electrical, Inc.]

(3) The proposed entity name is the same as, or deceptively
similar to, an entity name on file except for a numerical expression
which implies that the proposed entity is an affiliate of or in a series
with the existing entity. Example: A letter of consent from an existing
entity named United Company would be required in order to file any
of the following:

(A) United IV;

(B) United No. 7;

(C) United Phase Two;[.]

(D) United 2005.

(4) If the entity name on file has only one significant word
and the proposed entity name consists of the same word followed by
some other significant word, the proposed entity name is not similar
requiring letter of consent. Example: A letter of consent from an ex-
isting entity named United Company would not be required in order to
file any of the following:

(A) United Sales;

(B) United Service;

(C) United Supply;

(D) United Industries;

(E) United Associates;

(F) United International;

(G) United Systems;

(H) United Products;

(I) United Productions.

(5) The proposed entity name contains the same words as
an existing entity name but the words are inverted.

(A) Example: Energy Ventures, Inc., would need a let-
ter of consent from Ventures Energy Corp.

(B) Example: Austin Auto Parts, Inc., would need a let-
ter of consent from Auto Parts of Austin, Incorporated.

(6) The difference in the names consists in the use of the
term "companies." Example: Satterwhite Companies, Ltd. would need
a letter of consent from Satterwhite Corporation.

PROPOSED RULES June 18, 2004 29 TexReg 5853



(7) The proposed entity name is the same as or deceptively
similar to that of an existing entity name except for an Internet locator
designationat theendorat thebeginningof thename.

(A) Example: BusinessWorks.com, Inc. would need a
letterofconsent fromBusinessWorks,L.P.

(B) Example: WWW.ARTBEAT Company would need
a letterof consent fromArtBeats,LLC.

(8) Thedifferenceinnamesconsistsofwordsorcontractions
ofwordsthatarederivedfromthesamerootwordandthereisnootherdis-
tinguishing word in the name.

(A) Example: Magic Show, Inc. would need a letter of
consent from MagicalShow,Ltd.

(B) Example: Management Education Incorporated
wouldneed a letterofconsent fromManagement.eduL.P.

(C) Example: Acme Electrical Products Incorporated
wouldnotneeda letterofconsent fromAcmeElectricCompany.

§79.44. Alphabet Names.
Where a name or a unit of names consists of initials only or letters of
the alphabet, the combination of initials will be considered as one word
for the purpose of applying name availability rules.

(1) Example: The following are different "words" and are
not considered to be similar:

(A) A & A;

(B) AA [AAA];

(C) AAA [AAAA];

(D) ABA [A & B];

(E) AAB.[;]

[(F) AAAC.]

(2) Example: A & B Supply is not similar when compared
to A & B, Inc.

(3) Example: A+A [AA] Car Rental, Inc.[,] is deceptively
similar to A& A [Double A] Car Rental, Corp.

(4) Example: A and B Trucking, Inc. is not similar when
compared to AB Trucking,LLC.

§79.45. Surnames.
(a) A surname is considered to be a "word." Where a proposed

entity name contains a surname as the second "word" and contains a
given name or initials as a first "word" which is different from the first
"word" of an existing entity, the name is not similar.

(1) Example: E. G. Williams Electric Company is not sim-
ilar when compared to Williams Electric Company.

(2) Example: Jim Smith, Inc., is not similar when com-
pared to Smith, Inc.

(3) Example: Ralph A. Johnson, Inc., is not similar when
compared to Ralph Johnson, Inc.

(b) The use of a surname, or surnames, as part of a proposed
entity name is not similar if there is some other sufficient basis for
distinction of the two entity names.

(1) Example: Davis & Davis, P.C., is not similar when
compared to Davis & Davis Publication, Inc.

(2) Example: Allyn Investments, Inc. is not similar when
compared to Allan InvestmentsGroup,LLC.

(3) Example: Brown Manufacturing Company is decep-
tivelysimilar to Brown’s Manufacturing,Ltd.

(4) Example: Davis & Davis Publications, Inc. is not similar
when compared to DavisPublicationsCompany.

(5) Example: John Brown Manufacturing Company is not
similarwhen compared toJohn BrownSales, Inc.

(6) Example: Flores Family Company is not similar when
compared to Flores FamilyFoundation.

(7) Example: Conlee Construction Company is not similar
when compared toConley ConstructionIncorporated.

(8) Example: Parson & Parson Company would need a letter
ofconsent from Parson & Parson -Dallas, Inc.

§79.46. Exception for Churches andMinistries.

Entity names of churches will not be considered similar if there is
some sufficient basis for distinguishing the name from an existing en-
tity name.

(1) Example: First Baptist Church of Wimberley is not
similar when compared to First Baptist Church of Austin.

(2) Example: God in Heaven Ministries is not similar when
compared to God in Heaven Church.

§79.48. Matters Not Considered.

Only the proposed entity name, the current names of active (not re-
voked,cancelled,merged, [dead,] dissolved, or forfeited) entities, name
reservations, and name registrations for entities on file are considered
in determining the availability of the entity name for purposes of filing
with the secretary of state. Among matters not considered are the fol-
lowing:

(1) whether the purpose of a proposed entity is the same as
or similar to the purpose of an existing entity;

(2) whether the entities will be carrying out activities in the
same or nearby locations;

(3) whether an analogous situation has previously been
acted upon by the Corporations Section;

(4) whether an "opinion" as opposed to a final determina-
tion has previously been expressed by an employee of the secretary of
state in response to an oral or written request;

(5) whether an existing entity is actively engaged in busi-
ness, or has a telephone listing, or a location of a place of business;

(6) whether an existing entity is about to change its name,
or be dissolved, or merged out of existence;

(7) whether a response to an inquiry can be obtained from
an existing entity;

(8) whether the applicant has ordered stationery, opened a
bank account, signed a contract, or otherwise altered his position in the
expectation, hope, or belief that the proposed name would be available;

(9) whether the applicant is more or less important, exten-
sive, widely known, or influential than an existing entity;

(10) whether the applicant has a prior or superior right to
the use of a name apart from what might be shown on inspection of the
names of active entities on file in the entity records of the secretary of
state;

(11) whether infringement or unfair trade practice has oc-
curred or might occur;
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(12) whether an existing entity has filed [fled] for or intends
to file for bankruptcy; or

(13) whether an applicant’s submission of a document re-
lating to the entity name at issue was prior to the submission of the
document effecting the conflicting existing name.

§79.51. Limited Partnerships.
The name of a limited partnership as stated in its certificate of limited
partnership, a reserved or registered name, or the name under which a
foreign limited partnership is permitted to register in Texas as contained
in its application for registration as a foreign limited partnership, is
governed by the sections of this subchapter [under this undesignated
head].

§79.52. Limited Liability Companies.
The name of a limited liability company as stated in its articles of or-
ganization, a reserved or registered name, or the name under which
a foreign limited partnership is permitted to register to do business in
Texas as contained in its application for registration as a foreign limited
liability company is governed by the sections of this subchapter [under
this undesignated head].

§79.53. Restricted Words.
An entity name cannot include the words, "Olympic," "Olympiad," or
"Citius Altius Fortius," or a combination or simulation of those words
or use a trademark, trade name, symbol or insignia of the International
Olympic Committee or the United States Olympic Committee without
the authorization or permission of the United States Olympic Commit-
tee. Example: Olympian Tours, Inc. would require a letter of consent,
authorization, or no objection from the United States Olympic Com-
mittee. Example: Olympic Construction Company [Olympus Motor-
Sports, LLC] would require a letter of consent, authorization or no ob-
jection from the United States Olympic Committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403695
Lorna Wassdorf
Director, Business and Public Filings
Office of the Secretary of State
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 463-5561

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY
The Texas Health and Human Services Commission (the Com-
mission) proposes a new Subchapter A ("Introduction") and a
new Subchapter B ("Office of Inspector General") to implement
the additions and revisions to state statutes passed in the 78th
Legislature, 2003, through House Bills (HB) 2292 and 1743. The
Commission proposes to repeal Subchapter F and the sections
within Subchapter F. It also proposes amended, new, and re-
pealed sections within Subchapter G in an effort to redesign and
restructure the flow of the subchapter and ensure compliance

with federal regulations and statutes at 42 Code of Federal Regu-
lations (CFR), Parts 1001, 1002 and 455, the Texas Government
Code, Part 531, Human Resources Code, Chapter 32, the Oc-
cupations Code, Part 102, and to implement the additions and
revisions to state statutes passed through HB 2292 and 1743,
all of which are designed to strengthen the state’s ability to im-
prove fraud and abuse detection, investigation, criminal referral
and prosecution, and recovery of overpayments plus damages
and penalties against Texas Medicaid and health and human ser-
vices providers, recipients, and contractors. The rules provide an
increased effort to identify fraud or abuse prior to payments being
made to providers resulting in improved fiscal control of funds.
HB 2292 and 1743 also established the Office of Inspector Gen-
eral (Inspector General) within the Commission and consolidate
fraud, abuse, and waste investigations plus audit and other mul-
tiple compliance functions for Texas Medicaid and all health and
human services under the Inspector General. The Commission
proposes a title change of Chapter 371 to reflect the consolida-
tion of program integrity functions within the Office of Inspector
General and proposes a change to the title of Divisions 2 and 3
of Subchapter G to reflect the reorganization of the rules.

In Subchapter A, the Commission proposes new §371.1.

In Subchapter B, the Commission proposes new §§371.11,
371.13, 371.15, 371.17, 371.19, 371.21, 371.23, 371.25,
371.27, 371.29, 371.31, and 371.33.

In Subchapter F, the Commission proposes to repeal
§§371.1501, 371.1503, 371.1505, 371.1507 and 371.1509.

In Subchapter G, Division 1, the Commission proposes to
repeal §§371.1601, 371.1603, 371.1607, 371.1609, 371.1611,
371.1613, 371.1615, 371.1617, 371.1619, 371.1621, 371.1623,
371.1625, 371.1627, and 371.1629. The Commission proposes
to amend §371.1605. The Commission proposes to add new
§§371.1601, 371.1603, 371.1607, 371.1609, and 371.1611.

In Subchapter G, Division 2, the Commission proposes to add
new §§371.1613, 371.1615, 371.1617, and 371.1619. The
Commission proposes to repeal §§371.1641, 371.1643, and
371.1645.

In Subchapter G, Division 3, the Commission proposes to add
new §§371.1629, 371.1631, and 371.1633. The Commission
proposes to repeal §§371.1661, 371.1663, 71.1665, 371.1667,
371.1669, 371.1671, 371.1673, and 371.1675.

In Subchapter G, add a new Division 4, the Commission pro-
poses to add new §§371.1643, 371.1645, 371.1647, 371.1649,
371.1651, 371.1653, 371.1655, 371.1657, 371.1659, 371.1661,
371.1663, 371.1665, 371.1667, 371.1669, 371.1671, 371.1673,
371.1675, 371.1677, 371.1679, 371.1681, 371.1683, 371.1685,
371.1687, and 371.1689.

In Subchapter G, add a new Division 5, the Commission
proposes to add new §§371.1701, 371.1703, 371.1705, and
371.1707.

In Subchapter G, add a new Division 6, the Commission pro-
poses to add new §§371.1721, 371.1723, 371.1725, 371.1727,
371.1729, 371.1731, 371.1733, 371.1735, 371.1737, 371.1739,
and 371.1741.

Since one purpose of these revisions is to redesign and restruc-
ture the flow, the great majority of all language in the repealed
sections is reflected in the new proposed sections in a rear-
ranged form. There are some language changes to better clar-
ify the intent of rules, regulations and statutes, and policies and
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procedures. The great majority of these, however, reflect cur-
rent rules, regulation and statutes, and policies and procedures.
There are several new rules to comply with the provisions of fed-
eral and state regulations and statutes as described above and
to implement the new legislation contained in HB2292 and 1743.

Tom Suehs, Deputy Commissioner of Financial Services, has
determined that for the first five years that the proposed rules
and repeals are in effect, there will be a substantial cost savings
for state government as a result of enforcing or administering the
sections. The anticipated cost savings will come from additional
automated and manual enforcement tools to detect fraud and
abuse, additional tools to ensure the collection of overpayments
and penalties identified, and consolidating fraud and abuse pro-
gram integrity staff from various agencies allowing more flexibil-
ity to utilize resources more effectively and to the best benefit of
the state. There should be cost savings to the state in the first
two fiscal years 2004 and 2005 of approximately $78,335,428.
There should be no impact on local government.

Mr. Suehs has also determined that for each year of the first five
years the proposed rules and repeals are in effect, the public
will benefit from adoption of the rules and repeals. The antic-
ipated public benefit will be to ensure that Medicaid and other
health and human service providers defrauding or abusing the
programs or those providing inferior quality care will be identi-
fied, investigated, and excluded from participation and that over-
payments and penalties are recovered to the state. There is no
anticipated impact regarding access to care and there is no antic-
ipation of any increased cost of compliance for any size business.
There are no anticipated economic costs to persons who are re-
quired to comply with the proposed rules and repeals. There is
no anticipated impact on local employment.

The Commission has determined that the proposed rules are not
a "major environmental rule" as defined by §2001.0225, Govern-
ment Code. The proposed rules are not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The Commission has determined that the proposed rules do
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of governmental action and,
therefore, do not constitute a taking under §2007.043 Govern-
ment Code.

Written comments on the proposal may be submitted to Sharon
Thompson, Director, Medicaid Integrity, Office of Inspector Gen-
eral, Texas Health and Human Services Commission, P.O. Box
13247, Austin, Texas 78711-3247 within 30 days of publication
of this proposal in the Texas Register.

SUBCHAPTER A. INTRODUCTION
1 TAC §371.1

The new rule is proposed under §531.033 and §531.021, Texas
Government Code, which provides the Commission with broad
rulemaking authority; §32.021(a), (c), Human Resources Code,
provides that the Commission shall adopt necessary rules for the
proper and efficient administration of the medical assistance pro-
gram; 531.102 establishes the Office of Inspector General (for-
merly the Office of Investigations and Enforcement) and imposes
responsibility for investigation of fraud and abuse in the provi-
sion of health and human services and the enforcement of state
law relating to the provision of those services; the rules specif-
ically implement the provisions of HB2292 and 1743; 42 CFR

§455.13 requires the Medicaid agency have methods and crite-
ria for identifying suspected fraud and abuse cases and methods
for investigating fraud and abuse, and referring cases for criminal
prosecution; 42 CFR, Part 455 specifies all federal requirements
of the Commission to provide for Medicaid fraud and abuse pro-
gram integrity; 42 CFR §1002.2 provides authority for the Com-
mission to exclude Medicaid providers from participation in the
Medicaid program; 42 CFR Parts 1002 and 1001 provide all re-
quirements relating to exclusion of providers; and various other
state and federal statutes place requirements on the Commis-
sion to implement a fraud and abuse program integrity compo-
nent. The proposed rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

The proposed rule affects Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1. Purpose and Scope.

Medicaid and other Health and Human Services program integrity
requires that appropriate and medically necessary covered health care
services be delivered safely by qualified active providers to eligible
recipients in exchange for payment at rates and pursuant to codes and/or
contractualtermsestablishedpriortothedeliveryofservices. Allservices
billed must be provided by providers who are enrolled as a provider and
have signed a contract or provider agreement. Regardless of payment
methodology, program requirements, established through federal
and state statutes, federal regulations, administrative rules, program
rules, policies, procedures and manuals, and official explanations of
those rules, policies, procedures and manuals, prescribe and govern
appropriate delivery of and payment for health care services and items
within Medicaid and health and human services. The Health and Human
Services Commission (the Commission), through the Commission’s
Office of Inspector General (the Inspector General), is the state agency
responsible for ensuring the integrity of the Texas Medicaid program
and enforcing state administrative law related to suspected fraud, abuse,
overpayments, and waste in the provision of Medicaid and health and
human services. Inspector General staff are to pursue priority Medicaid
and other health and human services fraud and abuse cases. This chapter
sets forth the types of review, investigation, and audits performed by the
Commissiontoensureprogramintegrity,aswellas theCommission’sad-
ministrative enforcement and appeals procedures triggered by suspected
program violations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403703
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
SUBCHAPTER B. OFFICE OF INSPECTOR
GENERAL
1 TAC §§371.11, 371.13, 371.15, 371.17, 371.19, 371.21,
371.23, 371.25, 371.27, 371.29, 371.31, 371.33
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The new rules are proposed under §531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the medical
assistance program; 531.102 establishes the Office of Inspector
General (formerly the Office of Investigations and Enforcement)
and imposes responsibility for investigation of fraud and abuse
in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the
rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases
and methods for investigating fraud and abuse, and referring
cases for criminal prosecution; 42 CFR, Part 455 specifies all
federal requirements of the Commission to provide for Medicaid
fraud and abuse program integrity; 42 CFR §1002.2 provides
authority for the Commission to exclude Medicaid providers from
participation in the Medicaid program; 42 CFR Parts 1002 and
1001 provide all requirements relating to exclusion of providers;
and various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed rules meet the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.11. Purpose and Scope.

(a) The Office of Inspector General (the Inspector General)
is a division within the Health and Human Services Commission (the
Commission). The Inspector General is responsible for the investigation
of fraud and abuse in the provision of health and human services and the
enforcement of state law relating to the provision of those services. The
office administers program integrity and enforces program violations
to the extent of applicable law governing Medicaid and the provision of
other health and human services. This includes pursuing Medicaid and
other health and human services fraud, abuse, overpayment, and waste.
To accomplish this, the Inspector General has established several review
processes to distinguish payment discrepancies that can be corrected
through routine payment adjustment from those suspected to result from
program violation requiring investigation and possible administrative
enforcementor judicial action.

(b) The Inspector General establishes objectives and priorities
for the office that emphasize:

(1) coordinatinginvestigativeefforts toaggressivelyrecover
funds;

(2) allocating resources to cases that have the strongest sup-
portiveevidenceandthegreatestpotential for recoveryofmoney;and

(3) maximizing opportunities for referral of cases to the Of-
fice of theAttorney General.

(c) Inadditiontoperformingfunctionsanddutiesotherwisepro-
vided by law, the InspectorGeneralmay:

(1) assess administrative penalties otherwise authorized by
lawonbehalfof theCommissionorahealthandhumanservicesagency;

(2) request that the attorney general obtain an injunction to
prevent a person from disposing of an asset identified by the Inspector
General as potentially subject to recovery by the InspectorGeneraldue to
the person’s fraud or abuse;

(3) provide for coordination between the Inspector General
and special investigative units formed by managed care organizations
or entities with which managed care organizations contract to identify
and investigate fraudulent claims and other types of program abuse by
recipients and providers, and approve the plan of thespecial investigative
units to preventandreducefraud andabuse;

(4) audittheuseandeffectivenessofstateorfederalfunds,in-
cludingcontractandgrantfunds,administeredbyapersonorstateagency
receiving the funds fromahealthandhumanservicesagency;

(5) conduct investigations relating to the funds described by
paragraph (4)of this subsection; and

(6) recommendpoliciespromotingeconomicalandefficient
administration of the funds described by paragraph (4) of this subsection
and the prevention and detection of fraud and abuse in the administration
of those funds.

(d) The Inspector General may require employees of health and
humanservicesagencies toprovideassistance to the InspectorGeneral in
connectionwithitsdutiesrelatingtothereview,investigation,andauditof
fraud, abuse, and overpayment in the provision of health and human ser-
vices.

(e) TheInspectorGeneral isentitledtoaccesstoanyinformation
maintained by a health and human services agency, including internal
records, relevant to the functions of the office. This chapter sets forth the
types of activities performed by the Inspector General to ensure program
integrity.

(f) The Commission may obtain any information or technology
necessary to enable the Inspector General to meet its responsibilities as
mandated by state statute.

§371.13. Statutory Authority.

The statutory authority for this subchapter is provided by Texas Human
Resources Code, Chapters 32 and 36, Texas GovernmentCode §531.001
et seq.,TexasOccupations Code, Chapter 102, 42 United States Code, 42
CodeofFederalRegulations, and theSocialSecurityAct.

§371.15. Confidentialityof InvestigationRecords.

All information and materials subpoenaed or compiled by the Inspector
General in connection with an investigation are confidential and not
subject to disclosure under Chapter 552 of the Texas Open Records Act,
andnotsubject todisclosure,discovery,subpoena,orothermeansof legal
compulsion for their release to anyone other than the Inspector General
or its employees or agents involved in the investigation conducted by the
Inspector General, except that this information may be disclosed to the
Officeof theAttorneyGeneral and lawenforcementagencies.

§371.17. Detection.

The Inspector General utilizes automation as well as other techniques
to detect and identify program violations and possible fraud, abuse, and
overpayments. These automated detection systems are mandated by
state and federal statutes. One automated system is additionally required
to utilize neural network and learning technologies. These systems
detect patterns of inappropriate billing from which an overpayment is
identified immediately without the need for additional investigation.
They also detect anomalous billing and service patterns, which then
require investigationforevidenceofprogramviolations.

§371.19. Investigation.

The Inspector General initiates preliminary investigations as the result
of potential cases of fraud, abuse, or overpayments detected through the
automation detection tools, complaints, or referrals. If as the result of a
preliminaryinvestigation, itisdeterminedthatafull-scale investigationis
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necessary, InspectorGeneral investigatorswilldevelopallpertinent facts
and evidence to identify persons defrauding and abusing Medicaid and
other health and human service programs. During such investigations,
it may be necessary for the Inspector General to secure patient medical
records, other pertinent provider files, and files for which access may
be denied. For this instance, the Inspector General has been granted
subpoena authority to subpoena records and documents necessary and
pertinent to fraud and abuse cases.

§371.21. Subpoena Authority.

(a) The Inspector General may, upon a determination of good
cause, and with the approval of the Executive Commissioner or the
Executive Commissioner’s designee, issue a subpoena, in connection
with an investigation conducted by the Inspector General, to compel the
attendance of a relevant witness or the production of relevant evidence as
determined by the Inspector General. "Good cause" will be determined
from the specific circumstances of the investigation. Circumstances that
may result in a determination of "good cause" include, but are not limited
to, the following situations:

(1) A provider’s failure to comply with an OIG investigative
demand for the attendance of a relevant witness or the production of rele-
vant evidence;

(2) Aprovider’spasthistoryoffailingtocomplywithanOIG
investigative demand for the attendance of a relevant witness or the pro-
duction of relevant evidence;

(3) A reasonable belief that, without the issuance of a sub-
poena, relevantevidencewillbecompromised;

(4) A determination that there is an immediate threat to the
healthor safetyofa Medicaid recipient;or

(5) Asubstantial likelihoodof lossofstateorfederal funds.

(b) The subpoena may be served personally or by certified mail.
Failure to comply with a subpoena will result in the Inspector General,
throughtheAttorneyGeneral, filingsuit toenforce thesubpoenainastate
district court.

§371.23. Surety Bond.

(a) The Inspector Generalmay require each provider of medical
assistance in a provider type that has demonstrated significant potential
for fraud or abuse to file, with the Inspector General, a surety bond in a
reasonable amount. The amount of the surety bond shall not exceed the
maximum amount allowed by state or federal law, plus the maximum
amountofpenaltiesallowedbystate and federal law.

(b) The Inspector General will require a provider of medical
assistance or person to file, with the Inspector General, a surety bond
in a reasonable amount if the Inspector General identifies a pattern of
suspected fraud or abuse involving criminal conduct relating to the
provider’s services under the program that indicates the need for pro-
tection against potential future acts of fraud or abuse. The amount of the
surety bond shall not exceed the maximum amount allowed by state or
federal law, plus the maximum amount of penalties allowed by state and
federal law.

(c) The surety bond required of a provider or person, by the
Inspector General, under subsections (a) and (b) of this section must be
payable to the Commission to compensate the Commission for damages
resulting from, or penalties or fines imposed in connection with, an act of
fraudorabusecommittedbytheproviderorpersonunder theprogram.

(d) The Inspector General may require a provider of medical
assistance or person to file, with the Inspector General, a surety bond
in an amount and manner specified by the Inspector General. A surety
bond may be required if the Inspector General identifies a pattern of

suspected fraud or abuse that involves criminal conduct that relates to the
provider’s services under the programand that indicates the need forpro-
tection against potential loss of recoupment of overpayments, penalties,
damages, or other debts assessed against the provider by the Inspector
General, due to potential default of the provider or failure of the provider
to reimburse the Inspector General assessed amounts. Among other
reasons, a surety bond may be imposed in connection with a settlement
agreement, a provisional, probationary, or closed end contract, or as a
condition of reinstatement.

(e) Subject to subsections (f) or (g) of this section, the Inspector
General may require each provider of medical assistance that establishes
a resident’s trust fund account to post a surety bond to secure the account.
The bond must be payable to the Commission to compensate residents of
the bonded provider for trust funds that are lost, stolen, or otherwise un-
accounted for if the provider does not repay any deficiency in a resident’s
trust fundaccount to theperson legallyentitled toreceive the funds.

(f) For that portion of a case involving a resident’s trust fund ac-
counts, the InspectorGeneralwill not require the amountofa surety bond
posted for a single facility provider under subsection (e) of this section
to exceed the average of the total average monthly balance of all of the
provider’sresidenttrustfundaccountsforthe12-monthperiodpreceding
the bond issuance or renewal date. This limitation does not apply to any
other typeofviolationsother thanresident trust fundaccounts.

(g) If an employee of a provider of medical assistance is respon-
sibleforthelossoffundsinaresident’strustfundaccount,theresident,the
resident’s family, and theresident’s legal representative arenotobligated
tomakeanypaymentstotheproviderthatwouldhavebeenmadeoutofthe
trust fund had the loss notoccurred.

(h) Failure by a provider or person to post a surety bond timely
and as required by the Inspector General may result in imposition of any
of the administrative actions or sanctions, as specified in §371.1631 and
§371.1643, and/or imposition of damages and penalties, as specified in
§371.1721 et seq. of subchapterG.

(i) Surety bonds required by the Inspector General are consid-
ered administrative actions. Administrative actions are further described
inSubchapterG,§371.1629and§371.1631 of this title.

§371.25. Injunction to Prevent Disposing of Assets and Application to
Debts.

Based on the results of investigative findings and evidence that potential
fraudorabuseexistsanda potentialoverpayment,penalty,ordamagehas
been identified, a method that may be used by the Inspector General, as a
fiduciary for the state, is injunctive relief. The purpose of the injunctive
relief is to ensure assets remain to reimburse the state monies owed such
as recoupment of overpayments and assessed damages and penalties.
The Inspector General may request that the Attorney General obtain
an injunction to prevent a provider or person from disposing of an asset
identified by the Inspector General as potentially subject to recovery by
the Inspector General due to the provider’s or person’s fraud or abuse.
Upon final resolution of the case, any funds derived from the forfeited
asset(s), after offsetting any expenses attributable to the sale of those
assets,will beapplied,by the InspectorGeneral, to theunpaiddebt.

§371.27. ProhibitionagainstSolicitationofMedicaidorCHIPRecipi-
ents.

(a) A provideror person who furnishesservices,under the Med-
icaidprogramorChildHealthInsurancePlanprogram,mustcomplywith
Chapter102,OccupationsCode.

(b) A provider or person is prohibited from offering to pay or
agreeing to accept, directly or indirectly, overtly or covertly any remu-
neration in cash or in kind to or from another for securing or soliciting a
patient or patronage for or from a person licensed, certified, or registered
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or enrolled as a provider or otherwise by a state health care regulatory or
health and human service agency.

(c) A provider or person is prohibited from any of the provisions
or actions relating to bribe, kickback, rebate, or inducement specified in
SubchapterG,§371.1721 of this title.

(d) Providers or persons in violation of the prohibition against
solicitation may be excluded from participation in the Medicaid and
CHIPprogramsandmayhave their contract toparticipatecancelled.

§371.29. RandomPrepaymentReview.
The Inspector General may perform a random prepayment review of
claims submitted by Medicaid providers for reimbursement todetermine
whether the claim involves fraud or abuse. Suspect claims identified
through thisprocess may result in:

(1) impositionofarecoupmentofoverpaymentsand/orother
pertinentadministrative sanctionsor actions;

(2) initiationofa full-scale fraudandabuse investigation;

(3) referral for criminal or civil investigation and prosecu-
tion;

(4) withholding payment of these claims for not more than
five(5)workingdayswithoutnoticetotheproviderforwhichclaimswere
submitted.

§371.31. FederalFelony Match.
The Inspector General will implement a system to cross-reference data
collected for the programs identified in §531.008(c) of the Government
Code with the list of fugitive felons maintained by the federal govern-
ment. Thepurposeof thedatamatchistoidentifyfugitivefelonswhomay
be enrolled as providers or recipients in the Medicaid and other health
and human service programs or in the assistance programs served by the
health and human serviceagencies.

§371.33. On-SiteReviewsofProspectiveProviders.
(a) The Inspector General may implement procedures targeted

at minimizing the potential for fraud, abuse, false statements, misrep-
resentations, and omissions by prospective Medicaid providers. The
Inspector General may conduct on-site reviews of providers who have
applied toprovide services to recipients.

(b) On-SiteReviewCriteria and Effect.

(1) During its on-site review, the Inspector General will de-
termine whether or not an applicant has the ability to provide the services
proposed within its application. To make this determination, personnel
will conduct the inspections and interviews set forth in subsection (c)
of this section (relating to Scope of Review), and evaluate information
gathered thereby within the context of applicable industry standards,
including state or federal governmental licensing and/or certification
standards thatapply to theapplicantunder review.

(2) In the event an on-site review reveals that a provider is
not capable of delivering the services proposed within its application
or develops other evidence of fraud, abuse, false statements, misrepre-
sentations, or omissions, the application may be denied. The Inspector
General also may forward to the Attorney General or other appropriate
law enforcement agency any information discovered during an on-site
review that the Inspector General believes warrants further evaluation in
a lawenforcement context.

(c) Scope ofReview.

(1) Inspections and interviews. During on-site reviews,
InspectorGeneralpersonnelmay:

(A) inspectaprovider’ssiteforphysicalcompliancewith
stateandfederal law governingMedicaid providers;

(B) reviewandverify licenses,certifications,andaccred-
itation requiredbyorrelevant to theMedicaidprogram;

(C) interview randomly selected provider staff-mem-
bers,patients, and patients’ familymembers;

(D) reviewrandomlyselectedpatients’medical records;

(E) review business records, as determined necessary by
the InspectorGeneral, ofprospectiveprovider; and

(F) verify any and all items in the application for partici-
pation,contract,provideragreement,oranyotherdocumentssuppliedfor
purposes ofprovider enrollment.

(2) Personnel shall conduct all interviews during on-site
reviews in accordance with a standard format consistent with interview
procedures established for survey and investigation of existing Medicaid
providers.

(3) HomeHealth Agenciesand DurableMedicalEquipment
Providers. For all prospective providers of home health care and durable
medical equipment,personnelmust research and confirmcompliance by
the provider with applicable requirements of the Balanced Budget Act of
1997 and §32.024 of the TexasHuman Resources Code, regarding surety
bondsandthefinancial conditionof theprovider’sbusiness.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403704
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
SUBCHAPTER F. PILOT PROGRAM: ON-SITE
REVIEWS OF PROSPECTIVE PROVIDERS
1 TAC §§371.1501, 371.1503, 371.1505, 371.1507, 371.1509

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under §531.033 and §531.021, Texas
Government Code, which provides the Commission with broad
rulemaking authority; §32.021(a), (c), Human Resources Code,
provides that the Commission shall adopt necessary rules for the
proper and efficient administration of the medical assistance pro-
gram; 531.102 establishes the Office of Inspector General (for-
merly the Office of Investigations and Enforcement) and imposes
responsibility for investigation of fraud and abuse in the provi-
sion of health and human services and the enforcement of state
law relating to the provision of those services; the rules specif-
ically implement the provisions of HB2292 and 1743; 42 CFR
§455.13 requires the Medicaid agency have methods and crite-
ria for identifying suspected fraud and abuse cases and methods
for investigating fraud and abuse, and referring cases for criminal
prosecution; 42 CFR, Part 455 specifies all federal requirements
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of the Commission to provide for Medicaid fraud and abuse pro-
gram integrity; 42 CFR §1002.2 provides authority for the Com-
mission to exclude Medicaid providers from participation in the
Medicaid program; 42 CFR Parts 1002 and 1001 provide all re-
quirements relating to exclusion of providers; and various other
state and federal statutes place requirements on the Commis-
sion to implement a fraud and abuse program integrity compo-
nent. The proposed rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1501. Purpose of Pilot Program.
§371.1503. On-Site Review Criteria and Effect.
§371.1505. Selection of Counties.
§371.1507. Selection of Prospective Providers To Be Reviewed.
§371.1509. Scope of Review.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403705
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
SUBCHAPTER G. LEGAL ACTION RELATING
TO PROVIDERS OF MEDICAL ASSISTANCE
DIVISION 1. FRAUD OR ABUSE INVOLVING
MEDICAL PROVIDERS
1 TAC §§371.1601, 371.1603, 371.1607, 371.1609, 371.1611,
371.1613, 371.1615, 371.1617, 371.1619, 371.1621, 371.1623,
371.1625, 371.1627, 371.1629

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under §531.033 and §531.021, Texas
Government Code, which provides the Commission with broad
rulemaking authority; §32.021(a), (c), Human Resources Code,
provides that the Commission shall adopt necessary rules for the
proper and efficient administration of the medical assistance pro-
gram; 531.102 establishes the Office of Inspector General (for-
merly the Office of Investigations and Enforcement) and imposes
responsibility for investigation of fraud and abuse in the provi-
sion of health and human services and the enforcement of state
law relating to the provision of those services; the rules specif-
ically implement the provisions of HB2292 and 1743; 42 CFR
§455.13 requires the Medicaid agency have methods and crite-
ria for identifying suspected fraud and abuse cases and methods
for investigating fraud and abuse, and referring cases for criminal
prosecution; 42 CFR, Part 455 specifies all federal requirements

of the Commission to provide for Medicaid fraud and abuse pro-
gram integrity; 42 CFR §1002.2 provides authority for the Com-
mission to exclude Medicaid providers from participation in the
Medicaid program; 42 CFR Parts 1002 and 1001 provide all re-
quirements relating to exclusion of providers; and various other
state and federal statutes place requirements on the Commis-
sion to implement a fraud and abuse program integrity compo-
nent. The proposed rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1601. Department Responsibility.
§371.1603. Confidentiality of Fraud or Abuse Investigation Records.
§371.1607. Department Responsibilities in Relation to Provider
Fraud and Abuse.
§371.1609. Grounds for Fraud Referral and Administrative Sanc-
tion.
§371.1611. Administrative Sanctions/Actions, Restitution, and Re-
coupment.
§371.1613. Definitions.
§371.1615. Administrative Sanctions and Actions.
§371.1617. Scope of Sanction.
§371.1619. Imposing a Sanction.
§371.1621. Notice of Adverse Action.
§371.1623. Informing Other Interested Parties.
§371.1625. Provider Education.
§371.1627. Request for Reinstatement.
§371.1629. Obligation of Health Care Practitioners and Providers.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403706
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 2. RECOVERY OF BENEFITS
WRONGFULLY RECEIVED
1 TAC §§371.1641, 371.1643, 371.1645

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under §531.033 and §531.021, Texas
Government Code, which provides the Commission with broad
rulemaking authority; §32.021(a) and (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the med-
ical assistance program; §531.102 establishes the Office of
Inspector General (formerly the Office of Investigations and
Enforcement) and imposes responsibility for investigation of
fraud and abuse in the provision of health and human services
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and the enforcement of state law relating to the provision of
those services; the rules specifically implement the provisions
of House Bill 2292 and House Bill 1743; 42 CFR §455.13
requires the Medicaid agency have methods and criteria for
identifying suspected fraud and abuse cases and methods for
investigating fraud and abuse, and referring cases for criminal
prosecution; 42 CFR Part 455 specifies all federal requirements
of the Commission to provide for Medicaid fraud and abuse
program integrity; 42 CFR §1002.2 provides authority for the
Commission to exclude Medicaid providers from participation
in the Medicaid program; 42 CFR Part 1001 and Part 1002
provide all requirements relating to exclusion of providers; and
various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed repeal meets the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed repeal affects Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1641. Department Responsibility.
§371.1643. Recovery from Providers.
§371.1645. Recovery When Fraud Is Involved.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403710
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 3. CIVIL MONETARY PENALTIES
1 TAC §§371.1661, 371.1663, 371.1665, 371.1667, 371.1669,
371.1671, 371.1673, 371.1675

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under §531.033 and §531.021, Texas
Government Code, which provides the Commission with broad
rulemaking authority; §32.021(a) and (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the med-
ical assistance program; §531.102 establishes the Office of
Inspector General (formerly the Office of Investigations and
Enforcement) and imposes responsibility for investigation of
fraud and abuse in the provision of health and human services
and the enforcement of state law relating to the provision of
those services; the rules specifically implement the provisions
of House Bill 2292 and House Bill 1743; 42 CFR §455.13
requires the Medicaid agency have methods and criteria for
identifying suspected fraud and abuse cases and methods for
investigating fraud and abuse, and referring cases for criminal
prosecution; 42 CFR Part 455 specifies all federal requirements

of the Commission to provide for Medicaid fraud and abuse
program integrity; 42 CFR §1002.2 provides authority for the
Commission to exclude Medicaid providers from participation
in the Medicaid program; 42 CFR Part 1001 and Part 1002
provide all requirements relating to exclusion of providers; and
various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed repeal meets the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed repeal affects Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1661. Definitions.

§371.1663. Liability.

§371.1665. Maximum Amount.

§371.1667. Exemptions.

§371.1669. Determining the Amount.

§371.1671. Assessment of a Civil Monetary Penalty.

§371.1673. Payment of a Civil Monetary Penalty.

§371.1675. Prohibited Use of Civil Monetary Penalties in Cost Re-
ports or Claims.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403712
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
SUBCHAPTER G. LEGAL ACTION RELATING
TO PROVIDERS OF MEDICAL ASSISTANCE
DIVISION 1. FRAUD OR ABUSE AND
ADMINISTRATIVE ENFORCEMENT
INVOLVING MEDICAID
1 TAC §§371.1601, 371.1603, 371.1605, 371.1607, 371.1609,
371.1611

The amendment and new sections are proposed under
§531.033 and §531.021, Texas Government Code, which
provides the Commission with broad rulemaking authority;
§32.021(a) and (c), Human Resources Code, provides that
the Commission shall adopt necessary rules for the proper
and efficient administration of the medical assistance program;
§531.102 establishes the Office of Inspector General (formerly
the Office of Investigations and Enforcement) and imposes
responsibility for investigation of fraud and abuse in the pro-
vision of health and human services and the enforcement of
state law relating to the provision of those services; the rules
specifically implement the provisions of House Bill 2292 and
House Bill 1743; 42 CFR §455.13 requires the Medicaid agency
have methods and criteria for identifying suspected fraud and
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abuse cases and methods for investigating fraud and abuse,
and referring cases for criminal prosecution; 42 CFR Part 455
specifies all federal requirements of the Commission to provide
for Medicaid fraud and abuse program integrity; 42 CFR §1002.2
provides authority for the Commission to exclude Medicaid
providers from participation in the Medicaid program; 42 CFR
Part 1001 and Part 1002 provide all requirements relating to
exclusion of providers; and various other state and federal
statutes place requirements on the Commission to implement
a fraud and abuse program integrity component. The proposal
meets the mandates of the state and federal statutes delineated
above and the state statutes above provide the Commission
with broad rulemaking authority for the implementation of those
mandates.

The proposed amendment and new sections affect Chapter 531,
Texas Government Code, and Chapter 32, Human Resources
Code.

§371.1601. Definitions.
The following words and terms, when used in this subchapter, shall have
the followingmeanings,unless thecontext clearly indicatesotherwise.

(1) Abuse--Practices that are inconsistent with sound fiscal,
business,ormedicalpracticesandthatresult inunnecessaryprogramcost
or in reimbursement for services that are not medically necessary; do not
meet professionally recognized standards for health care; or do not meet
standards required by contract, statute, regulation, previously sent inter-
pretations ofany of the items listed,orauthorized governmental explana-
tions ofany of the foregoing.

(2) Affiliates--Persons associated with one another so that
any one of them directly or indirectly controls or has the power to control
another in whole or in part or meets any portion of the definition for
"Affiliate Relationship" established at §371.1643 of this subchapter
(relating to Use of Sanctions).

(3) Agent--Any person, company, firm, corporation, em-
ployee, independent contractor, or other entity or association legally
actingforor in theplaceofanotherpersonorentity.

(4) At the time of the request--A requirement to produce re-
quested records,upon request, at that time,withoutdelay.

(5) CHIP--Children’sHealth InsuranceProgram.

(6) Claim--Requests for payment or reimbursement related
to services or items delivered within the Medicaid program, which are
submitted by a provider to the Medicaid claims administrator or an
operating agency either directly by a provider or indirectly through a
managed care organization.

(7) ClaimsAdministrator--Theagentdesignatedby anoper-
ating agency to processandpay Medicaid providerclaims.

(8) Closed-end Contract--A contract or provider agreement
for a specific period of time. It may include any specific requirements or
provisions deemed necessary by the Inspector General to ensure the pro-
tection of the program. It must be renewed for the provider to continue to
participate in theMedicaid Program.

(9) Commission--The Texas Health and Human Services
Commission.

(10) Controlled substances--"Controlled substance" as
defined by the Texas Controlled Substances Act (Texas Health and
Safety Code, Chapter 481) or its successor and the Federal Controlled
SubstancesAct (21 USCA§8.01etseq.) or its successor.

(11) Convictionorconvicted--Apersonisconsideredtohave
been convicted when:

(A) A judgment of conviction has been entered against
an individual or entity by a federal, state, or local court, regardless of
whether:

(i) Thereisapost-trialmotionoranappealpending,or

(ii) The judgment of conviction or other record relat-
ingto thecriminalconducthasbeenexpungedorotherwise removed;

(B) A federal, state, or local court has made a finding of
guilty against an individualor entity;

(C) A federal, state, or local court has accepted a plea of
guiltyornolo contendere by anindividualorentity;or

(D) An individual or entity has entered into participation
in a firstoffender,deferred adjudication orother program orarrangement
where judgmentofconviction hasbeen withheld.

(12) Exclusion--Means that items or services furnished,
ordered, or prescribed by a specified individual or entity will not be reim-
bursedunderMedicare,Medicaidandallotherstatehealthcareprograms
until the individualor entity is reinstated by the Inspector General. When
excluded,anyprovidercontract/agreementwiththeexcludedpersonorin
which theexcluded person isaffiliated iscanceled. Anexcluded provider
ceases tobea"provider",asdefined in this section,upontheeffectivedate
of their exclusion, thus for purposes of this subchapter, they become a
"person", asdefined in this section.

(13) Failure to grant immediate access--The failure to grant
access to records, documents, or premises, upon reasonable request and
as requested, for the purpose of reviewing, examining, and securing
custody of records, access to, disclosure of, and custody of copies or
originals of any records, documents, or other requested items, and others
specified in §371.1643(e) of this subchapter, as determined necessary by
the Inspector General or those specified in §371.1643(e) of this subchap-
ter to perform statutory functions. Further definition and clarification is
provided in§371.1643(e) of this subchapter.

(14) Falsestatementormisrepresentation--Anystatementor
representation that is inaccurate, incomplete,ornot true.

(15) Federal financial participation (FFP)--The federal gov-
ernment’sshareofastate’sexpendituresundertheMedicaidprogramand
other benefit programs.

(16) Fraud--Any act that constitutes fraud under applicable
federalorstatelaw, includinganyintentionaldeceptionormisrepresenta-
tion made by a person with the knowledge that the deception could result
insomeunauthorizedbenefit to thatpersonorsomeotherperson.

(17) Health MaintenanceOrganization (HMO)--A public or
privateorganizationorganizedunder state lawthat isa federallyqualified
HMO or that meets the definition of HMO within this state’s Medicaid
plan.

(18) HHS--A health and human service agency under the
umbrella of the Health and Human Services Commission (the Commis-
sion), including the Commission, a program or service provided under
theauthorityof theCommissionorahealthandhumanserviceagency.

(19) Immediate family member--A person’s spouse; natural
or adoptive parent; child or sibling; stepparent, stepchild, stepbrother or
stepsister; father-, daughter-, son-, brother- or sister-in-law; grandparent
orgrandchild;or spouseofagrandparentorgrandchild.

(20) Indirect ownership interest--Includes an ownership
interest through any other entities that ultimately have an ownership
interest in the provider or person, as defined in this section, at issue. (For
example, an individual has a 10 percent ownership interest in the entity
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at issue if they have a 20 percent ownership interest in a corporation that
whollyownsasubsidiary that isa50percentownerof theentityat issue.)

(21) Inducement--An attempt to entice or lure an action on
the part of another in exchange for, without limitation, a service, cash in
any amount, entertainment, orany itemofvalue.

(22) Inpatient institutional services--Inpatient services pro-
videdbyhospitalsand long-termcare facilities.

(23) Licensing authority adverse action--Any action by a
stateorfederal licensingentity (includingothersimilarauthority)against
conduct that adversely affects the status of the license. Action includes
revocation or suspension of a license as well as reprimand, censure, or
probation.

(24) Managed Care Organization (MCO)--Any person that
is authorized or otherwise permitted by law to arrange for or provide a
managed care plan.

(25) Managed Care Plan--A plan under which a person
undertakes to provide, arrange for, pay for, or reimburse any part of the
costofanyhealthcareservice. Apartof theplanmustconsistofarranging
for or providing health care services on a prepaid basis through insurance
or otherwise, as distinguished from indemnification against the cost of
those services.

(26) Medicaid Claims Administrator--The contractor that
administers thestate’sMedicaidprogramclaims.

(27) Medicaid Fraud Control Unit (MFCU)--The division
within the attorney general’s office that is responsible for investigating
suspected Medicaid provider fraud and physical abuse or neglect of
patients in institutional settings.

(28) Medicaid Integrity Division (MI)--The division within
the Commission’s Office of Inspector General (OIG) that investigates
fraud and abuse and administratively enforces program violations
through administrative sanctions and/or refers for criminal investigation
of suspected fraud or patient abuse related to the provision and payment
of servicesor itemswithin theTexasMedicaid Program.

(29) Member of Household--With respect to a person, as de-
fined in this section, with whom they are sharing a common abode as part
of a single-family unit, including domestic employees,partners, and oth-
erswho live togetheras a family unit.

(30) Office of Inspector General (OIG)--The office within
the Commission responsible for the investigation of fraud and abuse and
with ensuring program integrity within the Texas Medicaid Program and
other health and human services provided by the state and the enforce-
mentof state lawrelating to theprovisionof those services.

(31) Open-end Provider Agreement--An agreement thathas
no specific termination date and continues in force as long as both parties
agree.

(32) Operatingagency--Astateagencythatoperatesanypart
of the Texas Medicaid Program.

(33) Overpayment--The amount paid by Medicaid to a
provider or person that exceeds the amount to which the provider or
person is entitled under §1902 of the Social Security Act for a service
or item furnished within the Medicaid program, and that is required to
be refunded under §1903 of the Social Security Act. This also includes
all overpayments specified in Division 5 of this subchapter. Any funds
received greater than that to which the provider is entitled, whether
obtained through error, misunderstanding, abuse, or fraud is considered
to be an overpayment.

(34) Ownership interest--An interest in the capital, the stock
ortheprofitsoftheentityoranymortgage,deed,trustornote,orotherobli-
gationsecuredinwholeor inpartbythepropertyorassetsof theperson,as
defined in this section.

(35) Payment Hold (Suspension of Payments)--An admin-
istrative sanction that withholds all or any portion of payments due a
provider until the matter in dispute, including all investigation and legal
proceedings, between the provider and the Commission or an operating
agency or its agent(s) are resolved. This is a temporary denial of reim-
bursementundertheMedicaidprogramforitemsorservicesfurnishedby
a specified provider.

(36) Person--An individual, firm, association, partnership,
corporation,agency, institution,orotherorganizationor legalentity.

(37) Probationary Contract--A contract or provider agree-
ment for any period of time. It may include any special requirements
or provisions deemed necessary by the Inspector General to ensure the
protection of the program. It must be renewed by the Inspector General
for theprovider to continue toparticipate in theprogram.

(38) Practitioner--Aphysicianorotherindividuallicensedor
certifiedunder state lawtopractice theirprofession.

(39) Professionally Recognized Standards of Health
Care--Statewide or national standards of care, whether in writing or not,
that professional peers of the individual or entity whose provision of care
is an issue, recognize as applying to those peers practicing or providing
care within the State of Texas. When the Food and Drug Administration
(FDA), the Centers for Medicare and Medicaid Services (CMS), or the
Public Health Service (PHS), has declared a treatment modality not to be
safe and effective,persons who employ such a treatmentmodality willbe
deemed not to meet professionally recognized standards of health care.
This definition shall not be construed to mean that all other treatments
meetprofessionally recognizedstandards.

(40) Program Violation--A failure to comply with a Med-
icaid provider contract or agreement, the Texas Medicaid Provider
Procedures Manual or other official program publications or any state or
federal statute or regulation applicable to the Texas Medicaid Program,
including any official written explanation or interpretation of the above.
Fraud and abuse are program violations, but not all program violations
are included in fraud and abuse. Program violations are delineated in
§371.1617of this subchapter (relating toProgramViolations).

(41) Provider

(A) Any person or legal entity, including a managed care
organizationandtheir subcontractors, furnishingMedicaidorotherHHS
services under a provider agreement or contract in force with a Medicaid
or other HHS operating agency, a Medicaid Claims Administrator, and
hasaprovidernumber issuedbytheCommissionor itsdesigneeto:

(i) providemedicalassistance,Medicaid,oranyother
HHS service in any HHS program under contract or provider agreement
with the Commission or itsdesignee;or

(ii) provide third-party billing services under a
contractorprovideragreementwith theCommissionor itsdesignee.

(B) An excluded provider ceases to be a "provider", as
defined in this section, upon the effective date of their exclusion, thus for
purposes of this subchapter, they become a "person", as defined in this
section.

(42) Provisional Contract--A contract or provider agree-
ment for any period of time. It may include any special requirements
or provisions deemed necessary by the Inspector General to ensure the
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protection of the program. It must be renewed by the Inspector General
for the provider tocontinue to participate in theprogram.

(43) Reasonable request--A request for the provider or
person to provide original records and documents, or copies of original
records and documents, or access to records, documents, or premises,
as specified in §371.1643(e) of this subchapter, made by a properly
identified agent of the Commission or another state or federal agency
identified in §371.1643(e) of this subchapter, hours that the business or
premises is open for business.

(44) Recipient--A person eligible for and covered by the
Medicaidorany otherHHSprogram.

(45) Recoupment of overpayment--A sanction imposed
to recover funds paid to the provider or person to which they were not
entitled. Recoupment of overpayments may be accomplished through a
lump sum ormonthly paymentsby the provideror person to the Inspector
General or, with the approval of the Inspector General, a provider’s
or person’s payments may be reduced by a percentage, up to 100% of
payments, to apply the unpaid funds to offset the overpayment owed.
The recoupment will apply to all previously submitted, pending, and
subsequently submitted claims to offset overpayments previously made
to the provider or person.

(46) Requesting Agency--A governmental agency (or its
authorized representative or agent) that is authorized to review and rea-
sonably is asking to see a provider’s documentation or records or that is
directedorotherwiseauthorized byfederalor statestatute to reviewmed-
ical recordsand/orotherdocumentationthatprovidersmustmaintainand
disclose to such agencies in order to participate in the Medicaid program
and records and documents necessary for the Office of Inspector General
to fulfill its statutory mandates to review and investigate providers and
persons for fraud and abuse; e.g., the Commission, the relevantoperating
agency, Texas Attorney General’s Medicaid Fraud Control Unit, U.S.
Department of Health and Human Services. See also the definition for
"ReasonableRequest" listed inparagraph (43)of thissection.

(47) Restricted reimbursement--An administrative sanction
that limitsordeniespaymentofa provider’s Medicaid claims for specific
procedures for a specified time period for services that the provider has
abused or has billed inappropriately. The provider may be eligible to be
paid forcertain other services.

(48) Services--The types of medical assistance specified in
§1905(a)of theSocialSecurityAct (42 U.S.C.§1396d(a)).

(49) Solicitation--Offering to pay or agreeing to accept,
directly or indirectly, overtly or covertly any remuneration in cash or in
kind toorfromanotherforsecuringor solicitingapatientorpatronagefor
or from a person licensed, certified,or registered orenrolled as a provider
or otherwise by a state health care regulatory orhealth and human service
agency.

(50) Statehealthcareprogram--Anyprogramthathas:

(A) A state plan approved under Title XIX of the Social
Security Act (Medicaid);

(B) AnyprogramreceivingfundsunderTitleVof theAct
orfromanallotment toaStateundersuch title(MaternalandChildHealth
ServicesBlock Grantprogram);or

(C) Any program receiving funds under Title XX of the
Act or from any allotment to a State under such title (Block Grants to
States for Social Services).

(51) Subcontractor--Means:

(A) an individual, agency or organization to which a dis-
closing entity (provider) has contracted or delegated some of its manage-
mentfunctionsorresponsibilitiesofprovidingmedicalcaretoitspatients;
or

(B) an individual, agency or organization with which
a fiscal agent has entered into a contract, agreement, purchase order, or
leasetoobtainspace,equipment,orservicesprovidedundertheMedicaid
agreement.

(52) Suspension of payments (payment hold)--The with-
holding of all or any portion of payments for items or services furnished
by a specified provider and due a provider until the matter in dispute
betweentheproviderandtheDepartmentoragent is resolved.

(53) Title XVIII--Title XVIII (Medicare)of theSocialSecu-
rity Act.

(54) Title XIX--Title XIX (Medicaid) of the Social Security
Act.

(55) Title XX--SocialServicesBlock Grantof the SocialSe-
curity Act.

§371.1603. Overview of Inspector General Responsibility Relating to
Investigation,ReferralandAdministrativeEnforcement inMedicaid.

(a) The Office of Inspector General (the Inspector General),
throughtheMedicaidIntegritydivision,isresponsibleforminimizingthe
opportunity for fraud, abuse,overpayments, and wastewithin theMedic-
aid and other HHS programs, whether the fraud or abuse was committed
by providers, recipients, or other persons and for protecting recipients
of federally funded health care programs from unsafe practitioners.
Medicaid Integrity or the Inspector General may take appropriate action
as authorized in Subchapters A, B, and G of this chapter to protect recip-
ients and the program when persons have committed, or are suspected
of committing, fraud or abuse. Such actions may include administrative
actions and/or sanctions and referral to appropriate law enforcement
agencies for criminal investigation. Medicaid Integrity or the Inspector
General may take action against any provider or person associated with
any HHS program or service as it relates to fraud, abuse, overpayments,
waste, or program violations of those HHS programs or services, or
for any of the violations for which Medicaid Integrity or the Inspector
General may take action against providers or persons associated with
the Medicaid program, as described in this subchapter. Additionally, to
protect HHS programs, Medicaid Integrity or the Inspector General may
take an administrative action, sanction, impose damages or penalties, or
abate,deny,orpostponeadecision to enroll aproviderorperson in aHHS
program or for a HHS service, based upon an investigation or finding in
the Medicaid or other HHS programs. To protect the Medicaid program,
Medicaid Integrity may also take an administrative action, sanction,
impose damages or penalties, or abate, deny, or postpone a decision to
enroll a provider or person in a Medicaid or other HHS program or for a
Medicaid or other HHS service, based upon the investigative findings
related to an investigation or finding of a provider or person or their
principalsoraffiliateswithinaHHSprogramorreceivingaHHSservice.

(b) Not all actions resulting in overpayment to a provider are
necessarily fraudulent. Some circumstances could result in the referral
of a Medicaid provider to the Attorney General’s Medicaid Fraud Con-
trol Unit or Civil Fraud Division. Other circumstances could result in
administrative action rather than referral for judicial action or criminal
prosecution. These actions, or sanctions, range from an educational
notice to the provider explaining their error, to contract cancellation
and/or exclusion from participation in the Medicaid (Title XIX), Title
XX, and Title Vprograms.

(c) Investigation. When Medicaid Integrity receives infor-
mation regarding a possible program violation either from its review
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systems or through a complaint or referral filed by another agency or
person, Medicaid Integrity initiates an investigation. After completing
itspreliminary investigation,MedicaidIntegrityor theInspectorGeneral
may, at its discretion, initiate settlement discussions with the person
who is the subject of the investigation. If the matter cannot reasonably
be settled or if Medicaid Integrity determines that further investigation
is required before the propriety of settlement or other enforcement can
be evaluated, Medicaid Integrity may conduct a full investigation of the
case. A Medicaid Integrity case remains open until the investigation is
complete, the case is reasonably settled, Medicaid Integrity makes an
administrative determination that closes the case for lack of evidence
or appropriate administrative enforcement, and/or legal action is com-
pleted. At any time during the investigative or enforcement process, the
Inspector General maintains the authority to settle administrative cases,
impose payment holds, or request the Office of the Attorney General
to obtain an injunction to prevent a person from disposing of an asset
identified by the OIG as potentially subject to recovery by the OIG due to
the person’s fraud or abuse.

(d) Referral forLegalAction. MedicaidIntegrity refersallcases
of suspected Medicaid fraud or patient abuse or neglect to the Medicaid
Fraud Control Unit (MFCU) or the Civil Fraud Division (CFD) at the
Office of the Attorney General (OAG) for investigation regarding the
needforcriminalor civilprosecution. If theMFCU fails to actona matter
within 30 days of receiving a referred case from Medicaid Integrity
or returns a case to Medicaid Integrity without initiating prosecution,
Medicaid Integrity may refer the matter to an appropriate prosecuting
authority or a collection agency. Nothing in these rules is intended to
prevent concurrent administrative, civil, and/or criminal investigation
and action regarding suspected fraud or patient abuse or neglect. Subject
to express statutory limitations, Medicaid Integrity and the Inspector
General may proceed with recoupment and/or administrative enforce-
mentconcurrentlywith judicialprosecutionof thesamematter.

(e) Administrative Enforcement. Based upon the nature and
severityoftheprogramviolation, theprovider’sprevioushistoryofviola-
tions, evidenceof theprovider’sknowledgeandintent,andother relevant
factors,Medicaid Integrity and the Inspector General select enforcement
measuresfromthethreecategoriesset forthbelowandinmoredetail infra
at §§371.1629, 371.1631, 371.1633, 371.1643, 371.1645, 371.1647,
371.1649, 371.1651, 371.1653, 371.1655, 371.1657, 371.1659,
371.1661, 371.1663, 371.1665, 371.1667, 371.1669, 371.1671,
371.1673, 371.1675, 371.1677, 371.1679, 371.1681, 371.1683,
371.1685, 371.1687, 371.1689, 371.1701, 371.1703, 371.1705,
371.1707, 371.1721, 371.1723, 371.1725, 371.1727, 371.1729,
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, and 371.1741 of
this subchapter.

(1) Administrative Actions--Medicaid Integrity or the
Inspector General may impose an administrative action to provide
safeguards for future compliance or refer a matter for additional review
or enforcement; e.g., education, referral to licensing board, referral for
judicial action. The imposition of administrative actions does not give
rise todue processnotice orhearingrequirements.

(2) Sanctions--Sanctions may directly impact a person’s
ability to keep or receive payments and/or the person’s participation
in the Medicaid program; e.g., exclusion from program participation,
recoupment of overpayments, or payment hold. Imposition of sanctions
triggersdueprocessnoticeandhearingrequirements.

(3) Damages and Penalties (formerly "Civil Monetary
Penalties")--The imposition of damages or penalties for program vi-
olations (e.g., false claims, specified managed care acts or omissions)
directly impacts a person’s property interests and, therefore, triggers due
process noticeand hearing requirements.

§371.1605. Statutory Authority [Bases].
The statutory authority [bases] for this subchapter isprovidedby [Med-
icaid fraud and abuse investigation and prosecution are] Texas Human
Resources Code, Chapters [Chapter] 32[,] and 36, Texas Government
Code§531.001etseq.,TexasOccupationsCode,Chapter102, 42 United
States Code,42CodeofFederalRegulations,and theSocialSecurityAct
[§§1396b(q) and 1396h. State and federal officials may also act under
other statutes, including, but not limited to, the Deceptive Trade Prac-
tices and Consumer Protection Act, the Texas Penal Code, the Civil
Monetary Penalties Law, and Public Law 100-93].

§371.1607. Confidentialityof InvestigationRecords.
All information and materials subpoenaed or compiled by the Inspector
General in connection with an investigation are confidential and not
subject to disclosure under Chapter 552 of the Texas Open Records Act,
andnotsubject todisclosure,discovery,subpoena,orothermeansof legal
compulsion for their release to anyone other than the Inspector General
or its employees or agents involved in the investigation conducted by the
Inspector General, except that this information may be disclosed to the
Officeof theAttorneyGeneral and lawenforcementagencies.

§371.1609. MedicaidIntegrityandtheInspectorGeneralResponsibil-
ities inRelation toMedicaidProviderFraudand Abuse.
TheInspectorGeneral’sresponsibilitiesinrelationtoMedicaidfraudand
abuse include the following:

(1) establishing rules for minimizing the opportunity for
fraud and abuse;

(2) establishingandmaintainingmethodsandcriteriaforde-
tectingandidentifyingcasesofpossible fraudorabuse;

(3) establishing the methods for referring suspected fraud or
physical abuseandneglect cases for investigation;

(4) referring cases where fraud or physical abuse appears to
exist to theappropriate lawenforcementagenciesforprosecution;

(5) cooperating with the Medicaid Fraud Control Unit,
Office of the Attorney General, by furnishing information and data and
serving as witnesses, when requested;

(6) recouping alloverpayments andtaking otheradministra-
tive sanctions and actions;

(7) investigating casesofpossible fraudorabuse;

(8) conducting an integrity review on complaints of Medic-
aid fraud, abuse, or physical abuse or neglect involving criminal conduct
and referring suspected cases of Medicaid provider fraud and physical
abuse or neglect to the Attorney General’s Medicaid Fraud Control Unit,
providedthatthecriminalreferraldoesnotprecludetheInspectorGeneral
fromcontinuingits investigationoftheprovider,whichinvestigationmay
lead to theimpositionofappropriateadministrativeorcivil sanctions;

(9) referring a Medicaid provider to the Attorney General’s
Medicaid Fraud Control Unit when a provider’s records are being with-
held,concealed,destroyed, fabricated,or falsified. Suchreferraldoesnot
preclude the Inspector General from continuing its investigation of the
provider;

(10) investigatingMedicaidrecipient fraud;and

(11) imposing administrative monetary penalties and dam-
ages against providers, individuals, contractors, or recipients involved
withfraud, abuse,orphysical abuseorneglect.

§371.1611. Award for Reporting Medicaid Fraud, Abuse, or Over-
charges.

(a) The Inspector General may grant an award to a person who
reports activity that constitutes fraud or abuse of funds in the Medicaid

PROPOSED RULES June 18, 2004 29 TexReg 5865



program or reports overcharges in the program if the Inspector General
determines that the disclosure results in the recovery of a damage or
penalty imposed under §32.039, Human Resources Code, and described
in §371.1721 et seq. of this subchapter. The Inspector General may not
grant an award to a person in connection with a report, if the Inspector
General or theAttorney Generalhad:

(1) independentknowledgeof theactivity;or

(2) anopencomplaintor investigationontheproviderorper-
son.

(b) Aperson,whobringsanactionunderChapter36,Subchapter
C,HumanResourcesCode, isnoteligible foranawardunder this section.

(c) A person who makes a report under this section must make
known at the time of the report of the complaint that they are reporting the
potential fraudorabuse inaccordancewith this section.

(d) This sectionappliesonly toa report thatoccursonorafter the
effective date of the administrative rule for this section. A report that oc-
cursbeforetheeffectivedateofthissectionisgovernedbythelawineffect
at the time of the report.

(e) The Inspector General shall determine, at their discretion,
the amount of an award. The award may not exceed five percent (5%)
of the amount of the administrative damage or penalty collected under
§371.1721 et seq. of this subchapter that resulted from the person’s
disclosure. Indeterminingtheamountoftheaward, theInspectorGeneral
shall consider how important the disclosure is in ensuring the fiscal in-
tegrity of the program. TheInspectorGeneralmay also consider whether
the individualparticipated in the fraud,abuse,orovercharge.

(f) Any award made to a person is contingent on collection of
the funds to be awarded, prior to the payment of the award to the person.
Recovery of funds including overpayments, damages and penalties, and
any othercollections from the providerorperson committing the fraud or
abusewillbeapplied in the followingorder:

(1) the overpayment;

(2) theInspectorGeneral’s"methodoffinance"fromthecol-
lected damagesand penalties;

(3) the Inspector General’s investigative costs from the
collected damages and penalties;

(4) other costs of recovery from the collected damages and
penalties;

(5) theperson’sawardfromthecollecteddamagesandpenal-
ties; and

(6) any other collections.

(g) The priority of application and distribution of the collected
funds delineated in subsection (f) of this section may be altered, at the
discretion of the Inspector General, due to state or federal statute or other
unforeseen issues.

(h) The Inspector General may only calculate awards based on
the collected state general revenue portion of the penalties and damages.
If the Commission enters into global or national settlements where the
federal government or other agencies receive a portion of the amount of
damages or penalties, the award may only be calculated on the remaining
state general revenueshare collected.

(i) The Inspector General may not award a distribution unless
theInspectorGeneralhasmettheir"methodoffinance",forthebiennium,
from damages and penalties collected under §371.1721 et seq. of this
subchapter.

(j) Thepersonreportinga complainthasno discretion orauthor-
ityoveranInspectorGeneraldecisiontoallowapaymentplanor todecide
the terms of that payment plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403707
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 2. MEDICAID PROGRAM
AUTHORITY AND VIOLATIONS
1 TAC §§371.1613, 371.1615, 371.1617, 371.1619

The new rules are proposed under §§531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary rules
for the proper and efficient administration of the medical assis-
tance program; 531.102 establishes the Office of Inspector Gen-
eral (formerly the Office of Investigations and Enforcement) and
imposes responsibility for investigation of fraud and abuse in
the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the
rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases and
methods for investigating fraud and abuse, and referring cases
for criminal prosecution; 42 CFR, Part 455 specifies all federal re-
quirements of the Commission to provide for Medicaid fraud and
abuse program integrity; 42 CFR §1002.2 provides authority for
the Commission to exclude Medicaid providers from participation
in the Medicaid program; 42 CFR Parts 1002 and 1001 provide
all requirements relating to exclusion of providers; and various
other state and federal statutes place requirements on the Com-
mission to implement a fraud and abuse program integrity com-
ponent. The proposed rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1613. ProgramAuthority.
When established by prima facie evidence, all Medicaid program vi-
olations (defined supra at §371.1617 of this subchapter) are subject to
administrative enforcement and/or criminal or other appropriate judicial
action. The method of enforcement reflects the evidence of the intent
of the non-compliant provider or person. Unintentional program viola-
tions are subject to administrative actions and sanctions. Violations the
provider or person knew or should have known were false and involved
program or patient abuse or fraud are also subject to administrative
monetary penalties, as well as criminal or other judicial prosecution. In
accordance with 42 Code of Federal Regulations (CFR) §455.13(a), the
Inspector General, through Medicaid Integrity, has established methods
and criteria for identifying suspected fraud cases. Criteria to establish
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suspected fraud is based upon evidence of intentional deception or
misrepresentation or upon a program violation or violation of other gov-
erning statutory law, including without limitation neglect, that appears to
havebeen committed intentionallyorwith knowingandwillfuldisregard
for program rules.

§371.1615. ProviderResponsibility.
(a) Participation in the Medicaid program charges all providers

and persons, including managed care organizations, with knowledge of
the federalandstate lawthatgovernedMedicaidduring theperiodof time
thattheprogramwasbilled. Thisincludesknowledgeof theTexasMedic-
aid Provider Procedures Manual and other official program manuals and
publications, including all official interpretations or explanations given
to theproviderorpersonregarding theservices that they provide.

(b) Providers are charged with the responsibility of ensuring
and acquiring appropriate Medicaid enrollment and required licenses
or certifications of all individuals providing services in the provider’s
office or operation. Providers are also responsible for ensuring, through
review of the Commission’s Exclusion Database, that all employees,
contractors,andotherMedicaidproviders,within theprovider’sofficeor
operation, are not excluded from participation in the Medicaid program.
Thepotentialsanctions,damages,andpenaltiesimposedforfailuretoen-
surecompliancewith these requirementsareaddressedmorespecifically
in §371.1677 of this subchapter.

(c) AMedicaidproviderisresponsiblefortheprovider’sownac-
tionsandomissions,aswellas theactionsandomissionsof theprovider’s
employees, contractors, and agents. This responsibility, however, does
not absolve a provider’s employees, contractors, and agents from their
own personal responsibility and liability.

§371.1617. Program Violations.
Following is a non-exclusive list of grounds/criteria for Medicaid In-
tegrity’s and the Inspector General’s administrative enforcement and/or
referral for criminal, civil, or licensure or certification investigation and
judicial action regarding program violations by any provider or person.
Violations result from a provider or person who knew or should have
known the following were violations. The headings of each group listed
below are provided solely for organization and convenience and are not
elements of any program violation.

(1) Claims and Billing.

(A) submitting or causing to be submitted a false state-
ment or misrepresentation, or omitting pertinent facts when claiming
payment under Medicaid or when supplying information used to deter-
mine the right to paymentunder Medicaid;

(B) submitting or causing to be submitted a false state-
ment, information or misrepresentation, or omitting pertinent facts to
obtaingreatercompensation than theprovider is legallyentitled to;

(C) submitting or causing to be submitted a false state-
ment, information or misrepresentation, or omitting pertinent facts to
meetpriorauthorization requirements;

(D) submitting or causing to be submitted under Title
XVIII (Medicare) or a state health care program claims or requests for
payment containing unjustified charges or costs for items or services that
substantially exceed the person’s usual and customary charges or costs
for those items or services to the public or the private pay patients unless
otherwise authorized by law;

(E) submitting or causing to be submitted claims with a
pattern of inappropriate coding or billing that results in excessive costs to
the Medicaid Program;

(F) billing or causing claims to be filed for services or
merchandise thatwere notprovided to the recipient;

(G) submitting or causing to be submitted a false state-
mentormisrepresentationthat, ifused,has thepotentialof increasingany
individualor state providerpayment rateor fee;

(H) submittingorcausingtobesubmittedtotheMedicaid
Program a cost report containing costs not associated with the Medicaid
ProgramornotpermittedbyMedicaidprogrampolicies;

(I) presenting or causing to be presented to an operating
agency or its agenta claim that contains a statementor representation that
the person knows orshouldhaveknownto befalse;

(J) billingorcausingclaims tobesubmitted totheMedic-
aid program for services or items furnished personally by, at the medical
direction of, or on the prescription or order of a person who is excluded
fromtheTexasMedicaidprogramorMedicareorhasbeenexcludedfrom
andnot reinstatedwithin theTexasMedicaidprogramorMedicare;

(K) billing or causing claims to be submitted the Medic-
aid program for services or items that are not reimbursable by the Medic-
aid program;

(L) billingorcausingclaimstobesubmittedtotheMedic-
aid program for a service or item which requires a prior order or prescrip-
tion by a licensedhealth care practitionerwhen suchorderorprescription
has notbeen obtained;

(M) billing or causing claims to be submitted to the Med-
icaid program for an item or service substituted without authorization
for the item or service ordered, prescribed or otherwise designated by the
Medicaid program;

(N) billing or causing claims to be submitted to the Med-
icaidprogrambyaproviderorpersonwhoisownedorcontrolled,directly
or indirectly,by an excluded person;and

(O) billing or causing claims to be submitted to the Med-
icaid program by a provider or person for charges in which the provider
discounted thesameservices forany other typesofpatient.

(2) RecordsandDocumentation.

(A) failing to maintain for the period of time required by
the rules relevant to the provider in question records and other documen-
tation that the provider is required by federal or state law or regulation or
by contract to maintain in order to participate in the Medicaid program or
to provide records or documents upon written request for any records or
documents determined necessary by the Inspector General to complete
their statutory functions related to a fraud and abuse investigation. Such
recordsanddocumentation include,without limitation, thosenecessary:

(i) to verify specific deliveries, medical necessity,
medical appropriateness, and adequate written documentation of items
or services furnishedunderTitleXIX orTitleXX;

(ii) to determine in accordance with established rates
appropriatepaymentfor those itemsorservicesdelivered;

(iii) to confirm theeligibility of the provider to partic-
ipate in the Medicaid program; e.g., medical records (including, without
limitation, x-rays, laboratory and test results, and other documents
related to diagnosis), billing and claims records; cost reports, managed
care encounter data, financial data necessary to demonstrate solvency of
risk-bearing providers, and documentation (including, without limita-
tion,ownershipdisclosurestatements,articlesof incorporation,by-laws,
and corporateminutes)necessary to demonstrate ownership of corporate
entities; and

(iv) toverify thepurchaseandactual costofproducts;

(B) failing to disclose fully and accurately or completely
information required by the Social Security Act and by 42 CFR Part 455,
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SubpartB;42CFRPart420,SubpartC.42CFR§1001.1101;and42CFR
Part 431;

(C) failing to provide immediate access, upon request
by a requesting agency, to the premises or to any records, documents,
and other items or equipment the provider is required by federal or state
law or regulation or by contract to maintain in order to participate in the
Medicaid program (see subparagraphs (A) and (B) of this paragraph),
or failing to provide records, documents, and other items or equipment
upon written request that are determined necessary by the Inspector
General to complete their statutory functions related to a fraud and abuse
investigation, including without limitation all requirements specified
in §371.1643(e) of this subchapter. "Immediate access" is deemed to
be within 24 hours of receiving a written request, unless the requesting
agency has reason to suspect fraud or abuse or to believe that requested
records,documents, orother itemsorequipmentareabout tobealteredor
destroyed, thereby necessitating access at the actual time the request is
presented or, in the opinion of the Inspector General, the request may be
completedat the timeof the request and/or in less than24hours;

(D) developing false source documents or failing to sign
source documents or to retain supporting documentation or to comply
with the provisions or requirements of the operating agency or its agents
pertaining to electronicclaimssubmittal; and

(E) failing as a provider, whether individual, group,
facility, managed care or other entity, to include within any subcontracts
for services or items to be delivered within Medicaid all information that
is required by 42 CFR §434.10(b).

(3) Program-RelatedConvictions.

(A) pleading guilty or nolo contendere, agreeing to an
order of probation without adjudication of guilt under deferred adjudi-
cation, or being a defendant in a court judgment or finding of guilt for a
violation relating to performance of a provider agreement or program
violation of Medicare, the Texas Medicaid Program, or any other state’s
Medicaid Program;

(B) pleading guilty or being convicted of a violation
of state or federal statutes relating to dangerous drugs, controlled sub-
stances,oranyotherdrug-related offense;

(C) pleading guilty of, being convicted of, or engaging in
conduct involving moral turpitude;

(D) pleading guilty or being convicted of a violation of
state or federal statutes relating to fraud, theft, embezzlement, breach
of fiduciary responsibility, or other financial misconduct relating to the
deliveryofahealthcareitemorserviceorrelatingtoanyactoromissionin
a program operated or financed by any federal, state, or local government
agency;

(E) being convicted in connection with the interference
with or obstruction of any investigation into any criminal offense that
would support mandatory exclusion under §371.1655 of this subchapter
or any offense listed within paragraph (3) of this subsection regarding
program-related convictions; and

(F) being convicted of any offense that would support
mandatoryexclusionunder§371.1655 of this subchapter.

(4) ProviderEligibility.

(A) failingtomeetstandardsrequiredforlicensure,when
such licensure is required by state or federal law, administrative rule,
provideragreement,or providermanual forparticipation in theMedicaid
Program;

(B) being excluded, suspended or otherwise sanctioned
withinanyfederalprograminvolving theprovisionofhealthcare;

(C) being excluded, suspended or otherwise sanctioned
under any state health care program for reasons bearing on the person’s
professional competence, professional performance or financial in-
tegrity;

(D) failing to fully and/or correctly complete a Provider
Enrollment Agreement, Provider Re-Enrollment Agreement or other
enrollment form prescribed by the relevant operating agency or its agent
forenrollment; and.

(E) lossor forfeiture ofcorporatecharter.

(5) Program Compliance

(A) failing to comply with the termsof theMedicaid con-
tract or provider agreement, assignment agreement, the provider certifi-
cationontheMedicaidclaimform,orrulesorregulationspublishedbythe
commission ora Medicaidoperating agency;

(B) violating any provision of the Human Resources
Code,Chapter32or36,oranyruleorregulation issuedunder theCode;

(C) submitting a false statement or misrepresentation or
omittingpertinent factsonanyapplicationoranydocumentsrequestedas
a prerequisite forMedicaidparticipation;

(D) refusing to execute or comply with a provider agree-
ment oramendments when requested;

(E) failing to correct deficiencies in provider operations
after receiving written notice of them from an operating agency, the
commission or their authorized agents;

(F) failing to abide by applicable federal and state law re-
garding handicappedindividuals orcivil rights;

(G) failing to comply with Medicaid policies, published
Medicaid bulletins, policy notification letters, provider policy or pro-
cedure manuals, contracts, statutes, rules, regulations, or interpretation
previously sent to the provider by an operating agency or the commis-
sion regarding any of the authorities listed above, including statutes or
standards governing occupations;

(H) failingtofullyandaccuratelymakeanydisclosurere-
quired by theSocialSecurity Act, §1124or§1126;

(I) failing to disclose information about the ownership
of a subcontractor with whom the person has had business transactions
in an amount exceeding $25,000 during the previous 12 months or about
any significant business transactions (as defined by HHS) with any
wholly-ownedsupplierorsubcontractorduring theprevious fiveyears;

(J) failing, as a hospital, to comply substantially with a
correctiveactionrequiredunder theSocialSecurityAct,§1886(f)(2)(B);

(K) failing to repay or make arrangements that are sat-
isfactory to the commission to repay identified overpayments or other
erroneous payments or assessments identified by the commission or any
Medicaid operating agency;

(L) committing an act described in the Social Security
Act, §1128A(mandatoryexclusion)or§1128B(permissiveexclusion);

(M) defaulting on repayments of scholarship obligations
or itemsrelatingtohealthprofessioneducationmadeorsecured, inwhole
or in part, by HHS or the state when they have taken all reasonable steps
available to them to secure repayment;

(N) soliciting or causing to be solicited, through offers of
transportation orotherwise,Medicaid recipients for the purpose of deliv-
ering to those recipientshealthcare itemsor services;
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(O) marketing, supplying or selling confidential infor-
mation (e.g., recipient names and other recipient information) for a use
that isnotexpresslyauthorizedbytheMedicaidprogram;and

(P) failing to abide by applicable statutes and standards
governing providers.

(6) Delivery ofHealthCareServices.

(A) failing to provide health care services or items to
Medicaid recipients in accordance with accepted medical community
standardsorstandards requiredbystatute, regulation,orcontract, includ-
ingstatutesand standards thatgovernoccupations;

(B) furnishing or ordering health care services or items
for a recipient-patient under Title XVIII or a state health care program
that substantially exceed the recipient’s needs, are not medically neces-
sary, are not provided economically or are of a quality that fails to meet
professionally recognizedstandardsofhealthcare; and

(C) engaging in any negligent practice that results in
death, injury,orsubstantialprobabilityofdeathor injury totheprovider’s
patients;

(7) ImproperCollection and MisuseofFunds.

(A) chargingrecipientsforserviceswhenpaymentforthe
serviceswas recouped by Medicaidforany reason;

(B) misapplying, misusing, embezzling, failing to
promptly release upon a valid request, or failing to keep detailed receipts
of expenditures relating to any funds or other property in trust for a
Medicaid recipient;

(C) failing to notify and reimburse the relevant operating
agency or the commission or their agents for services paid by Medicaid if
theprovideralsoreceives reimbursementfromaliable thirdparty;

(D) rebating or accepting a fee or a part of a fee or charge
for aMedicaid patient referral;

(E) requestingfromarecipient inpayment for servicesor
itemsdeliveredwithintheMedicaidprogramanyamountthatexceedsthe
amountMedicaidpaidforsuchservicesoritems,withtheexceptionofany
cost-sharingauthorized bytheprogram;and

(F) requesting froma thirdparty liable forpaymentof the
servicesor itemsprovidedtoarecipientunder theMedicaidprogram,any
paymentother thanasauthorized at42 CFR§447.20.

(8) Licensure Actions

(A) havingavoluntaryor involuntaryaction takenbya li-
censing or certification agency or board that requires the provider or em-
ployee tocomplywithprofessionalpractice requirementsof theboardaf-
ter the board receives evidence of noncompliance with licensing or certi-
fication requirements; and

(B) having its license to provide health care revoked,
suspended, or probated by any state licensing or certification authority,
or losing a license or certification, because of action based on assessment
of the person’s professional competence, professional performance, or
financialintegrity,non-compliancewithHealthandSafetyCode,statutes
governing occupations, or surrendering a license or certification while a
formal disciplinary proceeding is pending before licensing or certifica-
tion authorities when the proceeding concerns the person’s professional
competence,professionalperformance,or financial integrity;

(9) ManagedCareOrganizationsandPersonsProvidingSer-
vices or Items Through Managed Care. (Note: This subsection includes
thoseprogram violations that are unique to managedcare; paragraphs (1)
through(8)and(11)of this subsectionalsoapply tomanagedcare.)

(A) failing, as a managed care organization (MCO),
primarycarecase management system(PCCM),anassociation,groupor
individual health care provider furnishing services through an MCO, to
provide to recipient enrollee a health care benefit, service or item that the
organization is required to provide under its contract with an operating
agency;

(B) failing,asamanagedcareorganization,aPCCMoran
association, group or individual health care provider furnishing services
through an MCO, to provide to an individual a health care benefit, service
or item that the organization is required to provide by state or federal law,
regulation or program rule;

(C) engaging, as a managed care organization, in actions
that indicate a pattern of wrongful denial or payment for a health care
benefit, service or item that the organization is required to provide under
itscontractwith an operating agency;

(D) engaging, as a managed care organization, in actions
that indicate a pattern of wrongful delay of at least 45 days or a longer
periodspecified in thecontractwithanoperatingagency,not toexceed60
days, in making payment for a health care benefit, service or item that the
organization is required to provide under its contract with an operating
agency;

(E) engaging, as a managed care organization, a PCCM
or an association, group or individual health care provider furnishing
servicesthroughmanagedcare, inafraudulentactivityinconnectionwith
the enrollment in the organization’s managed care plan of an individual
eligible for medical assistance or in connection with marketing the
organization’s services toan individualeligible formedical assistance.

(F) discriminating against enrollees or prospective
enrollees on any basis, including, without limitation, age, gender, ethnic
origin or health status;

(G) failing as a managed care organization, to comply
with any term within a contract with a Medicaid operating agency to
providehealthcareservices toMedicaidrecipients; and

(H) failing, as a managed care organization, reasonably
to provide to the relevant operating agency, upon its written request,
encounter data and/or other data contractually required to document
the services and items delivered by or through the MCO to Medicaid
recipients.

(10) CostReportViolations.

(A) reporting costs of noncovered or nonchargeable ser-
vices as covered items; e.g., incorrectly apportioning or allocating costs
oncostreports; includingcostsofnoncoveredservices,suppliesorequip-
mentinallowablecosts;arrangementsbetweenprovidersandemployees,
relatedparties, independentcontractors, suppliers,andothers thatappear
tobedesignedprimarilytooverstatethecoststotheprogramthroughvari-
ousdevices(suchascommissionsorfeesplitting)tosiphon-offorconceal
illegal profits;

(B) reporting costs not incurred or which were attribut-
able tononprogramactivities,otherenterprisesorpersonalexpenses;

(C) includingunallowablecost itemsonacost report;

(D) manipulating or falsifying statistics that result in
overstatement of costs or avoidance of recoupment, such as incorrectly
reporting square footage, hours worked, revenues received, or units of
service delivered;

(E) claimingbaddebtswithoutfirstgenuinelyattempting
to collect payment;
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(F) depreciatingassetsthathavebeenfullydepreciatedor
sold orusing an incorrectbasis fordepreciation; and

(G) reportingcostsabove thecost to the relatedparty.

(11) Kickbacksand Referrals.

(A) violating any of the provisions specified in
§371.1721(b) of this subchapter relating to kickbacks, bribes, re-
bates, referrals, inducements, or solicitation;

(B) as a physician, referring a Medicaid patient to an
entity with which the physician has a financial relationship for the
furnishing of designated health services, payment for which would be
denied under Title XVIII (Medicare) pursuant to §1877 and §1903(s)
of the Social Security Act (Stark I and II). Neither federal financial
participation nor this state’s expenditures for medical assistance under
the state Medicaid plan may be used to pay for services or items delivered
withintheprogramandwithinarelationshipthatviolatesStarkIorII.The
Commission hereby references and incorporates within these rules the
federal regulations promulgated pursuant to Stark I and II, and expressly
recognizes all exceptions to the prohibitions on referrals established
within those rules.

(C) failing to disclose documentation of financial rela-
tionshipsnecessarytoestablishcompliancewithStarkIandII,assetforth
insubparagraph (B)of thisparagraph;and

(D) offering to pay or agreeing to accept, directly or indi-
rectly,overtlyorcovertlyanyremunerationincashorinkindtoorfroman-
other for securing or soliciting a patient or patronage for or from a person
licensed,certified,orregisteredorenrolledasaproviderorotherwisebya
statehealthcare regulatoryorhealthandhumanserviceagency.

§371.1619. Prima FacieEvidence.
Priortoimposinganadministrativeaction,sanction,ordamageorpenalty
(set forth in Divisions3-6 of this Subchapter), the InspectorGeneral shall
establish by prima facie evidence the occurrence of the program viola-
tion(s)or affiliate relationships on which the administrative enforcement
will be based.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403708
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 3. ADMINISTRATIVE ACTIONS
1 TAC §§371.1629, 371.1631, 371.1633

The new rules are proposed under §531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the medical
assistance program; 531.102 establishes the Office of Inspector
General (formerly the Office of Investigations and Enforcement)
and imposes responsibility for investigation of fraud and abuse
in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the

rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases
and methods for investigating fraud and abuse, and referring
cases for criminal prosecution; 42 CFR, Part 455 specifies all
federal requirements of the Commission to provide for Medicaid
fraud and abuse program integrity; 42 CFR §1002.2 provides
authority for the Commission to exclude Medicaid providers from
participation in the Medicaid program; 42 CFR Parts 1002 and
1001 provide all requirements relating to exclusion of providers;
and various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed rules meet the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1629. UseofAdministrative Actions.
(a) The Inspector General utilizes administrative actions to

address identified program violations through preventive means or by
referral for review by an appropriate state or federal agency. The Inspec-
tor General may impose an administrative action independently or in
conjunction with other enforcement measures. An administrative action
neednotbe takenprior to the impositionofanadministrativesanction.

(b) Administrative actions do not trigger due process. Subse-
quent sanctions taken by the Inspector General or another enforcement
body as a result of a referral for additional review made pursuant to an
administrative action may require due process, but the administrative
action itself does not.

§371.1631. Non-exclusiveListofAdministrativeActions.
(a) The Inspector General may take any of the following admin-

istrative actions, singly or in combination, to prevent future program vio-
lationsand/or toverify compliancewithprogramrequirements:

(1) transfer to a closed-end contract or provider agreement
for a specified period of time or a provisional or probationary contract
or provider agreement with variable case-by-case options applied to the
terms and conditions;

(2) attendanceatprovidereducation sessions;

(3) prior authorization of selected services--Failure to
submit and receive prior authorization prior to the service being rendered
and billed would result in denialof the claim;

(4) prepayment review - Entails a review of all, or certain
specificservicesofanindividualproviderbeforepayment. It isadifferent
process than the Random PrepaymentReview specified inSubchapterB,
§371.29;

(5) postpayment review - Entails a review of all, or certain
specific servicesofan individualproviderafterpayment;

(6) attendance in informal or formal provider corrective
action meetings;

(7) submission of additional documentation or justification
that is not normally required to accompany submitted claims. Failure to
submit legible documentation or justification requested would result in
denialof the claim;

(8) oral, written, or personal educational contact with the
provider;

(9) posting of a surety bond or providing a letter of credit, as
provided in SubchapterB,§371.23;and
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(10) having a subpoena served to compel an appearance
for testimony or the production of relevant evidence, as determined by
the Inspector General, and as provided in Subchapter B, §371.21 and
§371.1633 of this subchapter.

(b) Referral foradditional reviewor investigation:

(1) referral topeerreviewoutside theCommissionoroperat-
ing agency;

(2) referral to theappropriatestate licensingboard;

(3) referral totheDepartmentofHealthandHumanServices,
including referral for action under the Civil Monetary Penalties Law (the
Social Security Act, §1128);

(4) referral for fraud investigation and criminal fraud prose-
cution;

(5) referral forcivil fraudprosecutionandimpositionofcivil
damages or penalties;

(6) referral for recovery of overpayments and administrative
penaltiesand damages through judicialmeans;

(7) referral to a collection agency, or any other collection
authority, for recovery of overpayments and administrative penalties and
damages;

(8) referral to creditbureaus for failure to pay all imposed re-
coupments anddamagesandpenalties; and

(9) all other referrals required to performstatutory or regula-
tory functions.

§371.1633. Subpoena Authority.

(a) The Inspector General may, upon a determination of good
cause, and with the approval of the Executive Commissioner or the
Executive Commissioner’s designee, issue a subpoena, in connection
with an investigation conducted by the Inspector General, to compel the
attendance of a relevant witness or the production of relevant evidence as
determined by the Inspector General. "Good cause" will be determined
from the specific circumstances of the investigation. Circumstances that
may result in a determination of "good cause" include, but are not limited
to, the following situations:

(1) A provider’s failure to comply with an OIG investigative
demand for the attendance of a relevant witness or the production of rele-
vant evidence;

(2) Aprovider’spasthistoryoffailingtocomplywithanOIG
investigative demand for the attendance of a relevant witness or the pro-
duction of relevant evidence;

(3) A reasonable belief that, without the issuance of a sub-
poena, relevantevidencewillbe compromised;

(4) A determination that there is an immediate threat to the
health or safety ofaMedicaid recipient;or

(5) Asubstantial likelihoodof lossofstateor federal funds.

(b) The subpoena may be served personally or by certified mail.
Failure to comply with a subpoena will result in the Inspector General,
throughtheAttorneyGeneral, filingsuit toenforcethesubpoena inastate
district court.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403709
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 4. ADMINISTRATIVE SANCTIONS
1 TAC §§371.1643, 371.1645, 371.1647, 371.1649, 371.1651,
371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 371.1663,
371.1665, 371.1667, 371.1669, 371.1671, 371.1673, 371.1675,
371.1677, 371.1679, 371.1681, 371.1683, 371.1685, 371.1687,
371.1689

The new rules are proposed under §531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the medical
assistance program; 531.102 establishes the Office of Inspector
General (formerly the Office of Investigations and Enforcement)
and imposes responsibility for investigation of fraud and abuse
in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the
rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases
and methods for investigating fraud and abuse, and referring
cases for criminal prosecution; 42 CFR, Part 455 specifies all
federal requirements of the Commission to provide for Medicaid
fraud and abuse program integrity; 42 CFR §1002.2 provides
authority for the Commission to exclude Medicaid providers from
participation in the Medicaid program; 42 CFR Parts 1002 and
1001 provide all requirements relating to exclusion of providers;
and various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed rules meet the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1643. Use of Sanctions.
(a) In response to program violations in the Medicaid and other

HHS programs, including but not limited to any substantiated reason
specified in §371.1617 of this subchapter, the Inspector General may
impose against a provider or person, as defined in §371.1601 of this sub-
chapter, any one or combination of sanctions specified in subsection (b)
of this section. Any sanctions imposed for violations of non-Medicaid,
HHS programs will be in accordance with the applicable law governing
the specific HHS program. The imposition of an administrative action
is not prerequisite to the use of a sanction, although sanctions may be
imposedinconjunctionwithotheradministrativeenforcementmeasures.

(b) Administrativesanctions include:

(1) exclusion from participation in the Titles V, XIX (Med-
icaid), XX, CHIP, and other HHS programs for a specified period of
time, permanently, or indefinitely; (In this subchapter, exclusion from
Medicaid automatically precipitates concurrent exclusion from Titles V,
XX, and CHIP.)
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(2) suspension of payments (payment hold) to a provider in
TitlesV,XIX(Medicaid),XX,CHIP,and otherHHSprograms;

(3) recoupment of overpayments in Titles V, XIX (Medic-
aid),XX,CHIP,and otherHHSprograms;

(4) recoupment of overpayments projected from a sampling
process inTitlesV,XIX(Medicaid),XX,CHIP,andotherHHSprograms;

(5) restricted reimbursement for a specified period of time
or indefinitely in Titles V, XIX (Medicaid), XX, CHIP, and other HHS
programs - Specific services will not be reimbursed to an individual
provider during the time the provider is on restricted reimbursement;
however, other services, as determined by the Inspector General, will be
reimbursed;and

(6) cancellation of provider contract or provider agreement
inTitlesV,XIX(Medicaid),XX,CHIP,andotherHHSprograms.

(c) ProvidersorPersonsSubject toSanctions.

(1) Providersorpersonsfurnishingservicesor itemsdirectly
or indirectly for the Medicaid or other HHS programs are subject to sanc-
tions forviolationsof theprogram;

(2) Any affiliates of a provider or person as specified in sub-
section (d) of this section.

(3) Providers or persons in violation of any of the violations
set forth in SubchapterG of this Chapter; and

(4) Providers or persons committing other program vio-
lations for which the Inspector General determines that sanctions are
appropriate.

(d) Affiliate Relationship.

(1) Aproviderorperson,asdefined in§371.1601of thisSub-
chapter, is deemed to have an affiliate relationship with another provider
or person, if they:

(A) have a direct or indirect ownership interest (or any
combination thereof)of5% ormore in the entity;

(B) are the owner of a whole or part interest in any mort-
gage,deedoftrust,noteorotherobligationsecured(inwholeorinpart)by
the entity or any of the property assets, thereof, in which whole or part in-
terest isequaltoorexceeds5%ofthetotalpropertyandassetsoftheentity;

(C) areanofficerordirector,iforganizedasacorporation;

(D) areapartner, iforganizedasapartnership;

(E) arean agentorconsultant;

(F) are a managing employee, that is, a person (including
a general manager, business manager, administrator or director) who
exercises operational or managerial control over a person or part thereof,
or directly or indirectly conducts the day-to-day operations of the entity
or part thereof;

(G) are providers or person(s) associated with one
another so that any one of them, directly or indirectly, controls or has the
power to control another inwhole or in part;

(H) share any of the following: e.g. tax identification
numbers, social security numbers, bank accounts, telephone number,
business location. (This isnotanall inclusive list); or

(I) was formerly described in subsection (d)(1) of this
section, but is no longer described, because of a transfer of ownership
or control interest to an immediate family member or a member of the
person’s household as defined in subsection (d)(3) of this section, in

anticipation of, or following a conviction, assessment of damages or
penalties under §371.1721 et seq. of this subchapter, or imposition of a
sanction.

(2) The Inspector General may sanction an affiliate of
a provider or person, as defined in §371.1601 of this subchapter, if a
providerorperson withanaffiliate relationship:

(A) has been convicted of a criminal offense related to
the Medicaid or Medicare program or as described in §§1128(a) and
1128(b)(1), (2), or (3)of theSocialSecurity Act;

(B) has had damages and penalties or assessments im-
posed under§371.1721 et seq. of this subchapter or§1128A of the Social
Security Act; or

(C) has been excluded from participation in Medicaid,
Medicare,oranystate’shealthcareprogram.

(3) For purposes of this section, the following terms are
defined as:

(A) Agent means any person who has express or implied
authority to obligate or act on behalf of a provider or person, as defined in
§371.1601 of this subchapter.

(B) Immediate family member means, a person’s
husband, wife, or spouse; natural or adoptive parent; child or sibling;
stepparent, stepchild, stepbrother or stepsister; father-, daughter-, son-,
brother- or sister-in-law; grandparent or grandchild; or spouse of a
grandparentorgrandchild.

(C) Indirectownership interest includesanownership in-
terest throughanyotherentitiesthatultimatelyhaveanownershipinterest
intheproviderorpersoninissue. (Forexample,anindividualhasa10per-
centownership interest in the entity at issue if they have a20 percentown-
ership interest in a corporation that wholly owns a subsidiary that is a 50
percentownerof the entity in issue.)

(D) Member of household means, with respect to a
person, with whom they are sharing a common abode as part of a sin-
gle-family unit, including domestic employees, partners, and others who
live together as a family unit.

(E) Ownership interest means an interest in the capital,
thestock or the profitsof theentity orany mortgage,deed, trustornote, or
otherobligation secured in wholeor inpartby thepropertyorassetsof the
person.

(e) Failure to Grant ImmediateAccess.

(1) The Inspector General may sanction any provider or
person, including managed care organizations and their subcontractors,
as defined in §371.1601of this subchapter, that:

(A) fails to grant immediate access upon reasonable
request to:

(i) the InspectorGeneral;

(ii) the Attorney General’s Medicaid Fraud Control
UnitorCivilFraud Division;

(iii) any state or federal agency authorized to conduct
compliance, regulatory, or program integrity functions on the provider,
person,or theservicesrendered bytheproviderorperson;or

(iv) any agent or consultant of any agency or division
within an agency formerly described in subparagraph (A) of this para-
graph;
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(B) fails to allow the Inspector General or any other fed-
eral or state agency, division, agent or consultant as described in subpara-
graph (A) of this paragraph to conduct any duties that are necessary to the
performance of their statutory functions;

(C) fails to provide to the Inspector General or any other
federal or state agency, division, agent or consultant as described in
subparagraph (A) of this paragraph, upon request and as requested, for
the purpose of reviewing, examining, and securing custody of records,
access to, disclosure of, and custody of copies or originals of any records,
documents, or other requested items, as determined necessary by the
Inspector General or those specified in subparagraph (A) of this para-
graph to perform statutory functions, any records the provider or person
is required to maintain; any records necessary to verify items or services
furnished and delivered under Medicaid, any other HHS program, or any
state health care program to determine whether payment for those items
orservicesisdueorwasproperlymade. This includes,withoutlimitation:
clinical medical patient records, other records pertaining to the patient,
anyotherrecordsofservicesprovidedtoMedicaidorotherHHSprogram
recipients and payments made for those services, documents related
to diagnosis, treatment, service, lab results, charting, billing records,
invoices,documentationofdeliveryof items,equipment,orsupplies,and
radiographs and all requirements of §371.1617(a)(2) of this subchapter.
It also includes the business and accounting records with backup support
documentation, statistical documentation, computer records and data,
patient sign in sheets, and schedules. Accessible information must
include information that is necessary for the agencies specified in this
paragraph to perform statutory functions. It includes those elements de-
scribed in §371.1601 of this subchapter (definition of "failure to provide
immediate access").

(2) For purposes of paragraphs (1)(A) and (1)(B) of this sub-
section, the term:

(A) Failuretograntimmediateaccessmeansthefailureto
grant accessat the timeofa reasonable request.

(B) Reasonable request means a request made by a prop-
erly identified agent of the Inspector General or another state or federal
agencyidentifiedinparagraph(1)(A)ofthissubsection,duringhours that
thebusinessorpremises is open forbusiness.

(3) For purposes of paragraph (1)(C) of this subsection, the
termFailure to grant immediateaccess means:

(A) The failure to produce or make available records
within 24 hours of the request for production, for the purpose of review-
ing,examining,andsecuringcustodyofrecordsuponreasonablerequest,
as determined by the requestor, Inspector General and all other state
and federal agencies, except where the Inspector General or another
state or federal agency identified in paragraph (1)(A) of this subsection
reasonably believes that requested documents are about to be altered or
destroyed or that the request may be completed at the time of the request
and/or in less than 24 hours;

(B) The failure to provide access to requested records
at the time of the request, for the purpose of reviewing, examining, and
securing custody of records upon reasonable request, when the Inspector
General or another state or federal agency identified in paragraph (1)(A)
of this subsection, has reason to believe that requested documents are
about to be altered or destroyed or the request, in the opinion of the In-
spector General or the other requestor, determined that the request could
be metat that time and/or in less than 24 hours.

(C) Reasonable request means a request for records or
documents made by a properly identified agent of the Inspector General
or another state or federal agency identified in paragraph (1)(A) of

this subsection, during hours that the business or premises is open for
business.

(4) In most instances, providers or persons required to
produce records or documents will be required to complete a Records
Affidavit, Business Records Affidavit, Evidence Receipt, and/or Patient
Record Receipt, at the direction of the requestor, and to attach these
documents to the recordsprovided.

(5) As directed by the requestor, and in accordance with
the provisions of subsection (e) of this section, the provider or person
will relinquish custody of the records and documents and the requestor
will take custody of the records and remove them from the premises.
If the requestor should allow longer than "at the time of the request" to
produce the records, the provider or person will be required to produce
all records completed, at the time of completion or at the end of each day
of production, as directed by the requestor, to the requestor who will take
custody of the records. Failure to comply with the provisions of this part
will result ina findingofFailure togrant immediateaccess.

(6) Nothinginthissectionshall inanywaylimitaccessother-
wise authorizedunderState orFederal law.

(7) Exclusion.

(A) A program exclusion imposed against a provider or
person under this sectionmaybeforaperiodequal to thesumof:

(i) The length of the period during which the immedi-
ate access was notgranted, and

(ii) Anadditionalperiodofup tooneyear.

(B) The exclusion of a provider or person may be for a
longer period than the period in which immediate access was not granted
based on considerationof the followingfactors:

(i) The impact of the failure to grant the requested im-
mediate access on Medicaid;

(ii) The circumstances under which such access was
refused; and

(iii) Whethertheproviderorpersonhasadocumented
history of criminal, civil, or administrative wrongdoing. The lack of any
prior record is to beconsideredneutral.

(C) Forpurposesof thissection, thelengthoftheperiodin
which immediate access was not granted will be measured from the time
the request is made.

(D) Theexclusion willbeeffectiveasof thedate immedi-
ate access was notgranted.

(8) The Inspector General will work with the provider or
person, within the limitations necessitated by the circumstances of the
investigative case, to provide the provider or person, within a reasonable
time, as determined by the Inspector General, and at the provider or
person’s expense, with copies of the records necessary for the provider to
continue their immediatebusiness. Nothing herein shallbe interpreted to
impede the Inspector General’s or other requestor’s ability to obtain all
records and documents as required and to which the requestor is entitled
under this section.

§371.1645. Imposing a Sanction.

(a) Indeterminingthesanctionorcombinationofsanctionstobe
imposed, the Inspector General may consider the seriousness of the pro-
gram violation, the extent of the violation, degree and severity of the vio-
lation, prior non-compliance issues, prior imposition of sanctions, dam-
ages,orpenalties,patternofnon-compliance,willingness tocomplywith
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program rules, efforts to interfere with an investigation or witnesses, rec-
ommendations of peer review groups, program violations within Medic-
aid,Medicare,TitlesV,XX,CHIP,andotherHHSprograms,pertinentaf-
filiaterelationships,pastandpresentcompliancewithlicensureandcerti-
fication requirements, or any other pertinent information deemed appro-
priatebyMedicaid Integrity or the InspectorGeneral .

(b) With regard to those exclusions for which no specific period
of time is mandated by law or regulation, the Inspector General will
determine the lengthofexclusionbaseduponthecriteria insubsection(a)
of this section.

§371.1647. Notice ofSanction.

(a) The Inspector General provides written notice of a potential
sanction(s) by certified mail with return receipt or by facsimile trans-
mission with confirmation page. A recoupment requires both an initial
written notice of potential sanction and a subsequent written notice of
final sanction; therefore, any additional sanctions of any type in the same
noticeletterwitharecoupmentwillrequirebothnoticeletters. Additional
provisions regarding notice of an exclusion are provided in §371.1649 of
this subchapter. If there is no specific requirement in Subchapter G for a
written notice of a potential sanction for an individual specific situation,
theonlysanctionnotice letter required is thenoticeof finalsanction.

(b) Potential sanction. The written notice of potential sanction
includes:

(1) adescriptionof thepotential sanction;

(2) thebasisof the potential sanction;

(3) theeffectof thepotential sanction;

(4) its duration (duration could be indefiniteoruntil a certain
event occurred), if appropriate; and

(5) if the sanction is an exclusion, the notice must contain
a description of the method the provider uses to request reinstatement,
unless the exclusion is permanent.

(c) In the case of a recoupment, a statement of the provider’s or
person’s right to request a formal appeal hearing of the potential sanction
is not provided in the initial notice letter, since this is not a final sanction.
A statement of the provider’s or person’s right to request a formal appeal
hearing of the final sanction will be subsequently provided with the final
written notice of the Inspector General’s final overpayment determina-
tion.

(d) Finalsanction. Thewrittennoticeof finalsanction includes:

(1) adescriptionof the finalsanction;

(2) thebasis of the final sanction;

(3) theeffectof the final sanction;

(4) its duration (duration could be indefiniteoruntil a certain
event occurred), if appropriate;

(5) astatementof theprovider’sorperson’s right to request a
formalappealhearing of the sanction; and

(6) if the sanction is an exclusion, the notice must contain a
descriptionof themethodtheproviderorpersonuses to request reinstate-
ment, unless the exclusion ispermanent.

(e) Thesanctionswill takeeffect in the followingmanner:

(1) Recoupment-Theproviderorpersonwillreceiveanotice
ofapotentialsanctiontoimposerecoupment. Theproviderorpersonmay
request an informal review, to informally discuss the issues and allow the

provider or person an opportunity to provide information they deem ap-
propriate. Subsequently, the InspectorGeneralwillmake afinaldetermi-
nationregarding theamount toberecouped. Uponthatdetermination, the
InspectorGeneralwill sendfinaldeterminationandnoticeofrecoupment
to the provideror person.

(2) Payment hold - A payment hold on payments of future
claims submitted for reimbursement will be imposed, without prior
notice, as specified in §371.1703(b) of this subchapter. The provider
will be notified of the payment hold not later than the fifth (5th) working
day after the date the hold is imposed. The payment hold will remain in
effect until all issues regarding the provider’s billing practices are finally
resolved, includingall litigationandjudicialprocesses.

(3) Restricted reimbursement - The provider will receive
final notice of intent to impose restricted reimbursement unless the
provider meets one of the exception criteria enumerated in §371.1649
and §371.1651 of this subchapter. The provider may request an informal
review and/or an administrativeappeal hearing as described in paragraph
(1)of this subsection.

(4) Exclusion-Theproviderorpersonwillreceiveanoticeof
potential imposition of exclusion unless the provider meets one of the ex-
ceptioncriteriaenumerated in§371.1649and§371.1651of thissubchap-
ter. The provider orperson may request an informal review, to informally
discuss the issues and allow the provider or person an opportunity to pro-
vide information they deem appropriate. This process will occur before
theInspectorGeneral submits it’s finalnoticeofexclusion to theprovider
orperson. At that time, the providerorperson mayrequest anadministra-
tiveappealhearingasdescribed inparagraph(1)of this subsection.

(5) Cancellation of contract or provider agreement - The
provider or person will receive a notice of potential cancellation of con-
tractorprovideragreementunlesstheprovidermeetsoneof theexception
criteria enumerated in §§371.1649 and 371.1651 of this subchapter. The
provider may request an informal review as described in paragraph (1)
of this subsection. This process will occur before the Inspector General
submits it’s finalnotice ofcancellation of contract or provider agreement
to the provider or person. If a provider or person is excluded who also
has a contract or provider agreement, prior notice of the cancellation
of contract or provider agreement is not a requirement, since the scope
and effect of the exclusion, as specified in §371.1673 of this subchapter,
does not allow that person to participate in Titles XIX, V, XX, CHIP, and
otherHHSprograms. Thecontractorprovideragreement in that instance
would becancelledeffective theeffectivedateof theexclusion.

§371.1649. Exceptions to Prior Notice of Exclusion, Cancellation of
ContractorProviderAgreement, andRestrictedReimbursement.

When the decision to impose an exclusion, cancellation of contract
or provider agreement, or restricted reimbursement is based upon
circumstances that indicate the occurrence of any of the following, the
Inspector General provides written notice as specified in §371.1647 of
this subchapter:

(1) any criminal conduct;

(2) any act or omission by a provider or person directly or
indirectly furnishing services or items or with authority or control over
the business or the furnishing of services or items within the Medicaid,
Medicare, or other HHS programs or any other reason that results in the
preclusion of federal financial participation (FFP) with regard to claims
submitted by the provider or person committing the act or omission
or otherwise. Medicaid is prohibited from paying 100% state general
revenuefundswhenalossofFFPhasoccurred,e.g. provider’sorperson’s
exclusionfromMedicareor lossof licensureorcertification;

(3) any act or omission by a provider or person directly or
indirectly furnishing services or items within the Medicaid or other HHS
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programs that presents a significant health, safety, or security hazard to a
recipient receivingservicesor itemsfromthatperson;

(4) any act or omission by a provider or person directly or
indirectly furnishing items or services within the Medicaid or other HHS
programs that causes financial loss to a recipient receiving those services
and that isaviolationof theMedicaidorotherHHSprogram;

(5) any act or omission by a provider or person directly or
indirectly furnishing items or services within the Medicaid or other HHS
programs that indicates a pattern of repeated violations of any one or
combination of those programs;

(6) any act or omission by a provider or person directly or
indirectly furnishing services or items within the Medicaid or other
HHS programs that causes a significant overpayment due to billing for
servicesnotprovidedornotprovidedaccordingtotherequirementsof the
Medicaid orother HHSprogram;

(7) any act or omission by a provider or person directly or
indirectly that prevents a requesting agency from obtaining immediate
access, in accordance with §371.1643 of this subchapter, to premises,
records, documents, or other requested items that must be maintained
in order to participate in the Medicaid or other HHS programs or have
been determined to be necessary for the complete investigation by the
InspectorGeneraloranyof theotheragenciesandagentsspecified;

(8) any loss ofa condition that is a requirement of the Medic-
aidorotherHHSprogram,e.g. lossoflicense,certification,Medicarepar-
ticipation, etc.; or

(9) if the Inspector General determines that the health or
safety of individuals receiving services under Medicaid or other HHS
program warrants an exclusion taking place immediately in accordance
with §371.1651 of this subchapter.

§371.1651. ImmediateSanctionsDue toHealthand/orSafety.

The Inspector General may immediately exclude a provider or person,
place on restricted reimbursement, and/or cancel a contract or provider
agreementofaproviderorpersonif theInspectorGeneraldeterminesthat
theproviderorperson isormaybeplacing thehealthand/orsafetyof indi-
viduals receiving services, under Medicaid or any HHS program, at risk.
In accordance with 42 CFR §1001.2003(c), the Inspector General may
immediately exclude the provider or person. This may occur prior to the
initiation or completion of a hearing at the State Office of Administrative
Hearings (SOAH). In this situation, the provider or person’s exclusion,
restricted reimbursement, and/or cancellation of contract or provider
agreement would be effective immediately upon notice of immediate
exclusion orcancellationofcontractorprovideragreement.

§371.1653. Exclusion.

(a) The Inspector General’s authority to exclude providers or
persons from participation in federally funded state health care programs
emanates from federal and state law. With regard to exclusion, federal
lawdefines"statehealthcareprograms" toincludeTitlesV,XIX,andXX,
and exclusion from Medicare or any one of the state health care programs
requires exclusion as to all of the programs within the definition. The
Inspector General determines the necessity for exclusion according to
federal regulations set forth at 42 CFR Part 1001, and pursuant to this
state’sauthority, asacknowledgedby42 CFRPart1002.

(b) Typesofexclusion. Exclusionmaybe:

(1) mandatory, which requires the Inspector General to ex-
cludepersonsbaseduponspecificoccurrencessetforthinthis subchapter
or at 42 CFR §1001.101; or

(2) permissive, with regard to which the Inspector General
maintains discretion to exclude persons for circumstances set forth at 42

CFR §1001.201 or for other program violations for which the Inspector
Generaldetermines thatexclusion isanappropriatesanction.

(c) When the basis for exclusion is derivative of a final order,
judgment, action by a court or another governmental agency, or any
other prior determination (e.g. a conviction, plea, licensure board order,
settlement or repayment agreement, administrative law judge decision),
the Inspector General need not re-establish the factual or legal basis for
theunderlyingdetermination. Thebasisfor theunderlyingdetermination
is not reviewable and the provider or person, as defined in §371.1601 of
thissubchapter,maynotcollaterallyattacktheunderlyingdetermination,
eitheronsubstantiveorproceduralgrounds, in anadministrativehearing.
Non-derivative exclusions are based on factual determinations made
initiallyby theInspectorGeneralandsupportedbyprimafacieevidence.

(d) On and after the effective date of exclusion, providers who
were excluded cease to be providers and, for purposes of Subchapter G,
areconsideredpersons,asdefined in§371.1601of this subchapter.

§371.1655. Mandatory Exclusion.
The Inspector General will exclude from participation in Titles V, XIX,
XX, and otherHHS programs:

(1) any provider or person who must be excluded pursuant
to grounds set forth at 42 USC §1320a-7(a) or 42 CFR §1001.101. The
length of exclusion under this subsection willbe equivalent to: the length
of exclusion required by federal statute or regulation plus, pursuant
to state authority, a minimum period of one year beyond the federally
mandatedperiodofexclusion,determinedaccording to theseverityof the
offense.

(2) any managed care organization or other entity furnishing
services under a §1915 (b)(1) waiver of the Social Security Act, if such
organization or entity could be excluded under 42 CFR §1001.1001
("Exclusion of Entities Owned or Controlled by a Sanctioned Person")
or §1001.1051 ("Exclusion of Individuals with Ownership or Control
Interest inSanctionedEntities")or,directlyor indirectly,hasasubstantial
contractual relationship (as defined in 42 CFR §1002.203) with an
individual or entity that could be excluded under 42 CFR §1001.1001
or §1001.1051. Length of exclusion under this subsection will be
equivalent to that of the person whose relationship with the entity is the
basis for the exclusion, subject to the exceptions established at 42 CFR
§1001.3002(c).

(3) anyproviderorpersonwhoisfoundliableforafalseclaim
oramanagedcareviolationsetforthwithinthestate’sdamagesandpenal-
ties statute at section 32.039(b) of the Human Resources Code. Term of
exclusion under this subsection isas follows:

(A) except as provided by subparagraph (B) of this
paragraph , when the violation resulted in injury to an elderly person (as
defined by Human Resources Code §48.002(a)(1), a disabled person
(as defined by Human Resources Code §48.002(a)(8)(A)), or a person
younger than 18 years of age, the provider or person may not provide or
arrange to provide health care services under Medicaid for a minimum
period of ten (10) years to a maximum period of permanent exclusion.
The period of exclusion begins on the date on which the determination
that theproviderorperson is liablebecomesfinal.

(B) except as provided by subparagraph (A) of this para-
graph, when the violation did not result in injury to anyone in those cate-
goriesofpersonslistedinparagraph(1)ofthissection,theproviderorper-
sonmaynotprovideorarrangetoprovidehealthcareservicesunderMed-
icaid foraperiod of three (3)years to amaximumperiodofpermanentex-
clusion. The period ofexclusion beginson the dateon which the determi-
nation that theproviderorperson is liablebecomesfinal.

(C) anyproviderorpersonwhoisconvicted,asdefinedin
§371.1601,or pleads guilty ornolo contendere of an offense arising from
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a fraudulent act under the Medicaid program, which results in injury to
an elderly person (as defined by Human Resources Code §48.002(1)), a
disabledperson(asdefinedbySection48.002(8)(A),orapersonyounger
than18yearsofage. Exclusionunder thissubsectionispermanent. Aper-
son excluded under this subsection shall not be eligible for reinstatement
to the program. The period of exclusion begins on the date on which the
providerorperson isconvicted.

(4) anyproviderorpersonwhosehealthcareservicesoritems
are ineligible for federal financial participation. The period of exclusion
begins on the date the provider’s or person’s health care services or items
became ineligible forfederal financialparticipation.

(5) any provider or person whose health care license, certifi-
cation,orotherqualifyingrequirement toperformcertaintypesofservice
is revoked, suspended, or otherwise terminated such that the provider or
personmaynotperformtheirprofessiondue to the lossof the license,cer-
tification,orotherqualifyingrequirement. Theperiodofexclusionbegins
on the date the person lost their license, certification, or other qualifying
requirement.

§371.1657. Permissive Exclusion.

The Inspector General may exclude from participation in Titles V, XIX,
XX,CHIPand other HHSprograms -

(1) any provider or person who commits aprogram violation
as established by prima facie evidence, including but not limited to
those set forth at §371.1617 of this subchapter, Human Resources Code
§32.039(b), (u), (v) or §371.1721 et seq. of this subchapter, and Human
Resources Code§36.002; and

(2) any provider or person, as defined in §371.1601 of this
subchapter, who may be excluded for any reason for which the Secretary
of theU.S.DepartmentofHumanServicesor itsagentcouldexcludesuch
personunder42USC§1320a-7(b)or42CFRParts1001or1003.

(3) any provider, entity,orperson, if anotherprovider, entity,
orperson,with whomtheyhavea relationship:

(A) has been convicted ofa criminaloffense as described
in§§1128(a)and1128(b)(1), (2),or (3)of theSocialSecurityAct;

(B) has had civil money penalties or damage and penal-
ties assessments imposed under §371.1721 et seq. of this subchapter or
§1128A of the SocialSecurity Act;or

(C) hasbeenexcludedfromparticipationinanyoneofthe
TitlesV,XVIII,XIX,XX,CHIP,orotherHHSprogramandsuchperson:

(i) has a direct or indirect ownership interest (or any
combination thereof) in the provider or person, as defined in §371.1601
of this subchapter;

(ii) is theownerofawholeorpart interest inanymort-
gage,deedoftrust,noteorotherobligationsecured(inwholeorinpart)by
the entity oranyof the property assets thereof;

(iii) isanofficerordirectoroftheproviderorperson, if
the entity isorganized asa corporation;

(iv) is partner in the provider or person, if the provider
or person isorganized asa partnership;

(v) is an agent or consultant of the provider or person;
or

(vi) is a managing employee, that is, a person (includ-
ing a generalmanager, business manager, administrator, or director)who
exercisesoperationalormanagerialcontrolover theproviderorpersonor
part thereof; or

(D) was formerly described in paragraph (3) of this
section, but is no longer so described, because of a transfer of ownership
or control interest to an immediate family member or a member of the
person’s household, as defined in §371.1643 of this subchapter, in antic-
ipation of or following a conviction, assessment of a CMP, or imposition
ofan exclusion orother sanction.

(4) any person that:

(A) has a direct or indirect ownership or control interest
in a sanctioned entity, and who knows or should know, as defined in
§1128A(i)(6) of the Social Security Act, of the action constituting the
basis for the conviction or exclusion set forth in paragraph (2) of this
section; or

(B) is an officer or managing employee, as defined in
§371.1643 of this subchapter, of suchprovider,entity,orperson.

§371.1659. Notice of Intent to Exclude.
Except as provided in paragraph (3) of this section, when the Inspector
General proposes to exclude any person on mandatory grounds for a
period exceeding 5yearsoron permissivegrounds, it giveswritten notice
of its intent to exclude.

(1) Noticeofpotential to exclude includes:

(A) the basis for thepotential exclusion;

(B) thepotential effectof theexclusion;and

(C) whethertheInspectorGeneralalsoproposestocancel
anyprovideragreementheldbytheproviderorperson tobeexcluded.

(2) Within 30 days of receipt of the notice of potential exclu-
sion,which isdeemedtobe5days fromthedateof thenotice, theprovider
or person receiving notice may submit to the Inspector General, any
documentary evidence or written argument regarding whether exclusion
iswarrantedandanyrelatedissues. Submissionofdocumentaryevidence
or written argument, however, is no guarantee that the Inspector General
will notultimately exclude the providerorperson.

(3) If the Inspector General proposes to exclude a provider
or person on grounds set forth at 42 CFR §1001.1301 (failure to grant
immediate access to records), §1001.1401 (hospital’s failure to comply
with corrective action plan required by the Health Care Finance Admin-
istration (HCFA), or §1001.1501 (default on health education loan or
scholarship obligations), it need not send a notice of intent to exclude
and may effect exclusion upon providing notice of exclusion (as set forth
below).

§371.1661. Notice of Exclusion.
Except as provided in §371.1665 (Notice of Proposal to Exclude) of
this subchapter, if the Inspector General determines, after review of any
evidence or argument offered by a provider or person entitled to provide
same, that exclusion is warranted, it will send a written notice of final
exclusion to theaffectedproviderorperson. Suchnoticewill state:

(1) the basis for the final exclusion;

(2) thelengthofthefinalexclusionand,whereapplicable,the
factors considered indetermining the length;

(3) the effectof the final exclusion;

(4) the earliestdate on which the Inspector General will con-
sidera request for reinstatement;

(5) the requirementsandproceduresforreinstatement;and

(6) theappeal rightsavailable to theexcludedperson.

§371.1663. Effectivedate ofExclusion.
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Except for immediate exclusion based upon grounds set forth at 42
CFR §1001.1301 (failure to grant immediate access to records) and
§§371.1649or371.1651of thissubchapter,exclusionwillbeeffective20
days fromthedateof the noticeofexclusion.

§371.1665. NoticeofProposal to Exclude.

(a) Except as provided in subsection (e) of this section, if the In-
spector General proposes to exclude a provider or person on grounds set
forth at:

(1) 42CFR§1001.901(falseor improperclaims),

(2) 42 CFR §1001.951 (fraud and kickbacks and other pro-
hibitedactivities),§1001.1601(violationsof the limitationsonphysician
charges), or

(3) 42 CFR §1001.1701 (billing for services of assistant
at surgery during cataract operations); the Inspector General will send
writtennoticeof thisdecision to theaffectedperson.

(b) The written notice of proposal to exclude includes the same
information that must be included in a notice of exclusion set forth in
§371.1661 of this subchapter, as well as an indication of whether the In-
spector General intends to terminate any provider agreement or contract
of the affected providerorperson.

(c) Theexclusionwillbeeffective20daysafterthedateoftheno-
tice of proposal to exclude, unless, within that period, the affected person
fileswith the InspectorGeneral, awritten request fora hearing by SOAH.
Arequest forhearing must set forth:

(1) the specific issues or statements in the notice of proposal
to excludewith which thepersondisagrees;

(2) thebasis for the disagreement;

(3) thedefenseson which reliance is intended;

(4) any reasons why the proposed length of exclusion should
be modified; and

(5) reasons why the health or safety of individuals receiving
services from the relevant state health care program(s) does not warrant
the exclusion going into effect prior to the completion of the requested
hearing.

(d) If the affected person does not file a timely written request
for hearing as provided in subsection (c) of this section, the Inspector
General will send a notice of exclusion as described in §371.1661 of this
subchapter. If the affected person makes a timely written request for a
hearing and the Inspector General determines that the health or safety
of individuals receiving services under the relevant state health care
program(s) does not warrant an immediate exclusion, an exclusion will
not go into effect unless the hearing officer or administrative law judge at
thehearing upholds thedecision to exclude.

(e) If, prior to issuing a notice of proposal to exclude under
subsection (a) of this section, the Inspector General determines that the
healthandsafetyof individuals receivingservicesunder therelevantstate
health care program(s) warrants the exclusion taking place prior to the
completion of the hearing by the relevant operating agency, the Inspector
General will proceed under §371.1659 (Notice of Intent to Exclude) and
§371.1661(NoticeofExclusion)of this subchapter.

§371.1667. DueProcess forAdministrativeSanctions.

(a) The Inspector General affords, to any provider or person
against whom it imposes sanctions, all administrative and judicial due
process remedies applicable to administrative sanctions. Pursuant to its
own rules governing hearings and appeals, the State Office of Admin-
istrative Hearings (SOAH) provides formal appeal hearings for those
personswhoappeal finalsanctions imposedbytheInspectorGeneral.

(b) The person is also offered, in the sanction notice letter, an
opportunity to request an informal review of the imposition of sanction.
The provider or person is given an opportunity to submit documentary
evidence and written argument concerning whether the sanction is
warrantedandother related issues. Submissionofdocumentaryevidence
or written argument, however, is no guarantee that the Inspector General
will not ultimately impose administrative sanctions against the provider
or person. The provider or person may choose to request an informal
review, a formal appeal hearing, or both. If both an informal review
and formal appeal hearing are chosen, the formal appeal hearing and all
pertinent discovery, prehearing conferences, and all other issues and
activities regarding the formal appeal hearing will be abated until all
informal review discussions have ended without settlement or resolution
of the issues. Incertainsituations, the informal reviewwillnotbeoffered.

(c) When the exclusion is based on the existence of a criminal
conviction, a civil fraud finding, a civil judgment imposing liability by
federal, state, or local court, a determination by another government
agency or board, any other prior determination, or provisions within a
settlement agreement, the basis for the underlying determination is not
reviewable and the individual or entity may not collaterally attack the
underlying determination, either on substantive or procedural grounds,
in an administrative appeal.

§371.1669. Notice of Appeal.

(a) To appeal a final sanction imposed by the Inspector General,
a provideror person shall file a writtenrequest forappealwith the Inspec-
tor General within twenty (20) calendar days of the date of the person’s
receipt of the notice of final sanction, unless specified otherwise in other
sections of this subchapter. The Inspector General will then forward
the notice of appeal to the Commission’s Office of General Counsel for
docketing at SOAH. If an informal review has also been requested, the
appeal will be abated until all efforts to resolve or settle the sanction have
been unsuccessful. At the conclusion of the informal review process, the
Inspector General will then forward the notice of appeal to the Commis-
sion’sOfficeofGeneralCounsel fordocketingatSOAH.

(b) The letter requesting an appeal hearing or informal review
will contain a statement as to the specific issues, findings, and/or legal
authority in thenotice letterwith which the sanctionedproviderorperson
disagrees, and the basis for their contention that the specific issues or
findings and conclusions are incorrect. The request for a hearing must be
made in writing to the Director of Medicaid Integrity. The request must
be signed by the provider or person sanctioned or by their attorney and
sentbycertifiedmail toarriveinMedicaidIntegrityby thefilingdeadline.
No other person or party may appeal for or on behalf of the sanctioned
provider or person.

§371.1671. Settlement.

The Inspector General has authority to settle any issues or case, without
consentof theSOAHAdministrativeLawJudge.

§371.1673. Scope andEffectofExclusion.

(a) Excluded Person and Affiliated Entities. Unless and until a
person is reinstated into the Texas Medicaid program in accordance with
§371.1689 of this subchapter, no payment will be made by any Texas
health care program, Medicaid, or any HHS program for any item or
service furnished by an excluded person on or after the effective date of
exclusion.

(1) A person excluded pursuant to this subchapter must nei-
ther personally nor through a clinic, group, corporation, or other associa-
tion or entity, bill or otherwise request or receive payment for any Title V,
XIX,XX,CHIP,orotherHHSprogramsfor itemsorservicesprovidedon
orafter theeffective dateof theexclusion. Exclusionalso prevents theex-
cluded person from providing any services pursuant to the Medicaid and
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otherHHSprograms,whetherornottheexcludedpersondirectlyrequests
MedicaidorotherHHSprogrampaymentforsuchservices(e.g.,aperson
excludedmay not,until reinstated,conductTILEcase assessments foran
employerparticipating within theprogram).

(2) A person excluded pursuant to this subchapter must not
assess care or order or prescribe services, directly or indirectly, to Title
V, XIX, XX, CHIP, or other HHS recipients after the effective date of
exclusion. A clinic, group, corporation, or other association or entity
must not submit to Title V, XIX, XX, CHIP, or other HHS programs
claimsforanyassessments, servicesor itemsprovided by aperson within
suchorganizationorentitywhoisexcludedfromparticipation,unless the
servicesor supplieswereprovidedbefore theeffectivedateofexclusion.

(3) An entity that employs or otherwise associates with a
person excluded from participation in Titles V, XIX, XX, CHIP, or other
HHS program pursuant to this subchapter must not include within a cost
report or any documents used to determine an individual payment rate, a
statewide payment rate or a fee, the salary, fringe, overhead, or any other
costsassociatedwith the person excluded.

(b) Persons other than person excluded and affiliated entities.
Unlessanduntilaperson isreinstated into theTexasMedicaidprogramin
accordance with §371.1689 of this subchapter, no payment will be made
byanyTexashealthcareprogram,Medicaid,oranyHHSprogramforany
item or service furnished pursuant to the medical direction, prescription
or assessment of a person excluded under this subchapter on or after the
effectivedateofexclusion,whenthepersonfurnishingtheitemorservice
kneworhad reason to knowof theexclusion.

(c) An order or prescription written before the exclusion of a
physician isvalid for the duration of theorder.

(d) If, after the effective date of an exclusion, the excluded per-
son submits or causes to be submitted claims for services (including case
assessments) or items furnished within the period of exclusion, they may
besubject tocivilmonetarypenalty liabilityunder§1128A(a)(1)(D),and
criminal liability under §1128B (a)(3) of the Social Security Act and an
administrativedamageandpenaltyasset forth in§371.1721etseq. of this
subchapter.

§371.1675. InformingOther InterestedParties.
(a) In accordance with federal and state requirements, when

the Inspector General excludes a person, the Inspector General shall
promptly notifyeach appropriatestateagencyadministeringor supervis-
ing eachstatehealth care program,aswell as theappropriatestateor local
authority or agency responsible for licensing or certifying the person
excluded. Notification shall include:

(1) the facts,circumstances,andperiodofexclusion;

(2) a request that appropriate investigations be made andany
necessary sanctions be invoked in accordance with applicable law and
policy; and

(3) a request that the state or local authority or agency fully
and timely inform the commission with respect to any actions taken in
response to thecommission’s request.

(b) Through procedures and means it establishes, the Inspector
General also notifies providers, recipients, and the public regarding per-
sons excluded.

§371.1677. Obligation of All Health Care Providers regarding Exclu-
sion.

(a) Eachproviderorpersonisresponsibleforensuringthatitems
or services furnished personally by, at the medical direction of, or on the
prescription or order of an excluded person are not billed to the Titles
V, XIX, XX, CHIP, and other HHS programs after the effective date of
exclusion, as specified in this subchapter. This section applies regardless

of whether an excluded person has obtained a program provider number
or equivalent, either as an individual or as a member of a group, prior to
being reinstated. Failure to ensure excluded providers are not partici-
pating in the activities above and/or billing for services rendered by an
excluded person will result in exclusion of the currently active providers
and persons allowing the forbidden activity, plus recoupment of all funds
paid to the currently active provider or person for those activities, and
imposition of damages and penalties against both the currently active
provider or person and the excluded person. The damages and penalties
are delineated in§371.1721 et seq. of this subchapter.

(b) Providers or persons must not bill recipients for services or
itemsspecified insubsection (a)of this section unless:

(1) the recipient is informed, before delivery of the item or
service, that thoseservicesarenot reimbursedbyMedicaid; and

(2) the provider obtains and retains, before delivery of the
item or service, a written signed consent from the recipient indicating
that the recipient understands they are responsible for payment for the
servicesand that theservicesor itemsare still desired.

(c) Providers or persons who violate these rules by billing recip-
ients without the required disclosure and consent are subject to sanctions
described in this subchapter.

§371.1679. Waiver of Exclusion.

The Inspector General may request a waiver of an exclusion mandated
by federal law only in accordance with the requirements of 42 CFR
§1001.1801. Waiver of an exclusion mandated by state law is limited
to those circumstances of public health necessity set forth at 42 CFR
§1001.1801. TheInspectorGeneral isnotobligated torequest awaiverof
exclusion by virtue of a request for waiver from an excluded person. The
decision to grant, deny, or rescind a request for a waiver is not subject to
administrative or judicial review.

§371.1681. Provider Enrollment.

(a) Basis for Initial Provider Enrollment or Request for Addi-
tional Provider Numbers.

(1) The Commission, health and human services agencies,
and their contractors determine the need for and approve individual
providerparticipationthroughinitialproviderenrollmentandenrollment
foradditionalprovidernumber(s), includingmanagedcareorganizations
and their subcontractors.

(2) The request for initial provider enrollment and enroll-
ment for additional provider numbers could result in an abatement,
denial, or postponement of approval by the Commission, through the
InspectorGeneral, as specified in §371.1603(a)of this subchapter, health
and human services agencies, or their contractors. These actions do not
give rise to due process notice and hearing requirements. In making the
enrollmentdetermination, the followingwillbeconsidered

(A) accessibility of other health care to the recipient pop-
ulation;

(B) the provider’s current or previous conduct, including
conduct during participation in the Titles XVIII, XIX, XX, and V, CHIP,
and any HHS programs in any state, or any conduct or action for which a
sanctioncouldhavebeen taken,asdescribed in subchapterG;

(C) the investigative findings in any current or previous
investigationof theproviderorperson or theiraffiliates;

(D) licensure or certification actions against the provider
or person or any provider or person with which they are affiliated, as de-
scribed in §371.1643(d)of this subchapter;

(E) criminalhistory backgroundcheck;and
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(F) consideration of all of the above, in relation to the
provider’s or person’s family member and member of household, as
specified in§371.1643(d)(3)of this subchapter.

(b) Providers, persons, principals, or affiliates of providers or
persons under investigation, who have sanctions pending, or have been
sanctioned previously, by the Inspector General or any HHS program,
may have any application for enrollment or new provider number deci-
sions abated until all investigations, sanctions, and legal proceedings are
finally resolved, as specified in§371.1603(a)of thissubchapter.

§371.1683. CriminalHistory Checks.

The Commission, any HHS operating agency, or their contractors may
conduct a criminal history check on any Medicaid, Title XX or V, CHIP,
or any other HHS program provider or on any person or business entity
who meets the definition of "indirect ownership interest" as defined in
§371.1601whoareapplyingtobecomeMedicaid,TitleXXorV,CHIP,or
otherHHSproviders,orwhoareapplyingtoobtainnewprovidernumbers
or performing provider numbers. The Commission,operating agency, or
their contractors may require the provider or applicant to provide a report
from the Texas Department of Public Safety or other appropriate law
enforcementagency of thecriminalhistory of theproviderorapplicant in
suchformas theCommissionoroperatingagencymayrequire.

(1) If the Medicaid, Title XX or V, CHIP, or other HHS
program provider or applicant is a corporation this requirement may be
extended to officers and directors of the corporation, or to shareholders
of 5% or more of the outstanding shares of such corporation, or who are
required to disclose their ownership interest pursuant to federal law or
regulation.

(2) If the Medicaid, Title XX or V, CHIP, or other HHS
program provider or applicant is a partnership, whether general or lim-
ited, this requirement extends to all persons or corporations owning a
beneficial interest in the partnership.

(3) If the Medicaid, Title XX or V, CHIP, or other HHS pro-
gram provider or applicant is an individual or an unincorporated associ-
ation of individuals the requirement shall extend to all persons and mem-
bersof theassociationorwhoareapplicantsorproviders.

(4) Medicaid, Title XX or V, CHIP, or other HHS program
providersandapplicantsshalldiscloseandprovidecompleteinformation
regarding all misdemeanor and felony convictions of offenses on the
Medicaid, Title XX or V, CHIP, or other HHS program provider applica-
tion form. Failure to make full and accurate disclosure will be grounds
for immediate denial of an application or termination of a contract with a
provider in theMedicaid,TitleXXorV,CHIP,orotherHHSprogram.

(5) The Commission, operating agency, or their contractors
may exempt from this requirement any person or entity which is licensed
under thelawsofthisStateandwhichlicensurerequiresacriminalhistory
check.

§371.1685. UseofCriminalHistoryRecord Information.

(a) If the Commission, operating agency, or their contractors
determines through a criminal history check from the application for
provider or performing provider status that the provider or applicant has
been convicted of one of the following crimes the provider or applicant
willnotbeeligible toparticipate intheMedicaidprogram,andifenrolled,
theCommission,operatingagency,or theircontractorswill terminate the
provider’scontract, ordeny the application.

(1) Anoffenseunderchapter19,TexasPenalCode(criminal
homicide);

(2) An offense under chapter 20, Texas Penal Code (kidnap-
ping and false imprisonment);

(3) An offense under section 21.11, Texas Penal Code (inde-
cency with a child);

(4) An offense under section 22.011,TexasPenalCode (sex-
ual assault);

(5) An offense under section 22.02, Texas Penal Code
(aggravated assault);

(6) Anoffenseundersection22.04,TexasPenalCode(injury
toa child,elderly individual,ordisabled individual);

(7) An offense under section 22.041, Texas Penal Code
(abandoning orendangering a child);

(8) Anoffenseundersection22.08,TexasPenalCode(aiding
suicide);

(9) An offense under section 25.031, Texas Penal Code
(agreement toabduct from custody);

(10) An offense under section 25.08, Texas Penal Code (sale
or purchase of a child);

(11) An offense under section 28.02, Texas Penal Code
(arson);

(12) Anoffenseunder section 29.02,Texas PenalCode (rob-
bery);

(13) An offense under section 29.03, Texas Penal Code (ag-
gravated robbery);

(14) Anoffenseunderchapter31,TexasPenalCode(theft);

(15) Anoffenseunderchapter32,TexasPenalCode(fraud);

(16) An offense under chapter 34, Texas Penal Code (money
laundering);

(17) An offense under chapter 35, Texas Penal Code (insur-
ance fraud);

(18) Anoffenseunderchapter36,TexasPenalCode(bribery
and corrupt influence);

(19) Anoffenseunderchapter37,TexasPenalCode(perjury
and other falsifications);

(20) An offense under chapter 71.02, Texas Penal Code (en-
gaging in organized criminal activity);

(21) A federal offense under the Racketeer Influenced and
Corrupt Organizations Act, mail fraud, wire fraud, insurance fraud,
Medicare Fraud, Medicaid Fraud, tampering with a government docu-
ment, and/orviolationofFederalFalse ClaimsAct.

(b) The prohibition shall also include convictions for aiding and
abettinganyoftheabove-listedoffensesorforconspiraciestocommitany
of the above offenses.

(c) The prohibition shall also include any conviction under the
laws of another state, which prohibits the conduct described in the above
listed offenses.

§371.1687. Administrative Review of Rejection of Provider Enroll-
mentbyreason ofCriminalHistory.

(a) Should the Commission, any operating agency, or their con-
tractorsdeterminefrominformationfurnishedbytheapplicantorMedic-
aid, Title XX or V, CHIP, or other HHS program provider, or from an in-
dependentcriminalhistory check that theMedicaid,TitleXX orV,CHIP,
or other HHS program provider or applicant has been convicted of an of-
fensedescribedinsection371.1685,anoticeofdenialoftheapplicationor
cancellationof the Medicaid,Title XXorV,CHIP,orotherHHSprogram
providerenrollment shallbe sent to the Medicaid,Title XXorV,CHIP,or
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otherHHSprogramproviderorapplicant. Thenoticeshallstate theaction
takenandthebasisfortheaction,includingtheconviction,thejurisdiction
reporting theconviction,and the sourceof the information.

(b) TheapplicantorMedicaid,TitleXXorV,CHIP,orotherHHS
programprovider,uponreceiptofthenoticeofdenialorcancellation,may
determine that the action is based on a mistake in identity. If so, the appli-
cantorMedicaid,TitleXXorV,CHIP,orotherHHSprogramproviderhas
thirty(30)calendardaysfromthedateofreceiptofthenoticetoprovidethe
Commission, operating agency, or their contractors with documentation
fromthereportingagencycorrecting themistake in identification.

(c) If the applicant or Medicaid, Title XX or V, CHIP, or other
HHS program provider, upon receipt of the notice of denial or cancel-
lation, determines that, although the information is correct, there exists
factors, which should be considered in mitigation of the prohibition,
the applicant or Medicaid, Title XX or V, CHIP, or other HHS program
provider may request an informal desk review within twenty (20) calen-
dar days from the receipt of the notice. The request for an informal desk
review should be made in writing and addressed as directed to the Office
of Inspector General (OIG), the operating agency, or their contractors
and should set out the reasons which the applicant or Medicaid, Title XX
or V, CHIP, or other HHS provider believes are relevant to the issue of
mitigation.

(d) Thefollowingfactorsmaybeconsideredintheinformaldesk
review:

(1) thenatureand seriousnessof thecrime;

(2) the relationship of the crime to the purposes of providing
medical services, supplies, or equipment;

(3) the extent to which approving an application or retaining
a provider in the Medicaid, Title XX or V, CHIP, or other HHS program
would offer the applicant or provider the opportunity to engage in further
criminal activity;

(4) the relationship of the crime to the ability, capacity, or
fitnessrequiredof theproviderorproviderapplicant toperformtheduties
and discharge the responsibilities of a provider in the Medicaid, Title XX
or V,CHIP,orother HHSprogram;

(5) the age of the provider or applicant at the time each crime
was committed;

(6) the conduct and work history of the applicant or provider
before and after thecriminal conviction(s);

(7) evidenceoftheapplicant’sorprovider’srehabilitationef-
forts and outcome;

(8) thenumberandnatureof thecriminal conviction(s);

(9) the length of time since the end of the sentence imposed
for the conviction; and

(10) otherevidenceoffitness thatmayberelevant.

§371.1689. Reinstatement following Exclusion.

(a) A person who has been excluded from Medicaid, any HHS
program,oranystatehealth careprogram,as defined in§371.1601 of this
subchapter, may be reinstated only by the Inspector General, the division
that imposed theexclusion. The request for reinstatementmay be abated,
denied, or postponed by Medicaid Integrity or the Inspector General as
specified in §371.1603(a)of this subchapter.

(b) Aperson excludedfrom Medicaid orany HHSprogrammay
submit to the Inspector General a request for reinstatement at any time
after the period of exclusion has ended. An excluded person may not
be granted a contract or provider agreement in any HHS program until

and unless reinstatement is approved by the Inspector General and the
exclusion status is removed.

(c) The Inspector General will grant reinstatement only if it is
reasonably certain that the types of actions that formed the basis for the
original exclusion have not recurred and will not recur. In making this
determination, the agencywill consider:

(1) Theconductof theproviderorpersonbeforeandafter the
date of the notice of exclusion;

(2) Whetherall fines,damages,penaltiesandanyotherdebts
due and owing (including e.g. overpayments, penalties, damages, appeal
hearingcosts) toanyfederal, stateor localgovernment,havebeenpaid,or
satisfactoryarrangementshavebeenmadethat fulfill theseobligations;

(3) Theaccessibilityofotherhealthcare to therecipientpop-
ulation thatwouldbeservedby thepersonwhohasbeenexcluded;

(4) Theperson’spreviousconduct,includingconductduring
participationintheTitlesXVIII,XIX,XX,andV,CHIP,andanyHHSpro-
gramsinanystate,oranyconductoractionforwhichasanctioncouldhave
been taken, asdescribed in subchapterGof thischapter;

(5) Any previous convictions, as defined in §371.1601, of
the person regardless of it’s relation to Titles XVIII, XIX, XX, V, CHIP,
orotherHHSprograms;

(6) WhethertheInspectorGeneralhasdeterminedthatthein-
dividualorentitycomplieswith orhasmadesatisfactory arrangements to
fulfill, all of the applicable conditions of participation or supplier condi-
tions forcoverage under thestatutesandregulations;

(7) Whether the person has, during the period of exclusion,
submittedclaims,orcausedclaimstobesubmittedorpaymenttobemade
by Medicaid or any state health care program, for items or services the
excluded party furnished, ordered or prescribed, including health care
administrative services; and

(8) AnyotherfactorsorcircumstancesdeemedbytheInspec-
torGeneral toberelevant to thedetermination of reinstatement.

(d) Submitting claims or causing claims to be submitted or
payments to be made by the programs for items or services furnished,
ordered or prescribed, including administrative and management ser-
vices or salary, may serve as the basis for denying reinstatement. This
section applies regardless of whether a person has obtained a program
provider number or equivalent, either as an individual or as a member of
a group, prior to being reinstated. The person is subject to imposition of
recoupmentofanypaymentsmadeandadministrativepenalties.

(e) If a person circumvents the reinstatement requirements
specified insubsections(a)and(b)of thissectionandreceivesaMedicaid
provider number, they may be excluded immediately, without the due
process afforded providers specified in §371.1667 of this subchapter.
They may also be subject to recoupment of all of the Medicaid payments
made to thatprovidernumberandimpositionofadministrativepenalties.

(f) Upon receipt of a written request, the Inspector General may
require therequestor tofurnishspecific informationandauthorizationfor
the Inspector General to obtain information from private health insurers,
peerreviewbodies,probationofficers,professionalassociates, investiga-
tive agencies, and others as may be necessary to determine whether rein-
statement should be granted.

(g) If the Inspector General determines that the request for
reinstatement should be approved from an entity, association, or affil-
iation whose principals were also excluded for the same violations or
surrounding or regarding the same violations, that entity, association, or
affiliation may be reinstated if the Inspector General determines that the
principal for the entity orassociation:
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(1) has terminated their ownership or control interest in the
entity;

(2) isnolongeranOfficer,Director,Agent,Consultant,man-
agingemployee,oranyothertitlewiththesameduties,ownership,orcon-
trol of the entity; or

(3) hasbeenreinstated inaccordancewith this section.

(h) Noticeofaction onrequest for reinstatement.

(1) Approval of Request for Reinstatement. If the Inspector
General approves the request for reinstatement, it shall give written
notice to the excluded person, and to all others who were informed of the
exclusion pursuant to this subchapter, specifying the date on which Med-
icaid and other HHS program participation may resume. The Inspector
General may condition reinstatement upon the completion of a specified
course of education regarding Medicaid and other HHS claims and/or
services or on any other basis deemed appropriate (e.g., requirement for
closed-end, probationary or provisional provider agreement or contract,
orany otheractionspecified in§371.1631of this subchapter).

(2) DenialofRequest forReinstatement.

(A) If the Inspector General denies the request for rein-
statement, it will give written notice to the requesting person. Within 30
daysof thedateof thenotice, theexcluded personmaysubmit:

(i) Documentary evidence and written argument
against thecontinued exclusion,

(ii) A written request to present written evidence and
oral argument to anInspectorGeneralofficial, or

(iii) Both documentary evidence and a written re-
quest.

(B) After evaluating any additional evidence submitted
by the excluded person (or at the end of the 30-day period, if none is
submitted), the Inspector General will send written notice either that a
subsequent request for reinstatement will not be considered until at least
one year after the date of denial, or approving the request consistent with
theproceduresset forth in paragraph(1)of this subsection.

(C) The denial of reinstatement is not a sanction as speci-
fied in§371.1643of this subchapterand may notbeappealed toSOAH. It
issubjectonlytoinformalreviewbytheInspectorGeneral. Itisnotsubject
to administrative or judicial review.

(i) Reinstatement will not be effective until Medicaid Integrity
or the Inspector General grants the request and provides notice under this
section. Reinstatementwill beeffectiveasprovided in thenotice.

(j) A determination with respect to reinstatement is not appeal-
able or reviewable.

(k) A SOAH Administrative Law Judge may not require rein-
statementofan individualorentity inaccordancewith this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403711
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 5. RECOVERY OF OVERPAY-
MENTS
1 TAC §§371.1701, 371.1703, 371.1705, 371.1707

The new rules are proposed under §531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary
rules for the proper and efficient administration of the medical
assistance program; 531.102 establishes the Office of Inspector
General (formerly the Office of Investigations and Enforcement)
and imposes responsibility for investigation of fraud and abuse
in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the
rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases
and methods for investigating fraud and abuse, and referring
cases for criminal prosecution; 42 CFR, Part 455 specifies all
federal requirements of the Commission to provide for Medicaid
fraud and abuse program integrity; 42 CFR §1002.2 provides
authority for the Commission to exclude Medicaid providers from
participation in the Medicaid program; 42 CFR Parts 1002 and
1001 provide all requirements relating to exclusion of providers;
and various other state and federal statutes place requirements
on the Commission to implement a fraud and abuse program
integrity component. The proposed rules meet the mandates
of the state and federal statutes delineated above and the state
statutes above provide the Commission with broad rulemaking
authority for the implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1701. MedicaidIntegrity InvestigationofOverpayments.
When an overpayment appears to result from a program violation that
may involve misuse, waste, abuse or fraud, Medicaid Integrity inves-
tigates the circumstances precipitating the overpayment. When no
wrongdoing is established through investigation, Medicaid Integrity, at
the discretion of its director, may refer the matter for routine payment
correction by the fiscal agent or an operating agency or may offer a
payment plan, as discussed in §371.1671 of this subchapter. Prima facie
cases of misuse, waste, abuse or fraud require appropriate administrative
enforcement, including recoupment and other necessary administrative
action, sanction or penalty. As set forth above, fraud also is subject to
criminal prosecution.

§371.1703. Recovery ofOverpayments.
(a) The Inspector General and its agents recover all overpay-

ments made to providers within the Medicaid program, whether the
overpayment resulted from error (by the provider, the claims administra-
tor, or an operating agency), misunderstanding, or a program violation
proven to result from fraud or abuse. When Medicaid Integrity’s inves-
tigation reveals evidence of a program violation (which may or may not
include an overpayment), Medicaid Integrity and the Inspector General
determineandimposetheappropriateadministrativeenforcement.

(b) Payment Hold. A payment hold on payments of future
claims submitted for reimbursement will be imposed, without prior
notice,after it isdeterminedthatprimafacieevidenceexists tosupport the
payment hold. The payment hold may be imposed prior to completion of
an investigation. It is used to withhold payments to providers that may be
used subsequently to offset the overpayment or penalty amount when the
investigation is complete. The provider or person will be notified of the
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payment hold not later than the fifth (5th) working day after the date the
hold is imposed. With theexceptionofapaymenthold imposedasa result
of paragraph (2) of this subsection, the provider or person may request
an informal review and/or an expedited administrative appeal hearing.
These requests must be received in writing in the method prescribed by
the Inspector General not later than the 10th day after the date the active
provider receives notice of the payment hold. A provider’s decision to
seekaninformalresolutionunder thissubsectiondoesnotextend thetime
by which the provider must request an expedited administrative appeal
hearing. On timely written request by a provider subject to a payment
hold, the Inspector General will file a request with the State Office
of Administrative Hearings (SOAH) for an expedited administrative
hearing regarding the payment hold. Should the provider request both
an informal review and an expedited administrative appeal hearing, the
expedited administrative appeal hearing will be abated until the informal
reviewprocess iscompleted. The instances in which a payment holdmay
be imposed withoutpriornotice are:

(1) tocompelproduction of records;

(2) when requested by the Attorney General’s Medicaid
Fraud ControlUnit, asapplicable;

(3) in the instanceof fraudorwillfulmisrepresentation;

(4) when the U.S. Health and Human Services (HHS)
imposes a payment hold (suspension of payments) against the provider
for Medicare violations and that provider or person is also a provider in
Medicaid;

(5) for any reasons specified in §§371.1609, 371.1617,
371.1621 of this title, or any other provisions delineated in these rules; or
foranyother reason specifiedbystatute or regulation.

(c) Injunction to Prevent Disposing of Assets and Application
to Debts. Based on the results of investigative findings and evidence that
potentialfraudexistsandapotentialoverpayment,penalty,ordamagehas
been identified, a method that may be used by the Inspector General, as a
fiduciary for the state, is injunctive relief. The purpose of the injunctive
relief is to ensure assets remain to reimburse the state funds owed such as
recoupmentofoverpaymentsandassesseddamagesandpenalties, inves-
tigative costs, and other costs specified in §371.1705 of this subchapter.
The Inspector General for purposes of Medicaid reimbursement, will re-
quest that the Attorney General obtain an injunction to prevent a provider
orpersonfromdisposingofanasset(s)identifiedbytheInspectorGeneral
as potentially subject to recovery due to the provider’s or person’s fraud
or abuse. Upon final resolution of the case, any funds derived from the
forfeited asset(s), after offsetting any expenses attributable to the sale of
thoseassets,will beapplied,by the InspectorGeneral, to theunpaiddebt.

(d) Payment of recoupments. At the Inspector General’s
discretion, overpayments may be collected in a lump sum or through in-
stallments. TheInspectorGeneralmaycollect recoupmentsbydeducting
them incrementally from prospective or retrospective payments owed to
theprovider. Ifcollectionismadethroughinstallments, theprovidermust
comply with the payment plan established by the Inspector General. A
payment plan will be for a reasonable length of time as determined by the
InspectorGeneralconsidering thecircumstancesofeach individualcase.

(e) Other collection methods. When providers have not paid
funds owed to the Medicaid program, the Inspector General will utilize
numerous means necessary to aggressively collect funds owed. Some of
these tools are: utilizing a collection agency, collecting from Medicare
for Medicaid provider debts, requesting the State Comptroller to place a
hold on all state voucher revenue for a provider or person from all state
agencies, requesting the Attorney General’s Collection Division to file
suit in district court, and receiving and reporting credit information on
providersandpersons withoutstandingdebts.

(f) Overpayments caused by an Order. An ordering provider
or person causes an overpayment to be made to themselves or to another
provider as a result of a false statement, misrepresentation, or omission
of pertinent facts:

(1) onaclaim,attachmentstoaclaim,medicalrecords,docu-
ment serving as an order for services, or any other documentation used to
adjudicate a claim for payment;

(2) any documentation submitted or maintained by the
provider tosupport representationsmade on claims;

(3) any documentation submitted or maintained by the
provider tosupport theneedor themedicalnecessityof theservice;or

(4) other documents used to establish fees, daily payment
rates, or payments.

§371.1705. Other FundsSubject toRecoupment.

In the following circumstances, the Inspector General is authorized to re-
cover the fundsspecified,althoughnoclaimsoverpayment is involved:

(1) to recover a recipient’s trust fund money for distribu-
tion to appropriate recipients or their responsible parties if those funds
were misapplied, misused, embezzled or not distributed as required by
program rule or by law;

(2) torecoverfundspreviouslycollectedbyaproviderorper-
sonfromrecipientsifcollectionwasnotallowedbylegalauthorityrelated
to the Medicaid Program;

(3) to recover from a provider or person who has unsuc-
cessfully appealed an administrative sanction or damage or penalty,
when a final order has been entered against that provider or person, the
Commission’s costs related to the administrative appeal. For the purpose
of this paragraph, costs related to the administrative appeal is defined as
and includes,without limitation:

(A) the hourly State Office of Administrative Hearings
(SOAH) costs;

(B) court reporter costs and the costs of transcripts and
copies thereofdevelopedinpreparationfor,during,orafter thehearing;

(C) the Commission’s costs associated with discovery,
including the costs of depositions, subpoenas, service of process, and
witness expenses;

(D) witness expenses incurred at any time related to the
administrativeappeal, includingduringdiscoveryor thecase inchief;

(E) travel and per diem for witnesses and Commission
staff and witness fee and loss ofpayforwitnesses;

(F) costofpreparationtime, includingsalaries, traveland
per diem;

(G) any additional costs associated with the appeal hear-
ingor thepreparation for theappealhearing; and

(H) all costs associated with any further litigation on the
caseand the preparation for that litigation;

(4) to recover from a provider or person against whom
a recoupment or administrative penalty is assessed all investigative
and administrative costs related to the investigation that resulted in the
recoupment oradministrative penalty;

(5) to recover an unpaid debt plus any interest owed to any
state Medicaidprogram or to the Medicareprogram as the resultof fraud-
ulentorabusiveactionsbyapersonparticipating insuchaprogram. After
deducting its own administrative costs incurred in recovering the funds,
theInspectorGeneralshalldistribute thebalanceof therecoveredamount
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to Medicare or the state Medicaid program. Recoveries will be made as
required by state or federal law or pursued only upon receipt of a final
adjudicated order, notice of administrative enforcement or settlement
agreement(acknowledgingwaiverofdueprocess) thatvalidates thedebt.
Any appeal by the person from whom funds are recovered is based solely
upon whether there is or is not an unpaid balance owed to the program in
question; the Inspector General need not re-establish the factual or legal
basis for the underlying debt.

(6) to recover from an ordering provider or person that
causes, as the result of the order or prescription, an overpayment to be
made to themselves or to another provider as a result of a false statement,
misrepresentation, or omission of pertinent facts on a claim, attachments
to a claim, medical records, or any other documentation used to adjudi-
cate a claim for payment; any documentation submitted or maintained
by the provider to support payment on individual claims or to support
representations made on cost reports; any order or prescription used by
theprovider to show the medicalnecessity of theservice or item provided
bythemselvesorany otherprovider;orotherdocumentsused toestablish
fees,dailypayment rates, orvendorpayments.

§371.1707. RecoveryWhenFraud orAbuseIs Involved.

(a) Decision to recover funds. When fraud is involved, a case
may be worked administratively and criminally simultaneously. When
abuse or waste is involved, a case will be worked administratively by the
Inspector General. At the completion of the investigation, by Medicaid
Integrity,of theadministrativecase, the InspectorGeneralwilldetermine
appropriate sanctions and impose those sanctions in accordance with
§371.1643 of this subchapter. This process could include imposing
payment hold during the pendency of the investigation after sufficient
evidence is developed. After the investigation, any or all sanctions
including imposing recoupment, damages and penalties, and exclusions
will proceed. The criminal investigation and prosecution may proceed
throughout this process.

(1) Recovery of funds that are obtained through fraudulent
means by a provider or person may be recommended by the prosecuting
attorney or by an administrative determination by Medicaid Integrity or
the Inspector General.

(2) After a possible fraud referral is made to Medicaid In-
tegrity,healthandhumanserviceprogramagencystaffmaynotattemptto
recover funds without prior approval from Medicaid Integrity. Provider
payments may be withheld to coincide with the investigation according
to Medicaid Integrity procedures. If fraud cannot be determined or if the
prosecuting attorney declines the case, the Attorney General’s relevant
fraud unit returns the case to Medicaid Integrity for administrative
sanction or action.

(3) The prosecuting attorney may settle a case through a
plea bargain and decide to accept restitution payments before or after an
indictment, or a court may order restitution to the Commission for the
amount of the full overpayment or only a portion of the overpayment.
In this situation or upon conviction, a repayment schedule is developed
by the court or the probation office. Whether restitution is made in lieu
of a prosecution or following a court order, all restitution payments are
ultimately returned to Medicaid Integrity and the Inspector General to
reimburse the Medicaid program for the overpayment. If the court orders
restitution that is less than the full amount of the overpayment, Medicaid
Integrity or the Inspector General may impose a recoupment for the
remaining amount of the overpayment. They may also imposeadditional
sanctionsand/ordamages and penalties.

(4) The Inspector General is responsible for recoupment
and/or additional sanctions, as appropriate, when referred cases do not
result in prosecution. These cases are returned to Medicaid Integrity for
furtheradministrative action.

(b) Manner of repayment. When fraud is involved, repayment is
arranged based on an administrative hearing, a recommendation by the
district or county attorney, or a court order. Claims are collected in one
lump sum whenever possible. If the provider is financially unable to pay
the indebtedness in this manner, however, payment may be accepted in
regularinstallments. Installmentpaymentsareexpectedtobesufficiently
large to re-pay thedebtwithin one year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403713
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
DIVISION 6. ADMINISTRATIVE DAMAGES
AND PENALTIES
1 TAC §§371.1721, 371.1723, 371.1725, 371.1727, 371.1729,
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, 371.1741

The new rules are proposed under §§531.033 and §531.021,
Texas Government Code, which provides the Commission with
broad rulemaking authority; §32.021(a), (c), Human Resources
Code, provides that the Commission shall adopt necessary rules
for the proper and efficient administration of the medical assis-
tance program; 531.102 establishes the Office of Inspector Gen-
eral (formerly the Office of Investigations and Enforcement) and
imposes responsibility for investigation of fraud and abuse in
the provision of health and human services and the enforce-
ment of state law relating to the provision of those services; the
rules specifically implement the provisions of HB2292 and 1743;
42 CFR §455.13 requires the Medicaid agency have methods
and criteria for identifying suspected fraud and abuse cases and
methods for investigating fraud and abuse, and referring cases
for criminal prosecution; 42 CFR, Part 455 specifies all federal re-
quirements of the Commission to provide for Medicaid fraud and
abuse program integrity; 42 CFR §1002.2 provides authority for
the Commission to exclude Medicaid providers from participation
in the Medicaid program; 42 CFR Parts 1002 and 1001 provide
all requirements relating to exclusion of providers; and various
other state and federal statutes place requirements on the Com-
mission to implement a fraud and abuse program integrity com-
ponent. The proposed rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

The proposed rules affect Chapter 531, Texas Government
Code, and Chapter 32, Human Resources Code.

§371.1721. Violations.

(a) Violations subject to penalties. The Inspector General may
assess administrative damages and penalties against a provider or person
whokneworshould haveknowntheclaimssubmittedwerefalse.

(b) Aperson commitsaviolation if theperson:
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(1) presentsorcausestobepresentedtotheCommissionorits
fiscal agent a claim that contains a statement or representation the person
knowsorshould know to be false;

(2) engages in conduct that violates Section 102.001, Occu-
pations Code;

(3) solicits or receives, directly or indirectly, overtly or
covertly any remuneration, including any kickback, bribe, rebate, or
inducement, in cash or in kind, for referring an individual to any item
or service for which payment may be made, in whole or in part, under
the medical assistance program, provided that this subdivision does not
prohibit thereferralofapatient toanotherpractitionerwithinamulti-spe-
cialty group or university medical services research and development
plan (practiceplan) formedicallynecessary services;

(4) solicits or receives, directly or indirectly, overtly or
covertly any remuneration, including any kickback, bribe, rebate, or
inducement, in cash or in kind, for purchasing, leasing, or ordering, or
arranging for or recommending the purchasing, leasing, or ordering of,
any good, facility, service, or item for which payment may be made, in
wholeor inpart, under themedical assistanceprogram;

(5) offers or pays, directly or indirectly, overtly or covertly
any remuneration, including any kickback, bribe, rebate, or inducement,
in cash or in kind, to induce a person to refer an individual to another
person for the furnishing of, or for arranging the furnishing of, any item
or service for which payment may be made, in whole or in part, under
the medical assistance program, provided that this subdivision does not
prohibit thereferralofapatient toanotherpractitionerwithinamulti-spe-
cialty group or university medical services research and development
plan (practiceplan) formedicallynecessary services;

(6) offers, or pays, directly or indirectly, overtly or covertly
any remuneration, including any kickback, bribe, rebate, or inducement,
incashor inkind, toinduceapersontopurchase, lease,ororder,orarrange
for or recommend the purchase, lease, or order of, any good, facility,
service, or item for which payment may be made, in whole or in part,
under the medical assistance program;

(7) provides or offers an inducement in a manner or for a
purpose not otherwise prohibited by this section or §102.001, Occu-
pations Code, to an individual, including a person, recipient, provider,
or employee of a provider, for the purpose of influencing a decision
regarding selection of a provider or receipt of a good or service under the
medical assistance program or for the purpose of otherwise influencing
a decision regarding the use of goods or services provided under the
medical assistance program or for the purpose of otherwise influencing
a decision regarding the use of goods or services provided under the
medical assistance program;

(8) isamanagedcareorganizationthatcontractswiththeDe-
partment to provide or arrange to provide health care benefits or services
to individuals eligible formedical assistance and:

(A) failstoprovidetoanindividualahealthcarebenefitor
servicethat theorganization isrequired toprovideunder thecontractwith
the Department;

(B) fails to provide to the Department information
requiredtobeprovidedbylaw,Department rule,orcontractualprovision;

(C) engagesinafraudulentactivityinconnectionwiththe
enrollment in the organizations managed care plan of an individual eligi-
ble for medical assistance or in connection with marketing the organiza-
tion’s services toan individual eligible formedicalassistance;or

(D) engages inactions that indicateapattern of:

(i) wrongful denial of payment for a health care bene-
fitorservicethat theorganization is requiredtoprovideunder thecontract
with the Commission or it’s fiscal agent; or

(ii) wrongful delay of at least 45 days or a longer
period specified in the contract with the Department, not to exceed 60
days, in making payment for a health care benefit or service that the or-
ganization is required to provide under the contract with the Commission
or it’s fiscal agent.

§371.1723. Liability.

A person who commits a violation under §371.1721 of this subchapter is
liable to the Commission for:

(1) the amount paid, if any, as a result of the violation and
interest on that amount determined at the rate provided by law for legal
judgments (Texas Civil Statutes, Article 5069-1.05) and accruing from
thedateonwhich thepaymentwas made;plus

(2) paymentof an administrative penalty ofan amount not to
exceed twice the amount paid, if any, as a result of the violation, plus an
amount:

(A) not less than $5,000.00 or more than $15,000.00 for
each violation that results in injury to an elderly person, as defined by
§48.002(1), Human Resources Code, a disabled person, as defined by
§48.002(8)(a), Human Resources Code, or a person younger than 18
years of age; or

(B) notmore than$10,000.00foreachviolation thatdoes
not result in injury to aperson described by subparagraph (A)of thispara-
graph.

§371.1725. Exemptions.

(a) The requirements of §371.1721 of this subchapter do not
apply to a claim based on a voucher unless the provider or person submit-
ted information to the Commission or its fiscal agent for use in preparing
a voucher that the provider or person knew or should have known was
false or failed to correct information that the provider or person knew or
shouldhaveknownwasfalsewhenprovidedanopportunity todoso. This
section does not apply to a claim based on the voucher if the Commission
or fiscal agent calculated and printed the amount of the claim on the
voucher and then submitted the voucher to the provider for the provider’s
signature. Theprovider’sorperson’ssignatureonthevoucheralonedoes
not constitute fraud.

(b) The Department allows a 30-day grace period during which
theproviderorpersonmaycorrecterrors inavoucherpreparedbytheDe-
partmentwithoutpenalty.

§371.1727. Calculating Damagesand Penalties.

Todetermine theamountofdamagesandpenalties, theInspectorGeneral
considers the following:

(1) the seriousness of the violation;

(2) the provider’s or person’s compliance history in submit-
ting claims; and

(3) theamountnecessary todeter thepersonfromsubmitting
false claims in the future.

§371.1729. AssessmentofDamagesandPenalties.

Preliminary report. If after examining the facts Medicaid Integrity
concludesthat theproviderorpersoncommittedaviolation, theInspector
Generalwill issueapreliminaryreport. Thereport includesthefactsupon
whichtherecommendation toassessapenaltywerebasedandtheamount
of the proposed penalty.
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§371.1731. Noticeof Intent toAssessDamagesandPenalties.
TheInspectorGeneralmustgivetheproviderorpersonchargedwithsub-
mitting afalseclaim awritten notice of thepreliminaryreport and the De-
partment’s intent to assess a civil monetary penalty. The notice must in-
clude the following information:

(1) abrief summary of the facts;

(2) the amount of the recommended damages and penalties;
and

(3) a statement of the person’s right to an informal review of
thealleged violation, thepenalty amount,orboth.

§371.1733. Due Process.
(a) Within10daysof receiving thenotice, theproviderorperson

may send the InspectorGeneral either:

(1) a written consent to the report, including the recom-
mendeddamagesand penalties;or

(2) a written request for an informal review by the Inspector
General. Theproviderorpersonmustspecifywhether theyarecontesting
the false claim charge or the penalty amount. They mustpresent all infor-
mation anddocumentation tosupport theirposition.

(b) Informal review process. If the provider or person requests a
review within the 10-day period, Medicaid Integrity conducts the review
and sends the personawritten notice. The notice includes:

(1) the results of the review;

(2) theprocedures to request ahearing.

(c) Contracthearing.

(1) The person may request a hearing by writing to the
InspectorGeneral. TheInspectorGeneralmust receive therequestwithin
15 days after the person receives the notice specified in §371.1731 of this
subchapter.

(2) The hearing is conducted by the State Office of Adminis-
trative Hearings (SOAH).

§371.1735. NoticeofAssessmentofDamagesandPenalties.
TheInspectorGeneralassessesdamagesandpenaltiesbysendingtheper-
sonwrittennoticeof theassessment in the followingcircumstances:

(1) after the Inspector General receives the person’s written
consent to the preliminary report and recommended damages and penal-
tiesasspecified in §371.1733(a)of this subchapter;

(2) if thepersondoesnot requestan informalreviewasspeci-
fied in §371.1733(b)of this subchapter;

(3) if the person does not request a contract hearing as speci-
fiedin§371.1733(c)of thissubchapterafterreceivingtheresultsof thein-
formalreviewandthestatementof therecommendeddamagesandpenal-
ties; or

(4) if the contract hearing decision orders the assessment of
damagesandpenaltiesagainst theproviderorperson.

§371.1737. PaymentofDamagesand Penalties.
(a) Within 30 days after the date on which the Administrative

Law Judge’s appeal hearing decision becomes final, the provider or
person shall:

(1) pay theamountof thedamagesandpenalties;

(2) pay the amount of the damages and penalties and file a
petition for judicial review contesting the occurrence of the violation,

the amount of the damages and penalties, or both the occurrence of the
violation and theamountof thedamagesandpenalties;or

(3) without paying the amount of the damages and penalties,
file a petition for judicial review contesting the occurrence of the viola-
tion, the amount of the damages and penalties, or both the occurrence of
theviolationandtheamountof thedamagesandpenalties.

(b) A provider or person who acts under §371.1673(a)(3) of this
subchapterwithin the 30-day periodmay:

(1) stayenforcementof thedamagesandpenaltiesby:

(A) payingtheamountofthedamagesandpenaltiestothe
court forplacement in an escrow account;or

(B) givingtothecourtasupersedeasbondthatisapproved
bythecourt for theamountof thepenaltyandthat iseffectiveuntilall judi-
cial reviewof the SOAH order is final;or

(2) request thecourt tostayenforcementof thepenaltyby:

(A) filing with the court a sworn affidavit of the provider
or person stating the provider or person is financially unable to pay the
amount of the damages and penalties and is financially unable to give the
supersedeas bond; and

(B) giving a copy of the affidavit to the InspectorGeneral
by certified mail.

(c) If the Inspector General receives a copy of an affidavit under
subsection (b)(2) of this section, the Inspector General may file with the
court, within 5 days after the date the copy is received, a contest to the af-
fidavit. The court shall hold a hearing on the facts alleged in the affidavit
as soon as practicable and shall stay the enforcement of the damages and
penaltiesonfinding that theallegedfactsare true. Thepersonwhofilesan
affidavit has the burden of proving that the person is financially unable to
pay theamountof thepenaltyor to giveasupersedeasbond.

(d) If the provider or person charged does not pay the amount of
thedamagesandpenaltiesandtheenforcementofthepenaltyisnotstayed,
the Inspector General may forward the matter to the attorney general for
enforcementofthedamages,penalties,andinterestasprovidedbylawfor
legal judgments. An action to enforce a penalty order under this section
must be initiated in a court of competent jurisdiction in Travis County or
in thecounty inwhich theviolation wascommitted.

(e) Judicialreview. JudicialreviewoftheSOAHappealdecision
assessing a penalty is under the substantial evidence rule. A suit may be
initiated by filing a petition with a district court in Travis County, as pro-
videdbysubchapterG.chapter2001,GovernmentCode.

(f) If the damages and penalties are reduced or not assessed, the
Inspector General shall remit to the provider or person the appropriate
amount plus accrued interest if the damages and penalties have been
paid or shall execute a release of the bond if a supersedeas bond has been
posted. The accrued interest on amounts remitted by the Inspector Gen-
eral under this section shall be paid at a rate equal to the rate provided by
law for legal judgments and shall be paid for the period beginning on the
date the damages and penalties were paid to the Inspector General under
this sectionandendingonthedate thedamagesandpenaltyareremitted.

§371.1739. Exclusion.

A finding of a violation under §371.1721 of this subchapter may result in
mandatory exclusion of the provider or person. These circumstances are
delineated in§371.1655(Mandatory Exclusion)of this subchapter.

§371.1741. Prohibited Use of Damages and Penalties in Cost Reports
or Claims.
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Adamage,cost,orpenaltycollectedunder thissubchapterisnotanallow-
ableexpenseinaclaimorcost report that isorcouldbeusedtodeterminea
rateorpaymentunder themedical assistanceprogram.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403714
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1034

The Texas Education Agency (TEA) proposes an amendment to
§61.1034, concerning school facilities. The section establishes
provisions related to the allotment for new instructional facilities
as authorized under Texas Education Code (TEC), §42.158. The
proposed amendment replaces an earlier version that was filed
as proposed in the March 19, 2004, issue of the Texas Register
(29 TexReg 2840), which has been withdrawn. Like the earlier
version, the proposed amendment would modify existing provi-
sions in order to accommodate an electronic, web-based appli-
cation for funding. The new proposed changes restore language
regarding the requirements to send documents by certified mail
that were inadvertently omitted in the originally proposed amend-
ment. Additional changes also clarify the deadline for submitting
on-line applications and the supporting documentation.

Senate Bill 4, 76th Texas Legislature, 1999, created the new
instructional facility allotment (NIFA) within the first tier of the
Foundation School Program pursuant to TEC, Chapter 42. The
NIFA provides funding of $250 for each student in average daily
attendance at a new instructional facility during the first school
year of operation, and $250 for each new student in attendance
at the facility for the second school year. The specifications
for this program were adopted in 19 TAC §61.1034 in January
2000 and have not been amended since. The proposed amend-
ment to 19 TAC §61.1034 would add language related to cam-
pus qualifications and the new electronic, web-based applica-
tion and would remove outdated language related to specifica-
tions for the 1999-2000 school year. This proposed amendment
restores language inadvertently omitted in the original proposal
regarding sending documents by certified mail, clarifies the sub-
mission deadline, and makes minor punctuation corrections.

Language is added in subsection (a)(1) to specify the qualifica-
tion requirements for first-year, follow-up, and one-year funding.

Language in subsection (b) is modified to establish provisions
related to the first-year application, including electronic submis-
sions and submission of materials by certified mail; to address

the deadline for submitting on-line applications and supporting
documents; and to specify requirements for second-year appli-
cations.

Language in subsection (c)(3) is deleted to remove specifica-
tions related to the 1999-2000 school year. Minor punctuation
changes are proposed in subsection (c)(5).

Joe Wisnoski, Deputy Associate Commissioner for School Fi-
nance and Fiscal Analysis, has determined that for the first five-
year period the amendment is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the section.

Mr. Wisnoski has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the section would be the streamlining of
the application process. School districts would submit their ap-
plications for funding via a secure web-based application. There
will not be an effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
amendment as proposed.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§42.158(f), which authorizes the commissioner of education to
adopt rules as necessary to implement the new instructional fa-
cilities allotment.

The amendment implements the Texas Education Code,
§42.158.

§61.1034. New Instructional Facility Allotment.
(a) Definitions and eligibility. The following definitions and

eligibility criteria apply to the new instructional facility allotment
(NIFA) in accordance with Texas Education Code (TEC), §42.158.

(1) A facility eligible for the NIFA is a newly constructed
instructional site (campus)[, not occupied prior to the 1999-2000 school
year,] used for teaching the curriculum required by TEC, Chapter 28.
To qualify for first-year funding, a new campus will not have been occu-
pied in the prior school year. To qualify for follow-up funding, the cam-
pus will have been occupied for the first time in the prior school year and
funded for the NIFA for that first year. Aspecial case of one-year funding
pertains tofacilities thatwereoccupiedfor thefirst timeinthepriorschool
yearbutdidnotreceiveNIFAfundsbecauseofafailuretoapply. Anysuch
eligiblecampuswill receive funds foroneyearofoperationonly.

(2) The facility must have its own principal or will receive
an accountability rating through the standard or the optional alternative
rating procedures as described in the most current accountability man-
uals, published by the Texas Education Agency (TEA).

(3) The facility must have its own unique campus ID num-
ber as designated by the TEA, its own record of expenditures that is
not a subset of another school budget, and attendance data that can be
reported for those students who are assigned to its campus.

(4) With the exception of a covered walkway connecting
the new facility to another building, the new facility must be physically
separate from other existing school structures.
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(5) The facility must have its own assigned instructional
staff and instructional program distinct from other facilities, and cannot
be a program for students enrolled in another public school (summer
school, evening school, etc.).

(6) Expansion or renovation of existing facilities, as well
as portable and temporary structures, are not eligible for the NIFA.

(b) Application process. School districts must complete the
TEA’s on-line [an] application process requesting funding pursuant to
the NIFA.

(1) The initial (first-year) application must include the fol-
lowing:

(A) theelectronicsubmission of the TEA’s on-lineappli-
cation for initial funding;and

(B) thesubmissionof thefollowingmaterialsbycertified
mail throughtheU.S.PostalServiceorothercommonpostal carrier:

(i) a brief description and photograph of the newly
constructed instructional site; and

(ii) a copy of a legal document that clearly describes
thenatureanddates of thenew construction.

[(A) a written request for funds;]

[(B) a brief description and photograph of the newly
constructed instructional site;]

[(C) a copy of contracts that document the nature and
dates of the construction; and]

[(D) an estimate of the number of students in average
daily attendance (ADA).]

(2) On-line [For the 1999-2000 school year,] applications
mustbesubmittedelectronicallynolaterthanJuly15andsupportingdoc-
uments must be postmarked nolaterthanJuly15oftheyearprecedingthe
applicableschoolyear [by the last day in December in order to qualify
for the allotment. For school years beginning with 2000-2001, appli-
cations must be postmarked by July 15].

[(3) All applications must be submitted to the TEA by cer-
tified mail through the U.S. Postal Service or other common postal car-
rier.]

(3) [(4)] Second-year applications require only the elec-
tronic submission of theTEA’son-lineapplicationforfollow-upfunding
no later than July 15 of the year preceding the applicable school year [an
estimate of students in ADA].

(c) Costs and payments. The cost and payments for the NIFA
are determined by the commissioner of education.

(1) The allotment for the NIFA is a part of the cost of the
first tier of the Foundation School Program (FSP). This allotment is
not counted in the calculation of weighted average daily attendance
(WADA) for the second tier of the FSP.

(2) If, for all eligible districts combined, the total cost of
the NIFA exceeds the amount appropriated, each allotment is reduced
so that the total amount to be distributed equals the amount appropri-
ated. Reductions to allotments are made by applying the same number
of cents of tax rate in each district to the district’s taxable value of prop-
erty so that the reduced total for all districts equals the amount appro-
priated. For each district, the taxable value of property is the property
value certified by the Comptroller of Public Accounts for the preced-
ing school year as determined under Government Code, Chapter 403,
Subchapter M, or, if applicable, a reduced property value that reflects

either a rapid decline pursuant to TEC, §42.2521, or a grade level ad-
justment pursuant to TEC, §42.106.

(3) Allocations [For the 1999-2000 school year, districts
not subject to the requirements of wealth equalization pursuant to TEC,
Chapter 41, will begin receiving payments of the NIFA in January
based on the estimate of ADA submitted in the funding application.
For the remainder of 1999-2000 and for subsequent years, allocations]
will be made in conjunction with allotments for the FSP in accordance
with the district’s payment class. For districts that are not subject to the
requirements of TEC, Chapter 41, and do not receive payments from
the Foundation School Fund, NIFA distributions will correspond to the
schedule for payment class 3.

(4) For districts that are required to reduce wealth pursuant
to TEC, Chapter 41, any NIFA funds for which the district is eligible
are applied as credits to the amounts owed to equalize wealth.

(5) For all districts receiving the NIFA, a final (settle-up)
amount earned is determined by the commissioner when final counts
of ADA, as reported through the Public Education Information Man-
agement System (PEIMS), are available for the eligible campus[,] at
the close of business for the school year.

(6) The amount of funds to be distributed for the NIFA to
a school district is in addition to any other state aid entitlements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403701
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 475-1497

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)
34 TAC §41.7, §41.11

The Teacher Retirement System of Texas (TRS) proposes
amendments to §41.7, relating to effective date of coverage
and a new §41.11, relating to years of service credit used to
determine premiums, each relative to the Texas Public School
Retired Employees Group Insurance Program (TRS-Care).
These proposed amendments and the new section implement
Senate Bill 1369 and House Bill 3459, 78th Legislature, Regular
Session, 2003, and House Bill 7, 78th Legislature, 3rd Called
Session, 2003. The proposed amendments to §41.7 implement
changes to the effective date of coverage based on the new
TRS-Care eligibility criteria set out in House Bill 7 for those TRS
members taking a service retirement after September 1, 2004.
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They also address when TRS-Care coverage begins for those
retirees taking advantage of the additional enrollment opportu-
nity provided by the referenced legislation. The proposed new
§41.11 addresses which years of service credit will be used
in determining premiums for TRS retirees, surviving spouses,
and divorced spouses who elect COBRA coverage pursuant to
Senate Bill 1369 and House Bill 3459.

Ronnie Jung, Executive Director, has determined that for each
year of the first five-year period that the proposed amendments
and the new section are in effect, there will be no fiscal impli-
cations to state or local governments as a result of enforcing or
administering the amendments or the new section. There is no
foreseeable effect on local employment or local economies as a
result of the proposed amendments or new section.

Mr. Jung has also determined that for each year of the first five
years that the proposed amendments to §41.7 are in effect, the
public benefit anticipated as a result of the amendments will be
that TRS rules will comply with the statutory changes and that
those TRS members taking a retirement after September 1, 2004
will have notice of when their coverage will be effective. Mr. Jung
has determined that for each year of the first five years that the
proposed new §41.11 is in effect, the public benefit anticipated
as a result of the new section will be notice to retirees, surviv-
ing spouses, and divorced spouses electing COBRA of the years
of service credit that will be used to determine their TRS-Care
premiums. There is no anticipated adverse economic effect on
small businesses or micro-businesses as a result of compliance
with the proposed amendments or new section. Mr. Jung has
determined that there is no potential economic costs to persons
required to comply with the proposed amendments. Mr. Jung
has determined that the potential economic costs to persons re-
quired to comply with the proposed new section for each year of
the first five years the proposal will be in effect may be the dif-
ference in the amount of premium paid based on their years of
service credit as provided by the new section.

Written comments on the proposal may be submitted to Ronnie
Jung, Executive Director, 1000 Red River, Austin, Texas 78701.

These sections are proposed under Insurance Code §1575.052,
which gives TRS the authority to adopt rules as necessary to ad-
minister and operate the TRS-Care program. The sections are
also proposed under Government Code, Chapter 825, §825.102,
which authorizes the Board of Trustees of the Teacher Retire-
ment System to adopt rules for the transaction of business of the
Board.

There are no other codes affected.

§41.7. Effective Date of Coverage.
(a) The following words and phrases, when used in this sec-

tion, [shall] have the following meanings, unless the context clearly
indicates otherwise.

(1) Noncontributory coverage means TRS-Care[--The]
coverage provided at no cost to eligible TRS retirees and surviving
spouses.

(2) Contributory coverage means TRS-Care cover-
age[--Coverage] for which eligibleTRSretirees, survivingspouses,and
surviving dependent children must pay at least some part of the cost [a
contribution is required].

(b) For those TRS members who take a service or disability
retirement before September 1, 2004, and who enroll or are enrolled
in noncontributory coverage during their initial enrollment period as

described in §41.1 of this chapter relating to Enrollment Periods for
the Texas Public School Retired Employees Group Insurance Program
(TRS-Care), the [The] effective date of such [noncontributory] cover-
age is [for a retiree shall be] the first day of the month following the
effective date of retirement unless the retiree has waived coverage in
writing.

(c) This subsection applies to the following TRS members:
those who take a service or disability retirement after September 1, 2004,
and enroll in noncontributory coverage during their initial enrollment
period as described in §41.1 of this chapter and those who, regardless of
their retirement date, enroll in contributory coverage during their initial
enrollment period as described in §41.1. For such members, the [The]
effective date of [contributory] coverage is [for the retiree shall be]:

(1) the first day of the month following the effective date
of retirement if the application for coverage is received by TRS-Care
on or before the effective retirement date; or

(2) the first day of the month following the receipt of the
application by TRS-Care if the application is received after the effective
retirement date but within the initial [31-day] enrollment period.

(d) Retirees who, due to their effective retirement date, have
a choice of beginning [contributory] coverage in two different months
may defer the effective date of coverage to the first day of the latter
month if that election is made in writing and is received by TRS-Care
before [in advance of] the beginning of the first month in which the
effective date of coverage could have taken place.

(e) The effective date of coverage for a surviving spouse or
for a surviving dependent child is [shall be] the first day of his or her
[their] eligibility if TRS-Care receives an application within the initial
enrollment period asdescribed in§41.1of thischapter and the deceased
participant had the surviving spouse or the surviving dependent child
enrolled in TRS-Care [covered under the program] before the partici-
pant [he or she] died.

(f) If [Where] the surviving spouse or the surviving dependent
child was not enrolled in TRS-Care [covered under the program] im-
mediately preceding his or her becoming eligible for coverage, the ef-
fective date of coverage will be the first day of the month following
TRS-Care’s receipt of an application during the initial enrollment pe-
riod asdescribed in§41.1of thischapter [by TRS-Care].

(g) The effective date of coverage for an eligible dependent
[dependents who are eligible to be enrolled and] who is [are] enrolled
under a retiree’s or surviving spouse’s TRS-Care coverage during
the initial enrollment period is the same date as the retiree or surviving
spouse’s effective date of coverage unless the dependent is enrolled after
the retiree’s effective retirement date and after the retiree has enrolled
but within the initial enrollment period, in which case the dependent’s
effective date of coverage will be the first day of the month following
TRS-Care’s receiptof theapplication toenroll thedependent.[will be:]

[(1) the same date as the retiree or surviving spouse if the
enrollment is during the initial enrollment period;]

[(2) the first day of the month following receipt of the ap-
plication by TRS-Care if the enrollment of the dependents is after the
initial enrollment period; or ]

[(3) the day on which a child is born, if the participant has
coverage for children already in effect under TRS-Care. ]

(h) The effective date of coverage for an eligible dependent who
isenrolledunderaretiree’sorsurvivingspouse’sTRS-Carecoverageasa
resultofaspecialenrollmenteventundertheHealthInsurancePortability
andAccountabilityActof1996(HIPAA)is thedatespecifiedbyHIPAA.
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(i) The effective date of coverage for a retiree, a surviving
spouse, and an eligible dependent who have a second initial enrollment
periodasdescribed in§41.1of thischapter relating toEnrollmentPeriods
for the Texas Public School Retired Employees Group Insurance Pro-
gram (TRS-Care) and who enroll during the time period prescribed by
§41.1 is:

(1) thefirstdayofthemonthfollowingthedatethat theretiree
or surviving spouse becomes eligible for TRS-Care under subsections
(c)(1), (c)(2), or (c)(3) of §41.10 of this chapter relating to Eligibility to
Enroll in the Texas Public School Retired Employees Group Insurance
Program if the application for coverage is received by TRS-Care on or
before the date of eligibility for TRS-Care under subsections (c)(1),
(c)(2), or (c)(3) of§41.10; or

(2) the first day of the month following the receipt of the ap-
plicationbyTRS-Careiftheapplicationisreceivedafterthedateonwhich
the retireeor survivingspouse becomeseligible forTRS-Careunder sub-
sections (c)(1), (c)(2), or (c)(3)of§41.10 of thischapterbutwithin theen-
rollment period.

(j) The effective date of coverage for a retiree, a surviving
spouse, and an eligible dependent who have an additional enrollment
opportunityasdescribed in§41.2(b)of thischapter relating to Additional
Enrollment Opportunity and who submit an application within the time
period described by §41.2 is:

(1) September 1, 2004, if the application for coverage is
received by TRS-CarebyAugust31,2004;or

(2) October 1, 2004, if the application is received on or after
September1,2004butwithin theenrollmentperiod.

(k) The effective date of coverage for a retiree, a surviving
spouse, and an eligible dependent who have an additional enrollment
opportunity as described in §41.2(c) or §41.2(d) of this chapter relating
to Additional Enrollment Opportunity and who submit an application
within the time period describedby§41.2 is:

(1) thefirstdayofthemonthfollowingtheretiree’sorsurviv-
ing spouse’s 65th birthday if the application for coverage is received by
TRS-Care on or before the retiree’s or surviving spouse’s 65th birthday;
or

(2) the first day of the month following the receipt of the ap-
plication by TRS-Care if the application is received after the retiree’s or
survivingspouse’s65thbirthdaybutwithin theenrollmentperiod.

(l) [(h)] Except as provided in subsections (o), (p),and(q) [(l),
(m), and (n)] of this section, the effective date of changes in coverage
due to the acquisition of Medicare is [shall be on] the first of the month
following the date of TRS-Care’s receipt of a copy of the participant’s
or dependent’s Medicare card [by TRS-Care].

(m) [(i)] Except as provided in subsections (o),(p),and(q) [(l),
(m), and (n)] of this section, the effective date of reduction in coverage
shall be the first day of the month following TRS-Care’s receipt of a
signed request [by TRS-Care] for reduced coverage.

(n) [(j)] A retiree, surviving spouse, or surviving dependent
child may cancel any coverage by submitting the appropriate cancella-
tion notice to TRS-Care.

(1) Cancellations will be effective on: [at midnight on the
last day of the month in which the signed notice is received by the
program.]

(A) thefirstdayofthemonthfollowingthedateprintedon
the notice of cancellation form ("notice date") sent to the retiree at the re-
tiree’slastknownaddress,asshownintheTRS-Carerecords,ifTRS-Care

receives the completed notice of cancellation within fourteen days of the
notice date; or

(B) the first day of the month following TRS-Care’s
receiptof the retiree’scompletednoticeofcancellationformif the formis
receivedmore thanfourteencalendardaysafter thenoticedate;or

(C) the first day of the month following TRS-Care’s
receipt of a written request to cancel coverage from a surviving spouse or
from oronbehalfofa survivingdependentchild.

(2) This subsection [section] shall also apply to waivers of
noncontributory coverage by retirees who take a TRS retirement before
September 1, 2004.

[(k) All participants and dependents shall be entitled to all ap-
plicable rights under the Federal Public Health Service Act (COBRA),
Title XXII.]

(o) [(l)] Where a participant who has Medicare Part A cover-
age incorrectly enrolls in an insurance coverage option that provides for
coverage without corresponding Medicare Part A coverage and [as a re-
sult] payment is made by Medicare and TRS-Care in a manner that vio-
lates the provisions of Chapter1575, Insurance Code, [Article 3.50-4,]
which requires TRS-Care to be secondary to Medicare, TRSmay [the
Teacher Retirement System of Texas (TRS) is authorized to] seek the
recovery of funds paid in violation of Chapter1575 [Article 3.50-4] and
may [to] make the effective date of the correct coverage retroactive to
the first day of the earliest month for which recovery of such overpaid
funds is possible under Medicare rules.

(p) [(m)] Where a participant who has Medicare Part A cover-
age incorrectly enrolls in a TRS-Care coverage option that provides for
coverage without corresponding Medicare Part A and there is no claim
made upon TRS-Care or the legitimate claim is less than the amount
of overpaid contributions, TRS-Care may [is authorized to] refund or
credit the amount due to the participant and may [to] make the effec-
tive date of the correct coverage retroactive to when the participant was
first enrolled in both Medicare and TRS-Care to a maximum retroac-
tive period of twelve months, including the month in which proof of
Medicare Part A is received by TRS-Care.

(q) [(n)] Upon TRS-Care’s discovery that [by TRS-Care of] a
participant [who] does not have Medicare Part A coverage and [who] is
incorrectly enrolled in a TRS-Care coverage option that requires [pro-
vides for corresponding] Medicare Part A coverage, TRS-Care will
contact the participant and advise the participant [them] that the cost
of coverage and the coverage will be adjusted prospectively effective
the first day of the next month unless a copy of a Medicare card show-
ing Part A coverage is received prior to that date. Claims will [shall]
be paid based upon the coverage in effect at the time the services were
provided. Any claims already paid as if Part A were [was] in effect
will[shall] not be adjusted.

§41.11. YearsofServiceCreditUsed toDeterminePremiums.

(a) In addition to other criteria that TRS may use to determine
premiums, pursuant to section 1575.212, Insurance Code, TRS may use
yearsof servicecredit to determineapplicablepremiumrates.

(b) To determine the applicable premium for those retirees
who take a TRS retirement before September 1, 2004, TRS will use the
retiree’s years of service credit to which the retiree is entitled under the
Chapter823,GovernmentCode, at the timeof theTRSretirement.

(c) To determine the applicable premium for those retirees who
take a TRS retirement after September 1, 2004, TRS will use the retiree’s
yearsofservicecredit thatcanbeconsideredindeterminingeligibilityfor
TRS-Carebenefitsat the timeof theTRSretirement.
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(d) To determine the applicable premium for surviving spouses
and divorced spouses who elect COBRA coverage, TRS will use the
retiree’s years of service credit as determined by either subsection (b) or
subsection (c)of this section, asapplicable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403715
Ronnie G. Jung
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: July 23, 2004
For further information, please call: (512) 542-6115

♦ ♦ ♦
SUBCHAPTER C. TEXAS SCHOOL
EMPLOYEES GROUP HEALTH (TRS-
ACTIVECARE)
34 TAC §41.38, §41.50

The Teacher Retirement System of Texas (TRS) proposes
amendments to §41.38, relating to termination date of coverage
and to §41.50, relating to adjudication of claims, both concerning
the Texas School Employees Uniform Group Health Coverage
Program known as TRS-ActiveCare. The proposed amend-
ments to §41.38 clarify that coverage for an individual enrolled
in a TRS-ActiveCare health maintenance organization (HMO)
terminates for the reasons and on the date specified in the
individual’s evidence of coverage from the HMO. The proposed
amendments to §41.38 also add a termination provision for
participants whose participating entity fails to make all premium
payments for at least 90 days. The proposed amendments
to §41.50 clarify that appeals from enrollees participating in a
TRS-ActiveCare health maintenance organization (HMO) are
not included within this appeal process but follow the HMO’s
appeal process.

Ronnie Jung, Executive Director, has determined that for each
year of the first five-year period the amendments are in effect,
there will be no determinable fiscal implications to state or lo-
cal governments as a result of enforcing or administering the
amended sections. There is no foreseeable effect on local em-
ployment or local economies as a result of the proposed amend-
ments.

Mr. Jung has also determined that for each year of the first
five years that the proposed amendments are in effect the pub-
lic benefit anticipated as a result of the amendments to §41.38
will be that the rules are consistent with current HMO practice
and that TRS-ActiveCare can limit its financial exposure when
participating entities fail to make any premium payments for an
extended period of time. Mr. Jung has determined that for each
year of the first five years that the proposed amendments are
in effect the public benefit anticipated as a result of the amend-
ments to §41.50 will be that those enrolled in a TRS-ActiveCare
HMO have clearer notice of what appeal process applies to them.
There is no anticipated adverse economic effect on small busi-
nesses or micro-businesses as a result of compliance with the
proposed amendments.

Mr. Jung has also determined that the anticipated economic
costs to persons required to comply with the proposed amend-
ments that address termination for a participating entity’s failure
to pay all premiums for at least 90 days for each year of the first
five years the proposal will be in effect could include an individ-
ual whose coverage has been terminated and who does not elect
COBRA coverage being required to pay for health care services
the individual received after coverage was terminated. Mr. Jung
has determined that there are no anticipated economic costs
to persons required to comply with the other proposed amend-
ments for each year of the first five years the proposal will be in
effect.

Written comments on the proposal may be submitted to Ronnie
Jung, Executive Director, 1000 Red River, Austin, Texas 78701.

These amendments are proposed under §1579.052, Insurance
Code, which gives TRS authority to adopt rules relating to the
TRS-ActiveCare program as necessary. The amendments are
also proposed under Government Code, Chapter 825, §825.102,
which authorizes the Board of Trustees of the Teacher Retire-
ment System to adopt rules for the administration of the funds of
the retirement system and for the transaction of business of the
Board.

There are no other codes affected by the proposal.

§41.38. Termination Date of Coverage.

(a) Unless otherwise required by law or this section, coverage
shall terminate at the earliest of:

(1) - (2) (No change.)

(3) 11:59 p.m. Central Time on the last calendar day of the
month in which a covered individual, or the individual under whom
a dependent qualified for coverage, is no longer eligible for coverage
under the TRS-ActiveCare program under §41.34 of this title (relating
to Eligibility for Coverage under the Texas School Employees Uniform
Group Health Coverage Program); [or]

(4) 11:59 p.m. Central Time on the date specified by the
trustee if the covered individual, or the individual under whom a de-
pendent qualified for coverage, is expelled from the program;[.]

(5) 11:59 p.m. Central Time on the last calendar day of
the month immediately preceding the month in which TRS receives a
notification from a participating entity, in the form prescribed by TRS,
that a covered individual failed to make a required monthly premium
payment to the participating entity;[.]

(6) 11:59 p.m. Central Time on the last calendar day of the
month in which a covered individual enters into active, full-time mili-
tary, naval, or air service, except as provided under the Uniformed Ser-
vices Employment and Reemployment Rights Act of 1994 (USERRA)
or other applicable law;or[.]

(7) 11:59 p.m. Central Time on the last day of the month for
which TRS-ActiveCare received payment if the participating entity em-
ployingthecoveredindividual,ortheindividualunderwhomadependent
qualifiedforcoverage,has failed to makeallpremiumpayments duefora
period of90 days or longer;or

(8) the termination date that a health maintenance organiza-
tion participating in the TRS-ActiveCare program provides for in its Ev-
idenceofCoveragefor the reasonslisted in thatEvidenceofCoverage.

(b) (No change.)

§41.50. Adjudication of Claims.
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(a) A person enrolled in the TRS-ActiveCare program, other
than a person enrolled in a health maintenance organization (HMO) par-
ticipating in TRS-ActiveCare, who is denied payment of a claim or
other benefit ("Claimant") may submit a written request to the admin-
istering firm for reconsideration of the claim. The claimant shall sub-
mit a request for reconsideration according to procedures established
by the administering firm. All relevant medical information should be
submitted to the administering firm prior to a final decision. Persons
enrolled in a TRS-ActiveCare HMO follow the appealprocedures set out
by the HMO.

(b) - (n) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403716
Ronnie G. Jung
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: July 23, 2004
For further information, please call: (512) 542-6115

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES
SUBCHAPTER A. REGULATIONS
GOVERNING HAZARDOUS MATERIALS
37 TAC §4.1

The Texas Department of Public Safety proposes an amendment
to Chapter 4, Subchapter A, §4.1, Regulations Governing Haz-
ardous Materials. The amendment to §4.1 adds "as amended
through May 1, 2004" to subsection (a). The amendment is
necessary to ensure that the Federal Hazardous Material Reg-
ulations, incorporated by reference in the section, reflects all
amendments made through that particular date.

Tom Haas, Chief of Finance, has determined that for each year
of the first five-year period the amendment is in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Haas also determined that for each year of the first five-year
period the amendment is in effect the public benefit anticipated
as a result of enforcing the amended rule will be to ensure to
the public greater compliance by motor carriers with all of the
statutes and regulations pertaining to the safe operation of com-
mercial vehicles in this state. There is no adverse economic im-
pact anticipated for individuals, small businesses, or micro-busi-
nesses.

Comments on the proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.

The amendment is proposed pursuant to Texas Government
Code, §411.018, which authorizes the director to adopt all or
part of the federal hazardous materials rules by reference; and
Texas Transportation Code, §644.051, which authorizes the
director to adopt all or part of the federal safety regulations by
reference.

Texas Government Code, §411.018 and Texas Transportation
Code, §644.051 are affected by this proposal.

§4.1. Transportation of Hazardous Materials.

(a) The director of the Texas Department of Public Safety in-
corporates, by reference, the Federal Hazardous Materials Regulations,
Title 49, Code of Federal Regulations, Parts 107 (Subpart G), 171-173,
177, 178, and 180, including all interpretations thereto, for commer-
cial vehicles operated in intrastate, interstate, or foreign commerce,as
amended through May 1,2004.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403658
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER B. REGULATIONS
GOVERNING TRANSPORTATION SAFETY
37 TAC §§4.11, 4.12, 4.18

The Texas Department of Public Safety proposes amendments
to Chapter 4, Subchapter B, §§4.11, 4.12 and 4.18, concerning
Regulations Governing Transportation Safety.

The amendment to §4.11 adds "as amended through May 1,
2004" to subsection (a). The amendment is necessary to en-
sure that the Federal Motor Carrier Safety Regulations, incorpo-
rated by reference in the section, reflects all amendments made
through that particular date.

The amendment to §4.12 is necessary in order to further clarify
department policy concerning the 34 hour restart provision and
the requirements for 150 air-mile radius drivers.

The amendment to §4.18 is necessary in order to correct the
mailing address of the Motor Carrier Bureau.

Tom Haas, Chief of Finance, has determined that for each year of
the first five-year period the amendments are in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Haas also determined that for each year of the first five-year
period the amendments are in effect the public benefit antici-
pated as a result of enforcing the amended rules will be to ensure
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to the public greater compliance by motor carriers with all of the
statutes and regulations pertaining to the safe operation of com-
mercial vehicles in this state. There is no adverse economic im-
pact anticipated for individuals, small businesses, or micro-busi-
nesses.

Comments on the proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.

The amendments are proposed pursuant to Texas Transporta-
tion Code, §644.051, which authorizes the director to adopt rules
regulating the safe transportation of hazardous materials and the
safe operation of commercial motor vehicles; and authorizes the
director to adopt all or part of the federal safety regulations by
reference.

Texas Transportation Code, §644.051 is affected by this pro-
posal.

§4.11. General Applicability and Definitions.
(a) General. The director of the Texas Department of Pub-

lic Safety incorporates, by reference, the Federal Motor Carrier Safety
Regulations, Title 49, Code of Federal Regulations, Parts 40, 382, 385,
386, 387, 390-393, and 395-397 including all interpretations thereto,as
amended through May 1,2004. The rules adopted herein are to ensure
that:

(1) - (4) (No change.)

(b) - (c) (No change.)

§4.12. Exemptions and Exceptions.
(a) (No change.)

(b) Exceptions. Exceptions adopted by the director of the
Texas Department of Public Safety not specified in Texas Transporta-
tion Code, §644.053, are as follows:

(1) (No change.)

(2) Drivers of vehicles under this section operating in
intrastate transportation shall not be permitted to drive after having
worked and/or driven for 70 hours in any consecutive seven-day
period. A driver may restart a consecutive seven-day period after
taking 34 or more consecutive hours off-duty.

(3) Drivers of vehicles operating in intrastate transportation
claiming the 150 air mile radius exemption in subsection (a)(4) of this
section must return to the work reporting location; [and] be released
from work within 12 consecutive hours; and have at least 8 consecutive
hoursoff-dutyseparating each12hourson-duty.

(4) - (8) (No change.)

§4.18. Intrastate Operating Authority Out-of-Service Review.
(a) A motor carrier may request a review of the out-of-service

order within 10 business days of the issuance of the out-of-service or-
der. A request for a review does not stay the out-of-service order. A
request for an out-of-service review must be made in writing and for-
warded to the manager of the Motor Carrier Bureau. If requested, a
review will be scheduled and conducted by the manager of the Motor
Carrier Bureau or the director’s designee within 10 business days of
the issuance of the out-of-service order. A request for review should
be addressed to the Texas Department of Public Safety, Motor Carrier
Bureau, P.O. Box 4087, Austin, Texas 78773-0521 [78773-0571] or
may be sent by facsimile transmission to (512) 424-5712 or via elec-
tronic mail at MotorCarrierBureau@txdps.state.tx.us. The department

may conduct the review by telephone conference call. An out-of-ser-
vice review should be conducted within 3 business days of the date of
receipt of the request for a review.

(b) A request for review under subsection (a) of this section
[subsection] must contain the following: a concise statement of the
issues to be contested at the review.

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403659
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER C. COMMERCIAL VEHICLE
REGISTRATION AND INSPECTION
ENFORCEMENT
37 TAC §4.37

The Texas Department of Public Safety proposes an amend-
ment to Chapter 4, Subchapter C, §4.37, concerning Acceptance
of Out-of-State Commercial Vehicle Inspection Certificate. The
amendment to the section is necessary in order to correct the
name of the federal agency listed in the rule.

Tom Haas, Chief of Finance, has determined that for each year
of the first five-year period the amendment is in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Haas also determined that for each year of the first five-year
period the amendment is in effect the public benefit anticipated
as a result of enforcing the amended rule will be to ensure to
the public greater compliance by motor carriers with all of the
statutes and regulations pertaining to the safe operation of com-
mercial vehicles in this state. There is no adverse economic im-
pact anticipated for individuals, small businesses, or micro-busi-
nesses.

Comments on the proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.

The amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department’s work; and Texas Transportation Code, §548.002,
which authorizes the department to adopt rules to administer
and enforce the compulsory inspection of vehicles.

Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §548.002 are affected by this proposal.

§4.37. Acceptance of Out-of-State Commercial Vehicle Inspection
Certificate.
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(a) Texas-registered commercial vehicles. Acceptance of
commercial vehicle inspection certificates issued outside of Texas. A
valid commercial vehicle inspection certificate issued in a jurisdiction
having an inspection program that has been certified by the Federal
Motor Carrier Safety Administration under the provisions of Title 49,
Code of Federal Regulations, §396.23(b)(1) as meeting the require-
ments of §396.17 is acceptable on a Texas-registered commercial
vehicle.

(b) (No change.)

(c) Jurisdictions certified under the provisions of Title 49,
Code of Federal Regulations, §396.23(b)(1). The following juris-
dictions have been certified by the Federal Motor Carrier Safety
Administration as meeting the requirements of Title 49, Code of Fed-
eral Regulations, §396.23(b)(1): Alabama (LPG Board), Arkansas,
California, Connecticut, District of Columbia, Hawaii, Illinois,
Louisiana, Maine, Maryland, Michigan, Minnesota, New Hampshire,
New Jersey, New York, Ohio (Bus Inspection Program), Oklahoma,
Pennsylvania, Rhode Island, Texas, Utah, Vermont, Virginia, West
Virginia, Wisconsin, or any of the ten Canadian Provinces and the
Yukon Territory.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403660
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER X. REQUIREMENTS FOR
MEDICAID-CERTIFIED FACILITIES
40 TAC §19.2320

The Texas Department of Human Services (DHS) proposes to
amend §19.2320, concerning medical transportation, in its Nurs-
ing Facility Requirements for Licensure and Medicaid Certifica-
tion chapter. The purpose of the amendment is to comply with
the requirements of House Bill 2292, 78th Texas Legislature,
which amended Human Resources Code, §32.024. The amend-
ment will allow nursing facilities to use the state’s Medicaid com-
munity-based Title XIX medical transportation program to trans-
port recipients for renal dialysis treatments.

Gordon Taylor, DHS’s Chief Financial Officer, has determined
that, for the first five-year period the proposed amendment is in

effect, there are no fiscal implications for DHS as a result of en-
forcing or administering the section. However, there are fiscal im-
plications for the state in the related policy proposed by the Texas
Health and Human Services Commission (HHSC) in the May
28, 2004, issue of the Texas Register. Tom Suehs, Deputy Ex-
ecutive Commissioner for Financial Services, HHSC, has deter-
mined that during the first five years the proposed amendments
to 1 Texas Administrative Code (TAC) §380.203 and §380.207
(HHSC, Medical Transportation Program) are in effect, there will
be an estimated fiscal impact to the state for State Fiscal Year
2004 of $104,784 in general revenue and for the State Fiscal
Year 2005 of $418, 926 in general revenue. There are no fore-
seeable fiscal implications for local governments.

Bettye M. Mitchell, Deputy Commissioner for Long Term Care,
has determined that, for each year of the first five years the sec-
tion is in effect, the public benefit anticipated as a result of enforc-
ing the section is that nursing facility residents will have improved
access to dialysis services because they can access medical
transportation services for renal dialysis treatments.

There is no adverse economic effect on small or micro busi-
nesses, or on businesses of any size, as a result of enforcing
or administering the section, because the rule does not add an
expense for the facility but instead allows transportation to be
funded through the Title XIX program for facilities that transport
residents to dialysis treatments. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed section for the same reason. There is no anticipated ef-
fect on local employment in geographic areas affected by this
section.

Questions about the content of this proposal may be directed
to Marcia Bowen at (512) 438- 3161 in DHS’s Long-Term Care
Regulatory Policy section. Written comments on the proposal
may be submitted to Supervisor, Rules Unit-191, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under Government Code, §2007.003(b), DHS has determined
that Chapter 2007 of the Government Code does not apply to
this rule. The change this rule makes does not implicate a rec-
ognized interest in private real property. Accordingly, DHS is not
required to complete a takings impact assessment regarding this
rule.

This rule is proposed by DHS, subject to the subsequent transfer
of rulemaking authority to HHSC. DHS is currently scheduled to
transition sometime in 2004 into two successor agencies, the ex-
isting HHSC and a new agency, the Texas Department of Aging
and Disability Services (DADS).

This reorganization is mandated by House Bill 2292, 78th Leg.,
R.S. (2003). At the inception of operations of DADS, the authority
to adopt all rules for the operation and provision of health and
human services by DADS will lie with HHSC. These changes
may result in the migration of this rule from one title of the Texas
Administrative Code to another or other changes.

The amendment is proposed under the Human Resources Code,
Chapters 22 and 32, which authorizes DHS to administer public
and medical assistance programs; and under Government Code,
§531.021, which provides the Texas Health and Human Services
Commission with the authority to administer federal medical as-
sistance funds.

The amendment affects the Human Resources Code,
§§22.0001-22.040 and §§32.001-32.067.
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§19.2320. Medical Transportation.

(a)-(c) (No change.)

(d) The facility may not charge the state’s Medicaid health in-
suring agent, the recipient, the family, or responsible party for normal
transportation as defined in this section. Normal transportation charges
are covered in the monthly vendor rate. The facility may not use the
state’s Medicaid community-based Title XIX medical transportation
program except to transport recipientsfor renaldialysis treatments.

(e)-(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403694
Carey Smith
Deputy Commissioner, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 18, 2004
For further information, please call: (512) 438-3734

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 9. NORTH TEXAS TOLLWAY
AUTHORITY

CHAPTER 201. PROCUREMENT OF GOODS
AND SERVICES AND PROPERTY DISPOSITION
The North Texas Tollway Authority (Authority or NTTA) proposes
new §§201.1 - 201.13; 201.20 - 201.25 and 201.30 rules,
concerning its policy regarding procurement and disposition of
goods. These sections provide a statement of general policy
and procedures; identify conflicts of interest; provide a summary
of procurement options; note when board approval is required;
note encouragement of disadvantaged business participation;
provide procedures for emergency procurement; outline proce-
dures for electronic bidding; outline the confidentiality of bid or
proposal information; list the standard implied contract provi-
sions; note the Authority’s authority to interrupt, delay or cancel
procurement; provide information as to nonresident bidders
and prior employees; provide procedures for bid protests; and
define words and terms used in the sections. The policy also
includes appendices regarding construction and maintenance
contracts; professional services; general goods and services;
participation in state and cooperative purchasing programs and
intergovernmental agreements; and consulting services and
disposition of salvage or surplus property.

FISCAL NOTE

Jerry Hiebert, the executive director, has determined that for
each year of the first five years the sections are in effect, there
will be no fiscal implications for the state or units of local govern-
ment as a result of enforcing or administering the sections.

PUBLIC BENEFIT

Mr. Hiebert has also determined that for each year of the first
five years the sections are in effect, the public benefit of enforc-
ing or administering the new sections will be that the Authority’s
procurement shall be based solely on economic and business

merit in order to best promote the interests of the citizens served
by the Authority. These sections as proposed should have no
adverse affect on small businesses, or possible economic cost
to persons who are required to comply with the sections.

SUBMITTAL OF COMMENTS

Comments may be submitted in writing to Jerry Hiebert, Execu-
tive Director, North Texas Tollway Authority, 5900 W. Plano Park-
way, Suite 100, Plano, Texas 75093. The deadline for receipt of
comments is 5:00 p.m. on July 19, 2004.

SUBCHAPTER A. PROCUREMENTS AND
DISPOSITIONS
43 TAC §§201.1 - 201.13

STATUTORY AUTHORITY

The new sections are proposed under Transportation Code, Ti-
tle 6, Subtitle G, Chapter 366, §366.033(j), which authorizes the
NTTA to adopt written procedures governing its procurement of
goods and services that are consistent with general laws appli-
cable to the Authority.

CROSS REFERENCE TO STATUTE

Transportation Code, §366.033, Transportation Code, §366.184,
Transportation Code, §366.185, Local Government Code, Chap-
ter 271, Local Government Code, Chapter 272, Government
Code, Chapter 791, Government Code, Chapter 2252, and
Government Code, Chapter 2258.

§201.1. Purpose,OrganizationandApplicabilityof thisPolicy;Proce-
dures; Conflicts.

(a) PursuanttoTexasTransportationCode,§366.033(j), theAu-
thoritymustadoptwrittenproceduresgoverningitsprocurementofgoods
andservicesthatareconsistentwithgenerallawsapplicabletotheAuthor-
ity. This policy and the procedures referenced below are adopted for that
purpose.

(b) This policy is organized in two (2) basic parts: §201.1
through §201.13 of Subchapter A, which are applicable to all of the
Authority’s procurements and dispositions covered by this policy, and
Appendices Athrough FofSubchapterB,which relate to the Authority’s
awardofcertain typesofcontracts, procurementofcertain typesofgoods
and services, and disposition of certain types of property. Definitions of
terms used throughout this policy and in the procedures are contained in
Subchapter C.

(c) The board authorizes the executive director to adopt a
separate set of internal procedures to assist in the implementation of this
policy. To the extent of any conflict between this policy and the proce-
dures, the former shall control. Further, the Authority may implement an
administrativecode,administrative resolutions, administrativepolicy,or
similar document pertaining to the procurement or disposition of prop-
erty. To the extent of any conflict between this policy or the procedures
and any such code, resolutions, policy, or similar document, the policy
and the procedures shall control.

(d) This policydoesnotapply to:

(1) the acquisition or disposition of any interest in real prop-
erty or

(2) the procurement or other provisions of any agreement
with a public or private entity pursuant to Texas Transportation Code,
§366.302. "Agreements to Construct, Maintain, and Operate Turnpike
Projects".

§201.2. Summary ofProcurementOptions.
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(a) Contracts for the construction or maintenance of a turnpike
projectshallbe letbycompetitivebiddingasprovided inAppendixA.

(b) Professional services shall be procured pursuant to the Pro-
fessionalServicesProcurementActasprovided in AppendixB.

(c) The Authority may procure general goods and services
costing, or anticipated to cost, no more than twenty-five thousand dollars
($25,000.00) by any method and on any terms as the executive director
determines to be in the best interest of the Authority. General goods and
services costing, or anticipated to cost, more than twenty-five thousand
dollars ($25,000.00) shall be procured using competitive bidding,
competitive sealed proposals, or a proprietary purchase as provided in
Appendix C. General goods and services also may be procured pursuant
to the catalog purchasing procedure or other program established by the
commission to provide purchasing services for governmental entities,
through a cooperative purchasing program with governmental entities
or through an interlocal agreement with TxDOT or other governmental
entity as provided in Appendix D.

(d) The Authority may procure consulting services costing,
or anticipated to cost, no more than fifty thousand dollars ($50,000.00)
by any method and on any terms as the executive director determines
to be in the best interest of the Authority. Consulting services costing
or anticipated to cost more than fifty thousand dollars ($50,000.00)
shall be procured by the Authority’s issuance of an RFQ or pursuant to a
single-sourcecontract as provided inAppendixE.

§201.3. Required Board Approval,Generally.
Except as otherwise provided in this policy with respect to certain emer-
gencyprocurements,everyprocurementgovernedbythispolicy,whether
made through contract awards, contract change orders, contract supple-
ments, purchase orders, or otherwise that costs or is anticipated to cost
more than threehundred thousanddollars ($300,000.00) shall require the
approvaloforratificationbytheboard,evidencedbyaresolutionadopted
by the board. A procurement may not be divided into smaller contracts,
purchases,or lots toavoid anydollar limitsprescribed in thispolicy.

§201.4. Conflictof Interest;Contactwith theAuthority.
(a) Amemberoftheboard,anemployeeoragentoftheAuthority

shall not:

(1) contract with the Authority or bedirectly or indirectly in-
terested in a contract with the Authority or the sale of property to the Au-
thority;

(2) accept or solicit any gift, favor or service that might
reasonably tend to influence thatboard member,employeeoragent in the
making of procurement decisions or that the board member, employee
or agent knows or should have known is being offered with the intent
to influence the board member’s, employee’s or agent’s making of
procurementdecisions; or

(3) accept other compensation that could reasonably be
expected to impair the board member’s, employee’s or agent’s indepen-
denceof judgment in themakingofprocurementdecisions.

(b) No bidder,offeror or respondent shall offerany interest, gift,
favor, service or compensation described in the preceding sentence, and
any such offer may disqualify the bidder,offeror or respondent from con-
sideration for theapplicable procurement.

(c) A bidder, offeror or respondent shall be required to complete
a conflict of interest disclosure statement disclosing any business or
familial relationships with board members, employees or agents of
the Authority. Such relationship may disqualify the bidder, offeror or
respondent fromconsiderationfor theapplicableprocurement.

(d) Onceabidder,offerororrespondenthassubmittedabid,pro-
posalorresponse, it shall refrain fromcontactinganymemberof thestaff,

board, or consultants of the Authority regarding that procurement or dis-
position,exceptinaccordancewiththebiddocuments,RFPorRFQ.Ifthe
bidder, offeror or respondent has an existing contract with the Authority
orotherbusiness,communicationsbetweenthatpartyandtheAuthority’s
staff, board and consultants shall be limited to that which is necessary to
serviceorimplementtheexistingcontractorotherbusiness. Thefailureof
abidder,offeroror respondent to complywith this sectionmaydisqualify
it fromconsiderationfor theapplicableprocurement.

§201.5. DisadvantagedBusinessParticipation;CompliancewithPol-
icy.

Disadvantaged businesses will be encouraged to participate in the pro-
curement process through the implementation of the BOPP. Specific
BOPP requirements, if any, applicable to a particular procurement shall
bedescribed in thebiddocuments,RFP,orRFQfor thatprocurement.

§201.6. Emergency Procurements,Generally.

(a) Except for the procurement of construction or maintenance
services, the Authority may employ any alternate procedure compliant
withthissectionfortheexpeditedawardofacontractnecessarytoprocure
or provide goods or services to meet emergency conditions in which es-
sential corrective or preventive action would be unreasonably hampered
or delayed by compliance with the requirements otherwise applicable
under this policy. Types of work which may qualify for emergency
contracts include, but are not limited to, the restoration of the Authority’s
technology-based systems or other equipment necessary to prevent
unreasonable loss of toll revenue or interference with the Authority’s
operations. The Authority may utilize such alternate procedure both if it
is procuring goods and services to meet emergency conditions affecting
its own operations or is procuring and providing such goods and services
to meet emergency conditions affecting a third party’s operations in
accordancewith theAuthority’scontractualobligationsto thatparty.

(b) Beforeacontract isawardedunder thissection, theexecutive
director, the deputy executive director or other administrator authorized
under the CEMP or BCP must certify in writing the facts and nature of
the emergency giving rise to the alternative procedure. The Authority
shall make such efforts to assure a fair and competitive price for the
applicable goods or services as the executive director, deputy executive
director or other authorized administrator deems reasonable under the
circumstances.

(c) If any such emergency procurement of goods and services
costs, or is anticipated to cost, more than three hundred thousand dollars
($300,000.00), the executive director will provide each member of the
boardwrittennotificationof theemergencyconditionandtheawardonor
before the next regularmeeting of the board.

(d) The Authority’s alternative criteria for the emergency
procurement of construction or maintenance services are set forth in
Appendix A.

§201.7. Electronic Bidding.

(a) The Authority may receive bids, proposals or responses
through electronic transmission in a manner and format described in the
proceduresorotherwisedesignatedbytheAuthority. Anybidder seeking
tosubmit anelectronicbid,proposalor responsemustdoso viaa network
and/orsoftwareapprovedbytheAuthority. Undernocircumstancesshall
the Authority be required to modify its network or software to receive an
electronic bid or proposal.

(b) Any electronic submittal system must ensure the identifica-
tion,security,andconfidentialityofbids,proposalsorresponses,and that
the electronic bids, proposals or responses remain effectively unopened
until the time designated for the opening. Notwithstanding any other
provision of this policy, an electronic bid, proposal or response is not
required to be sealed.
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(c) The Authority may accept the electronic submittal of signa-
turesandverificationofabidguarantycheckbyafinancial institution.

§201.8. Confidentialityof Information inBidsorProposals.

(a) All bids, proposals, or responses shall be open for public
inspection after the contract is awarded, unless indicated by the bid,
proposalorresponsethatthedocumentscontaintradesecrets,proprietary
information and/orconfidential information.

(b) To the extent permitted by law, information designated as
and constituting a trade secret or proprietary and/or confidential infor-
mation is not open for public inspection, and shall be opened in a manner
that avoids disclosure of the contents to competing bidders, offerors or
respondents.

(c) If a bid, proposal or response indicates that it contains trade
secrets, proprietary information or confidential information, the Au-
thority will notify the bidder, offeror or respondent of any request from
the public for inspection of the bid, proposal or response in accordance
with the Texas Public Information Act and similar "open records" laws.
The bidder, offeror or respondent shall be responsible for asserting to
the Attorney General or other reviewing authority or court any right to
prevent disclosure of the documents to the public. The Authority may
elect to seek approval of the Attorney General for the non-disclosure of
the tradesecretorconfidential and/orproprietary information.

§201.9. Standard, Implied ContractProvisions.

(a) Unlessotherwiseexpresslystated in thebiddocuments,RFP
orRFQ, the following provisionsshall apply toevery procurementordis-
position undertakenpursuant to thispolicy.

(b) The Authority is a tax-exempt entity under the Texas Tax
Code. §151.309. All payments to be made by the Authority under any
contract shall be deemed inclusive of federal, state, or other taxes, if any,
however designated, levied or based. The contractor, provider, vendor or
consultant shall be responsible for the payment of all federal, state, local,
andother taxes, impositionsandassessments imposed inconnectionwith
the contract.

(c) No payment by the Authority shall relieve the contractor,
provider, vendor or consultant of its obligation to deliver timely the
services, products or other deliverables required under a contract. If after
approving or paying for any service, product or other deliverable, the
Authority determines that said service, product or deliverable does not
satisfy the requirements of the contract, the Authority may reject same
and, if the contractor, provider, vendor or consultant fails to correct or
cure same within a reasonable period of time and at no additional cost to
the Authority, the contractor, provider, vendor or consultant shall return
any compensation received therefor. TheAuthorityshallhave the right to
setoffanyamountsowedbythecontractor,provider,vendororconsultant
pursuant to the termsof thecontract.

(d) Anycontractor,provider,vendororconsultantoftheAuthor-
ity shallbedeemedtobeandshalloperateentirelyasan independentcon-
tractorinthedeliveryofgoodsortheperformanceofservicesrenderedun-
der a contract.

(e) All records, memoranda, logs, recommendations, reports,
and other data and materials generated or compiled by or on behalf of
any contractor, provider, vendor or consultant in connection with any
goods, services,orotherwork provided to theAuthority, togetherwith all
materialsand data furnished to itby the Authority, shall at all times beand
remain as follows:

(1) theproperty of theAuthority,

(2) free from, and not subject to, any restriction or limitation
on their furtheruseby oron behalfof theAuthority,and

(3) subject to immediate delivery to the Authority upon its
written request.

(f) The contractor, provider, vendor or consultant shall not sub-
let, assign,or transferany partof anywork orobligations under acontract
without the prior written approval of the Authority. Responsibility for
sublet, assigned or transferred work shall remain with the contractor,
provider, vendororconsultant.

(g) Eachcontractor,provider,vendororconsultantshallcomply
with all federal, state, and local laws, statutes, ordinances, rules, regula-
tions,codesandwiththeordersanddecreesofanycourtsoradministrative
bodiesortribunalsinanymatteraffectingitsperformanceunderacontract
with the Authority.

(h) Thecontractor,provider,vendororconsultantshallnotcom-
menceanyworkorobligationsunlessanduntilawrittennoticetoproceed
or similar instruction is issued. Any workundertaken,goods furnished or
expenses incurred by the contractor, provider, vendor or consultant prior
to the issuance of the notice to proceed or similar instruction is issued
shall be at its sole risk. Without limiting the foregoing, no contractor,
provider, vendor or consultant shall commence any activities within or
in the vicinity of turnpike or other traffic lanes without fully satisfying
the insurance requirements in the contract. After issuance of the notice
to proceed or similar instruction, the contractor, provider, vendor or
consultant shall promptly begin work pursuant to the provisions of the
contract and shall continuously prosecute same with such diligence as
will enable it to comply with any timetable or term set forth therein. Time
is of the essence with respect to the performance and completion of all
services,and thedeliveryofallgoods, tobefurnished to theAuthority.

§201.10. Interruption,Delay,orCancellationofProcurement.
At the sole discretion of the Authority, a process to solicit bids, proposals
or responses may be interrupted, postponed, delayed or cancelled at any
timewithoutliabilitytotheAuthority. AtthesolediscretionoftheAuthor-
ity, the need for requested work under a procurement may be reevaluated
orpostponed,delayedorcancelledat any timewithout liability to theAu-
thority. TheAuthoritymaydeterminetoterminateaprocurementprocess
or make any adjustments to the bid documents, RFP, or RFQ that the Au-
thoritydeemsnecessary and in itsbest interest.

§201.11. NonresidentBidders.
In accordance with Texas Government Code, Chapter 2252, Subchapter
A, the Authority will not award a contract to a nonresident bidder, offeror
or respondent unless the nonresident underbids the lowest responsible
bid, offer, proposal or response submitted by a responsible resident
bidder,offeroror respondentbyanamount that isnot less than theamount
by which a resident bidder, offeror or respondent would be required to
underbid the nonresident to obtain a comparable contract in the state
in which the nonresident’s principal place of business is located. By
executing a contract with the Authority, any successful bidder, offeror or
respondent shall be deemed to have represented to the Authority that the
foregoing requirement has been satisfied.

§201.12. Prior Employees.
Exceptasotherwiseprovidedbystateorfederallaw,nothingshallprohibit
theAuthorityfromprocuringprofessional,generalorconsultingservices
fromanindividualwhohaspreviouslybeenemployedbytheAuthorityor
by any other political subdivision of the state or by any state agency; pro-
vided, that if a prospective provider has been employed by the Authority,
another political subdivision or a state agency at any time during the two
(2) years preceding the making of an offer to provide services to the Au-
thority, the prospective provider shall disclose in writing to the Authority
thenatureofhisorherpreviousemploymentwith theAuthority,otherpo-
litical subdivision or state agency; the date such employment was termi-
nated;andhisorherannualrateofcompensationfortheemploymentatthe
time of termination.
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§201.13. Bid Protests.

(a) All protests relating to: advertising of bid notices, RFPs
or RFQs; alleged improprieties or ambiguities in bid documents, RFPs
or RFQs; deadlines; openings of bids, proposals or responses; contract
awards; and all other procurement-related procedures and actions must
be made in writing and submitted to the executive director within five
(5) days of the applicable contract award. Each protest must include the
following:

(1) the name and address of the protester, and the contractor,
provider,vendororconsultant it represents, ifdifferent;

(2) the identification number, reference number, or other
identifying criteria specified in the bid documents, RFP or RFQ to
identify theprocurement inquestion;

(3) astatementof thegrounds forprotest; and

(4) alldocumentationsupporting theprotest.

(b) Adecisionandresponse to theprotestwill bepreparedbythe
executivedirectorwithina reasonable timeafter receiptofaproperly pre-
pared written protest that is timely submitted in accordance with this pol-
icy.

(c) Appeals of responses and decisions regarding protests must
be made to the board in writing, and must be filed with the secretary of the
Authority, with a copy provided to the executive director, within ten (10)
days after the issuance of a response and decision regarding the original
protest. Written appeals shall include all information contained in the
original written protest, as well as any newly discovered documentation
supporting the protest that was not reasonably available to the protester
when the original protest was filed. The decision of the board regarding
an appeal shallbe final.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403691
Marcelle S. Jones
General Counsel
North Texas Tollway Authority
Earliest possible date of adoption: July 18, 2004
For further information, please call: (214) 461-2043

♦ ♦ ♦
SUBCHAPTER B. APPENDICES
43 TAC §§201.20 - 201.25

STATUTORY AUTHORITY

The new sections are proposed under Transportation Code, Ti-
tle 6, Subtitle G, Chapter 366, §366.033(j), which authorizes the
NTTA to adopt written procedures governing its procurement of
goods and services that are consistent with general laws appli-
cable to the Authority.

CROSS REFERENCE TO STATUTE

Transportation Code, §366.033, Transportation Code, §366.184,
Transportation Code, §366.185, Local Government Code, Chap-
ter 271, Local Government Code, Chapter 272, Government
Code, Chapter 791, Government Code, Chapter 2252, and
Government Code, Chapter 2258.

§201.20. AppendixA.ConstructionandMaintenanceContracts.

(a) Competitive Bidding. A contract requiring the expenditure
of public funds for the construction or maintenance of a turnpike project
must be let by competitive bidding in which the contract is awarded to the
lowest responsible bidder that complies with the Authority’s criteria for
such contract.

(b) Qualification of Bidders. Unless otherwise provided in the
biddocuments,apotentialbiddermustbequalified tobidonconstruction
and maintenance contracts of the Authority. With respect to contracts
requiring qualification, unless the Authority elects, in its sole discretion,
to separately qualify bidders on a construction or maintenance project,
only bidders qualified by TxDOT to bid on TxDOT’s construction or
maintenance contracts (including, however, if expressly permitted
under the applicable bid documents, bidders qualified to bid on so-called
"waived projects" through theuse ofTxDOT’s"Bidder’sQuestionnaire"
form) will be deemed qualified by the Authority to bid on the Authority’s
construction ormaintenancecontracts. At itselection, theAuthority may
waive this subsection (b) with respect to bidders on any construction or
maintenancecontracts, includinganybuilding contract.

(c) Notice of Contract Letting. The Authority shall determine
the content and method of advertising for all notices of contract letting.
If any newspaper advertisement is used, the notice must appear in the
officially designated newspaper of the Authority, in addition to the other
newspapers used, if any.

(d) Issuance of Bid Documents. Except as otherwise provided
in this policy, the Authority will issue bid documents for a construction
or maintenance contract upon request and only after proper notice has
been given regarding the contract letting. If otherwise required by law, a
request for bid documents for a federal-aid project must be submitted in
writingandmustincludeastatementinaformprescribedbytheAuthority
certifying whether thebidder iscurrentlydisqualified by an agency of the
federal government as a participant in programs and activities involving
federal financial and non-financial assistance and benefits. A request for
biddocuments foranyotherconstructionormaintenancecontractmaybe
made orally or in writing. Unless otherwise prohibited under this policy,
the Authority will, upon receipt of a request, issue bid documents for a
construction ormaintenancecontract as follows:

(1) upon the Authority’s receiptofpayment for thebid docu-
ments, if applicable;

(2) toabidderqualifiedbyTxDOT,iftheestimatedcostofthe
project iswithinthatbidder’savailablebiddingcapacityasdeterminedby
TxDOT;

(3) to a bidder qualified by the Authority, if the estimated
cost of the project is within that bidder’s available bidding capacity as
determined by the Authority; and

(4) to a bidder who has substantially complied with the
Authority’s requirements for qualification, if any, as determined by the
Authority.

(e) Withholding Bid Documents. The Authority will not issue
bid documents foraconstructionormaintenancecontract if:

(1) thebidderissuspendedordebarredfromcontractingwith
TxDOTor the Authority;

(2) the bidder is prohibited from rebidding a specific project
becauseofdefaultunderapreviouslyawardedbid;

(3) thebidderhasnot fulfilledtherequirementsforqualifica-
tion under this policy, if any, unless the bidder has substantially complied
with the requirements forqualification,asdeterminedbytheAuthority;
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(4) the bidder is disqualified by an agency of the federalgov-
ernmentasaparticipantinprogramsandactivitiesinvolvingfederalassis-
tanceand benefits, and thecontract is fora federal-aidproject;or

(5) the bidder or its subsidiary or affiliate has received com-
pensation from the Authority to participate in the preparation of the plans
or specificationson which the bidorcontract isbased.

(f) CompletionandSubmissionofBidDocuments.

(1) At the option of the Authority, an optional or mandatory
pre-bid conference may be held before opening bids to allow potential
bidders to seek clarification regarding the procurement and/or the bid
documents or for any other purpose the Authority deems appropriate.
Alternatively, the Authority may permit bidders to submit written re-
quests for clarification. A bidder that fails to attend a mandatory pre-bid
conferencemaybedisqualifiedfromsubmitting itsbidorproposal.

(2) Except for bids submitted electronically, bidders shall
completeall informationrequested in thebiddocumentsby typing,print-
ing by computer printer, or printing in ink. The bidder shall submit a unit
price, expressed in numerals, for each item for which a bid is requested
(including zero dollars and zero cents, if appropriate), except in the case
of a regular item that has an alternate bid item. In such case, prices must
be submitted for the basebid and/or with the set of items of oneormore of
the alternates. Unit prices shown on acceptable computer printouts will
be the official unitprices used to tabulate the official total bid amount and
used in the contract if awarded.

(3) Except for bids submitted electronically, each set of bid
documents shall be executed in ink in the complete and correct name of
the bidder making the bid and shall be signed by the person or persons
authorized to bind the bidder.

(4) If required by the bid documents, the bidder must submit
a bid guaranty with the bid. The bid guaranty shall be in the amount spec-
ified in the bid documents, shall be payable to the Authority, and shall be
in the formofacashier’scheck,moneyorderor teller’scheckdrawnbyor
onastateornationalbank,savingsandloanassociation,orastateorfeder-
allycharteredcreditunion(collectivelyreferredtoas"bank")andpayable
atorthroughabranchoftheissuingbanklocatedinacountyoftheAuthor-
ity. Theformoftheinstrumentmustbeidentifiedontheinstrument’sface.
The Authority will not acceptcash, credit cards,personal checks or certi-
fied checks orother types of money orders. Failure to submit the required
bid guaranty in the form set forth in this subsection shall disqualify a bid-
derfrombiddingontheprojectdescribed in thebiddocuments.

(5) A bidder may submit a bid bond, in lieu of providing the
guarantyrequired inAppendixA,subsection(f)(4). Thebidbondshallbe
ontheformandintheamountspecifiedbyandacceptabletotheAuthority.
Abidbondwillonlybeacceptedfromasuretycompany authorized toex-
ecute a bond under and in accordance with state law. The bond must bear
the impressed seal of the surety company and the name of the bidder, and
besignedbythebidderandanauthorizedrepresentativeofthesuretycom-
pany. Powers of attorney must be attached to the bid bond. The bid bond
amountrequiredbytheAuthoritymustbewithinthesuretycompany’sau-
thorized bonding limit. The Authority may require a greateramount fora
bidbondinordertocompensateforincreasedadministrativecostsassoci-
ated with bid bonds.

(6) A bid on a federal-aid project shall include, in a form pre-
scribedby theAuthority,acertificationofeligibilitystatus. Thecertifica-
tionshalldescribeanysuspension,debarment,voluntaryexclusion,orin-
eligibility determination actions by an agency of the federal government,
and any indictment, conviction, or civil judgment involving fraud or offi-
cial misconduct, each with respect to the bidder or any person associated

therewith in the capacity of owner, partner, director, officer, principal in-
vestor,projectdirector/supervisor,manager,auditor,orapositioninvolv-
ing the administration of federal funds; such certification shall cover the
three-year period immediately preceding the date of the bid. Information
adverse to the bidder as contained in the certification will be reviewed by
theAuthorityandbytheFederalHighwayAdministration,andmayresult
in rejection of the bidanddisqualificationof thebidder.

(7) The bidder shall place each completed set of bid docu-
mentsinasealedenvelopewhichshallbeclearlymarked"BidDocuments
for (name of the project or service)". When submitted by mail, this en-
velope shall be placed in another envelope which shall be sealed and
addressed as indicated in the notice. Bids mustbe received at the location
designatedinthenoticeonorbeforethehour,asestablishedbytheofficial
clock of the Authority, and date set for the receipt. The official clock
at the administrative office of the Authority shall serve as the official
determinant of the hour for which the bid shall be submitted and whether
a bid is deemed timely or late.

(g) Revision of Bid by Bidder. Unless submitted electronically,
a bidder may change a bid price before it is submitted to the Authority by
changing thepriceand initialing the revision in ink. Abiddermay change
a bid price after it is submitted to the Authority by requesting return of the
bid in writing prior to the expiration of the time for receiptofbids. The re-
questmustbemadebyapersonauthorizedtobindthebidder. TheAuthor-
itywillnotaccepta requestby telephone, telegraphorelectronicmail,but
willacceptaproperlysignedfacsimilerequest. Therevisedbidmustbere-
submittedpriortothetimespecifiedforthecloseofthereceiptofbidstobe
considered.

(h) Withdrawal of Bid. A bidder may withdraw a bid by submit-
tingarequestinwritingbeforethetimeanddateofthebidopening. There-
questmustbemadebyapersonauthorizedtobindthebidder. Exceptforan
electronicbid,whichmaybewithdrawninaccordancewiththeelectronic
withdrawalprocedures,ifany,providedforthatbid,theAuthoritywillnot
accept telephone, telegraph or electronic mail requests, but will accept a
properly signed facsimile request.

(i) Acceptance, Rejection, and Reading of Bids. Bids will
be opened and read at a public meeting held at the time, date and place
designated in the notice, as may have been extended by direction of
the executive director or the director of the department issuing the bid
documents. TheAuthoritywillnotaccept,andwillnot read,abid if:

(1) thebid is submittedbyan unqualifiedbidder;

(2) thebidisinaformotherthantheofficialbiddocumentsis-
sued to the bidder;

(3) the form and contentof the bid do not comply with the re-
quirements of the bid documents and/or subsection Appendix A, subsec-
tion (f);

(4) the bid or, if required, the federal-aid project certification
is not signed;

(5) the bid was received after the time specified in the notice,
as may have been extended, or at some location other than as specified in
the notice;

(6) the bid guaranty, if required, does not comply with
subsection Appendix A, subsection(f);

(7) the contract provides for the payment of state funds and
any individual or entity owning at least twenty-five percent (25%) of the
bidder is more than thirty (30) days delinquent in providing child support
underacourtorderorawrittenrepaymentagreement;

(8) the bidder was notauthorized to be issued bid documents
under this policy;
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(9) the bid did not otherwise conform with the requirements
of this policy; or

(10) more than one bid involves to a material degree a bidder
under thesameordifferentnames, asdeterminedbytheAuthority.

(11) Further, the Authoritymay elect to disqualifya bidder if
thebidderdidnotattend aspecifiedmandatorypre-bidconference.

(j) Tabulation of Bids. Except for lump sum building contracts
bid items, the official total bid amount for each bidder will be determined
by multiplying the unit bid price written in foreach item by the respective
quantity and totaling those amounts. Bid entries such as "no dollars
and no cents" or "zero dollars and zero cents" will be interpreted to be
one-tenth of a cent ($.001) and will be entered in the bid tabulation as
$.001. Any entry less than $.001 will be interpreted and entered as $.001.
If a bidder submits both a completed set of bid documents and a properly
completed computer printout of unit bid prices, the Authority will use
the computer printout to determine the total bid amount of the bid. If the
computerprintout is incomplete, theAuthoritywilluse thecompletedbid
documents todeterminethetotalbidamountofthebid. Ifabiddersubmits
multiple computer printouts reflecting different totals, each printout will
be tabulated, and the Authority willuse the lowest tabulation. If a unit bid
price is illegible, the Authority will make a documented determination
of the unit bid price for tabulation purposes. If a unit bid price has been
entered for both the regular bid and a corresponding alternate bid, the
Authority will select the bid that, in its judgment, provides the best value
to theAuthority,unlessotherwiseprovided in thebiddocuments.

(k) Award of Contract. Except as otherwise provided in this
Appendix A, if the Authority does not reject all bids, it will award the
contract to the lowest responsible bidder. In determining the lowest
responsiblebidder, inaddition toprice theAuthority shall consider:

(1) the bidder’s ability, capacity and skill to perform the con-
tractorprovide the service required;

(2) the bidder’s ability to perform the contract or provide the
servicepromptly,or in thetimerequired,withoutdelayor interference;

(3) the bidder’s character, responsibility, integrity, reputa-
tion and experience;

(4) the quality ofperformance by the bidder of previous con-
tracts or services;

(5) the bidder’s previous and existing compliance with laws
relating to the contractor service; and

(6) the sufficiency of the bidder’s financial resources and
ability to performthe contractorprovide theservice.

(l) Rejection of Bids. The Authority may reject for any reason
any and allbids opened, read and tabulated under thispolicy. Itwill reject
all bids if there is reason to believe collusion may have existed among the
bidders. The Authority may reject all bids if the lowest responsible bid is
higher than the Authority’s estimate and the Authority determines that
re-advertising the project for bids may result in a significantly decreased
lowest responsiblebidor that theworkshouldbedonebytheAuthority.

(m) ContractExecution;SubmissionofAncillaryItems.

(1) Within the time limit specified by the Authority, the suc-
cessful bidder must execute and deliver the contract to the Authority, to-
getherwithallinformationrequiredbytheAuthorityrelatingtothepartic-
ipation of Disadvantaged Businesses to be used to determine compliance
with theBOPPorasotherwisespecifiedinthebiddocumentsandthecon-
tract.

(2) AftertheAuthoritysendswrittennotificationofitsaccep-
tanceofthesuccessfulbidder’scompliancewiththeBOPP,thesuccessful

biddermust furnish to the Authority within the time limit specified by the
Authority:

(A) a performance bond and a paymentbond, if required,
asprovided in TexasGovernmentCode,Chapter2253,withpowersofat-
torney attached, each in the full amount of the contract price, executed by
asuretycompanyorsuretycompaniesauthorized toexecutesuretybonds
underandin accordance with state law;and

(B) a certificate of insurance on form ACORD-28, or
such other form as indicated by the Authority, showing coverages in
accordance with contract requirements; provided, however, that the
Authority may permit a successful bidder on a construction contract to
postpone delivery of the certificate of insurance until prior to the date the
bidderbeginsworkasspecified in theAuthority’sorder tobeginwork.

(n) Unbalanced Bids. The Authority will examine the unit bid
pricesof theapparent lowest responsiblebid for reasonableconformance
with the Authority’s estimated prices. The Authority will evaluate, and
may reject, a bid with extreme variations from the Authority’s estimate,
orwhereobviousunbalancingofunitpriceshasoccurred.

(o) Bid Guaranty. Not later than seven (7) days after bids are
opened, the Authority will mail the bid guaranty of all bidders to the ad-
dressspecifiedoneach bidder’s bid documents,except that theAuthority
will retain the bid guaranty of the apparent lowest responsible bidder,
second-lowest responsible bidder and third-lowest responsible bidder
until after the contract has been awarded, executed and bonded, and all
other provisions of Appendix A, subsection (m) have been satisfied. If
the successful bidder (including a second-lowest responsible bidder or
third-lowest responsible bidder that ultimately becomes the successful
bidder due to a superior bidder’s failure to comply with this policy or to
execute acontractwith theAuthority)doesnotcomplywithAppendixA,
subsection (m), the bid guaranty will become the property of the Author-
ity, not as a penalty but as liquidated damages; each bidder by submitting
its bid acknowledges and agrees that the actual amount of damages
the Authority will suffer as a result of the successful bidder’s failure to
comply with Appendix A, subsection (m) is difficult or impossible to
determine, and that the bid guaranty is a fair and reasonable estimate of
thosedamages. Abidderthatforfeitsabidguarantywillnotbeconsidered
infuturebidsfor thesameworkunless therehasbeenasubstantialchange
inthedesignoftheprojectsubsequent totheforfeitureof thebidguaranty.

(p) Escrowed Bid Documents.

(1) The Authority may require the successful bidder and its
subcontractors to submit copies of all information, whether in documen-
tary or electronic form, that is generated or utilized in the preparation of
a bid to be held in escrow, and may condition the award of the contract
upon its receipt of the escrowed bid documents. The purpose of the
escrowed bid documents is to assist in the settlement or determination of
any disputes, claims, change orders or price adjustments. By executing
the contract, the bidder shall warrant that the escrowed bid documents
constitute all of the information used in preparation of its bid, offer or
proposal, and that no other bid preparation information will be utilized
in resolving disputes or for any other purpose in connection with the
contract.

(2) TheAuthorityshallindicateinitsbiddocumentsthetime,
place and manner in which the escrowed bid documents are to be submit-
ted. Information contained in the escrowed bid documents shall not alter
ormodify thecontract, norbeconsideredapartof thecontract.

(3) The escrowed bid documents shall be submitted in a
sealed container clearly marked on the outside with the bidder’s name,
date of submittal, project name, contract number, and the words "Es-
crowed Bid Documents." Certification shall accompany the submission
of the escrowed bid documents and must be signed by an individual

PROPOSED RULES June 18, 2004 29 TexReg 5899



authorized to execute the bid. The bidder also shall deliver a lockable
fireproofcabinetofsufficientsizetocontaintheescrowedbiddocuments.
Thebidder shall retaincustody of the cabinetkey(s).

(4) TheAuthoritywillmaintain theescrowedbiddocuments
in a safe physical condition; however, the escrowed bid documents are,
and shall remain, the property of the bidder. Any portion of the escrowed
bid documents that the bidder believes comprises trade secrets or other
proprietary or confidential information should be clearly marked as such
by the bidder.

(5) Before the award of the contract to the apparent lowest
responsible bidder and the execution of the contract by the parties, the
escrowed bid documents will be examined and inventoried by represen-
tatives of the Authority and the bidder. To ensure that the escrowed bid
documents are authentic, legible and complete, the bidder’s representa-
tivemustbeknowledgeableinhowthebidwasprepared. TheAuthority’s
reviewof theescrowed bid documents shallnot constituteapprovalof the
bidder’s proposed methods, estimating assumptions or prices, contract
interpretations or any other matters contained in the escrowed bid doc-
uments. If the Authority determines that any information required to be
included in the escrowed bid documents is not contained in the bidder’s
original submittal of escrowed bid documents, the bidder shall promptly
supplyallmissingdocumentationpriortoawardandexecutionofthecon-
tract. Thebidder’sfailure tocomplywiththisrequirementwithinthetime
specified by the Authority may cause the bidder’s proposal to be rejected
anditsbid guaranty to be forfeited. Material errorsordiscrepancies in the
escrowed bid documents may cause the bidder’s bid, offer or proposal to
berejectedandmayresult in the forfeitureof thebidder’sbidguaranty.

(6) The escrowed bid documents shall be examined by both
the Authority and the bidder, at any time deemed necessary by either the
Authority or the bidder, to assist in the settlement of disputes, claims and
other matters with the contractor, and, if determined to be appropriate by
theAuthority, initsconsiderationofpriceadjustmentsandchangeorders.
Examination of the escrowed bid documents is subject to the following
conditions:

(A) Prior to examination, the Authority and the bidder
shall each designate in writing to the other party the representatives
who are authorized to examine the escrowed bid documents. No other
person(s) shall have access to the escrowed bid documents, except as
requiredbylaworunder the rulesorordersofanylegalproceeding.

(B) Examinationoftheescrowedbiddocumentswilltake
place only in the presence of duly designated representatives of both the
Authority and the bidder.

(C) Examination of the escrowed bid documents will be
for the solepurposeofobtaining informationconcerning thebases for the
contractor’s bid amounts. It will not obligate the Authority to modify or
amend any provision of the contract, including provisions pertaining to
priceadjustments,changeordersorcompletiondeadlines.

(7) If the contractor wishes to subcontract any portion of
the work after the contract award, the Authority may require the bidder
to submit escrowed bid documents from the subcontractor before the
subcontract is approved.

(8) The escrowed bid documents will be returned to the
bidder, along with the lockable fireproof cabinet provided by the bidder,
within ninety (90) days after the Authority determines that all work has
been satisfactorily performed. If any dispute regarding any matters
related to the contract or the work exists or is threatened on such date, the
escrowed bid documents may be retained at the Authority’s office until
final settlementofallmatters relating to thecontract.

(q) ProgressPayments;RetainageandLiquatedDamages.

(1) In addition to other provisions required by the Authority,
construction and maintenance contracts may provide for the Authority
to make progress payments, which may be reduced by retainage, as work
progressesandis approved by the Authority.

(2) If a retainage is required, it shall be in the amount of
five percent (5.0%) of the contract price until the entire work has been
completed and accepted. In the Authority’s sole discretion, the retainage
may be released proportionally to completion of the work. Unless the
Authority agrees otherwise in writing, retainage shall not bear interest or
besegregated from other fundsheldbytheAuthority.

(3) Without limiting the Authority’s right to require any
othercontractprovisions, theAuthority,at itssolediscretion,mayelect to
require thata liquidateddamagesprovisionbemadeapartofanycontract.

(r) AlternativeCriteria forEmergencyAwards.

(1) The Authority may employ alternative criteria for the
expeditedawardofanycontract forconstructionormaintenanceservices
to meet emergency conditions in which essential corrective orpreventive
action would be unreasonably hampered or delayed by compliance with
the criteria otherwise applicable under this Appendix A. Types of work
whichmayqualifyforemergencycontractsinclude,butarenotlimitedto:
emergencyrepairorreconstructionofstreets, roads,highways,buildings,
facilities, bridges, toll collection systems and other Authority property;
clearingdebrisordeposits fromtheroadwayor indrainagecourseswithin
the right-of-way; removal of hazardous materials; restoration of stream
channels outside the right-of-way; temporary traffic operations; and
mowing to eliminate safety hazards.

(2) Beforeacontractisawardedunderthissubsection,theex-
ecutive director, the deputy executive director or otheradministrator des-
ignated by eitherof themmustcertify inwriting the factsand natureof the
emergency giving rise to thealternative criteria.

(3) After an emergency is certified, the Authority shall take
measures necessary to identify and locate an available contractor that
is able to provide the required construction or maintenance service.
Consistent with and contingent upon the nature of the emergency, the
Authority may contact by telephone, letter, facsimile, the internet or any
other means one or more contractors qualified to perform the services to
obtain a bid. The Authority will inform the prospective bidder(s) of the
nature of the emergency and the construction or maintenance services
sought, time constraints and bonding and insurance requirements, if any.
The information shall be sufficient to allow the prospective bidder to
preparea basicwork plan andcost estimate.

(4) If the Authority determines that the magnitude and ex-
tremityof theemergencyrequire instantaneousactionbythecontractorin
order to alleviate an immediate and substantial detrimental impact on the
Authority’s or third parties’ health, safety, or property and the executive
director, the deputy executive director or designated administrator has
so noted in the certification of the emergency, the executive director, the
deputy executive director or designated administrator may authorize a
contractor to begin work prior to executing a contract and receiving proof
ofbonding and insurance.

(5) With respect to any such emergency award requiring
approval or ratification of the board, the executive director, the deputy
executive directorordesignatedadministrator will provideeach member
of the board written notification of the emergency condition and the
award on or before the next meeting of the board at which the matter can
be legally scheduled for action, and seek ratification of the procurement
orcontract award at said meeting.

(s) Change Orders and Supplemental Agreements. Subsequent
to the issuanceofanotice to proceedunderaconstruction ormaintenance
contract, the executive director is authorized to approve any change order
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or supplemental agreement to the contract in an amount of no more than
three hundred thousand dollars ($300,000.00), provided adequate funds
arebudgeted and available for theproject forwhich the contractwas letor
areavailable fromapprovedcontingenciesfor thatproject. Ifeither

(1) the change order or supplemental agreement exceeds
three hundred thousanddollars ($300,000.00),or

(2) adequate funds are not budgeted and available or con-
tained inapprovedproject contingencies, either

(A) thechangeorderor supplemental agreement shall re-
quire the approval or ratification of the board, evidenced by a resolution
adopted by the board,or

(B) the services which are the subject of the change order
or supplemental agreement shall be separately procured in accordance
with this policy.

§201.21. AppendixB.ProfessionalServices.
(a) ProfessionalServicesProcurementAct. TheAuthority shall

procure all professional services governed by the Professional Services
Procurement Act in accordance with the requirements of the Act. If due
to the subsequent amendment of the Professional Services Procurement
Actorforanyotherreasonanyprovisionof thisAppendixorof thispolicy
conflictswith theAct, the latter shall control.

(b) Selection Criteria. The Authority shall not select a provider
of professional services or a group or association of providers, or award
a contract for professional services on the basis of competitive bids
submitted for the contract or for the services, but shall make the selection
and award on the basis of demonstrated competence and qualifications to
performthe services fora fair and reasonableprice.

(c) Professional Fees. The professional fees under the contract
must comply with the recommended practices and fees prescribed by the
Act, if any,andmaynotexceedanymaximumprovidedbylaw.

(d) Request for Qualifications. Each RFQ prepared by the Au-
thority shall describe the professional services required by the Authority
and invite prospective providers to submit their qualifications to provide
suchservices, as specified in theRFQ.

(e) Notice of RFQs.

(1) Notice of the issuance of an RFQ shall contain such
information as the Authority determines is relevant to the procurement.
Thedatespecified in theRFQas thedeadline for submissionof responses
may be extended if the executive director determines that the extension
is in the best interest of the Authority. All responses, including those
receivedbeforeanextension ismade,mustbeopenedat thesametime.

(2) NoticeoftheissuanceofanRFQshallbegivenintheman-
ner determined by theAuthority.

(f) Opening and Filing of Responses; Public Inspection. The
Authority shall avoid disclosing the contents of each response to an
RFQ on opening the response and during negotiations with competing
respondents. The Authority shall file each response and, subject to the
Authority’sdocumentretentionpolicy,suchfiledresponsesshallbeopen
for public inspection after a contract is awarded, unless those materials
contain information that isexceptedfromdisclosure.

(g) Selection and Contract Negotiations For Certain Profes-
sionalServices. Inprocuringarchitectural,engineeringorlandsurveying
services, the Authority shall:

(1) first select themosthighlyqualifiedproviderof thoseser-
viceson thebasisofdemonstratedcompetenceandqualifications;and

(2) then attempt to negotiate with that respondent a contract
at a fair and reasonableprice.

(3) If a satisfactory contract cannot be negotiated with the
mosthighly qualifiedprovider of the foregoing professional services, the
Authority shall:

(A) formallyendnegotiationswith that respondent,

(B) select thenextmosthighlyqualifiedprovider,and

(C) attempt tonegotiateacontractwith that respondentat
a fair and reasonable price.

(4) The Authority shall continue the foregoing process to
select and negotiate with respondents until a contract is entered into,
provided theAuthorityshallhaveno obligation tosubmita contract to the
next highest-ranked provider if the Authority determines that none of the
remaining responses is acceptable or otherwise elects to terminate the
procurement.

(h) Selection and Contract Negotiations for Other Professional
Services. In procuring professional services other than architectural, en-
gineering or land surveying services, the Authority may use any procure-
ment method consistent with the Professional Services Procurement Act
and the provisionsof this Appendix B.

(i) Mixed Contracts. This Appendix B applies to a contract that
involves professional services together with goods or other services oth-
erwisesubject tocompetitivebidrequirements, if theprimaryobjectiveof
the contract is theacquisition ofprofessionalservices.

(j) Evergreen Program. The Authority may issue an RFQ to
pre-qualify a pool of individuals, entities or combinations of individ-
uals or entities to provide professional services for the Authority. The
RFQ shall specify: the types of services required; the pre-qualification
requirements, including, but not limited to, years of experience, size of
firm, financial capacity and areas of specialty; manner under which the
pre-qualified firm will be selected to perform a specific service; and the
term of the pre-qualification. Pre-qualification is for the sole purpose
of assisting the Authority in the efficient procurement of services and
expedited completion of projects. No member of the Evergreen Program
shallhave anexpectation or right toacontract award.

(k) Change Orders, Supplement Agreements, and Amend-
ments. Subsequent to the issuance of a notice to proceed or other
authorization to begin work under a contract for professional services,
the executive director is authorized to approve any change order, supple-
mental agreement or amendment to the contract in an amount of no more
than the lesser of thirty percent (30%) of the original contract amount or
three hundred thousand dollars ($300,000.00), provided adequate funds
arebudgeted and available for thecontractorareavailable fromapproved
contingencies for that contract. If either

(1) thechangeorder,supplementalagreementoramendment
exceeds the lesser of thirty percent (30%) of the original contract amount
or threehundred thousand dollars ($300,000.00)or

(2) adequate funds are not budgeted and available or con-
tained in approved contract contingencies,either

(A) thechangeorder, supplementalagreementoramend-
ment shall require theapprovalor ratificationof theboard,evidencedby a
resolution adopted by the board,or

(B) theserviceswhichare thesubjectof thechangeorder,
supplemental agreement or amendment shall be separately procured in
accordance with this policy.

§201.22. Appendix C.GeneralGoodsandServices.
(a) Purchase Threshold Amounts. The Authority may pro-

cure general goods and services costing twenty-five thousand dollars
($25,000.00) or less by such method and on such terms as the executive
director determines to be in the best interest of the Authority. General
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goods and services costing more than twenty-five thousand dollars
($25,000.00) shall be procured using competitive bidding, competitive
sealedproposalsoraproprietarypurchaseasprovided in thisAppendix.

(b) Competitive Bidding Procedures.

(1) Competitive bidding forgeneralgoods andservicesshall
be conducted using substantially the same procedures specified for the
competitive bidding of construction and maintenance contracts, except
that:

(A) with respect to a particular procurement, the execu-
tive director may waive the qualification requirements for all prospective
bidders;

(B) the executive director may waive the submission of
payment or performance bonds (or both) and/or insurance certificates by
the successfulbidder;

(C) with respect to the procurements estimated to be
more than one hundred thousand dollars ($100,000.00), in addition to
newspaper advertisement of the procurement as set forth in this policy or
the procedures, the Authority may solicit bids by direct mail, telephone,
the internet or any other means; with respect to procurements estimated
to be one hundred thousand dollars ($100,000.00) or less, the Authority
may solicit bids by any of the foregoing methods, which may, but need
not, include newspaperadvertising; and

(D) a purchase may be proposed on a lump-sum or unit
price basis; if the Authority chooses to use unit pricing in its notice, the
information furnished to bidder must specify the approximate quantities
estimated on the best available information, but the compensation paid
thesuccessfulbiddermustbebasedontheactualquantitiespurchased.

(2) Contracts for general goods and services procured using
competitive bidding shall be awarded to the lowest responsible bidder
basedonthesamecriteriausedinawardingconstructionandmaintenance
contacts, togetherwith the followingadditional criteria:

(A) the quality and availability of the goodsor services to
beprovidedandtheiradaptability to theAuthority’sneedsanduses;and

(B) the bidder’s ability to provide, in a timely manner,
futuremaintenance, repairpartsandserviceforgoodsbeingpurchased, if
applicable.

(c) Competitive Sealed Proposals.

(1) The Authority may solicit offers for the provision of gen-
eralgoodsand servicesby issuing anRFP.EachRFPshall contain the fol-
lowing information:

(A) the Authority’s specifications for the goods or
services to be procured;

(B) an estimate of the various quantities and kinds of
goodsand services to be furnished;

(C) a schedule of items for which unit prices are re-
quested;

(D) the timewithinwhich thecontract is tobeperformed;

(E) anyspecialprovisionsandspecialspecifications;and

(F) the applicable requirements under the BOPP or other
policies relating to Disadvantaged Businesses.

(2) The Authority shall give public notice of an RFP in the
manner provided for requests for competitive bids for general goods and
services.

(3) At the option of the Authority, an optional or mandatory
pre-proposal conference may be held before opening proposals to allow

potential offerors to seek clarification regarding the procurement and/or
the bid documents or for any other purposes the Authority deems appro-
priate. Alternatively, potential offerors may submit written requests for
clarification. A potential offeror that fails to attend a mandatory pre-pro-
posalconferencemaybedisqualifiedfromsubmitting itsproposal.

(4) The Authority shall avoid disclosing the contents of each
proposaluponopeningtheproposalandduringnegotiationswithcompet-
ingofferors. TheAuthorityshall fileeachproposaland,subject totheAu-
thority’sdocumentretentionpolicy,afteracontract isawarded,suchfiled
proposals shall be open for public inspection unless those materials con-
tain information that isexceptedfromdisclosureasanopenrecord.

(5) After receiving a proposal but before making an award,
the Authority may permit an offeror to revise its proposal to obtain the
best final offer. The Authority may discuss acceptable or potentially
acceptable proposals with offerors to assess an offeror’s ability to meet
the solicitation requirements. The Authority shall avoid disclosing
informationderivedfromproposals submittedfromcompetingofferors.

(6) The Authority shall refuse all proposals if none of those
submitted isacceptable or foranyother reason.

(7) The Authority shall submit a contract to the offeror (the
"first-choice candidate") whose proposal is the most advantageous to the
Authority, considering price and the evaluation factors in the RFP. The
terms of the contract shall incorporate the terms set forth in the RFP and
the proposal submitted by the first-choice candidate, but if the proposal
conflicts with the RFP, the RFP shall control unless the Authority elects
otherwise. If the Authority and the first-choice candidate cannot agree
on the terms of a contract, the Authority may elect not to contract with
the first-choice candidate, and at the exclusive option of the Authority,
may submit a contract to the offeror ("second-choice candidate") whose
proposal is the next most favorable to the Authority. If agreement is not
reached with the second-choice candidate, the process may be continued
with other offerors in like manner, but the Authority shall have no obliga-
tiontosubmitacontract tothenexthighest-rankedofferorif theAuthority
determines at any time during the process that none of the remaining
proposals isacceptableorotherwiseelects to terminate theprocurement.

(d) Proprietary Purchases.

(1) If the executive director finds that the Authority’s re-
quirements for the procurement of a general good or service describe a
product or service that is proprietary to one vendor and do not permit an
equivalent product or service to be supplied, the Authority may solicit
a bid for the general good or service solely from the proprietary vendor,
without using the competitive bidding or competitive proposal proce-
dures. For any procurement costing, or anticipated to cost, more than
twenty-five thousand dollars ($25,000.00), the executive director shall
notify the board in the manner determined by the executive director. For
any procurement costing, or anticipated to cost, more than three hundred
thousand dollars ($300,000.00), the executive director shall justify
in writing the Authority’s requirements and shall submit the written
justification to the board. Thewritten justificationmust

(A) explaintheneedfortheparticulargoodorservicethat
is proprietary to the vendor;

(B) explain why competing goods or services from other
vendors (if any)arenot satisfactory; and

(C) provideother informationrequestedbytheboard.

(2) As otherwise provided in this policy, any such procure-
ment costing, or anticipated to cost, more than three hundred thousand
dollars ($300,000.00) shall require the approval of or ratification by the
board, evidenced by aresolution adoptedby theboard.

29 TexReg 5902 June 18, 2004 Texas Register



(3) Goods or services may be acquired by proprietary pur-
chase if they constitute

(A) goods or services available from only one source be-
causeofpatents,copyrights, secretprocessesornaturalmonopolies,

(B) films,manuscriptsorbooks,or

(C) captive replacement parts or components for equip-
ment.

(4) Subsequent purchases from a proprietary purchase
vendor of the same good or service, including replacement parts or
components, will not require a separate or additional justification from
theexecutivedirectorthat thegoodorserviceisproprietarytothatvendor.

(5) The Authority may acquire by proprietary purchase
those goods and services, including replacement parts or components for
equipment, that are necessary to ensure the compatible integration of the
Authority’s technology-basedequipment,computernetworkorsoftware
system.

(e) OtherGoods and Services.

(1) TheAuthority may procure orpayfor

(A) electricity,gas,waterandotherutilityservices,

(B) professional dues, membership fees, subscriptions
and similar charges,

(C) application, permitting, licensing and other regula-
tory fees and charges, and

(D) other goods and services generally available at a set,
non-negotiable price or otherwise not susceptible to competitive pricing
uponthetermsdeterminedbytheexecutivedirector, thedeputyexecutive
directororotheradministratordesignatedby eitherof them.

(2) The executive director, deputy executive director or des-
ignatedadministratoralsomayauthorize,anddeterminethetermsfor, the
procurementofgoods sold at

(A) anauctionbyastate-licensedauctioneeror

(B) a going-out-of-businesssaleheld incompliancewith
theTexasBusinessandCommerceCode,Chapter17,SubchapterF.

(3) As otherwise provided in this policy, any such procure-
ment costing or anticipated to cost more than three hundred thousand
dollars ($300,000.00) shall require the approval of or ratification by the
board, evidencedbyaresolutionadoptedbytheboard.

(f) ExtensionofQuantitiesor Services.

(1) The executive director is authorized to extend quantities
or services or similarly amend a contract for general goods and services
up to anamountequal to threehundred thousanddollars ($300,000.00) in
each instance,providedadequatefundsarebudgetedandavailablefor the
procurementof theapplicablegoodsandservices. If either

(A) the effect of the amendment exceeds three hundred
thousand dollars ($300,000.00) or

(B) adequatefundsarenotbudgetedandavailable,either

(i) the amendment shall require the approval or ratifi-
cationof theboard,evidencedbyaresolutionadoptedbytheboard,or

(ii) thegoods and services whichare the subjectof the
amendmentshallbeseparatelyprocured inaccordancewith thispolicy.

(2) Nothing provided in this Appendix C, subsection (f),
shall limit the ability of the Authority to procure general goods and ser-
vices costing, or anticipated to cost, no more than twenty-five thousand

dollars ($25,000.00) by any method and on any terms as determined by
the executive director as otherwise provided in this policy, including by
change order, supplemental agreement,or similarextension ofquantities
or servicesor amendment.

§201.23. AppendixD.ParticipationinStateandCooperativePurchas-
ing Programs; IntergovernmentalAgreements.

(a) Voluntary Commission Program. Pursuant to and in accor-
dance with Texas Government Code, § 2155.204 and Local Government
Code, Chapter 271, Subchapter D, the Authority may request the Texas
Building and Procurement Commission to allow the Authority to partic-
ipate on a voluntary basis in the program established by the Commission
by which the Commission performs purchasing services for governmen-
tal entities.

(b) Catalog Purchase of Automated Information Systems. Pur-
suant to and in accordance with the Government Code, § 2157.067, the
Authority may utilize the catalogue purchasing procedure established by
the Commission with respect to the purchase of automated information
systems.

(c) Cooperative Purchases. Pursuant to and in accordance with
the Local Government Code, Chapter 271, Subchapter F, the Authority
may participate in one or more cooperative purchasing programs with
governmental entitiesorgovernmentalcooperativeprograms.

(d) Interlocal Agreements with TxDOT. Subject to any limi-
tations imposed by general law, the Authority may enter into interlocal
agreements with TxDOTorwith oneormore othergovernmental entities
toprocuregoodsandservices fromTxDOTor thoseentities.

(e) ExemptedPurchases. Purchasesmade throughtheCommis-
sion(including,withoutlimitation,catalogpurchases),acooperativepro-
gramorbyinterlocalagreement shallbedeemedtohavesatisfied thepro-
curement requirementsof thispolicy andshallbeexempted from the pro-
curement requirementscontained in thispolicy.

§201.24. Appendix E.Consulting Services.

(a) Contracting for Consulting Services. The Authority may
contract for consulting services if the executive director reasonably
determines that the Authority cannot adequately perform the services
with its own personnel.

(b) Selection Criteria. The Authority shall base its selection on
demonstratedcompetence,knowledgeandqualifications, andontherea-
sonablenessof the proposed fee for the services.

(c) Contract Amounts. The Authority may procure consulting
services costing, or anticipated to cost, no more than fifty thousand
dollars ($50,000.00) by such method and on such terms as the executive
directordetermines tobe in thebest interestsof the Authority. Consulting
services costing, or anticipated to cost, more than fifty thousand dollars
($50,000.00) shall be procured by the Authority’s issuance of an RFQ or
RFP, except as provided in Appendix E, subsection (h), for single-source
contracts.

(d) Request for Qualifications or Proposal. Each RFQ or RFP
prepared by the Authority shall describe the services required by the
Authority and invite prospective consultants to submit their qualifica-
tions and/or proposal to provide such services, as specified in the request
documents.

(e) Notice.

(1) Notice of the issuance of an RFQ or RFP shall contain
such information as the Authority determines is relevant to the procure-
ment. ThedatespecifiedintheRFQofRFPasthedeadlineforsubmission
of responsesmaybeextendedif theexecutivedirectordeterminesthat the
extension is in the best interest of the Authority. All responses, including
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those received before an extension is made, must be opened at the same
time.

(2) Notice of the issuance of an RFQ or RFP shall be given in
the mannerdetermined by the Authority.

(f) OpeningandFilingofResponses;PublicInspection. TheAu-
thority shall avoid disclosing the contents of each response to an RFQ or
RFP on opening theresponseand during negotiationswith competing re-
spondents. The Authority shall file each response and, subject to the Au-
thority’sdocumentretentionpolicy,suchfiledresponsesshallbeopenfor
public inspection after a contract is awarded, unless those materials con-
tain information that isexcepted fromdisclosure.

(g) Contract Negotiations. The Authority shall submit a con-
tract to the respondent (the "first-choice candidate") whose response
best satisfies the Authority’s selection criteria. If the Authority and the
first-choicecandidatecannotagreeonthe termsofacontract, theAuthor-
ity may terminate negotiations with the first-choice candidate, and, at the
exclusive option of the Authority, the Authority may enter into contract
negotiations with the respondent ("second-choice candidate") whose
response is the next most favorable to the Authority. If agreement is not
reached with the second-choice candidate, the process may be continued
with other respondents in like manner, but the Authority shall have no
obligationtosubmitacontracttothenexthighest-rankedrespondentif the
Authority determines that none of the remaining responses is acceptable
orotherwiseelects to terminate theprocurement.

(h) Single-Source Contracts. If the executive director deter-
mines that only one prospective consultant possesses the demonstrated
competence, knowledge and qualifications to provide the services re-
quiredbythe Authorityat a reasonable feeandwithin the timelimitations
required by the Authority, consulting services from that consultant may
be procured without issuing an RFQ or RFP. For any such procurement
estimated to be more than fifty thousand dollars ($50,000.00), the execu-
tivedirector shall justify inwriting thebasis forclassifying theconsultant
as a single-source and shall submit the written justification to the board.
The justification shall be submitted for board consideration prior to con-
tracting with the consultant if the anticipated cost of the services exceeds
three hundred thousand dollars ($300,000.00). If the anticipated cost of
services is more than fifty thousand dollars ($50,000.00) but less than
three-hundred thousand dollars ($300,000.00), the executive director
may enter intoa contract for theservicesandshall submit the justification
to theboardat itsnext regularly scheduled boardmeeting.

(i) Evergreen Program. The Authority may issue an RFQ to
pre-qualify a pool of individuals, entities, or combinations of individ-
uals or entities to provide consulting services for the Authority. The
RFQ shall specify: the types of services required; the pre-qualification
requirements, including, but not limited to, years of experience, size of
firm, financial capacity, and areas of specialty; manner under which the
pre-qualified firm will be selected to perform a specific service; and the
term of the pre-qualification. Pre-qualification is for the sole purpose
of assisting the Authority in the efficient procurement of services and
expedited completion of projects. No member of the Evergreen Program
shallhaveanexpectation or right to acontract award.

(j) Mixed Contracts. This Appendix E applies to a contract that
involves consulting services together with goods or other services other-
wise subject to competitive bid requirements, if the primary objective of
thecontract is theacquisition ofconsultingservices.

(k) Change Orders, Supplemental Agreements, and Amend-
ments. Subsequent to the issuance of a notice to proceed or other
authorization to begin work under a contract for consulting services, the
executivedirector isauthorized toapproveanychangeorder, supplemen-
tal agreementoramendment to thecontract inan amountofnotmore than
the lesser of thirty percent (30%) of the original contract amount or three

hundred thousand dollars ($300,000.00), provided adequate funds are
budgeted and available for the contract or are available from approved
contingencies for that contract. If either

(1) thechangeorder,supplementalagreementoramendment
exceeds the lesser of thirty percent (30%) of the original contract amount
or three hundred thousanddollars ($300,000.00)or

(2) adequate funds are not budgeted and available or con-
tained in approved contract contingencies, either

(A) thechangeorder, supplementalagreementoramend-
ment shall require theapprovalorratificationof theboard,evidencedbya
resolution adopted by the board,or

(B) theserviceswhicharethesubjectof thechangeorder,
supplemental agreement or amendment shall be separately procured in
accordance with this policy.

(3) Nothing in this Appendix E, subsection (k) shall limit
the ability of the Authority to procure consulting services costing, or
anticipated to cost, no more than fifty thousand dollars ($50,000.00) by
any method and on any terms as determined by the Executive director as
otherwise provided in this policy, including by change order, supplemen-
tal agreement or amendment.

§201.25. AppendixF.DispositionofSalvageorSurplusProperty.

(a) Sale by Bid or Auction. The Authority may periodically sell
theAuthority’ssalvageor surpluspropertybycompetitivebidorauction.
Salvageorsurpluspropertymaybeofferedasindividual itemsor in lotsat
theAuthority’s sole discretion.

(b) Trade-In for New Property. Notwithstanding Appendix F,
subsection (a), the Authority may offer salvage or surplus property as a
trade-in for property of the same general type if the executive director
considers thataction tobe in thebest interestof theAuthority.

(c) Heavy Equipment. If the salvage or surplus property is
earth-moving, material-handling, road maintenance, construction or
similar equipment, the Authority may exercise a repurchase option in
a contract in disposing of such types of property. The repurchase price
of equipment contained in a previously accepted purchase contract is
consideredabidunder subsectionAppendixF, subsection(a).

(d) Sale toState,Counties,etc. NotwithstandingsubsectionAp-
pendix F, subsection (a), competitive bidding or an auction is not neces-
sary if the purchaser is the state, or a county, municipality or other politi-
cal subdivision of the state, or an agency or department of the state of the
UnitedStates. TheAuthoritymayacceptanoffermadebyanyof thefore-
going governmental entities before offering the salvage or surplus prop-
erty for saleat auction orby competitive bidding.

(e) Failure to Attract Bids. If the Authority undertakes to sell
property under Appendix F, subsection (a), and isunable to do so because
no bids are made for the property, the executive director may order such
property to be destroyed or otherwise disposed of as worthless. Alterna-
tively, the Executive director may cause the Authority to dispose of such
property by donating it to a civic, educational or charitable organization
located in the stateorelsewhere in theUnitedStates.

(f) Terms of Sale. Unless otherwise expressly provided in the
sale or disposition documents, all salvage or surplus property sold or
otherwise disposed of by the Authority shall be conveyed on an "AS IS,
WHERE IS" basis. The location, frequency, payment terms, inspection
rights and all other terms of sale shall be determined by the Authority in
its sole discretion.

(g) Rejection of Offers. The Authority or its designated repre-
sentative conducting a sale of salvage or surplus property may reject any
offer topurchasesuchproperty if theexecutivedirectoror theAuthority’s
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designated representative finds the rejection to be in the best interests of
the Authority.

(h) Public Notices of Sale. The Authority shall publish the
address and telephone number from which prospective purchasers may
request information concerning an upcoming sale in at least one issue
of the officially designated newspaper of the Authority, or any other
newspaper of general circulation in each county of the Authority, and the
Authoritymay,butshallnotbe required to,provideadditionalnoticesofa
salebydirectmail, telephone, facsimile, the internetoranyothermeans.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403692
Marcelle S. Jones
General Counsel
North Texas Tollway Authority
Earliest possible date of adoption: July 18, 2004
For further information, please call: (214) 461-2043

♦ ♦ ♦
SUBCHAPTER C. DEFINITIONS
43 TAC §201.30

STATUTORY AUTHORITY

The new sections are proposed under Transportation Code, Ti-
tle 6, Subtitle G, Chapter 366, §366.033(j), which authorizes the
NTTA to adopt written procedures governing its procurement of
goods and services that are consistent with general laws appli-
cable to the Authority.

CROSS REFERENCE TO STATUTE

Transportation Code, §366.033, Transportation Code, §366.184,
Transportation Code, §366.185, Local Government Code, Chap-
ter 271, Local Government Code, Chapter 272, Government
Code, Chapter 791, Government Code, Chapter 2252, and
Government Code, Chapter 2258.

§201.30. Definitions.

As used in this policy and the procedures, the following words and terms
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Administrator--Theexecutivedirector,deputyexecutive
director, assistant executive director, comptroller, chief accountant, and
such other positions designated by the executive director, including any
directorofoneof theAuthority’s severaldepartments.

(2) Available bidding capacity--Bidding capacity less
uncompletedwork underaconstructionormaintenancecontract.

(3) Authority--TheNorthTexasTollwayAuthority.

(4) BCP--TheBusinessContinuityPlanof theAuthority.

(5) Bid or quote--The response to a request for the pricing of
products,goods,orservices,includingconstructionandmaintenanceser-
vices (butother than consultingservicesorprofessional services) that the
Authority proposes to procure.

(6) Bid documents--Forms promulgated by the Authority
which the bidder completes and submits to the Authority to document
the bidder’s bid on a contract to be let by the Authority. Bid documents

include forms furnished to and completed by the Authority to procure
goods and services.

(7) Bid guaranty--The security (which may be a bid bond)
designated in the bid documents for a construction or maintenance
contract to be furnished by the bidder as a guaranty that the bidder will
enter into a contract if awarded thework.

(8) Bidder--Anindividual,entity,orcombinationof individ-
uals or entities submitting a bid or offer to provide any goods or services,
includingconstructionormaintenanceservices.

(9) Bidding capacity--The maximum dollar value of a
construction ormaintenancecontract thatmaybeawarded to acontractor
at anygiven time, as determinedbytheAuthority.

(10) Board--TheBoardofDirectorsof theAuthority.

(11) BOPP--The Business Opportunity Program and Policy
of the Authority.

(12) Building contract--A contract for the construction
or maintenance of one or more buildings, toll plazas, or appurtenant
facilities for the Authority.

(13) CEMP--The Comprehensive Emergency Management
Plan of the Authority.

(14) Commission--The Texas Building and Procurement
Commission.

(15) Competitive bidding--A procurement process under
whichacontract isawardedtothelowestresponsiblebidderthatcomplies
with theAuthority’scriteria for such contract.

(16) Competitive sealed proposals--A procurement method
in which offers are solicited and a selection is made using criteria in addi-
tion tocost,althoughreasonablenessofcost isaselectioncriterion.

(17) Construction or maintenance contract--A contract for
the construction, reconstruction, maintenance or repair of a turnpike
project or any portion thereof.

(18) Consulting service--The service of advising or prepar-
ing studies or analyses for the Authority under a contract that does not
involve the traditional relationship of employer and employee. Consult-
ingservicesdonot includeprofessionalservicesasdefinedin thispolicy.

(19) Contract--A written or oral agreement by which the
Authorityprocuresgoodsandservicesordisposesofproperty, including,
without limitation, a purchase order.

(20) Counties of the Authority--Counties that are members
of the Authority.

(21) Deputyexecutivedirector--Thedeputyexecutivedirec-
tor of the Authority.

(22) Disadvantaged Businesses--Minority-owned, woman-
ownedorsmall-businessenterprisesasdefined in theBOPP.

(23) Emergency--Anysituationorconditionaffectingaturn-
pike project or any other operations of the Authority resulting from a nat-
uralor man-madecause,whichposesan imminent threat to life, theprop-
ertyoftheAuthorityorthetravelingpublicorwhichsubstantiallydisrupts
ormaydisruptthesafeandefficientflowoftrafficandcommerceorwhich
hascausedunforeseendamagetomachinery,equipmentorotherproperty
thatwouldsubstantially interferewith orprohibit thecollection of tolls in
accordance with the Authority’s bonding obligations and requirements.
A situation or condition similarly affecting the operations of a third party
whicharesubjecttoacontractwiththeAuthoritytoprovidegoodsandser-
vicesshall likewise constituteanemergency.
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(24) Escrowed bid documents--Information, whether in
documentaryorelectronicform, that isgeneratedorutilizedbythebidder
in the preparation of a bid, offer or proposal and is preserved for possible
inspectionbytheAuthority following theawardofacontract.

(25) Evergreen program--A procurement process by which
theAuthoritypre-qualifiesapoolof individuals, entitiesorcombinations
of individuals and entities to provide certain professional or consulting
services.

(26) Executive director--The executive director of the
Authority.

(27) Federal-aid project--A contract funded in whole or in
part with funds provided by the government of the United States or any
department thereof.

(28) First-choice candidate--The top-ranked offeror or
respondent considering the evaluation factors and criteria in an RFP or
RFQ.

(29) General goods and services--Goods, services, equip-
ment, personal property and any other items procured by the Authority
that are not procured under a construction or maintenance contract and
that areneitherconsultingservicesnorprofessional services.

(30) Lowest responsible bidder--Abidderwhosubmitsa bid
or offer to provide the requested goods and services at a cost that is lower
than all other bids or offers received from responsible bidders and which
meets other requirements of the Authority. In determining the lowest re-
sponsiblebidder, the Authoritymay consider:

(A) the purchase price;

(B) the reputation of the bidder and of the bidder’s goods
or services;

(C) thequalityof thebidder’sgoodsorservices;

(D) theextenttowhich thegoodsorservicesmeettheAu-
thority’s needs;

(E) thebidder’spast relationshipwith theAuthority;

(F) the bidder’s compliance with the BOPP and with
other goals and policies of, or binding on, the Authority, if any, regarding
theparticipation by Disadvantaged Businesses;

(G) thetotal long-termcost totheAuthority toacquire the
bidder’s goods or services; and

(H) any relevant criteria specifically listed in the bid doc-
uments.

(31) Materially unbalanced bid--A bid on a construction
or maintenance contract that generates a reasonable doubt that award to
the bidder submitting a mathematically unbalanced bid will result in the
lowestultimatecost to theAuthority.

(32) Mathematically unbalanced bid--A bid on a construc-
tionormaintenancecontractcontaininglumpsumorunitbiditemsthatdo
not reflect reasonable actual costs plus a reasonable proportionate share
of thebidder’santicipatedprofit, overheadcostsandother indirect costs.

(33) Offeror--An individual, entity, or combination of indi-
viduals or entities submitting a proposal in response to an RFP to provide
generalgoods and services.

(34) Officially designated newspaper of the Authority--A
general circulation newspaper published in one or more counties of the
Authority that is designated as the official newspaper of the Authority
from time to time by the board.

(35) Policy--This Policy Regarding Procurement of Goods
and Services and Disposition of Property by the North Texas Tollway
Authority.

(36) Procedures--The Procedures Regarding Procurement
of Goods and Services and Disposition of Property by the North Texas
Tollway Authority adopted as an internal guide, and as a supplement to
thepolicy, foruseby the Authority’s staff.

(37) Professional services--Services that political subdi-
visions of this State must procure pursuant to the Professional Services
ProcurementAct.

(38) Professional Services Procurement Act--Texas Gov-
ernment Code, Chapter 2254, Subchapter A, as amended from time to
time.

(39) Proposal--Anofferor’s response toanRFP.

(40) Proprietary purchase--A contract with a vendor for a
generalgoodorservice that isproprietary to thatsinglevendor.

(41) Response--Arespondent’s response to anRFQ.

(42) Respondent--An individual, entity, or combination
of individuals or entities submitting a response to an RFQ to provide
professionalorconsulting services.

(43) RFP--Arequestforproposals issuedfor theprovisionof
generalgoodsand servicesby competitivesealed proposals.

(44) RFQ--A request for qualifications issued for the provi-
sionofprofessionalor consultingservices.

(45) Salvage property--Personal property (including,
without limitation, supplies, equipment and vehicles), other than items
routinely discarded as waste, that through use, time or accident is so
damaged, used, consumed or outmoded that it has little or no value to the
Authority.

(46) Second-choice candidate--The second-ranked offeror
or respondent considering the evaluation factors and criteria in an RFP or
RFQ.

(47) Single-source contract--A contract with a consultant
uniquely qualified to provide the services required by the Authority at a
reasonablefeeandwithin the timelimitationsrequiredbytheAuthority.

(48) Surplus property--Personal property (including,
without limitation, supplies, equipment and vehicles) that is not cur-
rently needed by the Authority and is not required for the Authority’s
foreseeable needs. The term includes used or new property that retains
some usefulness for the purpose for which it was intended or for another
purpose.

(49) Turnpike project--A facility of any number of lanes,
with or without grade separations, owned or operated by the Author-
ity, and any improvement, extension, or expansion to that highway,
including those improvements described in Texas Transportation Code,
§366.003(11).

(50) TxDOT--TexasDepartmentofPublicTransportation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403693
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Marcelle S. Jones
General Counsel
North Texas Tollway Authority
Earliest possible date of adoption: July 18, 2004
For further information, please call: (214) 461-2043

♦ ♦ ♦
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TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 12. COAL MINING REGULATIONS
SUBCHAPTER A. GENERAL
DIVISION 1. GENERAL
16 TAC §12.3

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Railroad Commission of Texas has been automatically with-
drawn. The amended section as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10593).

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403678

♦ ♦ ♦
SUBCHAPTER G. SURFACE COAL MINING
AND RECLAMATION OPERATIONS, PERMITS,
AND COAL EXPLORATION PROCEDURES
SYSTEMS
DIVISION 6. SURFACE MINING PERMIT
APPLICATIONS--MINIMUM REQUIREMENTS
FOR RECLAMATION AND OPERATION PLAN
16 TAC §12.142, §12.145

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section’s, submitted by the
Railroad Commission of Texas have been automatically with-
drawn. The amended section’s as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10604).

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403679

♦ ♦ ♦
DIVISION 9. UNDERGROUND MINING
PERMIT APPLICATIONS--MINIMUM
REQUIREMENTS FOR RECLAMATION AND
OPERATION PLAN

16 TAC §12.187, §12.197

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section’s, submitted by the
Railroad Commission of Texas have been automatically with-
drawn. The amended section’s as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10604).

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403680

♦ ♦ ♦
SUBCHAPTER K. PERMANENT PROGRAM
PERFORMANCE STANDARDS
DIVISION 2. PERMANENT PROGRAM
PERFORMANCE STANDARDS--SURFACE
MINING ACTIVITIES
16 TAC §12.384, §12.385

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section’s, submitted by the
Railroad Commission of Texas have been automatically with-
drawn. The amended section’s as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10605).

Filed with the Office of the Secretary of State on June 3, 2004,

2004.

TRD-200403681

♦ ♦ ♦
DIVISION 3. PERMANENT PROGRAM PER-
FORMANCE STANDARDS--UNDERGROUND
MINING ACTIVITIES
16 TAC §12.552

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
Railroad Commission of Texas has been automatically with-
drawn. The amended section as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10606).

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403682

♦ ♦ ♦
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TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1034

The Texas Education Agency has withdrawn from consideration
the proposed amendments to §61.1034 which appeared in the
March 19, 2004, issue of the Texas Register (29 TexReg 2840).

Filed with the Office of the Secretary of State on June 7, 2004.

TRD-200403702
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Effective date: June 7, 2004
For further information, please call: (512) 475-1497

♦ ♦ ♦

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 171. MEMORANDA OF
UNDERSTANDING
40 TAC §171.3

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed repealed section, submitted by the
Texas Commission for the Blind has been automatically with-
drawn. The repealed section as proposed appeared in the
November 28, 2003 issue of the Texas Register (28 TexReg
10683).

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403683

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 1. OFFICE OF THE GOVERNOR

CHAPTER 4. TEXAS MILITARY
PREPAREDNESS COMMISSION
SUBCHAPTER A. TEXAS MILITARY VALUE
REVOLVING LOAN FUND PROGRAM
1 TAC §§4.1, 4.3, 4.5, 4.7, 4.9, 4.11, 4.13, 4.15, 4.17, 4.19

The Office of the Governor adopts new Chapter 4, Subchapter A,
§§4.1, 4.3, 4.5, 4.7, 4.9, 4.11, 4.13, 4.15, 4.17, and 4.19, relating
to the Texas Military Value Revolving Loan Fund Program. Sec-
tions 4.1, 4.7, 4.9, 4.11, and 4.13 are adopted with changes to
the proposed text as published in the April 16, 2004, issue of the
Texas Register (29 TexReg 3729). Sections 4.3, 4.5, 4.15, 4.17,
and 4.19 are adopted without changes to the proposed text and
will not be republished. The new sections are being adopted to
implement the new program and disseminate program practices
to potential users. The program is authorized by Texas Govern-
ment Code, Chapter 436, Subchapter D, Fiscal Provisions.

The adopted new §4.1 provides the introduction and purpose
of the program by providing a background, goal, and definitions
applicable to the loan fund.

The adopted new §4.3 states the period of time in which loan
funds must be expended.

The adopted new §4.5 provides eligibility requirements commu-
nities must meet to apply for loan funds.

The adopted new §4.7 provides the maximum and minimum loan
amounts that may be awarded, the percentage amount of the
cost of the project that may be provided in the loan, and a certifi-
cation requirement demonstrating local efforts to obtain funding
from other sources.

The adopted new §4.9 provides application procedures and
guidelines for loan funds and sets out the documentation
that will be required from loan fund applicants, including the
general, legal, and financial information requirements to be in
the application package. The financial information is divided
into requirements for debt to be secured by ad valorem taxes
and other generally accepted fees and for debt to be secured
by enterprise or fee or service revenues.

The adopted new §4.11 provides the processing and review cri-
teria that will be used to determine the creditworthiness of the
loan fund applicant in the areas of general obligation debt, rev-
enue debt, sales tax bonds, and special assessment bonds. The
section details the actions that will be taken by the office of the
TMPC and the Commission in evaluating the applications.

The adopted new §4.13 provides availability of funds commit-
ment procedures if the project has been approved by the Com-
mission.

The adopted new §4.15 provides awardees responsibilities that
must be met in order to receive disbursement of loan funds that
have been encumbered to them.

The adopted new §4.17 provides Commission responsibilities
that will be performed by the Commission in carrying out its du-
ties and responsibilities under the Act.

The adopted new §4.19 requires awardees to provide written
reports on the status of projects and expenditures related to the
loan will be as determined by the Commission.

Comments on the proposed new sections were received from
McCall, Parkhurst & Horton, L.L.P., and the Texas Public Finance
Authority. The agency also made changes to correct grammati-
cal and typographical errors within this chapter. The comments
are summarized as follows:

Comment: It is unclear whether only Defense Dependent Com-
munities or any local governmental entity may submit an appli-
cation.

Response: The agency changed references to "local govern-
mental entities" and "local governing entities" throughout to "De-
fense Dependent Communities" to clarify that Defense Depen-
dent Communities, as that term is defined in §4.1(c)(1), are eli-
gible to submit applications under the program.

Comment: Change §4.7(c) to allow either the Chief Executive
Officer or the Chief Financial Officer to provide the certification,
because in many communities, there is no Chief Financial Offi-
cer.

Response: The agency changed the proposed text for §4.7(c)
to provide that either the Chief Executive Officer or the Chief
Financial Officer may provide the certification.

Comment: Correct grammatical and typographical errors in
§4.9(b) and (d).

Response: The agency corrected grammatical and typographi-
cal errors in §4.9.

Comment: Clarify the legal citation in §4.9(b)(4).

Response: The agency rewrote §4.9(b)(4) to clarify the legal
citation by deleting references to the bill number and legislative
session.

Comment: In §4.9(b)(12), clarify that the required plan is the plan
for the Defense Dependent Community.

Response: The agency added language to §4.9(b)(12) to clar-
ify that the required plan is the plan for the Defense Dependent
Community.
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Comment: Change §4.9(b)(14) to require the applicant to dis-
close not all issues that may affect the ability to repay debt, which
is overly broad, but only issues that the applicant believes are is-
sues material to the process. That way, the Commission and its
staff can focus questions on those issues.

Response: The agency changed the proposed text for
§4.9.(b)(14) by adding the word "materially" to require disclo-
sure of all issues that may materially affect the applicant’s ability
to repay the debt.

Comment: In §4.9(c)(1)(C), clarify that the board of the political
subdivision is the body of the applicant.

Response: The agency changed the proposed text for
§4.9(c)(1)(C) for clarity as suggested.

Comment: The application should require the applicant to state
what the legal authority is for the applicant to finance the project
for which financial assistance is sought. For example, some of
the projects that may be proposed may require an election.

Response: The agency added new paragraph (3) to §4.9(c), re-
quiring the applicant to state the legal authority to finance the
project for which the funds are requested.

Comment: Change §4.9(d)(1)(I) to clarify that the financial infor-
mation requested includes the description of any credit agree-
ments with financial institutions and bond insurers.

Response: The agency changed the proposed text of
§4.9(d)(1)(I) for clarity as suggested.

Comment: In §4.9(d)(2)(N), require the submission of material
limitations or issues, rather than all potential issues, related to
continuing to provide services for debt secured by enterprise or
fee or service revenues, and correct a typographical error.

Response: The agency changed the proposed text for
§4.9(d)(2)(N) by adding the word "material" and deleting the
word "potential."

Comment: In §4.9(d)(2)(P), require the submission of a list of the
ten largest customers of the systems from which the revenues
securing the loan are generated, rather than the electrical, water
and wastewater systems.

Response: The agency rewrote §4.9(d)(2)(P) by replacing the
text electrical, water and wastewater systems" with "systems
from which the revenues securing the loan are generated," as
suggested.

Comment: The financial information requested to be submitted
as part of the application process is quite detailed, and there
is inconsistency and a lack of clarity regarding some of the in-
formation requested. It would seem to be appropriate to pro-
vide an applicant the ability to provide such financial information
as is filed by political subdivisions in connection with continuing
disclosure undertakings incurred in the issuance of debt under
Rule 15c2-12, promulgated by the U.S. Securities and Exchange
Commission, which is information of a financial and statistical na-
ture. Some of the other information, such as housing starts and
office space occupancy could be misleading. Two communities
could have office space occupancy of 75%, but what does that
mean if one applicant is a community of 5,000 and the other a
community of 500,000? Also, one must take into consideration
the administrative burden of determining some of the information
requested. A large urban area applicant could readily submit
information such as a consumer price index, but a rural appli-
cant may not have such information readily available. Perhaps

the items to be submitted could be fine-tuned to reflect informa-
tion regarding the project, and information regarding the finan-
cial ability of the applicant to repay the loan made to finance the
project.

Response: The agency added new §4.9(e) to this chapter relat-
ing to alternative financial information, to address some of the
commenter’s concerns. The agency does not plan to request in-
formation based on community population.

Comment: It is unclear how the criteria in §4.11, in the discus-
sion of Creditworthiness Criteria, are to be applied. For example,
would an unfunded city pension liability of $1 billion adversely af-
fect the review of an application, to the detriment of funding a loan
that may be needed to retain a major military installation? The
rules should not be so specific on the criteria of making loans.
The agency will receive and review applications, and make judg-
ments more on the project as opposed to what an unfunded pen-
sion liability would be or whether an entity is GASB compliant.

Response: The agency is requesting detailed information in the
rules so that it may make a comprehensive assessment of the
applicant’s ability to repay the loan, whether or not the base re-
mains open or is closed under BRAC. This evaluation must take
into consideration the applicant’s overall financial position as well
as the specific impact of the project itself. Because of the diverse
nature of the projects that can be financed and financial situa-
tions of the applicants, the agency is requesting a comprehen-
sive set of information to ensure that it will have the necessary
data to make a thorough evaluation of each application.

Comment: Clarify the application due date.

Response: The agency added an application due date in
§4.11(a).

Comment: Requiring the review panel to consider whether all
parties involved in a project are acceptable to the Commission
is too subjective and open to interpretation.

Response: The requirement has been deleted from
§4.11(d)(5)(B)(ix).

Comment: General law governing the Commission does not re-
quire a supermajority to decide matters. A majority of a quorum
should be adequate to make decisions on loan applicants.

Response: The agency changed the proposed text for §4.11(e)
to allow a simple majority of the commission to approve loan
awards.

Comment: It is not clear whether the term "bonds" in §4.13(b)
means the general obligation bonds issued by the state, or the
bonds issued by the local governmental entity.

Response: The agency added the phrase "state-issued" in
§4.13(b) to clarify that the reference means the bonds issued
by the state.

The new sections are adopted pursuant to the Texas Govern-
ment Code §436.154(a) which directs the commission to adopt
rules for administration of the loan program and Texas Govern-
ment Code, Chapter 2001, Subchapter B, which prescribes the
standards for rulemaking by state agencies.

Texas Government Code, Chapter 436, Subchapter D, is
affected by the new sections.

§4.1. Introduction and Purpose.

(a) Background. The Texas Military Value Revolving Loan
Fund was authorized by Senate Bill 652 of the 78th Legislature adding
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Texas Government Code, Chapter 436, Subchapter D. The purpose of
the fund is to assist defense communities in enhancing the military
value of the military facility in their area. Constitutional amendment
Proposition 20 passed on September 13, 2003 authorized the issuance
of general obligation bonds or notes not to exceed $250 million payable
from the general revenues of the state to provide loans, which must be
repaid, to defense communities for projects that enhance the military
value of military installations.

(b) The primary goal of the program is to enhance the military
value of the military facility to make it operate as efficiently as possible.

(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) A Defense Dependent Community--A defense depen-
dent community in Texas that is a political subdivision, including a
municipality, county, or special district, that is adjacent to, is near, or
encompasses any part of a defense base, and that has a currently op-
erating defense facility employing 2,500 or more workers in an urban
area or 1,000 workers outside an urban area;

(2) Agency--The Office of the Governor;

(3) Awardee--The Defense Dependent Community whose
loan application is approved by the Commission;

(4) Commission--The Texas Military Preparedness Com-
mission;

(5) Commissioners--Members of the Texas Military Pre-
paredness Commission;

(6) Defense worker--

(A) An employee of the United States Department of
Defense (DoD), including a member of the armed forces or a federal
civilian worker; or

(B) An employee of a government agency or private
business, or entity providing a Department of Defense related function,
who is employed on a defense facility;

(7) Defense worker job--

(A) A DoD authorized permanent position, such as a
position contained on the appropriate unit manning documents; or

(B) A position held or occupied by one or more defense
workers for more than 12 months;

(8) Executive director--The executive director of the Texas
Military Preparedness Commission;

(9) Financial partners--Federal and state agencies, private
and public non-profit foundations, local taxing authorities, and private
investors who agree to provide money for projects eligible for funding
under this program;

(10) Fund--The Texas Military Value Revolving Loan
Fund; and

(11) Panel--The Revolving Loan Fund Review Panel, made
up of Commissioners who will evaluate loan applications and make
loan recommendations to the Commission.

§4.7. Maximum and Minimum Awards.

(a) Amount. The minimum amount of a loan will be $500,000
while the maximum amount of a loan will be determined by the avail-
ability of funds and the creditworthiness of the applicant.

(b) Percentage. The state may provide up to 100% of the cost
of the described project, dependent upon the creditworthiness of the
applicant.

(c) Certification. Defense Dependent Communities are
encouraged to acquire financial assistance for eligible development
projects from a variety of sources, including federal, state, local and
private/public foundations. The Chief Executive Officer or the Chief
Financial Officer of the Defense Dependent Community making
application shall provide certification demonstrating reasonable local
community efforts to acquire funding from other sources when the
state is the only other financial partner.

§4.9. Application for Funds.

(a) Introduction:

(1) The Commission will develop a formal application
form to be included in the process to assist in the evaluation of the
loan request. The application may require certain attachments and
certifications. A complete application consists of the Military Value
Enhancement Statement and the general, legal, and fiscal information
as outlined below.

(2) Ten (10) copies and two (2) unbound, double sided
copies of an application containing the following general, legal, and
fiscal materials should be submitted to the Texas Military Preparedness
Commission.

(b) General Information:

(1) Full legal name and description of requesting loan "ap-
plicant" and each participating political subdivision under which debt
is being issued.

(2) Description of the governing body and contact informa-
tion for person authorized to represent the political subdivision ("ap-
plicant contact"). Include name, title, address, phone, fax number, and
e-mail address.

(3) Name, address, phone, fax number, e-mail address, and
contact person for legal counsel, financial advisor, contract administra-
tor, project engineer, and any other consultant representing the appli-
cant before the Commission.

(4) A Military Value Enhancement Statement containing
the information described in §397.002 of the Local Government Code.

(5) Description of the project, including a description of the
use of the project by general public, private business, etc.

(6) A summary overview of the use of the funds including
the total amount of loan required and partners involved in financing the
project, including their shares.

(7) Applicant shall submit an engineering feasibility report
signed and sealed by a professional engineer registered in the State
of Texas. The report shall provide: description and purpose of the
project; entities to be served; current and future population of the entity
or project; the cost of the project; a description of innovative technol-
ogy considered and reasons for the selection of the project proposed;
sufficient information to evaluate the engineering feasibility; and maps
and drawings as necessary to locate and describe the project area. The
Commission may request additional information or data as necessary
to evaluate the project.

(8) The total number of jobs to be created or retained as a
result of the project.

(9) Project timeline, including description of when loan
proceeds will be needed. If possible, include an anticipated draw or
expenditure schedule of loan proceeds on a monthly or quarterly basis.
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(10) For each participating political subdivision and fed-
eral and state agency, provide a breakdown of ownership interest in the
project and an allocation of project costs including financing sources
and current project status.

(11) Project budget, including most current itemized
project cost estimates (include all costs, specifically construction,
engineering services, legal, and fiscal costs, and funding sources and
percentage contribution in a Sources and Uses Statement format).
Identify source of these estimates, i.e., engineer, finance director,
financial advisor, etc.

(12) A current Capital Improvement Plan, for the Defense
Dependent Community, which addresses at least five (5) years of the
applicant’s future infrastructure construction needs.

(13) Three (3) years of audited financial statements of the
applicant and current unaudited year to date information.

(14) Disclose all issues (i.e., lawsuits, injunctions, etc.)
that may materially affect the applicant’s ability to repay debt.

(15) Other uses for the project in the event of base closure
or realignment.

(16) General economic and demographic information for
the area being served. Provide five (5) years of history for such items
as:

(A) Population; and

(B) Economic statistics such as:

(i) Consumer price indexes;

(ii) Non-agricultural employment broken down by
sector;

(iii) Unemployment rate;

(iv) Housing starts;

(v) Apartment occupancy rates;

(vi) Non-residential building permits;

(vii) Office space occupancy; and

(viii) Top ten employers.

(c) Legal Information:

(1) One (1) certified original of:

(A) A resolution/ordinance requesting financial assis-
tance from the Commission, authorizing the submission of the appli-
cation and designating the official representative(s) for submitting the
application, executing any necessary documents and appearing before
the Commission.

(B) An affidavit executed by the official representative
stating that the facts contained in the application are true and correct to
the best of their knowledge and belief.

(C) An affidavit executed by the official representative
stating that the application was approved by the governing body of the
applicant in an open meeting.

(D) A certificate of compliance executed by an official
representative which warrants compliance by the participating politi-
cal subdivision with all representations in the application, all federal
(where applicable), state, and local laws, and all rules/published poli-
cies of the Commission.

(E) A statement of pending claims or litigation against
the applicant that might affect the ability of the applicant to issue debt
or that could affect the Commission’s ability to recover its investment.

(2) One (1) copy of the following executed documents:

(A) Any option, sales, or lease agreement(s) necessary
for the project.

(B) Any actual or proposed service contracts for elec-
trical, water supply, or sewer service indicating adequate supply or ca-
pacity for the life of the proposed loan.

(C) Any actual or proposed contracts between the ap-
plicant and any other entity which will generate revenues pledged to
the repayment of the proposed debt.

(D) All executed contracts for consultant services in-
cluded in the total project cost.

(3) Describe the legal authority for the applicant to finance
the project through the proposed debt.

(d) Financial Information: The financial information being re-
quested is broken down into two categories, ad valorem tax supported
debt and debt supported by a specific revenue stream. Please fill out
the basic information regarding the nature of the entity and then the in-
formation for the relevant revenue stream pledge.

(1) Financial Information for debt secured by ad valorem
taxes and other generally applicable fees:

(A) Description of the legal authorization for levying a
tax. (i.e. Bond Authorization, or Certificates of Obligation).

(B) Description of taxing procedures and property ex-
empt from taxation.

(C) Current credit rating(s), if any, and copies of most
recent rating reports from major rating agencies.

(D) Description of pledged revenues (i.e. ad valorem
tax, sales and use tax, franchise charges and fees).

(E) Disclosure of any tax rate limitations.

(F) Total outstanding debt of the political subdivision.
Segregate by type (G.O. or Revenue) and present a consolidated sched-
ule for each, showing total annual debt service requirements.

(G) Schedule of authorized, but unissued debt, and
schedule of projected issuance dates.

(H) Amount of variable rate debt outstanding, if any and
description of interest rate mode and liquidity facilities for each pro-
gram.

(I) Description of any credit agreements with financial
institutions and bond insurers.

(J) Description of any leases over $1 million that are
paid from the general fund.

(K) Current adopted budget and capital improvement
program, if any.

(L) Direct and overlapping tax rate table.

(M) Overlapping debt table.

(N) Full description of any derivatives products out-
standing, such as interest rate swaps.

(O) Description of any defaults and circumstances sur-
rounding the default.
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(P) Historical information for the last five (5) years for:

(i) Tax rolls or other taxes;

(ii) Top ten taxpayers;

(iii) Tax rate and collection history;

(iv) Debt issuance including issuance of tax and rev-
enue anticipation notes;

(v) Description of transfers into the general fund
from other funds;

(vi) General Fund Undesignated Fund Balance; and

(vii) Rating reports, if any.

(Q) Pro forma debt service schedule, with tax rate im-
pact. Describe assumptions related to growth and tax collection rates.

(2) Financial Information for debt secured by enterprise or
fee or service revenues:

(A) Description of the authorization to charge or collect
fees (i.e. water and sewer charges, developer impact fees, hotel occu-
pancy tax). Full legal name and a description of the security for the
proposed debt.

(B) Description of revenue collection process and abil-
ity to change rates.

(C) Current credit rating(s), if any, and copies of most
recent rating reports from major rating agencies.

(D) Current adopted budget of the enterprise system,
and capital improvement program, if separately prepared.

(E) Description of future additional bonds contem-
plated to be issued and secured by the revenue stream.

(F) Description of existing debt secured by revenue
stream including rate covenants.

(G) Description of the proposed flow of funds.

(H) Description of debt service reserve funds and their
investments.

(I) Description of additional bonds tests.

(J) Amount of variable rate debt outstanding, if any and
description of interest rate mode and liquidity facilities for each pro-
gram.

(K) Full description of any derivatives products out-
standing, such as interest rate swaps.

(L) Historical information for the last five (5) years for:

(i) Consumption data related to volume of services
or product provided (e.g. how much water provided to customers);

(ii) Description of the top ten customers;

(iii) Rate history related to revenue stream being
pledged (e.g. water rates on a water system);

(iv) Revenues collected;

(v) Collection rates;

(vi) Capital expenditure;

(vii) Capital reserves;

(viii) Undesignated Fund Balance; and

(ix) Rating reports, if any.

(M) Description of the facilities of the system used to
generate revenues and their physical condition (age, etc.).

(N) Any material limitation or issues related to contin-
uing to provide service.

(O) Pro forma financials: detailing projected gross rev-
enues, operating and maintenance expenditures, net revenues available
for debt service showing coverage of current and proposed debt paid
from revenues, as well as on a net basis taking into consideration ex-
penses and required contributions to capital reserves.

(P) List of ten (10) largest customers of the systems
from which the revenues securing the loan are generated.

(Q) Five-year comparative utility system operating
statement, including audited prior years and un-audited year-to-date,
with number of customers for each year.

(R) State whether applicant is a 4A or 4B community
for economic development tax purposes.

(e) If the applicant has bonds or other long term debt obliga-
tions outstanding, secured by the same revenue pledge as the requested
loan, and such bonds carry an investment grade rating from a major
rating agency, the applicant may submit the Final Official Statement
from such bonds and all information filed with the Nationally Recog-
nized Municipal Securities Information Repositories pursuant to SEC
Rule 15c2-12 in the past 12 months in lieu of the information required
in subsection (d) of this section.

§4.11. Processing and Review of Applications.
(a) The Defense Dependent Community will submit applica-

tions for the program to the Executive Director of the Commission. To
be considered for the award of a loan in calendar year 2004, applica-
tions must be received by August 31, 2004. The Commission further
reserves the right to establish quarterly periods of application due dates
for subsequent years.

(b) The Commission may request any additional information
needed to evaluate the application, and may return any incomplete ap-
plications.

(c) Creditworthiness Criteria: The following criteria will be
used to determine the creditworthiness of an application:

(1) General Obligation Debt

(A) Economic Base:

(i) Demographics.

(ii) Tax Base.

(iii) Employment Base:

(I) The industry mix and employment by sector
to identify diversification trends or structural changes in the economy
over time. Specifically, contributions from manufacturing, services,
trade, construction, government, and agriculture sectors and how these
have changed over time relative to national and state trends.

(II) Concentration in major employers or re-
liance on particular industries.

(III) Employer commitment to the community
importance of local facilities and employees to the overall strategy
of local employers, business development plans, age of plant, and
industry prospects.

(IV) Unemployment rates over the last decade
and labor force growth. The match between jobs and the skill level of
the labor force.
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(V) The regional patterns of employment and
growth.

(VI) The level of retail sales as well as growth
trends over time.

(B) Financial Indicators:

(i) Accounting and financial reporting methods
(GAAP, GASB compliant, etc).

(ii) Annual operating and budgetary performance.

(iii) Financial leverage and equity position.

(iv) Budget and financial planning practices.

(v) Revenue and expenditure structure and patterns:

(I) The composition of the municipalities’ rev-
enue stream over a three- to five-year period and the stability of major
revenues, such as: property, sales, and income taxes; user charges; in-
tergovernmental aid; and investment income.

(II) The composition and stability of expen-
ditures; the nature and impact of large expenditure items; and the
existence of extraordinary or nonrecurring expenditures.

(III) The existence and effect of any revenue
transfers among other governmental and capital funds. The level of
general fund and/or debt service fund support from interfund transfers;
policy guidelines and historical transfer practices.

(vi) Balance sheet position--liquidity, fund balance
position, and the composition of assets and liabilities, including: the
volatility and patterns of the tax revenue stream, the predictability of
government spending, the availability of unencumbered reserves or
contingency funds, and the ability of public officials to sustain a strong
financial position.

(vii) Use of cash flow borrowing or other short-term
financing.

(viii) Pensions and other long-term liabilities.

(C) Existing Debt Burden:

(i) Amount and type of existing debt.

(ii) Nature of security pledge.

(iii) Repayment structure.

(iv) Current debt service burden as a percentage of
current expenditures.

(v) Future capital needs.

(D) Management and Administration:

(i) Financial management.

(ii) Annual budget process.

(iii) Long-term capital program.

(iv) Property tax administration.

(v) Labor settlements and litigation.

(vi) Investment guidelines.

(2) Revenue Debt

(A) Engineer’s report, feasibility study, rate study.

(B) Regulatory approvals (local, state, federal).

(C) Amount of existing debt and legal provisions/re-
strictions of existing loan covenants tied to the revenue stream.

(D) Population trends.

(E) Income trends.

(F) Composition of employment by sector.

(G) Unemployment rates.

(H) Largest employers in the service area.

(I) Tax base trend (property, sales).

(J) Building permit activity.

(K) System connections.

(3) Sales Tax Bonds

(A) Size and Diversity of Tax base.

(B) History of Sales tax collections.

(C) Ten largest retail sales generators.

(D) Amount of debt already supported by the sales tax,
if any.

(4) Special Assessment Bonds

(A) Make-up and economic base of the assessment dis-
trict.

(B) Assessment basis.

(C) Collection methods.

(D) Loan-to-value ratios.

(E) Lien position.

(F) Security interest in the property.

(G) Foreclosure/bankruptcy provisions.

(d) The Commission will:

(1) Publicize the program to potential applicants and pro-
vide loan solicitation information.

(2) Evaluate each application for completeness. The Office
will work closely with the applicant to ensure all relevant information
is included in the application.

(3) Evaluate the creditworthiness of the Defense Depen-
dent Community or revenue stream pledged to repay the loan, as ap-
propriate, based on the above criteria and application procedures.

(4) Appoint a review panel consisting of five members to
evaluate applications and appoint a review panel chairman.

(5) The review panel will:

(A) Review applications and make recommendations to
the Commission.

(B) Provide evaluations and recommendations for all
loan applications received based on the following criteria:

(i) Did the community complete a Military Value
Enhancement Statement?

(ii) Will the project enhance the military value of the
installation?

(iii) What is the anticipated value (in terms of use)
of the project if the installation is closed or realigned?
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(iv) Is this a joint use (community and military in-
stallation) project?

(v) What is the overall benefit of the project to:

(I) State;

(II) Community; and

(III) Military installation.

(vi) What percentage of the total project cost is the
community requesting in funding from the Fund? Are there federal
funds involved? Other state funds?

(vii) What is the timeline or schedule for completion
of this project?

(viii) Are there any environmental concerns? Any
negative factors that will affect the community or military installation?

(ix) Based on the value of the project and creditwor-
thiness of the applicant, what is the likelihood that the loan will be re-
paid on schedule and be sufficient to pay the debt service on the bonds?

(e) The Commission will approve or disapprove the award of
the loan by a vote of a simple majority of the commission.

§4.13. Availability of Funds.

(a) Funds commitment. If the project has been approved by
the Commission, funds become committed to the awardee subject to
the sale of the general obligation bonds by the state.

(b) Upon sale of state-issued bonds, funds will be disbursed to
the awardee by the Office of the Comptroller.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403676
Robin Abbott
Assistant General Counsel
Office of the Governor
Effective date: June 22, 2004
Proposal publication date: April 16, 2004
For further information, please call: (512) 936-0517

♦ ♦ ♦
PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 55. CHILD SUPPORT
ENFORCEMENT
SUBCHAPTER G. AUTHORIZED COSTS AND
FEES IN IV-D CASES
1 TAC §55.154

The Office of the Attorney General adopts Subchapter G, Autho-
rized Costs and Fees in IV-D Cases, §55.154 without changes
to the proposed text as published in April 30, 2004, issue of the
Texas Register (29 TexReg 4037). Texas Family Code, §231.109
which provides the State’s IV-D agency the authority to require a
court to order a respondent to pay attorney’s fees if the respon-
dent is found to be in contempt of court for failure or refusal to

pay child support and the respondent owes $20,000 or more in
child support arrearages.

No comments were received regarding adoption of the new rule.

The new rule is adopted under Texas Family Code §157.167 and
§231.109.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 4, 2004.

TRD-200403696
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Effective date: June 24, 2004
Proposal publication date: April 30, 2004
For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at (512) 463-2110

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 37. TEXAS BOARD OF
ORTHOTICS AND PROSTHETICS

CHAPTER 821. ORTHOTICS AND
PROSTHETICS
22 TAC §§821.2, 821.3, 821.5 - 821.7, 821.23, 821.25, 821.27,
821.29, 821.39, 821.41, 821.43

The Texas Board of Orthotics and Prosthetics (board) adopts
amendments to §§821.2, 821.3, 821.5 - 821.7, 821.23, 821.25,
821.27, 821.29, 821.39, 821.41, and 821.43, concerning the
licensure and regulation of orthotists, prosthetists, assistants,
technicians, students, and orthotic and prosthetic facilities. Sec-
tion 821.29 is adopted with changes to the proposed text as pub-
lished in the March 5, 2004, issue of the Texas Register (29
TexReg 2182). Sections 821.2, 821.3, 821.5 - 821.7, 821.23,
821.25, 821.27, 821.39, 821.41, and 821.43 are adopted with-
out changes and the sections will not be republished.

The sections are amended to add a definition for safety manager;
incorporate amendments to the Sunset Advisory Commission’s
Occupational Licensing Model; ensure that fee increases man-
dated by the 2003 Texas Legislature are billed and collected; add
a fee to change the safety manager at accredited facilities; cor-
rect citations; add requirement that scaled floor plans for new
facility applications clearly show the location of parallel bars; re-
quire the on-site practitioner in charge to list all facilities where
they are the practitioner in charge and submit a work sched-
ule; require new facility applications to list the licensee or reg-
istrant who is designated as the safety manager; require that all
photographs submitted with facility applications be labeled; re-
quire that labeled photographs of the facility entrance showing
wheelchair accessibility be submitted with new facility applica-
tions; require that labeled photographs of lab and fabrication ar-
eas be submitted with new facility applications; include the au-
thority for emergency suspensions; and add the imposition of
administrative penalties as a disciplinary action. The sections
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are also amended to implement House Bill 2985, 78th Legisla-
ture, 2003, which added Occupations Code, Chapter 101, Sub-
chapter G relating to fees; Senate Bill 1152, 78th Legislature,
2003, which amends Government Code, Chapter 2054, to re-
quire participation in Texas Online; Senate Bill 161, 78th Leg-
islature, 2003, which amends Occupations Code, Chapter 605,
relating to emergency suspensions and administrative penalties.

No comments were received during the comment period con-
cerning the proposed amendments. However, a revision was
made due to a staff comment.

Change: Concerning §821.29(c)(1)(H), second sentence, a hy-
phen was deleted between the words "in " and "charge" which
now reads "practitioner in charge" for clarity.

The amendments are adopted under Texas Occupations Code,
Chapter 605, which provides the Texas Board of Orthotics and
Prosthetics with the authority to adopt rules concerning the reg-
ulation of orthotists and prosthetists.

§821.29. Accreditation of Prosthetic and Orthotic Facilities.

(a) Requirement for practice setting of licensees.

(1) A person licensed under the Orthotics and Prosthetics
Act, (Act), Texas Occupations Code, Chapter 605, who practices in
Texas shall practice only in facilities accredited under the Act, unless
the type of practice is exempted by the Act, §§605.301 - 605.305, or
the facility is exempted by the Act, §605.260(e).

(2) A facility shall not be required to achieve accreditation
under this section if the facility or person(s) providing health care ser-
vices at the facility do not perform or hold itself or themselves out as
performing or offering to perform prosthetics and/or orthotics as de-
fined in the Act, §605.002, or §821.2 of this title (relating to Defini-
tions).

(b) Purpose of facility accreditation. The purpose of accredi-
tation is to identify for prospective patients, referral sources, and third-
party payers which prosthetic and/or orthotic facilities meet the board’s
requirements. This section is adopted under the Act, §605.260. All fa-
cilities where orthotics and prosthetics are provided by persons licensed
or registered under this title must be accredited under these rules, un-
less the facility is exempted under the Act, §605.260(e).

(c) Accreditation application.

(1) Accreditation applications must include the following
information:

(A) name of the facility;

(B) street address of the facility (must be in Texas);

(C) mailing address, if different from the street address;

(D) if a corporation:

(i) the name, address, social security number and
percentage of ownership of persons who directly or indirectly own or
control 5.0% or more of the outstanding shares of stock in the facility
in a privately held corporation; or

(ii) the name and address of the director(s); or

(E) the name, address, telephone number, and social se-
curity number of the sole proprietor or partners;

(F) if another type of organization, the type of organi-
zation, the name, address, and telephone number of the owner(s);

(G) a scaled floor plan indicating the total square feet in
the facility and clearly showing the location of parallel bars;

(H) the name and Texas license number of the pros-
thetist, orthotist, or prosthetist/orthotist who is designated as the on-site
practitioner in charge and his or her notarized signature. If the on-site
practitioner in charge is in charge of more than one facility, a list of
all facilities at which the practitioner is in charge and a work schedule
for the practitioner in charge must be included. A person who holds a
temporary or provisional license or a student registration may not serve
as the on-site practitioner in charge;

(I) the name and Texas license number of the licensee
or registrant that is designated as the safety manager;

(J) the name and Texas license number of other
licensees of this Act who practice in the facility;

(K) the signature of the on-site practitioner(s) in charge
of the facility;

(L) labeled photographs of each room and hallway
clearly showing wheelchair accessibility and privacy for patients;

(M) labeled photographs of the facility entrance clearly
showing wheelchair accessibility; and

(N) labeled photographs of all lab and fabrication areas.

(2) The board will not consider an application as officially
submitted until the applicant pays the accreditation fee as set out in
§821.5 of this title (relating to Fees). The fee must accompany the
application form.

(3) If an individual, partnership, corporation or other entity
owns one or more facilities, the board requires one primary application
and separate addendum pages for additional sites to be accredited.

(4) The executive director, acting for the board, shall deter-
mine whether the facility complies with the Act and these rules of the
rules.

(5) If the board does not grant accreditation to the entity
that applies to be an accredited facility, the accreditation fee will not be
returned.

(6) The executive director shall give the applicant written
notice of the reason(s) for the proposed decision and of the opportunity
for a formal hearing. The formal hearing shall be conducted according
to the board’s formal hearing procedures in §821.39 of this title (relat-
ing to Complaints). Procedures relating to the notice and request for
hearing shall be governed by the same section.

(d) Denial of accreditation. An application may be denied for
one or more of the following reasons:

(1) nonpayment of an accreditation fee;

(2) failure to submit the required information on the appli-
cation form;

(3) falsification of information on the application form; or

(4) violation of the Act or rules.

(e) Requirements for accredited facilities.

(1) The entire facility building and property must meet ap-
plicable federal, state, and local laws, codes, and other applicable re-
quirements.

(2) Prosthetic and/or orthotic facilities must apply for ac-
creditation with the board and pay an accreditation fee by February 1,
1999, or within 60 days of the first patient treatment date, whichever is
later.
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(3) An accredited facility must display the accreditation
certificate in a prominent location in the facility where it is available
for inspection by the public. An accreditation certificate issued by the
board is the property of the board and must be surrendered on demand
by the board.

(4) An accredited facility is subject to random inspection to
verify compliance with the Act and these rules at any time by authorized
personnel of the board. The board may also conduct inspections if a
complaint is received regarding the facility.

(5) An accredited facility must be under the clinical on-site
direction of a prosthetist, orthotist, or prosthetist/orthotist licensed by
the board in the discipline in which the facility sought accreditation.
The person shall supervise the provision of prosthetics or orthotics in
accordance with the Act and rules and shall be considered the person
in charge. To change the designation of the on-site practitioner(s) in
charge, the facility shall notify the board in writing of the name and
license number of the new on-site practitioner(s) and the date the ef-
fective date of the change. The written notice shall be accompanied by
the appropriate fee as set out in §821.5 of this title (relating to Fees).
The notice and fee shall be submitted to the board before the change is
effective.

(6) A facility accredited under the Act is required to com-
ply with the Act and rules of the board at all times.

(7) A facility accredited under the Act shall always promi-
nently display a sign in letters equal to or larger in size or font as the
sign provided by the board to each accredited facility, containing the
name, mailing address and telephone number of the board, a statement
informing consumers that complaints against licensees of the facility
may be directed to the board, and the toll-free telephone number for
presenting complaints to the board about a person or facility regulated
or requiring regulation under the Act.

(8) An accredited facility is required to report to the board
any change regarding the on-site prosthetist, orthotist, or prosthetist/or-
thotist who is clinically directing the facility within 30 days after it oc-
curs. The information provided to the board shall be accompanied by
the appropriate fee as set out in §821.5 of this title (relating to Fees).

(9) An accredited facility may advertise as a "Prosthetic
and/or Orthotic Facility Accredited by the Texas Board of Orthotics
and Prosthetics." A facility which is exempt or which the board does
not accredit may not advertise or hold itself out as a facility accredited
by the Texas Board of Orthotics and Prosthetics.

(10) An accreditation issued under these rules shall not be
transferred or sold to another facility or owner. An accreditation issued
under these rules may not be transferred to a different location without
written approval of the executive director.

(11) An accredited facility must designate at least one li-
censee or registrant as the safety manager. The safety manager is re-
sponsible for developing, carrying out, and monitoring the safety pro-
gram for the accredited facility. To change the designation of the safety
manager(s), the facility shall notify the board in writing of the name and
license number of the safety manager(s) and the effective date of the
change. The written notice shall be accompanied by the appropriate
fee as set out in §821.5 of this title (relating to Fees). The notice and
fee shall be submitted to the board before the change is effective.

(f) Change in ownership. A change of ownership of a facility
occurs when there is a change in the person(s) legally responsible for
the operation of the facility, whether by lease or by ownership.

(1) The new owner of a prosthetic and/or orthotic facility
must receive accreditation within 90 days of the change in ownership.

(2) The former owner of the facility must return the accred-
itation certificate to the board within 90 days of the sale or transfer of
the facility to a new owner.

(g) Exemptions to accreditation. A facility licensed under the
Health and Safety Code, Title 4, Subtitle B, is exempt from this accred-
itation. This includes hospitals, convalescent and nursing homes, am-
bulatory surgical centers, birthing centers, abortion centers, continuing
care facilities, personal care facilities, special care facilities, maternity
homes, and end-stage renal disease facilities. These types of facilities
are automatically exempt and are not required to obtain a formal ex-
emption from the board.

(h) Renewal of accreditation.

(1) When issued, an accreditation is valid for two years
from the date the initial accreditation was issued.

(2) An accredited facility must renew an accreditation ev-
ery two years by completing a renewal application and submitting the
required fee.

(3) The renewal date of an accreditation shall be the last
day of the month in which the accreditation was originally issued.

(4) The board shall not renew the accreditation of a facility
that is violating or has violated the Act or these rules until the facility
has corrected the violation(s) to the satisfaction of the board.

(5) At least 30 days before the expiration of a facility’s ac-
creditation, the board will send notice to the facility of the accreditation
expiration date and the amount of the renewal fee due and an accredi-
tation renewal form. Failure to receive a renewal application from the
board does not exempt the facility from renewing its accreditation. A
facility that fails to receive a renewal application by the first day of its
renewal month should contact the board immediately.

(6) The board shall issue an accreditation renewal to a fa-
cility that has met the requirements for renewal. It shall be affixed to
or displayed with the original accreditation and is the property of the
board.

(i) Failure to achieve accreditation. Facilities that fail to
achieve accreditation as required by the Act and the rules are non-
compliant with the Act and rules and are subject to disciplinary
actions proposed by the executive director on behalf of the board.
Additionally, the licensed prosthetist, orthotist, or prosthetist/orthotist
in charge of the facility may be violating the Act and rules and subject
to disciplinary action.

(j) Reinstatement of accreditation. When a facility fails to re-
new its accreditation by the expiration date, the facility is subject to the
procedures and fees as follows:

(1) If the facility accreditation has been expired for 90 days
or less, the facility may renew by paying the required renewal fee and
a restoration fee that is one-half of the renewal fee.

(2) If the facility accreditation has been expired for more
than 90 days but less than one year, the facility may renew by paying
the unpaid renewal fees and a restoration fee that is equal to the renewal
fee.

(3) If the facility accreditation has been expired for more
than one year, the facility may not renew the accreditation. The facility
must submit an application for accreditation as described in subsection
(c) of this section in order to obtain board accreditation.

(k) Disciplinary actions.

(1) The executive director, on behalf of the board, may pro-
pose disciplinary action against a facility for violation of the Act or
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rules. The disciplinary action may include imposition of an admin-
istrative penalty, letter of reprimand, revocation or suspension of the
accreditation, probation, or other appropriate disciplinary action.

(2) The processing of complaints against accredited facili-
ties or applicants for accredited facilities is accomplished in accordance
with §821.39 of this title (relating to Complaints).

(3) A revocation or suspension of an accreditation may af-
fect all facilities accredited under the same name, the same owners, or
the same corporation.

(4) The executive director shall give the facility written no-
tice of the proposed disciplinary action and of the opportunity for a for-
mal hearing. The formal hearing shall be conducted according to the
board’s formal hearing procedures in §821.39 of this title. Procedures
relating to the notice and request for hearing shall be governed by the
same section.

(l) Facility cleanliness. The facility shall be constructed and
maintained appropriately to provide safe and sanitary conditions for
the protection of the patient and the personnel providing prosthetic and
orthotic care.

(1) Patient examination and treatment rooms shall be
cleaned after each patient is seen.

(2) Hand soap, hand towels or hand dryers must be avail-
able at the sinks used by employees and patients.

(3) Exam tables must have disposable covers or disinfected
surfaces.

(4) Appropriate gloves and disinfectants for disease control
must be available in examination rooms and treatment areas.

(m) Patient waiting area.

(1) Patient waiting area must be separate from the other ar-
eas.

(2) Chairs with armrests must be provided in waiting room.

(3) A telephone must be made available for patient use.

(n) Examination/treatment rooms.

(1) Rooms in which patients are seen must maintain pri-
vacy and have permanent, floor-to-ceiling walls or dividers and rigid
doors. Windows must assure privacy.

(2) At least one set of parallel bars and a mirror for patient
ambulation trials must be provided in each facility.

(3) Chairs with armrests must be provided in examina-
tion/treatment rooms.

(o) Safety.

(1) Safety equipment (safety glasses or goggles and dust
masks) must be available to persons working in an accredited facility.

(2) Proper machine use and training must be provided.

(3) Safety guards on machines must be in place.

(4) Lab/Fabrication area must be separated from other ar-
eas by walls and/or rigid doors and have adequate ventilation and light-
ing.

(5) If smoking is permitted, appropriate policies and pro-
cedures are required to control smoking materials.

(6) A minimum of one licensee or registrant must be as-
signed to each facility to act as safety manager. The safety manager

is responsible for developing, carrying out, and monitoring the safety
program.

(p) Business office area.

(1) Patient records must include accurate and current
progress notes.

(2) Patient records must be kept private.

(3) Patient records shall not be made available to anyone
outside the facility without the patient’s signed consent or as required
by law.

(4) Records must be kept a minimum of five years.

(q) General.

(1) Restroom and hand washing facilities must be available
to the patient.

(2) Facility must have the capabilities to provide casting,
measuring, fitting, repairs, and adjustments.

(r) Adding a category to a facility accreditation. To add the
prosthetic or orthotic category to a facility accreditation, which is not
expired, suspended or revoked, an application shall be completed and
submitted to the board on a form provided by the board. The applica-
tion shall be accompanied by the appropriate fee as set out in §821.5
of this title.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403688
Scott B. Atha
Presiding Officer
Texas Board of Orthotics and Prosthetics
Effective date: June 23, 2004
Proposal publication date: March 5, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 405. CLIENT (PATIENT) CARE
SUBCHAPTER H. BEHAVIOR MANAGE-
MENT--FACILITIES SERVING PERSONS WITH
MENTAL RETARDATION
25 TAC §§405.156 - 405.169

The Texas Department of Mental Health and Mental Retardation
(department) adopts the repeals of §§405.156 - 405.169 of
Chapter 405, Subchapter H, governing behavior manage-
ment--facilities serving persons with mental retardation, without
changes as published in the January 30, 2004, issue of the
Texas Register (29 TexReg 901).

The subject matter of the repealed subchapter is addressed in
two new subchapters contemporaneously adopted in this issue
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of the Texas Register. The repeal of the existing subchapter and
the adoption of two new subchapters is in response to recent
and considerable interest at the federal and state levels by leg-
islators and advocate/stakeholder groups, and by Texas and na-
tional media in the use of restraint in all institutional settings.

New Chapter 415, Subchapter I, governing behavior therapy in
state mental retardation facilities, and Chapter 415, Subchapter
H, governing the use of restraint in state mental retardation fa-
cilities, ensures that the health, safety, welfare, rights, and privi-
leges of an individual residing in a state mental retardation facility
(state MR facility) are protected during the use of restraint and
when staff recommend utilizing highly restrictive procedures or
restricting rights or privileges to address the individual’s inappro-
priate behavior.

No comments on the proposed repeals were received.

These rules are adopted for repeal under the Texas Health and
Safety Code (THSC), §532.015(a), which provides the Texas
Mental Health and Mental Retardation Board (board) with broad
rulemaking authority; THSC, §591.004, which requires the board
to ensure the implementation of the Persons with Mental Re-
tardation Act (THSC, Title 7, Subtitle D); and THSC, §592.002,
which requires the board to ensure the implementation of certain
rights enumerated in THSC, Chapter 592.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403687
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: June 23, 2004
Proposal publication date: January 30, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
CHAPTER 414. PROTECTION OF
CONSUMERS AND CONSUMER RIGHTS
SUBCHAPTER P. RESEARCH IN TDMHMR
FACILITIES
25 TAC §§414.751 - 474.764

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§414.751 - 414.764 of Chap-
ter 414, Subchapter P, concerning research in TDMHMR facil-
ities, without changes to the proposal as published in the Jan-
uary 2, 2004, issue of the Texas Register (29 TexReg 40). New
§§414.751 - 414.765 of Chapter 414, Subchapter P, concerning
the same, which replace the repealed sections, are contempo-
raneously adopted in this issue of the Texas Register.

The repeal allows for the adoption of new sections governing the
same matters.

No comments on the proposal were received.

The repeal is adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Mental
Retardation Board (board) with broad rulemaking authority, and
§576.021, which states that a patient receiving mental health

services under Subtitle C has the right to refuse to participate
in a research program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403675
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: June 22, 2004
Proposal publication date: January 2, 2004
For further information, please call: (512) 206-4516

♦ ♦ ♦
25 TAC §§414.751 - 414.765

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new §§414.751 - 414.765 of Chapter 414,
Subchapter P, concerning research in TDMHMR facilities, with-
out changes to the proposed text as published in the January 2,
2004, issue of the Texas Register (29 TexReg 40). The repeal
of existing §§414.751 - 414.764 of Chapter 414, Subchapter P,
concerning the same, which the new sections replace, are con-
temporaneously adopted in this issue of the Texas Register.

The new sections establish uniform guidelines for the review, ap-
proval, conduct, and oversight of research in TDMHMR facilities.
The new sections describe TDMHMR’s general principles for re-
search in its facilities; describe four options under which a facil-
ity may choose an institutional review board (IRB) as its desig-
nated IRB; describe the functions and operations of a designated
IRB, including the responsibilities and requirements for review-
ing, approving, and monitoring research; and describe the re-
quirements for procedures for obtaining informed consent from
prospective human subjects. The new sections also adopt by
reference Title 45, Code of Federal Regulations (CFR), Part 46
(Protection of Human Subjects), Subparts A, B, and D, to ensure
the protection of human subjects involved in research; "The Bel-
mont Report: Ethical Principles and Guidelines for the Protection
of Human Subjects of Research, Report of the National Commis-
sion for the Protection of Human Subjects of Biomedical and Be-
havioral Research" (April 18, 1979), to ensure ethical principles
are maintained when research involving human subjects is con-
ducted; and 42 CFR Part 50, Subpart A (Responsibility of PHS
Awardee and Applicant Institutions for Dealing With and Report-
ing Possible Misconduct in Science), to ensure all research un-
dertaken at TDMHMR facilities is conducted with a fundamental
commitment to high ethical standards regarding the conduct of
scientific research.

The key difference between the new sections and the repealed
sections is that the new sections incorporate requirements re-
lated to privacy of health information by adopting by reference the
Federal Standards for Privacy of Individually Identifiable Health
Information, 45 CFR Part 160 and Part 164, Subparts A and E,
which are promulgated by the U.S. Department of Health and Hu-
man Services pursuant to the Health Insurance Portability and
Accountability Act of 1996 (HIPAA). Additionally, the new sec-
tions do not adopt by reference 45 CFR Part 46, Subpart C (Ad-
ditional DHHS Protections Pertaining to Biomedical and Behav-
ioral Research Involving Prisoners as Subjects); however, they
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contain all the subpart’s requirements that are applicable to a
TDMHMR facility.

No comments on the proposal were received.

The new sections are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board (board) with broad rulemaking author-
ity, and §576.021, which states that a patient receiving mental
health services under Subtitle C has the right to refuse to partic-
ipate in a research program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403674
Rodolfo Arredondo
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: June 22, 2004
Proposal publication date: January 2, 2004
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 415. PROVIDER CLINICAL
RESPONSIBILITIES
SUBCHAPTER H. USE OF RESTRAINT IN
STATE MENTAL RETARDATION FACILITIES
25 TAC §§415.351 - 415.366

The Texas Department of Mental Health and Mental Retardation
(department) adopts new §§415.351 - 415.366 of new Chap-
ter 415, Subchapter H, governing the use of restraint in state
mental retardation facilities. The department adopts §§415.353
- 415.357, 415.359 - 415.363, and 415.365 with changes to the
text as published in the January 23, 2004, issue of the Texas
Register (29 TexReg 587). The department adopts §§415.351,
415.352, 415.358, 415.364, and 415.366 without changes.

The new subchapter describes policies and procedures that a
state mental retardation facility (state MR facility) must imple-
ment to ensure that the rights physical well-being of an individual
residing in the state MR facility are protected during the use of
restraint. Currently, the use of restraint in state MR facilities is
addressed briefly in Chapter 405, Subchapter H, governing be-
havior management--facilities serving persons with mental retar-
dation, the repeal of which is adopted contemporaneously in this
issue of the Texas Register.

Although most provisions in the new subchapter describe exist-
ing policies and procedures followed by state MR facilities, a few
notable requirements are new. For example, §415.355(b) re-
quires a state MR facility’s interdisciplinary team (IDT), with the
involvement of a physician, to identify a newly admitted individ-
ual’s known physical or medical conditions that might constitute
a risk to the individual during the use of restraint. Further, the
IDT is required to identify other factors, such as the individual’s
cognitive functioning level, size, weight, emotional condition (in-
cluding whether the individual has a history of having been phys-
ically or sexually abused), and age, which must be taken into

account if the use of restraint is considered. The IDT must docu-
ment this information, as well as any limitations on specific tech-
niques or mechanical devices for restraint identified by the IDT,
in the individual’s record. Subsection (c) requires that at least
annually, or whenever significant changes occur in the identified
conditions and factors, that the IDT must, with the involvement
of a physician, advanced practice nurse, or physician assistant,
review and update the identified conditions, factors, and limita-
tions in the individual’s record. Other new requirements of note:
in §415.356(e)-(g), the state MR facility must designate staff as
"restraint monitors" who, upon being notified that restraint is in
use in a behavioral emergency, must go to the site of the restraint
to provide supervision and oversight; and, in §415.362(a), when
an individual receives a serious physical injury or dies while in
restraint an report must be made immediately to the head of the
state MR facility or designee who must, within 24 hours of receiv-
ing the report, notify the department’s Central Office and initiate
an investigation.

Restraint is defined in new §415.353(13) as the use of manual
pressure, except for physical guidance or prompting of brief du-
ration, or a mechanical device to restrict: (1) the free movement
or normal functioning of the whole or a portion of an individual’s
body or (2) normal access by the individual to a portion of the
individual’s body. This definition is more prescriptive than the
prevailing operational definition of the term, i.e., restraint is an
intervention employed to address an individual’s inappropriate
behavior. The premise of the new subchapter is that the use
of certain techniques or mechanical devices constitute restraint
whether they are used to prevent injury when an individual en-
gages in voluntary, inappropriate behavior such as head banging
or to protect an individual who experiences involuntary move-
ments, such as violent seizures. The definition effectively re-cat-
egorizes as restraint some techniques commonly used by state
MR facilities to protect an individual from involuntary self-injury,
provide postural support to an individual, or assist an individual
in obtaining and maintaining normative bodily functioning. The
department explicitly states in §§415.355, 415.359, and 415.360
that some, but not all, techniques used by a state MR facility to
protect an individual from involuntary self-injury, provide postural
support, or assist in obtaining and maintaining normative bod-
ily functioning meet the definition of restraint. Techniques that
do not meet the definition of restraint and are not subject to the
provisions of this subchapter include the placement of wedges,
bolsters, or cushions to position an individual in a bed or chair.

In §415.354, a state MR facility is required to develop and imple-
ment written policies and procedures that, among other things,
emphasize the department’s commitment to: providing treat-
ment that is the least restrictive and most effective alternative
available for an individual; staff training that emphasizes early
recognition of situations and behaviors that, if not appropriately
addressed, could necessitate the use of restraint in a behavioral
emergency; and reducing the necessity for the use of restraint
in the state MR facility.

General requirements for the use of restraint are detailed
in §415.355, many of which describe existing practices that
all state MR facilities follow to ensure the protection of an
individual’s rights and well-being. Most of these practices have
their basis in the federal regulations governing the Intermediate
Care Facilities for Persons with Mental Retardation (ICF/MR)
Program at Code of Federal Regulations (CFR), Title 42,
§483.450(d), concerning physical restraints, in the Conditions
of Participation for Intermediate Care Facilities for Persons with
Mental Retardation.

29 TexReg 5922 June 18, 2004 Texas Register



In the next five sections, the department describes the five cir-
cumstances under which the use of restraint is permitted: in a
behavioral emergency (§415.356); as an intervention in a behav-
ior therapy program to address inappropriate behavior exhibited
voluntarily by an individual (§415.357); during a medical or den-
tal procedure if necessary to protect the individual or others and
to promote the healing of wounds (§415.358); to protect the in-
dividual from involuntary self-injury (§415.359); and to provide
postural support to the individual or to assist the individual in ob-
taining and maintaining normative bodily functioning (§415.360).

In §415.361, the department specifies that only those mechani-
cal devices designed specifically for the safe and relatively com-
fortable restraint of humans may be used in the restraint of an
individual in a state MR facility. Such devices include commer-
cially available devices acquired by the state MR facility, devices
that have been developed independently by or on behalf of the
state MR facility, or commercially available mechanical devices
that have been altered to accommodate an individual’s specific
physical needs (e.g., a physical impairment or obesity). In sub-
section (b), the department describes the process a state MR
facility must follow to obtain approval for use of a mechanical de-
vice developed independently by or on behalf of the state MR
facility or the alteration of a commercially available device to ac-
commodate an individual’s specific physical needs. The section
also describes precautions that staff must take in the use of me-
chanical devices, lists and describes mechanical devices that are
acceptable for use in a state MR facility, and lists devices that
must not be used.

Additional reporting and documentation requirements are de-
scribed in §415.362 relative to the use of restraint. As noted
earlier in this preamble, the most significant provision is the re-
quirement that the head of the state MR facility must be notified
immediately, but in no case more than one hour, after staff learn
of a serious injury to or death of an individual that occurs while
the individual is in restraint. The head of the state MR facility is
required to report the death or serious injury within one working
day to the State MR Facilities Division in the department’s Cen-
tral Office and to designate staff to investigate the incident.

Requirements for initial and refresher training are set forth in
§415.363.

The department developed the new subchapter and related new
Subchapter 412, Subchapter I, governing behavior therapy in
state mental retardation facilities, which is adopted in this issue
of the Texas Register, in response to recent and considerable
interest at the national and state levels by legislators and advo-
cate/stakeholder groups and by state and national media con-
cerning the use of restraint in all institutional settings.

Although recent new federal statutes and regulations have ad-
dressed the use of restraint in acute care and psychiatric hos-
pitals and residential care facilities, new regulations have not
been issued by the Centers for Medicare and Medicaid Services
(CMS) regarding ICFs/MR. State MR facilities’ polices and pro-
cedures concerning the use of restraint are based on the cur-
rent federal regulations governing the ICF/MR Program (42 CFR,
§483.450(d), concerning physical restraints) and on licensure
rules issued by the Texas Department of Human Services (Texas
Administrative Code, Title 40, §90.42, governing standards for
facilities serving persons with mental retardation or related con-
ditions). Senate Bill 59 was introduced during the 78th Legis-
lature in spring 2003 addressed the use of restraint in certain
health care facilities, including state MR facilities and, although

the bill was not passed, certain provisions have been incorpo-
rated in this subchapter. One of those provisions is found in
§415.355(f), which forbids the use of restraint in a manner that
obstructs an individual’s airway, impairs an individual’s breathing
by putting pressure on the individual’s torso, or interferes with an
individual’s ability to communicate. A second provision of the
failed bill is addressed in §415.356(d), which directs that staff
must avoid placing an individual in a prone or supine position
during the use of personal restraint and, if the individual should
roll into a prone or supine position during personal restraint, re-
store the individual to a standing, sitting, or side position as soon
as possible. The department’s Prevention and Management of
Aggressive Behavior (PMAB) curriculum addresses these con-
cerns in detail.

The new subchapter is more prescriptive than the federal
regulations governing the ICF/MR Program. For example, the
interpretive guidelines to the federal regulations at 42 CFR
§483.440(c)(6)(iv) specifically state that the use of mechanical
devices to protect an individual from injury due to the individual’s
involuntary movements (i.e., during a seizure) or to position or
support an individual does not constitute restraint. As noted
earlier in this preamble, the new subchapter specifies that if
the use of a mechanical device to protect an individual from
involuntary self-injury or to position or support an individual
meets the definition of restraint (i.e., a vest or seat belt that
restricts the free movement or normal functioning of the whole
or a portion of an individual’s body or restricts normal access
by the individual to a portion of the individual’s body), then that
use constitutes restraint.

Minor language changes have been made throughout the sub-
chapter to update or correct references, for grammatical and or-
ganizational purposes, and for consistency and clarification. The
definition of "behavioral emergency" in §415.353 has been re-
vised to add "self-injurious behavior" and to delete the phrase
"or overt or continual threats made by an individual." Definitions
of "medical intervention," "non-serious physical injury," and "se-
rious physical injury" have been added. Language has been
added to the definition of "restraint monitor" to mean the mon-
itor meets the training requirements described in §415.363.

All references to "serious injury" in §415.355, §415.356, and
§415.362 have been clarified as "serious physical injury." Lan-
guage has been added to §415.355(a)(5) stating that "... not all
techniques used by a state MR facility to provide postural support
or assist in obtaining and maintaining normative bodily function-
ing constitute the use of restraint (e.g., placement of wedges,
bolsters, or cushions to position an individual in a bed or chair)."
The general principle in subsection (k)(5) relating to when an
individual falls asleep while being restrained has been deleted
and added as part of new §415.356(n) under use of restraint in
a behavioral emergency. The provision in §415.355(l) concern-
ing communications of staff at shift change has been expanded
to include specific documentation requirements. The provision in
§415.355(n) relating to an individual in restraint who experiences
a medical emergency has been expanded to include the require-
ment to obtain a new order for restraint if the use of restraint at
the time of the medical emergency had been in response to a
behavioral emergency and, after resolution of the medical emer-
gency, the individual continues to exhibit behavior that consti-
tutes a behavioral emergency. A provision has been added as
new subsection (q) stating that a state MR facility must ensure
at least one restraint monitor is on duty at all times to respond
as required by the subchapter.
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Language has been added as new §415.356(c)(2)(A) that re-
quires documentation of any action taken in accordance with
(c)(2). Language was added to §415.356(g) limiting the time-
frame to no "later than one hour" for the restraint monitor to re-
port the use of restraint to a nurse. A new §415.356(k) has been
added to address situations in which personal items are removed
from the individual during the use of restraint in a behavioral
emergency. A new §415.356(n) has been added to address sit-
uations in which an individual falls asleep while being restrained
for a behavioral emergency. The requirement for the restraint
monitor to debrief staff who actively participated in the use of re-
straint in a behavioral emergency has been added as new para-
graph (4) of subsection (p). Provisions have been added as new
subsection (r) that relate to use of restraint in a behavioral emer-
gency when an individual is away from the state MR facility.

Language has been added as a new §415.357(b) stating that
the provisions of the section must be followed by staff when
implementing restraint as directed in an individual’s behavior
therapy program both on and off the state MR facility campus.
References to "restraint monitor" in subsection (e) have been
replaced with "staff." Proposed subsection (h) concerning use
of psychotropic medications as part of a behavior therapy
program has been deleted as unnecessary because the use
of psychotropic medications is addressed in other department
rules.

Language regarding obtaining legally adequate consent in
§415.359(a)(3) and (d)(4)(B) and §415.360(a)(3) and (d)(4)(B)
has been modified to clarify that the individual provides legally
adequate consent and the LAR provides consent. Sections
415.359(a)(3)(C) and 415.360(a)(3)(C) have been expanded
to allow the head of the state MR facility to authorize the use
of restraint with a mechanical device in situations in which the
individual’s LAR has not responded to the facility’s attempts to
obtain consent and the LAR has been notified that the head of
the state MR facility may authorize the use if the LAR does not
respond.

Reference to "non-serious injuries" in §415.362(d)(2) has been
changed to "non-serious physical injuries." Language has been
modified in §415.363(c)(1) to clarify that a restraint monitor must
have successfully completed only those sections of the depart-
ment’s PMAB curriculum that address the procedures used at
the state MR facility. A training requirement for a restraint monitor
in conducting and documenting staff debriefing has been added
as new subsection (c)(2)(E).

A hearing to accept oral and written testimony from members
of the public concerning the proposal was held on February 13,
2004, in Austin. Testimony was offered by Advocacy, Inc., Austin;
and Crisis Prevention Institute (CPI), Brookfield, Wisc.

Written comments concerning the proposal were submitted by
the parent/guardian of a state MR facility resident, Garland; Ad-
vocacy, Inc., Austin; Crisis Prevention Institute (CPI), Brookfield,
Wisc.; Parent Association for the Retarded of Texas (PART),
Austin; The Arc of Texas, Austin; and Texas Council for Develop-
mental Disabilities, Austin.

Two commenters questioned why the new subchapter applies
only to state MR facilities. The commenters stated that state re-
quirements for use of restraint should be applied consistently in
all ICFs/MR, and reflect the less restrictive environments typi-
cal of smaller public and private ICFs/MR. The department re-
sponds that the new subchapter has been promulgated by the
department in its role as a provider of residential services and

is consistent with Texas Department of Human Services stan-
dards for ICF/MR licensure at Texas Administrative Code, Title
40, §90.42(e)(4), concerning the use of restraint, which apply to
all ICFs/MR in Texas. The department further explains that state
MR facilities are intended to serve individuals who cannot be ad-
equately and appropriately habilitated in less restrictive settings.

Two commenters observed that the subchapter does not de-
scribe how the state MR facility will safeguard an individual’s
personal possessions while that individual is in restraint. The
department agrees and has added new §415.356(k) describing
steps to be taken by staff when personal items, including clothing
must be removed from an individual during the use of restraint in
a behavioral emergency.

A commenter stated that restraint should not be used as part
of treatment, punishment, or as coercive means to force com-
pliance, but should be used only to protect the individual and
assure that the state MR facility provides the individual with qual-
ity care. The department agrees and directs the commenter to
§415.355(e)(1)-(3), which states that staff are prohibited from
using restraint for "disciplinary purposes, for the convenience of
staff or other individuals, or as a substitute for effective treatment
or habilitation".

A commenter stated that the subchapter should require a de-
briefing process after every occurrence of restraint. The com-
menter stated that during debriefing, staff must evaluate and re-
inforce the prevention and intervention strategies learned during
training, determine what measures can be taken to reduce or
eliminate the use of restraint in the future, and carefully scruti-
nize and revise, as necessary, the individual’s treatment plan.
The department agrees that staff members who actively partici-
pate in the use of restraint in a behavioral emergency should be
"debriefed" and has added new §415.356(o)(4), which requires
the restraint monitor who responds to the report of restraint used
in a behavioral emergency to perform this function. The depart-
ment also has revised the training requirements for a restraint
monitor in §415.363(c) to require a restraint monitor to success-
fully complete a course on conducting and documenting a de-
briefing.

A commenter stated that the subchapter should require that
a state MR facility employ a multidisciplinary team approach
to the use of restraint, as well as to debriefing techniques, in
order to identify medical, psychological, and emotional trauma
risks for an individual who has been restrained. The depart-
ment responds that, as required by federal ICF/MR Program
regulations, each state MR facility employs an interdisciplinary
team approach to treatment and care issues. The department
also explains that, as described in the previous paragraph, new
§415.356(o)(4) requires the restraint monitor who responds to
the report of restraint used in a behavioral emergency to debrief
staff who actively participated in the restraint.

A commenter recommended that the department consider per-
mitting state MR facilities the flexibility of choosing from other
training programs in addition to Prevention and Management of
Aggressive Behavior (PMAB), the department’s proprietary risk
management curriculum. The commenter explained that individ-
uals and state MR facility staff who may respond more positively
to a crisis moment through a different approach have limited ac-
cess to other nationally recognized best practices. The com-
menter noted that the subchapter allows for the use of state MR
facility developed, as well as commercially produced mechan-
ical devices. The department disagrees with the commenter’s
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recommendation and responds that the concurrent use of differ-
ent risk management systems by a state MR facility would result
in confusion among staff and a reduction in the effective and ap-
propriate use of verbal and physical interventions in a behavioral
emergency.

Two commenters recommended that §415.351(1) be revised to
state that the subchapter’s purpose includes protecting the rights
of an individual’s LAR as well as those of the individual. The
commenters stated that many of the rights of the individual are
transferred to the guardian by the court and that the subchap-
ter must acknowledge this. The department disagrees with the
commenters’ recommendation and responds that the rights of
the individual protected by the rules do not "transfer" to a court-
appointed guardian. These rights include protection from ex-
ploitation and abuse, access to appropriate treatment and ser-
vices, freedom from mistreatment, and freedom from unneces-
sary medication.

Concerning the definition of "behavioral emergency" in
§415.353, two commenters stated that the language seems
to allow for a restraint in response to destruction of property.
The commenters stated that this is very problematic and that
while a state MR facility’s concerns about property are valid,
the possible risk of bodily harm to or death of an individual as
a result of restraint does not seem warranted. The department
does not agree that the definition permits the use of restraint
if an individual’s "severely aggressive, destructive, or violent
behavior" results in the destruction of property. The department
notes that subparagraph (A) of the definition states that the
individual’s behavior must pose "a substantial risk of imminent
probable death of or substantial bodily harm to the individual or
others" before the use of restraint may be used.

Also concerning the definition of "behavioral emergency" in
§415.353, a commenter stated that the phrase "overt or contin-
ual threats made by an individual" implies that an individual may
be restrained for making threats if a behavior therapy program
addressing "overt or continual" threats has not been approved
for that individual. The commenter expressed concern that the
definition might encourage the inappropriate use of restraint.
The department agrees with the commenter’s objection and has
deleted the phrase from the definition.

Two commenters stated that the department, in attempting to re-
duce the use of restraint in state MR facilities, has deliberately
created processes that are burdensome to staff and do not en-
sure the protection of an individual who is restrained or of others.
The commenters stated that the definition of "behavioral emer-
gency" in §415.533, which prohibits the use of restraint unless an
individual’s behavior poses "a substantial risk of imminent death
of or substantial bodily harm to the individual or others" is too
extreme. The department does not agree with the commenters’
assessment that the processes described in the proposed rules
are burdensome to staff. The department explains that most of
the requirements in the proposed rules currently are being fol-
lowed at the state MR facilities. The department also does not
agree that the definition of "behavioral emergency" is "extreme"
because data collected by state MR facilities, other Texas agen-
cies, and agencies in other states concerning injuries to individ-
uals and staff during the use of restraint in behavioral emergen-
cies indicate that the use of restraint presents significant risks.
The department declines to make any changes to the language
as proposed.

Two commenters stated that the definition of "mechanical device"
in §415.353 describes a process on the use and application of

a mechanical device, but does not define the term. The com-
menters stated that the confusion is caused by the use of the
term "device" instead of "restraint," and recommended that the
subchapter should instead define "mechanical restraint" as the
application of a device restricting the movement of the whole or
a portion of an individual’s body to control physical activity. The
commenters stated that this definition is consistent with the lan-
guage in the Federal regulations that apply to psychiatric hos-
pitals and residential treatment facilities. The department re-
sponds that the rules do not use the term "mechanical restraint"
and declines to include the recommended definition.

Concerning the definition of "restraint" in §415.353, two com-
menters stated that physical guidance or prompting can be re-
straint if it is involuntary and the individual resists. The com-
menters recommended that the definition should focus, not on
the length of time involved, but on whether the intervention is
voluntary. The commenters further recommended that the def-
inition should be consistent with the Children’s Health Act of
2000, the federal condition of participation concerning patient’s
rights (Code of Federal Regulations, Title 42, §482.13(f)(1)), the
department’s recently adopted rules which address the use of
restraint in mental health facilities (Texas Administrative Code
(TAC), Title 25, Chapter 415, Subchapter F), and rules of the
Texas Department of Family and Protective Services concern-
ing child care licensing (40 TAC §720.1001). The commenters
also recommended including a definition of "escort or brief phys-
ical prompt", to read as follows "An individual may be assisted
to move from one location to another when guidance is needed.
The individual must agree verbally or with gestures and be able
to cooperate with the staff member who is attempting to assist
the individual to move." The department responds that the pro-
posed definition of restraint is consistent with current federal reg-
ulations governing the ICF/MR Program (42 CFR, §483.450(d),
concerning physical restraints) and declines to make the rec-
ommended revisions. The department also declines to add the
recommended definition of "escort or brief physical prompt" be-
cause the term is not used in the rules.

Also concerning the definition of "restraint" in §415.353, a com-
menter stated that the use of psychotropic medications to re-
duce or alter inappropriate behavior in an emergency situation
constitutes restraint and recommended that the definition be re-
vised accordingly. The department declines to make the rec-
ommended revision because a state MR facility’s use of psy-
chotropic medications in a behavioral emergency is addressed
elsewhere in department rules and the relevant reference is pro-
vided in §415.356(s).

A commenter recommended that a definition of "serious injury"
be added to §415.353 because the phrase is used repeatedly
throughout the subchapter and state MR facility staff must un-
derstand when an injury that occurs during the use of restraint
is considered "serious" and must be reported as required in
§415.362. The department agrees and, to be consistent with
usage in the department’s rules concerning abuse, neglect, and
exploitation in department facilities, has changed "serious injury"
to "serious physical injury" throughout the subchapter and has
added a definition of "serious physical injury" in §415.353.

A commenter recommended that the definition of "restraint mon-
itor" in §415.353 be revised to include a reference to the training
and experience requirements outlined in detail in §412.363(c).
The department agrees and has made the recommended revi-
sion.
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Concerning the definition of "restraint monitor" in §415.353, two
commenters asked how many restraint monitors a state MR fa-
cility will be required to hire and what services will be cut to pay
for the additional staff. The department responds that a state MR
facility will not have to hire additional staff because existing staff
who have the required training are functioning as restraint mon-
itors. The department further responds that no services have
been eliminated as a result of the use of restraint monitors.

A commenter recommended that §415.354(a)(2)(A), which ad-
dresses the department’s commitment to "providing treatment
that is the least restrictive and most effective alternative available
for an individual," be revised to describe how the effectiveness
of recommended alternative interventions will be evaluated, es-
pecially those interventions that have not be attempted for an in-
dividual. The department does not agree with the commenter’s
recommendation that the rule should articulate prescriptive re-
quirements for the IDT process, which the department believes
must remain highly individualized.

Two commenters recommended that §415.354 be revised to
require a state MR facility’s written policies and procedures to
incorporate certain protections contained in rules that address
the use of restraint and seclusion in public and private inpa-
tient mental health settings. The department responds that
§415.354(a)(1) requires that a state MR facility’s written policies
and procedures must not conflict with the subchapter or the
federal regulations governing the ICF/MR program. The depart-
ment notes also that many of the specific requirements listed
by the commenters already are addressed in the subchapter.
Further, the department notes that the new language recom-
mended by the commenters addresses the use of seclusion in
a behavioral emergency, and responds that state MR facilities
must comply with the federal ICF/MR regulations that do not
address the use of seclusion but do permit the use of time-out
rooms as part of an approved behavior therapy program. The
following five paragraphs describe the commenters’ recom-
mendations of specific language for inclusion in a state MR
facility’s written policies and procedures, and the department’s
responses.

The two commenters’ were joined by a third commenter in rec-
ommending that §415.354 be revised to state that restraint must
be used only as an intervention of last resort after less restrictive
measures have been found to be ineffective or have been judged
unlikely to protect the individual or others from harm. The depart-
ment responds that §415.356(b) requires that staff must first at-
tempt the verbal or other de-escalative interventions to address
an individual’s inappropriate behavior that appears to be esca-
lating into a behavioral emergency. Only if those interventions
fail to prevent the individual’s behavior from escalating into a be-
havioral emergency are staff permitted to use restraint. The de-
partment further explains that the definition of "behavioral emer-
gency" in §415.353 provides that "severely aggressive, destruc-
tive, violent, or self-injurious behavior" constitutes a behavioral
emergency only if the behavior "has not abated in response to
attempted preventive de-escalatory or redirection techniques".

The two commenters recommended that §415.354 be revised
to state that restraint and seclusion, when determined by staff
to be the appropriate intervention in an behavioral emergency,
must be used for the shortest period necessary and be termi-
nated as soon as the individual demonstrates the release be-
haviors specified by the physician. The department responds
that §415.355(f)(1) requires staff to restrain an individual during

a behavioral emergency only for the shortest period of time nec-
essary to ensure protection of the individual and others. The
department has added new §415.356(n) to clarify that an indi-
vidual who is restrained during a behavioral emergency must be
released as soon as the individual no longer poses a risk of im-
minent physical harm to self or others.

The two commenters recommended that §415.354 be revised to
require staff to respect and preserve the rights of an individual
during restraint. The department responds that §415.355(j)(4)
requires staff to implement restraint without violating the individ-
ual’s rights as described in department rules at 25 TAC Chapter
405, Subchapter Y.

The two commenters recommended that §415.354 be revised to
state that an individual placed in restraint or seclusion must be
provided with a protected, private, and observable environment
that safeguards the individual’s personal dignity and well-being.
The department responds that §415.355(h)(5) requires staff to
implement restraint in a manner that safeguards the individual’s
dignity, privacy, and well-being.

The two commenters recommended that §415.354 be revised
to state that staff must avoid causing undue physical discom-
fort, harm, or pain to the individual when restraint or seclusion
is used. The commenters also recommended that the section
require that only the minimal amount of physical force that is
reasonable and necessary for staff to implement restraint is to
be used and that psychoactive medication may be used in an
emergency only in accordance with department rules at Chap-
ter 405, Subchapter B, which addresses the prescribing of psy-
chotropic medications in a state MR facility. The department re-
sponds that §415.355 addresses most of the commenters con-
cerns; subsection (h)(4) requires staff to implement restraint in a
manner that reduces the risk of injury or undue physical discom-
fort to the individual; subsection (i)(1) requires that staff imple-
ment restraint using only the minimal amount of force or pres-
sure that is reasonable and necessary to ensure the safety of
the individual and others; subsection (i)(3) requires that staff to
implement restraint without causing pain that restricts the indi-
vidual’s movement; subsection (k)(1) requires staff to provide
immediate relief to an individual, which may include immediate
release from restraint, and to notify a nurse to check the individ-
ual if the individual shows signs of symptoms of physical distress;
and subsection (k)(4) requires staff to monitor the individual to
the extent necessary to protect the individual from physical dis-
tress, self-injury, or injury by another individual. In addition, the
department responds that §415.356(t) requires staff to follow the
provisions of §405.31 in the subchapter cited by the commenters
if the use of psychotropic medications in a behavioral emergency
is deemed necessary by a physician.

A commenter recommended that §415.355(b)(1) and (h)(1) be
revised to describe those conditions that are known risk factors
in the use of restraint. The commenter stated that these fac-
tors include, but are not limited to obesity, heart disease, respira-
tory diseases, traumatic brain injury, prescription and illegal drug
use and abuse, and other medical conditions. The department
disagrees with the commenter’s recommendation and responds
that a state MR facility’s IDT and physicians is afforded no prac-
tical guidance by a listing in the rules of all physical and medi-
cal conditions that might possibly be risk factors during restraint.
The department believes that it has taken the most prudent and
responsible approach by requiring the state MR facility’s IDT and
physician to assess an individual, review the medical documen-
tation provided in the individual’s admission application and to
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identify the individual’s known physical or medical conditions that
might constitute a risk to the individual during the use of restraint.
The department further believes that the subchapter provides
an added level of assurance and protection by requiring the IDT
and physician in §415.355(b)(1)(B) to also consider other fac-
tors including--but not limited to--an individual’s cognitive func-
tioning level, size, weight, emotional condition (including whether
the individual has a history of having been physically or sexually
abuse), and age.

Two commenters recommended that §415.355(d) be revised by
adding "each" between "Before" and "restraint" to clarify that the
requirement for staff to determine whether less restrictive, less
intrusive interventions will be ineffective is "episode specific" and
not just upon admission to the facility. The department responds
that the provision is a general requirement and is not intended to
be "episode specific" and, therefore, declines to make the recom-
mended revision. The department notes that the commenters’
concern appears to be related to the use of restraint in a behav-
ioral emergency and explains that §415.356(b) requires staff to
attempt verbal or other de-escalative interventions before using
restraint to address a behavioral emergency.

Two commenters recommended that §415.355(f) be revised to
specify that when restraint or seclusion is the determined to be
the appropriate intervention, staff should use it for the shortest
period necessary and should terminate it as soon as the individ-
ual demonstrates the release behaviors specified by the physi-
cian. The department declines to make the recommended re-
vision and responds that §415.355(f)(1) provides that staff may
restrain an individual during a behavioral emergency only for the
shortest period of time necessary to ensure protection of the in-
dividual and others, and §415.355(f)(2) requires staff to restrain
an individual for the shortest period of time necessary to ensure
therapeutic effectiveness as part of a behavior therapy program,
a medical or dental procedure, or in protecting against involun-
tary self-injury. The department has added new §415.356(n) to
clarify that an individual who is restrained during a behavioral
emergency must be released as soon as the individual no longer
poses a risk of imminent physical harm to self or others.

Concerning §415.355(g), two commenters commended the de-
partment for incorporating this provision of Senate Bill 59, 78th
Legislature, even though the bill was not approved by the leg-
islature. A third commenter recommended that §415.355(g)(1)
be revised to add "or restricts circulation" and §415.355(g)(2)
be revised to substitute "respiratory or cardiovascular functions"
for "breathing" and to prohibit staff from putting pressure on an
individual’s neck. The department acknowledges the two com-
menters’ commendation. The department declines to make the
revision recommended by the third commenter because the in-
tent of the provision is to prohibit certain techniques that have
been found to contribute to death by asphyxiation during the use
of restraint.

A commenter recommended that §415.355(k)(3) be revised to
allow an individual to be released from restraint during mealtime
and to require that an individual’s IDT to determine whether the
individual should be provided with snacks while in restraint. The
department responds that the commenter’s concerns appear to
be related to the use of restraint in a behavioral emergency, and
that the suggested revision would not be appropriate if applied
to all instances of restraint addressed by the rules. For instance,
an individual who is in restraint to promote healing after a medi-
cal or dental procedure may be harmed if released prematurely,
as might an individual who is in restraint to prevent involuntary

self-injury or an individual who is in restraint in order to maintain
postural support. The department notes that an individual’s IDT
addresses appropriate nutrition under all circumstances, includ-
ing whether an individual should receive snack while in restraint.
The department declines to make the recommended revisions.

Three commenters recommended that §415.355(k)(4) be
revised to require that an individual who is restrained in a
behavioral emergency must be monitored continually. Two of
the three commenters also recommended adding language
requiring staff to maintain "continuous face-to-face observation"
of an individual who is in restraint with a mechanical device
and that the staff person observing the individual be of the
same gender as the individual unless contraindicated by the
individual’s history or other factors. The two commenters further
requested the addition of language requiring that an individual
in personal restraint must be under continuous face-to-face
observation by a staff person who is not physically involved
in the restraint. The department disagrees that with the com-
menters’ recommendations and responds that §415.355(k)(4)
requires an individual who is restrained to be "monitored to the
extent necessary, with consideration given to the individual’s
position, level of agitation, and the identified conditions and
factors documented in the individual’s record". The department
further explains that if an individual is restrained in response to
a behavioral emergency, §415.356 (e)(2) requires a restraint
monitor to be summoned who will observe and ensure that
the restraint is properly used. Regarding the recommendation
that the rules require an individual who is restrained using a
mechanical device to be under "continuous face-to-face obser-
vation" by a staff of the same gender, the department declines
to add the requirement because it is unnecessary, noting that
§415.355(i)(5) requires restraint to be implemented in a manner
that safeguards the individual’s dignity, privacy, and well-being.

Two commenters recommended that §415.355(k)(5) be revised
to require that an individual who falls asleep while in restraint us-
ing a mechanical device must be released immediately and that
staff must maintain continuous face-to-face observation of the in-
dividual while asleep. One of the two commenters observed that
the individual no longer meets the criteria for a behavioral emer-
gency. The two commenters recommended that the provision be
revised to require that the individual, upon awakening, be eval-
uated by an advanced practice nurse for evidence of behaviors
requiring restraint and, if the nurse determines that the further re-
straint is necessary, the nurse will obtain a new physician’s order
for restraint. A third commenter recommended that an individual
who falls asleep not be released if the individual’s behavior ther-
apy program specifies otherwise. The department responds that
§415.355(k)(5) has been deleted and new subsection (n) has
been added in §415.356, which addresses the use of restraint in
a behavioral emergency, to require staff to release an individual
from restrain when the individual no longer poses a risk of im-
minent physical harm to self or others and when the individual
falls asleep while being restrained in a mechanical device. Con-
cerning the recommendation for face-to-face observation of the
individual, the department directs the commenters’ attention to
§415.355(l), which provides that an individual will be monitored
to the extent necessary while in restraint. Concerning the com-
menters’ recommendation that an advanced practice nurse eval-
uate an individual upon awakening, the department responds
that the commenters’ concern is addressed in §415.356(h)(3),
which requires a nurse to conduct a face-to-face evaluation of
the individual for injuries and overall well-being after an individ-
ual is released from restraint. The department further responds
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that if the individual, upon awakening, exhibits behavior that staff
believe is likely to escalate into a behavior emergency, staff will
respond as described in §415.356(b) and (c). The department
agrees with the third commenter that an individual who is re-
strained with a mechanical device as provided in the individual’s
behavior therapy program and falls asleep during the restraint
should not be released if the behavior therapy program directs
otherwise.

Two commenters recommended that §415.355(l), which ad-
dresses communication between staff at shift change, be
revised to require that appropriate staff on the concluding
shift must review the status of an individual in restraint with
appropriate staff on the new shift. The commenters stated
that the review must include the time restraint was initiated,
the individual’s current physical, emotional, and behavioral
condition, medications administered, and type of care needed.
The commenters also recommended that the review must be
documented in the individual’s record. The department agrees
and has revised the provision to address the commenters’
concerns.

Two commenters recommended that proposed §415.355(p),
which addresses the response of staff if an individual experi-
ences a medical emergency while in restraint, be replaced with
language from department rules applicable to public and private
inpatient mental health settings. The department responds that
the only significant provision recommended by the commenters
that is not present in the proposed language is a requirement to
obtain a new order for restraint if the individual was in restraint
in response to a behavioral emergency. The department has
added such a requirement as new §415.355(p).

Two commenters recommended that §415.355(q), which re-
quires staff to "respond as described in the state MR facility’s
policies and procedures to ensure the individual’s safety" if
an emergency evacuation or evacuation drill occurs while an
individual is in restraint, be revised to require staff to implement
"established procedures" under those circumstances. The
department the language as proposed more than adequately
addresses the commenters’ concerns that the state MR facility
must have procedures in place that address the appropriate
response.

Two commenters objected to §415.356(c)(2), which permits staff
to take such actions as are reasonably believed to be immedi-
ately necessary to avoid imminent harm to the individual or oth-
ers, including the use of a mechanical device, as long as those
actions do not include acts of unnecessary force, in the rare in-
stance when an individual’s behavior escalates into a behavioral
emergency and staff are unable to safely apply the personal re-
straint techniques described in the department’s Prevention and
Management of Aggressive Behavior (PMAB) curriculum. The
commenters characterized the provision as a "loop hole due to
lack of accountability" and stated that it would permit staff to rou-
tinely indicate that they were forced to take actions not addressed
in the PMAB curriculum. The commenters stated that, at a min-
imum, the rule must require staff to document in writing why
PMAB personal restraint techniques could not be safely applied
and to justify the actions that were taken. The department has
revised the provision to require that if staff are unable to safely
apply PMAB personal restraint techniques, a description of the
actions taken and the reason why the PMAB techniques could
not be safely applied must be added to the individual’s record.

Two commenters recommended that §415.356(d) be revised to
specify that a "prone or supine hold shall not be used except to

transition an individual into another position and shall not exceed
one minute in duration." A third commenter commended the de-
partment’s effort through the provision to limit the restraint of an
individual while in a prone or supine position. The commenter
stated, however that the provision appears to support the use
of restraint of an individual in a side position on the floor. The
commenter suggested that the provision should ban all floor re-
straints because such restraints place an individual at a higher
risk of restraint-related positional asphyxia and other injury or
death. The department believes that the language as proposed
provides appropriate protection for individuals and declines to
make the recommended revisions.

Concerning §415.356(e)-(g), which addresses the responsibili-
ties of a restraint monitor when an individual is in restraint in re-
sponse to a behavioral emergency, a commenter recommended
the addition of language requiring the state MR facility to have a
restraint monitor on duty at all times. The commenter also rec-
ommended that the rules require that a staff person who is not
physically involved in the restraint of an individual must observe
the individual until a restraint monitor arrives and that all staff be
trained to serve as observers. The department agrees and, not-
ing that state MR facilities currently have at least one restraint
monitor on duty at all times, has added the recommended lan-
guage in new §415.355(r).

Two commenters recommended that §415.356(g) be revised to
specify that a restraint monitor must report the use of restraint
in a behavioral emergency to a nurse within an hour rather than
"as soon as reasonably possible." The commenters also asked
whether the "nurse" to whom the restraint monitor must make
report is can be either a registered nurse or a licensed vocational
nurse. The department responds that the nurse to whom the
restraint monitor reports can be either a registered nurse or a
licensed vocational nurse.

Two commenters submitted language from department rules ap-
plicable to public and private inpatient mental health settings
that address the use of restraint in response to a behavioral
emergency occurring off facility premises or during transporta-
tion. The commenters recommended that the language replace
§415.356(p), which requires staff to contact a state MR facility
nurse "as soon as reasonably possible" if staff use restraint with
an individual during a behavioral emergency while absent from
the state MR facility. The department has revised the subsec-
tion by adding language that requires staff accompanying an
individual away from the state MR facility to follow the general
principles and specific procedures described in the subchapter
if restraint must be used in response to a behavioral emergency.
The department further responds that some of the commenters’
concerns are addressed in those general principles and specific
procedures while other recommendations are outside the scope
of the proposed rules. The following four paragraphs summarize
the commenters’ detailed recommendations for revisions and the
department’s responses.

The two commenters recommended revising §415.356(p) to re-
quire that, if staff believe an individual may require medical at-
tention, medication, or use of restraint while being transported
away from the state MR facility, then a registered nurse or physi-
cian assistant, as appropriate, must accompany the individual.
The department does not believe that the recommended revision
will result in the reasonable and appropriate use of limited pro-
fessional staff resources. In addition, the department explains
that if staff are able to anticipate inappropriate behavior that will
necessitate the use of restraint while an individual is transported
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from the state MR facility, a behavior therapy program should be
approved to address that behavior. The department explains fur-
ther that a behavioral emergency, as defined in §415.353, arises
when an individual’s inappropriate behavior "could not reason-
ably have been anticipated." The department further notes that
medical attention and medication administration responsibilities
are outside the scope of these rules. The department declines
to revise the subsection as suggested.

The two commenters recommended revising §415.356(p) to re-
quire that staff not restrain an individual while away from a state
MR facility campus unless the criteria for a behavioral emer-
gency are met, a physician orders the restraint, and the transport
is "medically necessary with documented clinical justification."
The commenters further recommended the inclusion of require-
ments to contact a registered nurse for assistance in obtaining
a physician’s order and ensure that all implementation, moni-
toring, documentation, and reporting requirements described in
the subchapter are observed. The department declines to re-
quire that each transport of an individual away from the state
MR facility be documented as being "medically necessary." The
department notes that individuals residing in state MR facilities
frequently leave the campus in department-owned vehicles ac-
companied by staff to attend school, go to work, and participate
in local community activities. The department believes that defin-
ing such trips as "medically necessary" is inappropriate, and that
to restrict an individual’s excursions to only those that are "medi-
cally necessary" is a significant limitation of an individual’s rights.
In addition, as described two paragraphs earlier, the department
has revised the subsection to require that staff accompanying
an individual off the campus must follow the general principles
and specific procedures described in the subchapter for use of
restraint in a behavioral emergency, which include requirements
for staff to contact a nurse at the state MR facility as soon as
is reasonably possible to obtain a physician’s order and address
the implementation, monitoring, documentation and reporting re-
quirements in the subchapter.

The two commenters recommended revising §415.356(p) to re-
quire that staff must not implement restraint prior to an individual
being transported to another state MR facility unless the situation
meets the criteria for a behavioral emergency. If the individual is
restrained, the commenters stated that a registered nurse must
accompany the individual. The commenters also recommended
requiring that a female staff member must accompany a female
individual and including requirements that appear elsewhere in
the rules. The commenters further stated that if the duration of
the trip exceeds the maximum allowable time of restraint on the
original order and a behavioral emergency continues to exist,
the registered nurse who accompanies the individual must ob-
tain a physician’s order by phone to renew the restraint. The
commenters also stated that staff at the originating state MR fa-
cility must fax required documentation about the restraint to the
destination facility on the day of transport, and staff at the des-
tination facility must to file the documentation in the individual’s
medical record. The department believes that provisions in the
federal regulations governing the ICF/MR Program and the de-
partment’s essential elements for state MR facilities require a
state MR facility to ensure the health and welfare of an individual
jointly weigh against the possibility that any state MR facility will
attempt to move an individual to another state MR facility while
the individual is in restraint as a result of a behavioral emergency.
The department declines to make the recommended revision.

The two commenters recommended revising §415.356(r) re-
quire staff to provide an individual with reasonable opportunities

for food and water and to use the bathroom if the individual must
be restrained in a behavioral emergency while being transported
from the state MR facility. The department responds that the
commenters’ concerns are addressed in §§415.355(l) and
415.356(j), but notes that the §415.356(r) has been revised to
require staff accompanying an individual off campus to follow
the general principles and specific procedures described in the
subchapter for use of restraint in a behavioral emergency.

Concerning §415.356(s), which requires an individual’s IDT to
review alternative strategies for addressing an individual’s inap-
propriate behavior if restraint must be used in a behavioral emer-
gency of a specified frequency or duration, two commenters rec-
ommended that the provision be revised to require the review to
occur "in conjunction with a consultant who is not part of the
IDT and who may view the episode with a more objective eye."
The department believes the members of an individual’s IDT are
best prepared and qualified to review alternative strategies for
addressing inappropriate behavior under the circumstances de-
scribed in this provision. The department explains that IDT mem-
bers, which include an individual’s physician, psychologist, and
other appropriate professionals and paraprofessionals, are famil-
iar with the individual, as well as other individuals and staff who
may have been targets of or witnesses to the inappropriate be-
havior that resulted in restraint being used in a behavioral emer-
gency. The professional and paraprofessional members of the
individual’s IDT are knowledgeable about environmental, phys-
iological, and medical factors that may be critical in formulating
a plan to address an individual’s inappropriate behavior. The
department, therefore, declines to require the involvement of a
consultant in the IDT’s review of alternative strategies under the
circumstances described in this provision.

Two commenters stated that §415.356(u)(2), which prohibits the
use of a restraint board during a behavioral emergency but per-
mits use of a restraint board as part of an approved behavior
therapy program, is not consistent with a policy negotiated by the
department and Advocacy Inc. and described in a department
memorandum dated April 11, 2001. The department disagrees
that the provision conflicts with the policy memorandum, and ex-
plains that the policy, which remains in effect, permits the use of
restraint boards under certain circumstances.

Two commenters recommended that §415.358(e), which re-
quires an individual’s IDT to consider what steps may be taken
to reduce the need for restraint during medical or dental care,
be revised to qualify that any steps considered by the IDT must
be "possible or appropriate". The commenters stated that for
some individuals no other steps are possible or appropriate.
The department declines to make the recommended revision
and explains that the provision clearly expects that an IDT will
recommend only steps that it anticipates might be successful in
reducing the need for restraint during medical or dental care.

A commenter recommended that the department include re-
quirements for daily documentation and monitoring in §415.359,
which addresses the use of restraint to prevent involuntary
self-injury, and §415.360, which addresses the use of restraint
to provide postural support. The commenter further recom-
mended adding language to require that staff monitoring of an
individual must not inappropriately restrict the individual’s right
to privacy. The department responds that the provisions in the
two sections and in §415.355(h)(5) adequately address the
issues of documentation and monitoring without inappropriately
restricting the individual’s right to privacy. The department
declines to make the recommended revisions.
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Two commenters requested that §415.361(f), which lists me-
chanical devices for use in restraint, be revised to specify that
certain of the devices can be used to secure an individual to
a stationary object while the individual is seated. The depart-
ment believes the descriptions adequately describe the mechan-
ical devices and their intended use and declines to make the
recommended change. The department further notes that the
§415.355(i)(2) prohibits staff from securing an individual to a sta-
tionary object while the individual is in a standing position.

Concerning §415.363, which addresses training requirements,
one commenter recommended a minimum requirement of
annual refresher training for everyone who may become in-
volved in de-escalation of potentially violent situations or in the
implementation of a restraint in any capacity. The commenter
stated that even staff not involved in restraint should have a clear
understanding of the philosophy and approach supported by the
policy and training. The commenter also recommended that the
rules require training to address more than simply recognizing
signs of distress. The commenter stated that staff must be
educated about the risks inherent in every restraint, particularly
those leading to takedown procedures. The department re-
sponds that §415.363(e) requires an employee to demonstrate
competency annually in the appropriate training components
if the employee’s work responsibilities require the employee
to participate in restraint. The department further notes that
all staff, including those employed in the Central Office, are
required to complete courses that address the department’s
philosophy about the rights of individuals and the responsibility
of staff to ensure that individuals are protected from abuse,
neglect, and exploitation. The department also notes that
state MR facility training in use of restraint addresses the risks
inherent in the use of restraint for individual and for staff.

Two commenters recommended that §415.363(c)(2)(B) be re-
vised to specify that a state MR facility’s training module on rights
must address not only the rights of individuals but of LARs. The
commenters stated that "many of the rights of the individual are
transferred to the LAR by the court and this must be acknowl-
edged here and in all TDMHMR documents." The department
disagrees with the commenters’ recommendation and responds
that the new subchapter is designed to protect certain rights of
the individual that do not "transfer" to a court-appointed guardian.
These rights include protection from exploitation and abuse, ac-
cess to appropriate treatment and services, freedom from mis-
treatment, and freedom from unnecessary medication. The de-
partment declines to make the recommended revision.

The new subchapter is adopted under the Texas Health and
Safety Code (THSC), §532.015(a), which provides the Texas
Mental Health and Mental Retardation Board (board) with broad
rulemaking authority; THSC, §591.004, which requires the board
to ensure the implementation of the Persons with Mental Re-
tardation Act (THSC, Title 7, Subtitle D); and THSC, §592.002,
which requires the board to ensure the implementation of certain
rights enumerated in THSC, Chapter 592.

§415.353. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Behavior therapy--Systematic efforts to increase adap-
tive behaviors and to modify maladaptive or problem behaviors and
replace them with behaviors that are adaptive and socially acceptable.

(2) Behavioral emergency--A situation in which severely
aggressive, destructive, violent, or self-injurious behavior exhibited by
an individual:

(A) poses a substantial risk of imminent probable death
of, or substantial bodily harm to, the individual or others;

(B) has not abated in response to attempted preventive
de-escalatory or redirection techniques;

(C) could not reasonably have been anticipated;

(D) is not addressed in a behavior therapy program; and

(E) does not occur during a medical or dental procedure.

(3) CFR (Code of Federal Regulations)--The compilation
of federal agency regulations.

(4) IDT (interdisciplinary team)--Mental retardation pro-
fessionals and paraprofessionals and other concerned persons, as ap-
propriate, who assess an individual’s treatment, training, and habilita-
tion needs and make recommendations for services.

(A) Team membership always includes:

(i) the individual;

(ii) the individual’s LAR, if any; and

(iii) persons specified by a state MR facility who are
professionally qualified and/or certified or licensed with special train-
ing and experience in the diagnosis, management, needs, and treatment
of individuals with mental retardation.

(B) Other participants in IDT meetings may include:

(i) other concerned persons whose inclusion is re-
quested by the individual or the LAR; and

(ii) at the discretion of the state MR facility, persons
who are directly involved in the delivery of mental retardation services
to the individual.

(5) Individual--A person with mental retardation who re-
sides in a state MR facility.

(6) IPP (individual program plan)--A plan developed by an
individual’s IDT that identifies the individual’s training, treatment, and
habilitation needs and describes appropriate services and supports to
meet those needs.

(7) LAR (legally authorized representative)--A person au-
thorized by law to act on behalf of an individual with regard to a mat-
ter described in this subchapter, and may include a parent, guardian,
managing conservator of a minor individual, or a guardian of an adult
individual.

(8) Legally adequate consent--A term consistent with pro-
visions of the Texas Health and Safety Code (THSC), Title 7, §591.006,
which states, in essence, that consent obtained from an individual with
mental retardation is legally adequate when each of the following con-
ditions has been met:

(A) legal status: The individual giving the consent:

(i) is 18 years of age or older, or younger than 18
years of age and is or has been married or had the disabilities of mi-
nority removed for general purposes by court order as described in the
Texas Family Code, Chapter 31; and

(ii) has not been determined by a court to lack ca-
pacity to make decisions with regard to the matter for which consent is
being sought.

29 TexReg 5930 June 18, 2004 Texas Register



(B) comprehension of information: The individual giv-
ing the consent has been informed of and comprehends the nature, pur-
pose, consequences, risks, and benefits of and alternatives to the pro-
cedure, and the fact that withholding or withdrawal of consent shall
not prejudice the future provision of care and services to the individual
with mental retardation; and

(C) voluntariness: The consent has been given volun-
tarily and free from coercion and undue influence.

(9) Mechanical device--A piece of equipment or an appa-
ratus used in the safe and relatively comfortable restraint of individuals.

(10) Medical emergency--A situation in which acute, non-
psychiatric signs and symptoms, including severe pain, exhibited by an
individual require immediate attention by a physician or nurse:

(A) to preclude serious impairment to normal function-
ing of one or more of the individual’s body parts or organs; or

(B) if the individual is a pregnant woman, to prevent
irreversible harm to the woman or the woman’s unborn child.

(11) Medical intervention--Treatment by a licensed medi-
cal doctor, osteopath, podiatrist, dentist, physician’s assistant, or ad-
vanced practice nurse (APN). For the purposes of this subchapter, the
term does not include first aid, an examination, diagnostics (e.g., x-ray,
blood test), or the prescribing of oral or topical medication.

(12) Non-serious physical injury--Any injury requiring mi-
nor first aid and determined not to be serious by a registered nurse, ad-
vanced practice nurse (APN), or physician.

(13) PMAB (Prevention and Management of Aggressive
Behavior)--The department’s proprietary risk management curriculum
that is intended to reduce the likelihood of injuries caused by the ag-
gressive behavior of individuals receiving department services. The
curriculum presents a graduated system of interventions that rely on the
least restrictive approaches possible to respond to a behavioral emer-
gency.

(14) Qualified mental retardation professional (QMRP)--A
state MR facility employee responsible for integrating, coordinating,
and monitoring an individual’s IPP who meets the requirements of 42
CFR §483.430.

(15) Restraint--The use of manual pressure, except for
physical guidance or prompting of brief duration, or a mechanical
device to restrict:

(A) the free movement or normal functioning of the
whole or a portion of an individual’s body; or

(B) normal access by the individual to a portion of the
individual’s body.

(16) Restraint monitor--An employee of the state MR fa-
cility who:

(A) has experience working directly with persons with
mental retardation;

(B) is designated to:

(i) go to a site where restraint in a behavioral emer-
gency is implemented; and

(ii) provide supervision and oversight; and

(C) meets the training requirements described in
§415.363 of this title (relating to Staff Training in the Use of Re-
straint).

(17) Serious physical injury--Any injury requiring medical
intervention or hospitalization or any injury determined to be serious
by a physician or advanced practice nurse (APN).

(18) State MR facility--A state mental retardation facility,
i.e., a state school or state center operated by the department that pro-
vides residential services to individuals with mental retardation.

§415.354. General Provisions.

(a) Each state MR facility must have and implement written
policies and procedures that:

(1) do not conflict with this subchapter or those provisions
of the Conditions of Participation for Intermediate Care Facilities for
Persons with Mental Retardation (42 CFR §483.410-483.480, et. seq.)
concerning the management of inappropriate behavior;

(2) emphasize the department’s commitment to:

(A) providing treatment that is the least restrictive and
most effective alternative available for an individual;

(B) staff training that emphasizes early recognition of
situations and behaviors that, if not appropriately addressed, could ne-
cessitate the use of restraint in a behavioral emergency; and

(C) reducing the necessity for the use of restraint;

(3) detail requirements for documenting and reporting the
use of restraint, including instances when an individual:

(A) receives a serious physical injury or dies while in
restraint during a behavioral emergency or as part of a behavior therapy
program; or

(B) dies within 24 hours after being released from a re-
straint used during a behavioral emergency or as part of a behavior
therapy program; and

(4) detail the training and demonstration of competence re-
quirements for state MR facility staff.

(b) The standards in this subchapter take precedence over other
applicable standards, including the ICF/MR Conditions of Participa-
tion, whenever the other applicable standards are less restrictive.

§415.355. General Principles for the Use of Restraint.

(a) The general principles listed in this subsection apply to the
use of restraint in each of the following circumstances, unless explicitly
stated otherwise:

(1) in a behavioral emergency;

(2) as an intervention in a behavior therapy program that
addresses inappropriate behavior exhibited voluntarily by an individual
(e.g., prevention of gouging of the individual’s own eyes through the
use of elbow immobilizers);

(3) during a medical or dental procedure if necessary to
protect the individual or others and as a follow-up after a medical
or dental procedure or following an injury to promote the healing of
wounds;

(4) to protect the individual from involuntary self-injury
(e.g., helmet for an individual who, during seizures, looses conscious-
ness, falls to the floor, and risks head injuries), although not all tech-
niques used by a state MR facility to protect an individual from invol-
untary self-injury constitute the use of restraint; and
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(5) to provide postural support to the individual or to assist
the individual in obtaining and maintaining normative bodily function-
ing, although not all techniques used by a state MR facility to pro-
vide postural support or assist in obtaining and maintaining norma-
tive bodily functioning constitute the use of restraint (e.g., placement
of wedges, bolsters, or cushions to position an individual in a bed or
chair).

(b) Upon an individual’s admission to a state MR facility, an
IDT must:

(1) with the involvement of a physician, identify:

(A) the individual’s known physical or medical condi-
tions that might constitute a risk to the individual during the use of
restraint; and

(B) other factors that must be taken into account if the
use of restraint is considered including, but not limited to, the indi-
vidual’s cognitive functioning level, size, weight, emotional condition
(including whether the individual has a history of having been physi-
cally or sexually abused), and age; and

(2) document the identified conditions and factors and, as
applicable, limitations on specific techniques or mechanical devices for
restraint, in the individual’s record.

(c) At least annually, or when significant changes occur to the
extent and nature of the identified conditions and factors documented
in the individual’s record, the IDT must ensure that a physician, ad-
vanced practice nurse, or physician assistant reviews and updates, as
necessary, the identified conditions, factors, and limitations on specific
techniques or mechanical devices for restraint documented in the indi-
vidual’s record.

(d) Before restraint is used with an individual, state MR facil-
ity staff must determine that less restrictive, less intrusive interventions
will be ineffective.

(e) Staff are prohibited from using restraint:

(1) for disciplinary purposes;

(2) for the convenience of staff or other individuals; or

(3) as a substitute for effective treatment or habilitation.

(f) Staff may use restraint only for the shortest period of time
necessary to ensure:

(1) protection for the individual or others in a behavioral
emergency; and

(2) therapeutic effectiveness;

(A) as part of a behavior therapy program;

(B) as part of a medical or dental procedure; and

(C) in protecting against involuntary self-injury.

(g) Staff are prohibited from using restraint in a way that:

(1) obstructs the individual’s airway;

(2) impairs the individual’s breathing by putting pressure
on the individual’s torso; or

(3) interferes with the individual’s ability to communicate.

(h) Staff may use restraint only in a manner that:

(1) takes into consideration the individual’s known physi-
cal or medical conditions that might constitute a risk to the individual
during restraint, as documented in the individual’s record in accordance
with subsections (b)(2) and (c) of this section;

(2) takes into consideration other factors, including the in-
dividual’s cognitive functioning level, size, weight, known physical,
medical, and emotional condition, and age, as documented in the in-
dividual’s record in accordance with subsections (b)(2) and (c) of this
section;

(3) is consistent with the limitations on specific techniques
or mechanical devices for restraint documented in the individual’s
record in accordance with subsections (b)(2) and (c) of this section;

(4) reduces the risk of injury or undue physical discomfort
to the individual; and

(5) safeguards the individual’s dignity, privacy, and well-
being.

(i) Staff must implement restraint:

(1) with only the minimal amount of force or pressure that
is reasonable and necessary to ensure the safety of the individual and
others.

(2) without securing the individual to a stationary object
while the individual is in a standing position;

(3) without causing pain that restricts the individual’s
movement; and

(4) without violating the individual’s rights as described in
§405.625 of this title (relating to Rights of Clients Receiving Residen-
tial Mental Retardation Services).

(j) Staff may use restraint only if it is authorized as described
in:

(1) §415.356 of this title (relating to Use of Restraint in a
Behavioral Emergency);

(2) §415.357 of this title (relating to Use of Restraint in a
Behavior Therapy Program);

(3) §415.358 of this title (relating to Use of Restraint Dur-
ing Medical or Dental Procedures and to Promote Healing);

(4) §415.359 of this title (relating to Use of Restraint with
a Mechanical Device to Protect an Individual from Involuntary Self-
Injury); or

(5) §415.360 of this title (relating to Use of Restraint with
a Mechanical Device to Provide Postural Support).

(k) When an individual is restrained, staff must ensure that the
individual is:

(1) provided immediate relief, which may include imme-
diate release from restraint, and checked by a nurse if the individual
shows signs or symptoms of physical distress;

(2) provided with medications as prescribed;

(3) offered regular meals and snacks or, as appropriate, a
nutritionally equivalent substitute; and

(4) monitored to the extent necessary, with consideration
given to the individual’s position, level of agitation, and the identi-
fied conditions and factors documented in the individual’s record as
described in subsection (b)(2) and (c) of this section to:

(A) prevent the individual from choking or aspirating
food or fluid; and

(B) protect the individual from physical distress, self-
injury, or injury by another individual. (For example, an individual in
four-point restraint should be monitored continuously by staff, while
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an individual wearing a helmet or mittens may not require continuous
monitoring.)

(l) At shift change, staff going off-duty must review the status
of an individual who is in restraint as a result of a behavioral emergency
or as part of a behavior therapy program with staff who are coming
on-duty. The review must be documented in the individual’s record
and must address:

(1) time the restraint was initiated;

(2) individual’s current physical, emotional, and behav-
ioral condition;

(3) medications administered during the restraint; and

(4) type of care needed.

(m) All communication with an individual concerning the use
of restraint must be:

(1) conducted in a language or method that is understand-
able by the individual;

(2) tailored to the individual’s ability to comprehend; and

(3) responsive to any visual or hearing impairment the in-
dividual is known to have.

(n) If an individual in restraint experiences a medical emer-
gency, staff must:

(1) release the individual from restraint as soon as possible
as indicated by the medical emergency;

(2) ensure that the medical emergency is promptly ad-
dressed as described in the state MR facility’s policies and procedures
concerning management of a medical emergency; and

(3) obtain a new order for restraint, if the use of restraint
at the time of the medical emergency had been in response to a behav-
ioral emergency and the individual continues to exhibit behavior that
constitutes a behavioral emergency.

(o) If an emergency evacuation or an evacuation drill occurs
while an individual is in restraint, staff will respond as described in the
state MR facility’s policies and procedures to ensure the individual’s
safety.

(p) If an individual is involved in a program outside the state
MR facility, e.g., attending public school or working, the state MR
facility will:

(1) coordinate with staff from the outside program in the
assessment and development of interventions with the goal of consis-
tency in the use of restraint:

(A) in a behavioral emergency; and

(B) as an intervention in a behavior therapy program;
and

(2) invite staff of the outside program to participate in IDT
meetings at which interventions, including behavior therapy programs,
are discussed.

(q) A state MR facility must ensure that at least one re-
straint monitor is on duty at all times to respond as described in
§415.356(e)(2), (g), and (p) of this title (relating to Restraint in a
Behavioral Emergency).

§415.356. Use of Restraint in a Behavioral Emergency.

(a) A physician must not issue a standing or "as needed" order
for the use of restraint in a behavioral emergency.

(b) If an individual exhibits behavior that staff believe is likely
to escalate into a behavioral emergency, staff first should attempt verbal
or other de-escalative interventions in which they have been trained as
described in §415.363(b) of this title (relating to Staff Training in the
Use of Restraint).

(c) If the individual’s behavior escalates into a behavioral
emergency, one or more staff may initiate:

(1) personal restraint as instructed during Prevention and
Management of Aggressive Behavior (PMAB) training provided by the
state MR facility as described in §415.363(b) of this title (relating to
Staff Training in the Use of Restraint); or

(2) in the rare situation when PMAB procedures cannot be
safely applied, staff may take such actions as are reasonably believed
to be immediately necessary to avoid imminent harm to the individual
or others, including the use of a mechanical device:

(A) as long as those actions do not include acts of un-
necessary force; and

(B) staff describe in the individual’s record the actions
that were taken and the reason why PMAB personal restraint tech-
niques could not be safely applied.

(d) Unless a physician’s order specifically directs otherwise
as a result of the identified conditions and factors documented in the
individual’s record as described in §415.355(b)(2) and (c) of this title
(relating to General Principles for the Use of Restraint), staff must:

(1) not place an individual in a prone or supine position
during personal restraint; and

(2) if the individual in personal restraint rolls into a prone
or supine position, restore the individual to a standing, sitting, or side
position as soon as possible.

(e) Immediately after the individual is placed in restraint, staff
must:

(1) explain to the individual that release from the restraint
will occur as soon as the individual no longer poses a risk of imminent
physical harm to self or to others; and

(2) notify a restraint monitor, who will:

(A) immediately go to the site of the restraint and ensure
that the restraint is properly used;

(B) ensure that the individual is not at risk of serious
physical injury or death and is receiving proper care;

(C) ensure that staff have explained to the individual
that release from the restraint will occur as soon as the individual no
longer poses a risk of imminent physical harm to self or others; and

(D) determine whether consultation by a professional is
necessary (e.g., psychologist) and contact the appropriate professional,
if deemed necessary.

(f) If notified by a restraint monitor that consultation is neces-
sary, a professional (e.g., nurse or psychologist) will:

(1) determine the nature of the restraint monitor’s con-
cerns;

(2) go to the site of the restraint, if the professional deter-
mines this is warranted by the circumstances; and

(3) address the restraint monitor’s concerns.

(g) As soon as reasonably possible, but in no case later than an
hour after the individual was placed in restraint, the restraint monitor
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must report the use of restraint to a nurse with the following informa-
tion:

(1) time the restraint was initiated;

(2) description of the specific behaviors which necessitated
the use of restraint;

(3) the type of restraint;

(4) the duration of the restraint, if applicable; and

(5) the physical and apparent emotional condition of the
individual.

(h) Upon being informed of the use of restraint, the nurse will:

(1) inform a physician, either in person or by phone, of the
information described in subsection (g) of this section;

(2) document the physician’s verbal order in the individ-
ual’s record to include the:

(A) type of restraint;

(B) behaviors that necessitated the use of restraint;

(C) duration of the order, not to exceed 12 hours from
the time the restraint was initiated;

(D) special instructions for the individual’s care, if any,
while in restraint; and

(E) time and date of the order; and

(3) within 30 minutes or as soon as reasonably possible of
the individual’s release from restraint or of being told of the individ-
ual’s release from restraint, conduct a face-to-face evaluation of the
individual for injuries and overall well-being.

(i) A physician will sign and date the order no later than the
end of the next working day.

(j) While an individual is being restrained, staff must ensure
that the individual is provided with:

(1) privacy to the extent possible without compromising the
individual’s safety or the safety of other individuals and staff; and

(2) an opportunity for a period of not less than five minutes
during each one hour period:

(A) for movement and exercise if the restraint restricts
the individual’s range of motion in a limb or joint; and

(B) to use toilet facilities and drink fluids.

(k) If staff remove personal items, including clothing, from an
individual to ensure the safety of the individual or others during the use
of restraint in a behavioral emergency, staff must:

(1) ensure that the personal items are secured from damage,
loss, or theft;

(2) provide clothing as appropriate to ensure the individ-
ual’s dignity and privacy, if the personal items that were removed in-
clude clothing; and

(3) ensure that the personal items are returned to the indi-
vidual immediately upon release from restraint.

(l) As the circumstances warrant, when releasing an individual
from restraint to provide an opportunity for movement and exercise as
described in subsection (j)(2)(A)-(B) of this section, staff may release
one limb at a time.

(m) If an individual released from restraint as described in sub-
section (j)(2)(A)-(B) of this section demonstrates behavior that would
constitute a behavioral emergency, staff will return the individual to re-
straint.

(n) Staff must release an individual from restraint:

(1) as soon as the individual no longer poses a risk of im-
minent physical harm to self or others; and

(2) when the individual falls asleep while being restrained
with a mechanical device.

(o) After the individual is released from restraint, staff will:

(1) provide transition activities to facilitate the individual’s
re-assimilation into the social milieu;

(2) observe the individual for at least 15 minutes to ensure
a smooth assimilation with documentation in the individual’s record;

(3) if the individual’s record directs that the individual be
provided with an opportunity to discuss the use of restraint, inform the
appropriate staff person; and

(4) complete the state MR facility’s restraint checklist doc-
umenting the care of the individual while in restraint.

(p) The restraint monitor:

(1) will ensure that:

(A) all necessary documentation is completed;

(B) the individual’s QMRP is notified and the notifica-
tion is documented in the individual’s record; and

(C) the appropriate professional staff (e.g., psycholo-
gist) is notified if the restraint occurred within 24 hours of another re-
straint of the individual in a behavioral emergency; and

(2) must debrief staff who actively participated in the use
of restraint.

(q) The state MR facility will ensure that, within 24 hours of
the individual’s release from restraint, the individual’s LAR (or the per-
son listed in the individual’s record as primary correspondent) is noti-
fied that the individual was restrained in a behavioral emergency with
information about the type of restraint and the individual’s condition.
The notification will be documented in the individual’s record.

(r) If staff must use restraint to address an individual’s inap-
propriate behavior that escalates into a behavioral emergency while the
individual is away from the state MR facility, staff must comply with
§415.355 of this title (relating to General Principles for the Use of Re-
straint) and follow the procedures described in this section, with the
following exceptions:

(1) Instead of notifying a restraint monitor as described in
subsection (e)(2) of this section, staff who initiated the restraint must:

(A) report the use of restraint to a nurse at the state MR
facility as soon as is reasonably possible; and

(B) provide the nurse with the information described in
subsection (g) of this section.

(2) Upon returning to the state MR facility, staff must no-
tify the restraint monitor who will comply with the provisions of sub-
section (p) of this section.

(s) An individual’s IDT will meet to review alternative strate-
gies, which may include developing a behavior therapy program that
targets for modification or replacement those behaviors that resulted in
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behavioral emergencies, if the individual is restrained in a behavioral
emergency:

(1) more often than twice within 30 calendar days;

(2) in two or more separate episodes of any duration within
12 hours; or

(3) for more than 12 continuous hours.

(t) Staff will follow the provisions of §405.31 of this title (re-
lating to Emergency Use of Psychotropic Medications) if the use of
psychotropic medications in a behavioral emergency is deemed neces-
sary by a physician.

(u) The following procedures must not be used in a behavioral
emergency, but may be used as part of an approved behavior therapy
program, as described in Chapter 415, Subchapter I of this title (relating
to Behavior Therapy in State Mental Retardation Facilities):

(1) use of a time out room; and

(2) restraint using a restraint board.

§415.357. Use of Restraint in a Behavior Therapy Program.
(a) The use of restraint as an intervention in a behavior ther-

apy program must be approved and implemented as described in Chap-
ter 415, Subchapter I of this title (relating to Behavior Therapy--State
Mental Retardation Facilities).

(b) The provisions of this section must be followed by staff
when implementing restraint as directed in an individual’s behavior
therapy program both on and off the state MR facility campus.

(c) Immediately after an individual is placed in restraint as di-
rected in the individual’s behavior therapy program, staff must explain
to the individual the conditions under which the individual will be re-
leased from restraint, unless the behavior therapy program provides di-
rection to the contrary.

(d) Unless a physician’s instructions in the behavior therapy
program specifically direct otherwise as a result of the identified con-
ditions and factors documented in the individual’s record as described
in §415.355(b)(2) and (c) of this title (relating to General Principles for
the Use of Restraint), staff must:

(1) not place an individual in a prone or supine position
during personal restraint; and

(2) if the individual in personal restraint rolls into a prone
or supine position, restore the individual to a standing, sitting, or side
position as soon as possible.

(e) If staff determine that consultation by a professional (e.g.,
nurse or psychologist) is necessary, staff will contact the appropriate
professional. The professional will:

(1) determine the nature of staff’s concerns; and

(2) go to the site of the restraint, if the professional deter-
mines this is warranted by the circumstances.

(f) While an individual is being restrained, staff must ensure
that the individual is provided with an opportunity for a period of not
less than five minutes during each one hour period:

(1) for movement and exercise if the restraint restricts the
individual’s range of motion in a limb or joint; and

(2) to use toilet facilities and drink fluids.

(g) If an individual released from restraint as described in sub-
section (f) of this section demonstrates behavior that would consti-
tute a behavioral emergency, staff will initiate restraint as described

in §415.356 of this title (relating to Use of Restraint in a Behavioral
Emergency.

(h) Unless the individual’s behavior therapy program directs
otherwise, a nurse must check the individual for injuries and overall
well-being after the individual is released from restraint.

§415.359. Use of Restraint with a Mechanical Device to Prevent In-
voluntary Self-injury.

(a) Some techniques used by a state MR facility to protect an
individual from an injury that might result from involuntary movements
exhibited by the individual (e.g., falling and hitting head on floor as a
result of a seizure) may constitute restraint with a mechanical device.
An individual’s IDT may authorize staff to use restraint with a mechan-
ical device if:

(1) the IDT determines that less restrictive interventions are
inappropriate;

(2) a physician concurs with the recommendation and signs
an order for use of the mechanical device; and

(3) state MR facility staff obtains, for a period not to exceed
one year:

(A) legally adequate consent from the individual who is
able to provide legally adequate consent;

(B) consent from the individual’s LAR; or

(C) authorization by the head of the state MR facility if:

(i) the individual is not able to provide legally ade-
quate consent and does not have an LAR; or

(ii) the individual’s LAR has:

(I) not responded to the state MR facility’s at-
tempts to obtain the LAR’s consent; and

(II) been notified that the head of the state MR
facility may authorize the use of restraint if the LAR does not respond.

(b) The IDT must document the following in the individual’s
record:

(1) a description of the involuntary movements which ne-
cessitate the use of restraint with a mechanical device;

(2) the less restrictive interventions and alternative strate-
gies that have been attempted or considered;

(3) the specific mechanical device recommended; and

(4) instructions for safe use of the mechanical device.

(c) Mechanical devices used as described in this section may
include:

(1) helmet for an individual with a seizure disorder;

(2) bedrails to prevent an individual from falling out of bed;
and

(3) seat belt to prevent an individual from falling out of a
wheelchairs.

(d) An individual’s IDT must review the use of a mechanical
device for restraint as described in this section at least annually and
whenever changes in the extent and nature of the individual’s involun-
tary movements occur.

(1) The IDT will consider whether less restrictive interven-
tions might be appropriate to protect the individual from involuntary
self-injury.
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(2) The IDT may recommend continued use of the me-
chanical device only if it determines that less restrictive interventions
continue to be inappropriate to protect the individual from involuntary
self-injury.

(3) The IDT must document in the individual program plan
any measures taken to alleviate the need for the mechanical device.

(4) If the IDT recommends a change in the type of mechan-
ical device, the recommendation must be submitted to a physician for
review.

(A) If the physician concurs with the recommendation,
the physician will sign an order for use of the mechanical device.

(B) Staff must obtain consent or authorization as de-
scribed in subsection (a)(3) of this section whenever the IDT recom-
mends a change in the type of mechanical device for restraint.

§415.360. Use of Restraint with a Mechanical Device to Provide Pos-
tural Support.

(a) Some techniques used by a state MR facility if an individ-
ual requires assistance to maintain postural support may constitute re-
straint with a mechanical device. An individual’s IDT may authorize
staff to use restraint with a mechanical device if:

(1) the individual’s IDT concurs with the recommendation
of a licensed occupational therapist or physical therapist that less re-
strictive interventions are inappropriate and recommends the use of re-
straint with a mechanical device;

(2) a physician concurs with the IDT’s recommendation
and signs an order for use of the mechanical device; and

(3) state MR facility staff obtain, for a period not to exceed
one year:

(A) legally adequate consent from the individual who is
able to provide legally adequate consent;

(B) consent from the individual’s LAR; or

(C) authorization by the head of the state MR facility if:

(i) the individual is not able to provide legally ade-
quate consent and does not have an LAR; or

(ii) the individual’s LAR has:

(I) not responded to the state MR facility’s at-
tempts to obtain the LAR’s consent; and

(II) been notified that the head of the state MR
facility may authorize the use of restraint if the LAR does not respond.

(b) The IDT must document the following in the individual’s
record:

(1) a description of the condition which necessitates the use
of restraint with a mechanical device;

(2) the expected therapeutic outcome;

(3) the less restrictive interventions and alternative strate-
gies that have been attempted or considered;

(4) the specific mechanical device recommended; and

(5) instructions for safe use of the mechanical device.

(c) Mechanical devices used as described in this section may
include, but are not limited to, vests and seat belts. They are considered
an adjunct to proper care of an individual and may not be used as a
substitute for appropriate nursing care.

(d) An individual’s IDT must review the use of a mechanical
device for restraint as described in this section at least annually and
whenever changes in the extent and nature of the individual’s physical
condition occur.

(1) The IDT will consider whether less restrictive interven-
tions might be appropriate to assist the individual in maintaining pos-
tural support.

(2) The IDT may recommend continued use of the mechan-
ical device only if it determines that less restrictive interventions con-
tinue to be inappropriate to assist the individual in maintaining postural
support.

(3) The IDT must document in the IPP any measures taken
to alleviate the need for the mechanical device.

(4) If the IDT recommends a change in the type of mechan-
ical device, the recommendation must be submitted to a physician for
review.

(A) If the physician concurs with the recommendation,
the physician will sign an order for use of the mechanical device.

(B) Staff must obtain consent or authorization as de-
scribed in subsection (a)(3) of this section whenever the IDT recom-
mends a change in the type of mechanical device for restraint.

§415.361. Mechanical Devices for Use in Restraint.
(a) A state MR facility must use only those mechanical devices

designed specifically for the safe and relatively comfortable restraint of
humans, to include:

(1) commercially available devices; and

(2) devices developed independently by or on behalf of the
state MR facility.

(b) A state MR facility may use a commercially available me-
chanical device that has been altered to accommodate an individual’s
specific physical needs (e.g., a physical impairment or obesity) or a me-
chanical device developed independently by or on behalf of the state
MR facility only if its use has been approved by the director of State
MR Facilities in the department’s Central Office.

(1) Before the state MR facility requests approval from the
director of State MR Facilities to use such a mechanical device, a writ-
ten description of the mechanical device and its intended use (with pic-
tures and sketches, as appropriate) must be reviewed and approved by
a committee at the state MR facility that includes the following staff:

(A) medical director or designee;

(B) nursing director or designee;

(C) director of psychology;

(D) director of habilitation services;

(E) safety officer; and

(F) rights officer.

(2) If the committee approves the mechanical device, a
written description of the mechanical device and its intended use (with
pictures and sketches, as appropriate) will be submitted to the head
of the state MR facility, who must decide within 10 working days
whether to request approval from the director of State MR Facilities to
use the mechanical device.

(3) Within 10 working days of receiving a request for ap-
proval to use a mechanical device, the director of State MR Facilities
must review the request and notify the head of the state MR facility
whether or not the request has been approved.
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(c) Staff will inspect a mechanical device before and after each
use to ensure the device is in good repair and without tears or protru-
sions that may cause injury. A damaged mechanical device must be
repaired before it can be used in the restraint of an individual. If a
damaged mechanical device cannot be repaired to make it safe for use
in the restraint of an individual, it must be discarded.

(d) Staff must ensure that a mechanical device is not secured
so tightly that the individual’s circulation or breathing is impaired or so
loosely that the individual’s skin is chafed. Staff must exercise caution
when using mechanical devices such as a camisole or straitjacket that
may impair the individual’s balance or interfere with the individual’s
ability to break a fall.

(e) Staff may use two or more mechanical devices simultane-
ously in the restraint of an individual in a behavioral emergency if a
physician authorizes their use.

(f) The following mechanical devices may be used in the re-
straint of an individual.

(1) Anklets--Padded bands of cloth or leather that are se-
cured around the individual’s ankles or legs using hook-and-loop (e.g.,
Velcro brand) tape or buckle fasteners and attached to a stationery ob-
ject (e.g., bed or chair frame).

(2) Arm splints or elbow immobilizers--Strips of any ma-
terial with padding that extend from below to above the elbow and are
secured around the arm with ties or hook-and-loop (e.g., Velcro brand)
tape. If appropriate, they should be secured such that the individual has
full use of the hands.

(3) Belts--A cloth or leather band that is fastened around
the waist and secured to a stationery object (e.g., chair frame) or used
for securing the arms to the sides of the body.

(4) Camisole--A sleeveless cloth jacket which covers the
arms and upper trunk and is secured behind the individual’s back.

(5) Chair restraint--A padded, stabilized chair which sup-
ports all body parts and is used with anklets or wristlets to prevent the
individual from standing up without assistance.

(6) Helmets--A plastic, foam rubber, or leather head cov-
ering, such as sports helmets, that may include an attached face guard.

(7) Mittens--A cloth, plastic, foam rubber, or leather hand
covering, such as boxing and other types of sport gloves, that are se-
cured around the wrist or lower arm with elastic, hook-and-loop (e.g.,
Velcro brand) tape, ties, paper tape, pull strings, buttons, or snaps.

(8) Restraint board--A padded, rigid board to which an in-
dividual is secured face-up, unless that position is clinically contraindi-
cated for that individual. This device will not be used in the restraint
of an individual in a behavioral emergency.

(9) Restraining net--Mesh fabric that is placed over an in-
dividual’s upper and lower trunk with the head, arms, and lower legs
exposed; the net is secured over a mattress to a bed frame and is never
placed over the individual’s head.

(10) Straitjacket--A heavy canvas jacket that is open in the
back and has sleeves that are stitched closed. The individual’s arms are
crossed in front and the sleeves secured with ties at the back.

(11) Ties--A length of cloth or leather used to secure ap-
proved mechanical restraints (i.e., mittens, wristlets, arm splints, belts,
anklets, vests, etc.) to a stationary object (i.e., bed or wheelchair frame)
or to other mechanical restraints.

(12) Transport jacket--A heavy canvas sleeveless jacket
that encases the arms and upper trunk, fastens with hook-and-loop

(e.g., Velcro brand) tape or roller buckles, and is held in place by a
strap between the legs.

(13) Vest--A sleeveless cloth jacket which covers the upper
trunk of the individual. The vest may be secured to a stationary object
(e.g., bed or chair frame).

(14) Wristlets--Padded cloth or leather bands that are se-
cured around the individual’s wrists or arms using hook-and-loop (e.g.,
Velcro brand) tape or buckle fasteners and attached to a stationery ob-
ject (e.g., bed or chair frame).

(g) The following mechanical devices must not be used in the
restraint of an individual.

(1) metal wrist or ankle cuffs;

(2) rubber bands, ropes, and cords, unless part of an ap-
proved device;

(3) long ties and leashes, including halter leashes;

(4) restraining sheets attached to any stationary object
other than a bed;

(5) padlocks; and

(6) barred enclosures with tops, including crib-style bed
with mesh tops.

(h) A mechanical device that is not described in subsection (f)
of this section but is not expressly forbidden in subsection (g) of this
section may be used in the restraint of an individual if its use is approved
as described in subsection (b) of this section.

§415.362. Additional Reporting and Documentation Requirements.
(a) Reports to head of the state MR facility.

(1) Staff will notify the head of the state MR facility or
designee immediately, but in no case more than one hour after learning
of a serious physical injury to or death of an individual that occurs while
the individual is in restraint.

(2) Within one working day of receiving the notice
described in paragraph (1) of this subsection, the head of the state MR
facility or designee must:

(A) notify the State MR Facilities Division in Central
Office of the serious physical injury or death; and

(B) name one or more staff to investigate the serious
physical injury or death.

(3) The staff named to investigate the serious physical in-
jury or death must submit a written report on the results of the investi-
gation to the head of the state MR facility or designee no later than five
working days after the notice of the serious physical injury or death re-
quired in paragraph (1)(A)-(B) of this subsection.

(A) The written report will be reviewed by the head of
the facility, who will take prompt appropriate corrective action, if de-
termined to be necessary.

(B) A copy of the report will be submitted to the State
MR Facilities Division in Central Office.

(b) Reports to Texas Department of Family and Protective Ser-
vices. If the serious physical injury or death is suspected to be the result
of abuse or neglect, staff must make a verbal report immediately, but in
no case more than one hour after suspicion or after learning of the in-
cident, to the Texas Department of Family and Protective as described
in §417.505 of this title (relating to Reporting Responsibilities of all
TDMHMR Employees, Agents, and Contractors: Reports to the Texas
Department of Protective and Regulatory Services (TDPRS)).
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(c) Reports required by MOU. If the serious physical injury
or death is a reportable incident as described in the memorandum of
understanding titled "Reportable Incidents in State Schools, State Cen-
ters, State Operated Community-based MHMR Services, and Commu-
nity Mental Health and Mental Retardation Centers with Intermediate
Care Facilities for the Mentally Retarded (ICF/MR)" dated March 25,
1996, the head of the state MR facility will report the incident as de-
scribed in the MOU.

(d) Reports to Central Office. Each state MR facility must pre-
pare and submit to the State Mental Retardation Facilities division in
Central Office a quarterly report on the state MR facility’s use of re-
straint in behavioral emergencies, as part of behavior therapy programs,
and to prevent involuntary self-injury. The report must include the fol-
lowing:

(1) number of incidents and types of restraint and the num-
ber of individuals restrained during each month of the fiscal year quar-
ter, with designation of how many individuals were under 18 years of
age;

(2) the number of serious physical injuries and non-serious
physical injuries and the injury rate for each month of the fiscal quarter,
with designation of how many individuals were under 18 years of age;
and

(3) number of deaths that occur within 24 hours of the use
of restraint for each month of the fiscal quarter, with designation of
how many individuals were under 18 years of age.

(e) Analysis of data. The head of the state MR facility must
ensure ongoing analysis of data collected as described in subsection
(d) of this section to identify issues or emerging trends and to develop
appropriate responses.

§415.363. Staff Training in the Use of Restraint.

(a) The state MR facility must inform each employee whose
work responsibilities involve direct contact with individuals of the
employee’s roles and responsibilities under this subchapter and under
written facility policy and procedures.

(b) Before an employee assumes work responsibilities that
might require the employee to participate in restraint, the state MR fa-
cility will ensure that the employee receives training and demonstrates
the competencies:

(1) in the department’s approved restraint training program
as outlined in the course descriptions in the TDMHMR Operating In-
structions of Internal Facilities Management for Human Resources:
Minimum Training Requirements (407. 12: §7);

(2) in sections of the PMAB training program as appro-
priate to the employee’s position and responsibilities, and as required
under the TDMHMR Operating Instructions of Internal Facilities
Management for Human Resources: Minimum Training Requirements
(407. 12. §7); and

(3) related to the state MR facility’s written policies and
procedures as appropriate to the employee’s position and responsibili-
ties.

(c) An employee who is a restraint monitor must:

(1) have successfully completed those sections of the de-
partment’s PMAB curriculum that address the procedures used at the
state MR facility and successfully complete subsequent refresher train-
ing annually; and

(2) have successfully completed the state MR facility’s
training in the following:

(A) cardiopulmonary resuscitation (CPR) and success-
fully complete subsequent refresher training every two years;

(B) rights of an individual and successfully complete
subsequent refresher training annually;

(C) abuse and neglect and successfully complete subse-
quent refresher training annually;

(D) use of restraint, to include the mechanical devices
utilized by the state MR facility and successfully complete subsequent
refresher training annually; and

(E) conducting and documenting the debriefing of an
employee who actively participated in the restraint of an individual dur-
ing a behavioral emergency.

(d) Before a nurse or physician assumes work responsibilities
that require participation in requesting, ordering, evaluating, or doc-
umenting restraint, the state MR facility will ensure that the nurse or
physician receives training and demonstrates competence in:

(1) recognizing facility procedures for requesting, order-
ing, evaluating, or documenting restraint;

(2) recognizing facility-approved personal restraint proce-
dures and mechanical devices;

(3) identifying contraindications specific to facility-ap-
proved personal restraint procedures and mechanical devices; and

(4) recalling reporting procedures for restraint-related in-
juries and deaths.

(e) The state MR facility will ensure that each employee whose
work responsibilities require the employee to participate in restraint
must demonstrate competence annually in the areas described in sub-
section (b)(1)-(3) of this section.

(f) Documentation of training and demonstrated competence
for each employee will be kept by the state MR facility’s human re-
source development office. Documentation shall include the name of
the training, the date of training, the name of the instructor or person
who assessed competence, a list of successfully demonstrated knowl-
edge and skills and the date knowledge and skills were assessed.

§415.365. References.
Reference is made to the following statutes and rules of the department:

(1) 42 CFR §§483.410-483.480 et. seq., (Conditions of
Participation for Intermediate Care Facilities for Persons with Mental
Retardation);

(2) 42 CFR §483.430;

(3) Chapter 405, Subchapter B of this title (relating to Pre-
scribing of Psychotropic Medication--Mental Retardation Facilities);

(4) §405.31 of this title (relating to Emergency Use of Psy-
chotropic Medications);

(5) §405.625 of this title (relating to Rights of Clients Re-
ceiving Residential Mental Retardation Services);

(6) Chapter 415, Subchapter I of this title (relating to Be-
havior Therapy in State Mental Retardation Facilities);

(7) §417.505 of this title (relating to Reporting Responsi-
bilities of all TDMHMR Employees, Agents, and Contractors: Reports
to the Texas Department of Protective and Regulatory Services (TD-
PRS)); and

(8) "Reportable Incidents in State Schools, State Centers,
State Operated Community-based MHMR Services, and Community
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Mental Health and Mental Retardation Centers with Intermediate Care
Facilities for the Mentally Retarded (ICF/MR)" dated March 25, 1996.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403685
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: June 23, 2004
Proposal publication date: January 23, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER I. BEHAVIOR THERAPY IN
STATE MENTAL RETARDATION FACILITIES
25 TAC §§415.401 - 415.412

The Texas Department of Mental Health and Mental Retardation
(department) adopts new §§415.401 - 415.412 of new Chapter
415, Subchapter I, governing behavior therapy in state mental re-
tardation facilities. The department adopts §§415.401, 415.403,
415.404, 415.406 - 415.408, and 415.411 with changes to the
text as proposed in the January 23, 2004, issue of the Texas
Register (29 TexReg 597). The department adopts §§415.402,
415.405, 415.409, 415.410, and 415.412 without changes.

The new subchapter ensures that the health, safety, welfare,
rights, and privileges of an individual residing in a state men-
tal retardation facility (state MR facility) are protected when staff
recommend utilizing highly restrictive procedures or restricting
rights or privileges to address the individual’s inappropriate be-
havior. Policies and procedures are outlined in the subchapter
that must be followed by a state MR facility when initiating, moni-
toring, and reporting behavior therapy programs. In addition, the
subchapter describes provisions and principles that support and
enhance the practice of applied behavior analysis and behavior
therapy.

The new subchapter replaces Chapter 405, Subchapter H,
governing behavior management--facilities serving persons with
mental retardation, the repeal of which is adopted contempo-
raneously in this issue of the Texas Register. The department
developed the new subchapter and related new Chapter 415,
Subchapter H, governing the use of restraint in state mental
retardation facilities, which is adopted contemporaneously in
this issue of the Texas Register, in response to recent and
considerable interest at the federal and state levels by legislators
and advocate/stakeholder groups, and by Texas and national
media in the use of restraint in all institutional settings.

In §415.404, a state MR facility is required to develop and imple-
ment written policies and procedures that, among other things,
emphasize the department’s commitment to providing treatment
and habilitation to an individual that is the least restrictive and
most effective alternative available and that is supportive and
positive. The state MR facility also is required to describe the
processes to be followed for obtaining consent or authorization
before implementing a functional analysis and a behavior therapy
program and to detail the training and demonstration of compe-
tence requirements for state MR facility staff.

In §415.405, the department describes general principles for be-
havior therapy programs that state, among other things, that be-
havior therapy programs must use only the least intrusive or re-
strictive intervention that effectively modifies or replaces a tar-
geted behavior. Another principle states that staff must ensure
that an individual who exhibits inappropriate behavior is treated
with compassion and respect, in addition to being provided with
effective and appropriate services.

The development, implementation, and monitoring of effective-
ness of behavior therapy programs are addressed in §415.406.
Subsection (a) specifies the conditions under which a written
behavior therapy program must be developed for an individual.
Subsection (b) specifies the requirements for implementing a
functional analysis. Criteria for the development of the behav-
ior therapy program are described in subsection (c). Review and
approval procedures are addressed in subsection (d), including
approval by the IDT, the state MR facility’s Human Rights Com-
mittee, and the behavior therapy committee. If the behavior ther-
apy program will involve the use of a highly restrictive procedure,
including restraint, subsection (e) provides additional criteria for
developing the program. Subsection (f) addresses monitoring by
the individual’s qualified mental retardation professional (QMRP)
to ensure that the behavioral objectives specified in the behavior
therapy program are being met.

Requirements for obtaining and documenting consent or autho-
rization for a functional analysis or a behavior therapy program
are described in §415.407. Section 415.409 describes the re-
porting requirements for a state MR facility regarding behavior
therapy programs that use highly restrictive procedures.

Minor language changes have been made throughout the sub-
chapter to update or correct references, for grammatical and or-
ganizational purposes, and for consistency and clarification.

Language in §415.406(b)(3)(A) regarding when a written proto-
col must be developed for a functional analysis has been revised
to require such a protocol when the functional analysis would in-
volve systematic changes in environmental and biological factors
that might adversely impact the individual. Language regarding
obtaining legally adequate consent in §415.406(b) and (c) and
§415.407 has been modified to clarify that the individual pro-
vides legally adequate consent and the LAR provides consent.
Language has been added to §415.406(c) to clarify that if an
individual is involved in a program outside the state MR facility
(e.g., attending public school or working), then the individual’s
IDT must invite staff of the outside program to participate in the
development of a behavior therapy program that will be imple-
mented while the individual is on the state MR facility campus.

The title of §415.407 has been modified to more accurately re-
flect the rule’s content and the definition of "legally adequate con-
sent." In subsection (a)(2), the requirement for a state MR facil-
ity to attempt (i.e., singular) to obtain consent from the LAR has
been changed to require the facility to make reasonable attempts
(i.e., multiple). Subsection (b) has been expanded to allow the
head of the state MR facility to authorize implementation of a
functional analysis or behavior therapy program in situations in
which the individual’s LAR has not responded to the facility’s at-
tempts to obtain consent and the LAR has been notified that the
head of the state MR facility may authorize implementation if the
LAR does not respond.

A hearing to accept oral and written testimony from members
of the public concerning the proposal was held on February 13,
2004, in Austin. No one provided testimony.
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Written comments concerning the proposal were submitted by
the parent/guardian of a state MR facility resident, Garland; Ad-
vocacy, Inc., Austin; Parent Association for the Retarded of Texas
(PART), Austin; The Arc of Texas, Austin; and Texas Council for
Developmental Disabilities, Austin.

One commenter stated that the proposed subchapter places
heavy emphasis on the use of behavior analysis and behavior
therapy to decrease specific behaviors and largely neglects
the potential for behavior analysis to assist in building de-
sired functional behaviors when not related to inappropriate
behaviors. The commenter further remarked that a state MR
facility, because it is certified as a Intermediate Care Facility
for Persons with Mental Retardation (ICF/MR), must provide
active treatment as described in the federal ICF/MR regulations
and recommended that that the new subchapter emphasize
the effectiveness of such techniques in acquiring, developing,
and shaping new skills to increase an individual’s level of inde-
pendence. The department responds it agrees that behavior
analysis and behavior therapy can indeed assist in acquiring,
developing, and shaping new skills to increase an individual’s
level of independence. The department explains, however,
that the subchapter is intended to address primarily those
aspects of behavior therapy that have the potential to affect the
health, safety, welfare, rights, and privileges of an individual
residing in a state MR facility, which are the use highly restrictive
procedures or the restriction of rights or privileges and responds
that clarifying language has been added to the purpose section.

Two commenters questioned why the new subchapter applies
only to state MR facilities. The commenters stated that a state
agency’s requirements for use of behavior therapy should be ap-
plied consistently in all ICFs/MR and reflect the less restrictive
environments typical of smaller public and private ICFs/MR. The
department responds that the new subchapter has been promul-
gated by the department in its role as a provider of residential
services, not as a regulatory agency.

Two commenters recommended that §415.401(1) be revised
to state that the subchapter’s purpose includes protecting the
rights of an individual’s LAR as well as those of the individual.
The commenters stated that when a full guardianship of an
individual is granted, many of the rights of the individual are
transferred to the guardian by the court and that the subchapter
must acknowledge this. The department disagrees with the
commenters’ recommendation and responds that the rights
of the individual protected by the rules do not "transfer" to a
court-appointed guardian. These rights include protection from
exploitation and abuse, access to appropriate treatment and
services, and freedom from mistreatment.

Two commenters stated that the department’s current rules con-
cerning behavior management are much more specific in de-
scribing the behavior therapy committee and its functions, and
recommended that the language in current §405.161 be incor-
porated into the new subchapter to provide a fuller picture of the
qualifications of members, how they are appointed, the respon-
sibilities of the committee, and the expectations of the members.
The commenters explained that current rule language states,
among other things, that members "shall be knowledgeable re-
garding individual rights" and "shall have the technical skills and
knowledge of applied behavior analysis necessary to evaluate
the adequacy of proposed behavior intervention programs." The

department responds that it is unnecessary to articulate mem-
bership qualification and notes that absence of such a require-
ment by rule would not automatically result in behavior therapy
committees having unqualified members.

Concerning the definition of "functional analysis" in §415.403, a
commenter stated that biological factors are difficult to assess
through a functional analysis performed by non-medical person-
nel. The commenter suggested that "inappropriate" not be used
in the definition because a functional assessment may be used
to evaluate the effect of environmental factors on appropriate
behavior, as well as inappropriate behavior. The department
responds that this subchapter is intended to address primarily
those aspects of behavior therapy that have the potential to affect
the health, safety, welfare, rights, and privileges of an individual
residing in a state MR facility, which are the use of highly re-
strictive procedures or the restriction of rights or privileges. This
intent is also reflected in the definition of "functional analysis."
The department declines to revise the definition as suggested
by the commenter.

Concerning the definition of "restraint" under "highly restrictive
procedure" in §415.403, a commenter recommended that the
word "normal" in the phrases "normal functioning of the whole
or a portion of an individual’s body" and "normal access by the
individual to a portion of the individual’s body" be replaced with
a more descriptive word when referring to behavior. The com-
menter stated that "normal" is not well defined and carries neg-
ative connotations, and suggested using "typical," "average," or
acceptable" instead. The department responds that use of "nor-
mal" in this definition refers to the individual’s physical move-
ment or access, not to the individual’s behavior. The department
declines to modify the language as recommended by the com-
menter.

Concerning the definition of "use of timeout room" under "highly
restrictive procedure" in §415.403, two commenters recom-
mended specifying whether the use of "time out" is voluntary.
The commenters stated that if "time out" is involuntary, staff
should document the frequency and duration of use not only
for the individual, but "across units, facilities, and time." The
department responds that "use of a timeout room" is a highly
restrictive procedure that may be used only as part of a behavior
therapy program for which consent (or authorization) has been
obtained; therefore, time out is considered voluntary, and the
department has not revised the rule language.

Two commenters recommended that the definition of "Human
Rights Committee" in §415.403 be revised to specify that at least
one member of a state MR facility’s committee must be the LAR
of an individual residing at that state MR facility. The depart-
ment responds that, although the proposed language does not
preclude an LAR from being a member of a state MR facility’s
HRC, the department declines to require such membership by
rule as recommended by the commenters.

Two commenters recommended that the definition of "legally ad-
equate consent" in §415.403 be revised to specify that an LAR
who has the right to consent on behalf of an individual must be
the person who is asked to provide legally adequate consent to
a behavior therapy program. The department responds that it
is unnecessary to revise the definition as recommended by the
commenters because an individual who has the ability to provide
legally adequate consent would not have an LAR with the right
to consent on the individual’s behalf. The department notes that
§415.407(a) requires the state MR facility to make reasonable
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attempts to obtain consent from the LAR of an individual who
lacks the ability to provide legally adequate consent.

Two commenters recommended that §415.404(a)(2)(A)(i) be re-
vised to add "least intrusive" as well as least restrictive and most
effective. The department agrees and has revised the language
as recommended by the commenters.

A commenter stated that §415.505(4), which states that "staff
must attempt to understand an individual’s motivation for engag-
ing in inappropriate behavior...," is inconsistent with the princi-
ples of behavior analysis. The commenter suggested that the in-
tention of this statement is to clarify that staff must be aware that
all behavior serves a purpose, and recommended that the state-
ment be reworded to place the emphasis on staff, as part of the
IDT, "systemically developing an understanding of the likes/dis-
likes/behavioral triggers of that individual and using that knowl-
edge appropriately to prevent inappropriate behavior." The de-
partment responds that it believes the proposed principle pro-
vides adequate guidance to staff and declines to revise the lan-
guage as recommended by the commenter.

Two commenters suggested revising §415.406(b)(3)(D) and
§415.406(d)(1) to state that the written protocol for a functional
analysis and the behavior therapy program must be approved by
the individual’s LAR as well as the individual’s IDT, the Human
Rights Committee, and the behavior therapy committee. The
commenters rejected a previous department explanation that
the LAR is a member of the IDT as inappropriately equating the
rights of the IDT with the rights of the LAR. The department
responds that review and approval of the required written
protocol for a functional analysis or the written behavior therapy
program is the clinical responsibility of facility staff. Consent
to a functional analysis that requires a written protocol and
consent to a behavior therapy program is the responsibility
of the individual or LAR. The department declines to add the
requirements as suggested by the commenters.

Concerning §415.406(e)(1)(A), which requires that before a
highly restrictive procedure is considered as part of a behavior
therapy program the individual’s record must have evidence
that other less restrictive, less intrusive interventions have been
employed and found to be ineffective in modifying or replacing
the targeted behavior, two commenters stated that the state MR
facility must search the individual’s records "over many years
or decades" if necessary to determine whether such evidence
exists. The department responds that the revision suggested
by the commenters is unnecessary. The department notes that
"evidence present in an individual’s record" is not limited to just
a portion of the record or to recent evidence.

Two commenters recommended that §415.406(f)(2) be revised
to require the QMRP to notify the individual’s LAR, in addition to
the treating psychologist, if the behavioral objectives specified in
an individual’s behavior therapy program are not being met, or if
significant changes in the individual’s behavior, functioning level,
or physical or medical condition occur. The department declines
to add language as suggested by the commenters because the
purpose of the requirement is to monitor the behavior therapy
program for effectiveness. The department notes that the LAR
may request notification from the state MR facility if the behav-
ioral objectives specified in an individual’s behavior therapy pro-
gram are not being met, or if significant changes in the individ-
ual’s behavior, functioning level, or physical or medical condition
occur.

Two commenters recommended that §415.407(a)(2) be revised
to require a state MR facility to make more than one attempt to
contact an individual’s LAR for consent to implement a behavior
therapy program. The department responds by adding language
stating the state MR facility will make reasonable attempts to
obtain consent from the LAR.

Two commenters recommended that §415.409 be revised to re-
quire the state MR facility to include in its quarterly report to the
department’s Central Office the date of the last review of each
behavior therapy program that uses a highly restrictive proce-
dure. The department responds that the purpose of the require-
ment recommended by the commenters is unclear and notes that
review dates for a behavior therapy program is significant to the
individual, LAR, and staff implementing the program. The de-
partment declines to add the requirement because it would not
provide meaningful data to Central Office.

The new subchapter is adopted under the Texas Health and
Safety Code (THSC), §532.015(a), which provides the Texas
Mental Health and Mental Retardation Board (board) with broad
rulemaking authority; THSC, §591.004, which requires the board
to ensure the implementation of the Persons with Mental Re-
tardation Act (THSC, Title 7, Subtitle D); and THSC, §592.002,
which requires the board to ensure the implementation of certain
rights enumerated in THSC, Chapter 592.

§415.401. Purpose.

The purpose of this subchapter is to:

(1) ensure that the health, safety, welfare, rights, and priv-
ileges of an individual residing in a state mental retardation facility
(state MR facility) are protected when staff recommend utilizing highly
restrictive procedures or restricting rights or privileges to address the
individual’s inappropriate behavior;

(2) outline policies and procedures for developing, imple-
menting, monitoring, and reporting behavior therapy programs; and

(3) describe principles that support and enhance the prac-
tice of applied behavior analysis and behavior therapy.

§415.403. Definitions.

The following words and terms when used in this subchapter shall have
the following meanings unless the context clearly indicates otherwise.

(1) Behavior services director--A person appointed by the
head of the state MR facility to chair the facility’s behavior therapy
committee and consult with program directors and who:

(A) is knowledgeable in the specifics of behavior ther-
apy principles and theory;

(B) is qualified to evaluate published behavior therapy
research studies; and

(C) has applied experience with behavior therapy tech-
niques.

(2) Behavior therapy--The application of applied behavior
analysis principles, cognitive therapies, and skills acquisition to clinical
problems with the intent of increasing adaptive behaviors and modify-
ing or replacing targeted behaviors with behaviors that are adaptive and
socially acceptable.

(3) Behavior therapy committee--Persons designated by a
state MR facility who are knowledgeable about applied behavior anal-
ysis and who:

(A) review, approve, and monitor behavior therapy pro-
grams; and
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(B) review, monitor, and make suggestions concerning
the state MR facility’s policies and procedures concerning behavior
therapy.

(4) CFR (Code of Federal Regulations)--The compilation
of federal agency regulations.

(5) Functional analysis--An assessment of environmental
and biological factors that may influence inappropriate behavior ex-
hibited by an individual.

(6) Head of the state MR facility--The superintendent of a
state school or the executive director of a state center.

(7) Highly restrictive procedures--

(A) Restraint--The use of manual pressure, except for
physical guidance or prompting of brief duration, or a mechanical de-
vice to restrict:

(i) the free movement or normal functioning of the
whole or a portion of an individual’s body; or

(ii) normal access by the individual to a portion of
the individual’s body.

(B) Use of timeout room--Placement of an individual
alone and under constant, direct staff supervision in an enclosed area
in which positive reinforcement is not available and from which egress
is denied by a closed door in accordance with Code of Federal Regula-
tions (CFR), Title 42, §483.450(c), concerning timeout rooms. The
term does not include circumstances in which staff remain in close
proximity to an individual who has been directed to an area that is re-
moved from regular activities.

(C) Application of aversive stimuli--Application of any
stimulus that may be unpleasant or noxious, startling, or painful such
that its intended effect is the suppression of the targeted behavior upon
which it is immediately contingent. Such stimuli include olfactory,
auditory, gustatory, tactile, and other stimuli that may result in physical
discomfort or pain.

(D) Effortful task--An activity requiring physical effort
by an individual that is directed or manually guided by staff. Examples
of effortful tasks include, but are not limited to:

(i) Required exercise--A procedure whereby an indi-
vidual performs and may be guided by staff to perform a series of physi-
cal movements that are incompatible with the undesirable response they
systematically follow. An example would be the guided movement of a
self-injurious individual’s arms through a series of positions away from
the body.

(ii) Negative practice--A procedure whereby an in-
dividual is required to repeatedly engage in an effortful task that is to-
pographically similar to the undesirable response the procedure sys-
tematically follows. An example is a program in which an individual
who strikes others is required to repeatedly hit a punching bag follow-
ing each occurrence of striking others.

(iii) Restitutional overcorrection--A procedure
whereby an individual is required to correct the consequences of a
disruptive response by performing a task that restores the environment
to a state even more improved than existed before the disruptive
behavior. An example would be the requirement that a disruptive
individual polish all the tables in the residence as a consequence of
knocking over one of them.

(iv) Positive practice overcorrection--A procedure
whereby an individual is required to repeatedly engage in an appro-
priate behavior related to the function of the undesirable response the

procedure systematically follows. An example is a program in which
an individual is required to repeatedly practice an appropriate social
behavior contingent upon exhibition of a targeted behavior.

(8) Human Rights Committee (HRC)--Persons designated
by a state MR facility in accordance with 42 CFR §483.440(f)(3),
concerning specially constituted committee, who review, approve and
monitor behavior therapy programs and review, monitor, and make
suggestions about the state MR facility’s policies, procedures, and
practices concerning behavior therapy programs.

(9) Interdisciplinary team (IDT)--Mental retardation pro-
fessionals and paraprofessionals and other concerned persons, as ap-
propriate, who assess an individual’s treatment, training, and habilita-
tion needs and make recommendations for services.

(A) Team membership always includes:

(i) the individual;

(ii) the individual’s LAR, if any; and

(iii) persons specified by a state MR facility who are
professionally qualified and/or certified or licensed with special train-
ing and experience in the diagnosis, management, needs, and treatment
of individuals with mental retardation.

(B) Other participants in IDT meetings may include:

(i) other concerned persons whose inclusion is re-
quested by the individual or the LAR; and

(ii) at the discretion of the state MR facility, persons
who are directly involved in the delivery of mental retardation services
to the individual.

(10) Individual--A person with mental retardation who re-
sides in a state MR facility.

(11) LAR (legally authorized representative)--A person au-
thorized by law to act on behalf of an individual with regard to a matter
described in this subchapter, and may include a parent, guardian, or
managing conservator of a minor individual, or a guardian of an adult
individual.

(12) Legally adequate consent--A term consistent with pro-
visions of the Texas Health and Safety Code (THSC), §591.006, which
states, in essence, that consent obtained from an individual with mental
retardation is legally adequate when each of the following conditions
has been met:

(A) legal status: The individual giving the consent:

(i) is 18 years of age or older, or younger than 18
years of age and is or has been married or had the disabilities of mi-
nority removed for general purposes by court order as described in the
Texas Family Code, Chapter 31; and

(ii) has not been determined by a court to lack ca-
pacity to make decisions with regard to the matter for which consent is
being sought.

(B) comprehension of information: The individual giv-
ing the consent has been informed of and comprehends the nature, pur-
pose, consequences, risks, and benefits of and alternatives to the pro-
cedure, and the fact that withholding or withdrawal of consent shall
not prejudice the future provision of care and services to the individual
with mental retardation; and

(C) voluntariness: The consent has been given volun-
tarily and free from coercion and undue influence.
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(13) State MR (mental retardation) facility--A state school
or state center operated by the department that provides residential ser-
vices to individuals with mental retardation.

(14) Targeted behavior--An inappropriate behavior exhib-
ited by an individual that the IDT has identified for modification or
reduction.

§415.404. General Provisions.

(a) Each state MR facility must have and implement written
policies and procedures concerning behavior therapy that:

(1) do not conflict with this subchapter or 42 CFR
§483.450(b), concerning the management of inappropriate behavior;

(2) emphasize the department’s commitment to:

(A) providing treatment and habilitation to an individ-
ual that is:

(i) the least restrictive, least intrusive, and most ef-
fective alternative available; and

(ii) supportive and positive; and

(B) reducing the necessity for the use of highly restric-
tive procedures or other restrictions of the rights and privileges of an
individual in behavior therapy programs;

(3) describe the process to be followed for obtaining, as ap-
propriate, legally adequate consent from an individual, consent from an
individual’s LAR, or authorization from the head of the state MR fa-
cility before implementing a behavior therapy program or a functional
analysis that requires a written protocol; and

(4) detail the training and demonstration of competence re-
quirements for state MR facility staff.

(b) The standards in this subchapter take precedence over
other applicable standards, including the Conditions of Participation
for Intermediate Care Facilities for Persons with Mental Retardation
(42 CFR §§483.410-483.480 et. seq.), whenever the other applicable
standards are less prescriptive.

§415.406. Development, Implementation, and Monitoring of Effec-
tiveness of Behavior Therapy Programs.

(a) When a behavior therapy program must be developed. An
individual’s treating psychologist, with input from the individual’s in-
terdisciplinary team (IDT), must develop a written behavior therapy
program for the individual if:

(1) the IDT recommends the use of a highly restrictive pro-
cedure or other restriction of the individual’s rights or privileges to
modify or replace a targeted behavior; or

(2) the individual is receiving medications intended
primarily for the treatment of a psychiatric disorder.

(b) Functional analysis.

(1) The individual’s treating psychologist must implement
a functional analysis before developing a behavior therapy program.

(2) If an individual participates in a program outside the
state MR facility (e.g., attending public school or working), the func-
tional analysis must involve the outside program. The state MR facility
must invite staff of the outside program to participate in the functional
analysis.

(3) The individual’s treating psychologist must develop a
written protocol if the functional analysis will involve any of the fol-
lowing:

(A) systematic changes in environmental and biological
factors that might adversely impact the individual;

(B) evaluation of a highly restrictive procedure; or

(C) a significant risk of injury to the individual or others
(e.g., the targeted behavior involves severe self-injury or aggression
towards others).

(4) A written protocol, as required in paragraph (3) of this
subsection, must:

(A) be developed by the treating psychologist;

(B) describe the specific procedures or environmental
variables to be manipulated;

(C) describe the length of time required for each phase;
and

(D) be reviewed and approved by:

(i) the individual’s IDT;

(ii) the state MR facility’s behavior services direc-
tor; and

(iii) the chair of the state MR facility’s Human
Rights Committee (HRC).

(5) Before implementing a functional analysis that requires
a written protocol a state MR facility must ensure that staff:

(A) obtain legally adequate consent, consent, or autho-
rization in accordance with §415.407(a) or (b) of this title (relating to
Requirement to Obtain Legally Adequate Consent, Consent, or Autho-
rization); and

(B) document the legally adequate consent, consent, or
authorization in the individual’s record.

(c) Development of behavior therapy program.

(1) If an individual participates in a program outside the
state MR facility (e.g., attending public school or working), the individ-
ual’s IDT must invite staff of the outside program to participate in the
development of a behavior therapy program that will be implemented
while the individual is on the state MR facility campus.

(2) If the individual’s treating psychologist and IDT deter-
mine that an individual’s behavior therapy program should include a
highly restrictive procedure, then the determination of which proce-
dure to use must be based on:

(A) evidence documented in professional and scientific
literature of the probability that the specific technique or procedure:

(i) will be effective in modifying or replacing a tar-
geted behavior; and

(ii) is appropriate for an individual’s cognitive func-
tioning level, size, weight, known physical, medical, and emotional
condition, and age; and

(B) the results of the functional analysis.

(3) As required by 40 TAC §90.42(e)(4)(A) (relating to
Standards for Facilities Serving Persons with Mental Retardation or
Related Conditions), if restraint is the highly restrictive procedure
being considered by the individual’s IDT as an intervention in a
behavior therapy program, a physician must participate on the IDT
concur with the IDT’s recommendation concerning the use of restraint.

(4) An individual’s behavior therapy program must be de-
veloped and implemented as described in this subchapter and 42 CFR
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§483.450 (Condition of Participation: Client Behavior and Facility
Practices).

(5) The written behavior therapy program must:

(A) describe the targeted behavior;

(B) describe reliable and representative baseline data
indicating the frequency and severity of the targeted behavior;

(C) summarize the results of the functional analysis;

(D) specify behavioral objectives;

(E) describe detailed procedures for implementation of
the behavior therapy program to include:

(i) the chosen intervention;

(ii) the recommended replacement behavior and
how it is to be introduced; and

(iii) the techniques to prevent the occurrence of the
targeted behavior;

(F) provide instructions for an evaluation of the individ-
ual by a nurse for injuries and overall well-being after the individual is
released from restraint, if restraint is the chosen intervention and the
IDT determines that an evaluation by a nurse is necessary;

(G) describe methods for evaluating the program’s ef-
fectiveness to include collection and analysis of data;

(H) describe procedures for making timely revisions to
the program based on an analysis of data if the specified behavioral
objectives are not met; and

(I) specify the timeframes for reviewing the program.

(d) Review and approval of and consent to a behavior therapy
program. Prior to implementation of a behavior therapy program, the
state MR facility must ensure that:

(1) the behavior therapy program is reviewed and approved
by:

(A) the individual’s IDT;

(B) the state MR facility’s HRC; and

(C) the state MR facility’s behavior therapy committee;

(2) staff obtain legally adequate consent, consent, or autho-
rization in accordance with §415.407(a) or (b) of this title (relating to
Requirement to Obtain Legally Adequate Consent, Consent, or Autho-
rization); and

(3) staff document the legally adequate consent, consent,
or authorization in the individual’s record.

(e) Use of a highly restrictive procedure.

(1) Except as described in paragraph (2) of this subsection,
a behavior therapy program utilizing a highly restrictive procedure will
not be approved by an individual’s IDT, the state MR facility’s HRC,
or the state MR facility’s behavior therapy committee unless a behav-
ior therapy program that utilizes less restrictive procedures has been
systematically attempted and failed to modify or replace the targeted
behavior. Procedures for teaching replacement behaviors must be im-
plemented simultaneously.

(A) If a highly restrictive procedure is being considered,
evidence must be present in the individual’s record that describes other
less restrictive and less intrusive interventions, including verbal or other
de-escalative interventions, that have been utilized and found to be in-
effective in modifying or replacing the targeted behavior.

(B) If the highly restrictive procedure being considered
is restraint the individual’s IDT must:

(i) obtain written authorization from a physician, ad-
vanced practice nurse, or physician assistant stating that the individual
has no known physical or medical condition that would constitute a risk
to the individual during the use of restraint;

(ii) consider other factors that might be contraindi-
cations to the use of restraint, including the individual’s cognitive func-
tioning level, size, weight, emotional condition, including whether the
individual has a history of having been physically or sexually abused,
and age; and

(iii) limitations on specific techniques or mechani-
cal devices for restraint as documented in the individual’s record in
accordance with §415.355(b)(2) and (c) of this title (relating to Gen-
eral Principles for the Use of Restraint).

(C) If the individual’s medical condition changes and
becomes a contraindication to the use of restraint, the physician must
review the authorization.

(D) The state MR facility’s HRC must approve any sig-
nificant increase in the intensity or duration of a highly restrictive pro-
cedure, unless the behavior therapy program specifies the conditions
under which an increase may occur.

(2) If an individual’s inappropriate behavior is so severe
(i.e., life threatening) or of such duration that other therapeutic ap-
proaches are currently precluded, the individual’s IDT, the HRC, and
the behavior therapy committee may approve and the state MR facil-
ity may implement a behavior therapy program that utilizes a highly
restrictive procedure without first attempting a behavior therapy pro-
gram that utilizes less restrictive procedures.

(f) Monitoring by qualified mental retardation professional
(QMRP).

(1) The individual’s QMRP, as defined in 42 CFR
§483.430(a), concerning qualified mental retardation professional,
must review the behavior therapy program to assess whether the
specified behavioral objectives are being met:

(A) during the quarterly review of the Individual Plan
of Care; or

(B) more frequently, if the QMRP believes changes in
the individual’s behavior, functioning level, or physical, or medical
condition warrant it.

(2) If the individual’s QMRP determines that the behav-
ioral objectives specified in the program are not being met, or that
significant changes in the individual’s behavior, functioning level, or
physical or medical condition have occurred, the QMRP must notify
the individual’s treating psychologist.

§415.407. Requirement to Obtain Legally Adequate Consent, Con-
sent, or Authorization.

(a) Except as provided in subsection (b) of this section, a state
MR facility must obtain legally adequate consent or consent in accor-
dance with this subsection before implementing a functional analysis
that requires a written protocol or a behavior therapy program.

(1) If an individual has the ability to provide legally ade-
quate consent, the state MR facility will attempt to obtain legally ade-
quate consent from the individual.

(2) If an individual lacks the ability to provide legally ade-
quate consent and has an LAR, the state MR facility will make reason-
able attempts to obtain consent from the LAR.
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(3) Efforts taken by the state MR facility to obtain legally
adequate consent from an individual or consent from an LAR must be
documented in the individual’s record.

(b) The head of the state MR facility, in accordance with Texas
Health and Safety Code, §592.054, may authorize implementation of a
functional analysis that requires a written protocol or a behavior therapy
program only if:

(1) the individual lacks the ability to provide legally ade-
quate consent and does not have an LAR; or

(2) the individual lacks the ability to provide legally ade-
quate consent and the individual’s LAR:

(A) has not responded to the state MR facility’s
attempts to obtain the LAR’s consent; and

(B) has been notified that the head of the state MR fa-
cility may authorize implementation of a behavior therapy program if
the LAR does not respond.

(c) An individual with the ability to provide legally adequate
consent or the LAR of an individual who lacks the ability to provide
legally adequate consent may:

(1) withhold consent to the implementation of a functional
analysis that requires a written protocol or a behavior therapy program;
or

(2) withdraw consent at any time to the continued imple-
mentation of a functional analysis that requires a written protocol or a
behavior therapy program.

(d) If legally adequate consent is withheld or withdrawn by
an individual or if consent is withheld or withdrawn by an LAR as
described in subsection (c) of this section:

(1) state MR facility staff must document in the individ-
ual’s record the time, date, and circumstances under which the with-
holding or withdrawal of consent occurred; and

(2) the individual’s IDT must convene to discuss alterna-
tive interventions to address the targeted behavior.

(e) The consent or authorization to implement a behavior ther-
apy program must be reviewed by the individual’s IDT and the state
MR facility’s HRC at least annually and upon any substantive modifi-
cation of the program or significant change in the individual’s medical
condition.

§415.408. Use of Restraint.

If restraint is used as part of a behavior therapy program, it must be
implemented as described in §415.355 of this title (relating to General
Principles for the Use of Restraint) and §415.357 of this title (relating
to Use of Restraint in a Behavior Therapy Program).

§415.411. References.

Reference is made to the following statutes and regulations:

(1) 42 CFR §§483.410-483.480 et. seq., (Conditions of
Participation for Intermediate Care Facilities for Persons with Mental
Retardation);

(2) 42 CFR §483.430(a), concerning qualified mental re-
tardation professional;

(3) 42 CFR §483.440(f)(3), concerning specially consti-
tuted committee;

(4) 42 CFR §483.450 (Condition of Participation: Client
Behavior and Facility Practices);

(5) 42 CFR §483.450(b), concerning the management of
inappropriate behavior;

(6) 42 CFR §483.450(c), concerning timeout rooms;

(7) Texas Family Code, Chapter 31;

(8) Texas Health and Safety Code (THSC), §591.006;

(9) THSC, §592.054;

(10) §415.355 of this title (relating to General Principles
for the Use of Restraint) and §415.357 of this title (relating to Use of
Restraint in a Behavior Therapy Program); and

(11) 40 TAC §90.42(e)(4)(A) (relating to Standards for Fa-
cilities Serving Persons with Mental Retardation or Related Condi-
tions).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 3, 2004.

TRD-200403686
Rodolfo Arredondo
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: June 23, 2004
Proposal publication date: January 23, 2004
For further information, please call: (512) 206-5232

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER D. DRIVER IMPROVEMENT
37 TAC §15.81, §15.89

The Texas Department of Public Safety adopts an amendment to
§15.81 and new §15.89, concerning Driver Improvement, without
changes to the proposed text as published in the April 16, 2004,
issue of the Texas Register (29 TexReg 3776).

Amendment of §15.81 and new §15.89 are necessary due to
the passage of Tex H.B. 3588, 78th Leg., R.S. (2003). This bill
created the Driver Responsibility Program, Texas Transportation
Code (TRC), Chapter 708 and requires the department to iden-
tify by rule a listing of moving violations applicable to this program
and administrative actions.

Amendment to §15.81 deletes the definition of "moving violation"
and renumbers the remaining paragraphs.

New §15.89 is created to address the "moving violation" defini-
tion, provides a table listing moving violations, and whether or
not the violation would be assessed points under the Driver Re-
sponsibility Program.

No comments were received regarding adoption of the amend-
ment and new section.
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The amendment and new section are adopted pursuant to Texas
Government Code, §411.004(3), which authorizes the Public
Safety Commission to adopt rules considered necessary for
carrying out the department’s rules, and Texas Transportation
Code, §708.052, which requires the department to designate
offenses that constitute moving violations of the traffic law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403663
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: June 22, 2004
Proposal publication date: April 16, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
CHAPTER 25. SAFETY RESPONSIBILITY
REGULATIONS
37 TAC §§25.1 - 25.18

The Texas Department of Public Safety adopts the repeal of
§§25.1 - 25.18, concerning Safety Responsibility Regulations,
without changes to the proposed text as published in the April
16, 2004, issue of the Texas Register (29 TexReg 3777).

Repeal of the sections is necessary due to substantial revisions
having been made. The last amendment to this chapter occurred
in 1999, and revisions are now needed to clearly outline and sup-
port the implementation of the Safety Responsibility Act, Texas
Transportation Code, Chapter 601. Adoption of the repeals is
filed simultaneously with the adoption of new §§25.1 - 25.8 which
implement the provisions of the Safety Responsibility Act.

No comments were received regarding adoption of the repeals.

The repeals are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work and Texas Transportation Code, Chapter 601.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403661
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: June 22, 2004
Proposal publication date: April 16, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
37 TAC §§25.1 - 25.8

The Texas Department of Public Safety adopts new §§25.1
- 25.8, concerning Safety Responsibility Regulations, without

changes to the proposed text as published in the April 16, 2004,
issue of the Texas Register (29 TexReg 3777).

Adoption of the new sections is necessary in order to outline
and support the implementation of the Safety Responsibility Act,
Texas Transportation Code, Chapter 601. Adoption of the new
sections is filed simultaneously with the adoption for repeal of
current §§25.1 - 25.18.

New §25.1 establishes the criteria for determining whether action
can be taken to suspend a driver license and/or vehicle registra-
tion in an accident case. The department will not initiate suspen-
sion action unless proper documentation is received for review
and the suspension action can be completed within 20 months
of the accident date. The documents received are subject to re-
lease under the Public Information Act.

New §25.2 provides the method by which the enforcement in
§25.1 is processed and the types of compliance accepted for re-
instatement of driver license; provides for an administrative hear-
ing if a written request is received in a timely manner; indicates
the types of compliance documents that are acceptable and the
fee required for reinstatement of driver license; and provides for
reinstatement of driver license after two years from the accident
if no judgment has been filed.

New §25.3 establishes the method by which suspension action
is initiated following an unsatisfied judgment and the types of
compliance accepted for reinstatement. The section further pro-
vides for suspension following a default on a court approved in-
stallment agreement or agreed judgment and has a provision by
which a debtor can have the license reinstated by proving liability
coverage for the accident out of which the judgment arose.

New §25.4 defines the procedure for reciprocity suspension ac-
tion resulting from an out-of-state accident and what documents
are acceptable to initiate such suspensions. Also states what
is acceptable as compliance and the fee required for reinstate-
ment.

New §25.5 establishes the criteria for suspension action follow-
ing a second or subsequent conviction for failure to maintain
financial responsibility and the compliance acceptable for rein-
statement. The section further provides for the department to
waive the filing of evidence of financial responsibility for the fu-
ture if the individual can show satisfactory evidence that he was
covered by liability insurance at the time the offense occurred.
Also allows the department to suspend a driver license if the in-
surance company notifies the department that the proof on file
has been canceled.

New §25.6 defines the SR-22 insurance certificate; explains
when it is required and the duration of the requirement. The
section also defines the form SR-26 which must be filed by the
insurance carrier to cancel the SR-22.

New §25.7 defines self insurance; the documents necessary to
establish self insurance; and how the certificates are issued by
the department.

New §25.8 outlines the cost of the reinstatement fee.

No comments were received regarding adoption of the new sec-
tions.

The new sections are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work and Texas Transportation Code, Chapter 601.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 2, 2004.

TRD-200403662

Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: June 22, 2004
Proposal publication date: April 16, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
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Texas Department of Agriculture
Request for Proposals - Texas Yes! Matching Fund Program

The Marketing and Promotion Division of the Texas Department of
Agriculture (the department) hereby requests proposals for the Texas
Yes! matching fund program projects for the period of September 1,
2004, through August 31, 2005. The Texas Yes! Hometown STARS
matching fund program is a matching funds reimbursement program
designed to directly promote tourism in rural Texas by developing pro-
motional campaigns based on project requests submitted by successful
applicants. Program and project proposal application information can
be obtained at: www.texasyes.org or by contacting the Funding Coor-
dinator at (512) 463-7731 or (866) 4TEX-YES. This request for pro-
posals supersedes the previous request for proposals published by the
department in the November 28, 2003, issue of the Texas Register (28
TexReg 10805).

Eligibility. To be eligible for participation in the matching funds pro-
gram, an applicant must be a Texas Yes! Community Member who is
a city or county, and is in good standing with the Texas Department
of Agriculture. A Texas Yes! Community Member who is a city or
county can submit a proposal on behalf of an event, festival or fair.
The community member will be responsible for providing the sales tax
information, other economic impact information, and any additional
documentation or information requested by the department to indicate
the impact of the project on the community or region. The department
has the sole discretion to determine whether a project meets program
eligibility requirements.

Proposal Requirements. To apply for Texas Yes! Hometown STARS
matching funds a community member who is a city or county must: (i)
prepare and submit a project request in accordance with this RFP; (ii)
submit a sworn affidavit disclosing any existing or potential conflict
of interest related to the evaluation of the project plan by Texas Yes!
Hometown STARS; and (iii) acknowledge that the applicant will notify
the department of any change in the status of the project. The deadline
for submission of project requests is July 12, 2004. The department
will only consider the first fifteen applications that it receives.

Each project proposal must use the Texas Yes! Hometown STARS
project proposal form. Each project request submitted by an eligible
applicant must describe the advertising or other market- oriented pro-
motional activities to be carried out using matching funds and must
include a cover page including the name, title and address of applicant
and agent; a detailed specific narrative that contains a brief description
of the community or city, a brief description of the tourism event that
will be promoted, dates and location of the tourism event, why the ap-
plicant wants to promote the event, how the matching funds will be used
to promote the tourism event, how will Texas Yes! Hometown STARS
matching funds improve the event, how will the Texas Yes! program
be promoted as part of the promotional campaign, how will the appli-
cant work with other entities to promote the event, what impact is ex-
pected from the event and how the applicant will collect the necessary
data to measure the impact of the promotion; a detailed budget/activ-
ity request; a signed original Resolution Authorizing Application from
the governing body of the applicant; a signed original Reimbursement

Guidelines document and a signed original Acknowledgement. Please
send one original for initial review by the Funding Coordinator and
then follow up with 16 additional copies, when requested by the Fund-
ing Coordinator that will be distributed to the Review Committee.

All approved projects must be completed by August 31, 2005, or the
date specified in the project contract, whichever is earlier. All approved
projects will be subject to audit and periodic reporting requirements.

Proposals should be submitted to: Debbie Wall, Funding Coordina-
tor, Texas Department of Agriculture, 1700 North Congress Avenue,
11th Floor, Austin, Texas 78701. Ms. Wall may be contacted by tele-
phone at (512) 463-7731, by fax at (512) 936- 4469 or e-mail at deb-
bie.wall@agr.state.tx.us for additional information about preparing the
proposal.

All qualifying proposals will be evaluated by the Texas Yes! Home-
town STARS Review Team who are appointed by the Commissioner
of Agriculture. The Texas Yes! Hometown STARS Review Team are
representatives from the following areas: media, print, travel indus-
try, art, agricultural tourism, rural economic development, historical
preservation, cultural diversity, entertainment industry, GO TEXAN
Partner Program and awarded Texas Yes! communities. Proposals will
be selected for reimbursement funding on a competitive basis. The pro-
posals will be rated in ten general categories by the Texas Yes! Home-
town STARS. The ten categories are as follows: (i) the proposal dis-
plays a well planned vision for the tourism event promotion; (ii) the
proposal presents concrete goals for this project; (iii) the proposal is
unique and innovative; (iv) the anticipated results indicate a good re-
turn on investment; (v) the proposal includes efforts to effectively uti-
lize regional resources; (vi) the event offers good potential to draw new
and returning visitors from outside the area; (vii) the promotion will
further enhance the Texas Yes! program with a high level of visibility
for Texas Yes!; (viii) the proposed budget is appropriate and well de-
veloped; (ix) the proposal includes a well conceived and tangible plan
for impact measurement; and (x) based on the information in the pro-
posal, the promoted event appears to have a high probability for success
with room to expand and grow. The Texas Department of Agriculture’s
Texas Yes! Hometown STARS Review Committee will base its award
decisions on the Texas Yes! Hometown STARS -Review Team’s rec-
ommendations and each applicant’s overall score. The factors that
the department will consider when evaluating each application are
subject to change, without notice, at the discretion of the depart-
ment.

Only project requests that further or enhance the department’s Texas
Yes! Program and are submitted by applicants physically located in
Texas will be funded. The department reserves the right to terminate
any award if it determines, in its sole discretion, that a project does not
further or enhance the goals of the Texas Yes! Program.

The announcement of the grant awards will be made by the Marketing
Coordinator for Texas Yes! after the first fifteen applications received
by the department have been fully considered.

TRD-200403775
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Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: June 9, 2004

♦ ♦ ♦
Office of the Attorney General
Texas Clean Air Act, and Texas Water Code Enforcement
Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Clean Air Act, and the Texas Water Code. Before the State may settle
a judicial enforcement action under the Water Code, the State shall per-
mit the public to comment in writing on the proposed judgment. The
Attorney General will consider any written comments and may with-
draw or withhold consent to the proposed agreed judgment if the com-
ments disclose facts or considerations that indicate that the consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the Code.

Case Title and Court: Harris County, Texas and the State of Texas
v. Aubrey S. Labuff and Associates Construction Co., Inc., Cause No.
2003-49426, 270th Judicial District Court of Harris County, Texas

Nature of Defendant’s Operations: Defendants operate several land
clearing businesses throughout Harris County. Defendants were cited
numerous times for violations due to the improper use of a trench burn-
ers to dispose of solid waste.

Proposed Agreed Judgment: The Agreed Final Judgment and Perma-
nent Injunction provides for civil penalties, attorney’s fees and com-
pliance with injunctive provisions against Aubrey S. Labuff and Asso-
ciates Construction Co., Inc. Defendant Aubrey S. Labuff and Asso-
ciates Construction Co., Inc., agreed to pay $17,125.00 in civil penal-
ties, and $2,000.00 in attorney’s fees, amounts to be split evenly be-
tween the State of Texas and Harris County, and all court costs.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed settle-
ment should be directed to Lisa Sanders Richardson, Assistant Attor-
ney General, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911.
Written comments must be received within 30 days of publication of
this notice to be considered.

For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at 512 463-2110.

TRD-200403752
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: June 8, 2004

♦ ♦ ♦
Texas Health and Safety Code, Texas Clean Air Act and Texas
Water Code Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Health and Safety Code (Texas Solid Waste Disposal Act and Texas
Clean Air Act) and the Texas Water Code. Before the State may settle
a judicial enforcement action under the Water Code, the State shall per-
mit the public to comment in writing on the proposed judgment. The

Attorney General will consider any written comments and may with-
draw or withhold consent to the proposed agreed judgment if the com-
ments disclose facts or considerations that indicate that the consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the Code.

Case Title and Court: Harris County, Texas and the State of Texas v.
Houston Chemical Services, Inc., Cause No. 2002-34902, in the 157th
Judicial District Court of Harris County, Texas

Nature of Defendant’s Operations: Defendant Houston Chemical Ser-
vices, Inc., ("HCS") pre-treated (neutralized) industrial wastewater to
be disposed at another company’s facility. The waste and air viola-
tions occurred at its facility in Houston, Texas. Harris County deter-
mined that the HCS facility emitted nuisance odors on several dates.
The odors apparently came from several of the tanks and the two storm
water ponds at the HCS facility. Harris County and the State also deter-
mined that HCS had processed, stored, and disposed of waste without
a permit and committed other industrial solid waste violations.

Proposed Agreed Judgment: The proposed Agreed Final Judgment
and Permanent Injunction is in favor of Harris County, Texas and the
State in the amount of One Million Three Hundred and Fifty Dol-
lars ($1,350,000.00) in civil penalties to be equally divided between
Harris County and the State of Texas. Defendant is also required to
pay attorney fees in the amount of Seventy-Five Thousand Dollars
($75,000.00) to Harris County, Texas, and Seventy-Five Thousand Dol-
lars ($75,000.00) to the State of Texas.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment and Permanent Injunction should be
reviewed. Requests for copies of the judgment, and written comments
on the proposed settlement should be directed to Anthony W. Bene-
dict, Assistant Attorney General, Office of the Texas Attorney General,
P.O. Box 12548, Austin, Texas 78711-2548, (512) 463-2012, facsimile
(512) 320-0911. Written comments must be received within 30 days
of publication of this notice to be considered.

For information regarding this publication, you may contact A.G.
Younger, Agency Liaison, at (512) 463-2110.

TRD-200403760
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: June 8, 2004

♦ ♦ ♦
Texas Building and Procurement Commission
Invitation for Bid (IFB) Notice

TBPC Project No. 03-026-7021

Project Name: Laredo DPS pavement, accessibility, and drainage re-
pairs, Department of Public Safety, 1901 Bob Bullock Loop, Laredo,
TX 78043, for the Department of Public Safety.

Sealed Bids for this project will be received until 3:00 P.M., Friday,
July 5, 2004, at the 4th Floor Reception, 1711 San Jacinto, Austin,
TX 78701. See the IFB for other delivery choices.

Plans and specifications may be obtained from A/E J. F. Thompson,
Inc., 6110 Clarkson Lane, Houston, TX 77055 (P) 713.956.4100, (F)
713.956.4121, for a deposit of $25.00, refundable upon return of a com-
plete, unmarked set(s).

A Pre-Bid Conference will be held at Department of Public Safety,
1901 Bob Bullock Loop, Laredo, TX 78043, at 10:00 a. m., Friday,
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June 11, 2004. Only bids submitted on the official Contractor’s Bid
Form found in the project Manual will be accepted.

The IFB may be obtained by contacting TBPC Internal Procurement,
Attn: Deborah Norwood (Fax: 512.463.3360), deborah.nor-
wood@tbpc.state.tx.us or through the Electronic State Business Daily
at:

http://esbd.tbpc.state.tx.us; then enter the Agency Req. No. "303-4-
11259" in the blank provided and click FIND.

TRD-200403677
Cynthia de Roch
General Counsel
Texas Building and Procurement Commission
Filed: June 3, 2004

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
for the following project during the period of May 27, 2004, through
June 2, 2004. The public comment period for these projects will close
at 5:00 p.m. on July 9, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: Texas Department of Transportation; Location: The
project is located in wetlands adjacent to the Gulf Intracoastal Water-
way (GIWW), at FM 2031, south of the City of Matagorda, Matagorda
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled: Matagorda, Texas. Approximate UTM Coordinates in
NAD 27 (meters): Zone 15; Easting: 210211; Northing: 3176898.

Project Description: The applicant proposes to replace the existing
swing bridge with a fixed bridge structure. The project will require
the placement of 1.49 acres of jurisdictional fill for the structural sup-
ports and approaches, including a new public access road from FM
2031 to the GIWW. The impacted wetlands are dominated by saltwort
(Batis maritima), and at slightly higher elevations, bushy sea-ox-eye
daisy (Borrichia frutescens), bigleaf sumpweed (Iva frutescens), sea-
side goldenrod (Solidago sempervirens), and Gulf cordgrass (Spartina
spartinae). The project also includes potential temporary impacts to
2.74 acres of jurisdictional wetlands in areas designated for regrad-
ing/reshaping on the project plans. These areas will potentially be used
as temporary work areas, construction laydown areas, and may or may
not be impacted. All of these areas impacted, as by rutting from heavy
equipment, will be restored to pre-construction contours upon project
completion. In addition, board mats will be used to minimize impacts
to the extent practicable. The proposed fixed bridge supports will in-
clude temporary dewatering within sheet pile walls at the north and
south embankments followed by the construction of permanent sheet
pile retaining walls at the same embankments. To offset unavoidable

impacts, the applicant proposes to utilize the prior in-lieu-fee agree-
ment made with The Nature Conservancy (TNC) and permitted under
Permit 22935(01) for the construction of a breakwater for erosion con-
trol and the protection of habitat near the mouth of Mad Island Bayou,
Matagorda County. The mitigation the applicant agreed to for Permit
22935(01) was generally agree to be in excess of that necessary to off-
set those impacts and language in that permit alludes to utilizing the
TNC mitigation in consideration of future unspecified impacts. The
applicant would like to utilize the remaining credit for the construction
of the Mad Island Bayou breakwater to mitigate the impacts of the cur-
rent project.

CCC Project No.: 04-0177-F1; Type of Application: U.S.A.C.E. per-
mit application #23389 is being evaluated under §404 of the Clean Wa-
ters Act (33 U.S.C.A. §1251-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the application listed above may be obtained
from Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at (512) 475-0680.

TRD-200403772
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: June 9, 2004

♦ ♦ ♦
Notice of Revision of General Concurrence #1

The Texas Coastal Coordination Council (Council) has revised General
Concurrence #1, a Council document concerning Council procedures
for the review of U.S. Army Corps of Engineers, Galveston District
(Corps) actions. The purpose of General Concurrence #1 is to mini-
mize the scope and duration of Council review of certain Corps actions
for consistency with the goals and policies of the Texas Coastal Man-
agement Program (CMP). As originally issued, General Concurrence
#1 provided for a 15-day review period for the Council’s consistency
review of those activities permitted by the Corps under Letters of Per-
mission (33 CFR §325.2(e)(1)). The revisions to General Concurrence
#1 include the addition of 15-day coordination notices, which the Corps
issues for Oil Field Development Specific Permits, Project Revisions,
Minor Modifications, and extensions of time. These federal actions
are now in the list of Corps actions that are subject to the 15-day re-
view period under General Concurrence #1. The revisions also include
changes to clarify the purpose and scope of General Concurrence #1
and its notification and review procedures.

The Council is authorized to amend General Concurrence #1 under 31
Texas Administrative Code (TAC) §506.28 and §506.35 and 15 Code
of Federal Regulations (CFR) §930.53(b).

The revised General Concurrence #1, as well as information concerning
the Council and its duties, may be found on the Texas General Land
Office website at http://www.glo.state.tx.us/coastal/ccc.html.

Requests for copies of the revised General Concurrence #1 may be
submitted to Diane P. Garcia, Council Secretary, Coastal Coordina-
tion Council, P.O. Box 12873, Austin, Texas, 78711-2873, diane.gar-
cia@glo.state.tx.us, facsimile (512) 475-0680, phone (512) 463-5385.
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TRD-200403771
Larry L. Laine
Chief Clerk/Deputy Commissioner, General Land Office
Coastal Coordination Council
Filed: June 9, 2004

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 06/14/04 -- 06/20/04 is 18% for Consumer 1/Agri-
cultural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 06/14/04 -- 06/20/04 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200403765
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: June 9, 2004

♦ ♦ ♦
Texas Education Agency
Notice of Correction: Request for Applications (RFA)
Concerning Even Start and Family Literacy Program, 2004
- 2005

The Texas Education Agency (TEA) published Request for Applica-
tion (RFA) #701-04-011 concerning the Even Start Family Literacy
Program in the April 23, 2004, issue of the Texas Register (29 TexReg
3995).

The TEA is amending the Deadline for Receipt of eGrant Applications
paragraph in the Texas Register Notice to read, "Applications must be
received by the Document Control Center of the TEA by 5:00 p.m.
(Central Time), Thursday, July 1, 2004, to be considered for funding."
This correction reflects a change from the original deadline date of
Thursday, June 17, 2004.

Further Information. For clarifying information about the RFA, contact
Carlos Garza, Division of Discretionary Grants, TEA, (512) 463-9269.

TRD-200403769
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: June 9, 2004

♦ ♦ ♦
Request for Applications Concerning Texas High School
Completion and Success Grant, Cycle 2

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-04-036 to
implement programs that target 9th through 12th grade students from
school districts and open-enrollment charter schools. A shared services

arrangement of school districts also may apply. A district must serve
as the fiscal agent. A local educational agency that has the following is
eligible to apply: (1) one or more high schools with an overall campus
passing rate of 50 percent or lower for all tests taken on the 10th grade
Texas Assessment of Knowledge and Skills (TAKS) during the spring
2004 administration and/or (2) one or more high schools with a 2003
(Class of 2002) Completion Rate (graduates, continuing students, and
GED recipients as a percentage of total students in the class) for All
Students that is less than 90 percent, and (3) the high schools identi-
fied above are not currently receiving funding under the Texas High
School Completion and Success Grant Program.

Description. The purpose of this program is to support the establish-
ment and implementation of comprehensive high school completion
and success initiatives. The grant program will target under-per-
forming high schools and high schools with low student completion
rates through student-focused competitive intervention grants that will
provide direct and indirect (support) services to students in Grades 9
through 12. Its goals are to (1) increase student achievement, as evi-
denced through improved TAKS scores and increased credit accrual;
(2) increase the number of students who graduate in four years after
entering 9th grade; and (3) increase the number of students who grad-
uate college-ready, as demonstrated through credit accrual, Advanced
Placement/International Baccalaureate participation, and enrollment
in rigorous coursework in a college-preparatory curriculum.

Dates of Project. The Texas High School Completion and Success
Grant, Cycle 2, will be implemented during the 2004-2005 and 2005-
2006 school years. Applicants should plan for a starting date of no ear-
lier than October 1, 2004, and an ending date of no later than August
31, 2006. The grant period will be 22 months.

Project Amount. Approximately $20 million is available for funding
approximately 100 projects. The grant request may not be less than
$15,000 or greater than $600,000 per district.

Applicant’s Conference. Prospective applicants will be provided an op-
portunity to receive general and clarifying information from TEA about
the scope of the Texas High School Completion and Success Grant,
Cycle 2. This Applicant’s Conference will be held on Monday, July
12, 2004, from 9:00 a.m. until 12:00 p.m. on the Texas Educational
Telecommunications Network (TETN).

Selection Criteria. Applications will be selected based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the RFA to be considered for funding. The
TEA will not award a grant to an applicant receiving an average score of
below 70. The TEA reserves the right to select from the highest-rank-
ing applications those that address all requirements in the RFA and that
are most advantageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Requesting the Application. A complete copy of RFA #701-04-036
may be obtained by writing the Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please
refer to the RFA number and title in your request. Provide your name,
complete mailing address, and phone number including area code.
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The announcement letter and complete RFA will also be posted on the
TEA website at http://www.tea.state.tx.us/opge/disc/index.html for
viewing and downloading.

Further Information. For clarifying information about the RFA, contact
Barbara Knaggs, Division of Education Initiatives, Texas Education
Agency, (512) 936-6060.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Tuesday, August 10, 2004, to be considered for funding.

TRD-200403768
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: June 9, 2004

♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of Application for Hazardous Waste Permits

For the Period of May 26, 2004

APPLICATION. Huntsman Petrochemical Corporation-Jefferson
County Operations, located at 2701 Spur 136 near the intersection of
FM-366 and Spur 136 on approximately 344 acres near Port Neches,
Jefferson County, Texas has applied to the Texas Commission on
Environmental Quality (TCEQ) for a permit renewal for four existing
boilers to be used for burning hazardous waste for energy recovery.

The TCEQ executive director has reviewed this action for consistency
wit the goals and policies of the Texas Coastal Management Program
(CMP) in accordance wit the regulation of the Coastal Coordination
Council and has determined that the action is consistent with the appli-
cable CMP goals and policies.

The Executive Director of TCEQ has prepared a draft permit which, if
approved, would established conditions under which the facility must
operate.

PUBLIC COMMENT / PUBLIC MEETING. Written public com-
ments and request for a public meeting should b submitted to the
Office of Chief clerk at the address provided in the information section
below, within 45 day of the date of newspaper publication the notice.
A public meeting will be held if the Executive Director determines
that there is a significant degree of public interest in the application or
if requested in writing by and affected person within 45 days of the
date of newspaper publication of the notice.

CONTESTED CASE HEARING. The TCEQ may grant a contested
case hearing on this application if a written hearing request is filed
within 45 days from the date of newspaper publication of this notice.
The Executive Director may approve the application unless a written
request for a contested case hearing I filed. To request a contested case
hearing, you must submit the following: (1) your name (or for a group
or association, and official representative), mailing address, daytime
phone number, and fax number, if any; (2) applicant’s name and per-
mit number; (3) the state " I/we" request a contested case hearing;’ (4)
a brief and specific description of how you would be affected by the
granting of the application in a way not common to the general pub-
lic; and (5) the location and distance of your property relative to the
proposed activity. You may also submit your proposed adjustment to
the application/permit which would satisfy your concerns. Request for
a contested case hearing must be submitted in writing to the Office of
Chief Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the
permit and forward the application and hearing request to the TCEQ
Commissioners for their consideration at a scheduled Commission
meeting If a contested case hearing is held, it will be a legal proceeding
similar to a civil trial in state district court.

INFORMATION. Written hearing request, public comments, or re-
quest for a public meeting should be submitted to the Office of Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Office
of Public Interest Counsel, MC 103, the same address as above. Indi-
vidual members of the general public may contact the Office of Pub-
lic assistance, c/o Office of the Chief Clerk, at the address above or
by calling 1-800-687-4040 to: (1 review or obtain copies of avail-
able document (such as draft permit, technical summary, and appli-
cation); (2) inquire about the information in this notice; or (3) inquire
about other agency permit application or permitting processes. Gen-
eral information regarding the TCEQ can be found at our we site at
www.tceq.state.tx.us.

TRD-200403753
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Application for Hazardous Waste
Permits/Compliance Plan

For the Period of May 27, 2004

APPLICATION. ONYX ENVIRONMENTAL SERVICES, LLC, lo-
cated on the south side of State Highway No. 73 (SH 73), approxi-
mately 11.5 miles west of the Port Arthur, Texas Post Office and 3.2
miles west of the intersection of SH 73 and Taylor Bayou in Port Arthur,
Texas on approximately 156.5 acres in Jefferson County has applied to
the Texas Commission on Environmental Quality (TCEQ) for a permit
renewal for continued operation of 25 existing tanks; 6 existing con-
tainer storage areas; 1 incinerator train, 12 proposed tanks, 3 proposed
container storage areas, 1 landfill, and 7 miscellaneous units for the
storage, processing, incineration, and landfilling of hazardous waste
and Class 1 and 2 industrial solid waste. Additionally, the permit re-
newal application requests continued authorization of post-closure care
activities at 1 closed surface impoundment. The applicant has also
applied for a compliance plan renewal which authorizes and requires
the applicant to monitor the concentration of hazardous constituents
in ground water and remediate ground-water quality to specified stan-
dards. The permit and compliance plan renewal applications were sub-
mitted on December 8, 1997.

The TCEQ executive director has reviewed this action for consistency
with the goals and policies of the Texas Coastal Management Program
(CMP) in accordance with the regulation of the Coastal Coordination
Council and has determined that the action is consistent with the appli-
cable CMP goals and policies.

The Executive Director of TCEQ has prepared a draft permit and com-
pliance plan which, if approved, would established conditions under
which the facility must operate.

PUBLIC COMMENT / PUBLIC MEETING. Written public com-
ments and request for a public meeting should b submitted to the
Office of Chief clerk at the address provided in the information section
below, within 45 day of the date of newspaper publication the notice.
A public meeting will be held if the Executive Director determines
that there is a significant degree of public interest in the application or
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if requested in writing by and affected person within 45 days of the
date of newspaper publication of the notice.

CONTESTED CASE HEARING. The TCEQ may grant a contested
case hearing on this application if a written hearing request is filed
within 45 days from the date of newspaper publication of this notice.
The Executive Director may approve the application unless a written
request for a contested case hearing I filed. To request a contested case
hearing, you must submit the following: (1) your name (or for a group
or association, and official representative), mailing address, daytime
phone number, and fax number, if any; (2) applicant’s name and per-
mit number; (3) the state " I/we" request a contested case hearing;’ (4)
a brief and specific description of how you would be affected by the
granting of the application in a way not common to the general pub-
lic; and (5) the location and distance of your property relative to the
proposed activity. You may also submit your proposed adjustment to
the application/permit which would satisfy your concerns. Request for
a contested case hearing must be submitted in writing to the Office of
Chief Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the
permit and forward the application and hearing request to the TCEQ
Commissioners for their consideration at a scheduled Commission
meeting If a contested case hearing is held, it will be a legal proceeding
similar to a civil trial in state district court.

INFORMATION. Written hearing request, public comments, or re-
quest for a public meeting should be submitted to the Office of Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Office
of Public Interest Counsel, MC 103, the same address as above. Indi-
vidual members of the general public may contact the Office of Pub-
lic assistance, c/o Office of the Chief Clerk, at the address above or
by calling 1-800-687-4040 to: (1 review or obtain copies of avail-
able document (such as draft permit, technical summary, and appli-
cation); (2) inquire about the information in this notice; or (3) inquire
about other agency permit application or permitting processes. Gen-
eral information regarding the TCEQ can be found at our we site at
www.tceq.state.tx.us.

TRD-200403754
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Application for Hazardous Waste
Permits/Compliance Plan

For the Period of June 4, 2004

APPLICATION. CLEAN HARBORS DEER PARK, LP, located at
2027 Battleground Road on approximately 86 acres of land in Deer
Park, Harris County, Texas has applied to the Texas Commission
on Environmental Quality (TCEQ) for a permit renewal for the
construction and continued operation of 39 existing tanks; 15 existing
and one proposed container storage areas; two existing incinerators;
three existing and one proposed miscellaneous units; and two existing
and one proposed landfills for the storage, processing, disposal,
and post-closure care of hazardous, Class 1 and Class 2 industrial
solid waste. The applicant has also applied for a compliance plan
renewal which authorizes and requires the applicant to monitor
the concentration of hazardous constituents in ground water and
remediate ground-water quality to specified standards. The permit and
compliance plan renewal applications were submitted on September
16, 1997.

The TCEQ executive director has reviewed this action for consistency
with the goals and policies of the Texas Coastal Management Program
(CMP) in accordance with the regulation of the Coastal Coordination
Council and has determined that the action is consistent with the appli-
cable CMP goals and policies.

The Executive Director of TCEQ has prepared a draft permit and com-
pliance plan which, if approved, would established conditions under
which the facility must operate.

PUBLIC COMMENT / PUBLIC MEETING. Written public com-
ments and request for a public meeting should be submitted to the
Office of Chief Clerk at the address provided in the information
section below, within 45 days of the date of newspaper publication
the notice. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application or if requested in writing by an affected person within 45
days of the date of newspaper publication of the notice.

CONTESTED CASE HEARING. The TCEQ may grant a contested
case hearing on this application if a written hearing request is filed
within 45 days from the date of newspaper publication of this notice.
The Executive Director may approve the application unless a written
request for a contested case hearing is filed. To request a contested case
hearing, you must submit the following: (1) your name (or for a group
or association, and official representative), mailing address, daytime
phone number, and fax number, if any; (2) applicant’s name and permit
number; (3) the statement " I/we" request a contested case hearing;
(4) a brief and specific description of how you would be affected by
the granting of the application in a way not common to the general
public; and (5) the location and distance of your property relative to
the proposed activity. You may also submit your proposed adjustment
to the application/permit which would satisfy your concerns. Request
for a contested case hearing must be submitted in writing to the Office
of Chief Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the
permit and forward the application and hearing request to the TCEQ
Commissioners for their consideration at a scheduled Commission
meeting If a contested case hearing is held, it will be a legal proceeding
similar to a civil trial in state district court.

INFORMATION. Written hearing request, public comments, or re-
quest for a public meeting should be submitted to the Office of Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Office
of Public Interest Counsel, MC 103, the same address as above. Indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance, c/o Office of the Chief Clerk, at the address above or
by calling 1-800-687-4040 to: (1) review or obtain copies of avail-
able document (such as draft permit, technical summary, and applica-
tion); (2) inquire about the information in this notice; or (3) inquire
about other agency permit application or permitting processes. Gen-
eral information regarding the TCEQ can be found at our we site at
www.tceq.state.tx.us.

TRD-200403758
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of District Petition

Notice mailed June 4, 2004
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TCEQ Internal Control No. 03312004-D03; Robert L. Moody, Transi-
tional Learning Community at Galveston, and League City Investors,
Ltd., (Petitioners) filed a petition for creation of Galveston County Mu-
nicipal Utility District No. 45 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was filed pursuant to Ar-
ticle XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
the following: (1) the Petitioners are the owner of a majority in value of
the land to be included in the proposed District; (2) there are two lien
holders, Texas State Bank and CIG International L.L.C., on the prop-
erty to be included in the proposed District, and the before mentioned
entities have consented to the petition; (3) the proposed District will
contain approximately 593.48 acres located within Galveston County,
Texas; and (4) the proposed District is within the corporate boundaries
of the City of League City, Texas, and no portion of land within the
proposed District is within the corporate limits or extraterritorial ju-
risdiction of any other city, town or village in Texas. The Petitioners
have also provided the TCEQ with a certificate evidencing the consent
of Texas State Bank and CIG International L.L.C. to the creation of
the proposed District. By Resolution No. 2003-29, effective June 10,
2003, the City of League City, Texas gave its consent to the creation
of the proposed District. The petition further states that the proposed
District will: (1) purchase, construct, acquire, maintain and operate a
waterworks and sanitary sewer system for residential and commercial
purposes; (2) construct, acquire, improve, extend, maintain and oper-
ate works, improvements, facilities, plants, equipment and appliances
helpful or necessary to provide more adequate drainage for the prop-
erty in the proposed District; and (3) control, abate and amend local
storm waters or other harmful excesses of water, as more particularly
described in an engineer’s report filed simultaneously with the filing of
the petition. According to the petition, the Petitioners have conducted a
preliminary investigation to determine the cost of the project, and from
the information available at the time, the cost of the project is estimated
to be approximately $28,200,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on a petition if a written
hearing request is filed within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an official rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition which would satisfy
your concerns. Requests for a contested case hearing must be submit-
ted in writing to the Office of the Chief Clerk at the address provided
in the information section below.

The Executive Director may approve a petition unless a written request
for a contested case hearing is filed within 30 days after the newspaper
publication of the notice. If a hearing request is filed, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office

of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.

TRD-200403756
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director (ED) of the commission in accordance
with Texas Water Code (TWC), §7.075, this notice of the proposed or-
der and the opportunity to comment is published in the Texas Register
no later than the 30th day before the date on which the public comment
period closes, which in this case is July 19, 2004. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on July 19, 2004. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.

(1) COMPANY: Agro-Transfer, Inc.; DOCKET NUMBER:
2002-0458-AIR-E; TCEQ ID NUMBER: HN-0320-P; LOCATION:
northwest corner of the intersection of Toluca Road and Gonzalez
Road, Progreso, Hidalgo County, Texas; TYPE OF FACILITY: grain
transfer and storage; RULES VIOLATED: 30 TAC §116.115(b),
Texas Health and Safety Code (THSC), §382.085(b), TCEQ Permit
Number 24286, General Provision Number 6, and Agreed Order
Docket Number 1999-0663-AIR-E, Ordering Provision 2.f., by failing
to ensure that the facilities covered by the permit are not operated
unless all air pollution emission capture equipment and abatement
equipment are maintained in good working order and operating
properly during normal facility operations; and 30 TAC §116.115(c),
THSC, §382.085(b), TCEQ Permit Number 24286, Special Provision
Number 3, and Agreed Order Docket Number 1999-0663-AIR-E,
Ordering Provision 2.h., by failing to equip truck receiving and load-
out areas with flaps on all doorways while receiving and/or loading
products; PENALTY: $5,000; STAFF ATTORNEY: David Speaker,
Litigation Division, MC 175, (512) 239-2548; REGIONAL OFFICE:
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Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen,
Texas 78550-5247, (956) 425-6010.

(2) COMPANY: Alvy T. McQueen dba Buzzard Hill Service Station;
DOCKET NUMBER: 2001-1028-PST-E; TCEQ ID NUMBERS:
0011518 and RN101790079; LOCATION: Highway 146 and Prov-
idence Road, Livingston, Polk County, Texas; TYPE OF FACILITY:
underground storage tanks (USTs); RULES VIOLATED: 30 TAC
§334.7(d)(3) and TWC, §26.346(a), by failing to amend, update, or
change the facility’s registration information within 30 days from
the date the facility’s USTs were taken out of service; 30 TAC
§334.47(a)(2), by failing to permanently remove the existing UST
system no later than 60 days after the prescribed implementation date;
30 TAC §334.48(a) and §334.50(b)(1)(A) and TWC, §26.351(b) and
§26.3475, by failing to ensure that the UST system was operated,
maintained, and managed in a manner to prevent releases of a
regulated substance and failing to monitor the USTs in a manner
which would detect a release at a frequency of at least once every
month; 30 TAC §334.49(a) and TWC, §26.3475, by failing to have
corrosion protection for the UST system; and 30 TAC §37.815(a) and
(b), by failing to demonstrate the required financial responsibility
for taking corrective action and for compensating third parties for
bodily injury and property damage caused by accidental releases
arising from the operation of petroleum USTs; PENALTY: $23,100;
STAFF ATTORNEY: Sarah Utley, Litigation Division, MC R-13,
(210) 403-4017; REGIONAL OFFICE: Beaumont Regional Office,
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(3) COMPANY: ASN Enterprises, Inc. dba Jr Food Mart; DOCKET
NUMBER: 2003-0806-PST-E; TCEQ ID NUMBER: 9067; LO-
CATION: 101 Highway 110 North, Whitehouse, Smith County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b), by failing
to demonstrate financial assurance for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum
USTs; PENALTY: $2,400; STAFF ATTORNEY: David Speaker,
Litigation Division, MC 175, (512) 239-2548; REGIONAL OFFICE:
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.

TRD-200403750
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is July
19, 2004. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with

the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on July 19, 2004. Comments may also
be sent by facsimile machine to the attorney at (512) 239-3434. The
designated attorney is available to discuss the AO and/or the comment
procedure at the listed phone number; however, §7.075 provides that
comments on an AO should be submitted to the commission in writ-
ing.

(1) COMPANY: Century Industrial Coatings Incorporated;
DOCKET NUMBER: 2003-1266-MLM-E; TCEQ ID NUMBERS:
RN101933946, 87233, F1590, 47583, and CJ0159M; LOCATION:
United States Highway 69, 0.5 miles south of Loop 456, near
Jacksonville, Cherokee County, Texas; TYPE OF FACILITY: paint
manufacturing plant; RULES VIOLATED: 30 TAC §335.62 and 40
Code of Federal Regulations (CFR) §262.11, by failing to conduct
a proper waste determination; 30 TAC §116.115(c), §335.4, and Air
Quality Permit Number 47583, Special Condition Number 9, by
failing to prevent an unauthorized discharge; 30 TAC §335.69(d)(1)
and (2), §335.262(c)(2)(A) and (F), and 40 CFR §262.34(c)(1)(ii),
by failing to close and label hazardous waste containers; 30 TAC
§335.2(b), by failing to dispose of an industrial hazardous waste at
an authorized site; and 30 TAC §116.110(a) and Texas Health and
Safety Code, §382.085(b), by failing to authorize air emissions;
PENALTY: $14,400; STAFF ATTORNEY: Laurencia Fasoyiro,
Litigation Division, MC R-12, (713) 422-8914; REGIONAL OFFICE:
Tyler Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.

(2) COMPANY: Robert Schreier; DOCKET NUMBER: 2003-1468-
MSW-E; TCEQ ID NUMBERS: 455060005 and RN102935509; LO-
CATION: Block G4, Section 2976, Brewster County, Texas; TYPE
OF FACILITY: scrap tire storage site; RULES VIOLATED: 30 TAC
§328.60(a), by failing to obtain a scrap tire storage site registration
from the TCEQ while continuing to store more than 500 used or scrap
tires on the ground; PENALTY: $3,000; STAFF ATTORNEY: Kelly
W. Mego, Litigation Division, MC R-4, (817) 588-5922; REGIONAL
OFFICE: El Paso Regional Office, 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1206, (915) 834-4949.

TRD-200403751
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of May 28, 2004
through June 9, 2004.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711- 3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.
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ACME BRICK COMPANY has applied for a renewal of TPDES Per-
mit No. WQ0013192001, which authorizes the discharge of treated
domestic wastewater at a daily average flow not to exceed 1,200 gal-
lons per day. The facility is located approximately 3.8 miles east of
the intersection of Farm-to-Market Road 331 and State Highway 36 in
Austin County, Texas.

AQUA WATER SUPPLY CORPORATION has applied for a renewal
of TPDES Permit No. 14224-001, which authorizes the discharge of
treated water treatment plant filter backwash water at a daily average
flow not to exceed 4,200 gallons per day. The facility is located on
County Road 106, 1.2 miles west of the County Road 106 and Farm-
to-Market Road 696 intersection in Bastrop County, Texas.

BRUNI RURAL WATER SUPPLY CORPORATION has applied for a
renewal of TPDES Permit No. 13924-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 62,500 gallons per day. The facility is located at the east end
of 16th Street, approximately one mile northeast of the intersection of
State Highway 359 and Farm-to- Market Road 2050 in the community
of Bruni in Webb County, Texas.

CHRISTIAN TABERNACLE OF HOUSTON, INC. has applied for
a new permit, proposed Texas Pollutant Discharge Elimination Sys-
tem (TPDES) Permit No. WQ0014513001, to authorize the discharge
of treated domestic wastewater at a daily average flow not to exceed
19,000 gallons per day. The facility is located on the north side of Gar-
rett Road, approximately 0.262 mile west of the intersection of Beltway
8 and Garrett Road in Harris County, Texas.

CITY OF CROSBYTON has applied for a renewal of Permit No.
10097-001, which authorizes the disposal of treated domestic waste-
water at a daily average flow not to exceed 264,000 gallons per day via
surface irrigation of 518.3 acres of farmland. The facility and disposal
site are located approximately 3.0 miles southeast of the intersection
of U.S. Highway 82 and Farm-to-Market Road 651 in Crosby County,
Texas.

DRIPPING SPRINGS INDEPENDENT SCHOOL DISTRICT has ap-
plied for a renewal of Permit No. WQ0013748001, which authorizes
the disposal of treated domestic wastewater at a daily average flow not
to exceed 150,000 gallons per day via subsurface drip irrigation on
3.44 acres. The draft permit authorizes the disposal of treated domes-
tic wastewater at a daily average flow not to exceed 15,000 gallons per
day via subsurface drip irrigation on 3.44 acres. This permit will not
authorize a discharge of pollutants into waters in the State. The facility
and disposal site are located approximately 0.9 mile northwest of the
intersection of Ranch Road 12 and U.S. Highway 290 in Hays County,
Texas.

THE FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT
NO. 81 has applied for a renewal of TPDES Permit No. 13051-002,
which authorizes the discharge of treated domestic wastewater at a
daily average flow not to exceed 325,000 gallons per day. The facility
is located approximately 10 miles northwest of Rosenberg, Texas and
3 miles south southwest of Fulshear in Fort Bend County, Texas.

GRAND MISSION MUNICIPAL UTILITY DISTRICT NO. 1 has ap-
plied for a major amendment to TPDES Permit No. WQ0014231001
to authorize an increase in the discharge of treated domestic wastewa-
ter flow limitations in the interim phases and to authorize an increase
in the final volume not to exceed an annual average flow of 1,000,000
gallons per day. The facility is located approximately 0.9 mile south
and 0.5 mile west of the intersection of Farm-to-Market Road 1093 and
Harlem Road in Fort Bend County, Texas.

GRAPE CREEK INDEPENDENT SCHOOL DISTRICT has applied
for a renewal of Permit No. 14242-001, which authorizes the disposal

of treated domestic wastewater at a daily average flow not to exceed
9,600 gallons per day via subsurface drip irrigation of 2.2 acres of
school athletic field. The facility and disposal site are located 3,800
feet north of the intersection of Farm-to-Market Road 2288 and U. S.
Highway 87 in Tom Green County, Texas

CITY OF GUNTER has applied for a renewal of TPDES Permit No.
10569-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 240,000 gallons per day. The
facility is located adjacent to the St. Louis-San Francisco and Texas
Railway, approximately 2,300 feet west of State Highway 289 and ap-
proximately 1,400 feet north of Farm-to-Market Road 121 in the City
of Gunter in Grayson County, Texas.

LAMAR CONSOLIDATED INDEPENDENT SCHOOL DISTRICT
has applied for a renewal of TPDES Permit No. 13007-001, which au-
thorizes the discharge of treated domestic wastewater at a daily average
flow not to exceed 17,000 gallons per day. The facility is located at
5111 Farm-to-Market Road 762, approximately 4.5 miles east-south-
east of the City of Rosenberg in Fort Bend County, Texas.

CITY OF MANOR has applied for a renewal of TPDES Permit No.
12900-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 840,000 gallons per day.
The facility is located immediately west of New Sweden Road and ap-
proximately 0.25 mile south of U.S. Highway 290 in Travis County,
Texas.

MONTGOMERY COUNTY UTILITY DISTRICT 3 has applied for
a renewal of TPDES Permit No. 11203-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 950,000 gallons per day. The facility is located south of
State Highway 105, approximately 8.5 miles west of the intersection of
State Highway 105 and Interstate Highway 45 in Montgomery County,
Texas.

NEEDVILLE INDEPENDENT SCHOOL DISTRICT has applied for
a renewal of TPDES Permit No. 12010-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 36,000 gallons per day. The facility is located between the in-
tersections of Roesler Road and Danhouse Road with State Highway
36, approximately 2.25 miles southeast of the City of Needville on State
Highway 36 in Fort Bend County, Texas.

NEW HORIZONS RANCH AND CENTER, INC. has applied for a
major amendment to Permit No. 12759-001, to authorize an increase
in the daily average flow from 10,000 gallons per day to 25,000 gallons
per day and to increase the acreage irrigated from 6.8 acres to 15 acres.
The draft permit authorizes the disposal of treated domestic wastewater
at a daily average flow not to exceed 18,000 gallons per day via surface
irrigation of 15 acres of nonpublic access pastureland. This permit
will not authorize a discharge of pollutants into waters in the State.
The facility and disposal site are located one mile west-northwest of
the intersection of Farm-to-Market Road 574 (Mills County Road) and
Pecan Bayou in Mills County, Texas.

NORTH TEXAS MUNICIPAL WATER DISTRICT has applied for a
renewal of TPDES Permit No. 11259-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 40,000 gallons per day. The facility is located south of the in-
tersection of Yankee Creek Road and Yacht Club Road, approximately
1.5 miles southwest of the City of Heath in Rockwall County, Texas.

RIVERSIDE COUNTRY CLUB has applied for a renewal of TPDES
Permit No. 11602-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 6,000 gallons
per day. The facility is located approximately 1200 feet south of State
Highway 332 and approximately 1.5 miles east of the intersection of
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State Highway 332 and Farm-to-Market Road 521 in Brazoria County,
Texas.

CITY OF SEYMOUR has applied for a renewal of Permit No. 10281-
001, which authorizes the discharge of treated domestic wastewater at a
daily average flow not to exceed 537,000 gallons per day. The facility is
located approximately 0.5 mile southwest of the intersection of Farm-
to-Market Road 1286 and State Highway 199 in Baylor County, Texas.

DR. JAMES DONALD SMITH JR. has applied for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0014498001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 35,000 gallons per
day. The facility is located 2,211 feet south of State Highway 787 and
approximately 4,800 feet east of the Community of Romayor in Lib-
erty County, Texas.

CITY OF SOMERVILLE has applied for a renewal of TPDES Permit
No. 10371-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 300,000 gallons per
day. The facility is located adjacent to Farm-to-Market Road 1361,
approximately 0.5 mile northeast of the intersection of Farm-to-Market
Road 1361 and State Highway 36, east of the City of Somerville in
Burleson County, Texas.

WILDWOOD PROPERTY OWNERS ASSOCIATION has applied for
a renewal of TPDES Permit No. 11184-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 24,000 gallons per day. The facility is located at the corner
of Balsawood and Chestnut Streets in the community of Wildwood,
approximately 0.25 miles south of Lake Kimble and approximately
2.5 miles west of the intersection of U. S. Highways 69 and 287 and
Farm-to-Market Road 3063 in Hardin County, Texas.

CITY OF YOAKUM has applied for a renewal of TPDES Permit No.
WQ0010463001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 990,000 gallons per
day. The facility is located on the west side of Dunn Street and approx-
imately one mile southwest of its intersection with State Highway 111
in the City of Yoakum in Dewitt County, Texas.

TRD-200403755
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Notice of Water Rights Application

Notices mailed June 3, 2004 through June 8, 2004.

APPLICATION NO. 5832; Westerra Stonebridge, L.P., 1611 North
Stonebridge Drive, McKinney, Texas, 75071, has applied to the Texas
Commission on Environmental Quality (TCEQ) for a Water Use Permit
pursuant to 11.143, Texas Water Code, and Texas Commission on Envi-
ronmental Quality Rules 30 TAC 295.1, et seq. Applicant seeks a water
use permit to improve and maintain three existing exempt on-channel
dams and reservoirs to impound a combined total of 78 acre-feet of
water with a combined surface area of 12 acres for in-place recreation
purposes in Collin County, approximately 6.0 miles west of the town
of McKinney, Texas. Applicant is proposing to maintain the reservoir
full at all times with water from the City of McKinney’s domestic wa-
ter supply system. Water will be piped directly into the three reser-
voirs. Ownership of the land is evidenced by a Special Warranty Deed
recorded as Document No. 96-0106740 and a Quitclaim Deed recorded
as Document No. 96-0106741 on December 12, 1996 in the Collin

County Clerk’s Office. The Commission will review the application as
submitted by the applicant and may or may not grant the application as
requested. The application was received on January 29, 2004. Addi-
tional information and fees were received on February 1, February 5,
March 1 and March 18, 2004. The application was declared adminis-
tratively complete and filed with the Office of the Chief Clerk on April
12, 2004. Written public comments and requests for a public meeting
should be received in the Office of Chief Clerk, at the address provided
in the information section below, within 30 days of the date of news-
paper publication of the notice. For a complete version of this notice,
contact the Office of the Chief Clerk at the address given in the infor-
mation section below.

APPLICATION NO. 5827; The City of Houston, applicant, 611
Walker, 21st Floor, Houston, Texas 77002 seeks a Water Use Permit
pursuant to Texas Water Code (TWC) 11.121, 11.042, & 11.085 and
Texas Commission on Environmental Quality (TCEQ) Rules 30 Texas
Administrative Code (TAC) 295.1, et seq. Applicant seeks authoriza-
tion to divert and reuse not to exceed 580,923 acre-feet of its return
flows and any future return flows from its wastewater treatment plants
located in the San Jacinto River Basin for municipal and industrial
purposes. Applicant also seeks to use the bed and banks of Brays
Bayou, Buffalo Bayou, Greens Bayou, Hunting Bayou, Lake Houston,
Sims Bayou, and White Oak Bayou to convey the water downstream
from its wastewater treatments plants to its diversion points. Applicant
further seeks to use the water within the City’s service area in Harris,
Fort Bend, Brazoria, Chambers, and Galveston Counties within
the San Jacinto River Basin, the Trinity River Basin, San Jacinto-
Brazos Coastal Basin, and Trinity-San Jacinto Coastal Basin. Water
is transferred from the San Jacinto River Basin to the other basins
within the City’s service area pursuant to TWC 11.085(v)(3) and (4).
Water will be discharged from the Wastewater Treatment Plants in
San Jacinto River Basin. Presently, the combined maximum permitted
discharge rate for these plants is 545,191 MGD, or 611,498 acre-feet
of water per annum. The applicant has only requested to divert and
reuse 580,923 acre-feet of water out of the 611,498 acre- feet of water.
The difference accounts for the estimated 5% carriage loss associated
with conveyance of water down the bed and banks. This application
is subject to the Texas Coastal Management Program (CMP) and must
be consistent with the CMP goals and policies. The Commission will
review the application as submitted by the applicant and may or may
not grant the application as requested. The application was received
on January 14, 2004. Additional information for the application
were received on April 23, 2004. The application was accepted
for filing and declared administratively complete on May 14, 2004.
Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in
the information section below by July 9, 2004. For a complete version
of this notice, contact the Office of the Chief Clerk at the address
given in the information section below.

APPLICATION NO. 5576A; Lipar Group, Inc., 19221 I-45 South,
Suite 320, Conroe, Texas, 77385, seeks an amendment to Water Use
Permit No. 5576 pursuant to Texas Water Code (TWC) 11.122 and
Texas Commission on Environmental Quality Rules 30 TAC 295.1, et
seq. Water Use Permit No. 5576 authorizes the owner to maintain a
dam and reservoir with a capacity of not to exceed 345 acre-feet on an
unnamed tributary of Dry Creek, tributary of Spring Creek, tributary of
the West Fork San Jacinto, tributary of the San Jacinto River, San Jac-
into River Basin for in-place recreational purposes and no diversions
other than domestic and/or livestock purposes in Montgomery County.
The Permit contains a typographical error which states the time prior-
ity for this right is February 20, 1977. Applicant seeks to amend Water
Use Permit No. 5576 to authorize an increase in the impoundment ca-
pacity from 345 to 707 acre-feet of water for in-place recreational use.
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The applicant also seeks to correct the typographical error in the prior-
ity date of the impoundment of the 345 acre-feet of water to February
20 1997. The applicant currently utilizes an onsite well adjacent to the
dam for the purpose of keeping the reservoir at an acceptable level. The
well has a capacity of 300 gallons-per-minute. The Commission will
review the application as submitted by the applicant and may or may
not grant the application as requested. The application was received on
February 9, 2004. Additional fees and information were received on
April 29, 2004. The application was accepted for filing and declared
administratively complete on May 10, 2004. Written public comments
and requests for a public meeting should be submitted to the Office of
the Chief Clerk at the address provided in the information section be-
low within 30 days of the date of newspaper publication of the notice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200403757
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Proposed Enforcement Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is July 19, 2004.
Section 7.075 also requires that the commission promptly consider any

written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 19, 2004.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239- 2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: AAA Petroleum Distributors, Inc.; DOCKET NUM-
BER: 2004-0212-PST-E; IDENTIFIER: Regulated Entity (RN) Iden-
tification Number 103777223; LOCATION: Austin, Travis County,
Texas; TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30
TAC §334.5(b)(1)(A), by failing to observe a valid, current delivery
certificate; PENALTY: $1,200; ENFORCEMENT COORDINATOR:
Kensley Greuter, (512) 239-2520; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(2) COMPANY: Arnold Felts dba A & D General Store; DOCKET
NUMBER: 2002-1146-PST- E; IDENTIFIER: Petroleum Storage
Tank (PST) Facility Identification Number 71010, Public Water
Supply (PWS) Number 2260059, RN102314770; LOCATION:
San Angelo, Tom Green County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline and public water
supply; RULE VIOLATED: 30 TAC §334.50(b)(2)(A)(i)(III) and
the Code, §26.3475(a), by failing to perform annual performance
tests; 30 TAC §37.815(a) and (b), by failing to demonstrate financial
assurance; 30 TAC §334.8(c)(4)(B), (C), and (5)(A)(i) and the Code,
§26.346(a), by failing to fully and accurately complete and submit a
new self-certification form and by failing to make available a valid,
current delivery certificate; and 30 TAC §290.46(d)(2)(A), by failing
to maintain the minimum chlorine residual of 0.20 milligrams per
liter; PENALTY: $600; ENFORCEMENT COORDINATOR: Jill
Reed, (915) 570-1359; REGIONAL OFFICE: 622 South Oakes, Suite
K, San Angelo, Texas 76903-7013, (915) 655-9479.

(3) COMPANY: Ashmal, Incorporated dba East 1st Grocery;
DOCKET NUMBER: 2003-0666- PST-E; IDENTIFIER: PST Facility
Identification Number 11315; LOCATION: Austin, Travis County,
Texas; TYPE OF FACILITY: convenience store with retail sales
of gasoline and public water supply; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475(c), by failing to monitor
an underground storage tank (UST) system for releases; 30 TAC
§334.49(e)(2)(B)(i), by failing to maintain records of the results of
tests and inspections of the impressed current cathodic protection
system; and 30 TAC §334.48(c), by failing to conduct effective
inventory control procedures; PENALTY: $9,900; ENFORCEMENT
COORDINATOR: Larry King, (512) 339-2929; REGIONAL OF-
FICE: 1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336,
(512) 339-2929.

(4) COMPANY: CMS Taurus Field Services, LP; DOCKET NUM-
BER: 2004-0233-AIR-E; IDENTIFIER: Air Account Number
CC-0005-U; LOCATION: Putnam, Callahan County, Texas; TYPE
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OF FACILITY: natural gas processing; RULE VIOLATED: 30 TAC
§122.145(2)(C) and THSC, §382.085(b), by failing to submit a
deviation report; 30 TAC §111.111(a)(4)(A) and THSC, §382.085(b),
by allowing visible emissions; and THSC, §382.085(b), by failing to
comply with a condition of a standard exemption; PENALTY: $8,075;
ENFORCEMENT COORDINATOR: Larry King, (512) 339-2929;
REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (915) 698-9674.

(5) COMPANY: Centex Dairy, L.L.C.; DOCKET NUMBER:
2004-0339-AGR-E; IDENTIFIER: Texas Pollutant Discharge Elim-
ination System (TPDES) Permit Number 03132; LOCATION: near
Hico, Erath County, Texas; TYPE OF FACILITY: dairy; RULE
VIOLATED: 30 TAC §321.39(f)(28)(G), by failing to file a detailed
nutrient utilization plan; PENALTY: $648; ENFORCEMENT CO-
ORDINATOR: Cheryl Thompson, (817) 588-5800; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(6) COMPANY: City of Galena Park; DOCKET NUMBER:
2004-0554-MWD-E; IDENTIFIER: TPDES Permit Number
10831-001, RN101701324; LOCATION: Galena Park, Harris County,
Texas; TYPE OF FACILITY: wastewater treatment; RULE VIO-
LATED: 30 TAC §305.125(1), TPDES Permit Number 10831-001,
and the Code, §26.121(a), by failing to comply with ammonia-nitrogen
permit limits; PENALTY: $4,620; ENFORCEMENT COORDINA-
TOR: Pamela Campbell, (512) 239-4493; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(7) COMPANY: Hicks Oil & Butane Company; DOCKET NUMBER:
2004-0354-PST-E; IDENTIFIER: RN102974680; LOCATION:
Harlingen, Cameron County, Texas; TYPE OF FACILITY: fuel
distributor; RULE VIOLATED: 30 TAC §334.5(b)(1)(A), by failing
to observe a valid, current delivery certificate; PENALTY: $400;
ENFORCEMENT COORDINATOR: Keith Fleming, (512) 239-0560;
REGIONAL OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas
78550-5247, (956) 425-6010.

(8) COMPANY: Kelsoe Tractor Company, Inc.; DOCKET NUMBER:
2004-0579-PST-E; IDENTIFIER: PST Facility Identification Number
7927, RN103052817; LOCATION: Pilot Point, Denton County, Texas;
TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30 TAC
§334.5(b)(1)(A), by failing to observe a valid, current delivery certifi-
cate; PENALTY: $800; ENFORCEMENT COORDINATOR: Sunday
Udoetok, (512) 239-0739; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(9) COMPANY: Kingsland Municipal Utility District; DOCKET
NUMBER: 2003-0220-MWD- E; IDENTIFIER: TPDES Permit
Number 11549-001; LOCATION: Kingsland, Llano County, Texas;
TYPE OF FACILITY: wastewater treatment; RULE VIOLATED: 30
TAC §305.125(1), TPDES Permit Number 11549-001, and the Code,
§26.121(a), by exceeding permit limits for total residual chlorine,
five-day biochemical oxygen demand (BOD

5
), total suspended

solids, and dissolved oxygen; PENALTY: $4,070; ENFORCE-
MENT COORDINATOR: Rebecca Clausewitz, (210) 490-3096;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.

(10) COMPANY: City of Mart; DOCKET NUMBER: 2003-1437-
PWS-E; IDENTIFIER: PWS Number 1550005; LOCATION: Mart,
McLennan County, Texas; TYPE OF FACILITY: surface water
treatment; RULE VIOLATED: 30 TAC §290.44(h), by failing to
provide adequate back flow protection, 30 TAC §290.45(b)(2)(A)
and (C), by failing to provide a raw water pump of 0.6 gallons per
minute (gpm) and by failing to provide a transfer water pump capacity
of 0.6 gpm per connection; 30 TAC §290.43(c) and (e), by failing to

provide a proper ground storage tank roof and by failing to provide
an intruder-resistant fence; 30 TAC §290.46(m) and (s)(2)(C)(ii), by
failing to initiate maintenance and housekeeping practices and by
failing to maintain a current and thorough plant operations manual;
and 30 TAC §290.42(d)(5), by failing to provide a separate flow
measuring device at the surface water treatment plant; PENALTY:
$5,508; ENFORCEMENT COORDINATOR: Keith Fleming, (512)
239-0560; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500,
Waco, Texas 76710-7826, (254) 751-0335.

(11) COMPANY: Morgan Trailer Manufacturing Company; DOCKET
NUMBER: 2004-0278- AIR-E; IDENTIFIER: Air Account Num-
ber NB-0102-T, RN100741735; LOCATION: Corsicana, Navarro
County, Texas; TYPE OF FACILITY: trailer manufacturing; RULE
VIOLATED: 30 TAC §116.110(a) and THSC, §382.085(b) and
§382.0518(a), by failing to renew Air Permit Number 20386 before
it expired and continuing to operate the plant; PENALTY: $4,320;
ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-1044;
REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(12) COMPANY: Motiva Enterprises LLC; DOCKET NUMBER:
2004-0164-PST-E; IDENTIFIER: RN102862455; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: fuel distributor;
RULE VIOLATED: 30 TAC §334.5(b)(1)(A), by failing to observe a
valid, current delivery certificate; PENALTY: $24,800; ENFORCE-
MENT COORDINATOR: Ed Moderow, (512) 239-2680; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(13) COMPANY: North American Trans Waste, Inc.; DOCKET NUM-
BER: 2003-1495-IHW- E; IDENTIFIER: Solid Waste Registration
Number 85642; LOCATION: Brownsville, Cameron County, Texas;
TYPE OF FACILITY: temporary storage of industrial and hazardous
waste; RULE VIOLATED: 30 TAC §335.94(a)(1), (4), and (5) and
40 Code of Federal Regulations (CFR) §§262.51(a), 265.14(b)(2)(ii)
and (c), 265.32, and 265.37(a)(1), (3), and (4), by failing to design a
contingency plant, by failing to prevent the storage of hazardous waste
for longer than ten days at an unpermitted storage facility, by failing
to control entry, at all times, through the gates or other entrances, by
failing to post signs in English and Spanish with the legend "Danger
- Unauthorized Personnel Keep Out," by failing to equip the facility
with a particular type of equipment sufficient to handle an emergency,
by failing to make arrangements to familiarize police, fire depart-
ments, and emergency response teams with the layout of the entity,
by failing to make agreements with state emergency response teams,
contractors, and equipment suppliers, and by failing to familiarize
local hospitals with the properies of the hazardous wastes handled;
30 TAC §335.6(e), by failing to notify the executive director of its
operation as a transfer facility; 30 TAC §335.4, by failing to prevent
the collection, handling, storage, processing, or disposal of industrial
solid waste or municipal hazardous waste; 30 TAC §335.69(a)(3) and
40 CFR §262.34(a)(3), by failing to mark or label each container
and tank containing hazardous waste; and 30 TAC §335.76(d)(1)
and 40 CFR §262.60(b)(1), by failing to place the importer’s United
States Environmental Protection Agency identification number on the
manifest; PENALTY: $11,340; ENFORCEMENT COORDINATOR:
Mauricio Olaya, (915) 834-4949; REGIONAL OFFICE: 1804 West
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.

(14) COMPANY: PNI Distribution, Inc.; DOCKET NUMBER:
2003-1207-PST-E; IDENTIFIER: RN103081055; LOCATION:
Garland and Dallas, Dallas County, Texas; TYPE OF FACILITY:
fuel distributor; RULE VIOLATED: 30 TAC §334.5(b)(1)(A), by
failing to ensure that an owner or operator had a valid, current delivery
certificate; PENALTY: $2,400; ENFORCEMENT COORDINATOR:
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Catherine Sherman, (713) 767-3500; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(15) COMPANY: Parkview Metal Products, Inc.; DOCKET NUM-
BER: 2004-0143-AIR-E; IDENTIFIER: Air Account Number
HK-0046-W, RN100211945; LOCATION: San Marcos, Hays
County, Texas; TYPE OF FACILITY: metal stamping plant; RULE
VIOLATED: 30 TAC §122.146(2) and THSC, §382.085(b), by
failing to submit the annual permit compliance certification; 30
TAC §122.145(2)(C) and THSC, §382.085(b), by failing to submit
the deviation report; 30 TAC §116.115(c), Air New Source Review
Permit Number 20090, and THSC, §382.085(b), by failing to submit
inventory data; and 30 TAC §101.20(1), 40 CFR §63.468(h), and
THSC, §382.085(b), by failing to submit a semiannual exceedence
report; PENALTY: $6,500; ENFORCEMENT COORDINATOR:
Jill Reed, (915) 570-1359; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(16) COMPANY: Polimeri Europa Americas, Inc.; DOCKET
NUMBER: 2004-0551-AIR-E; IDENTIFIER: Air Account Number
HG-3757-A, RN102325974; LOCATION: Baytown, Harris County,
Texas; TYPE OF FACILITY: elastomer manufacturing; RULE
VIOLATED: 30 TAC §101.359 and THSC, §382.085(b), by failing
to submit Form ECT-1, Annual Compliance Report; PENALTY:
$1,700; ENFORCEMENT COORDINATOR: Ronnie Kramer, (806)
353-9251; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(17) COMPANY: City of Richmond; DOCKET NUMBER:
2004-0177-PST-E; IDENTIFIER: PST Facility Identification Number
14112; LOCATION: Richmond, Fort Bend County, Texas; TYPE
OF FACILITY: fueling station for local government vehicles; RULE
VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(iii) and the Code,
§26.346(a), by failing to submit a UST registration and self-certifi-
cation form and by failing to make available to a common carrier a
valid, current delivery certificate; and 30 TAC §334.50(b)(1)(A) and
the Code, §26.3475(c)(1), by failing to monitor the USTs for releases;
PENALTY: $10,400; ENFORCEMENT COORDINATOR: Rebecca
Johnson, (713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(18) COMPANY: City of Slaton; DOCKET NUMBER:
2003-1267-MWD-E; IDENTIFIER: Water Quality Permit Num-
ber 10284-001; LOCATION: Slaton, Lubbock County, Texas; TYPE
OF FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC
§305.125(1) and (5) and §319.11(c), Water Quality Permit Number
10284-001, and the Code, §26.121, by failing to meet permit limits
for BOD

5
, by failing to properly measure permitted flow, and by

failing to prevent unauthorized discharges; PENALTY: $8,800;
ENFORCEMENT COORDINATOR: Terry Murphy, (512) 239-5025;
REGIONAL OFFICE: 4630 50th Street, Suite 600, Lubbock, Texas
79414-3520, (806) 796-7092.

(19) COMPANY: Ollie Sutton dba Sutton Septic Service; DOCKET
NUMBER: 2004-0310- SLG-E; IDENTIFIER: Sludge Transporter
Identification Number 21099, RN102798790; LOCATION: Abilene,
Jones County, Texas; TYPE OF FACILITY: sludge transportation;
RULE VIOLATED: 30 TAC §312.143 and the Code, §26.121(a)(1),
by failing to properly dispose or deposit grease trap and septic tank
waste; PENALTY: $1,050; ENFORCEMENT COORDINATOR: Leila
Pezeshki, (210) 490-3096; REGIONAL OFFICE: 1977 Industrial
Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

(20) COMPANY: Therma Foam, Inc.; DOCKET NUMBER:
2004-0356-AIR-E; IDENTIFIER: Air Account Number TA-0374-V,
RN102297348; LOCATION: Fort Worth, Tarrant County, Texas;
TYPE OF FACILITY: expandable polystyrene molding; RULE

VIOLATED: 30 TAC §116.110(a)(1) and THSC, §382.085(b), by
failing to obtain a permit or satisfy the conditions of a permit by
rule; PENALTY: $6,300; ENFORCEMENT COORDINATOR: Lori
Thompson, (903) 535-5100; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118- 6951, (817) 588-5800.

(21) COMPANY: Cody Lewis dba Water Works 1 Floyd Acres;
DOCKET NUMBER: 2003- 1329-PWS-E; IDENTIFIER: PWS
Number 1500018, RN102685633; LOCATION: Buchanan Dam,
Llano County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.110(c)(1)(b), by failing to provide
a disinfection contact time tracer study or a theoretical analysis; 30
TAC §290.46(s)(2)(B) and (v), by failing to properly calibrate the
water system’s turbidimeter and use current turbidity standards and by
failing to place electrical wiring in a securely mounted conduit; and
30 TAC §290.42(k), by failing to compile and make accessible a plant
operations manual; PENALTY: $1,520; ENFORCEMENT COOR-
DINATOR: Lori Thompson, (903) 535-5100; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.

TRD-200403721
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: June 8, 2004

♦ ♦ ♦
Texas Feed and Fertilizer Control Service/Office
of the Texas State Chemist
Correction of Error

The Texas Feed and Fertilizer Control Service/Office of the Texas State
Chemist proposed new 4 TAC §65.91, concerning Cost of Preparing
Agency Record. The notice appeared in the May 21, 2004, Texas Reg-
ister (29 TexReg 5013).

There is a typographical error in subsection (b). The reference to
"Texas Rules of Civil Procedure" incorrectly reads, "Texas Rules or
Civil Procedure."

The subsection should read as follows.

"(b) A charge imposed under subsection (a) is a court cost and shall
be assessed by the court in accordance with the Texas Rules of Civil
Procedure."

TRD-200403684

♦ ♦ ♦
General Land Office
Notice of Issuance of Temporary Orders

On June 7, 2004, the Commissioner of the Texas General Land Office
(Land Office) issued 116 Temporary Orders, each suspending for a pe-
riod of two years from the date the order is issued the submission of
a request that the Office of the Attorney General of Texas file a suit
under Texas Natural Resources Code (the Code) Section 61.018(a) to
obtain a temporary or permanent court order or injunction, either pro-
hibitory or mandatory, to remove a house from a public beach. While
a Temporary Order is in effect, a county attorney, district attorney, or
criminal district attorney may not file suit under Section 61.018(a) of
the Code to obtain a temporary or permanent court order or injunction,
either prohibitory or mandatory, to remove the house from the public
beach. Also, while a Temporary Order is in effect, a local government
may issue a certificate or permit authorizing repair of the house if the
local government determines that the repair: is solely to make the house
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habitable; complies with rules adopted by the Commissioner under the
Code §61.011(d)(7); does not increase the footprint of the house or
involve the use of concrete, Fibercrete, or other impervious materials
seaward of the line of vegetation; does not include the construction of
an enclosed space below the base flood elevation and seaward of the
natural line of vegetation; does not include the repair, construction, or
maintenance of an erosion response structure seaward of the natural
line of vegetation; does not occur seaward of mean high water; and
does not include construction underneath, outside or around the house
other than for reasonable access to the house. The local government
may also allow utilities to be reconnected to the house.

The Land Office is authorized to issue the Temporary Orders under
Texas Natural Resources Code §61.0185 and 31 Texas Administrative
Code §15.12.

Each of the Temporary Orders is filed in the real property records of
either Brazoria County or Galveston County, Texas, as appropriate.

Requests for information regarding the Temporary Orders may be sub-
mitted to Ms. Deborah Cantu, Texas Register Liaison, Texas Gen-
eral Land Office, P.O. Box 12873, Austin, Texas, 78711-2873, deb-
orah.cantu@glo.state.tx.us, facsimile (512) 463-6311.

Temporary Orders were issued for the following addresses:

Acapulco Village, City of Galveston, Texas

4425 Antigua, 4426 Tampico Way

Bermuda Beach, City of Galveston, Texas

12817 Bermuda Beach Dr., 12829 Bermuda Beach Dr., 12837
Bermuda Beach Dr., 12901 Bermuda Beach Dr., 12911 Bermuda
Beach Dr., 12913 Bermuda Beach Dr., 12921 Bermuda Beach
Dr., 12925 Bermuda Beach Dr., 13001 Bermuda Beach Dr., 13005
Bermuda Beach Dr., 13009 Bermuda Beach Dr., 13017 Bermuda
Beach Dr., 13101 Bermuda Beach Dr., 13107 Bermuda Beach
Dr., 13125 Bermuda Beach Dr., 13127 Bermuda Beach Dr., 13203
Bermuda Beach Dr., 13211 Bermuda Beach Dr., 13223 Bermuda
Beach Dr.

Sea Isle, City of Galveston, Texas

22716 Kennedy Dr., 22708 Kennedy Dr., 22630 Kennedy Dr., 22620
Kennedy Dr., 22434 Kennedy Dr., 22430 Kennedy Dr., 22420 Kennedy
Dr., 22410 Kennedy Dr., 22402 Kennedy Dr., 22330 Kennedy Dr.,
21412 Gulf Drive, 21406 Gulf Drive, 21402 Gulf Drive, 21328 Gulf
Drive, 21324 Gulf Drive, 21302 Gulf Drive, 21238 Gulf Drive, 21232
Gulf Drive, 21230 Gulf Drive, 21226 Gulf Drive, 21220 Gulf Drive,
21210 Gulf Drive, 21206 Gulf Drive

Spanish Grant, City of Galveston, Texas

12423 E. Ventura Drive, 12428 E. Buena Vista, 12519 E. Buena Vista,
12611 W. Buena Vista, 12615 W. Buena Vista, 12640 W Ventura Drive

Terramar Beach, City of Galveston, Texas

23170 Gulf Drive, 23156 Gulf Drive, 23144 Gulf Drive, 23138 Gulf
Drive, 23134 Gulf Drive, 23130 Gulf Drive, 23126 Gulf Drive, 23120
Gulf Drive, 23114 Gulf Drive, 23108 Gulf Drive, 23102 Gulf Drive,
22803 Gulf Drive

Jamaica Beach, Texas

16501 Jamaica Beach Rd., 16505 Jamaica Beach Rd., 16509 Jamaica
Beach Rd., 16702 West Beach Rd., 16706 West Beach Rd., 16730 Ja-
maica Beach Rd., 16734 West Beach Rd., 16905 Jamaica Beach Rd.,
16913 Jamaica Beach Rd., 16921 Jamaica Beach Rd., 16925 Jamaica
Beach Rd., 16929 Jamaica Beach Rd.

Village of Surfside Beach, Texas

211 Beach Drive, 215 Beach Drive, 223 Beach Drive, 303 Beach Drive,
307 Beach Drive, 311 Beach Drive, 315 Beach Drive, 319 Beach Drive,
403 Beach Drive, 405 Beach Drive, 407 Beach Drive, 411 Beach Drive,
415 Beach Drive, 419 Beach Drive, 503 Beach Drive, 507 Beach Drive,
511 Beach Drive, 515 Beach Drive, 519 Beach Drive, 523 Beach Drive,
603 Beach Drive, 611 Beach Drive, 619 Beach Drive, 701 Beach Drive,
705 Beach Drive, 709 Beach Drive, 801 Beach Drive, 809 Beach Drive,
819 Beach Drive, 907 Beach Drive, 915 Beach Drive, 919 Beach Drive,
1007 Beach Drive, 1009 Beach Drive, 1011 Beach Drive, 110 Coral
Street, 503 Sargasso Circle, 507 Sargasso Circle, 523 Bluewater High-
way, 322 Sea Shell Drive, 623 Fin Alley, 631 Fin Alley

The Temporary Orders, as issued, follow the format below.

To Be Filed In The Real Property Records Of (County Name)
County

In Re: House at (Address) (Legal Description of Property) (County
Name) County § Before the Commissioner of the Texas General Land
Office State of Texas

TEMPORARY ORDER

The Commissioner of the Texas General Land Office (Commissioner)
makes the following Findings of Fact and Conclusions of Law in sup-
port of this Temporary Order suspending the submission of requests
that the Office of the Attorney General of Texas file suit under Section
61.018(a) of the Texas Natural Resources Code to obtain a temporary
or permanent court order or injunction, either prohibitory or manda-
tory, to remove the above-referenced house from the public beach.

Findings of Fact

1. The above-referenced house (house) is a single or multi-family struc-
ture that serves as permanent, temporary or occasional living quarters
for one or more persons or families.

2. On the date of this Temporary Order, the above-referenced house is
located, either wholly or in part, seaward of the line of vegetation that
establishes the public beach easement at the location of the house.

3. The line of vegetation establishing the boundary of the public beach
has moved as a result of a meteorological event.

4. The house was located landward of the natural line of vegetation
before the meteorological event referenced in Finding of Fact No. 3.

5. On the date of this Temporary Order, the house does not present an
imminent threat to public health and safety.

Conclusions of Law

1. The Commissioner and the Texas General Land Office (Land Office)
have jurisdiction over this matter pursuant to the Open Beaches Act.
TEX. NAT. RES. CODE, Chapter 61 (Vernon 2001).

2. The Commissioner, by order, may suspend for a period of two years
from the date the order is issued the submission of a request that the At-
torney General file a suit under Section 61.018(a) to obtain a temporary
or permanent court order or injunction, either prohibitory or mandatory,
to remove the house from the public beach. TEX. NAT. RES. CODE
§61.0185 (Vernon Supp. 2004).

3. The house falls under the definition of a "House" in Section
15.12(b)(4) of the Land Office’s rules. 28 Tex. Reg. 6252 (August 8,
2003), adopted 28 Tex. Reg. 10234 (November 14, 2003) (codified at
31 TEX. ADMIN. CODE §15.12).

4. The Commissioner is authorized to issue this Temporary Order be-
cause he has determined that: (1) the line of vegetation establishing
the boundary of the public beach has moved as a result of a meteoro-
logical event; (2) the house was located landward of the natural line
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of vegetation before the meteorological event; and (3) the house does
not present an imminent threat to public health and safety. TEX. NAT.
RES. CODE §61.0185(a) (Vernon Supp. 2004).

5. The line of vegetation establishes the landward boundary of the
public beach. TEX. NAT RES. CODE §§61.012, 61.016, & 61.017
(Vernon 2001).

6. While this Temporary Order is in effect, no county attorney, dis-
trict attorney, or criminal district attorney may file suit under Section
61.018(a) to obtain a temporary or permanent court order or injunction,
either prohibitory or mandatory, to remove the house from the public
beach. TEX. NAT. RES. CODE §61.0185(g) (Vernon Supp. 2004).

7. While this Temporary Order is in effect, the local government with
authority over construction at the location of the house (local govern-
ment) may issue a certificate or permit authorizing repair of the house
if the local government determines that the repair is solely to make
the house habitable; complies with rules adopted by the Commissioner
under Texas Natural Resources Code §61.011(d)(7); does not increase
the footprint of the house or involve the use of concrete, Fibercrete, or
other impervious materials seaward of the line of vegetation; does not
include the construction of an enclosed space below the base flood el-
evation and seaward of the natural line of vegetation; does not include
the repair, construction, or maintenance of an erosion response struc-
ture seaward of the natural line of vegetation; does not occur seaward
of mean high water; and does not include construction underneath, out-
side or around the house other than for reasonable access to the house.
The local government may also allow utilities to be reconnected to the
house. TEX. NAT. RES. CODE §61.0185(h) (Vernon Supp. 2004);
28 Tex. Reg. 6252 (August 8, 2003), adopted 28 Tex. Reg. 10234
(November 14, 2003) (codified at 31 TEX. ADMIN. CODE §15.12(d)).

It is accordingly ORDERED that:

1. The submission of a request that the Attorney General file a suit
under Section 61.018(a) to obtain a temporary or permanent court order
or injunction, either prohibitory or mandatory, to remove a house from
a public beach is hereby suspended for a period of two years from the
date the order is issued.

2. While this Temporary Order is in effect, no county attorney, dis-
trict attorney, or criminal district attorney may file suit under Section
61.018(a) of the Texas Natural Resources Code to obtain a temporary
or permanent court order or injunction, either prohibitory or manda-
tory, to remove the house from the public beach.

3. While this Temporary Order is in effect, the local government may
issue a certificate or permit authorizing repair of the house if the local
government determines that the repair is solely to make the house hab-
itable; complies with rules adopted by the Commissioner under Texas
Natural Resources Code §61.011(d)(7); does not increase the footprint
of the house or involve the use of concrete, Fibercrete, or other imper-
vious materials seaward of the line of vegetation; does not include the
construction of an enclosed space below the base flood elevation and
seaward of the natural line of vegetation; does not include the repair,
construction, or maintenance of an erosion response structure seaward
of the natural line of vegetation; does not occur seaward of mean high
water; and does not include construction underneath, outside or around
the house other than for reasonable access to the house. The local gov-
ernment may also allow utilities to be reconnected to the house.

4. This Temporary Order expires two years from the date of issuance.

5. Should any part of this Temporary Order be determined by a court of
competent jurisdiction to be invalid, the validity of the remaining parts
of this Temporary Order shall remain unaffected.

TRD-200403770
Larry L. Laine
Chief Clerk, Deputy Land Commissioner
General Land Office
Filed: June 9, 2004

♦ ♦ ♦
Texas Department of Health
Licensing Actions for Radioactive Materials
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TRD-200403724
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Amendment Number 26 to the Radioactive Material
License of Waste Control Specialists, LLC

Notice is hereby given by the Texas Department of Health (depart-
ment), Bureau of Radiation Control that it has amended Radioactive
Material License Number L04971 issued to Waste Control Specialists,
LLC (WCS) located in Andrews County, Texas, one mile North of State
Highway 176; 250 feet East of the Texas/New Mexico State Line; 30
miles West of Andrews, Texas.

The issuance of amendment number 26 allows for a revised protocol
that substitutes an alternative mixing container during an authorized

In-Container Vitrification procedure, originally authorized in amend-
ment number 21.

The department has determined that the amendment of the license and
the documentation submitted by the licensee provide reasonable assur-
ance that the licensee’s radioactive waste facility is operated in accor-
dance with the requirements of 25 Texas Administrative Code (TAC),
Chapter 289; the amendment of the license will not be inimical to the
health and safety of the public or the environment; and the activity rep-
resented by the amendment of the license will not have a significant
effect on the human environment.

This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as required by Texas Health and Safety Code §401.116
and as set out in 25 TAC, §289.205(f). A "person affected" is defined
as a person who demonstrates that the person has suffered or will suffer
actual injury or economic damage and, if the person is not a local gov-
ernment, is (a) a resident of a county, or a county adjacent to a county,
in which the radioactive material is or will be located; or (b) doing busi-
ness or has a legal interest in land in the county or adjacent county.
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A person affected may request a hearing by writing Mr. Richard A.
Ratliff, P.E., Chief, Bureau of Radiation Control, 1100 West 49th
Street, Austin, Texas, 78756-3189. Any request for a hearing must
contain the name and address of the person who considers himself
affected by this action, identify the subject license, specify the reasons
why the person considers himself affected, and state the relief sought.
If the person is represented by an agent, the name and address of the
agent must be stated. Should no request for a public hearing be timely
filed, the agency action will be final.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Chapter 2001, Texas Government Code),
the formal hearing procedures of the department (25 TAC, §1.21 et seq.)
and the procedures of the State Office of Administrative Hearings (1
TAC, Chapter 155).

A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the office
of the Bureau of Radiation Control, Texas Department of Health, Ex-
change Building, 8407 Wall Street, Austin, Texas, telephone (512)
834-6688, 8:00 a.m. to 5:00 p.m. Monday-Friday (except holidays).
Information relative to inspection and copying the documents may be
obtained by contacting Chrissie Toungate, Custodian of Records, Bu-
reau of Radiation Control.

TRD-200403735
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Amendment Number 27 to the Radioactive Material
License of Waste Control Specialists, LLC

Notice is hereby given by the Texas Department of Health (depart-
ment), Bureau of Radiation Control that it has amended Radioactive
Material License Number L04971 issued to Waste Control Specialists,
LLC (WCS) located in Andrews County, Texas, one mile North of State
Highway 176; 250 feet East of the Texas/New Mexico State Line; 30
miles West of Andrews, Texas.

The issuance of amendment number 27 allows for an additional
mixer/blender to be utilized during routine waste processing proce-
dures.

The department has determined that the amendment of the license and
the documentation submitted by the licensee provide reasonable assur-
ance that the licensee’s radioactive waste facility is operated in accor-
dance with the requirements of 25 Texas Administrative Code (TAC),
Chapter 289; the amendment of the license will not be inimical to the
health and safety of the public or the environment; and the activity rep-
resented by the amendment of the license will not have a significant
effect on the human environment.

This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as required by Texas Health and Safety Code §401.116
and as set out in 25 TAC, §289.205(f). A "person affected" is defined
as a person who demonstrates that the person has suffered or will suffer
actual injury or economic damage and, if the person is not a local gov-
ernment, is (a) a resident of a county, or a county adjacent to a county,
in which the radioactive material is or will be located; or (b) doing busi-
ness or has a legal interest in land in the county or adjacent county.

A person affected may request a hearing by writing Mr. Richard A.
Ratliff, P.E., Chief, Bureau of Radiation Control, 1100 West 49th

Street, Austin, Texas, 78756-3189. Any request for a hearing must
contain the name and address of the person who considers himself
affected by this action, identify the subject license, specify the reasons
why the person considers himself affected, and state the relief sought.
If the person is represented by an agent, the name and address of the
agent must be stated. Should no request for a public hearing be timely
filed, the agency action will be final.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Chapter 2001, Texas Government Code),
the formal hearing procedures of the department (25 TAC, §1.21 et seq.)
and the procedures of the State Office of Administrative Hearings (1
TAC, Chapter 155).

A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the office
of the Bureau of Radiation Control, Texas Department of Health, Ex-
change Building, 8407 Wall Street, Austin, Texas, telephone (512)
834-6688, 8:00 a.m. to 5:00 p.m. Monday-Friday (except holidays).
Information relative to inspection and copying the documents may be
obtained by contacting Chrissie Toungate, Custodian of Records, Bu-
reau of Radiation Control.

TRD-200403736
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on East Texas Medical Center

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to East Texas Medical
Center - Pittsburgh (registrant-M00171) of Pittsburgh. A total penalty
of $24,000 is proposed to be assessed the registrant for alleged viola-
tions of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403725
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Healthsouth Diagnostic
Centers of Texas, Limited Partnership, dba Healthsouth
Diagnostic Center of Hurst

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Healthsouth Diag-
nostic Centers of Texas, Limited Partnership, doing business as Health-
south Diagnostic Center of Hurst (registrant-M00643) of Hurst. A total
penalty of $8,000 is proposed to be assessed the registrant for alleged
violations of 25 Texas Administrative Code, Chapter 289.

IN ADDITION June 18, 2004 29 TexReg 5967



A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403732
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Heart Institute for
C.A.R.E., P.A.

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of viola-
tion and proposal to assess an administrative penalty to Heart Institute
for C.A.R.E., P.A. (registrant-R04712) of Amarillo. A total penalty of
$9,000 is proposed to be assessed the registrant for alleged violations
of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403726
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Onys Burke Henley, dba
Henley Enterprises

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Onys Burke Hen-
ley, doing business as Henley Enterprises (licensee-L05372) of Waco.
A total penalty of $4,000 is proposed to be assessed the licensee for
alleged violations of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403734
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Providence Chiropractic
Center, Inc., dba Addicks Chiropractic Center

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Providence Chi-
ropractic Center, Inc., doing business as Addicks Chiropractic Center
(registrant-R11061) of Houston. A total penalty of $10,000 is proposed
to be assessed the registrant for alleged violations of 25 Texas Admin-
istrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403729
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Terry O. Riley, R.T., dba
Independent X-Ray

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Terry O. Riley, R.T.,
doing business as Independent X-Ray (registrant-Unregistered) of Dal-
las. A total penalty of $8,000 is proposed to be assessed the individual
for alleged violations of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403731
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Texas NDT Company

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Texas NDT Com-
pany (licensee-L05089) of Pasadena. A total penalty of $4,000 is pro-
posed to be assessed the licensee for alleged violations of 25 Texas
Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403733
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004
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♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Tomball Hospital
Authority, dba Tomball Regional Hospital

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of viola-
tion and proposal to assess an administrative penalty to Tomball Hos-
pital Authority, doing business as Tomball Regional Hospital (regis-
trant-M00451) of Tomball. A total penalty of $4,000 is proposed to be
assessed the registrant for alleged violations of 25 Texas Administra-
tive Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403737
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on UT Physicians, dba
University Care Plus

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to UT Physicians, do-
ing business as University Care Plus (registrant-R26367) of Houston.
A total penalty of $12,000 is proposed to be assessed the registrant for
alleged violations of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403730
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Revocation of Certificates of Registration

The Texas Department of Health, having duly filed complaints
pursuant to 25 Texas Administrative Code, §289.205, has revoked the
following certificates of registration: Leonard S. Tibbetts, D.D.S.,
M.S.D., Arlington, R11029, May 20, 2004; Bridgeport Clinic, Bridge-
port, R20261, May 20, 2004; Triptesh Chaudhury, M.D., Pasadena,
R23219, May 20, 2004; McAllen Heart Hospital, McAllen, Z01377,
May 20, 2004.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403728

Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Notice of Revocation of the Radioactive Material License of
Midland Clinic, PLLC

The Texas Department of Health, having duly filed complaints pursuant
to 25 Texas Administrative Code, §289.205, has revoked the follow-
ing radioactive material license: The Midland Clinic, PLLC, Midland,
L05239, May 20, 2004.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407 Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).

TRD-200403727
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 8, 2004

♦ ♦ ♦
Texas Health and Human Services Commission
Public Notice Statement

The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 04-15, Amendment Number 679,
to the Texas State Plan for Medical Assistance, under Title XIX of the
Social Security Act. This purpose of this amendment is to provide for
residential rehabilitative behavioral health services for children. Res-
idential Rehabilitative Behavioral Health Services are those services
determined to be necessary for the treatment of a condition identified
through an EPSDT screen and recommended by a licensed practitioner
of the healing arts as medically necessary to reduce a child’s disability
resulting from serious emotional/behavioral disorders and to restore or
maintain the child at his/her best possible functioning level in the com-
munity. These behavioral health services are provided in residential
child care facilities licensed by the State of Texas and certified under
requirements adopted by the single state agency.

The proposed amendment is to be effective June 1, 2004 and is expected
to increase the amount of federal matching funds to the state. The pro-
posed amendment is estimated to result in increased annual aggregate
expenditures of $5,527,612 with increased federal matching funds of
$3,350,962 for state fiscal year 2004, and $33,198,873 with increased
federal matching funds of $20,208,154 for state fiscal year 2005.

To obtain copies of the proposed amendment, interested parties may
contact Carolyn Pratt by mail at Rate Analysis Department, Texas
Health and Human Services Commission, 1100 W. 49th Street, H-400,
Austin, Texas 78756-3199 or by telephone at (512) 491-1359. Copies
of the proposal will also be made available for public review at the
local offices of the Texas Department of Human Services.

TRD-200403700
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: June 4, 2004

♦ ♦ ♦
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University of Houston System
Consultant Contract Award Notice

In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, The University of Houston System furnishes
this notice of consultant contract award. The consultant will provide
services in the evaluation of Treasury business practices with the goal
of implementing best practices. Requests for proposals were filed in
the March 5, 2004, issue of the Texas Register (29 TexReg 2455).

The contract was awarded to McConnell Jones & Murphy LLP, 11
Greenway Plaza, Suite 2902, Houston, Texas 77046, for a total amount
of $88,478.

The beginning date of the contract is June 1, 2004 and the ending date
is September 30, 2004.

For further information, please call (713) 743-8781.

TRD-200403719
Dona G. Hamilton
VC/VP for Legal Affairs and General Counsel
University of Houston System
Filed: June 8, 2004

♦ ♦ ♦
Texas Department of Insurance
Notice of Application by a Small Employer Carrier to be a
Risk-Assuming Carrier

Notice is given to the public of the application of the listed small em-
ployer carrier to be a risk-assuming carrier under Texas Insurance Code
Article 26.52. A small employer carrier is defined by Chapter 26 of the
Texas Insurance Code as a health insurance carrier that offers, delivers
or issues for delivery, or renews small employer health benefit plans
subject to the chapter. A risk-assuming carrier is defined by Chapter
26 of the Texas Insurance Code as a small employer carrier that elects
not to participate in the Texas Health Reinsurance System. The follow-
ing small employer carrier has applied to be a risk-assuming carrier:

Unicare Health Plans of Texas, Inc.

The application is subject to public inspection at the offices of the Texas
Department of Insurance, Legal & Compliance Division- Archie Clay-
ton, 333 Guadalupe, Tower I, 8th Floor, Austin, Texas.

If you wish to comment on the application to be a risk-assuming carrier,
you must submit your written comments within 60 days after publica-
tion of this notice in the Texas Register to Gene C. Jarmon, Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-91204. Upon consideration of the application, if
the Commissioner is satisfied that all requirements of law have been
met, the Commissioner or his designee may take action to approve the
application to be a risk-assuming carrier.

TRD-200403761
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 8, 2004

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for admission to Texas of NPD Dental Services, Inc., a
foreign third party administrator. The home office is Wilmington,
Delaware.

Any objections must be filed within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.

TRD-200403767
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 9, 2004

♦ ♦ ♦
Texas Department of Licensing and Regulation
Public Notice--Public Hearing on Proposed Rules

The Texas Department of Licensing and Regulation will conduct a pub-
lic hearing on proposed rules regarding the licensing of electricians.
The public hearing will be held at the Texas State Capitol Extension,
Room E2.012, in Austin, Texas. It will begin at 9 a.m. on Tuesday,
June 15, 2004, and will conclude after the last registered speaker has
had an opportunity to provide comments.

The rules were published in the April 30, 2004, issue of the Texas Reg-
ister (29 TexReg 4049) and the last day for providing written comment
on the rules was June 1, 2004. The department also received a request
for a public hearing pursuant to Government Code §2001.029(b)(3).
The proposed rules can be found on the Department’s website at
http://www.license.state.tx.us/electricians/elecprop.htm.

Persons wishing to attend the public hearing who require auxiliary
aids, services or materials in an alternate format, please contact the
Texas Department of Licensing and Regulation at least five working
days prior to the meeting date. Phone: (512) 463-3306, Fax: (512)
475-3032, E-mail: caroline.jackson@license.state.tx.us, TDD Relay
Texas: 1-800-relay-VV (for voice), 1-800-TX (for TDD).

Questions concerning this notice should be referred to Chris Kadas,
General Counsel at (512) 463-3306 or chris.kadas@license.state.tx.us.

TRD-200403762
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: June 8, 2004

♦ ♦ ♦
Texas State Board of Public Accountancy
Notice of Public Forum

Notice is hereby given that the Texas State Board of Public Accoun-
tancy will conduct a public forum regarding the desirability of making
all or a part of the provisions of the Sarbanes-Oxley Act of 2002 appli-
cable to non-publicly traded public interest entities within the state.

The Texas State Board of Public Accountancy was given a charge in
Section 29 HB1218 passed by the 78th Legislature to study the rules
imposed on publicly traded companies by the Sarbanes-Oxley Act of
2002 to determine which, if any of those rules and regulations should
apply to non-publicly traded public interest entities in Texas that have
financial statement audits; and to report its conclusions to the Governor,
Lieutenant Governor, and Speaker of the House of Representatives no
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later than December 31, 2004. The Board appointed a task force con-
sisting of some members of the Texas State Board of Public Accoun-
tancy and certified public accountants in the client practice of public
accountancy and in industry practice.

The task force has solicited input from various agencies responsible for
oversight of some public interest entities such as Texas Department of
Insurance, Texas Bankers Association, Texas Education Agency, Texas
State Auditor, and Texas Association of County Auditors. The task
force has received and reviewed their responses. Accordingly, the task
force is conducting this public forum to receive input from interested
parties on the following issues related to public interest entities:

1. Which provisions of the Sarbanes-Oxley Act of 2002 should be made
applicable to public interest entities within the state?

2. What additional rules and regulations should be considered to ac-
complish this task?

3. What are the benefits of those rules and regulations?

4. What are the costs of those rules and regulations?

5. What other impacts should be considered?

A public forum on this matter will be held in Austin, Texas, on Mon-
day, July 12, 2004 beginning at 9:00 A.M. in the Hobby Building, 333
Guadalupe, Room 100 (First Floor) Austin, Texas, 78701. The forum
will be structured for the receipt of oral and/or written comments from
interested persons. Individuals who wish to present oral comments are
not required to submit their comments in writing prior to the public fo-
rum, but are encouraged to do so to ensure accuracy of the record. In-
dividuals who attend the forum and request an opportunity to address
the task force will be called upon to present their oral comments in or-
der of registration on the speaker’s list. There is no set time limitation
on the oral remarks; however, the forum chair may request a speaker to
relinquish the floor if the remarks are too lengthy or repetitive or would
prevent others present from having an opportunity to address the task
force.

Written comments may be submitted to Rande K. Herrell, General
Counsel via United States mail or other delivery service at the Texas
State Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701, (512) 305-7848, via facsimile at (512) 305-
7854, or via e-mail to gencounsel@tsbpa.state.tx.us. Please indicate
on the comments submitted if you wish to make an oral presentation
during the hearing. Comments should be submitted by July 7, 2004,
but will be accepted through the close of the forum on July 12, 2004.

For further information, please contact Rande K. Herrell, General
Counsel at (512) 305-7842.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact Ms. Kym Rusch at (512) 305-7842. Requests for special accom-
modations should be made as far in advance as possible.

TRD-200403759
Rande Herrell
General Counsel
Texas State Board of Public Accountancy
Filed: June 8, 2004

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Certificated Service
Area Boundary

Notice is given to the public of an application filed on June 7, 2004,
with the Public Utility Commission of Texas, for an amendment to a
certificated service area boundary.

Docket Style and Number: Application of Southwestern Bell Tele-
phone, L.P., doing business as SBC Texas, for Amendment to a Cer-
tificate of Convenience and Necessity for Elm Creek Zone (SA) and
Bulverde Exchanges. Docket Number 29827.

The Application: Southwestern Bell Telephone, L.P., doing business
as SBC Texas, seeks to amend the certificated service area boundary
of its Elm Creek Zone (San Antonio Metropolitan Exchange) and the
Bulverde Exchange of Guadalupe Valley Telephone Cooperative, In-
corporated (GVTC). There are no customers currently located in the
affected area. GVTC has filed a letter of concurrence with the applica-
tion. SBC Texas stated that the proposed realignment of service area
boundaries is to accommodate service to a new development and allow
for a more efficient facilities design for both SBC Texas and GVTC.

Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by June 28, 2004, by
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 29827.

TRD-200403764
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 8, 2004

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On June 1, 2004, Sure-Tel, Inc. filed an application with the Pub-
lic Utility Commission of Texas (commission) to amend its service
provider certificate of operating authority (SPCOA) granted in SPCOA
certificate number 60180. Applicant intends to reflect the termination
of the approved, but unconsummated transaction between Metro Tele-
connect Companies, Inc., and Sure-Tel, Inc.

The Application: Application of Sure-Tel, Inc. for an Amendment to
its Service Provider Certificate of Operating Authority, Docket Number
29681.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than June 23, 2004. Hearing and speech- impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 29681.

TRD-200403697
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 4, 2004

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity for a Proposed Transmission Line in San Jacinto
County, Texas
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on June 8, 2004, for a
certificate of convenience and necessity for a proposed transmission
line in San Jacinto County, Texas.

Docket Style and Number: Application of Sam Houston Electric Co-
operative, Incorporated for a Certificate of Convenience and Necessity
(CCN) for a Proposed Transmission Line in San Jacinto County, Texas.
Docket Number 29705.

The Application: The project is designated the Staley - Point Blank 138
kV Transmission Line Project. The proposed transmission line will be
located in northern San Jacinto Country partly within the city limits of
Point Blank, Texas, to the east of Lake Livingston. The total estimated
cost of this transmission project is $3,116,360. The total estimated cost
of substation projects associated with this application is approximately
$4,955,000. The estimated date of completion is June 2006.

Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. The deadline for intervention in this pro-
ceeding is July 23, 2004. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136 or use Relay Texas (toll-free) 1-800-735- 2989. All comments
should reference Docket Number 29705.

TRD-200403766
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 9, 2004

♦ ♦ ♦
Notice of Application for Certificate of Convenience and
Necessity in Wichita County, Texas

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on June 4, 2004, for a
certificate of convenience and necessity for a proposed transmission
line in Wichita County, Texas

Docket Style and Number: Application of TXU Electric Delivery Com-
pany for a Certificate of Convenience and Necessity (CCN) for a Pro-
posed Transmission Line in Wichita County, Texas. Docket Number
29768.

The Application: The proposed project is designated as the Pleasant
Valley - Iowa Park Tap 69 kV Transmission Line Project. The amount
of existing load that is connected in the Iowa Park/Pleasant Valley area
and the expectation of continued annual load growth are the driving
factors for this project. The estimated cost for the project is $2,857,000.
The estimated completion date is December 2005.

Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by mail at P. O. Box
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. The deadline for intervention in this pro-
ceeding is July 19, 2004. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136 or use Relay Texas (toll-free) 1-800-735- 2989. All comments
should reference Docket Number 29768.

TRD-200403718
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 7, 2004

♦ ♦ ♦
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the filing on June 1, 2004, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will file the LRIC study on
or around June 12, 2004.

Docket Title and Number: Central Telephone Company of Texas,
Inc., d/b/a Sprint Application for Approval of LRIC Study Pursuant to
P.U.C. Substantive Rule §26.214, Docket Number 29811.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29811. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should be filed at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
29811.

TRD-200403698
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 4, 2004

♦ ♦ ♦
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214

Notice is given to the public of the filing on June 1, 2004, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will file the LRIC study on
or around June 12, 2004.

Docket Title and Number: United Telephone Company of Texas, Inc.,
d/b/a Sprint Application for Approval of LRIC Study Pursuant to
P.U.C. Substantive Rule §26.214, Docket Number 29812.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 29812. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should be filed at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
29812.

TRD-200403699
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 4, 2004

♦ ♦ ♦
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Public Notice of Workshop and Request for Comments -
Project to Address Modification of the Definition of "Access
Line" Pursuant to Local Government Code §283.003

The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding modifying the definition of the term "ac-
cess line," pursuant to Local Government Code §283.003, on August
10, 2004, from 1:00 p.m. to 4:00 p.m. in the Commissioners’ Hearing
Room, located on the 7th floor of the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701. Due to the fact that this
workshop will be held in conjunction with the workshop for Project
Number 29719, Municipal Authorized Review of Access Line Report-
ing, the starting time for this workshop may vary. If necessary, this
workshop will be continued on August 11, 2004 at 9:30 a.m. Project
Number 29347, Project to Address Modification of the Definition of
"Access Line" Pursuant to Local Government Code §283.003, was es-
tablished for this proceeding on February 17, 2004 but was abated on
March 29, 2004. At the time this project was abated, the workshop was
cancelled and interested parties were asked to hold off on filing their
comments until further notice. This project has now been unabated and
a new deadline for filing comments to the original questions is July
19, 2004. The original questions are listed below. The commission re-
quests that interested persons file comments to the following questions:

1. Since September 2002, have there been any changes in technology
or facilities that would justify a modification to the categories of access
lines as developed by the commission? If so, what are these changes?
How frequently have they been deployed?

2. Since September 2002, have there been any changes in the com-
petitive or market conditions that would justify a modification to the
categories of access lines as developed by the commission? If so, what
are these changes? How frequently have they been deployed?

3. Are there any other issues regarding the redefinition of "access line"
pursuant to Local Government Code §283.003 that should be addressed
by the commission?

Responses to the questions may be filed by submitting 16 copies to
the commission’s Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326 by July 19, 2004. In addition to the printed copies, an elec-
tronic copy of all responses shall be submitted on diskette or by email
to lizkayser@puc.state.tx.us. All responses should reference Project
Number 29347. This notice is not a formal notice of proposed rulemak-
ing; however, the parties’ responses to the questions and comments at
the workshop will assist the commission in developing a commission
policy or determining the necessity for a related rulemaking.

Questions concerning the workshop or this notice should be referred
to Liz Kayser, Policy Analyst, Telecommunications Division, (512)
936-7390, lizkayser@puc.state.tx.us. Hearing and speech-impaired in-
dividuals with text telephones (TTY) may contact the commission at
(512) 936-7136. Parties are strongly encouraged to arrange for a court
reporter.

TRD-200403776
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 9, 2004

♦ ♦ ♦
Public Notice of Workshop and Request for Comments -
Rulemaking to Address Municipal Authorized Review of
Access Line Reporting

The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding municipal authorized review of access line
reporting on August 10, 2004, from 9:30 a.m. to 12:00 p.m. in the
Commissioners’ Hearing Room, located on the 7th floor of the William
B. Travis Building, 1701 North Congress Avenue, Austin, Texas 78701.
Project Number 29719, Rulemaking to Address Municipal Authorized
Review of Access Line Reporting has been established for this proceed-
ing. This rulemaking is pursuant to Texas Local Government Code,
§283.056 (c)(3), which references a municipality’s right "… to conduct
an authorized review of the provider to ensure compliance with the ac-
cess line reporting requirements of this chapter if commenced within
90 days after the filing of a certificated telecommunications provider’s
report of access lines."

Prior to the workshop, the commission staff requests that interested
persons file comments to the proposed Strawman Rule and responses to
the questions in Project Number 29719. These items will be available
on June 18, 2004 and may be obtained from either the commission’s
Central Records or from the PUC web site. To access this information
from the PUC web site, go to www.puc.state.tx.us/rules/rule-
make/29719/29719.cfm. Responses to the questions may be filed
by submitting 16 copies to the commission’s Filing Clerk, Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O. Box
13326, Austin, Texas 78711-3326 by July 19, 2004. In addition to the
printed copies, an electronic copy of all responses shall be submitted
on diskette or by email. The electronic copy should be submitted to
lizkayser@puc.state.tx.us . All responses should reference Project
Number 29719.

Questions concerning the workshop or this notice should be referred
to Liz Kayser, Telecommunications Policy Analyst, Telecommunica-
tions Division, 512-936-7390 or liz.kayser@puc.state.tx.us. Hearing
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission at (512) 936-7136. Parties are strongly encouraged
to arrange for a court reporter.

TRD-200403777
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: June 9, 2004

♦ ♦ ♦
Texas Department of Transportation
Request for Proposal for Professional Services - Aviation
Division

Cameron County through its agent, the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional services
firm for services pursuant to Government Code, Chapter 2254, Sub-
chapter A. TxDOT, Aviation Division will solicit and receive proposals
for professional services as described in this notice.

Airport Sponsor: Cameron County, Port Isabel/Cameron County Air-
port, TxDOT CSJ No.0421PTISB, Scope: Prepare an Airport Devel-
opment Plan which includes, but is not limited to, information regard-
ing existing and future conditions, proposed facility development to
meet existing and future demand, constraints to development, antic-
ipated capital needs, financial considerations, management structure
and options, as well as an updated Airport Layout Plan. The Airport
Development Plan should be tailored to the individual needs of the air-
port.

The HUB goal is set at 0%. TxDOT Project Manager is Daniel Benson.

IN ADDITION June 18, 2004 29 TexReg 5973



Interested firms shall utilize the Form AVN-551, titled "Aviation Plan-
ning Services Proposal." The form may be requested from TxDOT, Avi-
ation Division, 125 E. 11th Street, Austin, Texas 78701-2483, phone
number, 1-800-68-PILOT (74568). The form may be emailed by re-
quest or downloaded from the TxDOT web site, URL address:

http://www.dot.state.tx.us/avn/avn551.doc

The form may not be altered in any way. All printing must be in black
on white paper, except for the optional illustration page. Firms must
carefully follow the instructions provided on each page of the form.
Proposals may not exceed the number of pages in the proposal format.
The proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.

(Attention: To ensure utilization of the latest version of Form 551, firms
are encouraged to download Form 551 from the TxDOT website as ad-
dressed previously. Utilization of Form 551 from a previous download
may not be the exact same format. Form 551 is an MS Word Template).

Six unfolded copies of Form AVN- 551 must be postmarked by U. S.
Mail by midnight Friday, July 9, 2004 (CDST). Mailing address: Tx-
DOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-2483.
Overnight delivery must be received by 4:00 p.m. (CDST) on Monday,
July 12, 2004; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Please mark the envelope of the
forms to the attention of Amy Deason. Hand delivery must be received
by 4:00 p.m. Monday, July 12, 2004 (CDST); hand delivery address:
150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704.
Electronic facsimiles or forms sent by email will not be accepted.

The consultant selection committee will be composed of local govern-
ment members.

The final selection by the sponsor’s committee will generally be made
following the completion of review of proposals. The committee will
review all proposals and rate and rank each. The criteria for evaluating
planning proposals can be found at:

www.dot.state.tx.us/business/avnconsultinfo.htm

All firms will be notified and the top rated firm will be contacted to
begin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated firms if the committee
deems it necessary. In such case, selection will be made following
interviews.

If there are any procedural questions, please contact Amy Deason,
Grant Manager, or Daniel Benson, Project Manager, for technical ques-
tions at 1-800-68-PILOT (74568).

TRD-200403774
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: June 9, 2004

♦ ♦ ♦
The University of Texas System
Consulting Services Contract Notification

In accordance with the provisions of Texas Government Code, Chapter
2254, The University of Texas at San Antonio has entered into a con-
tract for consulting services more particularly described in the Request
for Proposal for Consulting Services, published in the Texas Register
on May 7, 2004 (29 TexReg 4615). The consultant will design and

implement a new compensation program for classified personnel and
provide compensation advisory services.

The name and address of the consultant is as follows:

Ernst & Young, LLP

1401 McKinney Street, Suite 1200

Houston, TX 77010

The University will pay a not to exceed amount of $28,435. The initial
term of the contract shall be for a period of one year from May 28,
2004. The due date of the initial report is June 15, 2004.

Any questions regarding this posting should be directed to:

Mr. Bernard Leiter

Senior Buyer

Materials Management Department

The University of Texas at San Antonio

6900 N. Loop 1604 West

San Antonio, TX 78249

Voice: 210-458-4066

Email: bleiter@utsa.edu

TRD-200403773
Francie A Frederick
Counsel and Secretary to the Board
The University of Texas System
Filed: June 9, 2004

♦ ♦ ♦
Texas Water Development Board
Applications Received

Pursuant to the Texas Water Code, Section 6.195, the Texas Water De-
velopment Board provides notice of the following applications received
by the Board:

City of Ballinger, 700 Railroad Avenue, Ballinger, Texas, 76821, re-
ceived April 30, 2004, application for financial assistance in the amount
of $3,780,000 from the Drinking Water State Revolving Fund - Disad-
vantaged Community Program.

Baytown Area Water Authority, 2401 Market Street, Baytown, Texas,
77520, received May 5, 2004, application for financial assistance in
the amount of $13,250,000 from the Drinking Water State Revolving
Fund.

Bell County Water Control and Improvement District No. 1, P.O. Box
43, Killeen, Texas, 76540-0043, received May 3, 2004, application for
an increase in financial assistance in the amount of $2,725,000 from
the Texas Water Development Funds.

Harris County Fresh Water Supply District No. 27, P.O. Box 508, Bay-
town, Texas, 77522-0508, received May 3, 2004, application for finan-
cial assistance in the amount of $1,575,000 from the Texas Water De-
velopment Funds.

Lower Rio Grande Valley Development Council, 311 North 15th Street,
McAllen, Texas, 78501-4705, received April 2, 2004, application for
an increase in financial assistance in an amount not to exceed $790,100
from the Research and Planning Fund.

Texas A&M University - Texas Agricultural Experiment Station (High
Plains Evapotransportation Network), 2147 Texas, A&M University,
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College Station, Texas, 77843-2147, received April 19, 2004, applica-
tion for financial assistance in the amount of $162,519 from the Agri-
cultural Water Conservation Fund.

Texas A&M University - Texas Agricultural Experiment Station (De-
velopment of True Rate Irrigation Concept), 2147 Texas A&M Uni-
versity, College Station, Texas, 77843-2147, received April 19, 2004,
application for financial assistance in the amount of $173,384 from the
Agricultural Water Conservation Fund.

Texas A&M University - Texas Agricultural Experiment Station (Sub-
surface Drip Irrigation Edwards Aquifer), 2147 Texas A&M Univer-
sity, College Station, Texas, 77843-2147, received April 19, 2004, ap-
plication for financial assistance in the amount of $40,601 from the
Agricultural Water Conservation Fund.

Texas A&M University - Texas Agricultural Experiment Station
(LRGV), 2147 Texas A&M University, College Station, Texas,
77843-2147, received April 19, 2004, application for financial
assistance in the amount of $114,120 from the Agricultural Water
Conservation Fund.

Texas A&M University - Texas Agricultural Experiment Station (Water
Conservation Research), 2147 Texas A&M University, College Station,
Texas, 77843-2147, received April 16, 2004, application for financial
assistance in the amount of $100,000 from the Agricultural Water Con-
servation Fund.

Texas A&M University - Texas Cooperative Extension, 2147 Texas
A&M University, College Station, Texas, 77843-2147, received April
16, 2004, application for financial assistance in the amount of $58,970
from the Agricultural Water Conservation Fund.

Texas Tech University - High Plans Groundwater Conservation Dis-
trict, 203 Holden Hall, P.O. Box 41035, Lubbock Texas, 79409-1035,
received April 16, 2004, application for financial assistance in the
amount of $299,633 from the Agricultural Water Conservation Fund.

Texas State Soil & Conservation, P. O. box 658, Temple, Texas, 76503,
received April 15, 2004, application for financial assistance in the
amount of $115,000 from the Agricultural Water Conservation Fund.

Hickory Underground Water Conservation District No. 1, 111 East
Main Street, Brady, Texas, 76825, received April 16, 2004, application
for financial assistance in the amount of $1,745 from the Agricultural
Water Conservation Fund.

Lower Colorado River Authority, P. O. Box 220, Austin, Texas, 78767,
received April 19, 2004, application for financial assistance in the
amount of $200,000 from the Agricultural Water Conservation Fund.

Llano Estacdo Underground Water Conservation District, 101 S. Main,
Room, Semiole, Texas, 79360, received April 19, 2004, application
for financial assistance in the amount of $32,000 from the Agricultural
Water Conservation Fund.

North Plains Groundwater Water Conservation District, 603 East First
Street, Dumas, Texas, 79029, received April 16, 2004, application for
financial assistance in the amount of $44,000 from the Agricultural
Water Conservation Fund.

North Plains Groundwater Water Conservation District, 603 East First
Street, Dumas, Texas, 79029, received April 16, 2004, application for
financial assistance in the amount of $23,500 from the Agricultural
Water Conservation Fund.

Pecos County Water Improvement District No. 03, 201 First Street,
Imperial, Texas, 79743, received April 16, 2004, application for finan-
cial assistance in the amount of $200,000 from the Agricultural Water
Conservation Fund.

Sandy Land Underground Water Conservation District, 1012 Avenue
F, Plains, Texas, 79355, received April 12, 2004, application for finan-
cial assistance in the amount of $45,000 from the Agricultural Water
Conservation Fund.

Sandy Land Underground Water Conservation District - Drip Irriga-
tion, 1012 Avenue F, Plains, Texas, 79355, received April 12, 2004,
application for financial assistance in the amount of $51,804 from the
Agricultural Water Conservation Fund.

Sandy Land Underground Water Conservation District, 1012 Avenue
F, Plains, Texas, 79355, received April 12, 2004, application for finan-
cial assistance in the amount of $44,000 from the Agricultural Water
Conservation Fund.

Southmost Soil & Water Conservation District No. 319, 2315 West
Expressway 83, Room 103, San Benito, Texas, 78586, received April
19, 2004, application for financial assistance in the amount of $73,320
from the Agricultural Water Conservation Fund.

Upper Pecos Soil & Water Conservation District No. 213, 1415 West
3rd Street, Pecos, Texas, 79972, received April 19, 2004, application
for financial assistance in the amount of $40,053 from the Agricultural
Water Conservation Fund.

Upper Pecos Soil & Water Conservation District No. 213, 1415 West
3rd Street, Pecos, Texas, 79972, received April 19, 2004, application
for financial assistance in the amount of $24,742 from the Agricultural
Water Conservation Fund.

Uvalde County Underground Water Conservation District, P. O. Box
1419, Uvalde, Texas, 78801, received April 16, 2004, application for
financial assistance in the amount of $20,000 from the Agricultural
Water Conservation Fund.

Cameron County Irrigation District No. 02, 216 S. Sam Houston, San
Benito, Texas, 78586, received April 19, 2004, application for finan-
cial assistance in the amount of $50,000 from the Agricultural Water
Conservation Fund.

High Plains Underground Water Conservation District No. 01, 2930
Avenue Q, Lubbock, Texas, 79411, received April 19, 2004, applica-
tion for financial assistance in the amount of $20,000 from the Agri-
cultural Water Conservation Fund.

Delta Lake Irrigation District, Rt. 1, Box 225, Edcouch, Texas, 78538,
received April 19, 2004, application for financial assistance in the
amount of $25,000 from the Agricultural Water Conservation Fund.

Mesa Underground Water Conservation District, P. O. Box 497,
Lamesa, Texas, 79331-0497, received April 19, 2004, application for
financial assistance in the amount of $64,980 from the Agricultural
Water Conservation Fund.

El Paso Water Irrigation District No. 1, 294 Candelaria, El Paso, Texas,
79907-5599, received April 19, 2004, application for financial assis-
tance in the amount of $25,000 from the Agricultural Water Conserva-
tion Fund.

Harlingen Irrigation District Cameron County No. 01, P. O. Box 148,
Harlingen, Texas, 78551, received April 19, 2004, application for fi-
nancial assistance in the amount of $25,000 from the Agricultural Wa-
ter Conservation Fund.

Hidalgo County Irrigation District No. 01, P. O. Box 870, Edinburg,
Texas, 78640, received April 19, 2004, application for financial assis-
tance in the amount of $25,000 from the Agricultural Water Conserva-
tion Fund.
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Hidalgo County Irrigation District No. 06, P. O. Box 786, Mission,
Texas, 78538, received April 19, 2004, application for financial assis-
tance in the amount of $25,000 from the Agricultural Water Conserva-
tion Fund.

Hudspeth County Conservation & Reclamation No. 01, P. O. Box 125,
Fort Hancock, Texas, 79839, received April 19, 2004, application for
financial assistance in the amount of $25,000 from the Agricultural
Water Conservation Fund.

Hudspeth County Underground Water Conservation District No. 01,
P. O. Box 212, Dell City, Texas, 79837, received April 19, 2004, ap-
plication for financial assistance in the amount of $25,000 from the
Agricultural Water Conservation Fund.

La Feria Irrigation District Cameron County No. 03, P. O. Box 158, La
Feria, Texas, 78559, received April 19, 2004, application for financial
assistance in the amount of $25,000 from the Agricultural Water Con-
servation Fund.

Maverick County Water Control and Improvement District No. 01,
Rt. 2, Box 4700, Eagle Pass, Texas, 78852, received April 19, 2004,
application for financial assistance in the amount of $25,000 from the
Agricultural Water Conservation Fund.

Uvalde County Underground Water Conservation District, P. O. Box
1419, Uvalde, Texas, 78801, received April 16, 2004, application for
financial assistance in the amount of $45,000 from the Agricultural
Water Conservation Fund.

TRD-200403690
Jonathan Steinberg
Deputy Counsel
Texas Water Development Board
Filed: June 4, 2004

♦ ♦ ♦
Notice of Public Hearing

An attorney with the Texas Water Development Board will conduct
a public hearing beginning at 8:30 a.m., July 14, 2004, Room 1100,
William Travis Building, 1701 North Congress Avenue, Austin, Texas
78701, on the proposed Fiscal Year 2005 Intended Use Plan for the
Drinking Water State Revolving Fund (DWSRF).

The Intended Use Plan contains a combined list of projects for large and
small communities, including projects for privately owned water sys-
tems and projects for entities which have qualified as disadvantaged
communities. Projects are listed in priority order. The Intended Use
Plan describes the sources and uses of funds for projects as well as for
set-aside activities. The proposed Intended Use Plan has been prepared
pursuant to rules for the DWSRF as adopted by the Texas Water De-
velopment Board in 31 T.A.C. Chapter 371.

Interested persons are encouraged to attend the hearing and to present
relevant and material comments concerning the proposed Intended Use
Plan. In addition, persons may participate in the hearing by mail-
ing written comments before July 14, 2004 to Patricia Loving, Grant
Administration to Contract Administration, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711. Written comments will
also be accepted for thirty (30) days following the July 14, 2004 hear-
ing. Copies of the proposed 2005 Intended Use Plan will be available
in Room 537-A of the Stephen F. Austin Building or may be obtained
from the Grant Administration to Contract Administration, Texas Wa-
ter Development Board, P.O. Box 13231, Austin, Texas, 78711.

The hearing is being conducted pursuant to 31 Texas Administrative
Code, §371.11 and 40 Code of Federal Regulations Part 25.

TRD-200403779
Jonathan Steinberg
Deputy Counsel
Texas Water Development Board
Filed: June 9, 2004

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee. The Medical Review Division is
currently accepting applications for the following Medical Advisory
Committee vacancies:

Primary

* Dentist

* Employer

* General Public 1

Alternate

* Public Health Care Facility Representative

* Dentist

* Pharmacist,

* Employer

* General Public 1

* Insurance Carrier

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence,
the alternate member must attend all meetings to which the primary
member is appointed. Requirements and responsibilities of members
are established in the Procedures and Standards for the Medical
Advisory Committee as adopted by the Commission.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www.twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator, at 512-
804-4855 or R. L. Shipe, Director, Medical Review, at 512-804-4802.

29 TexReg 5976 June 18, 2004 Texas Register



The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY. The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE. The purpose of the Medical Advisory Com-
mittee (MAC) is to bring together representatives of health care spe-
cialties and representatives of labor, business, insurance and the gen-
eral public to advise the Medical Review Division in developing and
administering the medical policies, fee guidelines, and the utilization
guidelines established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate:

a. Preparation of a suitable agenda.

b. Planning MAC activities.

c. Establishing meeting dates and calling meetings.

d. Establishing subcommittees.

e. Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.
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COMMITTEE SUPPORT STAFF. The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES. The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS. When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT. No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER. Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and

the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200403739
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: June 8, 2004

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
_______ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME_____________________________________________________________________

ORGANIZATION ___________________________________________________________

ADDRESS _________________________________________________________________

CITY, STATE, ZIP __________________________________________________________

PHONE NUMBER __________________________________________________________

FAX NUMBER _____________________________________________________________

Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)

Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.

_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additional entry offices

_______________________________________
_______________________________________


	Table of Contents
	The Governor
	Attorney General
	Proposed Rules
	Withdrawn Rules
	Adopted Rules
	In Addition

