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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Republish Request for Opinion

RQ-0233-GA

Requestor:

The Honorable Joe Driver

Chair, Committee on Law Enforcement

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Requestor:

The Honorable Robert Duncan

Chair, Committee on State Affairs

Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Licensing requirements under the Texas Electrical Safety and Li-
censing Act (Request No. 0233-GA)

Briefs requested by July 17, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200404494
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: July 12, 2004

♦ ♦ ♦
Request for Opinion

RQ-0244-GA

Requestor:

Mr. Paul D. Cook

Acting Executive Director

Texas Board of Professional Engineers

1917 IH-35 South

Austin, Texas 78741

Re: Whether the seal of a professional engineer licensed in Texas may
be placed on engineering plans, specifications, and other documents
that are not to be constructed or created in Texas (Request No. 0244-
GA)

Briefs requested by August 13, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200404527
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: July 14, 2004

♦ ♦ ♦
Opinions

Opinion No. GA-0213

The Honorable Mary Denny

Chair, Committee on Elections

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Proper procedure, under article III, section 24a of the Texas Con-
stitution, for the Speaker of the House of Representatives to nomi-
nate individuals to serve as members of the Texas Ethics Commission
(RQ-0194-GA)

S U M M A R Y

Subsection (a)(3), article III, section 24a of the Texas Constitution re-
quires that the Speaker of the House of Representatives appoint a Re-
publican to the Texas Ethics Commission from a list of at least ten
names submitted by Republican members of the House; and that he ap-
point a Democrat from a list of at least ten names submitted by Demo-
cratic members of the House. Nothing in article III, section 24a re-
quires that the names be submitted by formal caucus or through any
other sort of joint action of a political party. Rather, the Texas Consti-
tution accords to individual members the right to submit to the Speaker
the names of suggested appointees

ATTORNEY GENERAL July 23, 2004 29 TexReg 7019



Opinion No. GA-0214

D.C. Jim Dozier, J.D., Ph.D.

Executive Director

Texas Commission on Law Enforcement Officer Standards and Educa-
tion

6330 U.S. Highway 290 East, Suite 200

Austin, Texas 78723

Re: Whether a peace officer may simultaneously hold a commission
from more than one law enforcement agency (RQ-0163-GA)

S U M M A R Y

Unless a peace officer holds a "civil office" within Texas Constitution
article XVI, section 40, that provision does not bar him from being em-
ployed and commissioned by two law enforcement agencies. A peace
officer holds an office within article XVI, section 40, if a sovereign
function of government is conferred upon him to be exercised for the
benefit of the public largely independent of the control of others. This
test must be applied on a case-by-case basis considering facts relevant
to the specific peace officer’s authority.

A peace officer does not violate the common-law doctrine of incom-
patibility solely because he is employed and commissioned by two dif-
ferent law enforcement entities and is responsible to two different em-
ployers. The common-law doctrine of incompatibility does not reach
the practical difficulties involved in holding two positions. Attorney
General Opinions O-1263 (1939) and H-727 (1975) are overruled to
the extent they incorrectly define the common-law doctrine of incom-
patibility.

Opinion No. GA-0215

The Honorable Robert E. Talton

Chairman, Urban Affairs Committee

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether a peace officer may order the removal of a disabled vehi-
cle to a location other than a licensed vehicle storage facility when the
driver has not given consent to the removal (RQ-0164-GA)

S U M M A R Y

Section 545.305 of the Transportation Code authorizes a peace offi-
cer to order a nonconsent tow of certain vehicles to a nearby place of
safety. However, section 643.206 of the Transportation Code does not
authorize a towing company to assess a nonconsenting owner or inter-
est holder a towing fee without taking the vehicle to a licensed vehicle
storage facility.

Opinion No. GA-0216

The Honorable Kurt Sistrunk

Galveston County Criminal District Attorney

722 Moody, Suite 300

Galveston, Texas 77550

Re: Procedure for filling a vacancy in the office of district clerk (RQ-
0165-GA)

S U M M A R Y

The district judges of Galveston County must unanimously assent to
the appointment of a district clerk. If the judges cannot agree, they
must certify that fact to the governor, who is required to order a special
election to fill the vacancy.

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200404518
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: July 13, 2004

♦ ♦ ♦
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TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 50. 2004 HOUSING TAX CREDIT
PROGRAM QUALIFIED ALLOCATION PLAN
AND RULES
10 TAC §50.9

The Texas Department of Housing and Community Affairs (the
Department) adopts on an emergency basis the amendment of
§50.9 concerning Application: Submission, Adherence to Obli-
gations, Evaluation Process, Required Pre-Certification and Ac-
knowledgement, Threshold Criteria, Selection Criteria, Evalua-
tion Factors, Staff Recommendations. The section is amended
in order to enact changes conforming to Attorney General Opin-
ion GA-0208.

This amended section is adopted on an emergency basis pur-
suant to Chapter 2306, Texas Government Code, which pro-
vides the Governing Board of the Department with the author-
ity to adopt rules necessary for the efficient administration of the
Department’s Housing Tax Credit Program.

§50.9. Application: Submission, Adherence to Obligations, Eval-
uation Process, Required Pre-Certification and Acknowledgement,
Threshold Criteria, Selection Criteria, Evaluation Factors, Staff
Recommendations.

(a)-(f) (No change.)

(g) Selection Criteria. All Applications will be evaluated and
ranking points will be assigned according to the Selection Criteria listed
in paragraphs (1) through (18) of this subsection.

(1)-(2) (No change.)

(3) Development Location Characteristics. Evidence, not
more than 6 months old from the date of the close of the Application
Acceptance Period, that the subject Property is located within one of
the geographical areas described in subparagraphs (A) through (F) of
this paragraph. Areas qualifying under any one of the subparagraphs
(A) through (F) of this paragraph will receive 5 points. An Application
may only receive points under one of the subparagraphs (A) through (F)
of this paragraph. An Application may receive an additional ten points
pursuant to subparagraph (G) of this paragraph in addition to any points
awarded in subparagraphs (A) through (F) of this paragraph.

(A) A geographical area which is:

(i) an Economically Distressed Area; or

(ii) a Colonia, or

(iii) a Difficult Development Area (DDA) as specif-
ically designated by the Secretary of HUD.

(B) a designated state or federal empowerment/enter-
prise zone, urban enterprise community, or urban enhanced enterprise
community. Such Developments must submit a letter and a map from a
city/county official verifying that the proposed Development is located
within such a designated zone. Letter should be no older than 6 months
from the first day of the Application Acceptance Period.

(C) a city-sponsored area or zone where a city or county
has, through a local government initiative, specifically encouraged or
channeled growth, neighborhood preservation or redevelopment. Such
Developments must submit all of the following documentation: a letter
from a city/county official verifying that the proposed Development
is located within the city sponsored zone or district; a map from the
city/county official which clearly delineates the boundaries of the dis-
trict; and a certified copy of the appropriate resolution or documenta-
tion from the mayor, local city council, county judge, or county com-
missioners court which documents that the designated area was:

(i) created by the local city council/county commis-
sion, and

(ii) targets a specific geographic area which was not
created solely for the benefit of the Applicant.

(D) the Development is located in a census tract in
which has a median family income (MFI), as published by the United
States Bureau of the Census (U.S. Census), that is higher than the
MFI for the county in which the census tract is located, as established
by HUD. This comparison shall be made using the most recent data
available from both sources as of as of October 1 of the year preceding
the applicable program year. In those years when the U.S. Census
does not publish median family income information at the census tract
level, the most recent U.S. Census MFI available for the tract shall
be multiplied by the change between HUD’s published data for the
county MFI as of the year in which the Census MFI was published and
the county MFI as of October 1 of the year preceding the applicable
program year. Developments eligible for these points must submit
evidence documenting the median income for both the census tract
and the county.

(E) the Development is located in a census tract in
which there are no other existing developments supported by housing
tax credits.

(F) the Development is located in a county that has
received an award as of November 15, 2003, within the past three
years, from the Texas Department of Agriculture’s Rural Municipal
Finance Program or Real Estate Development and Infrastructure Pro-
gram. Cities which have received one of these awards are categorized
as awards to the county as a whole so Developments located in a
different city than the city awarded, but in the same county, will still
be eligible for these points.

(G) the Development is located in an incorporated
city that is not a Rural Area but has a population no greater than
100,000 based on the most current available information published by
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the United States Bureau of the Census as of October 1 of the year
preceding the applicable program year. The Development can not
exceed 100 Units to qualify for these points. (7 points)[(10 points)]

(4) (No change.)

(5) Housing Needs Characteristics. Each Application, de-
pendent on the city or county where the Development is located, will
yield a score based on the Uniform Housing Needs Scoring Compo-
nent. If a Development is in an incorporated city, the city score will
be used. If a Development is outside the boundaries of an incorporated
city, then the county score will be used. The Uniform Housing Needs
Scoring Component scores for each city and county will be published
in the Reference Manual. (7 points maximum)[(20 points maximum)].

(6) (No change.)

(7) Development Characteristics. Applications may
receive points under as many of the following subparagraphs as are
applicable; however to qualify for points under this paragraph, the
Development must first meet the minimum requirements identified
under subparagraph (A) of this paragraph, unless otherwise provided
in the particular subparagraph. This minimum requirement does
not apply to Applications involving rehabilitation, Developments
receiving funding from TX-USDA-RHS, or Developments proposing
single room occupancy.

(A)-(E) (No change.)

(F) The Development is a mixed-income Development
comprised of both market rate Units and qualified tax credit Units.
Points will be awarded to Developments with a Unit based Applica-
ble Fraction which is no greater than:

(i) 80% (7 points)[(8 points)]; or,

(ii) 85% (6 points); or,

(iii) 90% (4 points); or

(iv) 95% (2 points).

(G) (No change.)

(8)-(10) (No change.)

(11) Tenant Characteristics - Populations with Special
Needs. Evidence that the Development is designed for transitional
housing for homeless persons on a non-transient basis, with supportive
services designed to assist the homeless tenants in locating and
retaining permanent housing. For the purpose of this exhibit, homeless
persons are individuals or families that lack a fixed, regular, and
adequate nighttime residence as more fully defined in 24 Code of
Federal Regulations, §91.5, as may be amended from time to time.
All of the items described in subparagraphs (A) through (E) of this
paragraph must be submitted. Points will be awarded consistent with
subparagraph (F) of this paragraph:

(A)-(E) (No change.)

(F) Points will be awarded as follows:

(i) If all Units in the Development are designed
solely for transitional housing for homeless persons, 7[22] points will
be awarded; or

(ii) If at least 25% of the Units in the Development
are designed for transitional housing for homeless persons, 5[15] points
will be awarded.

(12) Low Income Targeting Points for Serving Residents
at 40% and 50% of AMGI (up to 8 points). An Application may qual-
ify for points under subparagraph (C) of this paragraph. To qualify for

these points, the rents for the rent-restricted Units must not be higher
than the allowable tax credit rents at the rent-restricted AMGI level. For
Section 8 residents, or other rental assistance tenants, the tenant paid
rent plus the utility allowance is compared to the rent limit to deter-
mine compliance. The Development Owner, upon making selections
for this exhibit will set aside Units at the rent-restricted levels of AMGI
and will maintain the percentage of such Units continuously over the
compliance and extended use period as specified in the LURA.

(A)-(C) (No change.)

(D) Rent Levels of the Units. Applications will receive
up to maximum of 10 additional points for restricting the rent levels of
the Units under paragraphs (12) and (13) of this subsection. The to-
tal points available for paragraphs (12)(A) through (C) and (13) are 20
points. The percentage of points awarded under those sections will be
calculated and that percentage applied to a maximum of 10 additional
points to determine the number of points to be awarded. All calcula-
tions will be rounded using basic mathematical principles. (Example:
If an application receives 16 of the 20 points for items (12)(A) through
(C) and (13), which is 80% of the possible points, then the application
will receive 8 additional points under this subparagraph (D), which is
80% of the possible points. A half point will be rounded up to the near-
est whole number).

(13) (No change.)

(14) Leveraging from local and private resources. An Ap-
plication may qualify for points under only one of subparagraphs (A)
or (B) of this paragraph. However, if an Applicant has requested points
under paragraph (13) of this section, the Application is not eligible to
receive points under this paragraph. (maximum of 14[9] points)

(A) Evidence that the proposed Development has re-
ceived an allocation of funds for on-site development costs from a lo-
cal unit of government or a nonprofit organization, which is not related
to the Applicant. Such funds can include Community Development
Block Grant funds, HOPE VI, local HOME (not funded from the De-
partment), a local housing trust, Affordable Housing Program from the
Federal Home Loan Bank or Tax Increment Financing, HUD Section
202 , HUD Section 811 and HUD Section 8 and must be in the form
of a grant or a forgivable loan. In-kind contributions such as donation
of land or waivers of fees such as building permits, water and sewer
tap fees, or similar contributions that benefit the Development will be
acceptable to qualify for these points. Points will be determined on a
sliding scale based on the amount per Unit from outside sources. The
Development must have already applied for funding from the funding
entity. Evidence to be submitted with the Application must include a
copy of the commitment of funds or a copy of the application to the
funding entity and a letter from the funding entity indicating that the
application was received. No later than 14 days before the date of the
Board meeting at which staff will make their initial recommendations
for credit allocation to the Board, the Applicant or Development Owner
must either provide evidence of a commitment for the required financ-
ing to the Department or notify the Department that no commitment
was received. If the required financing commitment has not been re-
ceived by that date, the Application will have the points for this item
deducted from its final score and will be reevaluated for financial feasi-
bility. No funds from the Department’s HOME or Housing Trust Fund
sources will qualify under this category. Use normal rounding. No
funds from TDHCA’s HOME (with the exception of non-Participating
Jurisdictions) or Housing Trust Fund sources will qualify under this
category. (up to 14[9] points)

(i) A contribution of $500 to $1,000 per Low Income
Unit receives 4[3] points; or
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(ii) A contribution of $1,001 to $3,500 per Low In-
come Unit receives 8[6] points; or

(iii) A contribution of $3,501 to $6,000 per Low In-
come Unit receives 14[9] points; or

(B) Evidence that the proposed Development is
partially funded by development-based Housing Choice or rental
assistance vouchers from a governmental or non-governmental entity
for a minimum of five years. Such entity cannot have an identity
of interest with the Applicant with the exception of Applications
involving Public Housing Authorities. Evidence at the time the
Application is submitted must include a copy of the commitment of
funds or a copy of the application to the funding entity and a letter
from the funding entity indicating that the application was received.
No later than 14 days before the date of the Board meeting at which
staff will make their initial recommendations for credit allocation to
the Board, the Applicant or Development Owner must either provide
evidence of a commitment for the required financing to the Department
or notify the Department that no commitment was received. If the
required financing commitment has not been received by that date, the
Application will have the points for this item deducted from its final
score and will be reevaluated for financial feasibility. No funds from
the Department’s HOME or Housing Trust Fund sources will qualify
under this category. Use normal rounding. (up to 14[9] points)

(i) Development-Based Vouchers for 3% to 5% of
the total Units receives 4[3] points; or

(ii) Development-Based Vouchers for 6% to 8% of
the total Units receives 8[6] points; or

(iii) Development-Based Vouchers for 9% to 10% of
the total Units receives 14[9] points.

(15)-(18) (No change.)

(h)-(i) (No change.)

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404493
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective Date: July 12, 2004
Expiration Date: November 8, 2004
For further information, please call: (512) 475-4595

♦ ♦ ♦
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TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 50. 2004 HOUSING TAX CREDIT
PROGRAM QUALIFIED ALLOCATION PLAN
AND RULES
10 TAC §50.9

The Texas Department of Housing and Community Affairs (the
Department) proposes the amendment of §50.9 concerning
Application: Submission, Adherence to Obligations, Evaluation
Process, Required Pre-Certification and Acknowledgement,
Threshold Criteria, Selection Criteria, Evaluation Factors, Staff
Recommendations. The section is amended in order to enact
changes conforming to Attorney General Opinion GA-0208.

Edwina Carrington, Executive Director, has determined that for
the first five-year period the sections are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rules.

Ms. Carrington also has determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be the fair administra-
tion of the scoring criteria consistent with the Attorney General
Opinion GA-0208 for the efficient and coordinated allocation of
federal income tax credit authority available to the state for ad-
ministration of state housing agencies. There will be no effect on
small businesses or persons. There are no anticipated economic
costs to persons who are required to comply with the sections as
proposed.

Comments may be submitted to Jennifer Joyce, Program
Analyst, Multifamily Finance Production Division, Texas De-
partment of Housing and Community Affairs, P.O. Box 13941,
Austin, Texas, 78711-3941 or by email at the following address:
jennifer.joyce@tdhca.state.tx.us.

The proposed new sections are proposed under the Texas Gov-
ernment Code, Chapter 2306; the Internal Revenue Code of
1986, §42, as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs; and Executive Order AWR-92-3
(March 4, 1992), which provides this Department with the author-
ity to make housing tax credit allocations in the State of Texas.

No other code, article or statute is affected by these new sec-
tions.

§50.9. Application: Submission, Adherence to Obligations, Eval-
uation Process, Required Pre-Certification and Acknowledgement,

Threshold Criteria, Selection Criteria, Evaluation Factors, Staff
Recommendations.

(a)-(f) (No change.)

(g) Selection Criteria. All Applications will be evaluated and
ranking points will be assigned according to the Selection Criteria listed
in paragraphs (1) through (18) of this subsection.

(1)-(2) (No change.)

(3) Development Location Characteristics. Evidence, not
more than 6 months old from the date of the close of the Application
Acceptance Period, that the subject Property is located within one of
the geographical areas described in subparagraphs (A) through (F) of
this paragraph. Areas qualifying under any one of the subparagraphs
(A) through (F) of this paragraph will receive 5 points. An Application
may only receive points under one of the subparagraphs (A) through (F)
of this paragraph. An Application may receive an additional ten points
pursuant to subparagraph (G) of this paragraph in addition to any points
awarded in subparagraphs (A) through (F) of this paragraph.

(A) A geographical area which is:

(i) an Economically Distressed Area; or

(ii) a Colonia, or

(iii) a Difficult Development Area (DDA) as specif-
ically designated by the Secretary of HUD.

(B) a designated state or federal empowerment/enter-
prise zone, urban enterprise community, or urban enhanced enterprise
community. Such Developments must submit a letter and a map from a
city/county official verifying that the proposed Development is located
within such a designated zone. Letter should be no older than 6 months
from the first day of the Application Acceptance Period.

(C) a city-sponsored area or zone where a city or county
has, through a local government initiative, specifically encouraged or
channeled growth, neighborhood preservation or redevelopment. Such
Developments must submit all of the following documentation: a letter
from a city/county official verifying that the proposed Development
is located within the city sponsored zone or district; a map from the
city/county official which clearly delineates the boundaries of the dis-
trict; and a certified copy of the appropriate resolution or documenta-
tion from the mayor, local city council, county judge, or county com-
missioners court which documents that the designated area was:

(i) created by the local city council/county commis-
sion, and

(ii) targets a specific geographic area which was not
created solely for the benefit of the Applicant.

(D) the Development is located in a census tract in
which has a median family income (MFI), as published by the United
States Bureau of the Census (U.S. Census), that is higher than the
MFI for the county in which the census tract is located, as established
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by HUD. This comparison shall be made using the most recent data
available from both sources as of as of October 1 of the year preceding
the applicable program year. In those years when the U.S. Census
does not publish median family income information at the census tract
level, the most recent U.S. Census MFI available for the tract shall
be multiplied by the change between HUD’s published data for the
county MFI as of the year in which the Census MFI was published and
the county MFI as of October 1 of the year preceding the applicable
program year. Developments eligible for these points must submit
evidence documenting the median income for both the census tract
and the county.

(E) the Development is located in a census tract in
which there are no other existing developments supported by housing
tax credits.

(F) the Development is located in a county that has
received an award as of November 15, 2003, within the past three
years, from the Texas Department of Agriculture’s Rural Municipal
Finance Program or Real Estate Development and Infrastructure Pro-
gram. Cities which have received one of these awards are categorized
as awards to the county as a whole so Developments located in a
different city than the city awarded, but in the same county, will still
be eligible for these points.

(G) the Development is located in an incorporated
city that is not a Rural Area but has a population no greater than
100,000 based on the most current available information published by
the United States Bureau of the Census as of October 1 of the year
preceding the applicable program year. The Development can not
exceed 100 Units to qualify for these points. (7 points)[(10 points)]

(4) (No change.)

(5) Housing Needs Characteristics. Each Application, de-
pendent on the city or county where the Development is located, will
yield a score based on the Uniform Housing Needs Scoring Compo-
nent. If a Development is in an incorporated city, the city score will
be used. If a Development is outside the boundaries of an incorporated
city, then the county score will be used. The Uniform Housing Needs
Scoring Component scores for each city and county will be published
in the Reference Manual. (7 points maximum)[(20 points maximum)].

(6) (No change.)

(7) Development Characteristics. Applications may
receive points under as many of the following subparagraphs as are
applicable; however to qualify for points under this paragraph, the
Development must first meet the minimum requirements identified
under subparagraph (A) of this paragraph, unless otherwise provided
in the particular subparagraph. This minimum requirement does
not apply to Applications involving rehabilitation, Developments
receiving funding from TX-USDA-RHS, or Developments proposing
single room occupancy.

(A)-(E) (No change.)

(F) The Development is a mixed-income Development
comprised of both market rate Units and qualified tax credit Units.
Points will be awarded to Developments with a Unit based Applica-
ble Fraction which is no greater than:

(i) 80% (7 points)[(8 points)]; or,

(ii) 85% (6 points); or,

(iii) 90% (4 points); or

(iv) 95% (2 points).

(G) (No change.)

(8)-(10) (No change.)

(11) Tenant Characteristics - Populations with Special
Needs. Evidence that the Development is designed for transitional
housing for homeless persons on a non-transient basis, with supportive
services designed to assist the homeless tenants in locating and
retaining permanent housing. For the purpose of this exhibit, homeless
persons are individuals or families that lack a fixed, regular, and
adequate nighttime residence as more fully defined in 24 Code of
Federal Regulations, §91.5, as may be amended from time to time.
All of the items described in subparagraphs (A) through (E) of this
paragraph must be submitted. Points will be awarded consistent with
subparagraph (F) of this paragraph:

(A)-(E) (No change.)

(F) Points will be awarded as follows:

(i) If all Units in the Development are designed
solely for transitional housing for homeless persons, 7[22] points will
be awarded; or

(ii) If at least 25% of the Units in the Development
are designed for transitional housing for homeless persons, 5[15] points
will be awarded.

(12) Low Income Targeting Points for Serving Residents
at 40% and 50% of AMGI (up to 8 points). An Application may qual-
ify for points under subparagraph (C) of this paragraph. To qualify for
these points, the rents for the rent-restricted Units must not be higher
than the allowable tax credit rents at the rent-restricted AMGI level. For
Section 8 residents, or other rental assistance tenants, the tenant paid
rent plus the utility allowance is compared to the rent limit to deter-
mine compliance. The Development Owner, upon making selections
for this exhibit will set aside Units at the rent-restricted levels of AMGI
and will maintain the percentage of such Units continuously over the
compliance and extended use period as specified in the LURA.

(A)-(C) (No change.)

(D) Rent Levels of the Units. Applications will receive
up to maximum of 10 additional points for restricting the rent levels of
the Units under paragraphs (12) and (13) of this subsection. The to-
tal points available for paragraphs (12)(A) through (C) and (13) are 20
points. The percentage of points awarded under those sections will be
calculated and that percentage applied to a maximum of 10 additional
points to determine the number of points to be awarded. All calcula-
tions will be rounded using basic mathematical principles. (Example:
If an application receives 16 of the 20 points for items (12)(A) through
(C) and (13), which is 80% of the possible points, then the application
will receive 8 additional points under this subparagraph (D), which is
80% of the possible points. A half point will be rounded up to the near-
est whole number).

(13) (No change.)

(14) Leveraging from local and private resources. An Ap-
plication may qualify for points under only one of subparagraphs (A)
or (B) of this paragraph. However, if an Applicant has requested points
under paragraph (13) of this section, the Application is not eligible to
receive points under this paragraph. (maximum of 14[9] points)

(A) Evidence that the proposed Development has re-
ceived an allocation of funds for on-site development costs from a lo-
cal unit of government or a nonprofit organization, which is not related
to the Applicant. Such funds can include Community Development
Block Grant funds, HOPE VI, local HOME (not funded from the De-
partment), a local housing trust, Affordable Housing Program from the
Federal Home Loan Bank or Tax Increment Financing, HUD Section
202 , HUD Section 811 and HUD Section 8 and must be in the form
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of a grant or a forgivable loan. In-kind contributions such as donation
of land or waivers of fees such as building permits, water and sewer
tap fees, or similar contributions that benefit the Development will be
acceptable to qualify for these points. Points will be determined on a
sliding scale based on the amount per Unit from outside sources. The
Development must have already applied for funding from the funding
entity. Evidence to be submitted with the Application must include a
copy of the commitment of funds or a copy of the application to the
funding entity and a letter from the funding entity indicating that the
application was received. No later than 14 days before the date of the
Board meeting at which staff will make their initial recommendations
for credit allocation to the Board, the Applicant or Development Owner
must either provide evidence of a commitment for the required financ-
ing to the Department or notify the Department that no commitment
was received. If the required financing commitment has not been re-
ceived by that date, the Application will have the points for this item
deducted from its final score and will be reevaluated for financial feasi-
bility. No funds from the Department’s HOME or Housing Trust Fund
sources will qualify under this category. Use normal rounding. No
funds from TDHCA’s HOME (with the exception of non-Participating
Jurisdictions) or Housing Trust Fund sources will qualify under this
category. (up to 14[9] points)

(i) A contribution of $500 to $1,000 per Low Income
Unit receives 4[3] points; or

(ii) A contribution of $1,001 to $3,500 per Low In-
come Unit receives 8[6] points; or

(iii) A contribution of $3,501 to $6,000 per Low In-
come Unit receives 14[9] points; or

(B) Evidence that the proposed Development is
partially funded by development-based Housing Choice or rental
assistance vouchers from a governmental or non-governmental entity
for a minimum of five years. Such entity cannot have an identity
of interest with the Applicant with the exception of Applications
involving Public Housing Authorities. Evidence at the time the
Application is submitted must include a copy of the commitment of
funds or a copy of the application to the funding entity and a letter
from the funding entity indicating that the application was received.
No later than 14 days before the date of the Board meeting at which
staff will make their initial recommendations for credit allocation to
the Board, the Applicant or Development Owner must either provide
evidence of a commitment for the required financing to the Department
or notify the Department that no commitment was received. If the
required financing commitment has not been received by that date, the
Application will have the points for this item deducted from its final
score and will be reevaluated for financial feasibility. No funds from
the Department’s HOME or Housing Trust Fund sources will qualify
under this category. Use normal rounding. (up to 14[9] points)

(i) Development-Based Vouchers for 3% to 5% of
the total Units receives 4[3] points; or

(ii) Development-Based Vouchers for 6% to 8% of
the total Units receives 8[6] points; or

(iii) Development-Based Vouchers for 9% to 10% of
the total Units receives 14[9] points.

(15)-(18) (No change.)

(h)-(i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404492
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 475-4595

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER C. STANDARDS OF IDENTITY
OF MALT BEVERAGES
16 TAC §45.77

The Texas Alcoholic Beverage Commission proposes an amend-
ment to §45.77 governing permissible and prohibited language
on malt beverage labels.

Under the current rule, certain class designations of malt bev-
erages traditionally associated with malt liquors could not be
placed on the labels of beer. Conversely, class designations his-
torically associated with beer could not be placed on malt liquor
labels. Under Texas law, the distinction between beer and malt
liquor is determined by alcoholic content. Class designations
relate to method of manufacture, however, and are not neces-
sarily indicative of alcoholic content. The proposed amendment
allows malt beverage manufacturers to place class designations
like "porter," "stout" or "lager" regardless of whether that product
is beer or malt liquor.

Lou Bright, General Counsel, has determined that for the first
five-year period this amendment is in effect there will be no fis-
cal impact on units of state or local government as a result of
enforcing this amendment. The proposed amendment imposes
no mandatory requirements, but only broadens the scope of per-
missible conduct by manufacturers of malt beverages. Accord-
ingly, there is no anticipated fiscal impact on small businesses or
individuals.

Mr. Bright has determined that for each year of the first five years
the amendment is in effect, the public will benefit from more ac-
curate product descriptions allowed by this amendment.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This amendment is proposed under §5.31 of the Alcoholic Bev-
erage Code, which gives the commission authority to prescribe
and publish rules necessary to carry out the provisions of the Al-
coholic Beverage Code.

Cross Reference: Sections 101.41 and 101.43 of the Alcoholic
Beverage Code are affected by this amendment.

§45.77. Class and Type.

(a) The class of the malt beverage (such as "beer," "lager,"
"lager beer," "ale," "porter," or "stout") shall be stated, and if desired,
the type thereof may be stated.
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(b) No product containing less than 0.5% of alcohol by vol-
ume shall bear the class designation "beer," "lager," "lager beer," "ale,"
"porter," or "stout," or any other class or type designation commonly
applied to malt beverages containing 0.5% or more of alcohol by vol-
ume.

(c) No beer shall bear the [any] class designation of ale or malt
liquor, [except one denoting beer,] and no malt liquor shall bear the
[any] class designation of [denoting] beer. Nothing shall prevent a beer
or malt liquor from also bearing a class or style designation that is rec-
ognized in the brewing industry, such as, but not limited to, "porter,"
"stout," or "lager," provided such beer or malt liquor has the character-
istics of such class or style.

(d) Geographical names for distinctive types of malt beverages
(other than names found by the commission or administrator under sub-
section (e) of this section to have become generic) shall not be applied
to malt beverages produced in any place other than the particular region
indicated by the name unless: in direct conjunction with the name there
appears the word "type" or the word "American," or some other state-
ment indicating the true place of production in lettering substantially as
conspicuous as such name; and the malt beverages to which the name
is applied conform to the type so designated. The following are ex-
amples of distinctive types of beer with geographical names that have
not become generic: Dortmund, Dortmunder, Vienna, Wien, Wiener,
Bavarian, Munich, Munchner, Salvator, Kulmbacher, Wartzburger.

(e) Only such geographical names for distinctive types of malt
beverage as the commission or administrator finds have by usage and
common knowledge lost their geographical significance to such an ex-
tent that they have become generic shall be deemed to have become
generic. Pilsen beer (Pilsenor, Pilsner) is a distinctive type of beer with
a geographical name which has become generic.

(f) Except as provided in §45.75 of this title (relating to
Mandatory Label Information for Malt Beverages), geographical
names that are not names for distinctive types of malt beverages shall
not be applied to malt beverages produced in any place other than the
particular place or region indicated in the name.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404476
Alan Steen
Administrator
Texas Alcoholic Beverage Commission
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 206-3204

♦ ♦ ♦
16 TAC §45.90

The Texas Alcoholic Beverage Commission proposes an amend-
ment to §45.90 governing advertisement of malt beverages.

Under the current rule, malt beverages classified as beer under
Texas law cannot be designated in advertising by class desig-
nations, like "porter" or "stout" that are historically associated
with malt liquor. In Texas law, the distinction between beer and
malt liquor is based on alcoholic content. By contrast, class des-
ignations relate to manufacturing process and not necessarily
to alcoholic content. Accordingly, this amendment would allow
manufacturers greater latitude in providing consumers with more

accurate descriptions of their product. This amendment is pro-
posed in conjunction with a similar amendment to §45.77 regu-
lating malt beverage labels.

Lou Bright, General Counsel, has determined that for the first
five-year period this amendment is in effect there will be no fis-
cal impact on units of state or local government as a result of
enforcing this amendment. The proposed amendment imposes
no mandatory requirements, but only broadens the scope of per-
missible conduct by manufacturers of malt beverages. Accord-
ingly, there is no anticipated fiscal impact on small businesses or
individuals.

Mr. Bright has determined that for each year of the first five years
the amendment is in effect, the public will benefit from more ac-
curate product descriptions allowed by this amendment.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This amendment is proposed under §5.31 of the Alcoholic Bev-
erage Code, which gives the commission authority to prescribe
and publish rules necessary to carry out the provisions of the Al-
coholic Beverage Code.

Cross Reference: Sections 101.41 and 101.43 of the Alcoholic
Beverage Code are affected by this amendment.

§45.90. Prohibited Statements.

(a) General. An advertisement of malt beverages shall not
contain the following:

(1) any statement that is false or misleading in any material
particular;

(2) any statement that is disparaging of a competitor or his
products;

(3) any statement, design, device or representation which
is obscene or indecent;

(4) any statement, design, device, or representation of or
relating to analyses, standards, or tests irrespective of falsity, which the
administrator finds to be likely to mislead the consumer;

(5) any statement, design, device, or representation of or
relating to any guaranty, irrespective of falsity, which the administrator
finds to be likely to mislead the consumer;

(6) any statement that the malt beverages are brewed,
made, bottled, labeled, or sold under, or in accordance with, any
municipal, state, or federal authorization, law or regulation; and if a
municipal or state permit number is stated, the permit number shall
not be accompanied by any additional statement relating thereto;

(7) the words "bonded," "bottled in bond," "aged in bond,"
"bonded age," "bottled under customs supervision," or phrases contain-
ing these or synonymous terms which imply governmental supervision
over production, or bottling.

(b) Statements inconsistent with labeling. The advertisement
shall not contain any statement concerning a brand or lot of malt bev-
erages that is inconsistent with any statement on the labeling thereof.

(c) Class.

(1) No product containing less than 0.5% of alcohol by vol-
ume shall be designated in any advertisement as "beer," or by any other
class or type designation commonly applied to fermented malt bever-
ages containing 0.5% or more of alcohol by volume.
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(2) No malt beverage containing 4.0% of alcohol by weight
or less shall be designated in any advertisement as an "ale" or "malt
liquor." ["ale," "porter," or "stout" or by any other class or type desig-
nation commonly applied to malt beverages containing 4.0% or more
of alcohol by weight.]

(d) Curative and therapeutic effect. The advertisement shall
not contain any statement, design, or device representing that the use of
any malt beverage has curative or therapeutic effects if such statement
is untrue in any particular, or tends to create a misleading impression.

(e) Confusion of brands. Two or more different brands or lots
of malt beverages shall not be advertised in one advertisement (or in
two or more advertisements in one issue of a periodical or newspaper
or in one piece of other written, printed, or graphic matter) if the ad-
vertisement tends to create the impression that representations made as
to one brand or lot apply to the other or others, and if as to such latter
the representations made as to one brand or lot applied to the other or
others, and if as to such latter the representations contravene any pro-
vision of this subchapter or are in any respect untrue.

(f) Statements, seals, flags, coat of arms, crests, or other in-
signia, or graphic or pictorial or emblematic representations thereof,
likely to mislead the consumer to believe that the product has been en-
dorsed, made, or used by or produced for or under the supervision of
or in accordance with, the specifications of the government, organiza-
tion, family, or individual with whom such statement, seal, flag, coat
of arms, crest, or insignia is associated, are prohibited.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404475
Alan Steen
Administrator
Texas Alcoholic Beverage Commission
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 206-3204

♦ ♦ ♦
TITLE 19. EDUCATION

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 232. GENERAL REQUIREMENTS
APPLICABLE TO ALL CERTIFICATES ISSUED
SUBCHAPTER R. CERTIFICATE RENEWAL
AND CONTINUING PROFESSIONAL
EDUCATION REQUIREMENTS
19 TAC §232.850, §232.851

The State Board for Educator Certification proposes amend-
ments to §232.850 and §232.851, relating to Certificate
Renewal and Continuing Professional Education Requirements
that would establish a prorated schedule of continuing profes-
sional education (CPE) hours that may be used by educators
seeking to renew multiple classes of standard certificates issued
with different effective dates during the same five-year renewal
cycle.

The proposed amendments would provide relief to educators
who have a limited period of time to complete CPE hours for
renewal of an additional class of standard certificate issued late
in the five-year renewal cycle.

The proposed amendments would accomplish the following: (1)
change language in §232.850 to indicate that the appropriate
number of CPE hours must be completed during each five-year
renewal period for each class of certificate held; (2) add lan-
guage in §232.850 that would allow educators who are issued an
additional class of certificate after the beginning of the five-year
renewal cycle to satisfy renewal requirements by completing a
minimum of one-fifth of the required CPE hours for each full year
that the additional class of certificate is valid; (3) add language
to §232.851 to clarify that the holder of more than one class of
standard certificate would be required to complete no more than
200 CPE hours for renewal of all certificates held.

Steve Wright, Chief Financial Officer, State Board for Educa-
tor Certification, has determined for the first five-year period the
rules are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rules.

Lisa Patterson, Legal Services, State Board for Educator Certi-
fication, has determined that for each year of the first five years
the rules are in effect, the public benefit anticipated as a result
of enforcing the rules will be efficient and updated rules govern-
ing the assignment of public school educators. The purpose of
the rules is to clarify renewal requirements and provide relief to
educators who will renew multiple classes of certificates issued
during the same five-year renewal cycle.

In accordance with Section 2001.022, Government Code,
SBEC has determined that the adopted rule will not impact
local economies and, therefore, has not filed a request for a
local employment impact statement with the Texas Workforce
Commission.

There are no anticipated economic costs to persons who are
required to comply with the rules as proposed. There will be no
affect to small or micro businesses.

If adopted, the proposed rules would be a governmental action
providing for the certification of a public school educator and reg-
ulating a school district’s assignment of a holder of an educator
certificate, which is a state-granted privilege, in accordance with
Chapter 21, Subchapter B, Education Code, and therefore would
not affect private real property under the Private Real Property
Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendments may be sub-
mitted to Lisa Patterson, Legal Services, State Board for Educa-
tor Certification, Capitol Station, P.O. Box 12728, Austin, Texas
78711-2728, or by e-mail at "lisa.patterson@sbec.state.tx.us."

The amendments are proposed under the statutory authority of
the following Education Code sections: Section 21.031(a), which
vests SBEC with the authority to regulate and oversee all aspects
of the certification, continuing education, and standards of con-
duct of public school educators; and Section 21.041(b)(1), Edu-
cation Code, which requires SBEC to propose rules that provide
for the regulation of educators and the general administration
of Chapter 21, Subchapter B, in a manner consistent with that
subchapter; and Section 21.041(b)(2), which requires SBEC to
specify the classes of certificates to be issued.

No other statutes, articles, or codes are affected by the proposed
amendments.
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§232.850. Number and Content of Required Continuing Professional
Education Hours.

(a) Standard certificate. The appropriate number of [At least
150] clock hours of continuing professional education (CPE) as spec-
ified in §232.851 of this title (relating to Number of Required Con-
tinuing Professional Education Hours by Classes of Certificates) must
be completed during each five-year renewal period. Educators should
complete a minimum of 20 clock hours of CPE each year of the renewal
period. An educator renewing multiple certificates should complete a
minimum of five CPE clock hours each year in the content area knowl-
edge and skills for each certificate being renewed.

(b) - (d) (No change.)

(e) An educator renewing multiple classes of certificates is-
sued during the same five-year renewal period may satisfy the require-
ments specified in §232.851 of this title (relating to Number of Re-
quired Continuing Professional Education Hours by Classes of Certifi-
cates) for any class of certificate issued for less than the full five-year
period by completing a minimum of one-fifth of the required CPE hours
for each full calendar year that the class of certificate is valid.

§232.851. Number of Required Continuing Professional Education
Hours by Classes of Certificates.

(a) - (k) (No change.)

(l) An educator must complete a total of 150 or 200 clock hours
of continuing professional education during each five-year renewal pe-
riod unless otherwise specified in this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404478
Herman L. Smith, Ph.D.
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 936-8239

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 27. BOARD OF TAX
PROFESSIONAL EXAMINERS

CHAPTER 629. PENALTIES, SANCTIONS,
AND HEARINGS
22 TAC §629.4

The Board of Tax Professional Examiners proposes an amend-
ment to §629.4, Penalties, Sanctions, and Hearings. This
amendment ensures revocation of registration with the board
requires three members vice four members.

Mr. David E. Montoya, Executive Director of the Board of Tax
Professional Examiners, has determined that for the first five
year period in which the proposed rule is in effect, there will be
no fiscal implications for state or local government as a result of
enforcing or administering this section.

Mr. Montoya has also determined that for the first five-year pe-
riod in which proposed rule is in effect, the proposed new section

will not have an adverse economic effect on small businesses be-
cause the amended section of these rules impose no additional
burden on anyone. There is no anticipated economic cost to per-
sons who are required to comply with this rule as proposed.

The probable economic cost to persons required to comply with
the amendment will be zero because the amendment merely en-
sure consistent actions by the Board.

Mr. Montoya has determined that for the first five-year period in
which the proposed rule is in effect, the anticipated public ben-
efit is the assurance that all revocation of registration will only
be completed with a majority of board member, thus ensuring
faith and confidence in the Property Tax Professional Certifica-
tion Act.

Comments on the proposal may be submitted to David E. Mon-
toya, Executive Director, Texas State Board of Tax Professional
Examiners, 333 Guadalupe, Tower II, Suite 520, Austin, Texas
78701 or faxed to his attention at (512) 305-7304.

The amendment is proposed under the authority of Texas Civil
Statutes Occupations Code, Chapter 1151 Property Taxation
Professional Certification Act, which provides the Board of Tax
Professional Examiners with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its
duties and regulations of proceedings before it.

No other article, statute or code is affected by this proposed
amendment.

§629.4. Revocation of Registration.

(a) (No change.)

(b) Revocation of registration may be the judgment of the
board only by an affirmative vote of three [four of its members.

(1) - (3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 6, 2004.

TRD-200404393
David E. Montoya
Executive Director
Board of Tax Professional Examiners
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-7300

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 53. FINANCE
SUBCHAPTER A. FEES
DIVISION 1. LICENSE, PERMIT, AND BOAT
AND MOTOR FEES
31 TAC §53.2
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The Texas Parks and Wildlife Department proposes an amend-
ment to §53.2, concerning License Issuance Procedures, Fees,
Possession, and Exemption Rules. The amendment would allow
a person to hunt deer (under certain circumstances) without be-
ing in physical possession of a hunting license, provided that the
person has purchased a license electronically and possesses a
department-issued authorization number valid for that transac-
tion.

Under current regulations a person may hunt species other than
deer and turkey without having a hunting license in their posses-
sion, provided the person has acquired a hunting license elec-
tronically and has a valid authorization number in their posses-
sion. Deer and turkey are not included because deer and turkey
are required to be tagged upon kill. Since the tags are part of
the hunting license, a license had to be physically possessed
in order to comply with the tagging requirement. However, re-
cent rulemaking action by the Texas Parks and Wildlife Com-
mission has removed the tagging requirements for deer taken
by Managed Lands Deer (MLD) Permits, Landowner Assisted
Management Permits (LAMPS), by special permit under the pro-
visions of Chapter 65, Subchapter H of this title (concerning the
Public Lands Proclamation) on department lands, on depart-
ment-leased lands under the provisions of Parks and Wildlife
Code, §11.0272, and by special antlerless permit issued by the
U.S. Forest Service (USFS) for use on USFS lands that are part
of the department’s public hunting program. Accordingly, the de-
partment seeks to allow persons who acquire a license electron-
ically to hunt deer, provided they also possess the appropriate
permit, in addition to the authorization number.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the proposed rule is in effect,
there will be fiscal implications to state government as a result
of enforcing or administering the rule. Under current rule, per-
sons purchasing a license by telephone are assessed a $5 con-
venience fee in addition to a license fee. Since the rules do not
and never have allowed the purchasers of licenses sold over the
telephone to hunt deer with just an authorization number (i.e., the
purchasers had to wait for a license, containing tags, to be mailed
to them before going deer hunting), there is no way for the de-
partment to determine how many of the licenses were sold to per-
sons solely for the purpose of hunting deer, and thus there is no
empirical data upon which to base a revenue estimate. However,
in Fiscal Year 2003 the department’s total telephone sales of li-
censes that could be used to hunt deer was 6550, which resulted
in convenience-fee revenue of $32,750. Since the proposed op-
tion could only be taken advantage of by persons hunting deer
on properties for which the department has issued permits, the
department does not anticipate that the number of licenses sold
by telephone will increase dramatically; however, some increase
is expected.

Mr. Macdonald also has determined that for each of the first
five years the rule as proposed is in effect, the public benefit
expected as a result of the proposed rule will be increased con-
venience for license purchasers by allowing persons to acquire
a license electronically for the purposes of hunting deer under
certain circumstances, thus removing the need to physically go
to a license sales location to acquire a hunting license.

There will be an economic cost for persons required to comply
with the rule as proposed, because the purchase of a license
electronically includes a $5 convenience fee in addition to the
license fee. There are no other economic costs for persons re-
quired to comply with the rule as proposed.

The department has determined that the rule will not affect local
economies; accordingly, no local employment impact statement
has been prepared.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rule.

The department has determined that the rule will not have an
adverse economic effect on small or micro-businesses.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rule.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775; e-mail:
robert.macdonald@tpwd.state.tx.us.

The amendment is proposed under the authority of Parks and
Wildlife Code, §12.702, which authorizes the commission by rule
to set collection and issuance fees for a license, stamp, tag, per-
mit, or other similar item issued under any chapter of the code.

The proposed amendment affects Parks and Wildlife Code,
Chapter 12.

§53.2. License Issuance Procedures, Fees, Possession, and Exemp-
tion Rules.

(a) Hunting license possession.

(1) No [A] person may hunt [species other than deer or]
turkey in this state without having a valid hunting license in immediate
possession.

(2) A person may hunt species other than turkey in this state
without having a valid hunting license in immediate possession if that
person has acquired a license electronically (including by telephone)
and has a valid authorization number in his possession. Authorization
numbers shall only be valid for 20 days from date of purchase.

(3) A person may hunt deer in this state without having a
valid hunting license in immediate possession only if that person:

(A) has acquired a license electronically (including by
telephone) and has a valid authorization number in his possession; and

(B) is lawfully hunting:

(i) under the provisions of §65.26 of this title (relat-
ing to Managed Lands Deer (MLD) Permits);

(ii) under the provisions of §65.28 of this title (relat-
ing to Landowner Assisted Management Permits (LAMPS));

(iii) by special permit under the provisions of Sub-
chapter H of this chapter (relating to Public Lands Proclamation);

(iv) on department-leased lands under the provisions
of Parks and Wildlife Code, §11.0272; or

(v) by special antlerless permit issued by the U.S.
Forest Service (USFS) for use on USFS lands that are part of the de-
partment’s public hunting program.

(b) - (e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.
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TRD-200404484
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
31 TAC §53.6

The Texas Parks and Wildlife Department proposes an
amendment to §53.6, concerning saltwater stamp fees. The
amendment increases the future fee for the Saltwater Sport-
fishing Stamp. The amendment would function by removing
the expiration date from the $3 surcharge to the saltwater
sportfishing stamp fee. The amendment is necessary to main-
tain or accelerate the department’s commercial fishing license
buyback programs for shrimp, crab, and finfish, established in
Texas Parks and Wildlife Code, §§77.119, 78.111, and 47.081,
respectively.

The license buyback funds are used for purchasing and retir-
ing commercial crab, finfish, bait shrimp, and bay shrimp boat
licenses, which reduces the number of license holders and fish-
ing effort in these fisheries. The proposal to maintain the $3 sur-
charge (or to increase the current saltwater stamp by $3 when
the current $3 surcharge expires) will help to accelerate the buy-
back programs in future years.

Currently, the buyback programs for each fishery under a limited
entry system (crab, finfish and inshore shrimp) are supported by
a percentage of the license fees collected to fish or participate
in the fishery. In addition, the department during the 2000-01
license year established the existing $3 surcharge on the salt-
water sportfishing stamp, which generated approximately $1.4
million per year. The license buyback programs depend on vol-
untary sellers to offer their licenses to be purchased by the de-
partment. To date, most of the funds expended have been used
for the purchase of commercial bay and bait shrimp fishing boat
licenses. This is primarily due to the size of the fishery and that
the inshore shrimp fishery was the first limited entry program and
buyback program established.

Following the implementation of the $3 surcharge, the average
annual purchase of commercial bay and bait shrimp fishing boat
licenses increased 43.5% per year. Another way of expressing
this difference, based on the average number of licenses bought
back each of the three years before there was a surcharge
compared to the average number bought back each of the four
years with funding from a surcharge, is that 216 commercial
bay and bait shrimp fishing boat licenses were purchased that
could not have otherwise been purchased. To date, $6,372,855
has been spent in the purchase of 1,084 commercial bay and
bait shrimp fishing boat licenses. Additionally, during the same
period $716,107 has been spent purchasing 25 commercial
crab fishing boat licenses and 125 commercial finfish fishing
boat licenses. While the program has been successful from its
inception in reducing license numbers and is showing evidence
of reducing fishing effort, the ability to continue to purchase
licenses at the current pace is dependent on the continuation
of the $3 saltwater surcharge.

Mr. Robin Riechers, policy and science director of the Coastal
Fisheries Division, has determined that for each of the first five
years that the rule as proposed is in effect, there will be fiscal

implications to state government as a result of enforcing or ad-
ministering the rules, consisting of approximately $1.4 million in
additional revenues for the funding of license buyback programs.
The revenue estimates are based on the annual average of salt-
water stamps sold in Fiscal Year 2001, 2002, and 2003 (461,328
original licenses sold). Since this is a continuation of a current
surcharge on the saltwater stamp there is not expected to be
a decline in sales associated with the continuation of the sur-
charge. There will be no fiscal implications for units of local gov-
ernment as a result of administering or enforcing the rule.

Mr. Riechers also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit antici-
pated as a result of enforcing or administering the rules as pro-
posed, will be: (a) additional revenues to fund the license buy-
back program and the purchase and retirement of licenses, ben-
efiting those remaining in the industry by reducing competition;
and, (b) reduced fishing pressure on shrimp, crab, and finfish
fisheries, which creates public benefits by enhancing the popu-
lations of those species and the overall health of the ecosystem.

There will be no adverse economic costs to small businesses or
micro-businesses. There will be a cost to persons required to
comply with the rule as proposed, namely, the $3 increase in the
cost of a Saltwater Sportfishing Stamp for persons who fish in
the salt water of this state after Fiscal Year 2005.

The department has not filed a local impact statement with the
Texas Workforce Commission as required by Government Code,
§2001.022, as this agency has determined that the rules as pro-
posed will not impact local economies. The department has de-
termined that there will not be a taking of private real property,
as defined by Government Code, Chapter 2007, as a result of
the proposed rules.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rule.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rule.

Comments on the proposed rule may be submitted to Jerry
Cooke, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4492; e-mail:
jerry.cooke@tpwd.state.tx.us.

The amendment is proposed under the authority of Parks and
Wildlife Code, Chapter 43, Subchapter M, which authorizes the
commission to set the fee for the saltwater sportfishing stamp.

The proposed amendments affect Parks and Wildlife Code,
Chapter 43.

§53.6. Recreational Fishing Licenses, Stamps, and Tags.

(a) (No change.)

(b) The items listed in this subsection may be sold individually
or as part of a package. Stamps sold individually shall be valid from the
date of purchase or the start date of the license year, whichever is later,
through the last day of the license year. Stamps sold as part of a fishing
package shall be valid for the same time period as the license included
in the package as specified in this rule. The price of these stamps are
as follows:

(1) (No change.)
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(2) saltwater sportfishing stamp--$7 plus a saltwater sport
fishing stamp surcharge of $3 [(surcharge to be effective until Septem-
ber 1, 2005)]. A red drum tag shall be issued at no additional charge
with each saltwater sportfishing stamp.

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404485
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
31 TAC §53.15

The Texas Parks and Wildlife Department proposes an amend-
ment to §53.15, concerning Miscellaneous Fisheries and Wildlife
Licenses and Permits. The amendment would impose an appli-
cation fee of $12 for a cormorant control permit.

The double-crested cormorant (Phalacrocorax auritus) is a long-
lived, colonial-nesting waterbird native to North America, and
is the most abundant of six species of cormorants occurring
in North America. The current continental population of dou-
ble-crested cormorants is estimated to be 2 million birds, and is
increasing. The diet of the double-crested cormorants is mainly
fish. Adults eat an average of one pound per day, usually com-
prised of small (less than 6 inch) bottom dwelling or school-
ing "forage" fish. They are opportunistic and generalist feed-
ers, preying on many species of fish, but concentrating on those
that are easiest to catch. In many areas, the double-crested
cormorant has become a nuisance species, causing damage to
aquaculture and public fisheries resources.

The double-crested cormorant is a protected species under
the Migratory Bird Treaty Act of 1918, and federal approval is
required to take, possess, or disturb them. The U.S. Fish and
Wildlife Service (Service) in 1998 allowed U.S. Department of
Agriculture Wildlife Services to conduct winter roost control
on double-crested cormorants and later established a public
resource depredation order to allow state wildlife agencies,
Tribes, and U.S. Department of Agriculture’s Wildlife Services to
conduct control activities for the protection of public resources
in 13 states. The Service has now expanded the depredation
order to include an additional 11 states, including Texas. The
proposed new section is necessary to create a mechanism
to protect public fisheries resources from depredation by
double-breasted cormorants.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the proposed rule is in effect,
there will be no net fiscal implications to state government as
a result of enforcing or administering the rule, since the fee im-
posed by the rule will result in revenue equivalent to the admin-
istrative cost of issuing permits, evaluating annual reports, and
maintaining records. The department anticipates demand for the
permits to be on the order of 2,000 per year. The department

also estimates that the cost of processing and issuing the per-
mits, collecting and analyzing annual reports, and summarizing
the data from the annual reports for submission to the Service
will be approximately $24,000 per year. Therefore, dividing the
number of permits expected to be issued by the cost expected
to be incurred yields the proposed fee per permit. There will be
no fiscal implications to units of state or local government as a
result of enforcing or administering the rule.

Mr. Macdonald also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit expected
as a result of the proposed rule will be the control of negative
impacts of cormorants on public fisheries resources.

There will be economic costs for persons required to comply with
the rule as proposed. The rule will require each person who
seeks to control cormorants to pay a fee of $12 for the process-
ing and issuance of a permit. The fee also covers the depart-
ment’s cost in maintaining records and reviewing annual reports
from permittees. There are no other economic costs for persons
required to comply with the rule as proposed.

The department has determined that the rule will not affect local
economies; accordingly, no local employment impact statement
has been prepared.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rule.

The department has determined that the rule will not have an
adverse economic effect on small or micro-businesses.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rule.

Comments on the proposed rule may be submitted to John Her-
ron, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744; (512) 389-4771; e-mail: john.her-
ron@tpwd.state.tx.us.

The amendment is proposed under the authority of Parks and
Wildlife Code, §67.0041, which authorizes the issuance of
permits for the taking, possession, propagation, transportation,
sale, importation, or exportation of a nongame species of fish
or wildlife if necessary to properly manage that species, and
authorizes the commission to set a fee for a permit.

The proposed amendment affects Parks and Wildlife Code,
Chapter 67.

§53.15. Miscellaneous Fisheries and Wildlife Licenses and Permits.
(a) - (f) (No change.)

(g) Miscellaneous fees:

(1) - (5) (No change.)

(6) oyster lease renewal /transfer/sale--$200; and

(7) double-crested cormorant control permit--$12.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404486
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Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 65. WILDLIFE
SUBCHAPTER C. PERMITS FOR TRAPPING,
TRANSPORTING, AND TRANSPLANTING
GAME ANIMALS AND GAME BIRDS
31 TAC §65.102

The Texas Parks and Wildlife Department proposes an amend-
ment to §65.102, concerning Permits for Trapping, Transport-
ing, and Transplanting Game Animals and Game Birds, com-
monly known as ’Triple T’ permits. The proposed amendment
would clarify provisions governing testing protocols for chronic
wasting disease for persons seeking Triple T permits to move
white-tailed deer. In 2003, the department issued 26 Triple T
permits authorizing the relocation of deer. Although this num-
ber represents an infinitesimally small percentage of all landown-
ers and deer in Texas, it nevertheless is significant from an epi-
demiological standpoint, since it represents animals that are be-
ing moved from place to place in a fashion that would not nor-
mally occur in nature, thus increasing the risk of disease trans-
mission far beyond what exists naturally in wild populations of
free-ranging deer. Therefore, the proposed amendment is nec-
essary to ensure the integrity of the department’s strategy to
monitor for chronic wasting disease (CWD) in wild populations
of white-tailed deer and minimize the risk of moving the disease
if it is present.

The proposed amendment would correct an inaccurate use of
terminology. The current rule requires deer to be tested and
’certified 100% negative.’ When the rule was adopted, the de-
partment was unaware that the terminology used by the Texas
Veterinary Medical Diagnostic Laboratory described three pos-
sible test results: ’positive,’ ’location,’ and ’not detected.’ There-
fore, the amendment would remove the phrase ’100% negative’
and add a sentence to subsection (a) stating that permits will
be issued only if the test result for each deer in a sample is ’not
detected.’ The proposed amendment also makes it clear that the
department will not authorize Triple T activities that involve a trap
site where CWD has been detected. The provisions of the de-
partment’s stocking policy, codified at 31 TAC Chapter 52 , are
sufficient authority to deny permit issuance on the basis of im-
pacts to ecosystems; however, the department would prefer to
absolutely certain that the ability to deny a permit on this ba-
sis is understood. The proposed amendment also clarifies that
samples must be collected and tested within 12 months of the
permit year for which a permit is sought. The intent is to prevent
the ’stockpiling’ of samples, which would negatively impact the
functionality of the department’s sampling plan by confounding
the assumption that test results characterize disease detection
efforts through time. In the same vein, the proposed amend-
ment stipulates that no test result be used more than once, with
the exception that approved movement could take place in the
next year. For instance, if a permittee received authorization to
move 100 deer but only moved 50, that person could apply for
a Triple T permit the following year, re-submit the test results,

and receive authorization to move the remaining 50 deer. How-
ever, any deer beyond the number remaining from the previous
year would trigger the testing requirements. This portion of the
proposed amendment is necessary to acknowledge that from an
epidemiological standpoint, a statistically valid sample at a given
point in time is sufficient to satisfy the department’s disease-de-
tection and risk-assessment protocols for a year. Additionally,
on smaller properties it is problematic for individuals to collect a
sufficient number of samples within one trapping season and still
accomplish the trapping activities.

The current rule was adopted in November 2002, after con-
sultation with the Texas Animal Health Commission and the
MLD/TTT Task Force (an external advisory group of landowners
and wildlife managers appointed by then-Chairman Lee M.
Bass). Under the current rule, the department will not issue
any permits to trap, transport and transplant white-tailed deer
unless a specified number of adult deer at the trap site have
been tested for Chronic Wasting Disease (CWD). CWD is
a transmissible spongiform encephalopathy that has been
detected in free-ranging deer populations in other states and
Canada. Since CWD has not yet been exhaustively studied,
the peculiarities of its transmission, infection rate, incubation
period, and potential for transmission to other species are not
definitively known. What is known is that CWD can be and is
passed from deer to deer and is invariably fatal. Although no
deer have tested positive for CWD in Texas, the department
cannot categorically discount the presence of the disease in
the state. Therefore, the department must address any and all
threat potentials for the introduction, transmission, or spread
of CWD in order to discharge its statutory duty to manage
and protect wildlife resources (in this case, deer) in this state.
Free ranging white-tailed deer and mule deer have been found
to be infected with CWD in Wisconsin, New Mexico, Illinois,
South Dakota, Nebraska, Wyoming, Utah, and Colorado and
within confined infected elk and white-tailed deer facilities
in Oklahoma, Colorado, Wyoming, Montana, South Dakota,
Nebraska, Minnesota, and Wisconsin. Each area where the
disease has been detected is a significant distance from other
known infected herds, which indicates that agents other than
natural dispersion are involved (e.g., trapping and transplanting
operations). The department has for many years authorized
the trapping and transplanting of deer under the Triple T permit
program; therefore, any area of the state may be at risk,
however slight, which cannot be categorically be ruled out at the
present time. Any deer trapped and transplanted within Texas
conceivably could have been in contact with a CWD-positive
deer prior to being trapped and transplanted and could thus be
a vector for introducing the disease to additional areas of the
state. The continued transport of deer could potentially further
spread the disease. Therefore, the department determined that
the practice of trapping and transplanting deer is a potential
mechanism for the spread of CWD.

The impact of an outbreak of CWD in Texas could be signifi-
cant. Texas has one of the most extensive white-tailed deer
herds in the United States and the quality of animals that come
from Texas are known throughout the world. Over one-third of
the 4 million white-tailed deer in Texas are found in about 25%
per cent of the geographical area of Texas. Over $600 million dol-
lars are spent by white-tailed deer hunters in rural communities
each year, over half of which is spent in the Edward’s Plateau,
Pineywoods, and South Texas regions. Fully one quarter of this
revenue is spent in the Edward’s Plateau alone. Therefore, the
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department must remain vigilant in the face of potential disease
threats to the resource.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the proposed rule is in effect,
there will be no fiscal implications to state or local governments
as a result of administering or enforcing the rule as proposed.

Mr. Macdonald also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit expected
as a result of the proposed rule will be the continued and en-
hanced protection of native deer from communicable diseases,
thus ensuring the public of continued enjoyment of the resource
and the protection of the state’s $2.5 billion per year hunting in-
dustry.

There will be no adverse economic cost for small businesses,
micro-businesses, or persons required to comply with the rule
as proposed, as the proposed amendment does not alter the
current cost of compliance.

The department has determined that the rule will not affect local
economies; accordingly, no local employment impact statement
has been prepared.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rule.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rule.

Comments on the proposed rule may be submitted to Robert
Macdonald, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4775; e-mail:
robert.macdonald@tpwd.state.tx.us.

The amendment is proposed under Parks and Wildlife Code,
§43.061, which requires the commission to adopt rules for the
content of wildlife stocking plans, certification of wildlife trap-
pers, and the trapping, transporting, and transplanting of game
animals and game birds under the subchapter, and §43.0611,
which requires the commission to adopt rules for fees, appli-
cations, and activities, including limitations on the times of the
activities, relating to permits for trapping, transporting, or trans-
planting white-tailed deer.

The amendment affects Parks and Wildlife Code, Chapters 43,
Subchapter E.

§65.102. Limitation of Applicability.

(a) Until this section is repealed, no permits to trap, transport,
and transplant white-tailed deer or mule deer shall be issued by the de-
partment unless a sample of adult deer from the trap site equivalent
to 10% of the number of deer to be transported has been tested [and
certified 100% negative] for chronic wasting disease by the Texas Vet-
erinary Medical Diagnostic Laboratory.

(1) The department will not authorize trapping activities
unless the test result for each deer in the minimum required sample
is ’not detected.’

(2) The department will not issue a permit for any activity
involving a trap site from which a ’detected’ result for chronic wasting
disease has been obtained.

(3) [(1)] The sample size shall be no more than 40 or less
than ten animals.

(4) [(2)] The test results required by this section shall be
presented to the department prior to the transport of any deer.

(5) [(3)] All deer released shall be marked in one ear with
a department-assigned identification number.

(6) A test result is not valid if the sample was collected or
tested prior to October 1 of the previous permit year.

(7) Except as provided in paragraph (8) of this subsection,
a test result shall not be used more than once to satisfy the requirements
of this section.

(8) If a permittee traps, transports, and transplants fewer
deer than are authorized in a given permit year, that permittee may trap,
transport, and transplant the remaining deer the following year from
the same trap site without having to provide new samples for testing;
however, the person must apply for a new Triple T permit and must
re-submit the test results from the previous year. If the application
for a new Triple T permit specifies a number of deer greater than the
remainder from the previous year, the requirements of paragraphs (1)-
(4) of this subsection apply to the additional deer.

(b) - (c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404487
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER W. SPECIAL PERMITS
31 TAC §65.901

The Texas Parks and Wildlife Department proposes new
§65.901, concerning Cormorant Control Permit. The new
section would create a permit to authorize landowners and their
authorized agents to carry out cormorant control activities on
behalf of Texas Parks and Wildlife Department; require any
person who takes a cormorant under a permit to record the
date and location of take and the number of cormorants killed;
require the person to whom a permit is issued to submit an
annual report to the department accounting for all cormorants
taken under a permit; require all persons acting under a permit
to abide by applicable federal law; and establish an offense
for failure to abide by permit conditions. The permit conditions
will specify that cormorants must be dispatched by firearm
(non-toxic shot), cervical dislocation, or asphyxiation; that
control actions take place only during daylight hours, and that
landowner permission be obtained. The cost of the permit
would be $12; the proposed rulemaking to establish the fee is
published elsewhere in this issue.

The double-crested cormorant (Phalacrocorax auritus) is a long-
lived, colonial-nesting waterbird native to North America, and
is the most abundant of six species of cormorants occurring
in North America. The current continental population of dou-
ble-crested cormorants is estimated to be 2 million birds, and is
increasing. The diet of the double-breasted cormorant is mainly
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fish. Adults eat an average of one pound per day, usually com-
prised of small (less than 6 inch) bottom dwelling or school-
ing "forage" fish. They are opportunistic and generalist feed-
ers, preying on many species of fish, but concentrating on those
that are easiest to catch. In many areas, the double-crested
cormorant has become a nuisance species, causing damage to
public fisheries resources.

The double-crested cormorant is a protected species under the
Migratory Bird Treaty Act of 1918, and federal approval is re-
quired to take, possess, or disturb them. The U.S. Fish and
Wildlife Service (Service) in 1998 allowed U.S. Department of
Agriculture Wildlife Services to conduct winter roost control on
double-breasted cormorants and later established a public re-
source depredation order to allow state wildlife agencies, Tribes,
and U.S. Department of Agriculture’s Wildlife Services to con-
duct control activities for the protection of public resources in 13
states. The Service has now expanded the depredation order to
include an additional 11 states, including Texas. Under the order,
TPWD may authorize agents to conduct lethal control activities.
The proposed new section is necessary to create a mechanism
to protect public fisheries resources from depredation by dou-
ble-breasted cormorants. Since most of Texas consists of pri-
vate lands, the wintering areas for cormorants in Texas are in
close proximity to public waters. Therefore, allowing control on
private lands will have direct benefits to public fisheries resource
in Texas.

Since the fee for the proposed cormorant control permit is
proposed in another rulemaking, the department includes in
this preamble a discussion of the fee for the convenience of the
reader.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the proposed rule is in effect,
there will be no net fiscal implications to state government as a
result of enforcing or administering the rule, since the applica-
tion fee being proposed elsewhere in this issue will result in rev-
enue equivalent to the administrative cost of issuing the permits,
evaluating annual reports, and maintaining records. The depart-
ment anticipates demand for the permits to be on the order of
2,000 per year. The department also estimates that the cost of
processing and issuing the permits, collecting and analyzing an-
nual reports, and summarizing the data from the annual reports
for submission to the Service will be approximately $24,000 per
year. Therefore, dividing the number of permits expected to be
issued by the cost expected to be incurred yields the proposed
fee per permit. There will be no fiscal implications to units of
state or local government as a result of enforcing or administer-
ing the rule.

Mr. Macdonald also has determined that for each of the first five
years the rule as proposed is in effect, the public benefit expected
as a result of the proposed rule will be the control the negative
impacts of cormorants on public fisheries resources.

There will be economic costs for persons required to comply with
the rule as proposed. The rules will require each person who
seeks to control cormorants to pay a fee of $12 for the process-
ing and issuance of a permit. The fee also covers the depart-
ment’s cost in maintaining records and reviewing annual reports
from permittees. There are no other economic costs for persons
required to comply with the rule as proposed.

The department has determined that the rule will not affect local
economies; accordingly, no local employment impact statement
has been prepared.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rule.

The department has determined that the rule will not have an
adverse economic effect on small or micro-businesses.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rule.

Comments on the proposed rule may be submitted to John Her-
ron, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744; (512) 389-4771; e-mail: john.her-
ron@tpwd.state.tx.us.

The new rule is proposed under the authority of Parks and
Wildlife Code, §67.0041, which authorizes the issuance of
permits for the taking, possession, propagation, transportation,
sale, importation, or exportation of a nongame species of fish
or wildlife if necessary to properly manage that species, and
authorizes the commission to set a fee for a permit.

The proposed new rule affects Parks and Wildlife Code, Chapter
67.

§65.901. Cormorant Control Permit.

A permit issued under this section is valid only for the take of dou-
ble-crested cormorants and does not authorize the wounding, disturb-
ing, or taking of any other bird which otherwise is protected by any
applicable provision of the Parks and Wildlife Code or a regulation of
the department.

(1) The department may issue a permit authorizing the take
of double-crested cormorants (Phalacrocorax auritus) on private lands
and waters.

(2) Each permit is valid only for the tract or tracts of land
for which it is issued.

(3) Each permit shall be issued to a named individual who
is the owner of or authorized agent for the tract of land for which the
permit is issued.

(4) Each person to whom a permit is issued shall complete
and submit an annual report on a form supplied by the department by
no later than August 1 of each year.

(5) Any person in possession of a valid hunting license may
conduct control activities on double-crested cormorants, provided that
person also possesses upon their person a copy of a permit issued for
the tract of the land where the control activities take place. The copy of
the permit must be signed in person by the person to whom the permit
was issued.

(6) The department will not issue a permit to any person
who has, within the three years immediately prior to an application for
a permit, been convicted of or subject to deferred adjudication for a
violation of the Texas Parks and Wildlife Code or a regulation of the
department.

(7) Each person conducting control activities under the pro-
visions of this section shall comply with all applicable provisions of the
federal regulations located at 50 CFR, Part 21, §21.48, including re-
strictions on means and methods, lawful shooting hours, and disposal
of carcasses.

(8) It is an offense to:

(A) take any bird other than a double-crested cormorant
under a permit issued under this section;
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(B) use a permit on any tract of land other than that for
which it was issued; or

(C) fail to abide by any condition of a permit issued un-
der the provisions of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404488
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 69. RESOURCE PROTECTION
SUBCHAPTER B. FISH AND WILDLIFE
VALUES
31 TAC §69.22, §69.30

The Texas Parks and Wildlife Department proposes amend-
ments to §69.22 and §69.30, concerning the department’s rules
for recovering monetary damages from persons who take wildlife
or fisheries resources in violation of the law. In 1985, the Texas
Legislature amended the Parks and Wildlife Code to provide
that a person who kills, catches, takes, possesses, or injures
any fish, shellfish, reptile, amphibian, bird, or animal in violation
of the code or a proclamation or regulation adopted under the
code is liable to the state for the value of each fish, shellfish,
reptile, amphibian, bird, or animal unlawfully killed, caught,
taken, possessed, or injured. Since that time, the department
has actively sought full restitution for fish and wildlife loss
occurring as a result of unlawful activities. The current values
by which restitution amounts for wildlife species are calculated
have not been changed since 1985, with the exception of the
rules governing the value of trophy wildlife species, which
were adopted in 1996. During the intervening time, economic
factors such as inflation and real dollar equivalence (relative
to the values established in 1985 and 1996) have eroded the
deterrent power of the current restitution values for wildlife
species. In addition, the cost to the department of administering
and enforcing the rules has increased for the same economic
reasons. Therefore, the department intends to adjust the basic
recovery values (upon which the calculations of civil recovery
are based) for wildlife species. By statute, the recovery value
of injured or destroyed wildlife is determined on a per animal
basis. For each animal, a value is assigned for each of eight
scoring criteria. Those scores are summed to create a total
criteria score, which is then multiplied by a weighting factor to
adjust for variance in public demand and/or perception of value.
The adjusted criteria score has a corresponding recovery value,
which the violator is then assessed. The value of trophy wildlife
species is determined by a formula based on the animal’s
Boone and Crockett score.

Research indicates that the Consumer Price Index (CPI) has in-
creased 1.677 points between 1986 and 2003. The proposed
amendment would increase the criteria score values to reflect
the change in the CPI, which is necessary to maintain recovery

values that are similar to the original values relative to current
economic factors. In the case of trophy animals, the proposal
reflects the approximate current market value of trophy-quality
hunting opportunity for white-tailed deer, mule deer, pronghorn
antelope, and desert sheep.

The amendment to §69.22, concerning Wildlife-Recovery Val-
ues, changes the various monetary values across the contin-
uum of the scoring range used to determine the value of wildlife
species. The proposed values were produced by multiplying the
current values by 1.677, which is the amount that the Consumer
Price Index has increased since 1985, the last year in which
wildlife values were adjusted.

The amendment to §69.30, concerning Trophy Wildlife Species,
changes the dollar-value coefficient used to calculate the final
restitution value for trophy white-tailed or mule deer, pronghorn
antelope, and desert bighorn sheep, and places white-tailed
deer and mule deer in separate categories. The proposed dol-
lar-value coefficient for each species was obtained by deriving
a function for the curve from the lowest Boone and Crockett
score for which trophy restitution can be assessed through the
highest Boone and Crockett score, intersecting the mean market
values for each, which were obtained by consulting department
personnel, landowners, and published advertising for trophy
hunting opportunity. The amendment also removes references
to elk, because the Texas Legislature in 1997 designated elk as
an exotic species and the department no longer possesses any
regulatory authority with respect to that species. In addition, the
department wishes to note that when the original adoption was
published, the software of the time was unable to reproduce the
superscript notation to indicate the squaring function was to be
applied. The proposed changes rectify that situation.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the proposed rules are in effect,
there will be fiscal implications to state government as a result of
enforcing or administering the rule. The department anticipates
that it will realize an additional $70,393 per year as a result of the
increased restitution values for wildlife species, and $15,835 for
trophy species. The estimates were derived by taking the aver-
age dollar value of the wildlife restitution recovered by the depart-
ment per year over the last five years ($103,683) and multiplying
that number by 1.677 (the factor by which the current values are
being raised). The same technique was employed to arrive at
an estimate for trophy species, multiplying the five-year average
yearly recovery for each trophy species ($8,324 for white-tailed
deer; $1,801 for mule deer; $150 for pronghorn antelope; and $0
for desert bighorn sheep) by the dollar-value coefficient (1.65 for
white-tailed deer; 1.00 for mule deer; 2.00 for pronghorn ante-
lope; and 11.7 for desert bighorn sheep). There will be no fiscal
implications to other units of state or local governments as a re-
sult of enforcing or administering the rules.

Mr. Macdonald also has determined that for each of the first five
years the rules as proposed are in effect:

The public benefit expected as a result of the proposed rules will
be twofold: first, the increased recovery of costs related to loss
of wildlife as a result of illegal take of those species, and second,
the continued protection of those resources as a result of the
department’s ability to deter violators.

There will be economic costs for persons required to comply with
the rules as proposed; however, those costs are dependent on
the type and number of wildlife that a person has been convicted
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of illegally taking, so the department is unable to provide a spe-
cific quantification.

The department has determined that the rules will not affect local
economies; accordingly, no local employment impact statement
has been prepared.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules) does not apply to the proposed rules.

The department has determined that the rules will not have an
adverse economic effect on small or micro-businesses.

The department has determined that Government Code,
Chapter 2007 (Governmental Action Affecting Private Property
Rights), does not apply to the proposed rules.

Comments on the proposed rules may be submitted to Kris
Bishop, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4630; e-mail:
kris.bishop@tpwd.state.tx.us.

The amendments are proposed under the authority of Parks and
Wildlife Code, §12.302, which requires the commission to adopt
rules to establish guidelines for determining the value of injured
or destroyed fish, shellfish, reptiles, amphibians, birds, and ani-
mals.

The proposed amendments affect Parks and Wildlife Code,
Chapter 12.

§69.22. Wildlife--Recovery Values.
(a) -(c) (No change.)

(d) The total criteria score multiplied by the weighting factor
in subsections (a)-(c) of this section, provides an adjusted criteria score
and corresponding recovery value for each species.
Figure: 31 TAC §69.22(d)

§69.30. Trophy Wildlife Species.
(a) The recovery value for [each] individual white-tailed or

mule deer, [elk,] pronghorn antelope, and bighorn sheep shall be de-
rived from the gross Boone and Crockett score of the horns or antlers
plus the value derived for wildlife species in §69.22 of this title (relat-
ing to Wildlife--Recovery Values), using the following formulae:

(1) White-tailed [and mule] deer--The formula for white-
tailed [and mule] deer shall be applied to all individuals whose gross
score exceeds 100 Boone and Crockett inches. The formula shall be:
Recovery Value = ((gross score - 100)2 [((gross score - 100)2] x $1.65
[$1.00]) plus the value derived in §69.22 of this title.

(2) Mule deer--The formula for mule deer shall be applied
to all individuals whose gross score exceeds 110 Boone and Crockett
inches. The formula shall be: Recovery Value = ((gross score - 110)2 x
$1.00) plus the value derived in §69.22 of this title.

[(2) Elk--The formula for elk shall be applied to all individ-
uals whose gross score exceeds 200 Boone and Crockett inches. The
formula shall be: Recovery Value = ((gross score - 200)2 x $.50) plus
the value derived in §69.22 of this title.]

(3) Pronghorn antelope--The formula for pronghorn ante-
lope shall be applied to all individuals whose gross score exceeds 40
Boone and Crockett inches. The formula shall be: Recovery Value =
((grossscore -40)2 [((gross score - 40)2] x $2.00 [$5.00]) plus the value
derived in §69.22 of this title.

(4) Bighorn sheep--The formula for bighorn sheep shall be
applied to all individuals whose gross score exceeds 100 Boone and
Crockett inches. The formula shall be: Recovery Value = ((gross score

- 100)2 [((gross score - 100)2] x $11.70 [$10]) plus the value derived in
§69.22 of this title.

(b) The measurement procedure for obtaining the Boone and
Crockett gross score shall follow: Nesbitt, W.H. and P.L. Wright. 1985.
Measuring and Scoring North American Big Game Trophies. Boone
and Crockett Club. 176 pp.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404489
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 389-4775

♦ ♦ ♦
PART 16. COASTAL COORDINATION
COUNCIL

CHAPTER 501. COASTAL MANAGEMENT
PROGRAM
The Texas Coastal Coordination Council (Council) proposes
amendments to §501.3, relating to Definitions and Abbrevia-
tions, the repeal of §501.14, and new §§501.16 - 501.34.

The Council proposes to amend §501.3(b)(15) to delete the ref-
erence to fishery habitat and fishery resources in the definition
of Water of the open Gulf of Mexico. Effective August 27, 2000,
the Council listed National Marine Fisheries Service promulga-
tion of fishery management measures for the Gulf of Mexico as
a federal activity subject to consistency review under the Texas
Coastal Management Program (CMP), and added the reference
to fishery habitat and fishery resources in the definition of Water
of the open Gulf of Mexico in §501.3(b)(15). Effective January
28, 2004, the Council delisted National Marine Fisheries Ser-
vice promulgation of fishery management measures for the Gulf
of Mexico as an activity subject to consistency review under the
CMP, so the reference to fishery habitat and fishery resources in
§501.3(b)(15) is not necessary. Thus, the Council is proposing
to delete the reference in §501.3(b)(15).

The Council proposes an amendment to §501.3(c)(7) to reflect
the name change of the Texas Natural Resource Conservation
Commission (TNRCC) to the Texas Commission on Environ-
mental Quality (TCEQ). The 78th Texas Legislature changed the
name of the TNRCC to the TCEQ, effective September 1, 2003.

The Council proposes the repeal of §501.14, relating to Poli-
cies for Specific Activities and Coastal Natural Resource Areas.
Simultaneously, the Council proposes new §501.16, relating to
Policies for Construction of Electric Generating and Transmis-
sion Facilities; new §501.17, relating to Policies for Construc-
tion, Operation, and Maintenance of Oil and Gas Exploration
and Production Facilities; new §501.18, relating to Policies for
Discharges of Wastewater and Disposal of Waste from Oil and
Gas Exploration and Production Activities; new §501.19, relat-
ing to Policies for Construction and Operation of Solid Waste
Treatment, Storage, and Disposal Facilities; new §501.20, relat-
ing to Policies for Prevention, Response and Remediation of Oil
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Spills; new §501.21, relating to Policies for Discharge of Munici-
pal and Industrial Wastewater to Coastal Waters; new §501.22,
relating to Policies for Nonpoint Source (NPS) Water Pollution;
new §501.23, relating to Policies for Development in Critical Ar-
eas; new §501.24, relating to Policies for Construction of Water-
front Facilities and Other Structures on Submerged Lands; new
§501.25, relating to Policies for Dredging and Dredged Mate-
rial Disposal and Placement; new §501.26, relating to Policies
for Construction in the Beach/Dune System; new §501.27, re-
lating to Policies for Development in Coastal Hazard Areas; new
§501.28, relating to Policies for Development Within Coastal Bar-
rier Resource System Units and Otherwise Protected Areas on
Coastal Barriers; new §501.29, relating to Policies for Develop-
ment in State Parks, Wildlife Management Areas or Preserves;
new §501.30, relating to Policies for Alteration of Coastal His-
toric Areas; new §501.31, relating to Policies for Transportation
Projects; new §501.32, relating to Policies for Emission of Air
Pollutants; new §501.33, relating to Policies for Appropriations
of Water; and new §501.34, relating to Policies for Levee and
Flood Control Projects.

The Council proposes the repeal of §501.14 simultaneously with
a proposal to add new §§501.16 - 501.34 to renumber the Coun-
cil’s policies because all of the Council’s policies for specific ac-
tivities and coastal natural resource areas (CNRAs) are con-
tained in subsections of that section. The reasoned justification
for this rulemaking is that with each of the policies in a separate
section, the Council’s policies become easier to reference and
easier to amend. If the Council proposes an amendment to any
one of the policies, the Council cannot propose any other actions
concerning the policies until after the effective date of the earlier
proposed action. The Texas Register’s rules do not allow an
agency to propose an amendment to a rule if a previous action
on the same rule has not yet become effective. This could delay
the implementation of necessary amendments to the policies.
Thus, the Council is proposing to repeal §501.14 simultaneously
with a proposal to add new §§501.16 - 501.34 to renumber the
Council’s policies with no changes other than the renaming of the
TNRCC to the TCEQ and the deletion of §501.14(t), relating to
Marine Fishery Management. In a rule adoption published in the
January 23, 2004, issue of the Texas Register (29 TexReg 639)
the Council delisted National Marine Fisheries Service promul-
gation of fishery management measures for the Gulf of Mexico
as an activity subject to consistency review under the CMP, so
the policies for Marine Fishery Management are not necessary.
Thus, the Council is proposing to delete the policies in §501.14(t)
without adding a new section containing those policies for Ma-
rine Fishery Management.

The Council proposes new §501.16, titled Policies for Construc-
tion of Electric Generating and Transmission Facilities. The
language in new §501.16 is the same language currently in
§501.14(a), so the new section does not represent a substantive
change in the Policies for Construction of Electric Generating
and Transmission Facilities.

The Council proposes new §501.17, titled Policies for Construc-
tion, Operation, and Maintenance of Oil and Gas Exploration and
Production Facilities. The language in new §501.17 is the same
language currently in §501.14(b), so the new section does not
represent a substantive change in the Policies for Construction,
Operation, and Maintenance of Oil and Gas Exploration and Pro-
duction Facilities.

The Council proposes new §501.18, titled Policies for Dis-
charges of Wastewater and Disposal of Waste from Oil and

Gas Exploration and Production Activities. The language in
new §501.18 is the same language currently in §501.14(c),
except for the change of TNRCC to TCEQ, so the new section
does not represent a substantive change in the Policies for
Discharges of Wastewater and Disposal of Waste from Oil and
Gas Exploration and Production Activities.

The Council proposes new §501.19, titled Policies for Construc-
tion and Operation of Solid Waste Treatment, Storage, and Dis-
posal Facilities. The language in new §501.19 is the same lan-
guage currently in §501.14(d), except for the change of TNRCC
to TCEQ, so the new section does not represent a substantive
change in the Policies for Construction and Operation of Solid
Waste Treatment, Storage, and Disposal Facilities.

The Council proposes new §501.20, titled Policies for Preven-
tion, Response and Remediation of Oil Spills. The language in
new §501.20 is the same language currently in §501.14(e), so
the new section does not represent a substantive change in the
Policies for Prevention, Response and Remediation of Oil Spills.

The Council proposes new §501.21, titled Policies for Discharge
of Municipal and Industrial Wastewater to Coastal Waters. The
language in new §501.21 is the same language currently in
§501.14(f), except for the change of TNRCC to TCEQ, so the
new section does not represent a substantive change in the
Policies for Discharge of Municipal and Industrial Wastewater to
Coastal Waters.

The Council proposes new §501.22, titled Policies for Nonpoint
Source (NPS) Water Pollution. The language in new §501.22
is the same language currently in §501.14(g), except for the
change of TNRCC to TCEQ, so the new section does not rep-
resent a substantive change in the Policies for Nonpoint Source
(NPS) Water Pollution.

The Council proposes new §501.23, titled Policies for Devel-
opment in Critical Areas. The language in new §501.23 is the
same language currently in §501.14(h), except for the change of
TNRCC to TCEQ, so the new section does not represent a sub-
stantive change in the Policies for Development in Critical Areas.

The Council proposes new §501.24, titled Policies for Construc-
tion of Waterfront Facilities and Other Structures on Submerged
Lands. The language in new §501.24 is the same language cur-
rently in §501.14(i), so the new section does not represent a sub-
stantive change in the Policies for Construction of Waterfront Fa-
cilities and Other Structures on Submerged Lands.

The Council proposes new §501.25, titled Policies for Dredging
and Dredged Material Disposal and Placement. The language
in new §501.25 is the same language currently in §501.14(j), ex-
cept for the change of TNRCC to TCEQ, so the new section does
not represent a substantive change in the Policies for Dredging
and Dredged Material Disposal and Placement.

The Council proposes new §501.26, titled Policies for Construc-
tion in the Beach/Dune System. The language in new §501.26
is the same language currently in §501.14(k), so the new sec-
tion does not represent a substantive change in the Policies for
Construction in the Beach/Dune System.

The Council proposes new §501.27, titled Policies for Develop-
ment in Coastal Hazard Areas. The language in new §501.27 is
the same language currently in §501.14(l), so the new section
does not represent a substantive change in the Policies for De-
velopment in Coastal Hazard Areas.
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The Council proposes new §501.28, titled Policies for Develop-
ment Within Coastal Barrier Resource System Units and Other-
wise Protected Areas on Coastal Barriers. The language in new
§501.28 is the same language currently in §501.14(m), except
for the change of TNRCC to TCEQ, so the new section does not
represent a substantive change in the Policies for Development
Within Coastal Barrier Resource System Units and Otherwise
Protected Areas on Coastal Barriers.

The Council proposes new §501.29, titled Policies for Develop-
ment in State Parks, Wildlife Management Areas or Preserves.
The language in new §501.29 is the same language currently in
§501.14(n), so the new section does not represent a substantive
change in the Policies for Development in State Parks, Wildlife
Management Areas or Preserves.

The Council proposes new §501.30, titled Policies for Alteration
of Coastal Historic Areas. The language in new §501.30 is the
same language currently in §501.14(o), so the new section does
not represent a substantive change in the Policies for Alteration
of Coastal Historic Areas.

The Council proposes new §501.31, titled Policies for Trans-
portation Projects. The language in new §501.31 is the same
language currently in §501.14(p), so the new section does not
represent a substantive change in the Policies for Transportation
Projects.

The Council proposes new §501.32, titled Policies for Emission
of Air Pollutants. The language in new §501.32 is the same lan-
guage currently in §501.14(q), except for the change of TNRCC
to TCEQ, so the new section does not represent a substantive
change in the Policies for Emission of Air Pollutants.

The Council proposes new §501.33, titled Policies for Appropri-
ations of Water. The language in new §501.33 is the same lan-
guage currently in §501.14(r), except for the change of TNRCC
to TCEQ, so the new section does not represent a substantive
change in the Policies for Appropriations of Water.

The Council proposes new §501.34, titled Policies for Levee and
Flood Control Projects. The language in new §501.34 is the
same language currently in §501.14(s), except for the change
of TNRCC to TCEQ, so the new section does not represent a
substantive change in the Policies for Levee and Flood Control
Projects.

Bill Peacock, Deputy Commissioner for the Texas General Land
Office’s Coastal Resources Division, has determined that for
each year of the first five years the amendments, repeal and
new sections as proposed are in effect there will be no fiscal
implications for the state or units of local government as a result
of enforcing or administering the amendments, repeal and new
sections as the proposal relates solely to the operations of the
Coastal Management Program.

There will be no economic cost to persons required to comply
with these regulations, as the proposal applies only to internal
operations of the Council. The public will benefit from the pro-
posed amendments, repeal and new sections because there will
be greater clarity and certainty in the Council’s procedures for
consistency review. The Council has determined that there will
be no effect on small businesses, and that a local employment
impact statement on these proposed regulations is not required,
because the proposed regulations will not adversely affect any
local economy in a material manner for the first five years they
will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. A regulatory analysis is
required only when a major environmental rule exceeds a stan-
dard set by federal law, exceeds an express requirement of state
law, exceeds a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state or federal program, or
are adopted solely under the general powers of the Council. The
proposed rulemaking will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed rulemaking does not ex-
ceed a standard set by federal law, does not exceed an express
requirement of state law, does not exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, and is not adopted solely under the general
powers of the Council.

The Council has evaluated the proposal to determine whether
Texas Government Code, Chapter 2007, is applicable, and
whether a detailed takings impact assessment is required. The
Council has determined the proposal does not affect private
real property in a manner that requires real property owners
to be compensated as provided by the Fifth and Fourteenth
Amendments to the United States Constitution or Article I,
Sections 17 and 19, of the Texas Constitution. Furthermore,
the Council has determined that the proposal would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the
absence of the amendments, repeal and new sections being
proposed.

Comments may be submitted to Deborah Cantu, Texas Regis-
ter Liaison, Texas General Land Office, Legal Services Division,
P.O. Box 12873, Austin, Texas 78711-2873; facsimile number
(512) 463-6311; e-mail address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 days af-
ter the proposal is published.

SUBCHAPTER A. GENERAL PROVISIONS
31 TAC §501.3

The amendments are proposed under Texas Natural Resources
Code, Chapter 33, including §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes
the commissioner to develop a continuing comprehensive
CMP; §33.053, which sets out the elements of the CMP,
including a description of the organizational structure for im-
plementing and administering the CMP; §33.054, which allows
the commissioner to review and amend the CMP; §33.055,
which requires the Council to hold public hearings, as deemed
appropriate, to consider amendments to the CMP; §33.204,
which authorizes the Council to adopt goals and policies of
the CMP by rule; §33.205, which authorizes the Council to
adopt rules establishing processes for preliminary consistency
review and small business assistance; and §33.206(d), which
authorizes the Council to adopt procedural rules for the review
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of federal actions, activities, and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.

Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204, 33.205, and 33.206 are affected by this
proposed rulemaking.

§501.3. Definitions and Abbreviations.
(a) (No change.)

(b) The following words, terms, and phrases, when used in this
chapter shall have the following meanings, with respect to CNRAs.

(1) - (14) (No change.)

(15) Water of the open Gulf of Mexico--Water in this state,
as defined by Texas Water Code, §26.001(5), that is part of the open
water of the Gulf of Mexico and that is within the territorial limits of
the state[, including fishery habitat and the fishery resources therein].

(16) (No change.)

(c) The following abbreviations, when used in this chapter,
shall have the following meanings.

(1) - (6) (No change.)

(7) TCEQ--Texas Commission on Environmental Quality
[TNRCC--Texas Natural Resource Conservation Commission];

(8) - (11) (No change.)

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404407
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
SUBCHAPTER B. GOALS AND POLICIES
31 TAC §501.14

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Coastal Coordination Council or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of §501.14 is proposed under Texas Natural Re-
sources Code, Chapter 33, §33.204(a), which authorizes the
Council, by rule, to adopt goals and policies of the coastal
management program.

Texas Natural Resources Code §33.204 is affected by the pro-
posed repeal of this section.

§501.14. Policies for Specific Activities and Coastal Natural
Resource Areas.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404408
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
31 TAC §§501.16 - 501.34

The new sections are proposed under Texas Natural Resources
Code, Chapter 33, including §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes
the commissioner to develop a continuing comprehensive
CMP; §33.053, which sets out the elements of the CMP,
including a description of the organizational structure for im-
plementing and administering the CMP; §33.054, which allows
the commissioner to review and amend the CMP; §33.055,
which requires the Council to hold public hearings, as deemed
appropriate, to consider amendments to the CMP; §33.204,
which authorizes the Council to adopt goals and policies of
the CMP by rule; §33.205, which authorizes the Council to
adopt rules establishing processes for preliminary consistency
review and small business assistance; and §33.206(d), which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities, and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.

Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204, 33.205, and 33.206 are affected by this
proposed rulemaking.

§501.16. Policies for Construction of Electric Generating and Trans-
mission Facilities.

(a) Construction of electric generating facilities and electric
transmission lines in the coastal zone shall comply with the policies
in this section.

(1) New electric generating facilities shall, where practica-
ble, be located at previously developed sites. New electric generating
facilities at undeveloped sites shall be located so that future expansion
will avoid construction in critical areas, Gulf beaches, critical dunes,
and washovers to the greatest extent practicable. To the extent appli-
cable to the public beach, the policies in this section are supplemental
to any further restrictions or requirements relating to the beach access
and use rights of the public.

(2) Electric generating facilities using once-through cool-
ing systems shall be located and designed to have the least adverse ef-
fects practicable, including impingement or entrainment of estuarine
organisms.

(3) Electric generating facilities shall be constructed at
sites selected to have the least adverse effects practicable on recre-
ational uses of CNRAs and on areas used for spawning, nesting, and
seasonal migrations of terrestrial and aquatic fish and wildlife species.

(4) Electric transmission lines to or on Coastal Barrier
Resource System Units and Otherwise Protected Areas designated on
maps dated October 24, 1990, under the Coastal Barrier Resources
Act, 16 United States Code Annotated, §3503, on coastal barriers
shall:
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(A) be located, where practicable, in existing rights-of-
way or previously disturbed areas if necessary to avoid or minimize
adverse effects; and

(B) be located at sites at which future expansion shall
avoid construction in critical areas, Gulf beaches, critical dunes, and
washovers to the greatest extent practicable.

(b) The PUC shall comply with the policies in this section
when issuing certificates of convenience and necessity and adopting
rules under Texas Civil Statutes, Public Utility Regulatory Act, Article
1446c, governing construction of electric generating facilities, electric
transmission lines, and associated facilities in the coastal zone.

§501.17. Policies for Construction, Operation, and Maintenance of
Oil and Gas Exploration and Production Facilities.

(a) Oil and gas exploration and production on submerged lands
shall comply with the policies in this section.

(1) In or near critical areas, facilities shall be located and
operated and geophysical and other operations shall be located and con-
ducted in such a manner as to avoid and otherwise minimize adverse
effects, including those from the disposal of solid waste and disturbance
resulting from the operation of vessels and wheeled or tracked vehicles,
whether on areas under lease, easement, or permit or on or across ac-
cess routes thereto. Where practicable, buffer zones for critical areas
shall be established and directional drilling or other methods to avoid
disturbance, such as pooling or unitization, shall be employed.

(2) Lessees, easement holders, and permittees shall con-
struct facilities in a manner that avoids impoundment or draining of
coastal wetlands, if practicable, and shall mitigate any adverse effects
on coastal wetlands impounded or drained in accordance with the se-
quencing requirements in this section.

(3) Upon completion or cessation of operations, lessees,
easement holders, and permittees shall remove facilities and restore
any significantly degraded areas to pre-project conditions as closely as
practicable, unless facilities can be used for maintenance or enhance-
ment of CNRAs or unless restoration activities would further degrade
CNRAs.

(b) To the extent applicable to the public beach, the policies in
this section are supplemental to any further restrictions or requirements
relating to the beach access and use rights of the public.

(c) The GLO and SLB shall comply with the policies in this
section when approving oil, gas, and other mineral lease plans of oper-
ation and granting surface leases, easements, and permits and adopting
rules under the Texas Natural Resources Code, Chapters 32, 33 and 51
- 53, governing oil and gas exploration and production on submerged
lands.

§501.18. Policies for Discharges of Wastewater and Disposal of
Waste from Oil and Gas Exploration and Production Activities.

(a) Disposal of oil and gas waste in the coastal zone shall com-
ply with the policies in this section.

(1) No new commercial oil and gas waste disposal pit shall
be located in any CNRA.

(2) Oil and gas waste disposal pits shall be designed to pre-
vent releases of pollutants that adversely affect coastal waters or critical
areas.

(b) Discharge of oil and gas exploration and production waste-
water in the coastal zone shall comply with the following policies.

(1) All discharges shall comply with all provisions of sur-
face water quality standards established by the TCEQ under §501.21
of this title.

(2) To the greatest extent practicable, new wastewater out-
falls shall be located where the discharge will not adversely affect crit-
ical areas. Existing wastewater outfalls that adversely affect critical
areas shall be either discontinued or relocated so as not to adversely af-
fect critical areas within two years of the effective date of this section.

(3) The RRC shall notify the TCEQ and the TPWD upon
receipt of an application for a new permit to discharge produced waters
to waters under tidal influence. In determining compliance with the
policies in this section, the RRC shall consider the effects of salinity
from the discharge.

(c) The RRC shall comply with the policies in this section
when issuing permits and adopting rules under the Texas Natural Re-
sources Code, Chapter 91, for oil and gas waste, and under Texas Water
Code, Chapter 26, and the Texas Natural Resources Code, Chapter 91,
for oil and gas wastewater discharges.

§501.19. Policies for Construction and Operation of Solid Waste
Treatment, Storage, and Disposal Facilities.

(a) Construction and operation of solid waste facilities in the
coastal zone shall comply with the policies in this section. This section
applies to both new facilities and areal expansion of existing facilities.

(1) A landfill at which hazardous waste is received for a
fee shall not be located in a critical area, critical dune area, critical ero-
sion area, or a 100-year floodplain of a perennial stream, delineated on
a flood map adopted by the Federal Emergency Management Agency
after September 1, 1985, as zone A1-99, VO, or V1-30. This provi-
sion shall not apply to any facility for which a notice of intent to file
an application, or an application, has been filed with the TCEQ as of
September 1, 1985.

(2) Except as provided in subparagraphs (A) and (B) of this
paragraph, a hazardous waste landfill shall not be located in a special
hazard area existing before site development except in an area with
a flood depth of less than three feet. Any hazardous waste landfill
within a special hazard area must be designed, constructed, operated,
and maintained to prevent washout of any hazardous waste by a 100-
year flood event.

(A) The areal expansion of a landfill in a special haz-
ard area may be allowed if the applicant demonstrates that the facility
design will prevent the physical transport of any hazardous waste by a
100-year flood event.

(B) A new commercial hazardous waste management
facility landfill unit may not be located in a special hazard area, un-
less the applicant demonstrates that the facility design will prevent the
physical transport of any hazardous waste by a 100-year flood event.

(3) Hazardous waste storage or processing facilities, land
treatment facilities, waste piles, and storage surface impoundments
shall not be located in special hazard areas unless they are designed,
constructed, operated, and maintained to prevent washout of any
hazardous waste by a 100-year flood event.

(4) Hazardous waste land treatment facilities, waste piles,
storage surface impoundments, and landfills shall not be located within
1,000 feet of an area subject to active coastal shoreline erosion, if the
area is protected by a barrier island or peninsula, unless the design, con-
struction, and operational features of the facility will prevent adverse
effects resulting from storm surge and erosion or scouring by water.
On coastal shorelines which are subject to active shoreline erosion and
which are unprotected by a barrier island or peninsula, a separation
distance from the shoreline to the facility must be at least 5,000 feet,
unless the design, construction, and operational features of the facility
will prevent adverse effects resulting from storm surge and erosion or
scouring by water.
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(5) Hazardous waste storage or processing facilities, land
treatment facilities, waste piles, storage surface impoundments, and
landfills shall not be located in coastal wetlands, or in any CNRA that
is the critical habitat of an endangered species of plant or animal unless
the design, construction, and operation features of the facility will pre-
vent adverse effects on the critical habitat of the endangered species.

(6) Hazardous waste land treatment facilities, waste piles,
storage surface impoundments, and landfills shall not be located on
coastal barriers.

(7) Hazardous waste landfills are prohibited if there is a
practicable alternative to such a landfill that is reasonably available to
manage the types and classes of hazardous waste which might be dis-
posed at the landfill.

(8) The TCEQ shall not issue a permit for a new hazardous
waste management facility or the areal expansion of an existing haz-
ardous waste facility unless it finds that the proposed site, when evalu-
ated in light of proposed design, construction, and operational features,
reasonably minimizes possible contamination of coastal waters.

(9) New solid waste facilities and areal expansion of exist-
ing solid waste facilities shall be sited, designed, constructed, and oper-
ated to prevent releases of pollutants that may adversely affect CNRAs
and, at a minimum, comply with standards established under the Solid
Waste Disposal Act, 42 United States Code Annotated, §§6901 et seq.

(b) The TCEQ shall comply with the policies in this section
when issuing permits and adopting rules under Texas Health and Safety
Code, Chapter 361.

§501.20. Policies for Prevention, Response and Remediation of Oil
Spills.

(a) The GLO regulations governing prevention of, response to
and remediation of coastal oil spills shall provide for measures to pre-
vent coastal oil spills and to ensure adequate response and removal ac-
tions. The GLO regulations for certification of vessels and facilities
that handle oil shall be designed to ensure that vessels and facilities
are capable of prompt response and adequate removal of unauthorized
discharges of oil. The GLO regulations adopted pursuant to the Oil
Spill Prevention and Response Act (OSPRA), Texas Natural Resources
Code, Chapter 40, shall be consistent with the State Coastal Discharge
Contingency Plan adopted pursuant to OSPRA; and the National Con-
tingency Plan adopted pursuant to the Federal Water Pollution Control
Act, 33 United States Code Annotated, Chapter 26.

(b) Natural Resource Damage Assessment. GLO rules under
OSPRA governing the assessment of damages to natural resources in-
jured as the result of an unauthorized discharge of oil into coastal waters
shall provide for reasonable and rational procedures for assessing dam-
ages and shall take into account the unique circumstances of the spill
incident. The costs of assessing the damages shall not be dispropor-
tionate to the value of the injured resources. Plans for the restoration,
rehabilitation, replacement or acquisition of equivalent resources shall
provide for participation by the public and shall be designed to promote
the restoration of the injured resources with all deliberate speed. The
GLO rules shall be consistent with other state rules and policies and
with the CMP goals and policies.

§501.21. Policies for Discharge of Municipal and Industrial Waste-
water to Coastal Waters.

(a) TCEQ rules shall:

(1) comply with the requirements of the Clean Water Act,
33 United States Code Annotated, §§1251 et seq, and implementing
regulations at Code of Federal Regulations, Title 40, which include es-
tablishing surface water quality standards in order to protect designated

uses of coastal waters, including the protection of uses for water sup-
ply, recreational purposes, and propagation and protection of terrestrial
and aquatic life, and establishing water-quality-based effluent limits,
including toxicity monitoring and specific toxicity or chemical limits
as necessary to protect designated uses of coastal waters;

(2) provide for the assessment of water quality on a coastal
watershed basis once every two years, as required by the Texas Water
Code, §26.0135(d);

(3) to the greatest extent practicable, provide that all per-
mits for the discharge of wastewater within a given watershed or re-
gion of a single watershed contain the same expiration date in order to
evaluate the combined effects of permitted discharges on water quality
within that watershed or region;

(4) identify and rank waters that are not attaining desig-
nated uses and establish total maximum daily pollutant loads in accor-
dance with those rankings using scientifically valid models calibrated
and validated with monitored data and with public input from affected
stakeholders; and

(5) require that increases in pollutant loads to coastal wa-
ters shall not:

(A) impair designated uses of coastal waters; or

(B) result in degradation of coastal waters that exceed
fishable/swimmable quality except in cases where lowering coastal wa-
ter quality is necessary for important economic or social development.

(b) Discharge of municipal and industrial wastewater in the
coastal zone shall comply with the following policies.

(1) Discharges shall comply with water-quality-based ef-
fluent limits.

(2) Discharges that increase pollutant loadings to coastal
waters shall not impair designated uses of coastal waters and shall not
significantly degrade coastal water quality unless necessary for impor-
tant economic or social development.

(3) To the greatest extent practicable, new wastewater out-
falls shall be located where they will not adversely affect critical areas.

(c) The TCEQ shall comply with the policies in this section
when adopting rules and authorizing wastewater discharges under
Texas Water Code, Chapter 26.

(d) The TCEQ shall consult with the Texas Department of
Health when reviewing permit applications for wastewater discharges
that may significantly adversely affect oyster reefs.

§501.22. Policies for Nonpoint Source (NPS) Water Pollution.

(a) State agencies and subdivisions with authority to manage
NPS pollution shall cooperate in the development and implementation
of a coordinated program to reduce NPS pollution in order to restore
and protect coastal waters.

(b) In an area that the TSSWCB identifies as having or having
the potential to develop agricultural or silvicultural NPS water quality
problems or an area within the coastal zone, the TSSWCB shall estab-
lish a water quality management plan certification program that pro-
vides, through the local soil and water conservation district, for the de-
velopment, supervision, and monitoring of voluntary individual water
quality management plans for agricultural and silvicultural lands. Each
plan must be developed, maintained, and implemented under rules and
criteria adopted by the TSSWCB and discharges under such a plan may
not cause a violation of state water quality standards established by the
TCEQ. The TSSWCB’s rules shall certify a plan that satisfies the TSS-
WCB rules and criteria and discharges which do not cause a violation
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of state water quality standards established by the TCEQ. This policy is
not intended, nor shall it be interpreted, to require the TSSWCB to es-
tablish non-voluntary requirements for the development, maintenance,
or implementation of individual water quality management plans.

(c) TCEQ rules under Texas Health and Safety Code, Chap-
ter 366, governing on-site sewage disposal systems, and TCEQ rules
under Texas Water Code, Chapter 26, Subchapter I, governing under-
ground storage tanks, shall require that on-site disposal systems and un-
derground storage tanks be located, designed, operated, inspected, and
maintained so as to prevent releases of pollutants that may adversely
affect coastal waters.

(d) This policy shall not be interpreted or applied so as to
require that either a National Pollution Discharge Elimination System
(NPDES) permit for stormwater discharges issued under the Clean
Water Act, §402(p), or an NPDES permit for a concentrated animal
feeding operation, requiring no discharge up to and including a
25-year, 24-hour frequency storm, provide additional NPS pollution
control measures in addition to those required in the permit.

§501.23. Policies for Development in Critical Areas.
(a) Dredging and construction of structures in, or the discharge

of dredged or fill material into, critical areas shall comply with the
policies in this section. In implementing this section, cumulative and
secondary adverse effects of these activities will be considered.

(1) The policies in this section shall be applied in a manner
consistent with the goal of achieving no net loss of critical area func-
tions and values.

(2) Persons proposing development in critical areas shall
demonstrate that no practicable alternative with fewer adverse effects
is available.

(3) In evaluating practicable alternatives, the following se-
quence shall be applied:

(A) Adverse effects on critical areas shall be avoided to
the greatest extent practicable.

(B) Unavoidable adverse effects shall be minimized to
the greatest extent practicable by limiting the degree or magnitude of
the activity and its implementation.

(C) Appropriate and practicable compensatory mitiga-
tion shall be required to the greatest extent practicable for all adverse
effects that cannot be avoided or minimized.

(4) Compensatory mitigation includes restoring adversely
affected critical areas or replacing adversely affected critical areas by
creating new critical areas. Compensatory mitigation should be under-
taken, when practicable, in areas adjacent or contiguous to the affected
critical areas (on-site). If on-site compensatory mitigation is not practi-
cable, compensatory mitigation should be undertaken in close physical
proximity to the affected critical areas if practicable and in the same
watershed if possible (off-site). Compensatory mitigation should also
attempt to replace affected critical areas with critical areas with char-
acteristics identical to or closely approximating those of the affected
critical areas (in-kind). The preferred order of compensatory mitiga-
tion is:

(A) on-site, in-kind;

(B) off-site, in-kind;

(C) on-site, out-of-kind; and

(D) off-site, out-of-kind.

(5) Mitigation banking is acceptable compensatory mitiga-
tion if use of the mitigation bank has been approved by the agency

authorizing the development and mitigation credits are available for
withdrawal. Preservation through acquisition for public ownership of
unique critical areas or other ecologically important areas may be ac-
ceptable compensatory mitigation in exceptional circumstances. Ex-
amples of this include areas of high priority for preservation or restora-
tion, areas whose functions and values are difficult to replicate, or ar-
eas not adequately protected by regulatory programs. Acquisition will
normally be allowed only in conjunction with preferred forms of com-
pensatory mitigation.

(6) In determining compensatory mitigation requirements,
the impaired functions and values of the affected critical area shall be
replaced on a one-to-one ratio. Replacement of functions and values on
a one-to-one ratio may require restoration or replacement of the phys-
ical area affected on a ratio higher than one-to-one. While no net loss
of critical area functions and values is the goal, it is not required in
individual cases where mitigation is not practicable or would result in
only inconsequential environmental benefits. It is also important to
recognize that there are circumstances where the adverse effects of the
activity are so significant that, even if alternatives are not available, the
activity may not be permitted regardless of the compensatory mitiga-
tion proposed.

(7) Development in critical areas shall not be authorized if
significant degradation of critical areas will occur. Significant degra-
dation occurs if:

(A) the activity will jeopardize the continued existence
of species listed as endangered or threatened, or will result in likelihood
of the destruction or adverse modification of a habitat determined to be
a critical habitat under the Endangered Species Act, 16 United States
Code Annotated, §§1531 - 1544;

(B) the activity will cause or contribute, after consider-
ation of dilution and dispersion, to violation of any applicable surface
water quality standards established under §501.21 of this title;

(C) the activity violates any applicable toxic effluent
standard or prohibition established under §501.21 of this title;

(D) the activity violates any requirement imposed to
protect a marine sanctuary designated under the Marine Protection,
Research, and Sanctuaries Act of 1972, 33 United States Code
Annotated, Chapter 27; or

(E) taking into account the nature and degree of all iden-
tifiable adverse effects, including their persistence, permanence, areal
extent, and the degree to which these effects will have been mitigated
pursuant to subsections (c) and (d) of this section, the activity will,
individually or collectively, cause or contribute to significant adverse
effects on:

(i) human health and welfare, including effects on
water supplies, plankton, benthos, fish, shellfish, wildlife, and con-
sumption of fish and wildlife;

(ii) the life stages of aquatic life and other wildlife
dependent on aquatic ecosystems, including the transfer, concentration,
or spread of pollutants or their byproducts beyond the site, or their in-
troduction into an ecosystem, through biological, physical, or chemical
processes;

(iii) ecosystem diversity, productivity, and stability,
including loss of fish and wildlife habitat or loss of the capacity of a
coastal wetland to assimilate nutrients, purify water, or reduce wave
energy; or

(iv) generally accepted recreational, aesthetic or
economic values of the critical area which are of exceptional character
and importance.
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(b) The TCEQ and the RRC shall comply with the policies in
this section when issuing certifications and adopting rules under Texas
Water Code, Chapter 26, and the Texas Natural Resources Code, Chap-
ter 91, governing certification of compliance with surface water qual-
ity standards for federal actions and permits authorizing development
affecting critical areas; provided that activities exempted from the re-
quirement for a permit for the discharge of dredged or fill material, de-
scribed in Code of Federal Regulations, Title 33, §323.4 and/or Code
of Federal Regulations, Title 40, §232.3, including but not limited to
normal farming, silviculture, and ranching activities, such as plowing,
seeding, cultivating, minor drainage, and harvesting for the production
of food, fiber, and forest products, or upland soil and water conservation
practices, shall not be considered activities for which a certification is
required. The GLO and the SLB shall comply with the policies in this
section when approving oil, gas, or other mineral lease plans of oper-
ation or granting surface leases, easements, and permits and adopting
rules under the Texas Natural Resources Code, Chapters 32, 33 and 51
- 53, and Texas Water Code, Chapter 61, governing development af-
fecting critical areas on state submerged lands and private submerged
lands, and when issuing approvals and adopting rules under Texas Civil
Statutes, Article 5421u, for mitigation banks operated by subdivisions
of the state.

(c) Agencies required to comply with this section will coordi-
nate with one another and with federal agencies when evaluating al-
ternatives, determining appropriate and practicable mitigation, and as-
sessing significant degradation. Those agencies’ rules governing au-
thorizations for development in critical areas shall require a demon-
stration that the requirements of subsection (a)(1) - (7) of this section
have been satisfied.

(d) For any dredging or construction of structures in, or dis-
charge of dredged or fill material into, critical areas that is subject to the
requirements of §501.15 of this title (relating to Policy for Major Ac-
tions), data and information on the cumulative and secondary adverse
affects of the project need not be produced or evaluated to comply with
this section if such data and information is produced and evaluated in
compliance with §501.15(b) - (c) of this title.

§501.24. Policies for Construction of Waterfront Facilities and Other
Structures on Submerged Lands.

(a) Development on submerged lands shall comply with the
policies in this section.

(1) Marinas shall be designed and, to the greatest extent
practicable, sited so that tides and currents will aid in flushing of the
site or renew its water regularly.

(2) Marinas designed for anchorage of private vessels shall
provide facilities for the collection of waste, refuse, trash, and debris.

(3) Marinas with the capacity for long-term anchorage of
more than ten vessels shall provide pump-out facilities for marine toi-
lets, or other such measures or facilities that provide an equal or better
level of water quality protection.

(4) Marinas, docks, piers, wharves and other structures
shall be designed and, to the greatest extent practicable, sited to avoid
and otherwise minimize adverse effects on critical areas from boat
traffic to and from those structures.

(5) Construction of docks, piers, wharves, and other struc-
tures shall be preferred instead of authorizing dredging of channels or
basins or filling of submerged lands to provide access to coastal waters
if such construction is practicable, environmentally preferable, and will
not interfere with commercial navigation.

(6) Piers, docks, wharves, bulkheads, jetties, groins, fish-
ing cabins, and artificial reefs (including artificial reefs for compen-
satory mitigation) shall be limited to the minimum necessary to serve
the project purpose and shall be constructed in a manner that:

(A) does not significantly interfere with public naviga-
tion;

(B) does not significantly interfere with the natural
coastal processes which supply sediments to shore areas or otherwise
exacerbate erosion of shore areas; and

(C) avoids and otherwise minimizes shading of critical
areas and other adverse effects.

(7) Facilities shall be located at sites or designed and con-
structed to the greatest extent practicable to avoid and otherwise mini-
mize the potential for adverse effects from:

(A) construction and maintenance of other development
associated with the facility;

(B) direct release to coastal waters and critical areas of
pollutants from oil or hazardous substance spills or stormwater runoff;
and

(C) deposition of airborne pollutants in coastal waters
and critical areas.

(8) Where practicable, pipelines, transmission lines,
cables, roads, causeways, and bridges shall be located in existing
rights-of-way or previously disturbed areas if necessary to avoid or
minimize adverse effects and if it does not result in unreasonable risks
to human health, safety, and welfare.

(9) To the greatest extent practicable, construction of facil-
ities shall occur at sites and times selected to have the least adverse
effects on recreational uses of CNRAs and on spawning or nesting sea-
sons or seasonal migrations of terrestrial and aquatic wildlife.

(10) Facilities shall be located at sites which avoid the im-
poundment and draining of coastal wetlands. If impoundment or drain-
ing cannot be avoided, adverse effects to the impounded or drained
wetlands shall be mitigated in accordance with the sequencing require-
ments of §501.23 of this title. To the greatest extent practicable, fa-
cilities shall be located at sites at which expansion will not result in
development in critical areas.

(11) Where practicable, piers, docks, wharves, bulkheads,
jetties, groins, fishing cabins, and artificial reefs shall be constructed
with materials that will not cause any adverse effects on coastal waters
or critical areas.

(12) Developed sites shall be returned as closely as practi-
cable to pre-project conditions upon completion or cessation of oper-
ations by the removal of facilities and restoration of any significantly
degraded areas, unless:

(A) the facilities can be used for public purposes or con-
tribute to the maintenance or enhancement of coastal water quality, crit-
ical areas, beaches, submerged lands, or shore areas; or

(B) restoration activities would further degrade CN-
RAs.

(13) Water-dependent uses and facilities shall receive pref-
erence over those uses and facilities that are not water-dependent.

(14) Nonstructural erosion response methods such as
beach nourishment, sediment bypassing, nearshore sediment berms,
and planting of vegetation shall be preferred instead of structural
erosion response methods.
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(15) Major residential and recreational waterfront facilities
shall to the greatest extent practicable accommodate public access to
coastal waters and preserve the public’s ability to enjoy the natural aes-
thetic values of coastal submerged lands.

(16) Activities on submerged land shall avoid and other-
wise minimize any significant interference with the public’s use of and
access to such lands.

(17) Erosion of Gulf beaches and coastal shore areas
caused by construction or modification of jetties, breakwaters, groins,
or shore stabilization projects shall be mitigated to the extent the
costs of mitigation are reasonably proportionate to the benefits of
mitigation. Factors that shall be considered in determining whether
the costs of mitigation are reasonably proportionate to the cost of
the construction or modification and benefits include, but are not
limited to, environmental benefits, recreational benefits, flood or
storm protection benefits, erosion prevention benefits, and economic
development benefits.

(b) To the extent applicable to the public beach, the policies in
this section are supplemental to any further restrictions or requirements
relating to the beach access and use rights of the public.

(c) The GLO and the SLB, in governing development on state
submerged lands, shall comply with the policies in this section when
approving oil, gas, and other mineral lease plans of operation and grant-
ing surface leases, easements, and permits and adopting rules under the
Texas Natural Resources Code, Chapters 32, 33 and 51 - 53, and Texas
Water Code, Chapter 61.

§501.25. Policies for Dredging and Dredged Material Disposal and
Placement.

(a) Dredging and the disposal and placement of dredged ma-
terial shall avoid and otherwise minimize adverse effects to coastal
waters, submerged lands, critical areas, coastal shore areas, and Gulf
beaches to the greatest extent practicable. The policies of this section
are supplemental to any further restrictions or requirements relating to
the beach access and use rights of the public. In implementing this
section, cumulative and secondary adverse effects of dredging and the
disposal and placement of dredged material and the unique character-
istics of affected sites shall be considered.

(1) Dredging and dredged material disposal and placement
shall not cause or contribute, after consideration of dilution and dis-
persion, to violation of any applicable surface water quality standards
established under §501.21 of this title.

(2) Except as otherwise provided in paragraph (4) of this
subsection, adverse effects on critical areas from dredging and dredged
material disposal or placement shall be avoided and otherwise mini-
mized, and appropriate and practicable compensatory mitigation shall
be required, in accordance with §501.23 of this title.

(3) Except as provided in paragraph (4) of this subsection,
dredging and the disposal and placement of dredged material shall not
be authorized if:

(A) there is a practicable alternative that would have
fewer adverse effects on coastal waters, submerged lands, critical ar-
eas, coastal shore areas, and Gulf beaches, so long as that alternative
does not have other significant adverse effects;

(B) all appropriate and practicable steps have not been
taken to minimize adverse effects on coastal waters, submerged lands,
critical areas, coastal shore areas, and Gulf beaches; or

(C) significant degradation of critical areas under
§501.23(a)(7)(E) of this title would result.

(4) A dredging or dredged material disposal or placement
project that would be prohibited solely by application of paragraph (3)
of this subsection may be allowed if it is determined to be of overrid-
ing importance to the public and national interest in light of economic
impacts on navigation and maintenance of commercially navigable wa-
terways.

(b) Adverse effects from dredging and dredged material dis-
posal and placement shall be minimized as required in subsection (a)
of this section. Adverse effects can be minimized by employing the
techniques in this subsection where appropriate and practicable.

(1) Adverse effects from dredging and dredged material
disposal and placement can be minimized by controlling the location
and dimensions of the activity. Some of the ways to accomplish this
include:

(A) locating and confining discharges to minimize
smothering of organisms;

(B) locating and designing projects to avoid adverse
disruption of water inundation patterns, water circulation, erosion and
accretion processes, and other hydrodynamic processes;

(C) using existing or natural channels and basins in-
stead of dredging new channels or basins, and discharging materials in
areas that have been previously disturbed or used for disposal or place-
ment of dredged material;

(D) limiting the dimensions of channels, basins, and
disposal and placement sites to the minimum reasonably required to
serve the project purpose, including allowing for reasonable over-
dredging of channels and basins, and taking into account the need for
capacity to accommodate future expansion without causing additional
adverse effects;

(E) discharging materials at sites where the substrate is
composed of material similar to that being discharged;

(F) locating and designing discharges to minimize the
extent of any plume and otherwise control dispersion of material; and

(G) avoiding the impoundment or drainage of critical
areas.

(2) Dredging and disposal and placement of material to be
dredged shall comply with applicable standards for sediment toxicity.
Adverse effects from constituents contained in materials discharged
can be minimized by treatment of or limitations on the material itself.
Some ways to accomplish this include:

(A) disposal or placement of dredged material in a man-
ner that maintains physiochemical conditions at discharge sites and
limits or reduces the potency and availability of pollutants;

(B) limiting the solid, liquid, and gaseous components
of material discharged;

(C) adding treatment substances to the discharged ma-
terial; and

(D) adding chemical flocculants to enhance the deposi-
tion of suspended particulates in confined disposal areas.

(3) Adverse effects from dredging and dredged material
disposal or placement can be minimized through control of the ma-
terials discharged. Some ways of accomplishing this include:

(A) use of containment levees and sediment basins de-
signed, constructed, and maintained to resist breaches, erosion, slump-
ing, or leaching;
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(B) use of lined containment areas to reduce leaching
where leaching of chemical constituents from the material is expected
to be a problem;

(C) capping in-place contaminated material or, selec-
tively discharging the most contaminated material first and then cap-
ping it with the remaining material;

(D) properly containing discharged material and main-
taining discharge sites to prevent point and nonpoint pollution; and

(E) timing the discharge to minimize adverse effects
from unusually high water flows, wind, wave, and tidal actions.

(4) Adverse effects from dredging and dredged material
disposal or placement can be minimized by controlling the manner in
which material is dispersed. Some ways of accomplishing this include:

(A) where environmentally desirable, distributing the
material in a thin layer;

(B) orienting material to minimize undesirable obstruc-
tion of the water current or circulation patterns;

(C) using silt screens or other appropriate methods to
confine suspended particulates or turbidity to a small area where set-
tling or removal can occur;

(D) using currents and circulation patterns to mix, dis-
perse, dilute, or otherwise control the discharge;

(E) minimizing turbidity by using a diffuser system or
releasing material near the bottom;

(F) selecting sites or managing discharges to confine
and minimize the release of suspended particulates and turbidity and
maintain light penetration for organisms; and

(G) setting limits on the amount of material to be dis-
charged per unit of time or volume of receiving waters.

(5) Adverse effects from dredging and dredged material
disposal or placement operations can be minimized by adapting tech-
nology to the needs of each site. Some ways of accomplishing this
include:

(A) using appropriate equipment, machinery, and oper-
ating techniques for access to sites and transport of material, including
those designed to reduce damage to critical areas;

(B) having personnel on site adequately trained in
avoidance and minimization techniques and requirements; and

(C) designing temporary and permanent access roads
and channel spanning structures using culverts, open channels, and di-
versions that will pass both low and high water flows, accommodate
fluctuating water levels, and maintain circulation and faunal movement.

(6) Adverse effects on plant and animal populations from
dredging and dredged material disposal or placement can be minimized
by:

(A) avoiding changes in water current and circulation
patterns that would interfere with the movement of animals;

(B) selecting sites or managing discharges to prevent
or avoid creating habitat conducive to the development of undesirable
predators or species that have a competitive edge ecologically over in-
digenous plants or animals;

(C) avoiding sites having unique habitat or other value,
including habitat of endangered species;

(D) using planning and construction practices to insti-
tute habitat development and restoration to produce a new or modified
environmental state of higher ecological value by displacement of some
or all of the existing environmental characteristics;

(E) using techniques that have been demonstrated to be
effective in circumstances similar to those under consideration when-
ever possible and, when proposed development and restoration tech-
niques have not yet advanced to the pilot demonstration stage, initiat-
ing their use on a small scale to allow corrective action if unanticipated
adverse effects occur;

(F) timing dredging and dredged material disposal or
placement activities to avoid spawning or migration seasons and other
biologically critical time periods; and

(G) avoiding the destruction of remnant natural sites
within areas already affected by development.

(7) Adverse effects on human use potential from dredging
and dredged material disposal or placement can be minimized by:

(A) selecting sites and following procedures to prevent
or minimize any potential damage to the aesthetically pleasing features
of the site, particularly with respect to water quality;

(B) selecting sites which are not valuable as natural
aquatic areas;

(C) timing dredging and dredged material disposal or
placement activities to avoid the seasons or periods when human recre-
ational activity associated with the site is most important; and

(D) selecting sites that will not increase incompatible
human activity or require frequent dredge or fill maintenance activity
in remote fish and wildlife areas.

(8) Adverse effects from new channels and basins can be
minimized by locating them at sites:

(A) that ensure adequate flushing and avoid stagnant
pockets; or

(B) that will create the fewest practicable adverse ef-
fects on CNRAs from additional infrastructure such as roads, bridges,
causeways, piers, docks, wharves, transmission line crossings, and an-
cillary channels reasonably likely to be constructed as a result of the
project; or

(C) with the least practicable risk that increased vessel
traffic could result in navigation hazards, spills, or other forms of con-
tamination which could adversely affect CNRAs;

(D) provided that, for any dredging of new channels or
basins subject to the requirements of §501.15 of this title (relating to
Policy for Major Actions), data and information on minimization of
secondary adverse effects need not be produced or evaluated to com-
ply with this paragraph if such data and information is produced and
evaluated in compliance with §501.15(b)(1) of this title.

(c) Disposal or placement of dredged material in existing con-
tained dredge disposal sites identified and actively used as described in
an environmental assessment or environmental impact statement issued
prior to the effective date of this chapter shall be presumed to comply
with the requirements of subsection (a) of this section unless modified
in design, size, use, or function.

(d) Dredged material from dredging projects in commercially
navigable waterways is a potentially reusable resource and must be
used beneficially in accordance with this policy.
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(1) If the costs of the beneficial use of dredged material
are reasonably comparable to the costs of disposal in a non-beneficial
manner, the material shall be used beneficially.

(2) If the costs of the beneficial use of dredged material are
significantly greater than the costs of disposal in a non-beneficial man-
ner, the material shall be used beneficially unless it is demonstrated that
the costs of using the material beneficially are not reasonably propor-
tionate to the costs of the project and benefits that will result. Factors
that shall be considered in determining whether the costs of the bene-
ficial use are not reasonably proportionate to the benefits include, but
are not limited to:

(A) environmental benefits, recreational benefits, flood
or storm protection benefits, erosion prevention benefits, and economic
development benefits;

(B) the proximity of the beneficial use site to the dredge
site; and

(C) the quantity and quality of the dredged material and
its suitability for beneficial use.

(3) Examples of the beneficial use of dredged material in-
clude, but are not limited to:

(A) projects designed to reduce or minimize erosion or
provide shoreline protection;

(B) projects designed to create or enhance public
beaches or recreational areas;

(C) projects designed to benefit the sediment budget or
littoral system;

(D) projects designed to improve or maintain terrestrial
or aquatic wildlife habitat;

(E) projects designed to create new terrestrial or aquatic
wildlife habitat, including the construction of marshlands, coastal wet-
lands, or other critical areas;

(F) projects designed and demonstrated to benefit ben-
thic communities or aquatic vegetation;

(G) projects designed to create wildlife management ar-
eas, parks, airports, or other public facilities;

(H) projects designed to cap landfills or other waste dis-
posal areas;

(I) projects designed to fill private property or upgrade
agricultural land, if cost-effective public beneficial uses are not avail-
able; and

(J) projects designed to remediate past adverse impacts
on the coastal zone.

(e) If dredged material cannot be used beneficially as provided
in subsection (d)(2) of this section, to avoid and otherwise minimize
adverse effects as required in subsection (a) of this section, preference
will be given to the greatest extent practicable to disposal in:

(1) contained upland sites;

(2) other contained sites; and

(3) open water areas of relatively low productivity or low
biological value.

(f) For new sites, dredged materials shall not be disposed of
or placed directly on the boundaries of submerged lands or at such lo-
cation so as to slump or migrate across the boundaries of submerged
lands in the absence of an agreement between the affected public owner

and the adjoining private owner or owners that defines the location of
the boundary or boundaries affected by the deposition of the dredged
material.

(g) Emergency dredging shall be allowed without a prior con-
sistency determination as required in the applicable consistency rule
when:

(1) there is an unacceptable hazard to life or navigation;

(2) there is an immediate threat of significant loss of prop-
erty; or

(3) an immediate and unforeseen significant economic
hardship is likely if corrective action is not taken within a time period
less than the normal time needed under standard procedures. The
council secretary shall be notified at least 24 hours prior to commence-
ment of any emergency dredging operation by the agency or entity
responding to the emergency. The notice shall include a statement
demonstrating the need for emergency action. Prior to initiation of
the dredging operations the project sponsor or permit-issuing agency
shall, if possible, make all reasonable efforts to meet with council’s
designated representatives to ensure consideration of and consistency
with applicable policies in this subchapter. Compliance with all
applicable policies in this subchapter shall be required at the earliest
possible date. The permit-issuing agency and the applicant shall
submit a consistency determination within 60 days after the emergency
operation is complete.

(h) Mining of sand, shell, marl, gravel, and mudshell on sub-
merged lands shall be prohibited unless there is an affirmative showing
of no significant impact on erosion within the coastal zone and no sig-
nificant adverse effect on coastal water quality or terrestrial and aquatic
wildlife habitat within any CNRA.

(i) The GLO and the SLB shall comply with the policies in this
section when approving oil, gas, and other mineral lease plans of oper-
ation and granting surface leases, easements, and permits and adopting
rules under the Texas Natural Resources Code, Chapters 32, 33, and 51
- 53, and Texas Water Code, Chapter 61, for dredging and dredged ma-
terial disposal and placement. TxDOT shall comply with the policies in
this subchapter when adopting rules and taking actions as local sponsor
of the Gulf Intracoastal Waterway under Texas Civil Statutes, Article
5415e-2. The TCEQ and the RRC shall comply with the policies in this
section when issuing certifications and adopting rules under Texas Wa-
ter Code, Chapter 26, and the Texas Natural Resources Code, Chapter
91, governing certification of compliance with surface water quality
standards for federal actions and permits authorizing dredging or the
discharge or placement of dredged material. The TPWD shall comply
with the policies in this section when adopting rules at Chapter 57 of
this title (relating to Fisheries) governing dredging and dredged mate-
rial disposal and placement. The TPWD shall comply with the policies
in subsection (h) of this section when adopting rules and issuing per-
mits under Texas Parks and Wildlife Code, Chapter 86, governing the
mining of sand, shell, marl, gravel, and mudshell.

§501.26. Policies for Construction in the Beach/Dune System.
(a) Construction in critical dune areas or areas adjacent to or

on Gulf beaches shall comply with the following policies:

(1) Construction within a critical dune area that results in
the material weakening of dunes and material damage to dune vegeta-
tion shall be prohibited.

(2) Construction within critical dune areas that does not
materially weaken dunes or materially damage dune vegetation shall
be sited, designed, constructed, maintained, and operated so that ad-
verse "effects" (as defined in §15.2 of this title (relating to Coastal Area
Planning) on the sediment budget and critical dune areas are avoided
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to the greatest extent practicable. For purposes of this section, practi-
cability shall be determined by considering the effectiveness, scientific
feasibility, and commercial availability of the technology or technique.
Cost of the technology or technique shall also be considered. Adverse
effects (as defined in Chapter 15 of this title (relating to Coastal Area
Planning) that cannot be avoided shall be:

(A) minimized by limiting the degree or magnitude of
the activity and its implementation;

(B) rectified by repairing, rehabilitating, or restoring
the adversely affected dunes and dune vegetation; and

(C) compensated for on-site or off-site by replacing the
resources lost or damaged seaward of the dune protection line.

(3) Rectification and compensation for adverse effects that
cannot be avoided or minimized shall provide at least a one-to-one re-
placement of the dune volume and vegetative cover, and preference
shall be given to stabilization of blowouts and breaches and on-site
compensation.

(4) The ability of the public, individually and collectively,
to exercise its rights of use of and access to and from public beaches
shall be preserved and enhanced.

(5) Non-structural erosion response methods such as beach
nourishment, sediment bypassing, nearshore sediment berms, and
planting of vegetation shall be preferred instead of structural erosion
response methods. Subdivisions shall not authorize the construction
of a new erosion response structure within the beach/dune system,
except as provided by subsection (b) of this section or a retaining
wall located more than 200 feet landward of the line of vegetation.
Subdivisions shall not authorize the enlargement, improvement, repair
or maintenance of existing erosion response structures on the public
beach. Subdivisions shall not authorize the repair or maintenance of
existing erosion response structures within 200 feet landward of the
line of vegetation except as provided in §15.6(d) of this title (relating to
Concurrent Dune Protection and Beachfront Construction Standards).

(b) Construction of structural shore protection projects,
including geotextile shore protection projects, in critical dune areas or
areas adjacent to or on Gulf Beaches shall comply with the following
policies:

(1) The size and the length of a shore protection project
shall be determined as part of a site-specific construction and mainte-
nance plan, taking into account both technical requirements and policy
issues as described under this subsection, and shall be limited to the
minimum size necessary to fulfill the project’s goals and purposes.

(2) A shore protection project shall only be used to protect
community developments, public infrastructure, and for other lawful
public purposes and shall not be used solely to protect individual struc-
tures or properties. A community development may include a neigh-
borhood or aggregation of residences or commercial structures.

(3) A shore protection project located parallel to the shore
shall be located landward of the boundary of state-owned submerged
land as determined by a coastal boundary survey conducted in accor-
dance with Texas Natural Resources Code §33.136, and shall avoid and
otherwise minimize adverse effects to dunes and dune vegetation.

(4) To maximize the protection offered by a shore protec-
tion project, to enhance the survivability of the project, and to minimize
adverse effects to natural resources, a shore protection project shall be
located according to the following preferred order:

(A) In an area where a foredune ridge is present, where
practicable, a shore protection project shall be located landward of the
foredune ridge;

(B) Where there is no foredune ridge, a project shall be
located landward of the line of vegetation, where practicable;

(C) Where it is not practicable to locate a shore protec-
tion project landward of the line of vegetation, a project shall be located
at the line of vegetation; or

(D) Where there is no other practicable location, a shore
protection project shall be located at the most landward point of the
public beach provided that the project sponsor has provided financial
assurance that the pre-project beach width will be maintained through
beach nourishment.

(5) A shore protection project shall not be located in a sea
turtle nesting area or in any other location where the project will ad-
versely affect an endangered species.

(6) Shore protection projects shall not be constructed on
stable or accreting beaches.

(7) A shore protection project shall be designed to avoid
and otherwise minimize any adverse effects to adjacent beaches or
properties at either end of a project.

(8) To the extent allowed by law, a dune protection permit
is required to authorize the construction of a shore protection project
in the beach/dune system.

(9) A mitigation plan shall be submitted for any adverse
effects to critical dune areas as a result of the construction and presence
of a shore protection project.

(10) Public input shall be incorporated into a local govern-
ment’s review and approval of a shore protection project. Methods to
obtain public input include public meetings, notices by mail to affected
property owners, publication of notices in local newspapers, the Texas
Register, and web sites.

(11) The success criteria for a shore protection project shall
be developed by a project sponsor with consideration for the health and
maintenance of the beach/dune system.

(12) The sponsor of a shore protection project shall be re-
sponsible for the ongoing maintenance of the project and, if necessary,
beach nourishment and/or removal of the project.

(13) Sand from the beach/dune system shall not be used
to fill or cover a shore protection project. Where appropriate, a shore
protection project shall remain covered with sand and dune vegetation
with a preference for natural dune vegetation. The sand and vegetation
used to cover a shore protection project shall conform to the standards
for dune restoration projects as described in §15.4 of this title (relating
to Dune Protection Standards) and §15.7 of this title (relating to Local
Government Management of the Public Beach).

(14) Long-term monitoring of a shore protection project
shall be required to determine the project’s effect on the beach/dune
system and the project’s effectiveness. Prior to the construction of a
shore protection project, a project sponsor shall collect scientifically
valid baseline data for monitoring the line of vegetation, the extent of
the dry beach, a beach profile, and any other characteristics necessary
for evaluating the project’s effectiveness.

(15) Existing public access in the area of a shore protection
project shall be replicated if not enhanced. A local government shall not
impair or close an existing public access point or close a public beach
to pedestrian or vehicular traffic without prior approval of the GLO as
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required under the Open Beaches Act, Texas Natural Resources Code
Annotated, Chapter 61, and the Beach/Dune rules, Chapter 15 of this
title.

(c) The GLO shall comply with the policies in this section
when certifying local government dune protection and beach access
plans and adopting rules under the Texas Natural Resources Code,
Chapters 61 and 63. Local governments required by the Texas Nat-
ural Resources Code, Chapters 61 and 63, and Chapter 15 of this title
to adopt dune protection and beach access plans shall comply with the
applicable policies in this section when issuing beachfront construction
certificates and dune protection permits.

§501.27. Policies for Development in Coastal Hazard Areas.

(a) Subdivisions participating in the National Flood Insurance
Program shall adopt ordinances or orders governing development in
special hazard areas under Texas Water Code, Chapter 16, Subchapter
I, and Texas Local Government Code, Chapter 240, Subchapter Z, that
comply with construction standards in regulations at Code of Federal
Regulations, Title 44, Parts 59 - 60, adopted pursuant to the National
Flood Insurance Act, 42 United States Code Annotated, §§4001 et seq.

(b) Pursuant to the standards and procedures under the Texas
Natural Resources Code, Chapter 33, Subchapter H, the GLO shall
adopt or issue rules, recommendations, standards, and guidelines for
erosion avoidance and remediation and for prioritizing critical erosion
areas.

§501.28. Policies for Development Within Coastal Barrier Resource
System Units and Otherwise Protected Areas on Coastal Barriers.

(a) Development of new infrastructure or major repair of ex-
isting infrastructure within or supporting development within Coastal
Barrier Resource System Units and Otherwise Protected Areas desig-
nated on maps dated October 24, 1990, under the Coastal Barrier Re-
sources Act, 16 United States Code Annotated, §3503(a), shall comply
with the policies in this section.

(1) Development of publicly funded infrastructure shall be
authorized only if it is essential for public health, safety, and welfare,
enhances public use, or is required by law.

(2) Infrastructure shall be located at sites at which rea-
sonably foreseeable future expansion will not require development in
critical areas, critical dunes, Gulf beaches, and washover areas within
Coastal Barrier Resource System Units or Otherwise Protected Areas.

(3) Infrastructure shall be located at sites that to the
greatest extent practicable avoid and otherwise minimize the potential
for adverse effects on critical areas, critical dunes, Gulf beaches, and
washover areas within Coastal Barrier Resource System Units or
Otherwise Protected Areas from:

(A) construction and maintenance of roads, bridges,
and causeways; and

(B) direct release to coastal waters, critical areas, crit-
ical dunes, Gulf beaches, and washover areas within Coastal Barrier
Resource System Units or Otherwise Protected Areas of oil, hazardous
substances, or stormwater runoff.

(4) Where practicable, infrastructure shall be located in ex-
isting rights-of-way or previously disturbed areas to avoid or minimize
adverse effects within Coastal Barrier Resource System Units or Oth-
erwise Protected Areas.

(5) Development of infrastructure shall occur at sites and
times selected to have the least adverse effects practicable within
Coastal Barrier Resource System Units or Otherwise Protected Areas
on critical areas, critical dunes, Gulf beaches, and washover areas and

on spawning or nesting areas or seasonal migrations of commercial,
recreational, threatened, or endangered terrestrial or aquatic wildlife.

(b) TCEQ rules and approvals for the creation of special dis-
tricts and for infrastructure projects funded by issuance of bonds by
water, sanitary sewer, and wastewater drainage districts under Texas
Water Code, Chapter 50; water control and improvement districts under
Texas Water Code, Chapter 50; municipal utility districts under Texas
Water Code, Chapter 54; regional plan implementation agencies under
Texas Water Code, Chapter 54; special utility districts under Texas Wa-
ter Code, Chapter 65; stormwater control districts under Texas Water
Code, Chapter 66; and all other general and special law districts sub-
ject to and within the jurisdiction of the TCEQ, shall comply with the
policies in this section. TxDOT rules and approvals under Texas Civil
Statutes, Article 6663 et seq, governing planning, design, construction,
and maintenance of transportation projects, shall comply with the poli-
cies in this section.

§501.29. Policies for Development in State Parks, Wildlife Manage-
ment Areas or Preserves.

Development by a person other than the Parks and Wildlife Department
that requires the use or taking of any public land in such areas shall
comply with Texas Parks and Wildlife Code, Chapter 26.

§501.30. Policies for Alteration of Coastal Historic Areas.

(a) Development affecting a coastal historic area shall avoid
and otherwise minimize alteration or disturbance of the site unless the
site’s excavation will promote historical, archaeological, educational,
or scientific understanding.

(b) The THC shall comply with the policies in this section
when adopting rules and issuing permits under the Texas Natural Re-
sources Code, Chapter 191, governing alteration of coastal historic ar-
eas. The THC shall comply with the policies in this section when is-
suing reviews under the National Historic Preservation Act, §106 (16
United States Code Annotated, §470f), and the regulations enacted pur-
suant thereto, Code of Federal Regulations, Title 36, Chapter 1, Part 63.

§501.31. Policies for Transportation Projects.

(a) Transportation construction projects and maintenance pro-
grams within the coastal zone shall comply with the policies in this
section.

(1) Pollution prevention procedures shall be incorporated
into the construction and maintenance of transportation projects to min-
imize pollutant loading to coastal waters from erosion and sedimenta-
tion, use of pesticides and herbicides for maintenance of rights-of-way,
and other pollutants from stormwater runoff.

(2) Transportation projects shall be located at sites that to
the greatest extent practicable avoid and otherwise minimize the poten-
tial for adverse effects from construction and maintenance of additional
roads, bridges, causeways, and other development associated with the
project; and direct release to CNRAs of pollutants from oil or hazardous
substance spills, contaminated sediments or stormwater runoff.

(3) Where practicable, transportation projects shall be lo-
cated in existing rights-of-way or previously disturbed areas if neces-
sary to avoid or minimize adverse effects.

(4) Where practicable, transportation projects shall be lo-
cated at sites at which future expansion will not require development
in coastal wetlands except where such construction is determined to be
essential for evacuation in the case of a natural disaster.

(5) Construction and maintenance of transportation
projects shall avoid the impoundment and draining of coastal wet-
lands. If impoundment or draining cannot be avoided, adverse effects
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to the impounded or drained wetlands shall be mitigated in accordance
with the sequencing requirements of §501.23 of this title.

(6) Construction of transportation projects shall occur at
sites and times selected to have the least adverse effects practicable
on recreational uses of CNRAs and on spawning or nesting seasons or
seasonal migrations of terrestrial or aquatic species.

(7) Beach-quality sand from maintenance of roadways ad-
jacent to Gulf beaches shall be beneficially used by placement on Gulf
beaches where practicable. Where placement on Gulf beaches is not
practicable, the material shall be placed in critical dune areas.

(b) TxDOT rules and project approvals under Texas Civil
Statutes, Article 6663b and 6663c, and Texas Civil Statutes, Article
6674a et seq, governing transportation projects within the coastal
zone, shall comply with the policies in this section.

§501.32. Policies for Emission of Air Pollutants.

TCEQ rules under Texas Health and Safety Code, Chapter 382, govern-
ing emissions of air pollutants, shall comply with regulations at Code of
Federal Regulations, Title 40, adopted pursuant to the Clean Air Act, 42
United States Code Annotated, §§7401, et seq, to protect and enhance
air quality in the coastal area so as to protect CNRAs and promote the
public health, safety, and welfare.

§501.33. Policies for Appropriations of Water.

(a) Impoundments and diversion of state water within 200
stream miles of the coast, to commence from the mouth of the river
thence inland, shall comply with the policies in this section.

(1) The TCEQ shall administer the law so as to promote the
judicious use and maximum conservation and protection of the quality
of the environment and the natural resources of the state. It is the public
policy of the state to provide for the conservation and development of
the state’s natural resources, including:

(A) the control, storage, preservation, and distribution
of the state’s storm and floodwaters and the waters of its rivers and
streams for irrigation, power, and other useful purposes;

(B) the reclamation and irrigation of the state’s arid,
semiarid, and other land needing irrigation;

(C) the reclamation and drainage of the state’s over-
flowed land and other land needing drainage;

(D) the conservation and development of its forest, wa-
ter, and hydroelectric power;

(E) the navigation of the state’s inland and coastal wa-
ters; and

(F) the maintenance of a proper ecological environment
of the bays and estuaries of Texas and the health of related living marine
resources.

(2) In this section, "beneficial inflows" means a salinity,
nutrient, and sediment loading regime adequate to maintain an eco-
logically sound environment in the receiving bay and estuary system
that is necessary for the maintenance of productivity of economically
important and ecologically characteristic sport or commercial fish and
shellfish species and estuarine life upon which such fish and shellfish
are dependent.

(3) In its consideration of an application for a permit to
store, take, or divert water, the TCEQ shall assess the effects, if any,
of the issuance of the permit on the bays and estuaries of Texas. For
permits issued within an area that is 200 river miles of the coast, to
commence from the mouth of the river thence inland, the TCEQ shall

include in the permit, to the greatest extent practicable when consider-
ing all public interests, those conditions considered necessary to main-
tain beneficial inflows to any affected bay and estuary system.

(4) For the purposes of making a determination under para-
graph (3) of this subsection, the TCEQ shall consider among other fac-
tors:

(A) the need for periodic freshwater inflows to supply
nutrients and modify salinity to preserve the sound environment of the
bay or estuary, using any available information, including studies and
plans specified in and other studies considered by the TCEQ to be re-
liable; together with existing circumstances, natural or otherwise, that
might prevent the conditions imposed from producing benefits;

(B) the ecology and productivity of the affected bay and
estuary system;

(C) the expected effects on the public welfare of not in-
cluding in the permit some or all of the conditions considered necessary
to maintain the beneficial inflows to the affected bay or estuary;

(D) the quantity of water requested and the proposed
use of water by the applicant, as well as the needs of those who would
be served by the applicant;

(E) the expected effects on the public welfare of the fail-
ure to issue all or part of the permit being considered; and

(F) for the purposes of this section, the declarations as
to preferences for competing uses of water as found in Texas Water
Code, §11.024 and §11.033, as well as the public policy statement in
paragraph (1) of this subsection.

(5) In its consideration of an application to store, take, or
divert water, the TCEQ shall consider the effect, if any, of the issuance
of the permit on existing instream uses and water quality of the stream
or river to which the application applies. The TCEQ shall also consider
the effect, if any, of the issuance of the permit on fish and wildlife
habitats.

(6) On receipt of an application for a permit to store, take,
or divert water, the TCEQ shall send a copy of the permit application
and any subsequent amendments to the TPWD. In making a final deci-
sion on any application for a permit, the TCEQ, in addition to other in-
formation, evidence, and testimony presented, shall consider all infor-
mation, evidence, or testimony presented by the TPWD and the TWDB.

(7) Permit conditions relating to beneficial inflows to af-
fected bays and estuaries and instream uses may be suspended by the
TCEQ if the TCEQ finds that an emergency exists and cannot practi-
cally be resolved in other ways. Before the TCEQ suspends a permit
under this paragraph, it must give written notice to the TPWD of the
proposed suspension. The TCEQ shall give the TPWD an opportunity
to submit comments on the proposed suspension within 72 hours from
such time and the TCEQ shall consider those comments before issuing
its order imposing the suspension.

(8) In its consideration of an application for a permit under
this section, the TCEQ shall assess the effects, if any, of the issuance
of the permit on water quality in coastal waters. In its consideration
of an application for a permit to store, take, or divert water in excess
of 5,000 acre feet per year, the commission shall assess the effects,
if any, on the issuance of the permit on fish and wildlife habitats and
may require the applicant to take reasonable actions to mitigate adverse
effects on such habitat. In determining whether to require an applicant
to mitigate adverse effects on a habitat, the TCEQ may consider any
net benefit to habitat produced by the project. The TCEQ shall offset
against any mitigation required by the United States Fish and Wildlife
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Service pursuant to Code of Federal Regulations, Title 33, §§320 - 330,
any mitigation authorized by this subchapter.

(9) Unappropriated water and other water of the state stored
in any facility acquired by and under the control of the TWDB may
be released without charge to relieve any emergency condition arising
from drought, severe water shortage, or other calamity, if the TCEQ
first determines the existence of the emergency and requests the TWDB
to release the water.

(10) Five percent of the annual firm yield of water in any
reservoir and associated works constructed with state financial partici-
pation within 200 river miles of the coast, to commence from the mouth
of the river thence inland, is appropriated to the TPWD for use to make
releases to bays and estuaries and for instream uses, and the TCEQ shall
issue permits for this water to the TPWD under procedures adopted by
the TCEQ. This paragraph applies only to reservoirs and associated
works on which construction begins on or after September 1, 1985.
This section does not limit or repeal any other authority of or law re-
lating to the TPWD or the TCEQ.

(11) The TWDB, in coordination with the TCEQ and
TPWD, shall identify ways to assist in providing flows to meet
instream needs, including protection of water quality, protection of
terrestrial or aquatic wildlife habitat, and bay and estuary inflow needs,
in the implementation of the Texas Water Bank, Texas Water Code,
Chapter 15, Subchapter K. This may include, but not be limited to, the
purchase by the TPWD and/or the TWDB of water rights deposited in
the Texas Water Bank in order to provide for existing instream uses
and beneficial inflows to bays and estuaries if funds are available and
such purchase is not prohibited by law. The TCEQ shall facilitate the
approval of any necessary permit amendments to achieve this purpose.

(12) An applicant for a new or amended water right per-
mit shall submit a water conservation plan in accordance with 30 TAC
§295.9 (relating to Conservation Plan). The TCEQ shall consider the
information contained in the conservation plan in determining whether
any feasible alternative to the proposed appropriation exists, whether
the proposed amount to be appropriated as measured at the point of
diversion is reasonable and necessary for the proposed use, the term
and other conditions of the water right and to ensure that reasonable
diligence will be used to avoid waste and achieve water conservation.
Based upon its review, the TCEQ may deny or grant, in whole or in
part, the requested appropriation.

(b) The TCEQ rules and authorizations under Texas Water
Code, Chapter 11, governing review and action on applications for
new permits or amendments proposing changes to existing permits for
diversions or impoundments of state water within 200 stream miles
of the coast, and TCEQ rules and approvals governing creation of
districts and issuance of district bonds for levee and flood control
projects within the coastal zone, shall comply with the policies in this
section.

§501.34. Policies for Levee and Flood Control Projects.

(a) Drainage, reclamation, channelization, levee construction
or modification, or flood- or floodwater-control infrastructure projects
shall be designed, constructed, and maintained to avoid the impound-
ment and draining of coastal wetlands to the greatest extent practicable.
If impoundment or draining of coastal wetlands cannot be avoided, ad-
verse effects to the wetlands shall be mitigated in accordance with the
sequencing requirements in §501.23 of this title.

(b) TCEQ rules and approvals for the levee construction, mod-
ification, drainage, reclamation, channelization, or flood- or floodwa-
ter-control projects, pursuant to the Texas Water Code, §16.236, shall
comply with the policies in this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404409
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
CHAPTER 504. COASTAL MANAGEMENT
PROGRAM
SUBCHAPTER B. SMALL BUSINESS
PERMITTING ASSISTANCE
31 TAC §504.10

The Texas Coastal Coordination Council (Council) proposes to
amend §504.10, relating to Scope of the Permitting Assistance
Program.

The Council proposes to amend §504.10(c)(6) to reflect the
name change of the Texas Natural Resource Conservation
Commission (TNRCC) to the Texas Commission on Environ-
mental Quality (TCEQ). The 78th Texas Legislature changed the
name of the TNRCC to the TCEQ, effective September 1, 2003.

Bill Peacock, Deputy Commissioner for the Texas General
Land Office’s Coastal Resources Division, has determined that
for each year of the first five years the amended section as
proposed is in effect there will be no fiscal implications for the
state or units of local government as a result of enforcing or
administering the amended section as the amendments relate
solely to the operations of the Coastal Management Program.

There will be no economic cost to persons required to comply
with the regulations, as the amendments apply only to internal
operations of the Council. The public will benefit from the pro-
posed amendments because there will be greater clarity and cer-
tainty in the Council’s procedures for consistency review. The
Council has determined that there will be no effect on small busi-
nesses, and that a local employment impact statement on the
proposed regulations is not required, because the proposed reg-
ulations will not adversely affect any local economy in a material
manner for the first five years they will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. A regulatory analysis is
required only when a major environmental rule exceeds a stan-
dard set by federal law, exceeds an express requirement of state
law, exceeds a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state or federal program, or
are adopted solely under the general powers of the Council. The
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proposed rulemaking will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed rulemaking does not ex-
ceed a standard set by federal law, does not exceed an express
requirement of state law, does not exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, and is not adopted solely under the general
powers of the Council.

The Council has evaluated the proposed amendments to deter-
mine whether Texas Government Code, Chapter 2007, is ap-
plicable, and whether a detailed takings impact assessment is
required. The Council has determined the proposal does not af-
fect private real property in a manner that requires real property
owners to be compensated as provided by the Fifth and Four-
teenth Amendments to the United States Constitution or Article
I, Sections 17 and 19, of the Texas Constitution. Furthermore,
the Council has determined that the proposal would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the ab-
sence of the amendments being proposed.

Comments may be submitted to Deborah Cantu, Texas Regis-
ter Liaison, Texas General Land Office, Legal Services Division,
P.O. Box 12873, Austin, Texas 78711-2873; facsimile number
(512) 463-6311; e-mail address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 days af-
ter the proposed amendments are published.

The amendments are proposed under Texas Natural Resources
Code, Chapter 33, including §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes
the commissioner to develop a continuing comprehensive
CMP; §33.053, which sets out the elements of the CMP,
including a description of the organizational structure for im-
plementing and administering the CMP; §33.054, which allows
the commissioner to review and amend the CMP; §33.055,
which requires the Council to hold public hearings, as deemed
appropriate, to consider amendments to the CMP; §33.204,
which authorizes the Council to adopt goals and policies of
the CMP by rule; §33.205, which authorizes the Council to
adopt rules establishing processes for preliminary consistency
review and small business assistance; and §33.206(d), which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities, and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.

Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204, 33.205, and 33.206 are affected by this
proposed rulemaking.

§504.10. Scope of the Permitting Assistance Program.
(a) - (b) (No change.)

(c) Appendix A. Individual Agency or Subdivision Actions
and Equivalent Federal Actions

(1) - (5) (No change.)

(6) The Texas Commission on Environmental Quality
[Natural Resource Conservation Commission] shall comply with
Texas Natural Resources Code §33.205(a) and (b) when issuing or
approving:

(A) - (J) (No change.)

(7) - (11) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404410
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
CHAPTER 505. COUNCIL PROCEDURES
FOR STATE CONSISTENCY WITH COASTAL
MANAGEMENT PROGRAM GOALS AND
POLICIES
SUBCHAPTER A. PURPOSE AND POLICY
AND STATE AGENCY ACTIONS SUBJECT TO
THE COASTAL MANAGEMENT PROGRAM
31 TAC §505.11

The Council proposes to amend §505.11, relating to Actions and
Rules Subject to the Coastal Management Program.

The Council proposes to amend §505.11(a)(6), (b)(2), and
(d)(2) to reflect the name change of the Texas Natural Resource
Conservation Commission (TNRCC) to the Texas Commission
on Environmental Quality (TCEQ). The 78th Texas Legislature
changed the name of the TNRCC to the TCEQ, effective
September 1, 2003.

Bill Peacock, Deputy Commissioner for the Texas General
Land Office’s Coastal Resources Division, has determined that
for each year of the first five years the amended section as
proposed is in effect there will be no fiscal implications for the
state or units of local government as a result of enforcing or
administering the amended section as the amendments relate
solely to the operations of the Coastal Management Program.

There will be no economic cost to persons required to comply
with these regulations, as these amendments apply only to in-
ternal operations of the Council. The public will benefit from the
proposed amendments because there will be greater clarity and
certainty in the Council’s procedures for consistency review. The
Council has determined that there will be no effect on small busi-
nesses, and that a local employment impact statement on the
proposed regulations is not required, because the proposed reg-
ulations will not adversely affect any local economy in a material
manner for the first five years they will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. A regulatory analysis is
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required only when a major environmental rule exceeds a stan-
dard set by federal law, exceeds an express requirement of state
law, exceeds a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state or federal program, or
are adopted solely under the general powers of the Council. The
proposed rulemaking will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed rulemaking does not ex-
ceed a standard set by federal law, does not exceed an express
requirement of state law, does not exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, and is not adopted solely under the general
powers of the Council.

The Council has evaluated the proposed amendments to deter-
mine whether Texas Government Code, Chapter 2007, is ap-
plicable, and whether a detailed takings impact assessment is
required. The Council has determined the proposal does not af-
fect private real property in a manner that requires real property
owners to be compensated as provided by the Fifth and Four-
teenth Amendments to the United States Constitution or Article
I, Sections 17 and 19, of the Texas Constitution. Furthermore,
the Council has determined that the proposal would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the ab-
sence of the amendments being proposed.

Comments may be submitted to Deborah Cantu, Texas Regis-
ter Liaison, Texas General Land Office, Legal Services Division,
P.O. Box 12873, Austin, Texas 78711-2873; facsimile number
(512) 463-6311; e-mail address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 days af-
ter the proposed amendments are published.

The amendments are proposed under Texas Natural Resources
Code, Chapter 33, including §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes
the commissioner to develop a continuing comprehensive
CMP; §33.053, which sets out the elements of the CMP,
including a description of the organizational structure for im-
plementing and administering the CMP; §33.054, which allows
the commissioner to review and amend the CMP; §33.055,
which requires the Council to hold public hearings, as deemed
appropriate, to consider amendments to the CMP; §33.204,
which authorizes the Council to adopt goals and policies of
the CMP by rule; §33.205, which authorizes the Council to
adopt rules establishing processes for preliminary consistency
review and small business assistance; and §33.206(d), which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities, and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.

Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204, 33.205, and 33.206 are affected by this
proposed rulemaking.

§505.11. Actions and Rules Subject to the Coastal Management Pro-
gram.

(a) For purposes of this chapter and Chapter 501 of this title
(relating to Coastal Management Program), the following is an exclu-
sive list of proposed individual agency actions that may adversely affect

a coastal natural resource area (CNRA) and that therefore must be con-
sistent with the CMP goals and policies:

(1) - (5) (No change.)

(6) for the Texas Commission on Environmental Quality
(TCEQ) [Natural Resource Conservation Commission (TNRCC)]
when issuing or approving:

(A) - (J) (No change.)

(7) (No change.)

(b) For purposes of this chapter and Chapter 501 of this title
(relating to the Coastal Management Program), the following is an ex-
clusive list of proposed agency rulemaking actions that must be consis-
tent with the CMP goals and policies:

(1) (No change.)

(2) TCEQ [TNRCC] rules governing air pollutant emis-
sions, on-site sewage disposal systems, or underground storage tanks;

(3) - (4) (No change.)

(c) (No change.)

(d) An action to renew, amend, or modify an existing permit,
certificate, lease, easement, approval or other action is not an action un-
der this section if the action is taken pursuant to rules that the council
has certified as consistent under Subchapter B of this title (relating to
Council Certification of State Agency Rules and Approval of Thresh-
olds for Referral) and:

(1) (No change.)

(2) for solid and hazardous waste permits, if the action is
not a Class III modification as defined in TCEQ [TNRCC] rules; or

(3) (No change.)

(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404411
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
CHAPTER 506. COUNCIL PROCEDURES FOR
FEDERAL CONSISTENCY WITH COASTAL
MANAGEMENT PROGRAM GOALS AND
PRIORITIES
31 TAC §§506.10, 506.13, 506.20, 506.27, 506.45

The Council proposes new §506.10, relating to Purpose and Pol-
icy, and amendments to §506.13, relating to Conditional Con-
currence, §506.20, relating to Consistency Determinations for
Federal Agency Activities and Development Projects, §506.27,
relating to Council Hearing to Review Federal Agency Activities
and Availability of Mediation, and §506.45, relating to Failure to
Comply Substantially with an Approved OCS Plan.
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The Council proposes new §506.10, relating to Purpose and Pol-
icy to recognize federal regulations as the controlling authority
should a conflict arise between the Council’s rules and federal
regulations. Because the National Oceanic and Atmospheric Ad-
ministration (NOAA) has management authority under the fed-
eral Coastal Zone Management Act (CZMA), NOAA’s regula-
tions are the controlling authority on federal consistency should
a conflict arise.

The Council proposes to amend §506.13(a) to make the section
consistent with language in the corresponding federal regula-
tions at 15 CFR §930.4(a). NOAA has indicated that the Council
should change its rules to be consistent with federal regulations
with regard to federal consistency because the federal regula-
tions control should there be a conflict between the two.

The Council proposes to amend §506.20(c) to change TNRCC
to TCEQ and to make the section consistent with federal regula-
tions. The reasoned justification for the proposed change of the
word "shall" to "are encouraged to" is that the CZMA does not
require coordination between the consistency determinations of
the federal trustees and public notice of the consistency deter-
minations for natural resource damage assessment restoration
plans.

The Council proposes to amend §506.27(h) to indicate the cor-
rect title of the party offering mediation services, consistent with
federal regulations.

The Council proposes to amend §506.45(b) and (c) to remove
procedures from the Council’s rules that are covered under fed-
eral regulations, and are not necessary in the Council’s rules.
The Council’s rules retain those procedures that are specific to
the Council’s duties and procedures, rather than those proce-
dures specific to NOAA’s regulations regarding the duties of fed-
eral entities under the CZMA.

Bill Peacock, Deputy Commissioner for the Texas General Land
Office’s Coastal Resources Division, has determined that for
each year of the first five years the new and amended sections
as proposed are in effect there will be no fiscal implications for
the state or units of local government as a result of enforcing or
administering the new and amended sections as the proposal
relates solely to the operations of the Coastal Management
Program.

There will be no economic cost to persons required to comply
with the regulations, as the new section and amendments ap-
ply only to internal operations of the Council. The public will
benefit from the proposal because there will be greater clarity
and certainty in the Council’s procedures for consistency review.
The Council has determined that there will be no effect on small
businesses, and that a local employment impact statement on
the proposed regulations is not required, because the proposed
regulations will not adversely affect any local economy in a ma-
terial manner for the first five years they will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. A regulatory analysis is
required only when a major environmental rule exceeds a stan-
dard set by federal law, exceeds an express requirement of state

law, exceeds a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state or federal program, or
are adopted solely under the general powers of the Council. The
proposed rulemaking will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed rulemaking does not ex-
ceed a standard set by federal law, does not exceed an express
requirement of state law, does not exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, and is not adopted solely under the general
powers of the Council.

The Council has evaluated the proposed amendments to deter-
mine whether Texas Government Code, Chapter 2007, is ap-
plicable, and whether a detailed takings impact assessment is
required. The Council has determined the proposal does not af-
fect private real property in a manner that requires real property
owners to be compensated as provided by the Fifth and Four-
teenth Amendments to the United States Constitution or Article
I, Sections 17 and 19, of the Texas Constitution. Furthermore,
the Council has determined that the proposal would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the ab-
sence of the new section and amendments being proposed.

Comments may be submitted to Deborah Cantu, Texas Regis-
ter Liaison, Texas General Land Office, Legal Services Division,
P.O. Box 12873, Austin, Texas 78711-2873; facsimile number
(512) 463-6311; e-mail address deborah.cantu@glo.state.tx.us.
Comments must be received no later than 5:00 p.m., 30 days af-
ter the proposal is published.

The amendments are proposed under Texas Natural Resources
Code, Chapter 33, including §33.051, which authorizes the
Council and the Texas General Land Office to perform the
duties provided in Subchapter C; §33.052, which authorizes
the commissioner to develop a continuing comprehensive
CMP; §33.053, which sets out the elements of the CMP,
including a description of the organizational structure for im-
plementing and administering the CMP; §33.054, which allows
the commissioner to review and amend the CMP; §33.055,
which requires the Council to hold public hearings, as deemed
appropriate, to consider amendments to the CMP; §33.204,
which authorizes the Council to adopt goals and policies of
the CMP by rule; §33.205, which authorizes the Council to
adopt rules establishing processes for preliminary consistency
review and small business assistance; and §33.206(d), which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities, and outer continental shelf plans
that incorporate provisions of federal regulations governing
those reviews.

Texas Natural Resources Code §§33.051, 33.052, 33.053,
33.054, 33.055, 33.204, 33.205, and 33.206 are affected by this
proposed rulemaking.

§506.10. Purpose and Policy.
The purpose of this chapter is to describe procedures to ensure that
federal actions and activities subject to the Texas Coastal Management
Program (CMP) are consistent with the CMP goals and policies. This
chapter provides procedures that are intended to allow the council to ad-
equately identify, address, and resolve consistency issues. These rules
do not create an obligation on the part of federal agencies independent
of the Coastal Zone Management Act and the National Oceanic and
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Atmospheric Administration’s (NOAA’s) regulations at 15 CFR Parts
923 and 930. If there is a conflict between this chapter and NOAA’s
regulations, then NOAA’s regulations, and NOAA’s interpretation of
the regulations, are the authoritative requirements for federal consis-
tency.

§506.13. Conditional Concurrence.
(a) Federal agencies should [shall] cooperate with the coun-

cil to develop conditions that, if agreed to during the council’s consis-
tency review period, and included in a federal agency’s final decision
or approval for activities identified in §506.12 of this title (relating to
Federal Agency Actions, Federal Agency Activities, Outer Continental
Shelf Plans Subject to the Coastal Management Program), would allow
the council to concur with the federal agency’s decision. As an alter-
native to finding a proposed federal agency action, activity, or funding
assistance inconsistent with the CMP goals and policies, the council
may, by a vote of two-thirds of all members eligible to vote, issue a
conditional concurrence letter as described under this section.

(1) - (3) (No change.)

(b) (No change.)

§506.20. Consistency Determinations for Federal Agency Activities
and Development Projects.

(a) - (b) (No change.)

(c) For natural resource damage assessment restoration plans
that are prepared solely by federal natural resource trustee(s), or are the
product of a joint cooperative natural resource damage assessment by
state and federal trustees, the consistency determination shall be made
by the federal trustees and consistency review is delegated to the state
trustees (TCEQ [TNRCC], TPWD, and the GLO). The consistency de-
terminations of the federal trustee(s) and public notice of the determi-
nations are encouraged to [shall] occur concurrently with the federal
trustees’ process of complying with the provisions of the National En-
vironmental Policy Act, 42 United States Code Annotated §§4321 -
4370d.

(1) - (3) (No change.)

§506.27. Council Hearing to Review Federal Agency Activities and
Availability of Mediation.

(a) - (g) (No change.)

(h) If, after a reasonable time following a request for reme-
dial action, the council still maintains that a serious disagreement ex-
ists, either party may request the mediation services of the Secretary of
Commerce [the Interior] or the Office of Ocean and Coastal Resource
Management as provided in Code of Federal Regulations, Title 15, Part
930, Subpart G, §§930.110 et seq.

§506.45. Failure to Comply Substantially with an Approved OCS
Plan.

(a) (No change.)

(b) If the council claims that a person is failing to comply sub-
stantially with an approved OCS plan subject to the requirements of the
Code of Federal Regulations, Title 15, Part 930, Subpart E, §§930.70
- 930.85, and such failure allegedly involves the conduct of activities
affecting any coastal use or resource in a manner that is not consis-
tent with the CMP, the council shall transmit its claim to the Minerals
Management Service. Such claim shall include: a description of the
specific activity involved and the alleged lack of compliance with the
OCS plan, and a request for appropriate remedial action. A copy of the
claim shall be sent to the person [and the Director].

(c) [If, after 30 days following a request for remedial action,
the council still maintains that the person is failing to comply substan-
tially with the OCS plan, the council may file a written objection with

the Director.] If the Director finds that the person is failing to comply
substantially with the OCS plan, the person shall submit an amended or
new OCS plan along with a consistency certification and supporting in-
formation to the Secretary of the Interior or designee and to the council.
Following such a finding by the Director, the person shall comply with
the originally approved OCS plan, or with interim orders issued jointly
by the Director and the Minerals Management Service, pending ap-
proval of the amended or new OCS plan. The requirements of the Code
of Federal Regulations, Title 15, Part 930, Subpart E, §930.82 (relat-
ing to Amended OCS Plans), §930.83 (relating to Review of Amended
OCS Plans), and §930.84 (relating to Continuing State Agency Objec-
tions) shall apply to further council review of the consistency certifica-
tion for the amended or new OCS plan.

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404412
Larry L. Laine
Chief Clerk, General Land Office
Coastal Coordination Council
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 305-8598

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 87. DEFERRED COMPENSATION
34 TAC §§87.1, 87.3, 87.5, 87.7, 87.9, 87.11, 87.13, 87.15,
87.17, 87.19, 87.21, 87.25, 87.31, 87.33, 87.34

The Employees Retirement System of Texas (ERS) proposes
amendments to §§87.1, 87.3, 87.5, 87.7, 87.9, 87.11, 87.13,
87.15, 87.17, 87.19, 87.21, 87.25, 87.31, 87.33 and 87.34
concerning the Deferred Compensation Plan. Section 87.1
revises certain definitions due to changes in federal regulations
affecting the plan. In addition, changes were made to clarify
the definition and use of the terms "revised plan," "revised plan
vendor," "prior plan," and "prior plan vendor." The definition of
investment provider has been added to represent revised and
prior plan investments. The definition of investment product
has been updated to include the stable value account and the
self-directed brokerage account. Throughout §§87.1, 87.3,
87.5, 87.7, 87.9, 87.11, 87.13, 87.15, 87.17, 87.19, 87.21,
87.25, 87.31, and 87.33 the terms "vendor" and "qualified
vendor" are being deleted and the terms "prior plan vendor"
and "revised plan vendor" are being added where appropriate.
Sections 87.3 and 87.5 changes adjust the annual deferral limit
to $13,000 for 2004, per federal law. Section 87.5(b) changes
clarify enrollment in the plan and the default investment selec-
tion. Sections 87.5(g) and 87.33 changes adjust the over age
50 catch-up limits to $3,000 for 2004, per federal law. Section
87.5(m)(2) changes clarify the resumption of deferrals after a
separation from service. Sections 87.7(b) and 87.7(c)(5) are
being eliminated because no new vendors are accepted in the
prior plan. Section 87.7(l) is changed to clarify the audits of
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prior plan and revised plan vendors. Section 87.9(c) is changed
to clarify that the stable value account and the self-directed
brokerage account are in the list of investment products the
Board has chosen to be eligible for investment under the Plan.
Section 87.11 is changed to substitute "investment provider or
TPA" for "prior or revised plan vendor " for clarification. Sections
87.11(d) and (e) regarding solicitation are eliminated from the
prior plan. Section 87.13(a) is changed to require all prior plan
vendors to complete the annual disclosure requested by ERS
on each product held by plan participants. Section 87.13(c)
is changed to clarify the requirement that prior plan vendors
disclose any fees or penalties and their scheduled expiration
date. Section 87.15(d) is changed to allow a post-severance
plan-to-plan transfer to another eligible governmental plan, per
federal law. Sections 87.15(e) (A)-(F) are eliminated. Section
87.17(u) removes the option to annuitize prior plan investment
products on or after October 1, 2004. Section 87.19(d) is
changed to provide that prior plan vendors must remit any fees
assessed by the plan administrator on a quarterly basis with
their regular quarterly report in order to pay for administrative
cost of the plan. Section 87.21 is changed to clarify the plan
administrator’s ability to terminate, suspend or expel vendors to
ensure compliance with Board Rules. Section 87.31(c) is added
to require a revised plan vendor to notify the plan administrator
of a name change and/or change in legal status. Section
87.31(m) is added to give the plan administrator the right to
audit the revised plan vendors. Section 87.33(g) is changed to
clarify the purchase of service credit within the same state or
another state. Section 87.34(b) is added to allow for payment of
independent investment advice from the revised plan only.

The above changes are required to update the plan rules, to
clarify plan requirements, and to comport with federal law and
administrative requirements.

Ms. Paula A. Jones, General Counsel, Employees Retirement
System of Texas, has determined that for the first five year period
the rules are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rules, and, to her knowledge, small businesses should not be
affected.

Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules would be added flexibility for and
protection of State of Texas Deferred Compensation Plan partic-
ipants. There are no known or anticipated economic costs to per-
sons who are required to comply with the rules as proposed, with
the exception of fees connected with investment advice available
to plan participants.

Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, General Counsel, Employees Retirement
System of Texas, P. O. Box 13207, Austin, Texas 78711-3207, or
you may email Ms. Jones at pjones@ers.state.tx.us. The dead-
line for receiving comments is August 23, 2004, at 10:00 a.m.

The amendments are proposed under Government Code, Sec-
tion 609.508, which provides authorization for the ERS Board
of Trustees to adopt rules necessary to administer the deferred
compensation plan.

No other statutes are affected by these proposed amendments.

§87.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Account--A record that a prior plan vendor or revised
plan vendor [qualified vendor] uses to account for deferrals and invest-
ment income on a participant-by-participant basis.

(2) Agency coordinator--An employee of a state agency
who has been designated by the agency to perform certain adminis-
trative functions with respect to the plan.

(3) Basic pension plan--The retirement program in which
an employee must participate.

(4) Beneficiary designation form--A form authorized and
approved by the plan administrator to designate a participant’s benefi-
ciary.

(5) Board of Trustees--The Board of Trustees of the Em-
ployees Retirement System of Texas.

(6) Call-in day--The first five working days of the month.

(7) Change agreement--A contract signed by a participant
to request certain changes concerning the participant’s deferrals, in-
vestment income, and participation in the plan.

(8) Data collection center--A private entity used by the
State Treasury Department to collect information from state deposito-
ries regarding deposits of state funds.

(9) Day--A calendar day.

(10) DCP--Deferred compensation plan.

(11) Deferral--The amount of compensation [the receipt of
which] a participant has agreed to defer under the plan.

(12) Distribution agreement--A contract signed by a partic-
ipant or beneficiary indicating the disposition of the participant’s de-
ferrals and investment income.

(13) Disclosure form--A document completed by a prior
plan vendor’s [vendor] representative and signed by [both] the vendor
representative [and an employee] disclosing the rate of return, fees,
withdrawal penalties, and payout options for the qualified investment
product selected.

(14) Emergency withdrawal application--A form com-
pleted by a participant requesting the full or partial distribution of the
participant’s deferrals and investment income because of a [sudden
and] unforeseeable emergency.

(15) Employee--A person who provides services as an of-
ficer or employee to a state agency.

(16) Executive director--The executive director of the Em-
ployees Retirement System of Texas.

(17) FDIC--The Federal Deposit Insurance Corporation or
its successor in function. The FDIC consists of two funds, the Sav-
ings Association Insurance Fund (SAIF), which insured savings asso-
ciations and savings banks, and the Bank Insurance Fund (BIF), which
insures commercial banks.

(18) Fee--The term includes a fee, penalty, charge, assess-
ment, market value adjustment, forfeiture, or service charge.

(19) Gross income--The total of:

(A) the [present] value of salary or wages;

(B) plus the [present] value of longevity pay, hazardous
duty pay, imputed income, special duty pay, sick, vacation, back pay
and benefit replacement pay; and
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(C) minus the present value of contributions to the Em-
ployees Retirement System, the Teacher Retirement System, the Op-
tional Retirement Program, and the TexFlex program administered by
the Employees Retirement System.

(20) Home office--The primary location at which a prior
plan vendor [qualified vendor] maintains its files and other records
concerning the vendor’s participation in the plan and the participants
whose deferrals and investment income have been invested in the ven-
dor’s qualified investment products. The term is usually equivalent to
the vendor’s headquarters.

(21) Inactive prior plan [qualified] vendor--A prior plan
[qualified] vendor is an inactive prior plan [qualified] vendor if no new
deferrals have been invested in any of the vendor’s qualified investment
products for 12 consecutive months.

(22) Includes--A term of enlargement and not of limitation
or exclusive enumeration. The use of the term does not create a pre-
sumption that components not expressed are excluded.

(23) Includible compensation--Compensation from a state
agency that is includible in a participant’s gross income under the In-
ternal Revenue Code of 1986 as amended, the Economic Growth and
Tax Relief and Reconciliation Act of 2001 (referred to as "EGTRRA"),
[and] the Job Creation and Worker Assistance Act of 2002 , and the fi-
nal IRC §457 regulations. [The term excludes deferrals.]

(24) Investment income--The interest, capital gains, and
other income earned through the investment of deferrals in qualified
investment products.

(25) Investment product--The term includes a life insur-
ance product, fixed or variable rate annuity, stable value account, mu-
tual fund, certificate of deposit, money market account, self-directed
brokerage account, or passbook savings account. An [A vendor’s] in-
vestment product that is in any respect different from another invest-
ment product of the same vendor is a different investment product.

(26) Investment provider--a prior plan vendor or revised
plan vendor that offers an investment product in the plan.

(27) [(26)] NCUA--National Credit Union Administra-
tion, a United States Government Agency, which regulates, charters
and insures deposits of the nation’s federal credit unions. Shares and
deposits in credit unions are insured by the NCUSIF as detailed in this
section.

(28) [(27)] NCUSIF--National Credit Union Share Insur-
ance Fund, is administered by the NCUA as detailed in this section and
insures members’ share and deposit accounts at federally insured credit
unions.

(29) [(28)] Non-filer--A prior plan [qualified] vendor
which does not ensure that the plan administrator receives a quarterly
report by the due date specified in §87.19(d)(1) of this title (relating
to reporting [Reporting] and recordkeeping [Recordkeeping] by prior
plan vendors [Qualified Vendors]).

(30) [(29)] Non-spousal beneficiary--Any beneficiary
other than a spouse or ex-spouse.

(31) [(30)] One-time election form--A form completed by
a participant requesting the full distribution of deferred compensation
funds with a total balance that does not exceed the dollar limit under
Internal Revenue Code of 1986 as amended, §457(e)(9) and EGTRRA,
as of the date of the election.

(32) [(31)] Participant--A current, retired, or former em-
ployee who either has elected to defer a portion of the employee’s cur-
rent compensation or has a balance in the plan.[in a qualified investment
product.]

(33) [(32)] Participation agreement--A contract signed by
an employee agreeing to defer the receipt of part of the employee’s
compensation in accordance with the plan and containing certain infor-
mation regarding prior plan vendors, [qualified] investment products,
and other matters.

(34) [(33)] Plan--The deferred compensation program of
the State of Texas that is governed by the Internal Revenue Code of
1986 as amended, §457 and EGTRRA, and authorized by Chapter 609,
Government Code. This plan is a continuation of the plan previously
administered by the Comptroller of Public Accounts.

(35) [(34)] Plan administrator--The Board of Trustees of
the Employees Retirement System of Texas or its designee.

(36) Prior plan--Refers to the State of Texas 457 Deferred
Compensation Plan, the vendors and products approved by the Board
of Trustees of the Employees Retirement System of Texas prior to
September 1, 2000.

(37) Prior plan vendor--A vendor in the prior plan with
whom the plan administrator has signed a vendor contract. The term
includes a prior plan vendor’s officers and employees. The prior plan
vendor may be an insurance company, bank, savings and loan, credit
union, or mutual fund. The term applies only to vendors approved and
implemented by the Board of Trustees before January 1, 2000.

(38) [(35)] Product approval notice--A written notice from
the plan administrator to a prior plan vendor informing the vendor that
a particular investment product has been approved for participation in
the plan.

(39) [(36)] Product contract--A contract between an in-
vestment provider [a qualified vendor] and the plan administrator con-
cerning the participation of one of the vendor’s investment products in
the plan.

(40) [(37)] Product type--A categorization of an invest-
ment product according to its relevant characteristics. Examples of
product types are life insurance products, mutual funds, certificates of
deposit, savings accounts, share accounts, stable value account, self-di-
rected brokerage account, and annuities.

(41) [(38)] Qualified investment product--An investment
product concerning which the plan administrator and the sponsoring
prior plan or revised plan [qualified] vendor have signed a product con-
tract.

[(39) Qualified vendor--A vendor with whom the plan ad-
ministrator has signed a vendor contract. The term includes a qualified
vendor’s officers and employees.]

(42) Revised plan--Refers to the State of Texas 457 De-
ferred Compensation Plan and the vendors and products approved by
the Board of Trustees of the Employees Retirement System of Texas af-
ter August 31, 2000 for the Texa$aver program. The term "Texa$aver
program" is used as it is defined in Texas Government Code Section
609.502.

(43) Revised plan vendor-- An insurance company, broker-
age firm, or mutual fund distributor that sells investment products in the
revised plan. The term includes a vendor’s officers and/or employees.
This applies only to vendors approved and implemented by the Board
of Trustees subsequent to December 31, 1999.
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(44) [(40)] Separation from service--A termination of the
employment relationship between a participant and the participant’s
employing state agency, as determined in accordance with the agency’s
established practice. The term excludes a paid or unpaid leave of ab-
sence.

(45) [(41)] Spousal beneficiary--The current or ex-spouse
of a participant who is designated to receive a participant’s account
balance.

(46) [(42)] State agency--A board, commission, office, de-
partment, or agency in the executive, judicial, or legislative branch of
state government. The term includes an institution of higher education
as defined by the Education Code, §61.003, other than a public junior
college.

(47) [(43)] [TPA--] Third Party Administrator (TPA)--An
entity under the direction of the Plan Administrator that operates inde-
pendently of both the employer and investment providers to perform
agreed upon administrative services to a tax-deferred defined contri-
bution plan. These tasks may include recordkeeping, preparation of
participant statements, monitoring deferral limits, and other specified
services.

(48) [(44)] Transfer--The redemption of deferrals and in-
vestment income from a qualified investment product for investment in
another qualified investment product.

(49) [(45)] Trust--The deferred compensation trust fund
established to hold and invest deferrals and investment income under
the plan for the exclusive benefit of participants and their beneficiaries.

(50) [(46)] Trustee--The Board of Trustees of the Employ-
ees Retirement System of Texas.

[(47) Vendor--An insurance company, bank, savings and
loan association, credit union, or mutual fund distributor that sells in-
vestment products. The term includes a vendor’s officers and/or em-
ployees.]

(51) [(48)] Vendor contract--A contract between the plan
administrator and an investment provider [a vendor] concerning the
vendor’s participation in the plan.

(52) [(49)] Vendor representative--An agent, independent
agent, independent contractor, or other representative of a prior plan
[vendor] who is not an employee or officer of the vendor.

(53) [(50)] 401(a)(9), §401(a)(9) and Section 401(a)(9)--
These terms refer to Internal Revenue Code § [Section] 401(a)(9).

(54) [(51)] 457, §457 and Section 457--These terms refer
to Internal Revenue Code § [Section] 457.

§87.3. Administrative and Miscellaneous Provisions.
(a) Plan administrator.

(1) The plan administrator shall administer all aspects of
the plan.

(2) The plan administrator shall:

(A) act for the state in all administrative matters con-
cerning the plan;

(B) adopt and amend rules that are consistent with state
and federal law;

(C) enter into necessary contracts; and

(D) take whatever action is necessary to ensure compli-
ance with state and federal law and the sections in this chapter.

(b) Participation by state agencies in the plan.

(1) Commencing participation in the plan.

(A) A state agency may commence participation in the
plan by:

(i) sending a written notice from its head of agency
to the plan administrator; and

(ii) complying with the plan administrator’s docu-
mentary, training, and other requirements for participation in the plan.

(B) The plan administrator may determine the effective
date of a state agency’s participation in the plan.

(C) If the plan administrator does not determine the ef-
fective date in accordance with subparagraph (B) of this paragraph, this
subparagraph applies.

(i) If the plan administrator receives the written no-
tice on the first day of a month, then the state agency’s participation in
the plan is effective on the first pay date of the following month.

(ii) Otherwise, the state agency’s participation in the
plan is effective on the first pay date of the second month following the
month in which the plan administrator receives the notice.

(2) Terminating participation in the plan.

(A) Voluntary termination.

(i) A state agency may terminate its participation in
the plan by sending a written notice from its head of agency to the plan
administrator.

(ii) If the plan administrator receives the notice on
the first day of a month, then the state agency’s participation in the plan
terminates on the first pay date of the third month following the month
in which the plan administrator receives the notice. Otherwise, the state
agency’s participation in the plan terminates on the first pay date of
the fourth month following the month in which the plan administrator
receives the notice.

(iii) A state agency’s termination of its participation
in the plan does not entitle the agency’s participants to a distribution of
their deferrals and investment income.

(iv) A participant who is employed by a state agency
that has terminated its participation in the plan may not make additional
deferrals until either the agency resumes participating in the plan or the
participant becomes employed by a state agency participating in the
plan.

(v) The agency coordinator of a state agency that has
terminated its participation in the plan is not relieved from the respon-
sibilities set forth in the sections in this chapter, except to the extent
that the agency’s participants will not be making additional deferrals
to the plan.

(B) Involuntary termination or suspension.

(i) The plan administrator may terminate or suspend
a state agency’s participation in the plan if the agency or the agency’s
coordinator violates the sections in this chapter.

(ii) The plan administrator may determine the length
of a suspension after considering all relevant circumstances.

(iii) The plan administrator may reinstate a state
agency that has been terminated from participation in the plan if the
plan administrator determines that the best interests of the plan would
be served.

(iv) If the plan administrator terminates or suspends
a state agency’s participation in the plan, the agency’s participants are
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not entitled to a distribution of their deferrals and investment income
by virtue of the termination or suspension.

(v) The participant of a state agency that the plan ad-
ministrator has terminated or suspended from participation in the plan
may not make additional deferrals until the plan administrator rein-
states the agency, the suspension ends, or the participant becomes em-
ployed by a state agency participating in the plan.

(vi) The agency administrator of a terminated or sus-
pended state agency is not relieved from the responsibilities set forth in
the sections in this chapter, except to the extent that the agency’s par-
ticipants will not be making additional deferrals to the plan.

(3) Agency coordinators. An agency coordinator’s respon-
sibilities may include:

(A) maintaining records concerning each participant as
required by the plan administrator;

(B) keeping participation agreements on file;

(C) retaining the original copies of insurance policies
and annuity contracts;

(D) ensuring that deferrals are properly deducted from
a participant’s salary and sent to the appropriate entity as directed by
the plan administrator [qualified vendor];

(E) monitoring the annual deferral limits for each plan
participant to ensure the maximum annual deferral limit of the lesser
of $13,000 [$12,000] (as adjusted) or 100% of the participant’s gross
income is not exceeded;

(F) calculating and monitoring catch-up limits and fur-
nishing the plan administrator with the applicable catch-up forms;

(G) ensuring that all forms and other paperwork are
properly completed and forwarded to the appropriate party;

(H) balancing participant records and reconciling those
records with the data provided by the prior plan [qualified] vendors and
the plan administrator;

(I) informing employees and participants about the
plan, including the necessity to file distribution agreements in accor-
dance with §87.17 of this title (relating to Distributions);

(J) acting as a buffer between employees and partici-
pants on the one hand and prior plan [qualified] vendors on the other,
although an agency coordinator is prohibited from providing invest-
ment advice;

(K) attempting to locate missing participants and bene-
ficiaries in accordance with §87.17(q) of this title;

(L) assisting a participant who has retired or left state
employment if the participant’s last position in state government was
with that particular agency that employs the agency coordinator;

(M) continuing to assist a participant with all deferred
compensation matters if a participant transfers from a participating
state agency to a non-participating state agency until the participant
returns to a different participating agency;

(N) assisting the beneficiary of a participant whose last
position in state government was with that particular state agency that
employs the agency coordinator;

(O) notifying the plan administrator when a participant
dies or separates from service; and

(P) performing any other duties specified in the sections
in this chapter.

(c) Miscellaneous provisions.

(1) The participation in the plan of an investment provider
or TPA [a qualified vendor], qualified investment product, state em-
ployee, vendor representative, or employee of a prior or revised plan
[qualified] vendor is subject to changes in federal law, federal regula-
tions, state law, and the sections in this chapter.

(2) The fiscal year of the plan begins on January 1 of each
year.

(3) The mailing address of the plan administrator is: Plan
Administrator, Deferred Compensation §457 Plan, Employees Retire-
ment System of Texas, P. O. Box 13207, Austin, Texas 78711-3207.

(4) If a provision in the sections in this chapter conflicts
with a federal law, rule, or regulation governing the plan, then the law,
rule, or regulation prevails over the provision.

(5) The participation of an employee in the plan does not
give the employee a legal or equitable right against the participant’s
employing state agency, the plan administrator, or the State of Texas
except as provided in the sections in this chapter. The plan does not
affect the terms of employment between a participant and the partici-
pant’s employing state agency.

(6) If a time limit is expressed in terms of a number of days
and the last day of the time limit falls on a weekend or holiday recog-
nized by the State of Texas for observance by state employees, the last
day of the time period is the first business day after the weekend or
holiday.

(7) The sections in this chapter prevail over any document
used in the administration of the plan that has provisions or require-
ments which conflict with the sections.

§87.5. Participation by Employees.

(a) Benefits of participation. The plan administrator shall
cease to accept deferrals to investment products approved under the
prior [previous] plan, with exception of life insurance products on or
after September 1, 2000. Subject to any changes in federal law:

(1) a participant’s deferrals are not subject to federal in-
come taxation until the deferrals are paid or otherwise made available
to the participant; and

(2) investment income is not subject to federal income tax-
ation until it is paid or otherwise made available to the participant.

(b) Enrollment of participants in the plan.

(1) An employee may complete a participation agreement,
enroll online or enroll through customer service representative at the
TPA in the revised plan.

(2) If a participant has not selected an investment product
to receive deferrals, the deferrals shall be invested in a product selected
by the plan administrator at its sole discretion. [An employee may not
initiate participation in the plan unless the employee simultaneously
chooses a qualified investment product to receive the employee’s de-
ferrals.]

[(3) The plan administrator may not complete any forms
provided by a qualified vendor in connection with initial participation.]

(c) Effective date of enrollment. A participant’s enrollment in
the Plan is effective for compensation earned beginning with the month
following the month in which the participant enrolls.

(d) Contents of a participation agreement used in the prior
plan. A participation agreement must contain but shall not be limited
to:
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(1) the participant’s consent for payroll deductions equal to
the amount of deferrals during each pay period;

(2) the amount that will be deducted from the participant’s
compensation during each pay period;

(3) the prior plan [qualified] vendor and qualified invest-
ment product in which the participant’s deferrals will be invested;

(4) the date on which the payroll deductions will begin or
end, as appropriate;

(5) the signature of an individual with authority to bind the
prior plan [qualified] vendor;

(6) the signature of an individual with authority to bind the
participant; and

(7) an incorporation by reference of the requirements of
state law and the sections in this chapter.

(e) Participants with existing life insurance products.

(1) This paragraph is effective until December 31, 1998.
When a participant has deferrals and investment income in a life insur-
ance product, the State of Texas:

(A) retains all of the incidents of ownership of the life
insurance product;

(B) is the sole beneficiary of the life insurance product;

(C) is not required to transfer the life insurance product
to the participant or the participant’s beneficiary; and

(D) is not required to pass through the proceeds of the
product to the participant or the participant’s beneficiary.

(2) This paragraph is effective January 1, 1999, and there-
after. When a participant has deferrals and investment income in a life
insurance product, the life insurance product shall be held in trust for
the exclusive benefit of the participant and beneficiaries.

(f) Normal maximum amount of deferrals.

(1) The amount a participant defers during each tax year
may not exceed the normal maximum amount of deferrals.

(2) The normal maximum amount of deferrals is equal to
the lesser of $13,000 [$12,000] (as periodically adjusted in accordance
with Internal Revenue Code §457(e)(15)), EGTRRA and the Job Cre-
ation and Worker Assistance Act of 2002, or 100% of a participant’s
includible compensation.

(3) The participant’s employing agency will monitor the
annual deferral limits for each plan participant to ensure the maximum
annual deferral limit of the lesser of $13,000 [$12,000] (as adjusted) or
100% of a participant’s gross income is not exceeded. If a participant
makes deferrals in excess of the normal maximum annual deferral limit
and is not participating under the catch-up provision, the following ac-
tions will be taken.

(A) Upon notification by the participant’s agency, the
prior plan vendor or TPA will return to the participant’s agency the
amount of deferrals in excess of the normal plan limits, that is, the
lesser of $13,000 [$12,000] (as adjusted) or 100% of the participant’s
gross income without any reduction for fees or other charges.

(B) Upon receipt of the funds, the participant’s agency
will reimburse the participant through its payroll system.

(g) Three-year catch-up exception to the normal maximum
amount of deferrals.

(1) This subsection provides a limited exception to the nor-
mal maximum amount of deferrals.

(2) In the event that a participant chooses to begin the three-
year catch-up option, the participant is required to complete and pro-
vide the plan administrator with a copy of the three-year catch-up pro-
vision agreement form.

(3) In this subsection, the term "normal retirement age" for
any participant means a range of ages:

(A) beginning with the earliest age at which a person
may retire under the participant’s basic pension plan:

(i) without an actuarial or similar reduction in retire-
ment benefits; and

(ii) without the state’s consent for the retirement;
and

(B) ending at age 70.5.

(C) A participant who is a police officer or firefighter
(defined in Internal Revenue Code §415(b)), may designate a normal
retirement age that is earlier than that described above, but in any event
may not be earlier than age 40.

(4) If a participant works beyond age 70.5, the normal re-
tirement age for the participant is the age designated by the participant
which, in this instance, may not be later than the participant’s separa-
tion from service.

(5) For any or all of the last three full taxable years ending
before the taxable year in which a participant attains normal retirement
age, the maximum amount that the participant may defer for each tax
year is the lesser of:

(A) twice the annual 457(g) deferral limit as adjusted,
or

(B) the sum of the normal maximum amount of defer-
rals that the participant did not use in prior tax years commencing Jan-
uary 1, 1979, provided the participant was eligible to participate in the
plan during those years.

(6) The participant’s employing agency will calculate and
monitor all three-year catch-up limits and furnish the plan administrator
with the applicable three-year catch-up forms. If a participant makes
deferrals in excess of the participant’s three-year catch-up limit, the
following actions will be taken.

(A) Upon notification by the participant’s agency, the
prior plan vendor or TPA will return to the participant’s agency, the
amount of deferrals in excess of the three-year catch-up limit without
any reduction for fees or other charges.

(B) Upon receipt of the funds, the participant’s agency
will reimburse the participant through its payroll system.

(7) This subsection applies only if the participant has not
previously used the three-year catch-up exception with respect to a
different normal retirement age under the plan or another deferred
compensation plan governed by the Internal Revenue Code of 1986
as amended, §457 and EGTRRA.

(8) If a participant makes deferrals in excess of the normal
plan limits under the three-year catch-up provision during or after the
calendar year in which the participant reaches normal retirement age,
the following actions will be taken.

(A) Upon notification by the participant’s state agency,
the prior plan vendor or TPA will return to the participant’s state
agency, the amount of deferrals in excess of the normal plan limits,
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that is, the lesser of $13,000 [$12,000] (as adjusted in accordance
with Internal Revenue Code §457(e)(15) or 100% of a participant’s
includible compensation) without any reduction for fees or other
charges.

(B) Upon receipt of the funds, the participant’s state
agency will reimburse the participant through its payroll system.

(9) Over age 50 catch-up. A participant age 50 or older
during any calendar year shall be eligible to make additional pre-tax
contributions in accordance with Internal Revenue Code § [Section]
414(v) applicable to 457 plans, in excess of normal deferral amounts. A
participant may make an additional contribution over and above the ap-
plicable deferral limit. The additional contribution is $3,000 [$2,000]
for 2004 [2003], increasing by $1,000 each year up to $5,000 in 2006.
After 2006, the amount of the "Over age 50 and over catch-up" will
be indexed in $500 increments based upon cost-of-living adjustments.
A participant who elects to defer contributions under the normal three-
year catch-up provisions may not also defer under the special Over age
50 catch-up and Code [code] § [Section] 414(v).

(h) Changes before a participant becomes entitled to a distri-
bution.

(1) A participant may change the amount of deferral at any
time.

(2) A participant must execute a change agreement for
the prior 457 Plan funds and file the agreement with the participant’s
agency coordinator when the participant:

(A) initiates a transfer;

(B) changes the participant’s primary or secondary ben-
eficiary, or both; or

(C) performs a combination of the items specified in
subparagraphs (A) or (B) of this paragraph.

[(3) A participant must execute a change agreement and file
the agreement directly with the plan administrator when the partici-
pant moves deferrals and investment income from a qualified vendor’s
qualified investment product to another qualified investment product
offered by the same vendor.]

(3) [(4)] Upon receipt of a participation agreement or
change agreement, an agency coordinator shall review the agreement
to determine whether it complies with the sections in this chapter.

(A) With a participant’s enrollment, the agency coordi-
nator shall take the action necessary for payroll initiation.

(B) If a change agreement complies, the agency coordi-
nator shall send the agreement to the plan administrator.

(4) [(5)] This paragraph applies to changes of beneficia-
ries, changes of the prior plan [qualified] vendor or qualified invest-
ment product that receives a participant’s deferrals, and changes to
the amount a participant defers per pay period. An executed change
agreement or participation agreement is effective beginning with the
month following the month in which the agency coordinator receives
the agreement from the participant.

(5) [(6)] This paragraph applies to transfers. An executed
change agreement is effective on the date that the transfer procedures
specified in §87.15 of this title (relating to Transfers) have been com-
pleted.

[(7) If a participant changes a primary or secondary ben-
eficiary, or both, on the same change agreement that is used to make
another type of change, the change of beneficiary applies only to the
qualified investment product:]

[(A) that receives the transfer; or]

[(B) that is designated to receive the participant’s future
deferrals.]

(i) Conflict in beneficiary designations. The designation of a
primary or secondary beneficiary, or both, in a beneficiary designa-
tion form, participation agreement, change agreement, or distribution
agreement prevails over a conflicting designation in any other docu-
ment.

(j) A beneficiary designation that names a former spouse is
invalid unless the designation is completed after the date of divorce
and received by the plan administrator.

(k) Paid leave of absence. Deferrals may continue during a
participant’s paid leave of absence.

(l) Unpaid leave of absence. If a Participant separates from
service or takes a leave of absence from the State because of service
in the military and does not receive a distribution of his/her account
balances, the Plans will allow suspension of loan repayments until after
the conclusion of the period of military service.

(m) Termination and resumption of deferrals.

(1) An employee may voluntarily terminate additional de-
ferrals to the prior plan by completing a participation agreement or by
contacting his or her agency coordinator.

(2) An employee who returns to active service after a sepa-
ration from service must enroll in the revised plan before deferrals may
resume. [execute a new participation agreement before deferrals may
resume. Deferrals after a resumption of service may not be made to
the same account that received the deferrals before the separation from
service occurred.]

(n) Ownership of deferrals and investment income.

(1) Until December 31, 1998, a participant’s deferrals and
investment income are the property of the State of Texas until the de-
ferrals and investment income are actually distributed to the employee.

(2) Effective January 1, 1999, in accordance with Chap-
ter 609, Government Code and Internal Revenue Code §457(g), all
amounts currently and hereafter held under the plan, including deferrals
and investment income, shall be held in trust by the Board of Trustees
for the exclusive benefit of participants and their beneficiaries and may
not be used for or diverted to any other purpose, except to defray the
reasonable expenses of administering the plan. In its sole discretion,
the Board of Trustees may cause plan assets to be held in one or more
custodial accounts or annuity contracts that meet the requirements of
Internal Revenue Code §457(g), §401(f) and EGTRRA. In addition,
effective January 1, 1999, the Board of Trustees does hereby irrevo-
cably renounce, on behalf of the State of Texas and participating state
agencies, any claim or right which it may have retained to use amounts
held under the plan for its own benefit or for the benefit of its creditors
and does hereby irrevocably transfer and assign all plan assets under
its control to the Board of Trustees in its capacity as the trustee of the
trust created hereunder. Adoption of this rule shall constitute notice to
prior plan vendors holding assets under the plan to change their records
effective January 1, 1999, to reflect that assets are held in trust by the
Board of Trustees for the exclusive benefit of the participants and ben-
eficiaries. Failure of a vendor to change its records on a timely basis
may result in the expulsion of the vendor from the plan.

(o) Market risk and related matters.

(1) The plan administrator, the trustee, an employing state
agency, or an employee of the preceding are not liable to a participant
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if all or part of the participant’s deferrals and investment income are
diminished in value or lost because of:

(A) market conditions;

(B) the failure, insolvency, or bankruptcy of an invest-
ment provider [a qualified vendor]; or

(C) the plan administrator’s initiation of a transfer or
investment of deferrals in accordance with the sections in this chapter.

(2) A participant is solely responsible for monitoring his or
her own investments and being knowledgeable about:

(A) the financial status and stability of the investment
provider [qualified vendor] in which the participant’s deferrals and in-
vestment income are invested;

(B) market conditions;

(C) the resulting cost of making a transfer or distribu-
tion from a qualified investment product;

(D) the amount of the participant’s deferrals and invest-
ment income that are invested in an investment provider’s [a qualified
vendor’s] qualified investment products;

(E) the riskiness of a qualified investment product; and

(F) the federal tax advantages and consequences of par-
ticipating in the plan and receiving distributions of deferrals and invest-
ment income.

(p) Alienation of deferrals and investment income. A partici-
pant’s deferrals and investment income may not be:

(1) assigned or conveyed;

(2) pledged as collateral or other security for a loan;

(3) attached, garnished, or subjected to execution; or

(4) conveyed by operation of law in the event of the partic-
ipant’s bankruptcy, or insolvency.

§87.7. Prior Plan Vendor Participation.

(a) Prohibited activities. A prior plan vendor may not solicit
business from employees or participants or otherwise participate in
the plan until the prior plan vendor and the plan administrator have
signed a vendor contract.No applications have been or will be accepted
by the plan administrator for new prior plan vendors since January 1,
2000. For purposes of this Chapter, any language referring to prior
plan vendor qualifications, eligibility or participation requirements re-
mains necessary in order for the plan administrator to continue to assess
whether the prior plan vendor remains an eligible vendor.

[(b) New qualified vendors.]

[(1) Notwithstanding anything to the contrary in the sec-
tions in this chapter, other than §87.31 and paragraph (2) of this sub-
section, the plan administrator may not:]

[(A) approve a vendor as a qualified vendor; or]

[(B) sign a vendor contract.]

[(2) Paragraph (1)(B) of this subsection does not apply to a
qualified vendor that the plan administrator approved for participation
in the plan before May 7, 1990. If the plan administrator has not exe-
cuted a vendor contract with a qualified vendor, the plan administrator
and the qualified vendor shall execute a vendor contract no later than
the 90th day after May 7, 1990. If a vendor contract is not executed, the
plan administrator shall terminate the qualified vendor’s participation
in the plan.]

(b) [(c)] Eligibility requirements of [to become] a prior plan
[qualified] vendor.

(1) Banks. The plan administrator shall disapprove a
bank’s application to become a prior plan [qualified] vendor if:

(A) the bank is not domiciled in the State of Texas;

(B) the FDIC does not insure deposits with the bank; or

(C) the bank is either not well-capitalized or is ade-
quately capitalized but has not obtained a waiver to accept brokered
deposits as defined in the Federal Deposit Insurance Corporation
Improvement Act of 1991, Public Law 102-242, 105 Statute 2236 and
the related regulations.

(2) Credit unions. The plan administrator shall disapprove
a credit union’s application to become a prior plan [qualified] vendor
if:

(A) The credit union is not authorized to do business in
the State of Texas under either the Texas Credit Union Act (Texas Civil
Statutes, Article 2461-1.01 et seq.) or the Federal Credit Union Act (12
United States Code, §1751);

(B) the National Credit Union Administration and the
National Credit Union Share Insurance Fund does not insure deposits
with the credit union; or

(C) the credit union does not agree to collateralize de-
ferrals and investment income to the extent that:

(i) they exceed the amounts insured by the National
Credit Union Administration and National Credit Union Share Insur-
ance Fund; and

(ii) collateralization is required by the sections in
this chapter.

(3) Insurance companies.

(A) Upon receiving an application from an insurance
company to become a prior plan [qualified] vendor, the plan admin-
istrator shall file a written request with the Texas Department of Insur-
ance for information about the company.

(B) The plan administrator shall disapprove an insur-
ance company’s application to become a prior plan [qualified] vendor
if the Texas Department of Insurance notifies the plan administrator
that the insurance company:

(i) does not have a certificate of authority to transact
business in the State of Texas;

(ii) is not a member of the Life, Accident, Health,
and Hospital Service Insurance Guaranty Association; or

(iii) is an impaired or insolvent insurer as defined in
the Life, Accident, Health, and Hospital Service Insurance Guaranty
Association Act (Insurance Code, Article 21.28-D).

(C) An insurance company shall report its A.M. Best,
Standard & Poors, Moody’s, and Duff & Phelps rating information to
the plan administrator annually by January 1st and shall immediately
report any change in its rating in the interim to the plan administrator.

(D) The plan administrator shall disapprove an insur-
ance company’s application to become a prior plan [qualified] vendor
if the company uses the sex of the person insured or of the recipient
to calculate premiums, payments, or benefits for any of its investment
products.
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(4) Savings and loan associations. The plan administrator
shall disapprove a savings and loan association’s application to become
a prior plan [qualified] vendor if:

(A) the savings and loan association is a foreign associ-
ation without a certificate of authority to transact business in the State
of Texas as defined and required by the Texas Savings and Loan Act
(Texas Civil Statutes, Article 852a);

(B) the FDIC does not insure deposits with the savings
and loan association; or

(C) the savings and loan association is either not well-
capitalized or is adequately capitalized but has not obtained a waiver
to accept brokered deposits as defined in the Federal Deposit Insur-
ance Corporation Improvement Act of 1991, Public Law 102-242, 105
Statute 2236 and the related regulations.

(5) Prior plan vendors [Vendors] of mutual funds. The plan
administrator shall disapprove a vendor’s application to become a prior
plan [qualified] vendor if the vendor proposes to offer a mutual fund as
a qualified investment product and the mutual fund is not:

(A) listed on the American Stock Exchange, Boston
Stock Exchange, Midwest Stock Exchange, New York Stock Ex-
change, or a stock exchange approved by the securities commissioner
of the State Securities Board in accordance with the Securities Act
(Texas Civil Statutes, Article 581-1 et seq.);

(B) designated or approved for designation on notice of
issuance on the National Association of Securities Dealers Automated
Quotation National Market System; or

(C) registered with the securities commissioner.

(c) [(d)] Procedure for approving a prior plan [vendor as a
qualified] vendor.

(1) The home office of each prior plan vendor seeking par-
ticipation in the plan must request an application package from the plan
administrator. The plan administrator shall ensure that the application
package contains a list of documents and other items that must be sub-
mitted to the plan administrator with the application.

(2) The plan administrator may not approve a prior plan
vendor for participation in the plan unless:

(A) the plan administrator and the vendor sign a product
contract concerning at least one of the vendor’s investment products;

(B) the vendor has a federal employers identification
number; and

(C) the vendor agrees to accept both transfers to and the
investment of deferrals in its qualified investment products.

(3) As a prerequisite to approving an application, the plan
administrator shall require a prior plan vendor to:

(A) execute an Employer Appointment of Agent form
so that the vendor may file reports directly with the Internal Revenue
Service; and

(B) prove to the plan administrator’s satisfaction that
the vendor is capable of filing [quarterly] reports as required by §87.19
of this title (relating to reporting [Reporting] and recordkeeping
[Recordkeeping] by prior plan vendors). [Qualified Vendors).]

(4) If the plan administrator approves an application, the
plan administrator shall sign and send to the prior plan vendor a vendor
contract that complies with the sections in this chapter and applicable
law.

[(5) If the plan administrator disapproves an application,
the plan administrator shall send written notice of the disapproval to
the vendor. The notice must contain the reasons for the disapproval.]

(d) [(e)] Contacts.

(1) In the application package, a prior plan vendor shall
designate one individual who will be:

(A) receiving deferrals and investment income;

(B) acting as a prior plan vendor representative or
agent and accepting Plan funds in accordance with instructions on
Plan forms;

(C) answering questions about the balances of deferrals
and investment income; and

(D) serving as liaison between the plan administrator
and vendor management concerning matters of administration and ven-
dor reporting.

(2) In addition to the requirements of paragraph (1) of this
subsection, an out-of-state prior plan vendor shall designate a responsi-
ble and knowledgeable individual in Texas who the plan administrator
may contact for information about the vendor’s activities in the plan.

(3) Each prior plan [qualified] vendor shall update the des-
ignations and information required by this subsection no later than the
30th day after a change.

(4) The designations and updates required by this subsec-
tion must contain the names, addresses, and business telephone num-
bers of the individuals designated.

(e) [(f)] Change of name or legal status by a prior plan [qual-
ified] vendor.

(1) If a prior plan [qualified] vendor’s name or legal status
changes through merger, sale, dissolution, or any other means, the prior
plan [qualified] vendor must notify the plan administrator in writing
no later than the 30th day after the change. The notice must contain a
detailed description of the transaction that causes the change.

(2) If a change in legal status results in the prior plan [qual-
ified] vendor’s participation in the plan being conducted by a different
legal entity, the new entity must notify the plan administrator [apply] no
later than the 90th day after the change for approval as a qualified ven-
dor before the entity may participate in the plan. If the new entity is not
approved, participant [When the plan is not allowing any new vendors,
then the vendor would be immediately put on hold to new business.
Participant] funds would then be transferred to the revised plan. [an-
other qualified vendor in the plan.] Transfers under this paragraph shall
be made in accordance with §87.15(c) and (d) of this title (relating to
Transfers) and shall not result in a fee or penalty being charged against
the participant’s account. Provided, however, that the plan administra-
tor may, in its sole discretion, choose not to apply this paragraph, if it
determines that it would be in the best interests of the plan and partici-
pants.

(3) If a change in legal status results in a prior plan [quali-
fied] vendor’s participation in the plan being conducted by a different
legal entity that is also a prior plan [qualified] vendor, participant funds
may [will] be transferred to that prior plan [qualified] vendor, who then
becomes responsible for the reporting requirements of the transferred
funds.

(f) [(g)] Voluntary termination of participation in the plan.

(1) A prior plan [qualified] vendor may voluntarily termi-
nate its participation in the plan after notifying, in writing, the plan
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administrator and all participants whose deferrals and investment in-
come are invested in the vendor’s qualified investment products. The
prior plan vendor must ensure that the plan administrator and the par-
ticipants receive the written notice no later than the 60th day before the
effective date of the termination.

(2) A prior plan [qualified] vendor may establish the effec-
tive date of its termination from the plan. The prior plan vendor must
clearly state the effective date in the written notice required by para-
graph (1) of this subsection.

(3) Notwithstanding paragraph (2) of this subsection, if the
terminating prior plan [qualified] vendor sponsors qualified investment
products that have specific terms, such as a three-year certificate of de-
posit or a 30-day passbook account, the effective date of the prior plan
vendor’s termination may not be before the terms of all those products
have expired for every participant unless approved by the plan admin-
istrator, the prior plan vendor must hold the participants, the plan and
the plan administrator harmless from any fees or penalties that may be
applicable in connection with such premature termination.

(4) After receiving notice of termination, the plan admin-
istrator shall request each affected participant to submit a prior funds
transfer form [change agreement] for the disposition of his or her de-
ferrals and investment income. For each participant from whom the
plan administrator has not received a prior funds transfer form [change
agreement] by the effective date of the termination, the plan admin-
istrator shall initiate a transfer of all deferrals and investment income
from the terminating vendor’s qualified investment products to the re-
vised plan.

(5) When a prior plan [qualified] vendor voluntarily termi-
nates its participation in the plan, the vendor may not charge or permit
to be charged a fee or penalty to participants, the plan or plan adminis-
tratorfor the transfers made after the notice of termination.

(6) When a prior plan [qualified] vendor that is an insur-
ance company voluntarily terminates its participation in the plan, this
paragraph applies in addition to the preceding paragraphs of this sub-
section.

(A) In this paragraph, the term "terminated life insur-
ance product" means a life insurance product that is no longer a qual-
ified investment product because the life insurance company offering
the product has voluntarily terminated the company’s participation in
the plan.

(B) A participant whose deferrals and investment in-
come have been invested in a terminated life insurance product may
continue life insurance coverage with the insurance company offering
the product.

(C) An insurance company that voluntarily terminates
its participation in the plan must offer continuing life insurance cov-
erage to each participant whose deferrals and investment income were
invested in a terminated life insurance product offered by the company.
The insurance company must offer continuing coverage in a life insur-
ance product that is comparable to the terminated life insurance prod-
uct in which the participant’s deferrals and investment income were
invested.

(D) The premiums for continuing life insurance cover-
age must be paid by the participant directly to the insurance company
and may not be paid with deferrals or investment income.

(E) A participant may exercise the right to continue life
insurance coverage only if the participant mails to the insurance com-
pany written notice of the participant’s intention to continue the cover-
age. The written notice must be postmarked no later than the 60th day

after the effective date of the company’s termination of participation
in the plan. However, an insurance company may increase the 60-day
time limit for a participant or for all participants.

(F) When a participant elects to continue life insurance
coverage, the insurance company with which coverage is continuing
may not:

(i) refuse to continue the life insurance;

(ii) require a postponement or an interruption in cov-
erage for any length of time;

(iii) require the participant to provide evidence of in-
surability;

(iv) require the participant to apply for coverage;

(v) require the participant to select a different life in-
surance product from the product in which the participant’s deferrals
and investment income were invested before the company’s participa-
tion in the plan terminated;

(vi) discriminate in any manner against the partici-
pant because of the company’s termination of its participation in the
plan;

(vii) treat the participant differently than the com-
pany would treat a non-participant with the same life insurance cover-
age; or

(viii) increase the premiums charged to the partici-
pant solely because the company terminated its participation in the plan
or because the participant elected to continue coverage.

(G) A prior plan [qualified] vendor must inform the par-
ticipant in the written notice required by paragraph (1) of this subsec-
tion that the participant has the rights specified in this paragraph. A
prior plan [qualified] vendor must send a copy of this notice to the plan
administrator.

(H) If a prior plan vendor does not comply with sub-
paragraph (G) of this paragraph, then a participant may exercise the
right to continue insurance up to the 120th day after the prior plan ven-
dor actually mails written notice to the participant, containing a full
explanation of the participant’s rights.

(g) [(h)] Inactive prior plan [qualified] vendors. The plan ad-
ministrator shall terminate the participation in the plan of an inactive
prior plan [qualified] vendor. See §87.1 of this title (relating to Defini-
tions).

(h) [(i)] Refusal to accept additional deferrals.

(1) A prior plan [qualified] vendor may not refuse to accept
additional deferrals to any or all its qualified investment products, even
if the refusal would be temporary.

(2) If a prior plan [qualified] vendor refuses to accept ad-
ditional deferrals to all its qualified investment products, the plan ad-
ministrator shall terminate the prior plan vendor’s participation in the
plan.

(3) If a prior plan [qualified] vendor refuses to accept addi-
tional deferrals to fewer than all its qualified investment products, the
plan administrator shall terminate the participation in the plan of the
qualified investment products that are not accepting additional defer-
rals.

(i) [(j)] Collateralization by banks.

(1) This subsection applies only to prior plan [qualified]
vendors that are banks.
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(2) In this subsection, the term "deferred compensation in-
formation" means the cumulative total of all deferrals on deposit with
the prior plan [qualified] vendor as of the end of the previous month.

(3) At the plan administrator’s discretion, the plan admin-
istrator may require a prior plan [qualified] vendor to report deferred
compensation information and additional information to the data col-
lection center no later than 1:00 p.m., central time, on a call-in day that
the plan administrator considers necessary to evaluate the collateraliza-
tion requirement under this subsection.

(4) Once each quarter, a prior plan [qualified] vendor shall
furnish to the plan administrator the following information certified by
its chief financial officer:

(A) its current capital category as defined in the Prompt
Corrective Action regulations, 12 Code of Federal Regulations, Part
325, Subpart B, i.e., well capitalized, adequately capitalized, etc.;

(B) its total capital to risk-weighted assets ratio as de-
fined in the applicable FDIC regulations;

(C) its Tier 1 capital to total book assets ratio as defined
in the applicable FDIC regulations;

(D) its Tier 1 capital to risk-weighted ratio;

(E) its most recent call report and/or other financial re-
port that can be used to substantiate subparagraphs (A) - (D) of this
paragraph; and

(F) if applicable, evidence of a waiver from the FDIC
that permits the prior plan [qualified] vendor to accept brokered de-
posits.

(5) A prior plan [qualified] vendor shall immediately no-
tify the plan administrator if the prior plan [qualified] vendor’s capital
category changes before its next call report or if its waiver from the
FDIC with regard to brokered deposits expires, is revoked, or materi-
ally changes.

(6) A prior plan [qualified] vendor must collateralize defer-
rals and investment income as required by the plan administrator. If a
monthly report indicates that a prior plan [qualified] vendor will lose or
has lost FDIC pass-through insurance, the prior plan vendor shall im-
mediately pledge additional collateral and comply with the directives
of the plan administrator. The plan administrator may suspend or ex-
pel an under-collateralized prior plan [qualified] vendor in accordance
with §87.21(a)(8) of this title (relating to Remedies).

(7) A prior plan [qualified] vendor may not require a par-
ticipant to withdraw some or all of the participant’s deferrals and in-
vestment income so that the prior plan vendor may avoid the collater-
alization requirements imposed by the plan administrator. A prior plan
[qualified] vendor may not establish a maximum amount of deferrals
that a participant may invest in the vendor’s qualified investment prod-
ucts.

(8) Notwithstanding a prior plan [qualified] vendor’s rein-
vestment of deferrals and investment income in investment products of-
fered by the prior plan vendor’s trust department or by other prior plan
vendors, the deferrals and investment income are deemed invested in
the vendor’s qualified investment products for the purpose of this sub-
section.

(9) The plan administrator, in its discretion, may immedi-
ately transfer under-collateralized funds plus any amount reasonably
necessary to prevent future under-collateralization. The transfer shall
be carried out in accordance with the procedures set forth in §87.15[(e)]
of this title. The prior plan vendor may not charge the participant a fee
or penalty due to a withdrawal of under-collateralized funds.

(j) [(k)] Collateralization by savings and loan associations.

(1) This subsection applies only to a prior plan [qualified]
vendor that is a savings and loan association.

(2) In this subsection, the term "deferred compensation in-
formation" means:

(A) the amount by which the balance of each account
as of the end of the previous month exceeds the amount insured by the
FDIC; and

(B) the number of accounts whose balances exceed the
amount insured by the FDIC.

(3) At the plan administrator’s discretion, the plan admin-
istrator may require a prior plan [qualified] vendor to report deferred
compensation information and additional information to the data col-
lection center no later than 1 p.m., central time, on a call-in day that the
plan administrator considers necessary to evaluate the collateralization
requirement under this subsection.

(4) Once each quarter, a prior plan [qualified] vendor shall
furnish to the plan administrator the following information certified by
its chief financial officer:

(A) its current capital category as defined in the Prompt
Corrective Action regulations, 12 Code of Federal Regulations, Part
325, Subpart B, i.e., well-capitalized, adequately capitalized, etc.;

(B) its total capital to risk-weighted assets ratio as de-
fined in the applicable FDIC regulations;

(C) its Tier 1 capital to total book assets ratio as defined
in the applicable FDIC regulations;

(D) its Tier 1 capital to risk-weighted ratio;

(E) its most recent call report and/or other financial re-
port that can be used to substantiate subparagraphs (A) - (D) of this
paragraph; and

(F) if applicable, evidence of a waiver from the FDIC
that permits the prior plan [qualified] vendor to accept brokered de-
posits.

(5) A prior plan [qualified] vendor shall immediately no-
tify the plan administrator if the prior plan [qualified] vendor’s capital
category changes before its next call report or if its waiver from the
FDIC with regard to brokered deposits expires, is revoked, or materi-
ally changes.

(6) A prior plan [qualified] vendor must collateralize defer-
rals and investment income as required by the plan administrator. If a
monthly report indicates that a prior plan [qualified] vendor will lose or
has lost FDIC pass-through insurance, the prior plan vendor shall im-
mediately pledge additional collateral and comply with the directives
of the plan administrator. The plan administrator may suspend or ex-
pel an under-collateralized prior plan [qualified] vendor in accordance
with §87.21(a)(8) of this title (relating to Remedies).

(7) A prior plan [qualified] vendor may not require a par-
ticipant to withdraw some or all of the participant’s deferrals and in-
vestment income so that the prior plan vendor may avoid the collater-
alization requirements imposed by the plan administrator. A prior plan
[qualified] vendor may not establish a maximum amount of deferrals
that a participant may invest in the vendor’s qualified investment prod-
ucts.

(8) Notwithstanding a prior plan [qualified] vendor’s rein-
vestment of deferrals and investment income in investment products
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offered by the prior plan vendor’s trust department or by other ven-
dors, the deferrals and investment income are deemed invested in the
vendor’s qualified investment products for the purpose of this subsec-
tion.

(9) The plan administrator, in its discretion, may immedi-
ately transfer under-collateralized funds plus any amount reasonably
necessary to prevent future under-collateralization. The transfer shall
be carried out in accordance with the procedures set forth in §87.15[(e)]
of this title. The prior plan vendor may not charge the participant a fee
or penalty due to a withdrawal of under-collateralized funds.

(k) [(l)] Limits on account balances in credit unions.

(1) This subsection applies only to a qualified vendor that
is a credit union.

(2) A prior plan [qualified] vendor may not accept deferrals
to an account if the deferrals would cause the balance of the account
to exceed $100,000 (as amended), the amount insured by the National
Credit Union Administration and National Credit Union Share Insur-
ance Fund unless the vendor or participant has complied with paragraph
(6) of this subsection.

(3) In this subsection, the term "deferred compensation in-
formation" means:

(A) the amount by which the balance of each account
as of the end of the previous month exceeds $100,000 (as amended);

(B) the qualified investment product in which the par-
ticipant’s future deferrals will be invested, in lieu of investing them in
the credit union’s qualified investment products.

(C) the total amount by which the balances of all re-
ported accounts exceed $100,000 (as amended).

(4) Once each month, a prior plan [qualified] vendor shall
report deferred compensation information to the plan administrator no
later than 1 p.m., central time, on a call-in day. If a prior plan [qualified]
vendor has no accounts that exceed $100,000 (as amended), the prior
plan vendor must report that fact to the plan administrator.

(5) The plan administrator shall notify the agency co-
ordinator for each participant whose account exceeds $100,000 (as
amended). Upon receiving the notice, the agency coordinator shall
request the participant to specify in a change agreement:

(A) the qualified investment product to which at least
the amount in the account in excess of $100,000 (as amended) will be
moved; and

(B) the qualified investment product in which the par-
ticipant’s future deferrals will be invested, in lieu of investing them in
the credit union’s qualified investment products.

(6) If a participant does not want funds in excess of
$100,000 (as amended) transferred from the credit union, the partici-
pant may keep funds at the credit union if:

(A) the credit union will pledge collateral for all funds
in excess of $100,000 (as amended) in accordance with plan adminis-
trator procedures; or

(B) the participant acknowledges and accepts the liabil-
ity of uninsured funds through a signed statement on forms furnished
by the plan administrator.

(7) If a participant does not submit a change agreement to
the agency coordinator immediately after receiving a request from the
participant’s agency coordinator in accordance with paragraph (5) of
this subsection and if paragraph (6) of this subsection is not complied

with, the agency coordinator shall notify the plan administrator. Upon
receiving the notification, the plan administrator shall:

(A) initiate a transfer of the amount in the account in
excess of $100,000 (as amended) in accordance with §87.15[(e)(1)] of
this title; and

(B) prohibit the participant from deferring additional
amounts to the prior plan [qualified] vendor’s qualified investment
products.

(l) [(m)] Audits

[(1)] The plan administrator may audit or cause an audit to
be performed of a current or former prior plan [qualified] vendor related
to [concerning] the vendor’s participation in the plan.

[(2) The plan administrator may audit or cause an audit to
be performed of a vendor that was a qualified vendor at one time but
has since lost its qualified status. The audit may cover the vendor’s
participation in the plan.]

(m) [(n)] The plan administrator may expel a prior plan vendor
that fails to maintain all requirements needed to become a prior plan
[qualified] vendor. Such vendor may not charge or permit to be charged
a fee or penalty to participants, the plan or plan administrator for the
transfers made due to expulsion.

§87.9. Investment Products.
(a) Prohibited activity. A prior plan [qualified] vendor or prior

plan vendor representative may not solicit investments in an investment
product after August 31, 2000.

(b) New qualified investment products.

(1) Notwithstanding anything to the contrary in the sec-
tions in this chapter, other than §87.31 and paragraph (2) of this sub-
section, the plan administrator may not:

(A) approve an investment product as a qualified invest-
ment product; or

(B) issue a product approval notice.

(2) Paragraph (1) (A) and (B) of this subsection do not ap-
ply to a qualified investment product that the plan administrator ap-
proved for participation in the plan before May 7, 1990. If the plan ad-
ministrator has not executed a product contract with a prior plan [quali-
fied] vendor that is sponsoring a qualified investment product, the plan
administrator and the prior plan [qualified] vendor shall execute a prod-
uct contract no later than the 90th day after May 7, 1990. If a product
contract is not executed, the plan administrator shall terminate the qual-
ified investment product’s participation in the plan.

(c) Eligibility of investment products. The investment prod-
ucts that are eligible for approval as qualified investment products are:

(1) fixed and variable rate annuities;

(2) life insurance (except that new life policies may not be
offered in the plan by any vendor after December 31, 1992);

(3) stable value account;[mutual funds; and]

(4) self-directed brokerage account;[money market ac-
counts, certificates of deposit, share certificates or passbook savings
accounts offered by a bank, savings and loan association, or credit
union.]

(5) mutual funds; and

(6) money market accounts, certificates of deposit, share
certificates or passbook savings accounts offered by a bank, savings
and loan association, or credit union.
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(d) Review of investment products.

(1) General requirements. The plan administrator may not
issue a product approval notice concerning an investment product un-
less:

(A) the prior plan [qualified] vendor offering the invest-
ment product submits to the plan administrator the documentation and
information the plan administrator requires;

(B) the prior plan [qualified] vendor offering the prod-
uct agrees to accept both transfers to and the investment of deferrals in
its product;

(C) the plan administrator finds that the advertising ma-
terial for the product, if any, complies with the sections in this chapter;

(D) the plan administrator determines that the disclo-
sure form for the product complies with the sections in this chapter;

(E) the plan administrator finds that the investment
product has a guaranteed minimum interest rate if the product has a
variable interest rate;

(F) the plan administrator determines that the invest-
ment product complies with §87.7(b)[(c)](5) of this title (relating to
prior plan vendor participation[Vendor Participation]), if the product is
a mutual fund;

(G) the plan administrator concludes that the inclusion
of the investment product in the plan would be in the best interests of
the plan; and

(H) the plan administrator ascertains that the vendor has
obtained the necessary approvals from the appropriate regulatory agen-
cies.

(2) Additional requirements for approving investment
products offered by insurance companies. Before the plan administra-
tor may sign a product contract, the plan administrator must:

(A) obtain written confirmation from the Texas Depart-
ment of Insurance that the investment product has been approved for
sale in Texas;

(B) determine that the amount of the investment prod-
uct’s premiums, payments, and benefits are not calculated with regard
to the sex of the person insured or of the recipient of the benefits; and

(C) determine that the investment product does not in-
sure anyone other than a participant.

(e) Product contracts.

(1) The plan administrator may not sign a product contract
with a prior plan [qualified] vendor unless the plan administrator has al-
ready issued a product approval notice concerning the investment prod-
uct that will be covered by the product contract.

(2) The plan administrator may not sign a product contract
that does not comply with the sections in this chapter and applicable
law.

(3) The plan administrator may, in its sole discretion, per-
mit a prior plan [qualified] vendor to replace, substitute, or merge an
existing plan product with another product, if procedures established
by the plan administrator are met.

(f) Withdrawal of a qualified investment product from the plan.

(1) A prior plan [qualified] vendor may withdraw a qual-
ified investment product from the plan after notifying, in writing, the
plan administrator and all participants whose deferrals and investment
income are invested in the qualified investment product. The prior plan

vendor must ensure that the plan administrator and the participants re-
ceive the written notice no later than the 60th day before the effective
date of the withdrawal.

(2) A prior plan [qualified] vendor may establish the effec-
tive date of a withdrawal of the vendor’s qualified investment product.
The prior plan vendor must clearly state the effective date in the written
notice required by paragraph (1) of this subsection.

(3) Notwithstanding paragraph (2) of this subsection, if a
qualified investment product has a specific term, such as a three-year
certificate of deposit or a 30-day passbook account, the effective date
of the withdrawal may not be before the term of the product has ex-
pired for every participant unless approved by the plan administrator,
the prior plan vendor must hold the participants, the plan and plan ad-
ministrator harmless from any fees or penalties that may be applica-
ble in connection with such premature termination or withdrawal. The
term of a product will be deemed expired if all participants have trans-
ferred their funds to another qualified investment product.

(4) After receiving notice of withdrawal, the plan adminis-
trator shall [request that the agencies] contact each affected participant
to submit a prior funds transfer form [change agreement] for the dis-
position of their deferrals and investment income. For each participant
from whom the plan administrator has not received a prior funds trans-
fer form [change agreement] by the effective date of the withdrawal, the
plan administrator shall initiate a transfer of all deferrals and investment
income from the qualified investment product being withdrawn to the
default fund [other qualified investment products,] in the revised plan.

(5) When a prior plan [qualified] vendor withdraws a qual-
ified investment product from the plan, the vendor may not charge a
fee or permit to be charged or penalty to participants, the plan or plan
administratorfor transfers made after the notice of withdrawal.

(6) When a prior plan [qualified] vendor that is an insur-
ance company with existing life policies in the plan withdraws a life
insurance product from the plan, this paragraph applies in addition to
the preceding paragraphs of this subsection.

(A) In this paragraph, the term "withdrawn life insur-
ance product" means a life insurance product that is no longer a qual-
ified investment product because the life insurance company offering
the product has withdrawn the product from the plan.

(B) A participant whose deferrals and investment in-
come have been invested in a withdrawn life insurance product may
continue life insurance coverage with the insurance company offering
the product.

(C) If the insurance company has a life insurance prod-
uct remaining in the plan that is comparable to the withdrawn life in-
surance product, this paragraph applies. The insurance company shall
offer continuing coverage in:

(i) a qualified investment product that is comparable
to the withdrawn life insurance product; and

(ii) a life insurance product that is not a qualified
investment product but is comparable to the withdrawn life insurance
product.

(D) If the insurance company does not have a life insur-
ance product remaining in the plan that is comparable to the withdrawn
life insurance product, this paragraph applies. The company must offer
continuing life insurance coverage to each participant whose deferrals
and investment income were invested in the withdrawn life insurance
product. The insurance company shall offer continuing coverage in a
life insurance product that is comparable to the withdrawn life insur-
ance product.
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(E) If a participant continues life insurance coverage in
a life insurance product that is not a qualified investment product, the
participant must pay the premiums for the coverage directly to the in-
surance company. The premiums may not be paid with deferrals or
investment income.

(F) A participant may exercise the participant’s right to
continue life insurance coverage only if the participant mails to the
insurance company written notice of intention to continue the coverage.
The written notice must be postmarked no later than the 60th day after
the effective date of the withdrawal of the life insurance product from
the plan. However, an insurance company may increase the 60-day
time limit for a participant or for all participants.

(G) When a participant elects to continue life insurance
coverage, the insurance company with which the coverage is continuing
may not:

(i) refuse to continue the life insurance;

(ii) require a postponement or an interruption in cov-
erage for any length of time;

(iii) require the participant to provide evidence of in-
surability;

(iv) require the participant to apply for coverage;

(v) require the participant to select a different life
insurance product from the withdrawn life insurance product;

(vi) discriminate in any manner against the partici-
pant because of the company’s withdrawal of the product;

(vii) treat the participant differently than the com-
pany would treat a non-participant with the same life insurance cover-
age; or

(viii) increase the premiums charged to the partic-
ipant solely because the company withdrew a life insurance product
from the plan or because the participant elected to continue coverage.

(H) A prior plan [qualified] vendor must inform the par-
ticipant in the written notice required by paragraph (1) of this subsec-
tion that the participant has the rights specified in this paragraph.

(I) If a prior plan vendor does not comply with subpara-
graph (H) of this paragraph, then a participant may exercise the partic-
ipant’s right to continue insurance up to the 120th day after the prior
plan vendor actually mails written notice to the participant containing
a full explanation of the participant’s rights.

§87.11. Advertising Material and Solicitation.

(a) Definition. In this subsection, the term "advertising mate-
rial" includes:

(1) descriptive literature or advertisements of an invest-
ment provider or TPA [a qualified vendor or vendor] representative
that are published in newspapers, magazines, or other publications;

(2) material an investment provider [a qualified vendor] or
[vendor] TPA representative encloses in mailing to participants or em-
ployees;

(3) scripts used in television or radio advertisements or in
telephone solicitations;

(4) displays on billboards and similar media;

(5) scripts, displays and any other plan material used on the
internet;

(6) descriptive literature, sales talks, and sales aids that an
investment provider or TPA [a qualified vendor or vendor representa-
tive] uses during presentations to participants or employees on a group
or individual basis;

(7) all material used to solicit:

(A) increased deferrals from existing participants;

(B) renewals of investments in qualified investment
products; or

(C) transfers; and

(8) material distributed by an investment provider or TPA
[a qualified vendor] to a participant who has invested deferrals and in-
vestment income in one or more of the [vendor’s] qualified investment
products.

(b) General requirements for advertising material.

(1) All advertising material must refer to the plan.

(2) An investment provider or TPA [A qualified vendor]
may not use or authorize a vendor representative to use advertising ma-
terial without the [until the vendor has received the] plan administrators
prior [administrator’s] written approval [of the material].

(3) If an investment provider or TPA [a qualified vendor]
does not intend to use or authorize a vendor representative to use any
advertising material, the investment provider or TPA [vendor] must
provide written notice of that intention to the plan administrator.

(4) An investment provider or TPA [A vendor] represen-
tative may not use advertising material in connection with a qualified
investment product until the qualified vendor offering the product has
authorized the use of the material.

(5) In the prior plan, advertising [Advertising] material
may not contain information or statements that conflict with or
are misleading concerning the qualified investment product being
advertised and it [. The advertising material] may not state that loans
are permitted.

(6) An insurance company must tailor its advertising ma-
terial to the plan.

(7) The plan administrator may not approve advertising
material used by an insurance company or by a prior plan vendor
representative of an insurance company until the plan administrator
has obtained the Texas Department of Insurance’s written approval of
the material.

(8) No marketing or solicitation is allowed on previous
Plan products after August 31, 2000.

(c) Endorsements.

(1) If a prior plan [qualified] vendor receives an endorse-
ment of one or more of its qualified investment products, the prior plan
vendor shall immediately send written notice of the endorsement to the
plan administrator.

(2) An endorser of a qualified investment product may not
use advertising material until the endorser has received the plan admin-
istrator’s written approval of the material.

(3) Advertising material that contains information about an
endorsement must state:

(A) the relationship between the prior plan [qualified]
vendor and the endorser; and

(B) the basis for the endorsement.

PROPOSED RULES July 23, 2004 29 TexReg 7069



[(d) General requirements for solicitation.]

[(1) A qualified vendor may solicit business from partici-
pants and employees through vendor representatives, the mail, or direct
presentations.]

[(2) Qualified vendors and vendor representatives may so-
licit business at a state agency’s office only with the prior permission
of the agency.]

[(3) A qualified vendor or vendor representative may not
conduct any activity with respect to a qualified investment product un-
less the appropriate license has been obtained.]

[(4) A qualified vendor or vendor representative may not
make a representation about a qualified investment product that is con-
trary to any attribute of the product or that is misleading with respect
to the product.]

[(5) A qualified vendor or vendor representative may not
state, represent, or imply that its qualified investment product is en-
dorsed or recommended by the plan administrator, the trustee, a state
agency, the State of Texas, or an employee of the foregoing.]

[(6) A qualified vendor or vendor representative may not
state, represent, or imply that its qualified investment product is the
only product available under the plan.]

[(7) When soliciting business for a qualified investment
product, a qualified vendor or vendor representative shall provide each
participant a copy of the approved disclosure form for that product. If
a variable annuity product has several alternative investment choices,
the participant must receive disclosures concerning all investment
choices. The form must be provided regardless of whether the
participant decides to invest in the product.]

[(8) A qualified vendor or vendor representative may not
use the sales opportunities obtained through participation in the plan to
solicit investments in non-qualified investment products. For example,
in a presentation to participants, a qualified vendor or vendor represen-
tative may not solicit investments in both a non-qualified investment
product and a qualified investment product even if the vendor or rep-
resentative clearly states that the non-qualified investment product is
being offered outside the plan.]

[(9) A qualified vendor is responsible for any violations of
the sections in this chapter by a vendor representative who is marketing
the vendor’s qualified investment products.]

[(e) Solicitation methods.]

[(1) A qualified vendor shall notify the plan administrator
in writing if the vendor will be marketing its qualified investment prod-
ucts directly. The vendor must ensure that the plan administrator re-
ceives the notice before the vendor commences the marketing of its
products. If the vendor subsequently decides to use vendor represen-
tatives to market its products, the vendor shall notify the plan adminis-
trator in accordance with paragraph (2) of this subsection.]

[(2) A qualified vendor shall notify the plan administrator
in writing if the vendor will be marketing its qualified investment prod-
ucts through vendor representatives. The notification must contain a
complete identification of the vendor representatives who will be mar-
keting the products. Every vendor representative and agent that enrolls
participants in the plan and is authorized by the vendor to sign plan
forms must be included on this notification. The vendor must ensure
that the plan administrator receives:]

[(A) the notice before the vendor commences the mar-
keting of its products; and]

[(B) a written update of the list of vendor representa-
tives no later than November 1 of each year.]

§87.13. Disclosure.

(a) Approval of a disclosure form in prior plan.

(1) A prior plan [vendor or qualified] vendor shall complete
an annual [a] disclosure form for each investment product in which a
plan participant has an account balance [that the vendor is submitting to
the plan administrator for approval as a qualified investment product].
If a variable annuity product has several investment choices, the plan
administrator must receive all disclosures related to those investment
choices. A prior plan [vendor or qualified] vendor shall complete a
disclosure on each investment product that has plan participant funds
[(including those no longer offered)].

[(2) A vendor or qualified vendor must submit each disclo-
sure form to the plan administrator for approval.]

(2) [(3)] Upon receipt, the plan administrator shall review
a disclosure form to determine whether it complies with the require-
ments of this section in addition to any other applicable state or federal
regulatory requirements. The plan administrator must approve the dis-
closure form if it complies. Otherwise, the plan administrator shall
disapprove the disclosure form.

[(4) The plan administrator shall notify the vendor or qual-
ified vendor in writing as to whether the plan administrator approves
the disclosure form. If the plan administrator disapproves a disclosure
form, the plan administrator must include the reasons for disapproval
in the notice to the vendor or qualified vendor.]

(3) [(5)] A prior plan [qualified] vendor shall submit [re-
submit] its disclosure form to the plan administrator upon request [for
approval by no later than March 1 of each year] even if the disclosure
form has not changed. The disclosure form must be submitted within
30 days of the plan administrator’s request.

(b) Contents of disclosure forms.

(1) A prior plan [qualified] vendor must uniformly state on
all its disclosure forms basic information common to all qualified in-
vestment products offered by the prior plan vendor and also disclose
any other state or federal regulatory information required.

(2) A prior plan [qualified] vendor may not describe two or
more qualified investment products on the same disclosure form.

(3) A prior plan [qualified] vendor must attach to a disclo-
sure form any information that will not conveniently fit on the disclo-
sure form itself. Information that a prior plan [qualified] vendor may
attach to a disclosure form includes schedules of payments, fees, cash
values, or any other items required to be disclosed.

(4) A disclosure form must contain the current interest rate
and the date on which the rate could or will change. A disclosure form
must include the date the fees or penalties will expire for participants,
if applicable.

(5) If a qualified investment product has a variable interest
rate, the disclosure form for that product must contain:

(A) the word "variable"; and

(B) a blank for the prior plan vendor’s [vendor or ven-
dor] representative to enter the current interest rate.

(6) A prospectus must be submitted for each of those qual-
ified investment products, (if applicable).

(c) Use of disclosure forms.
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[(1) A qualified vendor shall supply each agent authorized
to do business with the plan a copy of each product’s approved dis-
closure form. Vendor representatives will then be required to use the
disclosure information in completing the plan participant’s disclosure
form.]

[(2) A qualified vendor or vendor representative may solicit
business from participants only with respect to qualified investment
products for which the plan administrator has approved the disclosure
forms.]

(1) [(3)] A prior plan [qualified] vendor or vendor represen-
tative must enter the fees/charges and product information on a disclo-
sure form when a participant and the prior plan vendor or representative
sign the participation agreement and/or change agreement and the dis-
closure form.

[(4) When a qualified vendor or vendor representative pro-
vides to a participant a disclosure form for a qualified investment prod-
uct that has a variable interest rate, this paragraph applies. The qualified
vendor or vendor representative must enter the current interest rate and
the effective date of that rate in the appropriate blanks. ]

(2) The prior plan vendor or vendor representative must en-
ter the current interest rate and the effective date of that rate in the ap-
propriate blanks.

(3) [(5)] A prior plan [qualified] vendor [or vendor] repre-
sentative fails to provide a disclosure form if the vendor or representa-
tive does not enter all the required information.

(4) [(6)] If a prior plan [qualified] vendor [or vendor] rep-
resentative misstates the current interest rate on a disclosure form, the
plan administrator may:

(A) consider the prior plan vendor or representative as
having failed to provide a disclosure form; or

(B) bind the prior plan[qualified] vendor to the interest
rate as stated on the form.

(d) Life insurance products.

(1) This subsection applies when an employee of a prior
plan [qualified] vendor or a prior plan vendor representative sells an
existing replacement life insurance product to a participant.

(2) The employee or representative shall deliver to the prior
plan [qualified] vendor offering the product and to the participant a
written statement containing:

(A) the specific reasons why the participant’s best in-
terests would benefit from the [additional or] replacement product;

(B) the exact time that will be necessary for the cash
value of the replacement life product to reach the cash value of the
original life product as of the date of the replacement, if applicable. [;
and]

[(C) the earliest date on which the participant could
withdraw funds from the replacement life product if an emergency
withdrawal is needed.]

(3) Before a transfer or new deferral may become effective,
the written statement must be filed with the plan administrator.

(4) An employee of a prior plan [qualified] vendor or a
prior plan vendor representative does not satisfy paragraph (2) of this
subsection unless the participant signs the statement. If the participant
refuses to sign the statement, then the employee or representative may

not sell an existing replacement life product to the participant. The em-
ployee and [or] representative shall permanently retain a copy of the
signed written statement.

§87.15. Transfers.

(a) Transfers initiated by participants. A participant may initi-
ate a transfer of all or part of the participant’s deferrals and investment
income at any time. The number of transfers that a participant may ini-
tiate per year is unlimited.

(b) Transfers initiated by the plan administrator.

(1) Generally.

(A) The plan administrator may initiate a transfer of all
or part of a participant’s deferrals and investment income if the plan
administrator determines that the transfer would be in the best interests
of the plan or the participant.

(B) Without limiting the plan administrator’s authority
to initiate a transfer as specified elsewhere in the sections in this chap-
ter, the plan administrator may initiate a transfer of all deferrals and
investment income that are invested in:

(i) the qualified investment products of inactive
prior plan [qualified] vendors;

(ii) the qualified investment products of prior plan
[qualified] vendors whose participation in the plan has terminated; and

(iii) qualified investment products whose participa-
tion in the plan has terminated.

(2) Transfers from credit unions.

(A) The plan administrator shall initiate a transfer of
a participant’s deferrals and investment income from a credit union’s
qualified investment product in accordance with §87.7(k)[(l)](7) of this
title (relating to prior plan vendor participation [Vendor Participation]).

(B) The authority to initiate a transfer under this para-
graph is in addition to the authority under paragraph (1) of this subsec-
tion.

(c) Value of amounts involved in a transfer initiated by the plan
administrator.

(1) This subsection applies only when the plan administra-
tor initiates a transfer from a qualified investment product because the
prior plan vendor sponsoring the product:

(A) has become an inactive prior plan vendor; or

(B) has violated a section in this chapter.

(2) The prior plan [qualified] vendor who offers the quali-
fied investment product from which the transfer is being made may not
charge or permit to be charged a fee or penalty to participants, the plan
or plan administrator.

(3) The amount involved in a transfer must be equal to the
total amount of deferrals and investment income that were invested in
the qualified investment product as of the date on which the plan ad-
ministrator initiates the transfer.

(4) Notwithstanding paragraph (3) of this subsection:

(A) an insurance company may deduct from the amount
involved in a transfer the actual cost of insuring the participant whose
deferrals and investment income are being moved. The period of in-
surance coverage that may be considered while calculating the actual
cost of insuring the participant:
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(i) starts on the day on which the deferrals and in-
vestment income were invested in the product; and

(ii) ends on the day on which the plan administrator
initiates the transfer; and

(B) the amount involved in a transfer from a mutual
fund must be equal to the current market value of the deferrals and in-
vestment income as defined in §87.19(a)(2) of this title (relating to re-
porting [Reporting] and recordkeeping [Recordkeeping] by prior plan
vendors [Qualified Vendors]) without considering the deduction of any
fees.

(5) This subsection prevails over a conflicting provision in
a vendor contract, product contract, disclosure agreement, or any other
document.

(d) Procedures for making a transfer of all deferrals and invest-
ment income from a qualified investment product.

(1) This subsection applies when the plan administrator ini-
tiates a transfer of all deferrals and investment income of every partic-
ipant from a qualified investment product.

(2) The plan administrator shall send a written notice to the
prior plan [qualified] vendor who is sponsoring the qualified investment
product. The notice must require the prior plan vendor to:

(A) immediately issue a check or cause a wire-transfer
to be made in a lump-sum amount equal to the deferrals and investment
income being moved or the plan administrator may choose:

(i) to not immediately exercise the requirement of
paragraph (2)(A) of this subsection if it is in the best interest of partic-
ipants; or

(ii) to request the vendor to issue separate checks or
cause separate wire transfers in behalf of each affected participant; and

(B) promptly send a list to the plan administrator con-
taining:

(i) the name of each participant whose deferrals and
investment income were moved;

(ii) the amount of the deferrals and investment in-
come that was moved, on a participant-by-participant basis;

(iii) the social security number of each affected par-
ticipant; [and]

(iv) the name of the employing state agency of each
affected participant;[.]

(v) date of birth;

(vi) participant’s address; and

(vii) distribution status and frequency.

(3) If a check is used to make a transfer, this paragraph
applies.

(A) The plan administrator, in its discretion, may di-
rect the prior plan [qualified] vendor to make the check payable to
the payee specified by the plan administrator, which may be the re-
vised plan or [another qualified vendor or] an eligible plan in the case
of a plan-to-plan [plan to plan] transfer. An eligible post-severance
plan-to-plan transfer may include a transfer to another eligible govern-
mental plan. If the plan administrator directs the prior plan [qualified]
vendor to send funds directly to the revised plan, [another qualified
vendor,] the plan administrator shall provide instructions concerning
the investment of the amounts transferred. If the specified payee is
another prior plan [qualified] vendor, the prior plan [qualified] vendor

shall promptly deposit the check into the applicable account previously
agreed upon. The prior plan [qualified] vendor shall use its best efforts
to ensure that the plan administrator or the specified payee receives the
check no later than the 15th day after the prior plan vendor receives
notification of the transfer.

(B) If the check is sent to the plan administrator, the
plan administrator must endorse the check and deposit the check with
the TPA selected by [a qualified vendor selected by] the plan adminis-
trator.

(C) Upon [After or before] receiving verification of a
completed transfer from the qualified vendor selected by the plan ad-
ministrator, and receiving a list of affected participants from the prior
plan [qualified] vendor, the plan administrator shall [direct the agency
coordinators for the participants to:]

[(i)] notify each affected participant concerning the
transfers. [; and]

[(ii) request that each affected participant submit a
change agreement to the participant’s agency coordinator for the pur-
pose of designating the qualified investment product that will receive
the participant’s deferrals and investment income.]

[(D) Promptly after receiving the requested change
agreements and determining that the agreements have been properly
executed, an agency coordinator shall send the change agreements to
the plan administrator.]

[(E) After receiving a completed change agreement, the
plan administrator shall initiate a transfer of the participant’s deferrals
and investment income in accordance with the agreement.]

(4) If a wire-transfer is used to make a transfer, this para-
graph applies.

(A) The prior plan [qualified] vendor must ensure that
the TPA [qualified vendor] selected by the plan administrator to hold
these funds receives the wire-transfer within 48 hours.

(B) The TPA [qualified vendor] selected by the plan ad-
ministrator shall promptly deposit the wire-transfer into the applicable
account previously agreed upon, and notify the plan administrator con-
cerning the deposit.

[(C) After or before the plan administrator receives no-
tice that the qualified vendor chosen by the plan administrator to hold
these funds has deposited the wire-transfer and after the plan admin-
istrator has received a list of affected participants from the vendor, the
plan administrator shall direct the agency coordinators for the partici-
pants to:]

[(i) notify each affected participant concerning the
transfers; and]

[(ii) request that each affected participant submit a
change agreement to the participant’s agency coordinator for the pur-
pose of designating the qualified investment product that will receive
the participant’s deferrals and investment income.]

[(D) Promptly after receiving the requested change
agreements and determining that the agreements have been properly
executed, an agency coordinator shall send the change agreements to
the plan administrator.]

[(E) After receiving a completed change agreement, the
plan administrator shall initiate a transfer of the participant’s deferrals
and investment income in accordance with the agreement.]

[(e) Procedures for making a transfer of less than all deferrals
and investment income from a qualified investment product.]
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[(1) This subsection applies only when subsection (d) of
this section does not apply.]

[(2) If the plan administrator initiates a transfer, this para-
graph applies.]

[(A) The plan administrator shall send a written notice
to the qualified vendor that is sponsoring the qualified investment prod-
uct. The notice must require the vendor to issue a check or a wire
transfer in an amount equal to the deferrals and investment income be-
ing moved. The notice may be sent with or without prior notice to the
participant whose deferrals and investment income are being moved.]

[(B) The plan administrator, in its discretion, may di-
rect the qualified vendor to make the check payable to the payee spec-
ified by the plan administrator, which may be another qualified vendor
or an eligible plan in the case of a plan to plan transfer. If the plan
administrator directs the qualified vendor to send funds directly to an-
other qualified vendor, the plan administrator shall provide instructions
concerning the investment of the amounts transferred. If the specified
payee is another qualified vendor, the qualified vendor shall promptly
deposit the check into the applicable account previously agreed upon.
The qualified vendor shall ensure that the plan administrator or the
specified payee receives the check no later than the 15th day after the
vendor receives notification of the transfer.]

[(C) If the check is sent to the plan administrator, the
plan administrator shall endorse and deposit the check in a qualified
investment product specifically designated to receive transfers initiated
by the plan administrator.]

[(D) After depositing the check, or after receiving no-
tification from the qualified vendor that the check has been deposited,
the plan administrator must notify the agency coordinator for the par-
ticipant whose deferrals and investment income were moved. The no-
tification must:]

[(i) state the reason for the transfer;]

[(ii) direct the agency coordinator to request that the
participant complete a change agreement to designate the qualified in-
vestment product that will receive the participant’s deferrals and invest-
ment income; and]

[(iii) for a transfer from a credit union under sub-
section (b)(2) of this section, direct the agency coordinator to inform
the participant that the participant may require the reinvestment of the
transferred amounts in the credit union, unless the plan administrator
determines that reinvestment in the credit union would not be in the
best interests of the plan.]

[(E) After receiving a participant’s completed change
agreement, the plan administrator shall send the deferrals and invest-
ment income to the qualified vendor designated in the change agree-
ment for investment in accordance with the agreement.]

[(F) The receiving qualified vendor shall not reject and
return funds to the ERS or to a previous qualified vendor who transfers
funds at the direction of the plan administrator when plan forms have
been signed by a valid vendor agent/representative to transfer or defer
funds to that vendor;]

(C) [(G)] The receiving TPA or [qualified] prior plan
vendor shall acknowledge receipt of the deferrals and investment in-
come in the manner required by the plan administrator.

(D) [(H)] Upon approval of the plan administrator, the
prior plan vendor transferring funds may cause a wire transfer to be
made in lieu of issuing a check:

(i) if the prior plan vendor sending funds complies
with procedures specified by the plan administrator;

(ii) the prior plan vendor receiving funds is approved
by the plan administrator to accept a wire transfer of funds; and

(iii) the prior plan vendor receiving funds complies
with procedures specified by the plan administrator.

(5) [(3)] If a participant initiates a transfer, this paragraph
applies.

(A) A participant may initiate a transfer of the partici-
pant’s deferrals and investment income through the execution of a prior
funds transfer form [change agreement and a disclosure form] in ac-
cordance with §87.5(h) of this title (relating to Participation by Em-
ployees). [and also through telephone transfers (if approval has been
obtained from the plan administrator) in accordance with §87.15(h) of
this title (relating to Telephone Transfers within Qualified Vendors).
This requirement applies to all transfers, even transfers within the same
vendor. A transfer is voidable at the instance of the plan administrator
or the participant making the transfer if both a change agreement and
a disclosure form are not properly executed and filed. However, a dis-
closure form is not required when a participant initiates a transfer to
an existing account for the same participant, regardless of whether the
account is with another qualified vendor.]

(B) After receiving a completed Prior Funds Transfer
form [change agreement and disclosure form], the plan administrator
shall notify the TPA. [qualified vendor from whose qualified invest-
ment product the transfer has been requested.]

(C) The plan administrator, in its discretion, may direct
the prior plan [qualified] vendor to make the check payable to the payee
specified by the plan administrator, which may be the TPA [another
qualified vendor] or an eligible plan in the case of a plan-to-plan [plan
to plan] transfer. An eligible plan-to-plan post-severance transfer may
include a transfer to another eligible governmental plan. If the plan
administrator directs the prior plan [qualified] vendor to send funds
directly to the TPA [another qualified vendor], the plan administrator
shall provide instructions concerning the investment of the amounts
transferred. If the specified payee is the TPA, they [another qualified
vendor, the qualified vendor] shall promptly deposit the check into the
applicable account previously agreed upon. The prior plan [qualified]
vendor shall use its best efforts to ensure that the plan administrator or
the specified payee receives the check no later than the 15th day after
the prior plan vendor receives notification of the transfer.

(D) If the check is sent to the plan administrator, the
plan administrator shall:

(i) endorse the check in favor of the TPA [qualified
vendor] that will be receiving the transfer; and

(ii) mail to the TPA [qualified vendor] that will be
receiving the transfer the endorsed check and written instructions con-
cerning the investment of the amounts transferred.

(E) The TPA [qualified vendor] must send written con-
firmation to the plan administrator concerning the TPA’s [vendor’s] re-
ceipt of the transferred funds and written instructions. The TPA [quali-
fied vendor] must ensure that the plan administrator receives the written
confirmation no later than the 15th day after the TPA [qualified vendor]
receives the transferred funds and instructions.

(F) Upon approval of the plan administrator, the vendor
transferring funds may cause a wire transfer to be made in lieu of issu-
ing a check:
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(i) if the prior plan vendor sending funds complies
with procedures specified by the plan administrator;

(ii) the prior plan vendor receiving funds is approved
by the plan administrator to accept a wire transfer of funds; and

(iii) the prior plan vendor receiving funds complies
with procedures specified by the plan administrator.

(e) [(f)] Resolving transfer-related problems. A prior plan
[qualified] vendor shall use its best efforts, exercise good faith and
reasonable diligence in resolving all transfer-related administrative
problems with the plan administrator or participant within a reasonable
length of time, not to exceed 30 days, after receiving a transfer notifi-
cation. The plan administrator may not complete any forms provided
by a prior plan [qualified] vendor in connection with a transfer.

(f) [(g)] Transfers into life insurance products.

(1) The only transfer allowed into a life product is a transfer
from an existing life insurance product to a [an existing replacement]
life insurance product approved by the plan administrator [within the
same vendor].

(2) This paragraph is effective until December 31, 1998.
When a participant chooses to transfer deferrals and investment income
to an existing replacement life insurance product within the same prior
plan vendor, the State of Texas:

(A) retains all of the incidents of ownership of the life
insurance product;

(B) is the sole beneficiary of the life insurance product;

(C) is not required to transfer the life insurance product
to the participant or the participant’s beneficiary; and

(D) is not required to pass through the proceeds of the
product to the participant or the participant’s beneficiary.

(3) This paragraph is effective January 1, 1999, and there-
after. When a participant chooses to transfer deferrals and investment
income to a[an existing replacement] life insurance product within the
same prior plan vendor, the life insurance product shall be held in trust
for the exclusive benefit of the participant and beneficiaries.

(g) [(h)] Telephone transfers [within qualified vendors].

(1) A prior plan vendor may apply for approval to offer to
participants the capability of making transfers of plan deferrals and
investment earnings currently on account with that prior plan vendor
from one qualified investment product or products to another qualified
investment product or products within that prior plan vendor via tele-
phone instructions given by the participant or plan administrator.

(2) When a participant is in distribution, the telephone
transfer option may be used; however, it must be used in accordance
with §87.17(i)(6)(C) of this title (relating to Transfers).

(3) The prior plan vendor and the participant must obtain
approval from the plan administrator and must follow all instructions
and procedures prescribed by the plan administrator.

§87.17. Distributions.

(a) In general. Upon request, the plan administrator shall au-
thorize the distribution of a participant’s deferrals and investment in-
come in accordance with the applicable distribution agreement so long
as:

(1) the participant has attained age 70.5;

(2) the participant has died;

(3) the participant’s employment with the State of Texas
has terminated other than through death; or

(4) the participant has complied with subsection (l) of this
section relating to the one-time election of distribution that does not ex-
ceed the dollar limit under Internal Revenue Code of 1986 as amended,
§457(e)(9) and EGTRRA.

(b) Definitions.

(1) In subsections (m)-(o) of this section, the term "par-
ticipant’s deferrals and investment income" means the cash value of
the participant’s deferrals and investment income after considering all
surrender charges, costs of insurance, forfeitures, and other similar
charges.

(2) In this section, a beneficiary or secondary beneficiary
"survives" another person only if the beneficiary or secondary benefi-
ciary is alive on the day after the person’s death.

(c) Content of a distribution agreement.

(1) A distribution agreement must contain but shall not be
limited to:

(A) identifying information concerning the participant,
including the date of birth and social security number of the participant;

(B) the name of the prior plan [qualified] vendor or re-
vised plan vendor covered by the agreement;

(C) the type of qualified investment product from which
distributions will be made, including policy/certificate/or account num-
ber;

(D) the date on which the participant separated from
service, attained age 70.5, or died, whichever is applicable;

[(E) the balance of the participant’s deferrals in the
qualified investment product from which distributions will be made;]

(E) [(F)] the beginning date of the distributions;

(F) [(G)] the frequency of distribution;

(G) [(H)] the amount to be distributed during each time
period or the method for calculating the amount to be distributed during
each time period; and

(H) [(I)] beneficiary information, including date of
birth(s) and social security number(s).

(2) The person filing the distribution agreement must attach
a properly executed Form W-4P to the agreement.

(3) A distribution agreement must be consistent with the
distribution options available for the qualified investment product cov-
ered by the agreement. The prior plan vendor agent/representative sig-
nature on the distribution agreement signifies that the distribution op-
tion is available and can be implemented as requested.

(d) Commencement of distributions. Notwithstanding any-
thing in a distribution agreement:

(1) the earliest a participant or beneficiary may begin re-
ceiving a distribution is the 51st day after the occurrence that entitles
the participant or beneficiary to the distribution, except this paragraph
does not apply to an emergency withdrawal or a one-time election dis-
tribution; and

(2) the latest a participant may begin receiving a distribu-
tion is [the later of:]

[(A)] April 1st of the calendar year following the calen-
dar year in which the former employee attains age 70.5. [7.5; or]
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[(B) April 1st of the calendar year following the calen-
dar year in which the employee’s employment with the State of Texas
terminates.]

(e) Filing of distribution agreements by participants.

(1) This subsection applies when a participant becomes en-
titled to a distribution because:

(A) the participant has attained age 70.5; or

(B) the participant’s employment with the State of
Texas has terminated other than through death.

(2) A participant must file a single distribution agreement
for all qualified investment products in which the participant’s deferrals
are invested.

(3) Notwithstanding anything to the contrary in this sub-
section, a participant who has not separated from service and who has
reached age 70.5 may [must] file a distribution agreement [only] if the
participant wants distributions to begin.

(4) Notwithstanding any other plan provision, amounts de-
ferred by a former participant of the plan not yet payable or made avail-
able to such participant may be transferred to another eligible plan of
which the former participant has become a participant, if:

(A) the plan receiving such amounts provides for their
acceptance;

(B) a participant separates from service with the partici-
pant’s agency and accepts employment with another entity maintaining
an eligible deferred compensation plan; and

(C) a participant has not yet begun receiving plan dis-
tributions.

(5) A participant or a beneficiary of a participant who pre-
viously filed an irrevocable distribution election under the prior [previ-
ous] plan or under the revised plan may change that distribution election
or cancel that distribution election by notifying the plan administrator.
Such notification must be in writing and received by the plan adminis-
trator at least 30 days prior to the scheduled distribution date.

(6) A participant may request a trustee-to-trustee transfer
of assets from the prior [previous] plan or the revised plan to a govern-
mental defined benefit plan in the same state or another state for the
purchase of permissible service credit (as defined in Internal Revenue
Code §414(p) and Internal Revenue Code §415(n)(3)(A)) under such
plan or a repayment to which Internal Revenue Code §415 does not ap-
ply by reason of subsection (k)(3) thereof.

(7) Upon receipt of a certified copy of a qualified domestic
relations [relation’s] order, the plan administrator may distribute to an
alternate payee in a lump sum immediate distribution, the proceeds as
directed by the order.

(8) At a participant’s request, the plan administrator may
process a trustee-to-trustee transfer of an eligible rollover distribution
upon receipt of appropriate instructions from the receiving plan.

(f) Minimum distributions during the life of a participant.

(1) This subsection applies to distributions to a participant
during the life of the participant, notwithstanding anything to the con-
trary in the participant’s distribution agreement.

(2) The amount distributed to the participant must be cal-
culated so that the distributions:

(A) will be distributed over a period not exceeding the
life expectancy of the participant or the life expectancy of the partici-
pant and the participant’s named beneficiary; and

(B) will satisfy the minimum distribution requirements
of the Internal Revenue Code of 1986 as amended, §457(d)(2),
§401(a)(9), EGTRRA and associated statutes and regulations.

(3) The plan administrator shall reject a proposed distribu-
tion agreement that does not comply with paragraph (2) of this subsec-
tion. The plan administrator shall require the amendment of an existing
distribution agreement that does not comply with paragraph (2) of this
subsection.

(4) For the purpose of paragraph (2) of this subsection, life
expectancies may not be recalculated annually.

(g) Review of distribution agreements by the plan administra-
tor. The plan administrator shall review each distribution agreement
received [from an agency coordinator] to ensure that:

(1) a distribution would be in compliance with the sections
in this chapter; and

(2) the minimum distribution requirements of this section
have been satisfied.

(h) Amendments of distribution agreements.

(1) Beginning date for a distribution. The beginning date
for a distribution may be deferred or cancelled, and the amended dis-
tribution agreement must be received by the plan administrator no later
than the 30th day before the original distribution begin date.

(2) Frequency of distribution. The frequency of distribu-
tion may be amended if the plan administrator receives an amended
distribution agreement no later than the 30th day before the beginning
date of the first distribution.

(3) Amount of distribution. The amount to be distributed
during each time period may be amended only if the plan administrator
receives an amended distribution agreement no later than the 30th day
before the beginning date of the first distribution.

(4) Beneficiaries.

(A) The primary and secondary beneficiaries named in
a distribution agreement may be changed at anytime by filing a change
agreement with the agency coordinator of the state agency at which the
participant was employed or by submitting a beneficiary designation
form directly with the TPA, for the revised plan.

(B) Upon receipt of the change agreement, the agency
coordinator shall send the agreement to the plan administrator.

(C) The change agreement is effective upon receipt by
the plan administrator.

(D) A beneficiary designation that names a former
spouse is invalid unless the designation was signed after the date of
divorce and received by the plan administrator.

(5) Emergency withdrawals. Notwithstanding anything
to the contrary in this subsection, a distribution agreement may be
amended to relieve a severe financial hardship caused by an [a sudden
and] unforeseeable emergency.

(6) Procedures for amending a distribution agreement.
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(A) A participant or beneficiary who wants to amend
the participant’s distribution agreement must file an amended distribu-
tion agreement with the plan administrator [participant’s agency coor-
dinator]. The amended distribution agreement must contain the word
"Amended" at the top of the agreement.

(B) Upon receipt of the amended distribution agree-
ment, the plan administrator; [agency coordinator] shall promptly
review the agreement for compliance with the sections in this chapter.

(C) If the amended distribution agreement does not
comply with the sections in this chapter, the agreement will be returned
to the participant or beneficiary for corrections.

(D) After the plan administrator receives a signed distri-
bution agreement, the plan administrator and the prior plan [qualified]
vendor or TPA covered by the agreement shall take the steps specified
in subsections (h) and (j) of this section.

(7) Effective date of amended distribution agreements is 30
days after the plan administrator receives the form. An amended dis-
tribution agreement is effective with the first distribution.

(i) Procedure for making distributions.

(1) Upon receiving a letter of authorization, the prior plan
[qualified] vendor or TPA shall issue checks payable to the participant
or beneficiary and mail the checks as instructed in the letter of autho-
rization.

(2) The plan administrator may not complete any forms
provided by a prior plan [qualified] vendor in connection with a dis-
tribution. A prior plan [qualified] vendor may not require the plan ad-
ministrator to submit periodic letters of authorization beyond the initial
letter of authorization unless the plan administrator has agreed in writ-
ing. A prior plan [qualified] vendor may not impose any requirements
as a prerequisite to a distribution that are not specifically mentioned in
the sections in this chapter.

(3) The plan administrator shall provide each prior plan
[qualified] vendor with the names and signatures of the individuals who
are authorized to sign letters of authorization.

(4) A prior plan [qualified] vendor shall confirm each letter
of authorization as instructed in the letter.

(j) Emergency withdrawals.

(1) A participant may request an emergency withdrawal re-
gardless of whether a distribution to the participant has already started.

(2) The participant must request the emergency withdrawal
by filing a completed emergency withdrawal application with the plan
administrator. An emergency withdrawal application:

(A) must show that the prerequisites for making an
emergency withdrawal have been fulfilled; and

(B) must be accompanied by two copies of a Form
W-4P specifically tailored to the withdrawal.

(3) The plan administrator shall approve the emergency
withdrawal if the plan administrator determines that:

(A) an unforeseeable emergency has occurred;

(B) the severe financial hardship [caused by the unfore-
seeable emergency] cannot be relieved:

(i) through reimbursement or compensation by in-
surance or otherwise;

(ii) by liquidating the assets of the participant to the
extent the liquidation of the assets would not itself cause severe finan-
cial hardship;

(iii) by cessation of deferrals under the plan;

(iv) by other distributions or nontaxable loans from
the Plan or any other qualified retirement plan, or by borrowing from
commercial sources on reasonable commercial terms; or

(v) through a combination of the actions specified in
clauses (i) - (iii) of this subparagraph; and

(C) the emergency withdrawal would satisfy the fed-
eral regulations for emergency withdrawals under the Internal Revenue
Code of 1986, §457, as amended and, EGTRRA.

(4) If the plan administrator approves an emergency with-
drawal, the plan administrator shall determine the amount of the with-
drawal. The amount may not exceed the amount reasonably needed to
overcome the severe financial hardship, after considering the federal
income tax liability resulting from the withdrawal.

(5) The term "unforeseeable emergency" means a severe
financial hardship to a participant caused by:

(A) a sudden and unexpected illness or accident of a
participant or of a participant’s dependent (as defined in the Internal
Revenue Code of 1986 as amended, §152(a) and EGTRRA;

(B) the loss of the property of a participant because of
a casualty (including the need to rebuild a home following damage to a
home not otherwise covered by homeowner’s insurance, as a result of
a natural disaster); or

(C) a similar extraordinary and unforeseeable circum-
stance arising from events beyond the control of a participant, which
includes the prevention of foreclosure or eviction from a participant
or beneficiary’s primary residence, funeral expenses, and payment of
non-reimbursed medically necessary expenses, which includes non-re-
fundable deductibles, as well as the cost of prescription drug medica-
tions [medical and funeral expenses].

(6) The term "unforeseeable emergency" excludes:

(A) the necessity to send a child to college;

(B) the purchase of a home; and

(C) other similar circumstances.

(7) The plan administrator may rely on the information pro-
vided by a participant in connection with the participant’s request for
an emergency withdrawal. The participant is solely responsible for the
sufficiency, accuracy, and veracity of the information.

(8) If the plan administrator denies a participant’s request
for an emergency withdrawal or if the participant disagrees with the
amount of the approved emergency withdrawal, the participant may
appeal to the Employees Retirement System of Texas in accordance
with §87.23 of this title (relating to the Grievance Procedure).

(9) If the plan administrator approves a participant’s re-
quest for an emergency withdrawal, the participant must agree to cease
all deferrals, except deferrals to life insurance products, to both this
plan and the Texa$aver 401(k) plan for a six month period following
the approval.

(10) The plan administrator may not approve an emergency
withdrawal request from a primary or secondary beneficiary.

(k) One-time election of distribution that does not exceed
the dollar limit under Internal Revenue Code of 1986 as amended,
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§457(e)(9) and EGTRRA. A participant may elect to receive a
distribution of the total account balance if:

(1) such amount does not exceed the dollar limit under In-
ternal Revenue Code of 1986, as amended, §457(e)(9) and EGTRRA
as of the date of the election;

(2) no amount has been deferred under the plan with re-
spect to such participant during the two-year period ending on the date
of the distribution;

(3) there has been no prior distribution under the plan to
such participant to which this subsection applied; and

(4) a one-time election form is completed and submitted to
the plan administrator through the participant’s state agency coordina-
tor.

(l) Naming of beneficiaries. When a participant or beneficiary
files a distribution agreement, the participant or beneficiary may name
one or more primary and secondary beneficiaries. The naming of ben-
eficiaries in a distribution agreement supersedes any previous naming
of beneficiaries in a participation agreement or change agreement.

(m) Death of a participant when the participant has named a
beneficiary.

(1) This subsection applies only if a participant has named
a beneficiary in a participation agreement, change agreement, benefi-
ciary designation form or distribution agreement.

(2) When this subsection requires the plan administrator to
order a distribution, the plan administrator shall order the distribution
on the 90th day after a participant’s death:

(3) The plan administrator shall order a distribution to a
primary beneficiary if the beneficiary:

(A) survives the participant; and

(B) is alive on the date of the order.

(4) The plan administrator shall order a distribution to a
secondary beneficiary if:

(A) the secondary beneficiary survives the participant;

(B) the secondary beneficiary is alive on the date of the
order; and

(C) no primary beneficiaries survive the participant.

(5) The plan administrator shall order a distribution in ac-
cordance with subsection (p) of this section if a primary or secondary
beneficiary survives the participant but is not alive on the date of the
order.

(6) This paragraph applies if a participant designates more
than one primary beneficiary and more than one primary beneficiary
survives the participant. The plan administrator shall order the dis-
tribution of the participant’s deferrals and investment income to the
surviving primary beneficiaries in equal shares unless the distribution
agreement provides otherwise. The estates and heirs of the primary
beneficiaries who did not survive the participant and the surviving sec-
ondary beneficiaries, if any, may not receive any benefits.

(7) This paragraph applies if a participant designates more
than one secondary beneficiary, more than one secondary beneficiary
survives the participant, and no primary beneficiary survives the par-
ticipant. The plan administrator shall order the distribution of the par-
ticipant’s deferrals and investment income to the surviving secondary

beneficiaries in equal shares unless the distribution agreement provides
otherwise. The estates and heirs of the primary and secondary benefi-
ciaries who did not survive the participant may not receive any benefits.

(8) The plan administrator shall order the lump-sum pay-
ment to the participant’s estate of the balance of the participant’s de-
ferrals and investment income if:

(A) the participant named a primary and a secondary
beneficiary but neither survived the participant; or

(B) the participant named a primary beneficiary but did
not name a secondary beneficiary and the primary beneficiary did not
survive the participant.

(9) The plan administrator shall order the lump-sum distri-
bution of a participant’s deferrals and investment income to the per-
son entitled to receive the distribution if the person is alive on the date
of the order and the person files a distribution agreement requesting a
lump-sum distribution.

(10) When the plan administrator orders a distribution to a
primary or secondary beneficiary, the plan administrator’s order must
be in accordance with the beneficiary’s distribution agreement so long
as the agreement complies with the sections in this chapter.

(11) This paragraph applies when the plan administrator
orders other than a lump-sum distribution to a primary or secondary
beneficiary and distributions to the participant did not begin before the
participant’s death. Notwithstanding a primary or secondary benefi-
ciary’s distribution agreement, the amount distributed must be calcu-
lated so that the distributions:

(A) will begin no later than December 31 in the year
that the participant would have attained age 70.5 or December 31 of the
year following the participant’s death, whichever is later for a spousal
beneficiary; or

(B) December 31 of the year following the participant’s
death and entire amount must be distributed by the end of the fifth year
following the year of participant’s death for non-spousal beneficiary.

(C) will be made over the life of the person receiving the
distributions or over a period not extending beyond the life expectancy
of the person;

(D) will be made in substantially non-increasing
amounts;

(E) will be made annually or more frequently than an-
nually after the first distribution; and

(F) will satisfy the minimum distribution requirements
of the Internal Revenue Code of 1986 as amended, §457(d)(2),
§401(a)(9), and EGTRRA and associated statutes and regulations.

(12) This paragraph applies when the plan administrator
orders other than a lump-sum distribution to a primary or secondary
beneficiary and distributions to the participant began before the partic-
ipant’s death. Notwithstanding a primary or secondary beneficiary’s
distribution agreement, the amount distributed to the primary or sec-
ondary beneficiary must be calculated so that the distributions:

(A) will be made at least as rapidly as under the method
of distribution selected by the participant; and

(B) will satisfy the minimum distribution requirements
of the Internal Revenue Code of 1986 as amended, §457(d)(2),
§401(a)(9) and EGTRRA.
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(13) If a participant dies before distributions to him began
and the beneficiary or secondary beneficiary entitled to receive the par-
ticipant’s deferrals and investment income is the participant’s surviving
spouse, this paragraph applies.

(A) Paragraph (11) of this subsection applies to the dis-
tributions to the surviving spouse except as specified in this paragraph.

(B) Notwithstanding paragraph (11) of this subsection,
the surviving spouse may delay the start of the receipt of the deferrals
and investment income until a date not later than the date when the
participant would have attained age 70.5.

(C) Notwithstanding paragraph (11) of this subsection,
after a distribution to the surviving spouse begins, the entire amount
must be paid over a period not exceeding the spouse’s life expectancy.

(D) If the surviving spouse dies before distributions to
the spouse begin, then the surviving spouse is a participant for the pur-
pose of paragraph (11) of this subsection.

(14) The plan administrator shall reject a proposed distri-
bution agreement that does not comply with paragraphs (11)-(13) of
this subsection. The plan administrator shall require the amendment
of an existing distribution agreement that does not comply with para-
graphs (11)-(13).

(15) For the purpose of paragraphs (11)-(13) of this sub-
section, life expectancies may not be recalculated annually.

(n) Death of a participant when the participant has not named
a beneficiary.

(1) This subsection applies only when a participant has not
named a beneficiary in a participation agreement, change agreement,
beneficiary designation form, or distribution agreement.

(2) The plan administrator shall order the distribution to
the participant’s estate of the balance of the participant’s deferrals and
investment income.

(o) Death of a beneficiary.

(1) This subsection applies if:

(A) a participant named a beneficiary in a participation
agreement, change agreement, or distribution agreement or a benefi-
ciary designation form;

(B) the participant died;

(C) the beneficiary survived the participant but has
since died;

(D) the plan administrator has ordered, in accordance
with subsection (m) of this section, a distribution to the beneficiary or
would have ordered a distribution to the beneficiary if the beneficiary
had not died; and

(E) the beneficiary did not receive all the participant’s
deferrals and investment income before the beneficiary’s death.

(2) If the deceased beneficiary filed a distribution agree-
ment and the agreement names a primary beneficiary, the plan admin-
istrator shall:

(A) allow the primary beneficiary to have a distribution
which will be made at least as rapidly as under the method of distribu-
tion selected by the participant, and which will also satisfy the mini-
mum distribution requirements of the Internal Revenue Code of 1986
as amended, §457(d)(2), §401(a)(9) and EGTRRA; or

(B) order a lump sum payment to the primary benefi-
ciary’s estate if the primary beneficiary survived the beneficiary who
filed the distribution agreement but is not alive on the date of the order.

(3) If the deceased beneficiary filed a distribution agree-
ment and the agreement names a secondary beneficiary, the plan ad-
ministrator shall order a lump-sum payment to:

(A) the secondary beneficiary if:

(i) the secondary beneficiary is alive on the date of
the order; and

(ii) no primary beneficiary survived the deceased
beneficiary;

(B) the secondary beneficiary’s estate if:

(i) the secondary beneficiary survived the deceased
beneficiary;

(ii) the secondary beneficiary is not alive on the date
of the plan administrator’s order; and

(iii) no primary beneficiary survived the deceased
beneficiary.

(4) The lump-sum payment must be made to the estate of
the deceased beneficiary if:

(A) the deceased beneficiary’s distribution agreement
does not name a beneficiary;

(B) the deceased beneficiary did not file a distribution
agreement; or

(C) no beneficiary named in the deceased beneficiary’s
distribution agreement survived the deceased beneficiary.

(5) When more than one primary or secondary beneficiary
of a deceased beneficiary is entitled to a lump-sum distribution, the
distributions must be made in equal shares unless the deceased benefi-
ciary’s distribution agreement provides otherwise.

(p) Distributions to minors and incompetents.

(1) The plan administrator may authorize the payment of a
distribution to a person or entity other than the participant or beneficiary
otherwise entitled to receive the distribution if satisfactory evidence is
presented to the plan administrator that the participant or beneficiary
is:

(A) a minor; or

(B) has been adjudicated by a court of law as mentally
incompetent and unable to provide a valid release for the payment.

(2) If the conditions of the preceding paragraph are satis-
fied, the plan administrator shall make the distribution payable to the
guardian of the participant or beneficiary.

(3) If no guardian has been appointed and after having ob-
tained a proper release, the plan administrator shall make the distribu-
tion payable to:

(A) the person or entity maintaining custody of the par-
ticipant or beneficiary;

(B) the custodian of the participant or beneficiary under
the Texas Uniform Gifts to Minors Act (Texas Property Code, §141.002
et seq.) if the participant or beneficiary resides in the State of Texas;

(C) the custodian of the participant or beneficiary under
a law similar to the Texas Uniform Gifts to Minors Act if the participant
or beneficiary resides outside the State of Texas; or
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(D) the court of law with jurisdiction over the partici-
pant or beneficiary.

(q) Distributions to missing persons.

(1) This subsection applies when the plan administrator is
unable to determine the location of a participant or beneficiary who is
entitled to a distribution.

(2) When the plan administrator does not know the location
of a participant or beneficiary, the agency coordinator for the partici-
pant or beneficiary must send a certified letter to the last known address
of the participant or beneficiary.

(3) If the certified letter does not result in the discovery of
the location of the participant or beneficiary, the agency coordinator
shall inform the plan administrator and provide proof to the plan ad-
ministrator that the certified letter was sent.

(4) Upon receiving the notification and proof from an
agency coordinator, the plan administrator may direct that all benefits
due the participant or beneficiary be deposited in a qualified invest-
ment product that the plan administrator has specifically designated
for this purpose.

(r) Processing of distributions and emergency withdrawals. A
prior plan [qualified] vendor or TPA shall process distributions and
emergency withdrawals and resolve administrative problems with the
plan administrator within a reasonable length of time, not to exceed the
30th day after receiving a letter of authorization for distributions and
not to exceed the 15th day after receiving a letter of authorization for
emergency withdrawals.

(s) Loans to participants. The plan administrator is authorized
to implement procedures to establish a loan program for the revised
plan in compliance with Code §72(p)(2). Plan loans shall be permit-
ted only from assets deposited in the revised plan. Participants with
account balances in the prior [previous] plan must transfer those bal-
ances to the revised plan in order to qualify for a plan loan.

(1) In accordance with the federal Soldiers’ & Sailors’
Civil Relief Act of 1940, interest will accrue during the period of
suspended payments at the original loan rate or at the rate of six
percent (6%), whichever is less. In no event will interest exceed the
maximum rate permitted by applicable law.

(2) In accordance with Internal Revenue Code §72 (p) and
associated Treasury Regulations at §1.72(p)-1, the Plans will suspend
payments for up to twelve (12) months for non-military leaves of ab-
sence if the Participant is on a bona fide leave of absence and the leave
is either without pay or the Participant’s after-tax pay is less than the in-
stallment payment amount under the terms of the loan. When payments
resume, installment payments may not be less than the amount required
under the terms of the original loan. In no event may the term of the
loan be extended beyond its original due date; accept upon express ap-
proval of the hardship committee. Therefore, the participant must seek
a revised amortization schedule and pay higher monthly payments or
continue the original payment schedule and make one or more addi-
tional payments before the end of the loan term in sufficient amounts
to pay the loan in full when due.

(t) Federal withholding and reporting requirements.

(1) A prior plan [qualified] vendor or TPA shall file all re-
ports required by the Internal Revenue Service (IRS) when any defer-
rals and investment income are distributed or otherwise made available
to a participant or beneficiary. Payments made to a participant dur-
ing the participant’s life must be reported as taxable wages on a Form

1099-R or another appropriate form which may be hereafter promul-
gated by the IRS. Pursuant to the provisions of Internal Revenue Ser-
vice Revenue Ruling 86-109 (1986-2 CB 196), payments to the bene-
ficiary of a deceased participant must be reported on IRS Form 1099-R
(or another appropriate form which may be hereafter promulgated by
the IRS) as taxable income of the beneficiary.

(2) A prior plan [qualified] vendor or TPA shall file an ap-
plication for authorization to act as agent of the State of Texas, or ef-
fective January 1, 1999, the plan, with the District Director of the In-
ternal Revenue Service Center where the prior plan [qualified] vendor
or TPA files its returns. The application shall include Form 2678 - Em-
ployer Appointment of Agent under Section 3504 of the Internal Rev-
enue Code, which shall be supplied by the plan administrator, and shall
be completed and filed in accordance with the instructions set forth in
Internal Revenue Service Publication 1271. The prior plan [qualified]
vendor shall promptly furnish to the plan administrator a copy of such
vendor’s letter of authorization from the Internal Revenue Service ap-
proving the appointment of the prior plan [qualified] vendor as agent.

(3) When reporting to the Internal Revenue Service, the
prior plan [qualified] vendor and TPA shall use the vendor’s Federal
Employer Identification Number and shall comply with all require-
ments of Revenue Procedure 70-6 as set out in Internal Revenue Service
Publication 1271 and as subsequently amplified or superseded by sub-
sequent Revenue Procedures. A prior plan [qualified] vendor may not
use the federal employer identification number of the plan, plan admin-
istrator, TPA, or the State of Texas. Regardless of how many qualified
investment products a prior plan [qualified] vendor sponsors, the ven-
dor must use the same federal employer identification number for all
reports to the Internal Revenue Service.

(4) Federal tax withholding is mandatory for distributions
to participants. A prior plan [qualified] vendor or TPA shall accurately
determine any amounts to be withheld for federal taxes based on a Form
W-4P submitted by the participant at the time of a distribution. If no
Form W-4P is provided, the participant must be considered single with
no dependents. Vendors who maintain participant account balances
in the prior [previous] plan shall provide the required IRC 402(f) safe
harbor notice to all 457 plan participants prior to the payment of an
eligible rollover distribution. The Tax Equity and Fiscal Responsibility
Act does not apply to a deferred compensation plan governed by the
Internal Revenue Code of 1986 as amended, §457 and EGTRRA.

(5) Total death benefits, including life insurance proceeds,
are taxable as ordinary income to the beneficiary and must be reported
on a Form 1099-R in accordance with paragraph (m) of this subsection.

(6) A prior plan [qualified] vendor or TPA shall mail a copy
of all reports filed with the Internal Revenue Service about a participant
or beneficiary to the participant’s or beneficiary’s home address.

(u) Notwithstanding any provisions to the contrary, the option
to receive periodic distributions from a product in the "prior plan" by
a terminated participant or beneficiary whose original distribution be-
gins on or after October 1, 2004 is removed. Effective October 1, 2004,
terminating participants and beneficiaries must transfer all funds to the
revised plan, receive a lump sum distribution of their entire plan bal-
ance, or roll their entire account balance into an account outside of the
prior plan.

§87.19. Reporting and Recordkeeping by Prior Plan Vendors [Qual-
ified Vendors].

(a) Definition of current market value. In this section, the term
"current market value" has the following meanings.

(1) For an investment in a qualified investment product of-
fered by a bank, credit union, or savings and loan association, current
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market value means the amount of deferrals plus investment income
minus withdrawals minus applicable fees.

(2) For an investment in a mutual fund, current market
value means the price of each share at the end of the calendar quarter
multiplied by the number of shares purchased with deferrals and
investment income minus applicable fees.

(3) For an investment in a term life insurance product, the
current market value is usually zero.

(4) For an investment in a life insurance product, current
market value means the cash value of the product minus applicable fees.

(5) For an investment in an annuity, current market value
equals the amount of deferrals plus investment income minus payouts
minus applicable fees. For annuitized accounts, current market value
means the present value of all remaining payments, taking into con-
sideration the prevailing statutory interest rates pursuant to the Texas
Insurance Code, Article 3.28.

(b) Reports to participants or beneficiaries.

(1) Generally.

(A) A prior plan [qualified] vendor shall issue a report
after the end of each calendar quarter to each participant or beneficiary
whose deferrals and investment income are invested in a qualified in-
vestment product offered by the prior plan vendor, except if the invest-
ment is in a product that is annuitized.

(B) The report shall cover all transactions during a cal-
endar quarter.

(C) A prior plan [qualified] vendor shall ensure that the
participant or beneficiary receives the report no later than the 45th day
after the end of each calendar quarter.

(D) The report must show for each qualified investment
product:

(i) the amount of the participant’s or beneficiary’s
deferrals and investment income in the product, including transfers;

(ii) the amount of applied product costs or surrender
charges;

(iii) the date and amount of withdrawals during the
reporting period; and

(iv) the current market value of the participant’s or
beneficiary’s deferrals and investment income.

(2) Investments in life insurance products. The require-
ments of the preceding paragraph apply to investments of deferrals and
investment income in life insurance products except:

(A) the report is due at least once each calendar year
instead of after each calendar quarter; and

(B) the period covered by the report may be either the
calendar year or the product year.

(3) Final reports. If a participant or beneficiary receives a
lump-sum distribution, the prior plan [qualified] vendor or TPA from
whom the lump-sum distribution is made shall issue a final report to
the participant or beneficiary containing the information required in
paragraph (1) of this subsection. The report must accompany the lump-
sum distribution.

(c) Capital category reports. Once each quarter, or more fre-
quently if appropriate, a prior plan [qualified] vendor which is a bank or
savings and loan association shall report to the plan administrator that
financial information regarding capital categories and risk-based ratios

described in §87.7(i)[(j)] and (j)[(k)] of this title (relating to prior plan
vendor participation [Vendor Participation]).

(d) Reports and remittance to the plan administrator.

(1) Frequency and coverage of reportsand payment of fees.
Every vendor in the prior plan that has participant or beneficiary defer-
rals, investment income, and/or annuitized accounts must ensure that
the plan administrator receives a report no later than the 15th day after
the end of each calendar quarter. Every prior plan vendor must also
remit any fees assessed to it by the plan administrator, no later than the
15th day after the end of each quarter. Every vendor must ensure that
the plan administrator receives a special report at the end of the fis-
cal year (August 31st), no later than fifteen days past fiscal year end -
September 15th, in addition to the normal quarterly reporting schedule.
The report must be in the format specified in this subsection and must
cover all transactions during the calendar quarter.

(2) Content of reports. For each participant or beneficiary
whose deferrals and investment income are invested in a qualified in-
vestment product offered by the vendor, the report required by this sub-
section must contain but is not limited to:

(A) the participant’s or beneficiary’s name, agency
code and social security number(s);

(B) a list of the qualified investment products in which
the participant’s or beneficiary’s deferrals and investment income have
been invested even if the investment is in a product that is annuitized;

(C) the amount of monthly deferrals for the reporting
period separated and listed per month;

(D) the interest and other income earned or lost during
the reporting period through the investment of the deferrals and invest-
ment income;

(E) the amount of federal income tax withheld during
the reporting period;

(F) the current market value of each participant’s
or beneficiary’s deferrals and investment income in each qualified
investment product, including annuitized accounts and, including, if
appropriate, the number of shares and per share market value;

(G) the amount of fees that the prior plan [qualified]
vendor charged during the reporting period;

(H) the amount transferred in and out as a result of a
change of product within a company, identified separately by each in-
ternal transfer;

(I) the amount of each plan administrator directed trans-
fer in or out; and

(J) the amount of each separate net distribution to the
participant or beneficiaries, except that multiple payments that fall on
the same day should be combined into one account for quarterly report-
ing purposes.

(K) a report specifying how the fees assessed to the
prior plan vendor by the plan administrator were calculated and the
asset base on which the fee was based.

(3) Format of reports.

(A) All reports must be in the format prescribed by the
plan administrator and follow the DCP quarterly reporting specifica-
tions on a:

(i) 5 1/4 or 3 1/2 inch high quality PC diskette;

(ii) manual form; or
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(iii) electronic file transfer - use of file transfer pro-
tocol (FTP), via the Internet or as an attachment to an electronic mail
(E-mail).

(B) Only prior plan [qualified] vendors with less than
fifty participants are eligible to report on a manual form.

(C) Before a prior plan [qualified] vendor may use a
medium other than a manual form to file a quarterly report with the
plan administrator, the vendor must submit a written request along with
a electronic transfer file, or diskette to the plan administrator. The ERS
must approve and make arrangements with the prior plan [qualified]
vendor prior to testing the electronic file transfer [described in subpara-
graph (A)(v) of this paragraph]. The electronic transfer file, or diskette
must be in the format and contain the information prescribed by the
DCP reporting specifications and contain the information that the plan
administrator requires including the items listed in paragraph (d)(2)(A)
- (J) of this subsection. Failure to submit data in the specified format
will result in the return of the media without processing. If the plan
administrator determines that the electronic transfer file, or diskette is
inadequate, the plan administrator shall ensure that the number of par-
ticipants whose deferrals and investment income are invested at any
given time in the vendor’s qualified investment products does not ex-
ceed 49.

(D) The product types must be defined and coded as
prescribed by the plan administrator and as in the DCP quarterly re-
porting specifications.

(E) If a participant or beneficiary has invested deferrals
and investment income in two or more qualified investment products
offered by the same prior plan [qualified] vendor and the products are
of the same type, then the prior plan vendor must report a cumulative
total of those deferrals and investment income.

(4) A prior plan vendor that fails to submit to the plan ad-
ministrator any required report with an authorized signature or the as-
sessed fee will be subject to [result in a] formal reprimand. After two
[three] formal reprimands, a vendor may be expelled [is subject to sus-
pension or expulsion] from the plan and subject to further liability as
applicable.

(5) Late reports and/or fee payment.

(A) A report or fees are [is] delinquent if the plan ad-
ministrator receives the report and/or fees after the due date.

(B) A report or fees that are [is] received before the due
date but which are [is] returned to the vendor for completion or cor-
rection are [is] delinquent if the plan administrator does not receive the
completed or corrected version of the report or correct amount of fees
within 10 days after the original due date.

(e) Recordkeeping. A prior plan [qualified] vendor shall retain
records concerning investments in each qualified investment product
by each participant. The records must be retained until the expiration
of the second year after the prior plan vendor has distributed all the
participant’s deferrals and investment income.

(f) Quarterly reconciliation. In accordance with
§87.3(b)(3)(H) of this title (relating to Participation by State
Agencies), an agency coordinator may be [is] responsible for balanc-
ing participant and beneficiary records and reconciling those records
with the data provided by qualified vendors and the plan administrator.
Prior plan vendors [Vendors] shall assist the plan administrator and
state agencies with correcting and explaining any discrepancies.
Failure to assist the plan administrator and state agencies with this
reconciliation will be considered a rules violation, and the plan

administrator may take appropriate action under §87.21 of this title
(relating to Remedies).

§87.21. Remedies.

(a) Remedies for violations of the sections in this chapter.

(1) The plan administrator may cancel a product contract,
change agreement, participation agreement, exercise any available
remedy under applicable law, or combination of the preceding when a
prior plan [qualified] vendor uses methods that violate the sections in
this chapter to obtain investments in the prior plan vendor’s qualified
investment products.

(2) The plan administrator may expel a prior plan [quali-
fied] vendor from the plan or suspend its right to receive new deferrals
and investment income when the prior plan vendor or revised plan ven-
dor violates the sections in this chapter.

(3) The plan administrator may prohibit an employee of a
prior plan [qualified] vendor or a vendor representative from further
solicitation or acceptance of deferred compensation business when the
employee or representative violates the sections in this chapter.

(4) If a prior plan [qualified] vendor does not notify the plan
administrator by no later than the 30th day after a change in vendor
status, the plan administrator shall expel the prior plan vendor. For the
purpose of this paragraph, the term "change in vendor status" means
the events covered by §87.7(e)[(f)] of this title (relating to prior plan
vendor participation [Vendor Participation]).

(5) The plan administrator may [shall suspend or] expel a
prior plan [qualified] vendor that does not file reports [a report] with
and remit all fees it owes to the plan administrator for any two quarters
in a 12-month period.

(6) The plan administrator may [shall suspend or] expel
a non-filer that files two or more reports or remits two or more fee
payments to the plan administrator after the due date specified within
§87.19(d)(1) [§87.19(c)(1)] of this title (relating to Reporting and
Record Keeping by prior plan vendors [Qualified Vendors]) within a
12-month period.

(7) The plan administrator may [suspend or] expel a prior
plan [qualified] vendor who fails to comply with the DCP quarterly re-
porting specifications and rules on reporting for any two quarters within
a 12-month period.

(8) The plan administrator may [suspend or] expel a prior
plan [qualified] vendor whose failure to comply with the requirements
in §87.7(i)[(j)] or (j)[(k)] of this title (relating to prior plan vendor par-
ticipation and to §87.17 of this title (relating to Distributions) [Vendor
Participation)] was:

(A) intentional;

(B) caused by a reckless disregard of the requirements;

(C) due to gross negligence; or

(D) due to negligence.

(9) For violations not specifically mentioned in this sub-
section, the plan administrator may reprimand, suspend, expel, or oth-
erwise discipline a prior plan [qualified] vendor, employee of a prior
plan [qualified] vendor, or vendor representative.

(10) The plan administrator may suspend or expel a prior
plan vendor who fails to remit to the plan administrator plan fees by
the due date.
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(11) [(10)] The plan administrator may determine the ef-
fective date of an expulsion, termination, prohibition, or cancellation
when the plan administrator:

(A) expels a prior plan [qualified] vendor or terminates
a prior plan [qualified] vendor’s participation in the plan;

(B) prohibits a vendor representative or an employee of
a prior plan [qualified] vendor from further solicitation or acceptance
of deferred compensation business; or

(C) cancels a product contract, change agreement, par-
ticipation agreement, or combination of the preceding.

(12) [(11)] When the plan administrator suspends a prior
plan [qualified] vendor’s participation in the plan, the plan administra-
tor may determine the effective date and termination date of the sus-
pension.

(b) Transfers from prior plan [qualified] vendors that violate
the sections in this chapter.

(1) If the plan administrator expels a prior plan [qualified]
vendor from the plan, the plan administrator shall initiate a transfer
of all deferrals and investment income from the prior plan vendor in
accordance with §87.15(c) and (d) of this title (relating to Transfers).

(2) If the plan administrator cancels a product contract,
change agreement, participation agreement, or combination of the
preceding, the plan administrator shall take the action specified in
paragraph (1) of this subsection except the transfers must be limited
to the deferrals and investment income governed by the contracts or
agreements.

(3) If the plan administrator suspends a prior plan [quali-
fied] vendor from participation in the plan, the plan administrator may
take the actions specified in paragraph (1) of this subsection. Whether
the plan administrator takes those actions or not, the prior plan [quali-
fied] vendor shall continue to file the reports and pay fees required by
the sections in this chapter. The plan administrator shall order the ex-
pulsion of a suspended vendor that does not file the required reportsor
pay the required fees.

(4) If a prior plan [qualified] vendor is expelled from the
plan, the prior plan vendor may not apply for reinstatement in the plan.

(5) If the plan administrator suspends a prior plan [quali-
fied] vendor, an employee of a prior plan [qualified] vendor, or a ven-
dor representative, the suspension shall last for at least 24 months after
the effective date of the suspension.

(6) If the plan administrator expels a prior plan [qualified]
vendor for violating the provisions of this chapter, the expelled vendor
may not charge or permit to be charged a fee or penalty to participants,
the plan or plan administrator for transfers made after the notice of
termination.

(c) Continuation of life insurance coverage.

(1) This subsection applies when the plan administrator ter-
minates the participation in the plan of a life insurance company or life
insurance product.

(2) In this subsection, the term "terminated life insurance
product" means a life insurance product that is no longer a qualified
investment product because of a termination specified in paragraph (1)
of this subsection.

(3) A participant whose deferrals and investment income
were invested in a terminated life insurance product may continue life
insurance coverage with the insurance company offering the terminated
life insurance product.

(4) If an insurance company has not been terminated from
participation in the plan, this paragraph applies. The company must
offer continuing life insurance coverage to each participant whose de-
ferrals and investment income were invested in a terminated life insur-
ance product offered by the company. The insurance company shall
offer continuing coverage in:

(A) an existing qualified investment product that is
comparable to the terminated life insurance product; and

(B) a life insurance product that is not a qualified in-
vestment product but is comparable to the terminated life insurance
product.

(5) If an insurance company has been terminated from par-
ticipation in the plan, this paragraph applies. The company shall offer
continuing life insurance coverage to each participant whose deferrals
and investment income were invested in a terminated life insurance
product offered by the company. The insurance company must offer
continuing coverage in a life insurance product that is comparable to
the terminated life insurance product in which the participant’s defer-
rals and investment income were invested.

(6) If a participant continues life insurance coverage in a
life insurance product that is not a qualified investment product, the
participant must pay the premiums for the product directly to the in-
surance company. The premiums may not be paid with deferrals or
investment income.

(7) A participant may exercise the participant’s right to
continue life insurance coverage only if the participant mails to the
prior plan [qualified] vendor written notice of intention to continue
the coverage. The written notice must be postmarked no later than the
60th day after the effective date of the termination of participation in
the plan. However, an insurance company may increase the 60-day
time limit for a participant or for all participants.

(8) When a participant elects to continue life insurance
coverage, the life insurance company offering the product via which
the participant is continuing coverage may not:

(A) refuse to continue the life insurance;

(B) require a postponement or an interruption in cover-
age for any length of time;

(C) require the participant to provide evidence of insur-
ability;

(D) require the participant to apply for coverage;

(E) discriminate in any manner against the participant
because the plan administrator terminated the participation in the plan
of the company or its life insurance product;

(F) treat the participant differently than the company
would treat a non-participant with the same life insurance coverage;
or

(G) increase the premiums charged to the participant
solely because the participant elected to continue coverage.

(9) An insurance company must ensure that each partici-
pant entitled to continue life insurance coverage under this subsection
receives written notice of the participant’s right by no later than the
30th day after the plan administrator mails notice to the company of a
termination described in paragraph (1) of this subsection.

(10) If an insurance company does not comply with para-
graph (9) of this subsection, then a participant may exercise the partici-
pant’s right to continue life insurance coverage up to the 60th day after
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the insurance company actually mails written notice to the participant
containing a full explanation of the participant’s rights.

(d) Disciplinary procedures.

(1) The plan administrator may act without a prior hearing
when necessary to remedy or protect either the plan or participants from
an imminent or actual violation of the sections in this chapter.

(2) The plan administrator may refer violations of the sec-
tions in this chapter or noncompliance with a prior plan [qualified] ven-
dor’s contractual obligations to the attorney general for appropriate ac-
tion.

(e) A prior plan [qualified] vendor’s failure to act.

(1) A prior plan [qualified] vendor shall reimburse the State
of Texas, or effective January 1, 1999, the trust, for a financial loss that
results from the vendor’s failure to process a request for a transfer in a
reasonable time, not to exceed 30 days.

(2) A prior plan [qualified] vendor shall reimburse a partic-
ipant for a financial loss that results from the prior plan vendor’s failure
to process a distribution or transfer in a reasonable time, not to exceed
30 days.

(f) Misrepresentations of qualified investment products.

(1) A prior plan [qualified] vendor is responsible for an in-
tentional or unintentional misrepresentation or misstatement of any at-
tribute of the vendor’s qualified investment products by an employee
of the prior plan vendor or by a vendor representative. This paragraph
applies even if the prior plan vendor did not authorize the misrepresen-
tation or misstatement.

(2) The plan administrator may bind a prior plan [qualified]
vendor to a misrepresentation or misstatement by the prior plan ven-
dor’s employees or [vendor] representatives of an attribute of the prior
plan vendor’s qualified investment products if the attribute as misrep-
resented or misstated is more advantageous to the participant than the
attribute would be if it had been accurately depicted.

(g) Alternative action by the plan administrator.

(1) This subsection applies when a section in this chap-
ter requires or permits the plan administrator to terminate a prior plan
[qualified] vendor’s participation in the plan or expel a prior plan [qual-
ified] vendor from the plan.

(2) In lieu of imposing the termination or expulsion, the
plan administrator may:

(A) prohibit a prior plan [qualified] vendor from receiv-
ing additional deferrals and investment income;

(B) discipline a prior plan [qualified] vendor;

(C) impose special requirements on a prior plan [quali-
fied] vendor;

(D) take other appropriate action; or

(E) perform a combination of the actions listed in sub-
paragraphs (A)-(D) of this paragraph.

(3) Paragraph (2) of this subsection applies only if the plan
administrator determines that alternative action is in the best interests
of the plan.

(h) Violations of state insurance or securities laws. The plan
administrator shall refer possible violations of state insurance or secu-
rities laws or regulations to the Texas Department of Insurance or the
State Securities Board for appropriate action.

§87.25. Transition.

(a) This subsection applies only to activities, investment prod-
ucts, prior plan vendors’ participation in the plan, and documents that
the plan administrator approved before May 7, 1990. A prior plan
[qualified] vendor must comply with the substantive requirements of
the sections in this chapter by July 1, 1990, to the extent that com-
pliance with the requirements is a precondition for obtaining the plan
administrator’s approval of activities, investment products, prior plan
vendors’ participation in the plan, or documents. Compliance is re-
quired notwithstanding the plan administrator’s approval of the activi-
ties, investment products, prior plan vendors’ participation in the plan,
or documents before the May 7, 1990. If a prior plan [qualified] ven-
dor does not comply by July 1, 1990, the plan administrator shall take
appropriate disciplinary action.

(b) A prior plan [qualified] vendor is deemed to consent to
each provision and requirement in the sections of this chapter unless
the plan administrator receives written notice from the prior plan ven-
dor by no later than May 18, 1990, that the prior plan vendor is termi-
nating its participation in the plan effective no later than July 17, 1990.
If the plan administrator timely receives the notice from a prior plan
vendor:

(1) the prohibition against the charging of fees for volun-
tary termination from the plan in §87.7(f)[(g)] of this title (relating to
prior plan vendor participation [Vendor Participation]) does not apply
to the prior plan vendor’s qualified investment products; and

(2) §87.7(f)[(g)] of this title (relating to prior plan vendor
participation [Vendor Participation]) does not provide participants with
the right to continue their life insurance coverage, although the terms of
a particular life insurance product or state or federal law may provide
the participants with the right to continue their insurance coverage.

§87.31. Revised Plan.

(a) Applicability.

(1) This section applies to the State of Texas Deferred
Compensation Plan as revised and adopted by the Employees Retire-
ment System of Texas effective September 1, 2000, and filed with the
Secretary of State. The plan as revised and adopted is incorporated in
this section by reference and is referred to in this section as "the revised
plan." Copies of the revised plan may be obtained upon request.

(2) This section also applies to the State of Texas Deferred
Compensation Plan as adopted by the Employees Retirement System
of Texas effective January 1, 1991, and as amended prior to adoption
of the revised plan. The 1991 plan is referred to in this section as "the
prior [previous] plan." Except as otherwise provided in this section,
the provisions of §87.1 through 87.29 of this title continue to apply to
participation agreements, distribution agreements, and prior plan ven-
dor contracts entered into pursuant to provisions of the prior [previous]
plan.

(3) This section takes effect September 1, 2000 and shall
apply to deferrals and transfers which take place on or after September
1, 2000.

(b) Administration of the revised plan.

(1) The plan administrator shall administer the revised plan
in the manner provided in the plan and §87.3 of this title (relating to
Administrative and Miscellaneous Provisions).
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(2) The provisions of §87.15 of this title (relating to Trans-
fers) shall apply to the authority of the plan administrator to make trans-
fers under the revised plan. Limitations on the plan administrator im-
posed in §87.7(b)(1) (relating to prior plan vendor participation [Ven-
dor Participation]) and §87.9(b)(1) (relating to Investment Products) of
this title shall not apply to administration of the revised plan.

(3) A participant shall select a single manner of distribution
and a single date of distribution of all of the participant’s investments
in the revised plan.

(4) The plan administrator may assess a fee if necessary to
cover the costs of administering the revised plan.

(5) If a participant has not selected an investment product
to receive deferrals, the deferrals shall be invested in a [money market
account or such other] product selected by the plan administrator in its
sole discretion. Balances in the revised plan may not be transferred to
the prior [previous] plan.

(6) Deferrals and transfers to the revised plan shall be ac-
cepted by the revised plan beginning on the effective date of this sec-
tion.

(c) Change of name or legal status by a revised plan vendor. If
a revised plan vendor’s name or legal status changes through merger,
sale, dissolution, or any other means, the revised plan vendor must no-
tify the plan administrator in writing no later than the 30th day after
the change. The notice must contain a detailed description of the trans-
action that causes the change. If a notice requirement in a contract
between the revised plan vendor and the plan administrator is different
than required in this paragraph, then the notice should be made in ac-
cordance with the contractual provision.

(d) [(c)] Transition from the prior [previous] plan.

(1) On the effective date of this section, the plan adminis-
trator shall cease to accept deferrals to investment products approved
under the prior [previous] plan, with the exception of life insurance
products, to which deferrals may be continued as necessary to main-
tain the life insurance.

(2) A participant with an account balance in investment
products approved under the prior [previous] plan may elect to main-
tain the balance in those products or to transfer the balance to one or
more products approved under the revised plan. Annuitized and life
insurance products may not be transferred to the revised plan. Bal-
ances transferred to a product approved under the revised plan may not
be transferred to a product approved under the prior [previous] plan.
Transfer of funds to the revised plan that are in distribution must be
paid out over a uniform term. A participant may not transfer funds from
one prior plan vendor [qualified vendor] in the prior [previous] plan to
another prior plan [qualified] vendor in the prior [previous] plan.

(3) Notwithstanding the provisions of paragraph (2) of this
subsection, the plan administrator may require that an account balance
in an investment product be transferred from such product approved
under the prior [previous] plan to a product(s) approved under the re-
vised plan if the plan administrator determines it is in the best interests
of the plan.

(4) On the effective date of this section, prior plan vendors
and vendor representatives of qualified investment products under the
prior [previous] plan shall cease solicitation of business for such prod-
ucts from participants and employees.

(5) Distribution agreements for investment products in the
prior [previous] plan filed on or after the effective date of this section
shall use the same beginning date, duration and frequency for all prior
plan vendors and investment products.

(6) A beneficiary designation form filed with the admin-
istrator of the revised plan applies only to those funds that have been
transferred to the revised plan.

(7) Termination and resumption of deferrals.

(A) An employee may voluntarily terminate additional
deferrals by providing appropriate notice to the TPA.

(B) An employee who has terminated additional defer-
rals, but who has not separated from service, may resume deferrals by
re-enrolling in the revised plan.

(e) Audits. The plan administrator or its designee may audit
or cause an audit to be performed of a revised plan vendor related to
the vendor’s participation in the plan.

§87.33. The Economic Growth and Tax Relief and Reconciliation Act.
(a) The Economic Growth and Tax Relief and Reconciliation

Act of 2001 (referred to as "EGTRRA" and/or "Act") allows a plan
administrator to amend eligible 457 deferred compensation plans to
provide additional benefits to participants. The following resolutions
set forth the decisions and provisions effective January 1, 2002.

(b) Applicability.

(1) This section applies to the State of Texas Deferred
Compensation 457 Plan as revised and adopted by the Employees
Retirement System of Texas effective September 1, 2000, and filed
with the Secretary of State. The plan as revised and adopted is
incorporated into this section. Copies may be obtained upon request.

(2) This section also applies to the State of Texas Deferred
Compensation 457 Plan adopted by the Employees Retirement System
of Texas effective January 1, 1991, and as amended prior to adoption
of the revised plan. The 1991 plan is referred to in this section as the
"prior [previous] plan." Except as otherwise provided in this section,
the provisions of §§87.1 through 87.31 of this title continue to apply to
participation agreements, distribution agreements, and prior plan ven-
dor contracts entered into pursuant to applicable provisions of the prior
[previous] plan.

(3) This section takes effect January 1, 2002 and shall apply
to deferrals, transfers/rollovers and distributions that take place on or
after January 1, 2002.

(c) Administration of the revised plan. The plan administrator
shall administer the revised plan in the manner provided in the plan
and §87.3 of this title (relating to Administrative and Miscellaneous
Provisions).

(d) Catch-up contributions during the three years prior to nor-
mal retirement age are increased to twice the applicable deferral limit.

(e) A participant age 50 or older during any calendar year shall
be eligible to make additional pre-tax contributions in accordance with
Internal Revenue Code §414(v) applicable to 457 plans, in excess of
normal deferral amounts. A participant who elects to defer contribu-
tions under the normal catch-up provisions may not also defer under
the special catch-up and Internal Revenue Code §414(v).

(f) Plan Loans - The plan administrator is authorized to im-
plement procedures to establish a loan program for the revised plan.
Plan loans shall be permitted only from assets deposited in the revised
plan. Participants with account balances in the prior [previous] plan
must transfer those balances to the revised plan in order to qualify for
a plan loan.

(g) Distributions.

(1) Change or Cancellation of Irrevocable Distribution
Elections - A participant or a beneficiary of a participant who
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previously filed an irrevocable distribution election under the prior
[previous] plan or under the revised plan may change that distribution
election or cancel that distribution election by notifying the plan
administrator. Such notification must be in writing and received by the
plan administrator at least 30 days prior to the scheduled distribution
date.

(2) Purchase of Service - A participant may request a
trustee-to-trustee transfer of assets from the prior [previous] plan or
the revised plan to a governmental defined benefit plan in the same
state or another state for the purchase of permissible service credit (as
defined in Internal Revenue Code §415(n)(3)(A)) under such plan or
a repayment to which Internal Revenue Code §415 does not apply by
reason of subsection (k)(3) thereof.

(3) The TPA and prior plan vendors [Vendors] who main-
tain participant account balances in the prior [previous] plan shall pro-
vide the required Internal Revenue Code §402(f) safe harbor notice to
all 457 plan participants prior to the payment of an eligible rollover
distribution.

(h) Cessation of Deferrals upon Emergency Withdrawal - If the
plan administrator approves a participant’s request for an emergency
withdrawal, the participant must agree to cease all deferrals, except de-
ferrals to life insurance products, to both this plan and the Texa$aver
401(k) plan for six months following the approval. Participants who
were required to suspend deferrals as a result of an emergency with-
drawal and whose suspension has equaled or exceeded 6 months as of
January 1, 2002 may elect to resume contributions by re-enrolling in
the revised plan.

(i) Qualified Domestic Relations Orders - Upon receipt of a
certified copy of a qualified domestic relations order, the plan admin-
istrator may distribute to an alternate payee in a lump sum immediate
distribution, the proceeds as directed by the order. The plan adminis-
trator shall develop procedures for the implementation of this section.

(j) The normal maximum amount of deferrals is increased to
the lesser of $13,000M [$12,000] (as periodically adjusted in accor-
dance with Internal Revenue Code §457(e)(15)) or 100% of a partici-
pant’s includible compensation.

(k) At a participant’s request, the plan administrator shall
process a trustee-to-trustee transfer of an eligible rollover distribution
upon receipt of appropriate instructions from the receiving plan.

§87.34. Independent Investment Advice.

(a) The plan administrator may offer independent investment
advice through a qualified independent advisor in accordance with ap-
plicable federal regulations.

(b) Payment for independent investment advice is allowed
only from the revised plan.

(c) [(b)] Applicability.

(1) This section applies to the Texa$aver 401(k) Plan and
Texa$aver 457 Plan, as amended and adopted by the Employees Re-
tirement System of Texas.

(2) The investment advisor(s) used by the plan administra-
tor must meet reasonable qualifications, and agree to act as a fiduciary
on behalf of the participants.

(3) Payments for investment advice under this rule may
only be made when the plan administrator has determined that it con-
siders the payment to be a reasonable plan expense.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404491
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Earliest possible date of adoption: August 22, 2004
For further information, please call: (512) 867-7125

♦ ♦ ♦
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 801. LOCAL WORKFORCE
DEVELOPMENT BOARDS
SUBCHAPTER C. BOARD CONTRACTING
GUIDELINES

40 TAC §§801.57 - 801.60

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed new sections, submitted by the Texas
Workforce Commission have been automatically withdrawn. The
new sections as proposed appeared in the January 9, 2004 is-
sue of the Texas Register (29 TexReg 344).

Filed with the Office of the Secretary of State on July 13, 2004.

TRD-200404502

♦ ♦ ♦
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
The Texas Department of Agriculture (the department) adopts
amendments to §§20.1, 20.3, 20.10, 20.16, 20.20, and 20.22
in Chapter 20 Subchapters A, B and C, concerning cotton pest
control, without changes to the proposal published in the June
11, 2004, issue of the Texas Register (29 TexReg 5697). The
amendments are adopted with the intent to clarify certain termi-
nology and formalize current practices. The amendments are
also adopted to provide cotton stalk destruction dates more ap-
propriate to local growing conditions, increasing compliance and
streamlining extension procedures. The amendments further
benefit the public by minimizing the risk of artificial re-infesta-
tion of a restricted area by boll weevils, thereby protecting the
investment that cotton producers and the State of Texas have
made to eradicate the pest. Sections 20.1, 20.3, 20.10, 20.16,
20.20, and 20.22 are adopted without changes and will not be
republished.

Terms in §20.1 have been eliminated or modified for clarification
purposes. Language has been added to §20.3 (b)(1) related to
violations and enforcement actions to provide for current depart-
ment practices and procedures. The amendment to §20.10 cor-
rects the scientific name for the boll weevil. The amendments
to §20.16 clarify the exceptions to restrictions. The boundaries
for Zone 2, Areas 3 and 4, are amended in §20.20 (b) (4) in re-
sponse to a request from that zone’s Cotton Producers Advisory
Committee (CPAC). Stalk destruction requirements in §20.22 (a)
for Zone 9 are changed at the request of their CPAC to require
only shredding and to establish a stalk destruction deadline of
February first. The figure containing the stalk destruction dead-
lines has been simplified by the deletion of planting dates, which
are not set for many zones and are not used for regulatory pur-
poses.

Language in §20.22 related to alternative methods of destruc-
tion has been eliminated because past rule changes have set
non-hostability as the standard for destruction in zones 1-8, a
change that makes this option irrelevant for those zones. Any
alternative methods of destruction in zones 9 and 10 will be con-
sidered by the CPAC and appropriate rule changes can be made
at that time. In §20.22 (b) (6), re-growth is included as a basis for
individual extensions for cotton that had been previously brought
into compliance with stalk destruction requirements.

The department is adopting a new §20.22 (c) to provide for cur-
rent department practices and procedures. This new section

gives the department the option of suspending enforcement ac-
tivities in any zone, area, or county when weather or other condi-
tions (including possible homeland security issues) temporarily
prevent enforcement activities. Changes in §20.22(d) are made
to clarify the cut-off date for the accrual of penalties.

Comments were received from the South Texas Cotton and
Grain Association, Inc. (STCGA) and Cotton and Grain Produc-
ers of the Lower Rio Grande Valley, Inc. The STCGA indicated
support for changes intended to make the rules consistent
with the new criterion that defines cotton stalk destruction to
mean "rendered non-hostable" and also supported moving the
northern part of Aransas County to Zone 2, Area 4. STCGA fur-
thermore recommended that §20.22 (d) be changed to provide
for a host fee period beginning on the stalk destruction date and
extending until February 1 of the following year. The Lower Rio
Grande Valley, Inc. requested additions to §20.22 (d) specifying
that cotton may not be planted before February 1 of each year
to maintain a host free period. These requested changes are
not included in the sections as adopted because the department
believes these are substantive changes requiring notice to
affected entities and individuals and an opportunity for public
comment prior to adoption. In addition, the recommendation to
specify that cotton not be planted before February 1 of each
year is not included in the rule adoption because February 1
may not be an appropriate planting date for all zones across the
state. The department will, however, take the comments under
consideration for future rulemaking.

SUBCHAPTER A. GENERAL PROVISIONS
4 TAC §20.1, §20.3

The amendments are adopted in accordance with the Texas
Agriculture Code (the Code), §74.006, which provides the
department with the authority to adopt rules as necessary for
the effective enforcement and administration of Chapter 74,
Subchapter A; §74.004 which provides the department with the
authority to establish regulated areas, dates and appropriate
methods of destruction of stalks, other cotton parts and products
of host plants for cotton pests; and §74.122, which provides
the department with the authority to adopt rules relating to
quarantining areas of Texas that are infested with the boll
weevil, including rules addressing the storage and movement of
regulated articles into and out of a quarantined area.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404481
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Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 1, 2004
Proposal publication date: June 11, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER B. QUARANTINE
REQUIREMENTS
4 TAC §20.10, §20.16

The amendments are adopted in accordance with the Texas
Agriculture Code (the Code), §74.006, which provides the
department with the authority to adopt rules as necessary for
the effective enforcement and administration of Chapter 74,
Subchapter A; and §74.122, which provides the department
with the authority to adopt rules relating to quarantining areas
of Texas that are infested with the boll weevil, including rules
addressing the storage and movement of regulated articles into
and out of a quarantined area.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404482
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 1, 2004
Proposal publication date: June 11, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.20, §20.22

The amendments are adopted in accordance with the Texas
Agriculture Code (the Code), §74.006, which provides the
department with the authority to adopt rules as necessary for
the effective enforcement and administration of Chapter 74,
Subchapter A; §74.004 which provides the department with the
authority to establish regulated areas, dates and appropriate
methods of destruction of stalks, other cotton parts and products
of host plants for cotton pests; and §74.122, which provides
the department with the authority to adopt rules relating to
quarantining areas of Texas that are infested with the boll
weevil, including rules addressing the storage and movement of
regulated articles into and out of a quarantined area.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404483

Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 1, 2004
Proposal publication date: June 11, 2004
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 1. ADMINISTRATION
SUBCHAPTER A. GENERAL POLICIES AND
PROCEDURES
10 TAC §1.17

The Texas Department of Housing and Community Affairs (the
Department) adopts new §1.17, without changes, as published in
the May 28, 2004 issue of the Texas Register (29 TexReg 5225),
concerning Alternative Dispute Resolution and Negotiated Rule-
making.

The purpose of this new section is, in accordance with Chap-
ter 2306.082, Texas Government Code, to implement a policy
to encourage the use of appropriate alternative dispute resolu-
tion procedures under the Governmental Dispute Resolution Act,
Chapter 2009, Texas Government Code, to assist in the resolu-
tion of disputes under the Department’s jurisdiction and the use
of negotiated rulemaking procedures under Chapter 2008, Texas
Government Code, for the adoption for Department rules.

No comments were received concerning this new rule.

The new section is adopted pursuant to the authority of the Texas
Government Code, Chapter 2306.

The new section affects no other code, article or statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9, 2004.

TRD-200404474
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective date: July 29, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-4595

♦ ♦ ♦
CHAPTER 35. MULTIFAMILY HOUSING
REVENUE BOND RULES
10 TAC §§35.1 - 35.10

The Texas Department of Housing and Community Affairs (the
"Department") adopts, with changes, the proposed new §§35.1 -
35.10, concerning the Multifamily Housing Revenue Bond Rules,
as published in the May 28, 2004, issue of the Texas Register
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(29 TexReg 5227). These new sections are proposed in order to
implement changes that will effectively improve the 2005 Private
Activity Bond Program.

The scope of the public comment concerning the Multifamily
Housing Revenue Bond Rules pertains to the following sections:

SUMMARY OF COMMENT RECEIVED UPON PUBLICATION
OF THE PROPOSED RULES IN THE TEXAS REGISTER AND
COMMENTS PROVIDED AT PUBLIC HEARINGS HELD BY
THE DEPARTMENT ON ITEMS THAT RELATE DIRECTLY TO
THE MULTIFAMILY HOUSING REVENUE BOND RULES.

§35.6(d)(4) - Pre-Application Scoring Criteria; Quality and
Amenities

Comment:

Comments from Vinson and Elkins suggested that the following
be added: If there are changes to the Application prior to clos-
ing that have an adverse effect on the score and ranking order
and that would have resulted in the Application being placed be-
low another Application in the ranking, the Department will ter-
minate the Application and return the reservation to the Texas
Bond Review Board (with the exception of changes to deferred
developer’s fees and support or opposition points). Substitutions
in amenities will be allowed as long as the overall score is not af-
fected

Department Response:

The Department currently includes this language in §35.6(g) -
Evaluation Criteria. To clarify which section the language per-
tains to, it will be restated here.

§35.6(d)(4) - Quality and Amenities (maximum 34 points) Acqui-
sition / Rehab will receive double points not to exceed 34 points).
(If there are changes to the Application prior to closing that have
an adverse effect on the score and ranking order and that would
have resulted in the Application being placed below another Ap-
plication in the ranking, the Department will terminate the Ap-
plication and return the reservation to the Texas Bond Review
Board (with the exception of changes to deferred developer’s
fees and support or opposition points). Substitutions in ameni-
ties will be allowed as long as the overall score is not affected.)

Board Response:

Department Response Accepted

§35.6(d)(5) - Pre-Application Scoring Criteria; Tenant Services

Comment:

Comments from Vinson and Elkins suggested the following be
added: Tenant Services shall include only direct costs (tenant
service contract amount, supplies for services, internet connec-
tions, initial cost of computer equipment, etc…). Indirect costs
such as overhead and utility allocations may not be included.

Department Response:

The Department agrees and will add the language to clarify what
costs can be included in the tenant service expense.

Tenant Services (Tenant Services shall include only direct costs
(tenant services contract amount, supplies for services, internet
connections, initial cost of computer equipment, etc…). Indi-
rect costs such as overhead and utility allocations may not be
included).

(A) $10.00 per Unit per month (10 points);

(B) $7.00 per Unit per month (5 points);

(C) $4.00 per Unit per month (3 points).

Board Response:

Department Response Accepted.

§35.6(d) - Pre-application Scoring Criteria; Acquisition / Reha-
bilitation Developments

Comment:

Suggestion to giving acquisition / rehab developments ten (10)
points and allowing demolition of old buildings and new construc-
tion of the same number of units if allowed under current local
codes or less units in compliance with local codes to be consid-
ered under the definition of acquisition / rehab.

Department Response:

The Department agrees this would be a good addition to further
the preservation of at-risk developments.

Acquisition / Rehabilitation Developments will receive ten (10)
points. This will include the demolition of old buildings and new
construction of the same number of units if allowed by local
codes or less units to comply with local codes (not to exceed
250 total units).

Board Response:

Department Response Accepted. §35.6(d)(4) - Pre-application
Scoring Criteria; Quality and Amenities

Comment / Department Response:

Staff recommended an administrative change to the award of
points for qualities and amenities.

Quality and Amenities ((maximum 34 points) Acquisition / Rehab
(with no demolition / new construction) will receive double points
not to exceed 34 points). Applications in which Developments
provide specific qualities and amenities at no extra charge to the
tenant will be awarded points as follows:

Board Response:

Department Response Accepted.

The adopted new sections are proposed pursuant to the author-
ity of the Texas Government Code, Chapter 2306.

The adopted new sections affect no other code, article or statue.

§35.1. Introduction.

The purpose of this Chapter 35 is to state the Texas Department of
Housing and Community Affairs (the "Department") requirements for
issuing Bonds, the procedures for applying for multifamily housing
revenue Bond financing, and the regulatory and land use restrictions
imposed upon Developments financed with the issuance of Bonds for
the 2005 Private Activity Bond Program Year. The rules and provi-
sions contained in Chapter 35, of this title are separate from the rules
relating to the Department’s administration of the Housing Tax Credit
Program. Applicants seeking a tax credit allocation should consult the
Department’s Qualified Allocation Plan and Rules ("QAP"), in effect
for the program year for which the Housing Tax Credit application will
be submitted.

§35.2. Authority.

The Department receives its authority to issue Bonds from Chapter
2306 of the Texas Government Code (the "Act"). All Bonds issued by
the Department must conform to the requirements of the Act. Notwith-
standing anything herein to the contrary, tax-exempt Bonds which are
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issued to finance the Development of multifamily rental housing are
specifically subject to the requirements of the laws of the State of Texas,
including but not limited to the Act, Chapter 1372 of the Texas Govern-
ment Code relating to Private Activity Bonds, and to the requirements
of the Code (as defined in this chapter).

§35.3. Definitions.

The following words and terms, when used in the chapter, shall have
the following meaning, unless context clearly indicates otherwise.

(1) Applicant--means any Person or Affiliate of a Person
who is a member of the General Partner, who files a Pre-Application or
full Application with the Department requesting the Department issue
Bonds to finance a Development.

(2) Application--means an Application, in the form pre-
scribed by the Department, filed with the Department by an Applicant,
including any exhibits or other supporting material.

(3) Board--means the Governing Board of the Department.

(4) Bond--means an evidence of indebtedness or other obli-
gation, regardless of the sources of payment, issued by the Department
under the Act, including a bond, note, or bond or revenue anticipation
note, regardless of whether the obligation is general or special, nego-
tiable, or nonnegotiable, in bearer or registered form, in certified or
book entry form, in temporary or permanent form, or with or without
interest coupons.

(5) Code--means the Internal Revenue Code of 1986, as
amended from time to time, together with any applicable regulations,
rules, rulings, revenue procedures, information statements or other of-
ficial pronouncements issued by the United States Department of the
Treasury or the Internal Revenue Service.

(6) Development--means property or work or a develop-
ment, building, structure, facility, or undertaking, whether existing,
new construction, remodeling, improvement, or rehabilitation, that
meets or is designed to meet minimum property standards required
by the Department for the primary purpose of providing sanitary,
decent, and safe dwelling accommodations for rent, lease, or use by
individuals and families of Low Income and Very Low Income and
Families of Moderate Income in need of housing. The term includes:

(A) buildings, structures, land, equipment, facilities, or
other real or personal properties that are necessary, convenient, or de-
sirable appurtenances, including streets, water, sewage facilities, util-
ities, parks, site preparation, landscaping, stores, offices, and other
non-housing facilities, such as administrative, community, and recre-
ational facilities the Department determines to be necessary, conve-
nient, or desirable appurtenances; and

(B) multifamily dwellings in rural and urban areas.

(7) Development Owner--means an Applicant that is ap-
proved by the Department as qualified to own, construct, acquire, re-
habilitate, operate, manage, or maintain a Development subject to the
regulatory powers of the Department and other terms and conditions
required by the Department and the Act.

(8) Eligible Tenants--means

(A) individuals and families of Extremely Low, Very
Low and Low Income,

(B) Families of Moderate Income (in each case in the
foregoing subparagraph (A) and (B) of this paragraph as such terms
are defined by the Issuer under the Act), and

(C) Persons with Special Needs, in each case, with an
Anticipated Annual Income not in excess of 140% of the area me-
dian income for a four-person household in the applicable standard
metropolitan statistical area; provided that all Low-Income Tenants
shall count as Eligible Tenants.

(9) Extremely Low Income--means the income received by
an individual or family whose income does not exceed thirty percent
(30%) of the area median income or applicable federal poverty line, as
determined by the Act.

(10) Family of Moderate Income--means a family:

(A) that is determined by the Board to require assistance
taking into account

(i) the amount of total income available for the hous-
ing needs of the individuals and family,

(ii) the size of the family,

(iii) the cost and condition of available housing fa-
cilities,

(iv) the ability of the individuals and family to com-
pete successfully in the private housing market and to pay the amounts
required by private enterprise for sanitary, decent, and safe housing,
and

(v) standards established for various federal pro-
grams determining eligibility based on income; and

(B) that does not qualify as a family of Low Income.

(11) Ineligible Building Type--as defined in the Depart-
ment’s QAP and Rules in effect for the program year for which the
Bond and Housing Tax Credit applications are submitted.

(12) Institutional Buyer--means

(A) an accredited investor as defined in Regulation D
promulgated under the Securities Act of 1933, as amended (17 CFR
§230.501(a)), but excluding any natural person or any director or exec-
utive officer of the Department (17 CFR §§230.501(a)(4) through (6))
or

(B) a qualified institutional buyer as defined by Rule
144A promulgated under the Securities Act of 1935, as amended (17
CFR §230.144A).

(13) Low Income--means the income received by an indi-
vidual or family whose income does not exceed eighty percent (80%)
of the area median income or applicable federal poverty line, as deter-
mined by the Act.

(14) Land Use Restriction Agreement (LURA)--means an
agreement between the Department and the Development Owner which
is binding upon the Development Owner’s successors in interest that
encumbers the Development with respect to the requirements of law,
including this title, the Act and Section 42 of the Code.

(15) Owner--means an Applicant that is approved by the
Department as qualified to own, construct, acquire, rehabilitate, oper-
ate, manage, or maintain a Development subject to the regulatory pow-
ers of the Department and other terms and conditions required by the
Department and the Act.

(16) Persons with Special Needs--means persons who

(A) are considered to be disabled under a state or federal
law,

(B) are elderly, meaning 60 years of age or older or of
an age specified by an applicable federal program,
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(C) are designated by the Board as experiencing a
unique need for decent, safe housing that is not being met adequately
by private enterprise, or

(D) are legally responsible for caring for an individual
described by subparagraph (A), (B) or (C) of this paragraph above and
meet the income guidelines established by the Board.

(17) Private Activity Bonds--means any Bonds described
by §141(a) of the Code.

(18) Private Activity Bond Program Scoring Crite-
ria--means the scoring criteria established by the Department for the
Department’s Multifamily Housing Revenue Bond Program, §35.6(d)
of this title.

(19) Private Activity Bond Program Threshold Re-
quirements--means the threshold requirements established by the
Department for the Department’s Multifamily Housing Revenue Bond
Program, §35.6(c) of this title.

(20) Program--means the Department’s Multifamily Hous-
ing Revenue Bond Program.

(21) Proper Site Control--Regarding the legal control of the
land to be used for the Development, means the earnest money contract
is in the name of the Applicant (principal or member of the General
Partner); fully executed by all parties and escrowed by the title com-
pany.

(22) Property--means the real estate and all improvements
thereon, whether currently existing or proposed to be built thereon in
connection with the Development, and including all items of personal
property affixed or related thereto.

(23) Qualified 501(c)(3) Bonds--means any Bonds de-
scribed by §145(a) of the Code.

(24) Tenant Income Certification--means a certification as
to income and other matters executed by the household members of
each tenant in the Development, in such form as reasonably may be
required by the Department in satisfaction of the criteria prescribed by
the Secretary of Housing and Urban Development under §8(f)(3) of
the Housing Act of 1937 ("the Housing Act") (42 U.S.C. 1437f) for
purposes of determining whether a family is a lower income family
within the meaning of the §8(f)(1) of the Housing Act.

(25) Tenant Services--means social services, including
child care, transportation, and basic adult education, that are provided
to individuals residing in low income housing under Title IV-A, Social
Security Act (42 U.S.C. §601 et seq.), and other similar services.

(26) Tenant Services Program Plan--means the plan, sub-
ject to approval by the Department, which describes the Tenant Ser-
vices to be provided by the Development Owner in a Development.

(27) Trustee--means a national banking association orga-
nized and existing under the laws of the United States, as trustee (to-
gether with its successors and assigns and any successor trustee).

(28) Unit--means any residential rental Unit in a Develop-
ment consisting of an accommodation, including a single room used
as an accommodation on a non-transient basis, that contains complete
physical facilities and fixtures for living, sleeping, eating, cooking and
sanitation.

(29) Very Low Income--means the income received by an
individual or family whose income does not exceed sixty percent (60%)
of the area median income or applicable federal poverty line as deter-
mined under the Act.

§35.4. Policy Objectives & Eligible Developments.

The Department will issue Bonds to finance the preservation or con-
struction of decent, safe and affordable housing throughout the State
of Texas. Eligible Developments may include those which are con-
structed, acquired, or rehabilitated and which provide housing for indi-
viduals and families of Low Income, Very Low Income, or Extremely
Low Income, and Families of Moderate Income.

§35.5. Bond Rating and Investment Letter.

(a) Bond Ratings. All publicly offered Bonds issued by the
Department to finance Developments shall have and be required to
maintain a debt rating the equivalent of at least an "A" rating assigned
to long-term obligations by Standard & Poor’s Ratings Services, a divi-
sion of The McGraw-Hill Companies, Inc. or Moody’s Investors Ser-
vice, Inc. If such rating is based upon credit enhancement provided
by an institution other than the Applicant or Development Owner, the
form and substance of such credit enhancement shall be subject to ap-
proval by the Board, which approval shall be evidenced by adoption
by the Board of a resolution authorizing the issuance of the credit-en-
hanced Bonds. Remedies relating to failure to maintain appropriate
credit ratings shall be provided in the financing documents relating to
the Development.

(b) Investment Letters. Bonds rated less than "A," or Bonds
which are unrated must be placed with one or more Institutional Buyers
and must be accompanied by an investment letter acceptable to the De-
partment. Subsequent purchasers of such Bonds shall also be qualified
as Institutional Buyers and shall sign and deliver to the Department an
investment letter in a form acceptable to the Department. Bonds rated
less than "A" and Bonds which are unrated shall be issued in physi-
cal form, in minimum denominations of one hundred thousand dollars
($100,000), and shall carry a legend requiring any purchasers of the
Bonds to sign and deliver to the Department an investment letter in a
form acceptable to the Department.

§35.6. Application Procedures, Evaluation and Approval.

(a) Application Costs, Costs of Issuance, Responsibility and
Disclaimer. The Applicant shall pay all costs associated with the
preparation and submission of the Application--including costs asso-
ciated with the publication and posting of required public notices--and
all costs and expenses associated with the issuance of the Bonds, re-
gardless of whether the Application is ultimately approved or whether
Bonds are ultimately issued. At any stage during the Application
process, the Applicant is solely responsible for determining whether
to proceed with the Application, and the Department disclaims any
and all responsibility and liability in this regard.

(b) Pre-application. An Applicant who requests financing
from the Department for a Development shall submit a pre-application
in a format prescribed by the Department. Within fourteen (14) days
of the Department’s receipt of the pre-application, the Department will
be responsible for federal, state, and local community notifications
of the proposed Development. Upon review of the pre-application,
if the Development is determined to be ineligible for Bond financing
by the Department, the Department will send a letter to the Applicant
explaining the reason for the ineligibility. If the Development is
determined to be eligible for Bond financing by the Department,
the Department will score and rank the pre-application based on
the Private Activity Bond Program Scoring Criteria as described in
subsection (d) of this section. The Department will score and rank
the pre-application with higher scores ranking higher within each
priority defined by §1372.0321, Texas Government Code. All Priority
1 Applications will be ranked above all Priority 2 Applications which
will be ranked above all Priority 3 Applications, regardless of score.
This ranking will be used throughout the calendar year. In the event
two or more Applications receive the same score, the Department
will use, as a tie-breaking mechanism, the number of points awarded
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for Quality and Amenities for the Development. If a tie still exists,
the Department will grant preference to the pre-application with the
lower number of net rentable square feet per bond amount requested.
Pre-Applications must meet the threshold requirements as stated in
the Private Activity Bond Program Threshold Requirements as set out
in subsection (c) of this section. The Private Activity Bond Program
Threshold Requirements will be posted on the Department’s website.
After scoring, the Development and the proposed financing structure
will be presented to the Department’s Board for consideration of
a resolution declaring the Department’s intent to issue Bonds (the
"inducement resolution") with respect to the Development. After
Board approval of the inducement resolution, the scored and ranked
Applications will be submitted to the Texas Bond Review Board for
its lottery processing. The Texas Bond Review Board will draw the
number of lottery numbers that equates to the number of eligible
Applications submitted by the Department. The lottery numbers drawn
will not equate to a specific Development. The Texas Bond Review
Board will thereafter assign the lowest lottery number drawn to the
highest scored and ranked Application as previously determined by
the Department. The criteria by which a Development may be deemed
to be eligible or ineligible are explained below in subsection (g) of
this section, entitled Evaluation Criteria. The Private Activity Bond
Program Scoring Criteria will be posted on the Department’s website.
The pre-application shall consist of the following information:

(1) Completed Uniform Application forms in the format re-
quired by the Department;

(2) Texas Bond Review Board’s Residential Rental Attach-
ment;

(3) Relevant Development Information;

(4) Public Notification Information;

(5) Certification and agreement to comply with the Depart-
ment’s rules;

(6) Agreement of responsibility of all cost incurred;

(7) An organizational chart showing the structure of the
Applicant and the ownership structure of any principals of the Appli-
cant;

(8) Evidence that the Applicant and principals are regis-
tered with the Texas Secretary of State, or if the Applicant has not yet
been formed, evidence that the name of the Applicant is reserved with
the Secretary of State;

(9) Organizational documents such as partnership agree-
ments and articles of incorporation, as applicable, for the Applicant
and its principals;

(10) Documentation of non-profit status if applicable; Evi-
dence of good standing from the Comptroller of Public Accounts of the
State of Texas for the Applicant and its principals; Corporate resumes
and individual resumes of the Applicant and any principals;

(11) A copy of an executed earnest money contract be-
tween the Applicant and the seller of the Property. This earnest money
contract must be in effect at the time of submission of the application
and expire no earlier than December 1 of the year preceding the
applicable program year. The earnest money contract must stipulate
and provide for the Applicant’s option to extend the contract expiration
date through March 1 of the program year, subject only to the seller’s
receipt of additional earnest money or extension fees, so that the
Applicant will have site control at the time a reservation is granted.
If the Applicant owns the Property, a copy of the recorded warranty
deed is required;

(12) Evidence of zoning appropriate for the proposed use,
application for the appropriate zoning or statement that no zoning is
required;

(13) A local map showing the location of the proposed
Property site;

(14) A boundary survey or subdivision plat which clearly
identifies the location and boundaries of the subject Property;

(15) Name, address and telephone number of the Seller of
the Property;

(16) Construction draw and lease-up proforma for Devel-
opments involving new construction;

(17) Past two years’ operating statements for existing De-
velopments;

(18) Current market information which includes rental
comparisons;

(19) Documentation of local Section 8 utility allowances;

(20) Verification/Evidence of delivery of federal, state, and
local community notifications;

(21) Self-Scoring Criteria; and

(22) Such other items deemed necessary by the Department
per individual application.

(c) Pre-Application Threshold Requirements.

(1) As the Department reviews the Application, the Depart-
ment will use the following assumptions, even if not reflected in the
Application. Prequalification Assumptions:

(A) Development Feasibility:

(i) Debt Coverage Ratio must be greater than or
equal to 1.10;

(ii) Annual Expenses must be at least $3,800 per
Unit or $3.75 per square foot;

(iii) Deferred Developer Fees are limited to 80% of
Developer’s Fees;

(iv) Contractor Fee are limited to 6% of direct costs
plus site work cost;

(v) Overhead are limited to 2% of direct costs plus
site work cost;

(vi) General Requirements are limited to 6% of di-
rect costs plus site work cost;

(vii) Developer Fees cannot exceed 15% of the
project’s Total Eligible Basis

(B) Construction Costs Per Unit Assumption. The ac-
ceptable range is $47 to $61 per Unit (Acquisition / Rehab develop-
ments are exempt from this requirement);

(C) Interest Rate Assumption. 6.00% for 30 year fi-
nancing and 6.75% for 40 year financing;

(D) Size of Units (Acquisition / Rehab developments
are exempt from this requirement);

(i) One bedroom Unit must be greater than or equal
to 650 square feet for family and 550 square feet for senior Units.

(ii) Two bedroom Unit must be greater that or equal
to 900 square feet for family and 750 square feet for senior Units.
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(iii) Three bedroom Unit must be greater than or
equal to 1,000 square feet for family.

(2) Appropriate Zoning. Evidence of appropriate zoning
for the proposed use or evidence of application made and pending de-
cision;

(3) Executed Site Control. Properly executed and escrow
receipted site control through 12/1/04 with option to extend through
3/1/05;

(4) Previous Participation and Authorization to Release
Credit Information (located in the uniform application);

(5) Current Market Information (must support affordable
rents);

(6) Completed TDHCA Uniform Application and applica-
tion exhibits;

(7) Completed Multifamily Rental Worksheets;

(8) Public Notification Information (see application pack-
age);

(9) Relevant Development Information (see application
package);

(10) Completed 2004 Bond Review Board Residential
Rental Attachment;

(11) Signed letter of Responsibility for All Costs Incurred;

(12) Signed MRB Program Certification Letter;

(13) Evidence of Paid Application Fees ($1,000 to
TDHCA, $1,500 to Vinson and Elkins and $5,000 to Bond Review
Board);

(14) Boundary Survey or Plat;

(15) Local Area map showing the location of the Property
and Community Services / Amenities within a three (3) mile radius;

(16) Utility Allowance from the Appropriate Local Hous-
ing Authority;

(17) Organization Chart with evidence of Entity Registra-
tion or Reservation with the Secretary of State; and

(18) Required Notification. Evidence of notifications shall
include a copy of the exact letter and other materials that were sent to
the individual or entity and proof of delivery in the form of a signed cer-
tified mail receipt, signed overnight mail receipt or confirmation letter
from each official. Each notice must include the information required
for "Community Notification" within the Application Package. Noti-
fication must be sent to all the following individuals and entities (If
the QAP and Rules in effect for the program year for which the Bond
and Housing Tax Credit applications are submitted reflect a notifica-
tion process that is different from the process listed below, then the
QAP and Rules will override the notification process listed below):

(A) State Senator and Representative that represents the
community containing the development;

(B) Presiding Officer of the governing body of any mu-
nicipality containing the development and all elected members of that
body (Mayor, City Council members);

(C) Presiding Officer of the governing body of the
county containing the development and all elected members of that
body (County Judge and/or Commissioners);

(D) School District Superintendent of the school district
containing the development;

(E) Presiding Officer of the School Board of Trustees
of the school district containing the development;

(F) City and County Clerks (Evidence must be provided
that a letter, meeting the requirements of the "Clerk Notification" letter
in the application materials, was sent to the city clerk and county clerk
no later than August 9, 2004. A copy of the return letter from the city
and county clerks must be provided); and

(G) Neighborhood Organizations on record with the
state or county whose boundaries contain the development (All entities
identified in the letters from the city and county clerks must be pro-
vided with written notification and evidence of that notification must
be provided. If the Applicant can provide evidence that the proposed
Development is not located within the boundaries of an entity on a
list from the clerk(s), then such evidence in lieu of notification may
be acceptable. If no letter is received from the city or county clerk
by seven (7) days prior to the date of Application submission, the
Applicant must submit a statement attesting to the fact that no return
letter was received. If the Applicant has knowledge of neighborhood
organizations on record with the state or county within whose bound-
aries the development is located, written notification must be provided
to them. If the Applicant has no knowledge of such neighborhood
organizations within whose boundaries the Development is located,
they must submit a statement to that effect with the Application).

(d) Pre-Application Scoring Criteria.

(1) Construction Cost Per Unit includes: site work, con-
tractor profit, overhead, general requirements and contingency. Cal-
culation will be hard costs per square foot of net rentable area. Must
be greater than or equal to $60 per square foot (1 point) (Acquisition /
Rehab will automatically receive (1 point)).

(2) Size of Units. Average size of all Units combined in the
development must be greater than or equal to 950 square foot for family
and must be greater than or equal to 750 square foot for elderly (5
points). (Acquisition / Rehab developments will automatically receive
5 points).

(3) Period of Guaranteed Affordability for Low Income
Tenants. Add 10 years of affordability after the extended use period
for a total affordability period of 40 years (1 point).

(4) Quality and Amenities ((maximum 34 points) Acquisi-
tion / Rehab (with no demolition / new construction) will receive dou-
ble points not to exceed 34 points)). (If there are changes to the Ap-
plication prior to closing that have an adverse affect on the score and
ranking order and that would have resulted in the Application being
placed below another Application in the ranking, the Department will
terminate the Application and return the reservation to the Texas Bond
Review Board (with the exception of changes to deferred developer’s
fees and support or opposition points). Substitutions in amenities will
be allowed as long as the overall score is not affected). Applications
in which Developments provide specific qualities and amenities at no
extra charge to the tenant will be awarded points as follows:

(A) Washer / Dryer Connections (1 point);

(B) Microwave Ovens (in each Unit) (1 point);

(C) Storage Room (outside the Unit) (1 point);

(D) Covered Parking (at least one per Unit) (3 points);

(E) Garages (equal to at least 35% of Units) (5 points);

(F) Ceiling Fans (living rooms and bedrooms) (1 point);

(G) Ceramic Tile Flooring (entry way and all bathroom)
(2 points);
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(H) 75% or Greater Masonry (includes rock, stone,
brick, stucco and cementious board product; excludes EFIS) (5 points);

(I) Playground and Equipment or Covered Community
Porch (3 points);

(J) BBQ Grills and Tables (one each per 50 Units) or
Walking Trail (minimum length of 1/4 mile) (3 points);

(K) Full Perimeter Fencing and Gated (3 points);

(L) Computers with internet access / Business Facilities
(8 hour availability) (2 points);

(M) Game Room or TV Lounge (2 points);

(N) Workout Facilities or Library (with comparable
square footage as workout facilities) (2 points).

(5) Tenant Services (Tenant Services shall include only di-
rect costs (tenant services contract amount, supplies for services, inter-
net connections, initial cost of computer equipment, etc…). Indirect
costs such as overhead and utility allocations may not be included).

(A) $10.00 per Unit per month (10 points);

(B) $7.00 per Unit per month (5 points);

(C) $4.00 per Unit per month (3 points).

(6) Zoning appropriate for the proposed use or no zoning
required (appropriate zoning for the intended use must be in place at
the time of application submission date, August 30, 2004, in order to
receive points) (5 points).

(7) Proper Site Control (as defined in §35.3(21) of this title
control through 12/01/04 with option to extend through 03/01/05 and
all information correct at the time of application submission date, Au-
gust 30, 2004, in order to receive points) (5 points).

(8) Development Support / Opposition (Maximum net
points of +12 to -12. Each letter will receive a maximum of +1.5 to
-1.5. All letters received by 5:00 PM, October 22, 2004 will be used
in scoring).

(A) Texas State Senator and Texas State Representative
(maximum +3 to -3 points);

(B) Presiding officer of the governing body of any mu-
nicipality containing the Development and the elected district member
of the governing body of the municipality containing the Development
(maximum +3 to -3 points);

(C) Presiding officer of the governing body of the
county containing the Development and the elected district member of
the governing body of the county containing the Development (if the
site is not in a municipality, these points will be doubled) (maximum
+3 to -3 points);

(D) Local School District Superintendent and Presiding
Officer of the Board of Trustees for the School district containing the
Development (maximum +3 to -3 points).

(9) Penalties for Missed Deadlines in the Previous Year’s
Bond and / or Tax Credit program year. (This includes approved and
used extensions) (-1 point with maximum 3 point deduction).

(10) Local Political Subdivision Development Funding
Commitment that enables additional Units for the Very Low Income
(CDBG, HOME or other funds through local political subdivisions)
(must be greater than or equal to 2% of the bond amount requested and
must provide at least 5% of the total Development Units at or below
30% AMFI or an additional 5% of the total Development Units if the

Applicant has chosen category Priority 1B on the residential rental
attachment) (2 points).

(11) Proximity to Community Services / Amenities (Com-
munity services / amenities within three (3) miles of the site. A map
must be included with the Application showing a three (3) mile ra-
dius notating where the services / amenities are located) (maximum 12
points)

(A) Grocery Store (1 point);

(B) Pharmacy (1 point);

(C) Convenience store (1 point);

(D) Retail Facilities (Target, Wal-Mart, Home Depot,
etc…) (1 point);

(E) Bank / Financial Institution (1 point);

(F) Restaurant (1 point);

(G) Public Recreation Facilities (park, civic center,
YMCA) (1 point);

(H) Fire / Police Station (1 point);

(I) Medical Facilities (hospitals, minor emergency,
etc…) (1 point);

(J) Public Library (1 point);

(K) Public Transportation (1/2 mile from site) (1 point);

(L) Public School (only one school required for point)
(1 point).

(12) Proximity to Negative Features (within 300 feet of any
part of the Development site boundaries. A map must be included with
the application showing where the feature is located. Developer must
provide a letter stating there are none of the negative features listed
below within the stated area if that is correct. (maximum -20 points)

(A) Junkyards (5 points);

(B) Active Railways (excluding light rail) (5 points);

(C) Interstate Highways / Service Roads (5 points);

(D) Solid Waste / Sanitary Landfills (5 points);

(E) High Voltage Transmission Towers (5 points).

(13) Acquisition / Rehabilitation Developments will re-
ceive ten (10) points. This will include the demolition of old buildings
and new construction of the same number of units if allowed by local
codes or less units to comply with local codes (not to exceed 250 total
units).

(e) Financing Commitments. After approval by the Board of
the inducement resolution, and before submission of a final applica-
tion, the Applicant will be solely responsible for making appropriate
arrangements with financial institutions which are to be involved with
the issuance of the Bonds or the financing of the Development, and to
begin the process of obtaining firm commitments for financing from
each of the financial institutions involved.

(f) Final Application. An Applicant who elects to proceed
with submitting a final Application to the Department must provide
a final Application and such supporting material as is required by the
Department at least sixty (60) days prior to the scheduled meeting of
the Board at which the Development and the Bond issuance are to be
considered, unless the Department directs the Applicant otherwise in
writing. The final application must adhere to the Department’s QAP
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and Rules in effect for the program year for which the Bond and Hous-
ing Tax Credit applications are submitted. The Department may deter-
mine that supporting materials listed in paragraphs (1) through (42) of
this subsection shall be provided subsequent to the final Application
deadline in accordance with a schedule approved by the Department.
Failure to provide any supporting materials in accordance with the ap-
proved schedule may be grounds for terminating the Application and
returning the reservation to the Texas Bond Review Board. The final
application and supporting material shall consist of the following in-
formation:

(1) A Public Notification Sign shall be installed on the De-
velopment site no later than fourteen (14) days after the submission of
Volume I and II of the Tax Credit Application to the Department (pic-
tures and invoice receipts must be submitted as evidence of installation
within fourteen (14) days of the submission). The sign must be at least
four (4) feet by eight (8) feet in size and be located within twenty (20)
feet of, and facing, the main road adjacent to the site. The sign shall be
continuously maintained on the site until the day the TDHCA Board
takes final action on the Application for the development. The infor-
mation and lettering on the sign must meet the requirements identified
in the Application. As an alternative to installing a Public Notifica-
tion Sign and at the same required time, the Applicant may instead,
at the Applicant’s Option, mail written notification to all addresses lo-
cated within the footage distance required by the local municipality
zoning ordinance or 1,000 feet, if there is no local zoning ordinance or
if the zoning ordinance does not require notification, of any part of the
proposed Development site. This written notification must include the
information otherwise required for the sign. If the Applicant chooses
to provide this mailed notice in lieu of signage, the final Application
must include a map of the proposed Development site and mark the
1,000 foot or local ordinance area showing street names and addresses;
a list of all addresses the notice was mailed to; an exact copy of the
notice that was mailed; and a certification that the notice was mailed
through the U.S. Postal Service and stating the date of mailing. In addi-
tion (within the 14 days), the Applicant must notify any public official
that has changed since the submission of the pre-application and any
neighborhood organizations that are known and were not notified at the
time of the pre-application submission.

(2) Completed Uniform Application forms in the format re-
quired by the Department;

(3) Certification of no changes from the pre-application to
the final application. If there are changes to the Application that have
an adverse affect on the score and ranking order and that would have
resulted in the application being placed below another application in
the ranking, the Department will terminate the Application and return
the reservation to the Texas Bond Review Board (with the exception of
changes to deferred developer’s fees and support or opposition points);

(4) Certification and agreement to comply with the Depart-
ment’s rules;

(5) A narrative description of the Development;

(6) A narrative description of the proposed financing;

(7) Firm letters of commitment from any lenders, credit
providers, and equity providers involved in the transaction;

(8) Documentation of local Section 8 utility allowances;

(9) Site plan;

(10) Unit and building floor plans and elevations;

(11) Complete construction plans and specifications;

(12) General contractor’s contract;

(13) Completion schedule;

(14) Copy of a recorded warranty deed if the Applicant al-
ready owns the Property, or a copy of an executed earnest money con-
tract between the Applicant and the seller of the Property if the Property
is to be purchased;

(15) A local map showing the location of the Property;

(16) Photographs of the Site;

(17) Survey with legal description;

(18) Flood plain map;

(19) Evidence of zoning appropriate for the proposed use
from the appropriate local municipality that satisfies one of these sub-
paragraphs (A) through (C) of this paragraph:

(A) no later than fourteen (14) days before the Board
meets to consider the transaction, the Applicant must submit to the De-
partment written evidence that the local entity responsible for initial
approval of zoning has approved the appropriate zoning and that they
will recommend approval of the appropriate zoning to the entity re-
sponsible for final approval of zoning decisions;

(B) provide a letter from the chief executive officer of
the political subdivision or another local official with appropriate juris-
diction stating that the Development is located within the boundaries
of a political subdivision which does not have a zoning ordinance;

(C) a letter from the chief executive officer of the polit-
ical subdivision or another local official with appropriate jurisdiction
stating the Development is permitted under the provision of the zoning
ordinance that apply to the location of the Development or that there is
not a zoning requirement.

(20) Evidence of the availability of utilities;

(21) Copies of any deed restrictions which may encumber
the Property;

(22) A Phase I Environmental Site Assessment performed
in accordance with the Department’s Environmental Site Assessment
Rules and Guidelines (§1.35 of this title);

(23) Title search or title commitment;

(24) Current tax assessor’s valuation or tax bill;

(25) For existing Developments, current insurance bills;

(26) For existing Developments, past two (2) fiscal year
end development operating statements;

(27) For existing Developments, current rent rolls;

(28) For existing Developments, substantiation that
income-based tenancy requirements will be met prior to closing;

(29) A market study performed in accordance with the De-
partment’s Market Analysis Rules and Guidelines (§1.33 of this title);

(30) Appraisal of the existing or proposed Development
performed in accordance with the Department’s Underwriting Rules
and Guidelines (§1.32 of this title;

(31) Statement that the Development Owner will accept
tenants with Section 8 or other government housing assistance;

(32) An organizational chart showing the structure of the
Applicant and the ownership structure of any principals of the Appli-
cant;

(33) Evidence that the Applicant and principals are regis-
tered with the Texas Secretary of State, as applicable;
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(34) Organizational documents such as partnership agree-
ments and articles of incorporation, as applicable, for the Applicant and
its principals;

(35) Documentation of non-profit status if applicable;

(36) Evidence of good standing from the Comptroller of
Public Accounts of the State of Texas for the Applicant and its princi-
pals;

(37) Corporate resumes and individual resumes of the Ap-
plicant and any principals;

(38) Latest two (2) annual financial statements and current
interim financial statement for the Applicant and its principals;

(39) Latest income tax filings for the Applicant and its prin-
cipals;

(40) Resolutions or other documentation indicating that the
transaction has been approved by the general partner;

(41) Resumes of the general contractor’s and the property
manager’s experience; and

(42) Such other items deemed necessary by the Department
per individual application.

(g) Evaluation Criteria. The Department will evaluate the De-
velopment for eligibility at the time of pre-application, and at the time
of final Application. If there are changes to the Application that have
an adverse affect on the score and ranking order and that would have
resulted in the Application being placed below another Application in
the ranking, the Department will terminate the Application and return
the reservation to the Texas Bond Review Board (with the exception of
changes to deferred developer’s fees and support or opposition point).
The Development and the Applicant must satisfy the conditions set out
in paragraphs (1) through (6) of this subsection in order for a Develop-
ment to be considered eligible:

(1) The proposed Development must further the public pur-
poses of the Department as identified in the Act.

(2) The proposed Development and the Applicant and
its principals must satisfy the Department’s Underwriting Rules and
Guidelines (§1.32 of this title). The pre-application must include
sufficient information for the Department to establish that the Un-
derwriting Guidelines can be satisfied. The final Application will be
thoroughly underwritten according to the Underwriting Rules and
Guidelines (§1.32 of this title).

(3) The Development must not be located on a site deter-
mined to be unacceptable for the intended use by the Department.

(4) Any Development in which the Applicant or principals
of the Applicant have an ownership interest must be found not to be
in Material Non-Compliance under the compliance Rules in effect at
the time of pre-application submission. Any corrective action docu-
mentation affecting the Material Non-compliance status score must be
submitted to the Department no later than thirty (30) days prior to final
application submission.

(5) Neither the Applicant nor any principals of the Appli-
cant is, at the time of Application:

(A) barred, suspended, or terminated from procurement
in a state or federal program or listed in the List of Parties Excluded
from Federal Procurement or Non-Procurement Programs; or

(B) has been convicted of a state or federal crime in-
volving fraud, bribery, theft, misrepresentation, misappropriation of
funds, or other similar criminal offenses within fifteen (15) years; or

(C) is subject to enforcement action under state or fed-
eral securities law, action by the NASD, subject to a federal tax lien, or
the subject of an enforcement proceeding with any governmental en-
tity; or

(D) neither applicant nor any principals of the applicant
have a development under their ownership or control with a Material
Non-compliance score of 30 or more; or

(E) otherwise disqualified or debarred from participa-
tion in any of the Department’s programs.

(6) Neither the Applicant nor any of its principals may have
provided any fraudulent information, knowingly false documentation
or other intentional or negligent misrepresentation in the Application
or other information submitted to the Department.

(h) Bond Documents. After receipt of the final Application,
bond counsel for the Department shall draft Bond documents which
conform to the state and federal laws and regulations which apply to
the transaction.

(i) Public Hearings; Board Decisions. For every Bond
issuance, the Department will hold a public hearing in accordance
with §2306.0661, Texas Government Code and §147(f) of the Code, in
order to receive comments from the public pertaining to the Develop-
ment and the issuance of the Bonds. Publication of all notices required
for the public hearing shall be at the sole expense of the Applicant.
The Board’s decisions on approvals of proposed Developments will
consider all relevant matters. Any topics or matters, alone or in
combination, may or may not determine the Board’s decision. The
Department’s Board will consider the following topics in relation to
the approval of a proposed Development:

(1) The Development Owner market study;

(2) The location, including supporting broad geographic
dispersion;

(3) The compliance history of the Development Owner;

(4) The financial feasibility;

(5) The Development’s proposed size and configuration in
relation to the housing needs of the community in which the Develop-
ment is located and the needs of the area, region and state;

(6) The Development’s proximity to other low income De-
velopments including avoiding over concentration;

(7) The availability of adequate public facilities and ser-
vices;

(8) The anticipated impact on local school districts, giving
due consideration to the authorized land use;

(9) Zoning and other land use considerations;

(10) Fair Housing law, including affirmatively furthering
fair housing;

(11) Any matter considered by the Board to be relevant to
the approval decision and in furtherance of the Department’s purposes
and the policies of Chapter 2306, Texas Government Code.

(j) Approval of the Bonds.

(1) Subject to the timely receipt and approval of commit-
ments for financing, an acceptable evaluation for eligibility, the satis-
factory negotiation of Bond documents, and the completion of a public
hearing, the Board, upon presentation by the Department’s staff, will
consider the approval of the Bond issuance, final Bond documents and,
in the instance of privately placed Bonds, the pricing of the Bonds. The
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process for appeals and grounds for appeals may be found under §§1.7
and 1.8 of this title. The Department’s conduit housing transactions
will be processed in accordance with the Texas Bond Review Board
rules Title 34, Part 9, Chapter 181, Subchapter A. The Bond issuance
must receive an approving opinion from the Department’s bond coun-
sel with respect to the legality and validity of the Bonds and the secu-
rity therefore, and in the case of tax-exempt Bonds, with respect to the
excludability from gross income for federal income tax purposes of in-
terest on the Bonds.

(2) Alternative Dispute Resolution Policy. In accordance
with Section 2306.082, Texas Government Code, it is the Department’s
policy to encourage the use of appropriate alternative dispute resolu-
tion procedures ("ADR") under the Governmental Dispute Resolution
Act, Chapter 2009, Texas Government Code, to assist in resolving dis-
putes under the Department’s jurisdiction. As described in Chapter
154, Civil Practices and Remedies Code, ADR procedures include me-
diation. Except as prohibited by the Department’s ex parte communi-
cations policy, the Department encourages informal communications
between Department staff and applicants, and other interested persons,
to exchange information and informally resolve disputes. The Depart-
ment also has administrative appeals processes to fairly and expedi-
tiously resolve disputes. If at anytime an applicant or other person
would like to engage the Department in an ADR procedure, the person
may send a proposal to the Department’s Dispute Resolution Coordi-
nator (fax: (512) 475-3978). For additional information on the Depart-
ment’s ADR Policy, see the Department’s General Administrative Rule
on ADR at 10 Texas Administrative Code §1.17.

(k) Local Permits. Prior to the closing of the Bonds, all neces-
sary approvals, including building permits, from local municipalities,
counties, or other jurisdictions with authority over the Development
must have been obtained or evidence that the permits are obtainable
subject only to payment of certain fees must be provided to the Depart-
ment.

(l) Closing. Once all approvals have been obtained and Bond
documents have been finalized to the respective parties’ satisfaction,
the Bond transaction will close. Upon satisfaction of all conditions
precedent to closing, the Department will issue Bonds in exchange for
payment thereof. The Department will then loan the proceeds of the
Bonds to the Applicant and disbursements of the proceeds may begin.

§ 35.7. Regulatory and Land Use Restrictions.
(a) Filing and Term of LURA. A Regulatory and Land Use Re-

striction Agreement or other similar instrument (the "LURA"), will be
filed in the property records of the county in which the Development
is located for each Development financed from the proceeds of Bonds
issued by the Department. For Developments involving new construc-
tion, the term of the LURA will be the longer of 30 years, the period of
guaranteed affordability or the period for which Bonds are outstanding.
For the financing of an existing Development, the term of the LURA
will be the longer of the longest period which is economically feasible
in accordance with the Act, or the period for which Bonds are outstand-
ing.

(b) Development Occupancy. The LURA will specify occu-
pancy restrictions for each Development based on the income of its
tenants, and will restrict the rents that may be charged for Units occu-
pied by tenants who satisfy the specified income requirements. Pur-
suant to §2306.269, Texas Government Code, the LURA will prohibit
a Development Owner from excluding an individual or family from
admission to the Development because the individual or family partic-
ipates in the housing choice voucher program under Section 8, United
States Housing Act of 1937 (the "Housing Act"), and from using a fi-
nancial or minimum income standard for an individual or family par-
ticipating in the voucher program that requires the individual or family

to have a monthly income of more than two and one half (2.5) times
the individual’s or family’s share of the total monthly rent payable to
the Development Owner of the Development. Development occupancy
requirements must be met on or prior to the date on which Bonds are
issued unless the Development is under construction. Adequate sub-
stantiation that the occupancy requirements have been met, in the sole
discretion of the Department, must be provided prior to closing. Occu-
pancy requirements exclude Units for managers and maintenance per-
sonnel that are reasonably required by the Development.

(c) Set Asides.

(1) Developments which are financed from the proceeds
of Private Activity Bonds or from the proceeds of Qualified 501(c)(3)
Bonds must be restricted under one of the following two set-asides:

(A) at least twenty percent (20%) of the Units within the
Development that are available for occupancy shall be occupied or held
vacant and available for occupancy at all times by persons or families
whose income does not exceed fifty percent (50%) of the area median
income, or

(B) at least forty percent (40%) of the Units within the
Development that are available for occupancy shall be occupied or held
vacant and available for occupancy at all times by persons or families
whose income does not exceed sixty percent (60%) of the area median
income.

(2) The Development Owner must designate at the time of
Application which of the two set-asides will apply to the Development
and must also designate the selected priority for the Development in
accordance with §1372.0321, Texas Government Code. Units intended
to satisfy set-aside requirements must be distributed evenly throughout
the Development, and must include a reasonably proportionate amount
of each type of Unit available in the Development.

(3) No tenant qualifying under either of the set-asides
shall be denied continued occupancy of a Unit in the Development
because, after commencement of such occupancy, such tenant’s
income increases to exceed the qualifying limit; provided, however,
that, should a tenant’s income, as of the most recent determination
thereof, exceed 140% of the then applicable income limit and such
tenant constitutes a portion of the set-aside requirement of this section,
then such tenant shall only continue to qualify for so long as no Unit of
comparable or smaller size is rented to a tenant that does not qualify as
a Low-Income Tenant. (These are the federal set-aside requirements)

(d) Global Income Requirement. All of the Units that are
available for occupancy in Developments financed from the proceeds
of Private Activity Bonds or from the proceeds of Qualified 501(c)(3)
Bonds shall be occupied or held vacant (in the case of new construc-
tion) and available for occupancy at all times by persons or families
whose income does not exceed one hundred and forty percent (140%)
of the area median income for a four-person household.

(e) Qualified 501(c)(3) Bonds. Developments which are fi-
nanced from the proceeds of Qualified 501(c)(3) Bonds are further
subject to the restriction that at least seventy-five percent (75%) of the
Units within the Development that are available for occupancy shall be
occupied (or, in the case of new construction, held vacant and avail-
able for occupancy until such time as initial lease-up is complete) at all
times by individuals and families of Low Income (less than or equal to
80% of AMFI).

(f) Taxable Bonds. The occupancy requirements for Develop-
ments financed from the issuance of taxable Bonds will be negotiated,
considered and approved by the Department on a case by case basis.
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(g) Special Needs. At least five percent (5%) of the Units
within each Development must be designed to be accessible to Persons
with Special Needs and hardware and cabinetry must be stored on site
or provided to be installed on an as needed basis in such Units. The
Development will comply with accessibility requirements in the Fair
Housing Act Design manual. The Development Owner will use its best
efforts (including giving preference to Persons with Special Needs) to:

(1) make at least five percent (5%) of the Units within the
Development available for occupancy by Persons with Special Needs;

(2) make reasonable accommodations for such persons;
and

(3) allow reasonable modifications at the tenant’s sole ex-
pense pursuant to the Housing Act. During the term of the LURA, the
Development Owner shall maintain written policies regarding the De-
velopment Owner’s outreach and marketing program to Persons with
Special Needs.

(h) Fair Housing. All Developments financed by the Depart-
ment must comply with the Fair Housing Act which prohibits dis-
crimination in the sale, rental, and financing of dwellings based on
race, color, religion, sex, national origin, familial status, and disabil-
ity. The Fair Housing Act also mandates specific design and construc-
tion requirements for multifamily housing built for first occupancy after
March 13, 1991, in order to provide accessible housing for individuals
with disabilities.

(i) Tenant Services. The LURA will require that the Develop-
ment Owner offer a variety of services for residents of the Development
through a Tenant Services Program Plan which is subject to annual ap-
proval by the Department.

(j) The LURA will require the Development Owner:

(1) To obtain, complete and maintain on file Tenant Income
Certifications from each Eligible Tenant, including:

(A) a Tenant Income Certification dated immediately
prior to the initial occupancy of each new Eligible Tenant in the De-
velopment; and

(B) thereafter, annual Tenant Income Certifications
which must be obtained on or before the anniversary of such Eligible
Tenant’s occupancy of the Unit, and in no event less than once in every
12-month period following each Eligible Tenant’s occupancy of a Unit
in the Development. For administrative convenience, the Development
Owner may establish the first date that a Tenant Income Certification
for the Development is received as the annual recertification date
for all tenants. The Development Owner will obtain such additional
information as may be required in the future by §142(d) of the Code,
as the same may be amended from time to time, or in such other form
and manner as may be required by applicable rules, rulings, policies,
procedures, Regulations or other official statements now or hereafter
promulgated, proposed or made by the Department of the Treasury
or the Internal Revenue Service with respect to obligations which are
tax-exempt private activity bonds described in §142(d) of the Code.
The Development Owner shall make a diligent and good-faith effort to
determine that the income information provided by an applicant in a
Tenant Income Certification is accurate by taking steps required under
§142(d) of the Code pursuant to provisions of the Housing Act.

(C) The Development shall comply with Title 10, Part
1, Chapter 60, Subchapter A.

(2) As part of the verification, such steps may include the
following, provided such action meets the requirements of §142(d) of
the Code and the gross income of individuals shall be determined in

a manner consistent with the determinations of low income families
under section 8 of the United States Housing Act of 1937:

(A) obtain pay stubs sufficient to annualize income;

(B) obtain third party written verification of income;

(C) obtain an income verification from the applicant’s
current employer;

(D) obtain an income verification from the Social Secu-
rity Administration; or

(E) if the applicant is self-employed, unemployed, does
not have income tax returns or is otherwise not reasonably able to pro-
vide other forms of verification as required above, obtain another form
of independent verification as would, in the Development Owner’s rea-
sonable commercial judgment, enable the Development Owner to de-
termine the accuracy of the applicant’s income information. The De-
velopment Owner shall retain all Tenant Income Certifications obtained
in compliance with this subsection (b) of this section until the date that
is six years after the last Bond is retired.

(3) To obtain from each tenant in the Development, at the
time of execution of the lease pertaining to the Unit occupied by such
tenant, a written certification, acknowledgment and acceptance in such
form as provided by the Department to the Development Owner from
time to time that

(A) such lease is subordinate to the Mortgage and the
LURA;

(B) all statements made in the Tenant Income Certifica-
tion submitted by such tenant are accurate;

(C) the family income and eligibility requirements of
the LURA and the Loan Agreement are substantial and material obli-
gations of tenancy in the Development;

(D) such tenant will comply promptly with all requests
for information with respect to such requirements from the Develop-
ment Owner, the Trustee and the Department; and

(E) failure to provide accurate information in the Ten-
ant Income Certification or refusal to comply with a request for infor-
mation with respect thereto will constitute a violation of a substantial
obligation of the tenancy of such tenant in the Development;

(4) To maintain complete and accurate records pertaining
to the Low-Income Units and to permit, at all reasonable times during
normal business hours and upon reasonable notice, any duly authorized
representative of the Department, the Trustee, the Department of the
Treasury or the Internal Revenue Service to enter upon the Develop-
ment Site to examine and inspect the Development and to inspect the
books and records of the Development Owner pertaining to the De-
velopment, including those records pertaining to the occupancy of the
Low-Income Units;

(5) On or before each February 15 during the qualified de-
velopment period, to submit to the Department (to the attention of the
Portfolio Management and Compliance Division) a draft of the com-
pleted Internal Revenue Service Form 8703 or such other annual cer-
tification required by the Code to be submitted to the Secretary of the
Treasury as to whether the Development continues to meet the require-
ments of §142(d) of the Code and on or before each March 31 during
the qualified development period, to submit such completed form to the
Secretary of the Treasury and the Department;

(6) To prepare and submit the compliance monitoring re-
port. To cause to be prepared and submitted to the Department and the
Trustee on the first day of the state restrictive period, and thereafter by
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the tenth calendar day of each March, June, September, and Decem-
ber, or other quarterly schedule as determined by the Department with
written notice to the Development Owner, a certified compliance mon-
itoring report and Development Owner’s certification in such form as
provided by the Departments to the Development Owner from time to
time; and

(7) To provide regular maintenance to keep the Develop-
ment sanitary, decent and safe.

(8) To establish a reserve account consistent with the re-
quirements of §2306.186, Texas Government Code.

(9) To prepare and submit the Housing Sponsor Report to
the Department no later than March 1st of each year.

§35.8. Fees.

(a) Application and Issuance Fees. The Department shall set
fees to be paid by the Applicant in order to cover the costs of pre-appli-
cation review, Application and Development review, the Department’s
expenses in connection with providing financing for a Development,
and as required by law. (§1372.006(a), Texas Government Code)

(b) Administration and Portfolio Management and Com-
pliance Fees. The Department shall set ongoing fees to be paid by
Development Owners to cover the Department’s costs of administer-
ing the Bonds and portfolio management and compliance with the
program requirements applicable to each Development.

§35.9. Waiver of Rules.

Provided all requirements of the Act, the Code, and any other appli-
cable law are met, the Board may waive any one or more of the Rules
set forth in §§35.3 through 35.8 of this title relating to the Multifam-
ily Housing Revenue Bond Program in order to further the purposes
and the policies of Chapter 2306, Texas Government Code; to encour-
age the acquisition, construction, reconstruction, or rehabilitation of a
Development that would provide decent, safe, and sanitary housing, in-
cluding, but not limited to, providing such housing in economically de-
pressed or blighted areas, or providing housing designed and equipped
for Persons with Special Needs; or for other good cause, as determined
by the Board.

§35.10. No Discrimination.

The Department and its staff or agents, Applicants, Development Own-
ers, and any participants in the Program shall not discriminate under
this Program against any person or family on the basis of race, creed,
national origin, age, religion, handicap, family status, or sex, or against
persons or families on the basis of their having minor children, except
that nothing herein shall be deemed to preclude a Development Owner
from selecting tenants with Special Needs, or to preclude a Develop-
ment Owner from selecting tenants based on income in renting Units
to comply with the set asides under the provisions of this Chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404490
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective date: August 1, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-4595

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 37. LEGAL
SUBCHAPTER A. RULES OF PRACTICE
16 TAC §37.3

The Texas Alcoholic Beverage Commission adopts a new §37.3
governing the service of pleadings in contested administrative
cases without changes to the text as published in the May 28,
2004, edition of the Texas Register (29 TexReg 5244.)

State Office of Administrative Hearing rule 1 Texas Administra-
tive Code §155.55(d) requires the agency to have a specific
statute or rule authorizing service of hearing notices and other
matters on a respondent’s last known address. This rule allows
service on license, permit and certificate holders by delivery of
certified mail to the licensee/permittee’s last known address as
reflected in the commission’s licensing records. The rule allows
service of adequate notice of commission proceedings in a
timely, efficient, and reliable manner, allowing those proceedings
to be resolved expeditiously.

No comments were received regarding this rule.

This rule is adopted under the authority of §5.31 of the Alcoholic
Beverage Code, which gives the commission authority to pre-
scribe and publish rules necessary to carry out the provisions of
the Alcoholic Beverage Code.

Cross Reference: Section 11.63 of the Alcoholic Beverage Code
is affected by this rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404477
Alan Steen
Administrator
Texas Alcoholic Beverage Commission
Effective date: August 1, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 206-3204

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 37. MATERNAL AND INFANT
HEALTH SERVICES
SUBCHAPTER D. NEWBORN SCREENING
PROGRAM
25 TAC §37.52, §37.53
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The Texas Department of Health (department) adopts amend-
ments to §37.52 and §37.53, concerning the Newborn Screen-
ing Program. Section 37.52 is adopted with changes to the pro-
posed text as published in the March 26, 2004, issue of the Texas
Register (29 TexReg 3096). Section 37.53 is adopted without
changes, and therefore the section will not be republished.

Specifically, §37.52 concerns definitions, and §37.53 concerns
conditions for which newborn screening tests are required.
Section 37.53(2) requires that all newborns delivered in Texas
shall be subjected to two screening tests for galactosemia. The
term "galactosemia" includes three different but related condi-
tions. Galactosemia caused by abnormal levels of the enzymes
epimerase and kinase may be associated with cataracts, but
only classical galactosemia, or galactose-1-phosphate uridyl-
transferase deficiency, is life-threatening. The amendments to
§37.52 and §37.53 will enable the department to discontinue
testing for the other two forms of galactosemia and to screen
for only galactose-1-phosphate uridyltransferase deficiency.
This focus on only the life-threatening form of galactosemia will
enable the department to administer the Newborn Screening
Program more efficiently and effectively.

The following comment was received concerning the proposed
amendments. Following the comment is the department’s re-
sponse.

Comment: Concerning the sections as a whole, one commenter
stated its support for the proposed amendments.

Response: The department acknowledges the commenter’s
support.

The department made the following change to improve the ac-
curacy of the section:

Change: Concerning §37.52(1), (3) and (5), the department
opened the paragraphs to make an editorial change reflecting
the addition of "or its successor"/"or his successor" to the
paragraphs.

The Texas Medical Association’s Council on Scientific Affairs
provided the comment in favor of the proposed amendments.

The amendments are adopted under the Health and Safety
Code, §33.002, which directs the Texas Board of Health (board)
to adopt rules specifying other heritable diseases to be included
in the newborn screening program in addition to phenylketonuria
and hypothyroidism; and §12.001, which provides the board
with the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, or the
commissioner of health.

§37.52. Definitions.
The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Board--The Texas Board of Health or its successor.

(2) Bona fide resident--A person who:

(A) is physically present within the geographic bound-
aries of the state;

(B) has an intent to remain within the state;

(C) maintains an abode within the state (i.e., house or
apartment, not merely a post office box);

(D) has not come to Texas from another country for the
purpose of obtaining medical care, with the intent to return to the per-
son’s native country;

(E) does not claim residency in any other state or coun-
try; and

(i) is a minor child residing in Texas whose par-
ent(s), managing conservator, or guardian of the child’s person is a
bona fide resident;

(ii) is a person residing in Texas who is the legally
dependent spouse of a bona fide resident; or

(iii) is an adult residing in Texas, including an adult
whose legal guardian is a bona fide resident or who is his/her own
guardian.

(3) Commissioner--The commissioner of health or his suc-
cessor.

(4) Congenital adrenal hyperplasia--An inherited condition
which may lead to serious illness and death if not treated.

(5) Department--The Texas Department of Health or its
successor.

(6) Galactose-1-phosphate uridyltransferase defi-
ciency--An inherited condition, which if not treated, may cause fatal
infection or mental retardation.

(7) Homocystinuria--An inherited condition, which if not
treated, may cause mental retardation, blood clots, vision problems,
skeletal abnormalities, and possibly death.

(8) Hypothyroidism--A condition which, if not treated,
leads to mental and physical retardation.

(9) Phenylketonuria or PKU--An inherited condition,
which if not treated may cause severe mental retardation.

(10) Program--The Newborn Screening Program of the de-
partment.

(11) Program administrator--The individual employed by
the department who administrates and or manages the follow-up por-
tion of the program.

(12) Satisfactory specimen--A blood specimen obtained by
uniform absorption onto a filter paper target such that complete filling
of the target is realized through to both front and back of the paper.

(13) Screening test, screen, or test--A test or battery of tests
for the rapid determination of the need for a medical evaluation.

(14) Services--Those benefits identified by the board in
§37.60 of this title (relating to Scope of Newborn Screening Program
Services).

(15) Sickling hemoglobinopathy (including sickle cell dis-
ease)--An inherited condition, which predisposes an individual to fatal
infection and interrupted blood supply to vital organs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404416
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: August 1, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 458-7236
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♦ ♦ ♦
CHAPTER 38. CHILDREN WITH SPECIAL
HEALTH CARE NEEDS SERVICES PROGRAM
25 TAC §38.10

The Texas Department of Health (department) adopts an
amendment to §38.10, concerning the payment of claims
for services in the Children with Special Health Care Needs
(CSHCN) Services Program, without changes to the proposed
text as published in the March 26, 2004, issue of the Texas
Register (29 TexReg 3097), and therefore the section will not
be republished.

Because the claims payment contractor and many of the
providers are the same for Medicaid and for the CSHCN
program, and for simplification of procedures, claims processing
deadlines for the CSHCN Program historically have been
the same as those for the Medicaid program. The Medicaid
program recently adopted changes to its deadlines, and this
amendment makes the CSHCN rule consistent with recent
Medicaid program changes.

Specifically, the amendment to §38.10(1)(B)(ii) changes the
correction and resubmission deadline from "within 95 days of
denial" to "within 120 days of the last denial of and/or adjustment
to the original claim." The amendment to §38.10(3), regarding
exceptions to deadlines, removes the 95-day descriptor and
changes the language to include not only exceptions to claim
receipt deadlines, but also exceptions to correction and resub-
mission deadlines. The amendment to §38.10(5), concerning
other exceptions to deadlines, adds language to include claim
corrections and resubmissions.

No comments were received concerning the proposal during the
comment period.

The amendment is adopted under the Health and Safety Code,
§35.009, which authorizes the Texas Board of Health (board) to
adopt reasonable procedures and standards for the determina-
tion of fees in the CSHCN Program; and §12.001, which provides
the board with the authority to adopt rules for its procedures and
for the performance of each duty imposed by law on the board,
the department, or the commissioner of health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404423
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: August 1, 2004
Proposal publication date: March 26, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 157. EMERGENCY MEDICAL
CARE
The Texas Department of Health (department) adopts amend-
ments to §157.25, concerning Out of Hospital Do Not Resus-
citate Orders and §157.41, concerning Automated External

Defibrillators; repeal of §157.130, concerning the emergency
medical services and trauma care system account; and new
§157.5, concerning rule exception request for Emergency
Medical Services (EMS) personnel and applicants for EMS
certification or licensure; new §157.130, concerning the emer-
gency medical services and trauma care system account and
emergency medical services, trauma facilities, and trauma care
system fund; and new §157.131, concerning the designated
trauma facility and emergency medical services account. New
§§157.130 and §157.131 are adopted with changes to the
proposed text as published in the April 30, 2004, issue of the
Texas Register (29 TexReg 4056) as a result of staff comments.
New §157.5, amendments to §§157.25, 157.41 and the repeal
of §157.130 are adopted without changes and will not be
republished.

Specifically, the sections cover out of hospital Do Not Resus-
citate Orders, minimum standards for Automated External De-
fibrillator training, rule exceptions requests for EMS personnel
and applicants for EMS certification or licensure and funding for-
mulas/eligibility criteria for the emergency medical services and
trauma care system account and emergency medical services,
trauma facilities, and trauma care system fund and the desig-
nated trauma facility and emergency medical services account.

Rule amendments regarding Out of Hospital Do Not Resuscitate
Orders are required to further protect public health by improving
the understanding of and clarification of the Do Not Resuscitate
form for out of hospital providers and healthcare practitioners uti-
lizing the form. Rule amendments concerning Automated Exter-
nal Defibrillators are required to further protect public health by
creating minimum standards for Automated External Defibrillator
training.

The repeal and new rule relating to emergency medical services
and trauma care system account and emergency medical ser-
vices, trauma facilities, and trauma care system fund are nec-
essary to update, clarify, and comply with revisions to the Texas
Health and Safety Code, Chapter 773, §§773.006 and 773.122,
pursuant to Senate Bill 1131 of the 78th Regular Session of the
Texas Legislature, 2003. The new rule concerning rule excep-
tion requests for Emergency Medical Services (EMS) personnel
and applicants for EMS certification or licensure was necessary
to update and clarify procedures for the department to grant ex-
ceptions for EMS personnel and EMS certificates. The new rule
concerning the designated trauma facility and emergency medi-
cal services account complies with the creation of Texas Health
and Safety Code, Chapter 780, pursuant to Senate Bill 1131 of
the 78th Regular Session of the Texas Legislature, 2003.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedures Act). The sections have been reviewed
and the department has determined that reasons for adopting
the sections continue to exist; however, revisions to the sections
were necessary and described in this preamble. Authority for the
board to propose and adopt rules in this section is found in the
Health Safety Code, Chapter 773.

The department published a Notice of Intention to review
and consider for readoption, revision, or repeal Chapter 157,
Subchapter B, Emergency Medical Services Provider Licenses,
§157.25; Subchapter C. Emergency Medical Services Training
and Course Approval, §157.41 and Subchapter G, Emergency
Medical Services Trauma Systems, §157.130 in the September
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12, 2003, issue of the Texas Register (28 TexReg 8013). There
were no comments received due to the publication of the notice.

The department received eight public comments during the com-
ment period.

Comment: Concerning §157.131(a)(11) and (13), one commen-
tor requested that rule language be amended to more clearly
define cost to charge ratio.

Response: The department agrees with the suggested com-
ment. Language was deleted in §157.131(a)(11) and added
to §157.131(a)(13) to clarify the department’s intent. Identical
language was also deleted in §157.130(a)(10) and added to
§157.130(a)(12) to clarify the department’s intent. No change
was made as a result of the comment.

Comment: Concerning §157.131(a)(11), one commentor
requested the insertion of rule language that would illustrate
specific line numbers from the Medicaid cost report to be pulled.

Response: The department disagrees with the suggested com-
ment because of the potential for these citations to change fre-
quently. This information will be included in the application in-
structions. No change was made as a result of the comment.

Comment: Concerning §157.131(d)(5)(B), one commentor
requested that the rule language be amended to reduce the
number of notarized signatures required in the uncompensated
trauma care application.

Response: The department disagrees with the suggested com-
ment. The adopted rule language provides an added layer of ac-
countability to ensure a hospital’s uncompensated trauma care
costs are accurately reported in its uncompensated trauma care
application. No change was made as a result of the comment.

Comment: Concerning §157.131(e)(3), the Texas Medical Asso-
ciation and the Texas Orthopedic Association provided comment
requesting that a new subsection be created to require hospi-
tals to submit a report to the department, upon request, outlining
the aggregate amount of money a hospital distributes to trauma
physicians by specialty for uncompensated trauma care.

Response: The department disagrees with the suggested
amendment to the rule language. Under §157.131(e)(3), a hos-
pital is reimbursed for uncompensated trauma care previously
provided by the hospital. The hospital’s charges and costs
are attested to through the department’s application process.
Before receiving monies, a hospital will have already provided
sufficient documentation to the department that it has already
provided uncompensated care. The department believes that
an additional required detailed report to the state of how the
hospital expended its reimbursements from §157.131(e)(3)
would be an undue burden. No changes were made as a result
of the comments.

Comment: Concerning §157.131(e)(3)(G), the Harris County
Medical Society, Texas Association of Neurological Surgeons,
Texas Orthopedic Association and Texas Medical Association
provided comments requesting the following amending lan-
guage: Hospitals shall have a physician incentive plan that
supports the facility’s participation in the trauma system.

Response: The department disagrees with the suggested
amendment to language. After careful consideration of all public
comment regarding §157.131, subsection (e)(3)(G), the depart-
ment concluded that it would be more flexible and equitable
for physician compensation contracts to be negotiated at local
levels rather than being mandated by rule. The adopted rule

language encourages hospitals to compensate its physicians in
a manner that supports the facility’s participation in the trauma
system. Additionally, the current proposed language adheres
to legislation author’s, Representative Dianne Delisi, letter
of legislative intent, dated December 2, 2003, addressed to
Commissioner Sanchez stating that physician reimbursement is
a local issue and that House Bill 3588 of the 78th Session of the
Texas Legislature, 2003, was not intended to require physician
reimbursement agreements. No changes were made as a result
of the comments.

The department made the following changes due to staff com-
ments along with minor editorial changes.

Change: Concerning §§157.130(a)(9) and 157.131(a)(9), in or-
der to clarify the intent and improve the accuracy of the section,
the verbiage "or discharged from the hospital" was removed from
the definition of "Operative intervention". Deleting the verbiage
clarifies and improves the accuracy of the definition.

Change: Concerning §157.130(e)(3), in order to clarify the intent
and simplify the distributions of funds outlined in the subsection,
a new subparagraph (D) was inserted into the rule, providing
the department the option to distribute funds outlined in the sub-
section in conjunction with the distribution of funds outlined in
§157.131(e)(2), concerning the hospital allocation of the desig-
nated trauma facility and emergency medical services account.

Four organizations provided comments that were in favor of the
rules overall except for the language "Hospitals shall have a
physician incentive plan that supports the facility’s participation
in the trauma system". Two organizations suggested that we
create a new subsection that would require hospitals to report
additional information to the department. Two individuals and
one organization provided comments that were in favor of
adopting the rules proposed at the April 15, 2004, Board of
Health Meeting without change. One commenter was neither
for nor against the rules in their entirety, but suggested changes
for clarification. The remaining comments were from staff.

SUBCHAPTER A. EMERGENCY MEDICAL
SERVICES - PART A
25 TAC §157.5

The new rule is adopted under the Texas Health and Safety
Code, Chapter 773, Emergency Medical Services, which pro-
vides the Board of Health (board) with the authority to adopt rules
to implement the Emergency Medical Services Act; and §12.001,
which provides the Board with the authority to adopt rules for its
procedure and for the performance of each duty imposed by law
on the board, the department or the commissioner of health. The
review of the rule implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9, 2004.

TRD-200404469
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 29, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 458-7236
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♦ ♦ ♦
SUBCHAPTER B. EMERGENCY MEDICAL
SERVICES PROVIDER LICENSES
25 TAC §157.25

The amendment is adopted under the Texas Health and Safety
Code, Chapter 773, Emergency Medical Services, which pro-
vides the Board of Health (board) with the authority to adopt rules
to implement the Emergency Medical Services Act; and §12.001,
which provides the Board with the authority to adopt rules for its
procedure and for the performance of each duty imposed by law
on the board, the department or the commissioner of health. The
review of the rule implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9.

TRD-200404470
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 29, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER C. EMERGENCY MEDICAL
SERVICES TRAINING AND COURSE
APPROVAL
25 TAC §157.41

The amendment is adopted under the Texas Health and Safety
Code, Chapter 773, Emergency Medical Services, which pro-
vides the Board of Health (board) with the authority to adopt rules
to implement the Emergency Medical Services Act; and §12.001,
which provides the Board with the authority to adopt rules for its
procedure and for the performance of each duty imposed by law
on the board, the department or the commissioner of health. The
review of the rule implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9, 2004.

TRD-200404471
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 29, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER G. EMERGENCY MEDICAL
SERVICES TRAUMA SYSTEMS

25 TAC §157.130

The repeal is adopted under the Texas Health and Safety Code,
Chapter 773, Emergency Medical Services, which provides the
Board of Health (board) with the authority to adopt rules to imple-
ment the Emergency Medical Services Act; and §12.001, which
provides the Board with the authority to adopt rules for its pro-
cedure and for the performance of each duty imposed by law on
the board, the department or the commissioner of health. The
review of the rule implements Government Code, §2001.039.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9, 2004.

TRD-200404472
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 29, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
25 TAC §157.130, §157.131

The new rules are adopted under the Texas Health and Safety
Code, Chapter 773, Emergency Medical Services, which pro-
vides the Board of Health (board) with the authority to adopt rules
to implement the Emergency Medical Services Act; and §12.001,
which provides the Board with the authority to adopt rules for its
procedure and for the performance of each duty imposed by law
on the board, the department or the commissioner of health. The
review of the rules implements Government Code, §2001.039.

§157.130. Emergency Medical Services and Trauma Care System
Account and Emergency Medical Services, Trauma Facilities, and
Trauma Care System Fund.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Extraordinary emergency--An event or situation which
may disrupt the services of an EMS/trauma system.

(2) Rural county--A county with a population of less than
50,000 based on the latest official federal census population figures.

(3) Urban county--A county with a population of 50,000 or
more based on the latest official federal census population figures.

(4) Emergency transfer--Any immediate transfer of an
emergent or unstable patient, ordered by a licensed physician, from a
health care facility to a health care facility which has the capability of
providing a higher level of care or of providing a specialized type of
care not available at the transferring facility.

(5) Trauma care--Care provided to patients who underwent
treatment specified in at least one of the following ICD-9 (Interna-
tional Classification of Diseases, 9th Revision, of the National Cen-
ter of Health Statistics) codes: between 800.00 and 959.9, including
940.0-949.0 (burns), excluding 905.0-909.0 (late effects of injuries),
910.0-924.0 (blisters, contusions, abrasions, and insect bites), 930.0-
939.0 (foreign bodies), and who underwent an operative intervention
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as defined in paragraph (9) of this subsection or was admitted as an in-
patient for greater than 23-hours or who died after receiving any emer-
gency department evaluation or treatment or was dead on arrival to the
facility or who transferred into or out of the hospital.

(6) Uncompensated trauma care--The sum of "charity care"
and "bad debt" resulting from trauma care as defined in paragraph (5) of
this subsection after due diligence to collect. Contractual adjustments
in reimbursement for trauma services based upon an agreement with
a payor (to include but not limited to Medicaid, Medicare, Children’s
Health Insurance Program (CHIP), etc.) is not uncompensated trauma
care.

(7) Charity care--The unreimbursed cost to a hospital of
providing health care services on an inpatient or emergency department
basis to a person classified by the hospital as "financially indigent" or
"medically indigent".

(A) Financially indigent--An uninsured or under-
insured person who is accepted for care with no obligation or a
discounted obligation to pay for the services rendered based on the
hospital’s eligibility system.

(B) Medically indigent--A person whose medical or
hospital bills after payment by third-party payors (to include but
not limited to Medicaid, Medicare, CHIP, etc.) exceed a specified
percentage of the patient’s annual gross income, determined in
accordance with the hospital’s eligibility system, and the person is
financially unable to pay the remaining bill.

(8) Bad debt--The unreimbursed cost to a hospital of pro-
viding health care services on an inpatient or emergency department ba-
sis to a person who is financially unable to pay, in whole or in part, for
the services rendered and whose account has been classified as bad debt
based upon the hospital’s bad debt policy. A hospital’s bad debt policy
should be in accordance with generally accepted accounting principles.

(9) Operative intervention--Any surgical procedure result-
ing from a patient being taken directly from the emergency department
to an operating suite regardless of whether the patient was admitted to
the hospital.

(10) Calculation of the costs of uncompensated trauma
care--For the purposes of this section, a hospital will calculate its total
costs of uncompensated trauma care by summing its charges related
to uncompensated trauma care as defined in paragraph (6) of this
subsection, then applying the cost to charge ratio defined in paragraph
(12) of this subsection and derived in accordance with generally
accepted accounting principles.

(11) County of licensure--The County within which lies
the location of the business mailing address of a licensed ambulance
provider, as indicated by the provider on the application for licensure
form that it filed with the department.

(12) Cost-to-charge ratio--A hospital’s overall
cost-to-charge ratio determined by the Health and Human Ser-
vices Commission from the hospital’s Medicaid cost report. The
hospital’s latest available cost-to-charge ratio shall be used to calculate
its uncompensated trauma care costs.

(b) Reserve. On September 1 of each year, there shall be a
reserve of $500,000 in the emergency medical services (EMS) and
trauma care system account and the emergency medical services,
trauma facilities, and trauma care system fund (accounts) for ex-
traordinary emergencies. During the fiscal year, distributions may
be made from the reserve by the commissioner of health based on
requests which demonstrate need and impact on the EMS and trauma
care system (system). Proposals not immediately recommended for

funding will be reconsidered at the end of each fiscal year, if funding
is available, and need are still present.

(c) Allotments. The EMS allotment shall be 50%, the trauma
service area (TSA) allotment shall be not more than 20%, and the un-
compensated care allotment shall be at least 27% of the funds remain-
ing from the accounts after any amount necessary to maintain the ex-
traordinary emergency reserve of $500,000 has been deducted.

(1) Allotment Determination. Each year, the department
shall determine:

(A) eligibility of all EMS providers, regional advisory
councils (RACs), and trauma facilities;

(B) the amount of the TSA allotment, the EMS allot-
ment, and the uncompensated care allotment;

(C) each county’s share of the EMS allotment for eligi-
ble recipients in the county;

(D) each RAC’s share of the TSA allotment; and

(E) each designated trauma facility’s share of the un-
compensated care allotment.

(2) EMS Allotment. The department shall contract with
each eligible RAC to distribute the county shares of the EMS allotment
to eligible EMS providers based within counties which are aligned
within the relevant RAC. Prior to distribution of the county shares to eli-
gible providers, the RAC shall submit a distribution proposal, approved
by the RAC’s voting membership, to the department for approval.

(A) The county portion of the EMS allotment shall be
distributed directly to eligible recipients without any reduction in the
total amount allocated by the department and shall be used as an ad-
dition to current county EMS funding of eligible recipients, not as a
replacement.

(B) The department shall evaluate each RAC’s distribu-
tion plan based on the following:

(i) fair distribution process to all eligible providers,
taking into account all eligible providers participating in contiguous
TSAs;

(ii) needs of the EMS providers; and

(iii) evidence of consensus opinion for eligible enti-
ties.

(C) A RAC opting to use a distribution plan from the
previous fiscal year shall submit, to the department, a letter or email of
intent to do so.

(D) Eligible EMS providers may opt to pool funds or
contribute funds for a specified RAC purpose.

(3) TSA Allotment. The department shall contract with
each eligible RAC to distribute the TSA allotment. Prior to distribution
of the TSA allotment, the RAC shall submit a budget proposal to the
department for approval. The department shall evaluate each RAC’s
budget according to the following:

(A) budget reflects all funds received by the RAC, in-
cluding funds not expended in the previous fiscal year;

(B) budget contains no ineligible expenses;

(C) appropriate mechanism is used by RAC for bud-
getary planning; and

(D) program areas receiving funding are identified by
budget categories.
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(4) Uncompensated Care Allotment. The department shall
contract with each eligible RAC to distribute shares of the uncompen-
sated care allotment to eligible designated trauma facilities within the
RAC’s TSA. Prior to distribution of the uncompensated care allotment,
the RAC shall submit a distribution proposal, approved by the RAC’s
voting membership, to the department for approval.

(A) The department shall evaluate each RAC’s distribu-
tion plan based on the following:

(i) fair distribution process to all eligible providers;

(ii) needs of designated trauma facilities; and

(iii) evidence of consensus opinion from eligible en-
tities.

(B) A RAC opting to use a distribution plan from the
previous fiscal year shall submit, to the department, a letter or email of
intent to do so.

(C) Eligible designated hospitals may opt to pool funds
or contribute funds for a specified RAC purpose for novel or innovative
projects.

(d) Eligibility requirements. To be eligible for funding from
the accounts, all potential recipients (EMS Providers, RACs, Regis-
tered First Responder Organizations and hospitals) must maintain ac-
tive involvement in regional system development. Potential recipients
must also meet requirements for reports of expenditures from the pre-
vious year and planning for use of the funding in the upcoming year.

(1) Extraordinary Emergency Funding. To be eligible to
receive extraordinary emergency funding, an entity must:

(A) be a licensed EMS provider, a licensed general hos-
pital, or a registered first responder organization;

(B) submit to the department a signed written request,
containing the entity name, contact information, amount of funding
requested, and a description of the extraordinary emergency; and

(C) timely submit a signed and fully completed extra-
ordinary emergency information checklist (on the department’s form)
to the department.

(2) EMS Allotment. To be eligible for funding from the
EMS allotment, an EMS provider must meet the following require-
ments:

(A) maintain provider licensure as described in §157.11
of this title (relating to Requirements for An EMS Provider License)
and provide emergency medical services and/or emergency transfers;

(B) demonstrate utilization of the RAC regional proto-
cols regarding patient destination and transport in all TSAs in which
they operate (verified by each RAC);

(C) demonstrate active participation in the regional sys-
tem performance improvement (PI) program in all TSAs in which they
operate (verified by each RAC);

(D) if an EMS provider is licensed in a county or con-
tracted to provide emergency medical services in a county that is con-
tiguous with a neighboring TSA, it must participate on at least one RAC
of the TSAs:

(i) participation on both RACs is encouraged;

(ii) RAC participation shall follow actual patient re-
ferral patterns;

(iii) an EMS provider, contracted to provide emer-
gency medical services within a county of any one TSA and whose

county of licensure is another county not in or contiguous with that
TSA, must be an active member of the RAC for the TSA of their con-
tracted service area and meet that RAC’s definition of participation and
requirements listed in subparagraph (E)(i)-(vi) of this paragraph; and

(iv) it is the responsibility of an EMS provider to
contact each RAC in which it operates to ensure knowledge of the
provider’s presence and potential eligibility for funding from the EMS
allotment related to that RAC’s TSA;

(E) if an EMS provider is serving any county beyond
its county of licensure it must provide to the department evidence of a
contract or letter of agreement with each additional county government
or taxing authority in which service is provided:

(i) inter-facility transfer letters of agreement and/or
contracts, as well as mutual aid letters of agreement and/or contracts,
do not meet this requirement;

(ii) contracts or letters of agreement must be dated
and submitted to the department on or before August 31 of the respec-
tive year, and be effective more than six months of the upcoming fiscal
year;

(iii) effective dates of the contracts or letters of
agreement should be provided;

(iv) EMS providers with contracts or letters of
agreement on file with the department which include contract service
dates that meet the required time period need not resubmit.

(v) EMS providers are responsible for assuring that
all necessary portions of their contracts and letters of agreement have
been received by the department; and

(vi) air ambulance providers must meet the same re-
quirements as ground transport EMS providers to be eligible to receive
funds from a specific county other than the county of licensure; and

(F) if an EMS provider is licensed in a particular county
and has a contract (with a county government or taxing authority) for
a service area which is a geopolitical subdivision (examples listed be-
low) whose boundary lines cross multiple county lines, it will be con-
sidered eligible for the 911 EMS Allotment for all counties overlapped
by that geopolitical subdivision’s boundary lines. A contract with ev-
ery county that composes the geopolitical subdivision is not necessary.
And, the eligibility of EMS providers, whose county of licensure is in
a geopolitical subdivision other than those listed in clauses (i)-(vi) of
this subparagraph, will be evaluated on a case-by-case basis.

(i) Municipalities.

(ii) School districts.

(iii) Emergency service districts (ESDs).

(iv) Hospital districts.

(v) Utility districts.

(vi) Prison districts.

(3) RAC Allotment. To be eligible for funding from the
RAC allotment, a RAC must:

(A) be officially recognized by the department as de-
scribed in §157.123 of this title (relating to Regional Emergency Med-
ical Services/Trauma Systems);

(B) be incorporated as an entity that is exempt from fed-
eral income tax under §501(a) of the United States Internal Revenue
Code of 1986, and its subsequent amendments, by being listed as an
exempt organization under §501(c)(3) of the code;
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(C) submit documentation of ongoing system develop-
ment activity and future planning;

(D) have demonstrated that a regional system perfor-
mance improvement (PI) process is ongoing by submitting to the de-
partment the following:

(i) lists of committee meeting dates and attendance
rosters for the RAC’S most recent fiscal year;

(ii) committee membership rosters which included
each member’s organization or constituency; and

(iii) lists of issues being reviewed in the system per-
formance improvement meetings; and

(E) submit all required EMS allocation eligibility items
addressed in paragraph (2)(B)-(C) of this subsection.

(4) To be eligible to distribute the EMS, Uncompensated
Care and TSA allotments, a RAC must be incorporated as an entity
that is exempt from federal income tax under §501(a) of the Internal
Revenue Code of 1986, and its subsequent amendments, by being listed
as an exempt organization under §501(c)(3) of the code.

(5) Uncompensated Care Allotment. To be eligible for
funding from the Uncompensated Care allotment, a hospital must be
a department designated trauma facility or a Department of Defense
hospital that is a department designated trauma facility.

(A) To receive funding from the Uncompensated Care
allotment, an application must be submitted within the time frame spec-
ified by the department and include the following:

(i) name of facility;

(ii) location of facility including mailing address,
city and county; and

(iii) Texas Provider Identifier (TPI number) or ac-
cepted federal identification number.

(B) The application must be signed and sworn to before
a Texas Notary Public by the chief financial officer, chief executive
officer and the chairman of the facility’s board of directors.

(C) A copy of the application shall be distributed by
Level I, II, or III facilities to the trauma medical director and Level
IV facilities to the physician director.

(D) The department may opt to use data from ap-
plications submitted by qualified hospitals in accordance with
§157.131(d)(5) of this title (relating to Designated Trauma Facility
and Emergency Medical Services Account) for the distribution of
funds outlined in subsection (e)(3) of this section.

(E) Additional information may be requested at the de-
partment’s discretion.

(e) Calculation Methods. Calculation of county shares of the
EMS allotment, the RAC shares of the TSA allotment, and the TSA’s
share of the uncompensated care allotment.

(1) EMS allotment.

(A) Counties will be classified as urban or rural based
on the latest official federal census population figures.

(B) The EMS allotment will be derived by adjusting the
weight of the statutory criteria in such a fashion that, in so far as pos-
sible, 40% of the funds are allocated to urban counties and 60% are
allocated to rural counties.

(C) An individual county’s share of the EMS allotment
shall be based on its geographic size, population, and number of emer-
gency health care runs multiplied by adjustment factors, determined by
the department, so the distribution approximates the required percent-
ages to urban and rural counties.

(D) The formula shall be: ((the county’s population
multiplied by an adjustment factor) plus (the county’s geographic size
multiplied by an adjustment factor) plus (the county’s total emergency
health care runs multiplied by an adjustment factor) divided by 3)
multiplied by the total EMS allocation). The adjustment factors will
be manipulated so that the distribution approximates the required
percentages to urban and rural counties. Total emergency health care
runs shall be the number of emergency runs electronically transmitted
to the department in a given calendar year by EMS providers.

(2) TSA allotment.

(A) A RAC’s share of the TSA allotment shall be based
on its relative geographic size, population, and trauma care provided as
compared to all other TSAs.

(B) The formula shall be: ((the TSA’s percentage of the
state’s total population) plus (the TSA’s percentage of the state’s total
geographic size) plus (the TSA’s percentage of the state’s total trauma
care) divided by 3) multiplied by the total TSA allotment). Total trauma
care shall be the number of trauma patient records electronically trans-
mitted to the department in a given calendar year by EMS providers
and hospitals.

(3) Uncompensated care allotment.

(A) The uncompensated care allotment shall be based
on a TSA’s relative geographic size, population, and a TSA’s percent-
age of the state’s total reported uncompensated trauma care.

(B) The formula shall be: ((the TSA’s percentage of the
state’s total population) plus (the TSA’s percentage of the state’s total
geographic size) plus (the TSA’s percentage of the total reported cost
of uncompensated trauma care by qualified hospitals that year) divided
by 3) multiplied by the total uncompensated care allotment).

(C) For purposes of subparagraphs (A)-(B) of this para-
graph, the reporting period of a facility’s uncompensated trauma care
shall apply to costs incurred during the preceding calendar year.

(D) The department may choose to distribute funds out-
lined in paragraph (3) of this subsection, to eligible recipients, in con-
junction with the distribution of funds outlined in §157.131(e)(2) of
this title concerning the hospital allocation of the designated trauma
facility and emergency medical services account.

(f) Loss of funding eligibility. If the department finds that an
EMS provider, RAC, or trauma facility has violated the Health and
Safety Code, §773.122, or fails to comply with this section, the depart-
ment may withhold account monies for a period of one to three years
depending upon the seriousness of the infraction.

§157.131. Designated Trauma Facility and Emergency Medical Ser-
vices Account.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Extraordinary emergency--An event or situation which
may disrupt the services of an EMS/trauma system.

(2) Rural county--A county with a population of less than
50,000 based on the latest official federal census population figures.
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(3) Urban county--A county with a population of 50,000 or
more based on the latest official federal census population figures.

(4) Emergency transfer--Any immediate transfer of an
emergent or unstable patient, ordered by a licensed physician, from a
health care facility to a health care facility which has the capability of
providing a higher level of care or of providing a specialized type of
care not available at the transferring facility.

(5) Trauma care--Care provided to patients who underwent
treatment specified in at least one of the following ICD-9 (Interna-
tional Classification of Diseases, 9th Revision, of the National Cen-
ter of Health Statistics) codes: between 800.00 and 959.9, including
940.0-949.0 (burns), excluding 905.0-909.0 (late effects of injuries),
910.0-924.0 (blisters, contusions, abrasions, and insect bites), 930.0-
939.0 (foreign bodies), and who underwent an operative intervention
as defined in paragraph (9) of this subsection or was admitted as an in-
patient for greater than 23-hours or who died after receiving any emer-
gency department evaluation or treatment or was dead on arrival to the
facility or who transferred into or out of the hospital.

(6) Uncompensated trauma care--The sum of "charity care"
and "bad debt" resulting from trauma care as defined in (a)(5) of this
section after due diligence to collect. Contractual adjustments in reim-
bursement for trauma services based upon an agreement with a payor
(to include but not limited to Medicaid, Medicare, Children’s Health
Insurance Program (CHIP), etc.) is not uncompensated trauma care.

(7) Charity care--The unreimbursed cost to a hospital of
providing health care services on an inpatient or emergency department
basis to a person classified by the hospital as "financially indigent" or
"medically indigent".

(A) Financially indigent--An uninsured or under-
insured person who is accepted for care with no obligation or a
discounted obligation to pay for the services rendered based on the
hospital’s eligibility system.

(B) Medically indigent--A person whose medical or
hospital bills after payment by third-party payors (to include but
not limited to Medicaid, Medicare, CHIP, etc.) exceed a specified
percentage of the patient’s annual gross income, determined in
accordance with the hospital’s eligibility system, and the person is
financially unable to pay the remaining bill.

(8) Bad debt--The unreimbursed cost to a hospital of pro-
viding health care services on an inpatient or emergency department ba-
sis to a person who is financially unable to pay, in whole or in part, for
the services rendered and whose account has been classified as bad debt
based upon the hospital’s bad debt policy. A hospital’s bad debt policy
should be in accordance with generally accepted accounting principles.

(9) Operative intervention--Any surgical procedure result-
ing from a patient being taken directly from the emergency department
to an operating suite regardless of whether the patient was admitted to
the hospital.

(10) Active pursuit of department designation as a trauma
facility--means that by December 31, 2003, a licensed hospital, apply-
ing for a designation from the department as a trauma facility, must
have submitted:

(A) a complete application to the department’s trauma
facility designation program or appropriate agency for trauma verifica-
tion;

(B) evidence of participation in Trauma Services Area
(TSA) Regional Advisory Council (RAC) initiatives;

(C) evidence of a hospital trauma performance im-
provement committee; and

(D) data to the department’s EMS/Trauma Registry.

(11) Calculation of the costs of uncompensated trauma
care--For the purposes of this section, a hospital will calculate its total
costs of uncompensated trauma care by summing its charges related
to uncompensated trauma care as defined in paragraph (6) of this
subsection, then applying the cost to charge ratio defined in paragraph
(13) of this subsection and derived in accordance with generally
accepted accounting principles.

(12) County of licensure--The county within which lies
the location of the business mailing address of a licensed ambulance
provider, as indicated by the provider on the application for licensure
form that it filed with the department.

(13) Cost-to-charge ratio--A hospital’s overall
cost-to-charge ratio determined by the Health and Human Ser-
vices Commission from the hospital’s Medicaid cost report. The
hospital’s latest available cost-to-charge ratio shall be used to calculate
its uncompensated trauma care costs.

(b) Reserve. On September 1 of each year, there shall be a
reserve of $500,000 in the designated trauma facility and emergency
medical services account (account) for extraordinary emergencies.
During the fiscal year, distributions may be made from the reserve by
the commissioner of health based on requests which demonstrate need
and impact on the EMS and trauma care system (system). Proposals
not immediately recommended for funding will be reconsidered at
the end of each fiscal year, if funding is available, and a need is still
present.

(c) Allocations. The EMS allocation shall be not more than
2%, the TSA allocation shall be not more than 1%, and the hospital
allocation shall be at least 96% of the funds appropriated from the ac-
count after any amount necessary to maintain the extraordinary emer-
gency reserve of $500,000 has been deducted.

(1) Allocation Determination. Each year, the bureau of
emergency management (department) shall determine:

(A) eligible recipients for the EMS allocation, TSA al-
location, and hospital allocation;

(B) the amount of the TSA allocation, the EMS alloca-
tion, and the hospital allocation;

(C) each county’s share of the EMS allocation for eli-
gible recipients in the county;

(D) each RAC’s share of the TSA allocation; and

(E) each facility’s share of the hospital allocation.

(2) EMS Allocation. The department shall contract with
each eligible RAC to distribute the county shares of the EMS alloca-
tion to eligible EMS providers based within counties which are aligned
within the relevant RAC. Prior to distribution of the county shares to eli-
gible providers, the RAC shall submit a distribution proposal, approved
by the RAC’s voting membership, to the department for approval.

(A) The county portion of the EMS allocation shall be
distributed directly to eligible recipients without any reduction in the
total amount allocated by the department and shall be used as an ad-
dition to current county EMS funding of eligible recipients, not as a
replacement.

(B) The department shall evaluate each RAC’s distribu-
tion plan based on the following:
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(i) fair distribution process to all eligible providers,
taking into account all eligible providers participating in contiguous
TSAs;

(ii) needs of the EMS providers; and

(iii) evidence of consensus opinion for eligible enti-
ties.

(C) A RAC opting to use a distribution plan from the
previous fiscal year shall submit, to the department, a letter or email of
intent to do so.

(D) Eligible EMS providers may opt to pool funds or
contribute funds for a specified RAC purpose.

(3) TSA Allocation. The department shall contract with
eligible RACs to distribute the TSA allocation. Prior to distribution
of the TSA allocation, the RAC shall submit a budget proposal to the
department for approval. The department shall evaluate each RAC’s
budget according to the following:

(A) budget reflects all funds received by the RAC, in-
cluding funds not expended in the previous fiscal year;

(B) budget contains no ineligible expenses;

(C) appropriate mechanism is used by RAC for bud-
getary planning; and

(D) program areas receiving funding are identified by
budget categories.

(4) Hospital Allocation. The department shall distribute
funds directly to facilities eligible to receive funds from the hospital
allocation to subsidize a portion of uncompensated trauma care pro-
vided or to fund innovative projects to enhance the delivery of patient
care in the overall EMS/Trauma System. Funds distributed from the
hospital allocations shall be made based on, but not limited to:

(A) the percentage of the hospital’s uncompensated
trauma care cost in relation to total uncompensated trauma care cost
reported by qualified hospitals that year; and

(B) availability of funds.

(d) Eligibility requirements. To be eligible for funding from
the account, all potential recipients (EMS Providers, RACs, Registered
First Responder Organizations and hospitals) must maintain active in-
volvement in regional system development. Potential recipients also
must meet requirements for reports of expenditures from the previous
year and planning for use of the funding in the upcoming year.

(1) Extraordinary Emergency Funding. To be eligible to
receive extraordinary emergency funding, an entity must:

(A) be a licensed EMS provider, a licensed hospital, or
a registered first responder organization;

(B) submit to the department a signed written request,
containing the entity name, contact information, amount of funding
requested, and a description of the extraordinary emergency; and

(C) timely submit a signed and fully completed extra-
ordinary emergency information checklist (on the department’s form)
to the department.

(2) EMS Allocation. To be eligible for funding from the
EMS allocation an EMS provider must meet the following require-
ments:

(A) maintain provider licensure as described in §157.11
of this title and provide emergency medical services and/or emergency
transfers;

(B) demonstrate utilization of the RAC regional proto-
cols regarding patient destination and transport in all TSAs in which
they operate (verified by each RAC);

(C) demonstrate active participation in the regional sys-
tem performance improvement (PI) program in all TSAs in which they
operate (verified by each RAC);

(D) if an EMS provider is licensed in a county or con-
tracted to provide emergency medical services in a county that is con-
tiguous with a neighboring TSA, it must participate on at least one RAC
of the TSAs:

(i) participation on both RACs is encouraged;

(ii) RAC participation shall follow actual patient re-
ferral patterns;

(iii) an EMS provider contracted to provide emer-
gency medical services within a county of any one TSA and whose
county of licensure is another county not in or contiguous with that
TSA must be an active member of the RAC for the TSA of their con-
tracted service area and meet that RAC’s definition of participation and
requirements listed in subparagraph (E)(i)-(vi) of this paragraph; and

(iv) it is the responsibility of an EMS provider to
contact each RAC in which it operates to ensure knowledge of the
provider’s presence and potential eligibility for funding from the EMS
allotment related to that RAC’s TSA;

(E) if an EMS provider is serving any county beyond
its county of licensure it must provide to the department evidence of a
contract or letter of agreement with each additional county government
or taxing authority in which service is provided:

(i) inter-facility transfer letters of agreement and/or
contracts, as well as mutual aid letters of agreement and/or contracts,
do not meet this requirement;

(ii) contracts or letters of agreement must be dated
and submitted to the department on or before August 31 of the respec-
tive year, and be effective more than six months of the upcoming fiscal
year;

(iii) effective dates of the contracts or letters of
agreement should be provided;

(iv) EMS providers with contracts or letters of
agreement on file with the department which include contract service
dates that meet the required time period (noted in this subsection)
need not resubmit;

(v) EMS providers are responsible for assuring that
all necessary portions of their contracts and letters of agreement have
been received by the department; and

(vi) air ambulance providers must meet the same re-
quirements as ground transport EMS providers to be eligible to receive
funds from a specific county other than the county of licensure; and

(F) if a EMS provider is licensed in a particular county
and has a contract (with a county government or taxing authority) for
a service area which is a geopolitical subdivision (examples listed be-
low) whose boundary lines cross multiple county lines, it will be con-
sidered eligible for the 911 EMS Allocation for all counties overlapped
by that geopolitical subdivision’s boundary lines. A contract with ev-
ery county that composes the geopolitical subdivision is not necessary.
And, the eligibility of EMS providers, whose county of licensure is in
a geopolitical subdivision other than those listed in clauses (i)-(vi) of
this subparagraph, will be evaluated on a case-by-case basis.

(i) Municipalities.
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(ii) School districts.

(iii) Emergency service districts (ESDs).

(iv) Hospital districts.

(v) Utility districts.

(vi) Prison districts.

(3) RAC Allocation. To be eligible for funding from the
TSA allocation, a RAC must:

(A) be officially recognized by the department as de-
scribed in §157.123 of this title (relating to Regional Emergency Med-
ical Services/Trauma Systems);

(B) be incorporated as an entity that is exempt from fed-
eral income tax under §501(a) of the United States Internal Revenue
Code of 1986, and its subsequent amendments, by being listed as an
exempt organization under §501(c)(3) of the code;

(C) submit documentation of ongoing system develop-
ment activity and future planning;

(D) have demonstrated that a regional system perfor-
mance improvement process is ongoing by submitting to the depart-
ment the following:

(i) lists of committee meeting dates and attendance
rosters for the RAC’S most recent fiscal year;

(ii) committee membership rosters which included
each member’s organization or constituency; or

(iii) lists of issues being reviewed in the system per-
formance improvement meetings.

(E) Submit all required EMS allocation eligibility items
addressed in paragraph (2)(B)-(C) of this subsection.

(4) To be eligible to distribute the EMS and TSA alloca-
tions, a RAC must be incorporated as an entity that is exempt from fed-
eral income tax under §501(a) of the Internal Revenue Code of 1986,
and its subsequent amendments, by being listed as an exempt organi-
zation under §501(c)(3) of the code.

(5) Hospital Allocation. To be eligible for funding from the
hospital allocation, a hospital must be a department designated trauma
facility or in active pursuit of a department designation as a trauma
facility or a Department of Defense hospital that is a department des-
ignated trauma facility or in active pursuit of a department designation
as a trauma facility.

(A) To receive funding from the hospital allocation, an
application must be submitted within the time frame specified by the
department and include the following:

(i) name of facility;

(ii) location of facility including mailing address,
city and county;

(iii) Texas Provider Identifier (TPI number) or ac-
cepted federal identification number.

(B) The application must be signed and sworn to before
a Texas Notary Public by the chief financial officer, chief executive
officer and the chairman of the facility’s board of directors.

(C) A copy of the application shall be distributed by
Level I, II, or III facilities to the trauma medical director and Level
IV facilities to the physician director.

(D) Additional information may be requested at the de-
partment’s discretion.

(E) A TDH-designated trauma facility in receipt of
funding from the hospital allocation that fails to maintain designation
through December 31, 2005, must return an amount as follows to the
account by no later than January 31, 2006:

(i) 1 to 60 days lapsed designation: 0% of the facil-
ity’s hospital allocation for FY04 and FY05;

(ii) 60 to 180 days lapsed designation: 25% of the
facility’s hospital allocation for FY04 and FY05 plus a penalty of 10%;

(iii) greater than 180 days lapsed designation: 100%
of the facility’s hospital allocation for FY04 and FY05 plus a penalty
of 10%; and

(iv) the department may grant an exception to sub-
paragraph (E) of this subsection if it finds that compliance with this
section would not be in the best interests of the persons served in the
affected local system.

(F) A facility in active pursuit of designation but has not
achieved TDH-trauma designation by December 31, 2005, must return
to the account by no later than January 31, 2006, all funds received
from the hospital allocation in FY04 and FY05 plus a penalty of 10%.

(e) Calculation Methods. Calculation of county shares of the
EMS allocation, the RAC shares of the TSA allocation, and the hospital
allocation.

(1) EMS allocation.

(A) Counties will be classified as urban or rural based
on the latest official federal census population figures.

(B) The EMS allocation will be derived by adjusting the
weight of the statutory criteria in such a fashion that, in so far as pos-
sible, 40% of the funds are allocated to urban counties and 60% are
allocated to rural counties.

(C) An individual county’s share of the EMS allocation
shall be based on its geographic size, population, and number of emer-
gency health care runs multiplied by adjustment factors, determined by
the department, so the distribution approximates the required percent-
ages to urban and rural counties.

(D) The formula shall be: ((the county’s population
multiplied by an adjustment factor) plus (the county’s geographic size
multiplied by an adjustment factor) plus (the county’s total emergency
health care runs multiplied by an adjustment factor) divided by 3)
multiplied by the total EMS allocation). The adjustment factors will
be manipulated so that the distribution approximates the required
percentages to urban and rural counties. Total emergency health care
runs shall be the number of emergency runs electronically transmitted
to the department in a given calendar year by EMS providers.

(2) TSA allocation.

(A) A RAC’s share of the TSA allocation shall be based
on its relative geographic size, population, and trauma care provided as
compared to all other TSAs.

(B) The formula shall be: ((the TSA’s percentage of
the state’s total population) plus (the TSA’s percentage of the state’s
total geographic size) plus (the TSA’s percentage of the state’s total
trauma care) divided by 3) multiplied by the total TSA allocation). To-
tal trauma care shall be the number of trauma patient records electron-
ically transmitted to the department in a given calendar year by EMS
providers and hospitals.
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(3) Hospital allocation.

(A) There will be one annual application process from
which all distributions from the hospital allocation, plus any unex-
pended portion of the EMS and TSA allocations, in a given fiscal year
will be made. The department will notify all eligible designated trauma
facilities and those hospitals in active pursuit of designation at least 90
days prior to the due date of the annual application. Based on the in-
formation provided in the application, each facility shall receive:

(i) an equal amount, with an upper limit of $50,000,
from up to 15 percent of the hospital allocation; and

(ii) an amount for uncompensated trauma care as de-
termined in subparagraphs (B)-(C) of this paragraph, less the amount
received in clause (i) of this subparagraph.

(B) Any funds not allocated in subparagraph (A)(i) of
this paragraph shall be included in the distribution formula in subpara-
graph (D) of this paragraph.

(C) If the total cost of uncompensated trauma care ex-
ceeds the amount appropriated from the account, minus the amount
referred to in subparagraph (A)(i) of this paragraph, the department
shall allocate funds based on a facility’s percentage of uncompensated
trauma care costs in relation to the total uncompensated trauma care
cost reported by qualified hospitals that year.

(D) In the first year of distribution, the hospital alloca-
tion formula for Level I, II, III and IV trauma facilities and those facil-
ities in active pursuit of designation shall be: ((the facility’s reported
costs of uncompensated trauma care) divided by (the total reported cost
of uncompensated trauma care by qualified hospitals that year)) multi-
plied by (total money available for facilities minus the amount referred
to in subparagraph (A)(i) of this paragraph).

(E) In subsequent years of distribution, the hospital al-
location formula for Level I, II, III and IV trauma facilities and those fa-
cilities in active pursuit of designation shall be: ((the facility’s reported
costs of uncompensated trauma care) minus (any collections received
by the hospitals for any portion of their uncompensated care previously
reported for the purposes of this section) divided by (the total reported
cost of uncompensated trauma care by qualified hospitals that year))
multiplied by (total money available for facilities minus the amount
distributed in subparagraph (A)(i) of this paragraph).

(F) For purposes of subparagraphs (D)-(E) of this para-
graph, the reporting period of a facility’s uncompensated trauma care
shall apply to costs incurred during the preceding calendar year.

(G) Hospitals should have a physician incentive plan
that supports the facility’s participation in the trauma system.

(f) Loss of funding eligibility. If the department finds that an
EMS provider, RAC, or hospital has violated the Health and Safety
Code, §780.004, or fails to comply with this section, the department
may withhold account monies for a period of one to three years de-
pending upon the seriousness of the infraction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 9, 2004.

TRD-200404473

Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 29, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 289. RADIATION CONTROL
SUBCHAPTER F. LICENSE REGULATIONS
25 TAC §289.252

The Texas Department of Health (department) adopts an
amendment to §289.252, concerning licensing of radioactive
material. The amendment to §289.252 is adopted with changes
to the proposed text as published in the January 30, 2004, issue
of the Texas Register (29 TexReg 868), as a result of comments
received during the 30-day comment period.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 289.252 has been reviewed
and the department has determined that the reasons for adopt-
ing the section continue to exist; however, revisions to the rule
were necessary as outlined in this preamble.

The department published a Notice of Intention to Review for
§289.252 regarding Government Code, §2001.039, in the Texas
Register (28 TexReg 11118) on December 12, 2003. No com-
ments were received by the department on this section following
publication of the notice.

The revision incorporates legislation passed by the 78th Legisla-
ture, Regular Session, 2003. House Bill (HB) 2292 added Health
and Safety Code, §12.0112, and requires two-year terms for ra-
dioactive material licenses and requires recovery of regulatory
program costs for the two-year term of the license. The depart-
ment has historically required renewal of specific licenses that in-
cludes submission to the department of updated technical infor-
mation regarding the radioactive material possessed, operating,
safety and emergency procedures, and personnel responsible
for the security of safe use of the radioactive materials. In order
to incorporate the provisions of HB 2292 concerning two-year
terms and to continue requiring a renewal that includes pertinent
technical information, the department is implementing an admin-
istrative renewal and a technical renewal at longer intervals. The
licensee will be required to renew the license every two years by
paying the required fee and having a satisfactory compliance his-
tory. This administrative renewal will not involve review of tech-
nical information regarding the license. At a longer interval, the
licensee will be required to submit certain technical information
for review. This technical renewal date will be specified in the
license. Maintaining the more resource-intensive technical re-
newal allows the department to ensure continued security and
safe use of radioactive material. The change to the rule is re-
flected in revised subsections (y) and (z).

House Bill 253, 78th Legislature, Regular Session, 2003, re-
vised Health and Safety Code §401.110, and requires the de-
partment to deny a radioactive material application, amendment
or renewal if the applicant’s compliance history reveals a re-
curring pattern of conduct that demonstrates a consistent dis-
regard for the regulatory process through significant violations
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of the Radiation Control Act or the department’s radiation con-
trol rules. The department has defined "a recurring pattern of
conduct that demonstrates a consistent disregard for the regu-
latory process through significant violations..." by adding a re-
quirement that states the department will deny an application
if at least three department actions are issued, within the previ-
ous six years, that assess administrative or civil penalties against
the licensee or that revoke or suspend the radioactive material
license. The change to the rule is reflected in new subsection
(x)(7).

The revision changes references to the formal hearing proce-
dures throughout the rule to properly cite the references. In sub-
section (f)(1), the sentence "A single individual may be desig-
nated as RSO for more than one license if authorized by the
agency." is added to clearly state the department’s current prac-
tice in approving an individual to be a radiation safety officer
(RSO) for multiple licenses. New subsection (f)(3)(L) concern-
ing inventory is added as a duty of the RSO to ensure both li-
censees and the department have an accounting of all autho-
rized sources. This requirement is being added to also enhance
security by increasing accountability for sources of radiation.

Several revisions are made to the subsection concerning spe-
cific licenses for the manufacture and commercial distribution of
devices to persons generally licensed. The requirements are
items of compatibility with the United States Nuclear Regula-
tory Commission (NRC) and as an agreement state, Texas is
required to adopt them. These revisions include new subsection
(l)(1)(D) and (E) concerning labeling, new (l)(4)(G) concerning
enforcement, and new subsection (l)(5) concerning alternative
approaches to informing customers. The revisions also include
addition of new and clarification of existing language concerning
reports that are required by the licensee.

Subsection (x)(4) is revised to add the words "by the licensee
or its parent company, if the parent company is involved in the
bankruptcy" at the end of the sentence to be consistent with lan-
guage used throughout this chapter. New subsection (y)(5)(A)
adds the words "or has been revoked" after "expired" to clearly
state that the license can also be revoked as is intended by the
rule. Subsection (dd) adds the word ", suspension," after "Mod-
ification" to state the complete list of options for this subsection.
New subparagraph (D) is added to subsection (dd) to state that
a license may also be modified, suspended, or revoked in whole
or in part as a result of existing conditions that constitute a sub-
stantial threat to the public health or safety or the environment
to be consistent with language used throughout the chapter. In
subsection (gg)(6)(B)(ii), "Fund" is replaced with "Account" af-
ter "Care" to reflect the name of the account changed by House
Bill 1678 which revised Health and Safety Code, §401.305. In
the figure for subsection (ii)(2), the radionuclides "Th-232" and
"U-238" are deleted from the category of the 0.01µCi limit and
moved to the category of the 1.0 mCi limit, so that these radionu-
clides are included in the correct limit category.

Concerning the entire section, several changes were made to
rule citations to state the correct citations and to renumber as
needed due to language being added or deleted throughout the
section. Other minor grammatical changes have been made
throughout the section.

This amendment is part of the department’s continuing effort to
update, clarify, and simplify its rules regarding the control of radi-
ation based upon technological advances, public concerns, leg-
islative directives, other factors, or to incorporate requirements

that are items of compatibility with NRC because as an agree-
ment state, Texas must adopt compatible requirements.

The department is making the following changes due to staff
comments to clarify the intent and improve the accuracy of the
section.

Change: Concerning §289.252(d)(9)(C), the department
deleted "(relating to the Texas Board of Health)" at the end of
the last sentence to reflect that the Texas Board of Health will
cease to exist as a result of the consolidation of state agencies
effective September 1, 2004.

Change: Concerning new §289.252(f)(3)(L), the department
added new clause (iv) to include the date inventory is performed
in order to serve as documentation that the inventory is being
performed every six months.

Change: Concerning §289.252(l)(7)(B)(iv), the department
deleted the word "and" for grammatical correctness.

Change: Concerning §289.252(l)(7)(C)(ii), the department
deleted the word "; and" and added a period at the end of the
clause for grammatical correctness.

Change: Concerning §289.252(l)(7)(C)(iv), the department
deleted the period at the end of the clause and added the word
"; and" for grammatical correctness.

Change: Concerning §289.252(x)(7), in the second sentence,
the department deleted the words "or judicial orders" and
replaced them with the word "actions" after "...at least three
agency" and added ", within the previous six years," after the
first "applicant" to clarify and to state a specific time period to
be reviewed.

Change: Concerning §289.252(y)(1), the department added
"Except for subsection (z)(5) of this section," to the beginning
of the third sentence to clarify the intent of the requirement.
The department also added a final sentence stating "The
requirements in this subsection are subject to the provisions
of Government Code, §2001.054." to emphasize that the
provisions of the Administrative Procedure Act concerning
timely renewal, notice, and opportunity for hearing apply to
administrative renewals.

Change: Concerning §289.252(z)(1), second sentence, the
word "existing" is deleted before the word "license" and the word
"condition" is deleted after the second "license" to clarify that
the renewal date is specified in the license and not necessarily
in a license condition.

Change: Concerning §289.252(z)(2), second sentence, the de-
partment moved the words "or for a new license authorizing the
same activities" to appear after the words "technical renewal"
to state more clearly that the rule applies whether the licensee
has filed an application for a technical renewal or for a new li-
cense authorizing the same activities and has also paid the fee
required by §289.204. The department also deleted the words
"in entirety" after "technical renewal" as this term is unnecessary.

Change: Concerning §289.252(z)(4), the department deleted
the proposed language and replaced it with language that bet-
ter defines the requirements for the administrative and technical
renewals.

Change: Concerning new §289.252(z)(5), the department
added this paragraph to better define the requirements for ad-
ministrative and technical renewals. Proposed §289.252(z)(5)
was subsequently renumbered.
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Change: Concerning new §289.252(z)(7), the department
added the paragraph to emphasize that the provisions of the
Administrative Procedure Act concerning timely renewal, notice,
and opportunity for hearing apply to technical renewals.

The following comments were received concerning the proposed
section. Following each comment is the department’s response
and any resulting change(s).

Comment: Concerning §289.252(d)(6), although this paragraph
was designated as a "(No change.)" section during the proposed
comment period, a commenter stated that the requirement for
a majority of licensees to demonstrate financial qualification
passed on the last rewrite of this section and became effective
in December 2002, would again like to comment that this
requirement is punitive, costly, and creates the potential for
small businesses to be forced to do exactly what the department
is trying to avoid. The commenter further added that if small
businesses have to allocate resources to financial qualification,
and there is no reasonable economical pathway for disposing
of the material, they may be forced to discontinue business and
abandon the material to the State.

Additionally, the commenter stated that allowing new companies
to meet the financial qualification requirements by submitting a
business plan specifying expected expenses versus capitaliza-
tion and anticipated revenues is shaky at best. Business plans
can present whatever picture the company wants, and there is
no history to substantiate operating integrity.

Response: The department disagrees with the commenter. The
financial qualification requirement is mandated by Health and
Safety Code, §401.1008 (as amended by House Bill 1099 (77th
Legislature 2001)). The requirement for financial qualification
allows an applicant or licensee to attest to its financial qualifica-
tions or reference documentation submitted for financial assur-
ance. The requirement for financial assurance is a compatibility
item with the NRC and specifically ensures that certain appli-
cants or licensees have adequate funding for decommissioning,
including disposal. The purpose of the financial qualification re-
quirement is to ensure that licensees and applicants have suf-
ficient economic means to be able to conduct the licensed ac-
tivities throughout the life of the license, including appropriate
acquisition of material, safe management and use of the mate-
rial, decontamination if necessary, and appropriate disposal of
the material. Both requirements are intended to ensure that in
the event a licensee abandons the sources of radiation or is oth-
erwise unable to fulfill its responsibility for appropriate and safe
disposition of the sources, adequate funding is available for the
cost of decontamination and/or disposal of the sources of radia-
tion. A company’s recovery of the cost for disposal should be a
business decision of the company. No change was made to the
rule as a result of the comment.

Comment: Concerning new §289.252(f)(3)(L), one commenter
stated that this subparagraph requires the following information
to be maintained in physical inventory records: "(i) isotope(s); (ii)
quantity(ies); (iii) activity(ies); (iv) form(s); (v) last date(s) of use;
(vi) name of individual making the inventory; and (vii) signature
of individual making the inventory." The commenter adds that
industrial licensees, particularly fixed gauge licensees, would be
adversely affected by this proposed rule.

The commenter stated that the requirement to include item "(ii)
quantity" in the inventory record would be unnecessary since
each radioactive source is, and should be, individually invento-
ried. The requirement to include item "(iv) form" does not add any

useful information since the radioactive material form is specified
in the Registry of Radioactive Sealed Sources and Device Safety
Evaluation of a Device.

Additionally, the commenter stated that the requirement to in-
clude "(v) last date(s) of use" is onerous for industrial licensees
that typically use the devices continuously as part of a manufac-
turing or quality control process. If the Department of Health de-
termines that it is necessary to document the last date of use of a
device that is not actively in use, such as those devices that are
placed in storage, record keeping requirements such as those
that apply to stored generally licensed devices should be pro-
posed.

Finally, the commenter stated that the requirement to include
item "(vii) signature of individual making the inventory" would
prohibit the use of electronic databases to maintain physical in-
ventory records. It may serve the Department’s purpose to doc-
ument the identity of the person making the record (as proposed
in §289.226(m)(1)(D)) as an alternative to the signature of the
individual making the inventory.

A second commenter stated that this new section appears to ad-
dress only "sources" and asked if it is intended to include devices
containing sealed sources. If so, the commenter asked if the de-
vice model and serial numbers are not now required. This com-
menter also questioned what the requirement for "last date(s) of
use" is intended to accomplish if the device or source is in con-
tinuous use.

Response: The department agrees with the comments and has
deleted proposed new clauses (iv), (v), and (vii) for the reasons
indicated by the commenters. For clarification, the department
also deleted the word "material" and added the word "sealed"
after the first and second "radioactive" in subparagraph (L) of this
paragraph. The department did not intend to include the devices
that contain the sealed sources.

Comment: Concerning §289.252(l)(1)(D) and (E), a commenter
expressed that it is not clear what these subparagraphs address.
The commenter asks for an explanation of a "separable source
housing" and asks for clarification of separable from what.

Response: The department acknowledges the comment; how-
ever, no change was made to the rule as a result of the comment.
These subparagraphs were added to incorporate requirements
that are items of compatibility with NRC regulations because as
an agreement state, Texas must adopt compatible requirements.
Title 10, CFR, §32.51(a)(4) and (5) (65 FR 79162) amended the
existing labeling requirements to require an additional label on
any separable source housing to carry out the initial intent of the
previous requirement for devices, where the source may be sep-
arable in a housing that does not include the label. It is important
that this housing, if separated from the remainder of the device,
can also be identified.

Comment: Concerning §289.252(z)(1), a commenter stated that
the legislation changing the license renewal interval to two years
and the department’s implementation of administrative and tech-
nical renewals, was not well thought out and should be changed
in a future legislative session. Additionally, the commenter stated
that this is very punitive to radioactive materials licensees and
simply adds workload to both licensees and the department staff
with no added benefit to public health and safety.
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Response: The department acknowledges the comment; how-
ever, no change was made to the rule as a result of the com-
ment. The department has historically required renewal of spe-
cific licenses that includes submission to the department of up-
dated technical information regarding the radioactive material
possessed, operating, safety and emergency procedures, and
personnel responsible for the security of safe use of the radioac-
tive materials. In order to incorporate the provisions of HB 2292
concerning two-year terms and to continue requiring a renewal
that includes pertinent technical information, the department is
implementing an administrative renewal and a technical renewal.

The commenters included representatives from Radiation Tech-
nology, Inc. and 3M Corporate Health Physics. The commenters
were neither for nor against the rule in its entirety; however, the
commenters raised questions and expressed concern regarding
the proposal as discussed in the summary of comments.

The amendment is adopted under the Health and Safety Code,
§401.051, which provides the Texas Board of Health (board) with
authority to adopt rules and guidelines relating to the control of
radiation; and §12.001, which provides the board with the au-
thority to adopt rules for its procedure and for the performance
of each duty imposed by law on the board, the department, or
the commissioner of health.

§289.252. Licensing of Radioactive Material.

(a) Purpose. The intent of this section is as follows.

(1) This section provides for the specific licensing of ra-
dioactive material.

(2) Unless otherwise exempted, no person shall receive,
possess, use, transfer, own, or acquire radioactive material except as
authorized by the following:

(A) a specific license issued in accordance with this sec-
tion and/or any of the following sections:

(i) §289.254 of this title (relating to Licensing of Ra-
dioactive Waste Processing and Storage Facilities);

(ii) §289.255 of this title (relating to Radiation
Safety, Requirements and Licensing and Registration Procedures for
Industrial Radiography);

(iii) §289.256 of this title (relating to Medical and
Veterinary Use of Radioactive Material);

(iv) §289.258 of this title (relating to Licensing and
Radiation Safety Requirements for Irradiators);

(v) §289.259 of this title (relating to Licensing of
Naturally Occurring Radioactive Material (NORM));

(vi) §289.260 of this title (relating to Licensing of
Uranium Recovery and Byproduct Material Disposal Facilities); or

(B) a general license or general license acknowledg-
ment issued in accordance with §289.251 of this title (relating to
Exemptions, General Licenses, and General License Acknowledge-
ments).

(3) A person who receives, possesses, uses, transfers,
owns, or acquires radioactive materials prior to receiving a license is
subject to the requirements of this chapter.

(b) Scope. In addition to the requirements of this section, the
following additional requirements are applicable.

(1) All licensees, unless otherwise specified, are subject to
the requirements in the following sections:

(A) §289.201 of this title (relating to General Provisions
for Radioactive Material);

(B) §289.202 of this title (relating to Standards for Pro-
tection Against Radiation from Radioactive Material);

(C) §289.203 of this title (relating to Notices, Instruc-
tions, and Reports to Workers; Inspections);

(D) §289.204 of this title (relating to Fees for Certifi-
cates of Registration, Radioactive Material Licenses, Emergency Plan-
ning and Implementation, and Other Regulatory Services);

(E) §289.205 of this title (relating to Hearing and En-
forcement Procedures); and

(F) §289.257 of this title (relating to Packaging and
Transportation of Radioactive Material).

(2) Licensees engaged in well logging service operations
and tracer studies are subject to the requirements of §289.253 of this
title (relating to Radiation Safety Requirements for Well Logging Ser-
vice Operations and Tracer Studies).

(3) Licensees engaged in radioactive waste processing
and/or storage are subject to the requirements of §289.254 of this title.

(4) Licensees engaged in industrial radiographic opera-
tions are subject to the requirements of §289.255 of this title.

(5) Licensees using radioactive material for medical or vet-
erinary use are subject to the requirements of §289.256 of this title.

(6) Licensees using sealed sources in irradiators are subject
to the requirements of §289.258 of this title.

(7) Licensees possessing or using naturally occurring ra-
dioactive material are subject to the requirements of §289.259 of this
title.

(8) Licensees engaged in uranium recovery and byproduct
material disposal are subject to the requirements of §289.260 of this
title.

(c) Types of licenses. Licenses for radioactive materials are of
two types: general and specific.

(1) General licenses provided in §289.251 and §289.259
of this title are effective without the filing of applications with the
agency or the issuance of licensing documents to the particular per-
sons, although the filing of an application for acknowledgement with
the agency may be required for a particular general license. The gen-
eral licensee is subject to any other applicable portions of this chapter
and any limitations of the general license.

(2) Specific licenses require the submission of an applica-
tion to the agency and the issuance of a licensing document by the
agency. The licensee is subject to all applicable portions of this chapter
as well as any limitations specified in the licensing document.

(d) Filing application for specific licenses. The agency may,
at any time after the filing of the original application, require further
statements in order to enable the agency to determine whether the ap-
plication should be denied or the license should be issued.

(1) Applications for specific licenses shall be filed in a
manner prescribed by the agency.

(2) Each application shall be signed by the chief executive
officer or other individual delegated the authority to manage, direct, or
administer the licensee’s activities.
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(3) An application for a license may include a request for a
license authorizing one or more activities. The agency may require the
issuance of separate specific licenses for those activities.

(4) Each application for a specific license, other than a li-
cense exempted from §289.204 of this title, shall be accompanied by
the fee prescribed in §289.204 of this title.

(5) Each application shall be accompanied by a completed
BRC Form 252-1 (Business Information Form).

(6) Each applicant shall demonstrate to the agency that the
applicant is financially qualified to conduct the activity requested for
licensure, including any required decontamination, decommissioning,
reclamation, and disposal before the agency issues a license. Each li-
censee shall demonstrate to the agency that it remains financially qual-
ified to conduct the licensed activity before a license is renewed. Meth-
ods for demonstrating financial qualifications are specified in subsec-
tion (ii)(8) of this section. The requirement for demonstration of finan-
cial qualification is separate from the requirement specified in subsec-
tion (gg) of this section for certain applicants or licensees to provide
financial assurance.

(7) If facility drawings submitted in conjunction with the
application for a license are prepared by a professional engineer or en-
gineering firm, those drawings shall be final and shall be signed, sealed
and dated in accordance with the requirements of the Texas Board of
Professional Engineers, 22 Texas Administrative Code, Chapter 131.

(8) Applications for licenses shall be processed in accor-
dance with the following time periods.

(A) The first period is the time from receipt of an appli-
cation by the Division of Licensing, Registration and Standards to the
date of issuance or denial of the license or a written notice outlining
why the application is incomplete or unacceptable. This time period is
60 days.

(B) The second period is the time from receipt of the
last item necessary to complete the application to the date of issuance
or denial of the license. This time period is 30 days.

(C) These time periods are exclusive of any time period
incident to hearings and post-hearing activities required by the Govern-
ment Code, Chapter 2001.

(9) Notwithstanding the provisions of §289.204(d)(1) of
this title, reimbursement of application fees may be granted in the fol-
lowing manner.

(A) In the event the application is not processed in the
time periods as stated in paragraph (8) of this subsection, the applicant
has the right to request of the director of the Radiation Control Pro-
gram full reimbursement of all application fees paid in that particular
application process. If the director does not agree that the established
periods have been violated or finds that good cause existed for exceed-
ing the established periods, the request will be denied.

(B) Good cause for exceeding the period established is
considered to exist if:

(i) the number of applications for licenses to be pro-
cessed exceeds by 15% or more the number processed in the same cal-
endar quarter the preceding year;

(ii) another public or private entity utilized in the ap-
plication process caused the delay; or

(iii) other conditions existed giving good cause for
exceeding the established periods.

(C) If the request for full reimbursement authorized by
subparagraph (A) of this paragraph is denied, the applicant may then
request a hearing by appeal to the Commissioner of Health for a reso-
lution of the dispute. The appeal will be processed in accordance with
Title 1, Texas Administrative Code, Chapter 155, and the Formal Hear-
ing Procedures, §§1.21, 1.23, 1.25, and 1.27 of this title.

(10) Applications for licenses may be denied for the fol-
lowing reasons:

(A) any material false statement in the application or
any statement of fact required under provisions of the Texas Radiation
Control Act (Act);

(B) conditions revealed by the application or statement
of fact or any report, record, or inspection, or other means that would
warrant the agency to refuse to grant a license on an application; or

(C) failure to clearly demonstrate how the requirements
in this chapter have been addressed.

(e) General requirements for the issuance of specific licenses.
A license application will be approved if the agency determines that:

(1) the applicant and all personnel who will be handling the
radioactive material are qualified by reason of training and experience
to use the material in question for the purpose requested in accordance
with this chapter in such a manner as to minimize danger to occupa-
tional and public health and safety and the environment;

(2) the applicant’s proposed equipment, facilities, and pro-
cedures are adequate to minimize danger to occupational and public
health and safety and the environment;

(3) the issuance of the license will not be inimical to the
health and safety of the public;

(4) the applicant satisfies any applicable special require-
ment in this section and other sections as specified in subsection
(a)(2)(A) of this section;

(5) the radiation safety information submitted for requested
sealed source(s) or device(s) containing radioactive material is in accor-
dance with subsection (v) of this section;

(6) qualifications of the designated radiation safety officer
(RSO) as specified in subsection (f) of this section are adequate for the
purpose requested in the application;

(7) the applicant submits an adequate operating, safety, and
emergency procedures manual;

(8) the applicant’s permanent facility is located in Texas
(if the applicant’s permanent facility is not located in Texas, reciprocal
recognition shall be sought as required by subsection (ee) of this sec-
tion); and

(9) the owner of the property is aware that radioactive ma-
terial is stored on the property, if the proposed storage facility is not
owned by the applicant. The applicant shall provide a written state-
ment from the owner, or from the owner’s agent, indicating such. This
paragraph does not apply to property owned or held by a government
entity or to property on which radioactive material is used under an au-
thorization for temporary job site use.

(10) there is no reason to deny the license as specified in
subsection (d)(10) or (x)(7) of this section.

(f) Radiation safety officer.

(1) An RSO shall be designated for every license issued by
the agency. A single individual may be designated as RSO for more
than one license if authorized by the agency.
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(2) The RSO’s documented qualifications shall include as
a minimum:

(A) possession of a high school diploma or a certificate
of high school equivalency based on the GED test;

(B) completion of the training and testing requirements
specified in this chapter for the activities for which the license applica-
tion is submitted; and

(C) training and experience necessary to supervise the
radiation safety aspects of the licensed activity.

(3) The specific duties of the RSO include, but are not lim-
ited to, the following:

(A) to establish and oversee operating, safety, emer-
gency, and as low as reasonably achievable (ALARA) procedures,
and to review them at least annually to ensure that the procedures are
current and conform with this chapter;

(B) to oversee and approve all phases of the training
program for operations and/or personnel so that appropriate and effec-
tive radiation protection practices are taught;

(C) to ensure that required radiation surveys and leak
tests are performed and documented in accordance with this chapter,
including any corrective measures when levels of radiation exceed es-
tablished limits;

(D) to ensure that individual monitoring devices are
used properly by occupationally-exposed personnel, that records are
kept of the monitoring results, and that timely notifications are made
in accordance with §289.203 of this title;

(E) to investigate and cause a report to be submitted to
the agency for each known or suspected case of radiation exposure to an
individual or radiation level detected in excess of limits established by
this chapter and each theft or loss of source(s) of radiation, to determine
the cause(s), and to take steps to prevent a recurrence;

(F) to investigate and cause a report to be submitted to
the agency for each known or suspected case of release of radioactive
material to the environment in excess of limits established by this chap-
ter;

(G) to have a thorough knowledge of management poli-
cies and administrative procedures of the licensee;

(H) to assume control and have the authority to institute
corrective actions, including shutdown of operations when necessary in
emergency situations or unsafe conditions;

(I) to ensure that records are maintained as required by
this chapter;

(J) to ensure the proper storing, labeling, transport, use
and disposal of sources of radiation, storage, and/or transport contain-
ers;

(K) to ensure that inventories are performed in accor-
dance with the activities for which the license application is submitted;

(L) to perform an inventory of the radioactive sealed
sources authorized for use on the license every six months and make
and maintain records of the inventory of the radioactive sealed sources
authorized for use on the license every six months, to include, but not
be limited to the following:

(i) isotope(s);

(ii) quantity(ies);

(iii) activity(ies); and

(iv) date inventory is performed.

(M) to ensure that personnel are complying with this
chapter, the conditions of the license, and the operating, safety, and
emergency procedures of the licensee; and

(N) to serve as the primary contact with the agency.

(4) Requirements for RSOs for specific licenses for broad
scope authorization for research and development. In addition to the
requirements in paragraphs (1) and (3) of this subsection, the RSO’s
qualifications for specific licenses for broad scope authorization for
research and development shall include evidence of the following:

(A) a bachelor’s degree in health physics, radiological
health, physical science or a biological science with a physical science
minor and four years of applied health physics experience in a program
with radiation safety issues similar to those in the program to be man-
aged;

(B) a master’s degree in health physics or radiological
health and three years of applied health physics experience in a pro-
gram with radiation safety issues similar to those in the program to be
managed;

(C) two years of applied health physics experience in a
program with radiation safety issues similar to those in the program to
be managed and one of the following:

(i) doctorate degree in health physics or radiological
health;

(ii) comprehensive certification by the American
Board of Health Physics;

(iii) certification by the American Board of Radiol-
ogy in Medical Nuclear Physics;

(iv) certification by the American Board of Science
in Nuclear Medicine in Radiation Protection;

(v) certification by the American Board of Medical
Physics in Medical Health Physics; or

(D) equivalent qualifications as approved by the agency.

(5) The qualifications in paragraph (4)(A)-(D) do not ap-
ply to individuals who have been adequately trained and designated as
RSOs on licenses issued prior to October 1, 2000.

(g) The duties and responsibilities of the Radiation Safety
Committee (RSC) include but are not limited to the following:

(1) meeting as often as necessary to conduct business but
no less than three times a year;

(2) reviewing summaries of the following information pre-
sented by the RSO:

(A) over-exposures;

(B) significant incidents, including spills, contamina-
tion, or medical events; and

(C) items of non-compliance following an inspection;

(3) reviewing the program for maintaining doses ALARA,
and providing any necessary recommendations to ensure doses are
ALARA;

(4) reviewing the overall compliance status for authorized
users;

(5) sharing responsibility with the RSO to conduct periodic
audits of the radiation safety program;
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(6) reviewing the audit of the radiation safety program and
acting upon the findings;

(7) developing criteria to evaluate training and experience
of new authorized user applicants;

(8) evaluating and approving authorized user applicants
who request authorization to use radioactive material at the facility;

(9) evaluating new uses of radioactive material; and

(10) reviewing and approving permitted program and pro-
cedural changes prior to implementation.

(h) Specific licenses for broad scope authorization for multi-
ple quantities or types of radioactive material for use in research and
development.

(1) In addition to the requirements in subsection (e) of this
section, a specific license for multiple quantities or types of radioac-
tive material for use in research and development, not to include the
internal or external administration of radiation or radioactive material
to humans, will be issued if the agency approves the following docu-
mentation submitted by the applicant:

(A) that staff has substantial experience in the use of a
variety of radioisotopes for a variety of research and development uses;

(B) of a full-time RSO meeting the requirements of sub-
section (f)(4) of this section;

(C) establishment of an RSC, including names and
qualifications, with duties and responsibilities in accordance with
subsection (g) of this section. The RSC shall be composed of an RSO,
a representative of executive management, and one or more persons
trained or experienced in the safe use of radioactive materials.

(2) Unless specifically authorized, persons licensed
according to paragraph (1) of this subsection shall not conduct
tracer studies involving direct release of radioactive material to the
environment.

(3) Unless specifically authorized, in accordance with a
separate license, persons licensed according to paragraph (1) of this
subsection shall not:

(A) receive, acquire, own, possess, use, or transfer
devices containing 100,000 curies or more of radioactive material in
sealed sources used for irradiation of materials;

(B) conduct activities for which a specific license issued
by the agency in accordance with subsections (i)-(u) of this section and
§§289.254, 289.255, 289.256, and §289.259 of this title is required;

(C) add or cause the addition of radioactive material to
any food, beverage, cosmetic, drug, or other product designed for in-
gestion or inhalation by, or application to, a human being; or

(D) commercially distribute radioactive material.

(i) Specific licenses for introduction of radioactive material
into products in exempt concentrations.

(1) In addition to the requirements in subsection (e) of this
section, a specific license authorizing the introduction of radioactive
material into a product or material in the possession of the licensee or
another to be transferred to persons exempt from this chapter in accor-
dance with §289.251(e)(1)(A) of this title will be issued if the agency
approves the following information submitted by the applicant:

(A) a description of the product or material into which
the radioactive material will be introduced;

(B) intended use of the radioactive material and the
product or material into which it is introduced;

(C) method of introduction;

(D) initial concentration of the radioactive material in
the product or material;

(E) control methods to assure that no more than the
specified concentration is introduced into the product or material;

(F) estimated time interval between introduction and
transfer of the product or material;

(G) estimated concentration of the radioactive material
in the product or material at the time of transfer; and

(H) procedures for disposition of unwanted or unused
radioactive material; and

(2) the applicant provides reasonable assurance that:

(A) the concentrations of radioactive material at the
time of transfer will not exceed the concentrations in §289.251(m)(1)
of this title;

(B) reconcentration of the radioactive material in con-
centrations exceeding those in §289.251(m)(1) of this title will not oc-
cur;

(C) the use of lower concentrations is not feasible; and

(D) the product or material is not to be incorporated in
any food, beverage, cosmetic, drug, or other commodity or product
designed for ingestion or inhalation by, or application to, a human.

(3) Each person licensed in accordance with this subsection
shall file an annual report with the agency and shall identify the type
and quantity of each product or material into which radioactive material
has been introduced during the reporting period. The report shall cover
the year ending June 30, shall be filed within 30 days thereafter, and
shall include the following:

(A) name and address of the person who owned or pos-
sessed the product or material when the radioactive material was intro-
duced;

(B) the type and quantity of radionuclide introduced
into each such product or material; and

(C) the initial concentrations of the radionuclide in the
product or material at time of transfer of the radioactive material by the
licensee.

(4) If no transfers of radioactive material have been made in
accordance with this subsection during the reporting period, the report
shall so indicate.

(j) Specific licenses for commercial distribution of radioactive
material in exempt quantities.

(1) Authority to transfer possession or control by the man-
ufacturer, processor, or producer of any equipment, device, commod-
ity, or other product containing source material or byproduct material
whose subsequent possession, use, transfer, and disposal by all other
persons are exempted from regulatory requirements may be obtained
only from the United States Nuclear Regulatory Commission, Wash-
ington, DC 20555.

(2) In addition to the requirements in subsection (e) of this
section, a specific license to distribute naturally occurring or acceler-
ator-produced radioactive material (NARM) to persons exempt from
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this chapter in accordance with §289.251(e)(2) of this title will be is-
sued if the agency approves the following information submitted by the
applicant:

(A) that the radioactive material is not contained in any
food, beverage, cosmetic, drug, or other commodity designed for in-
gestion or inhalation by, or application to, a human;

(B) that the radioactive material is in the form of pro-
cessed chemical elements, compounds, or mixtures, tissue samples,
bioassay samples, counting standards, plated or encapsulated sources,
or similar substances, identified as radioactive and to be used for its
radioactive properties, but is not incorporated into any manufactured
or assembled commodity, product, or device intended for commercial
distribution;

(C) copies of prototype labels and brochures; and

(D) procedures for disposition of unwanted or unused
radioactive material.

(3) The license issued in accordance with paragraph (2) of
this subsection is subject to the following conditions.

(A) No more than 10 exempt quantities shall be sold or
commercially distributed in any single transaction. However, an ex-
empt quantity may be composed of fractional parts of one or more of
the exempt quantities provided the sum of the fractions shall not exceed
unity.

(B) Each exempt quantity shall be separately and indi-
vidually packaged. No more than 10 such packaged exempt quantities
shall be contained in any other package for commercial distribution to
persons exempt from this chapter in accordance with §289.251(e)(2)
of this title. The outer package shall be such that the dose rate at the
external surface of the package does not exceed 0.5 millirem per hour
(mrem/hr).

(C) The immediate container of each quantity or sepa-
rately packaged fractional quantity of radioactive material shall bear a
durable, legible label that:

(i) identifies the radionuclide and the quantity of ra-
dioactivity; and

(ii) bears the words "Radioactive Material."

(D) In addition to the labeling information required by
subparagraph (C) of this paragraph, the label affixed to the immediate
container, or an accompanying brochure, shall:

(i) state that the contents are exempt from the United
States Nuclear Regulatory Commission (NRC), agreement state, or li-
censing state requirements;

(ii) bear the words "Radioactive Material--Not for
Human Use--Introduction into Foods, Beverages, Cosmetics, Drugs,
or Medicinals, or into Products Manufactured for Commercial Distri-
bution is Prohibited--Exempt Quantities Should Not Be Combined";
and

(iii) set forth appropriate additional radiation safety
precautions and instructions relating to the handling, use, storage, and
disposal of the radioactive material.

(4) Each person licensed in accordance with this subsection
shall maintain records identifying, by name and address, each person
to whom radioactive material is commercially distributed for use in ac-
cordance with §289.251(e)(2) of this title or the equivalent regulations
of an agreement state or a licensing state, and stating the kinds and
quantities of radioactive material commercially distributed. An annual

summary report stating the total quantity of each radionuclide commer-
cially distributed in accordance with the specific license shall be filed
with the agency. Each report shall cover the year ending June 30, and
shall be filed within 30 days thereafter. If no commercial distributions
of radioactive material have been made in accordance with this subsec-
tion during the reporting period, the report shall so indicate.

(5) Licenses issued in accordance with this subsection do
not authorize the following:

(A) combining of exempt quantities of radioactive ma-
terial in a single device;

(B) any program advising persons to combine exempt
quantity sources and providing devices for them to do so; and

(C) the possession and use of combined exempt
sources, in a single unregistered device, by persons exempt from
licensing in accordance with §289.251(e)(2) of this title.

(k) Specific licenses for incorporation of NARM into gas and
aerosol detectors. In addition to the requirements in subsection (e) of
this section, a specific license authorizing the incorporation of NARM
into gas and aerosol detectors to be distributed to persons exempt from
this chapter in accordance with §289.251(e)(3)(C) of this title will be
issued if the agency approves the information submitted by the appli-
cant. This information shall satisfy the requirements equivalent to those
contained in Title 10, Code of Federal Regulations (CFR), §32.26.The
maximum quantity of radium-226 in each device shall not exceed 0.1
µCi.

(l) Specific licenses for the manufacture and commercial dis-
tribution of devices to persons generally licensed in accordance with
§289.251(f)(4)(H) of this title.

(1) In addition to the requirements in subsection (e) of this
section, a specific license to manufacture or commercially distribute
devices containing radioactive material to persons generally licensed in
accordance with §289.251(f)(4)(H) of this title or equivalent require-
ments of the NRC, an agreement state, or a licensing state will be issued
if the agency approves the following information submitted by the ap-
plicant:

(A) the design, manufacture, prototype testing, quality
control, labels, proposed uses, installation, servicing, leak testing, op-
erating and safety instructions, and potential hazards of the device to
provide reasonable assurance that:

(i) the device can be safely operated by persons not
having training in radiological protection;

(ii) under ordinary conditions of handling, storage,
and use of the device, the radioactive material contained in the device
will not be released or inadvertently removed from the device, and it is
unlikely that any person will receive in any period of one year a dose
in excess of 10% of the limits specified in §289.202(f) of this title; and

(iii) under accident conditions (such as fire and ex-
plosion) associated with handling, storage, and use of the device, it is
unlikely that any person would receive an external radiation dose or
dose commitment in excess of the following organ doses:

(I) 15 rems to the whole body; head and trunk;
active blood-forming organs; gonads; or lens of eye;

(II) 200 rems to the hands and forearms; feet and
ankles; localized areas of skin averaged over areas no larger than 1
square centimeter (cm2 ); or

(III) 50 rems to other organs;
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(B) procedures for disposition of unused or unwanted
radioactive material;

(C) each device bears a durable, legible, clearly visible
label or labels approved by the agency that contain the following in a
clearly identified and separate statement:

(i) instructions and precautions necessary to assure
safe installation, operation, and servicing of the device (documents
such as operating and service manuals may be identified in the label
and used to provide this information);

(ii) the requirement, or lack of requirement, for leak
testing, or for testing any "on-off" mechanism and indicator, including
the maximum time interval for such testing, and the identification of
radioactive material by isotope, quantity of radioactivity, and date of
determination of the quantity; and

(iii) the information called for in one of the follow-
ing statements, as appropriate, in the same or substantially similar
form:

(I) For radioactive materials other than NARM,
the following statement is appropriate:
Figure: 25 TAC §289.252(l)(1)(C)(iii)(I) (No change.)

(II) NARM, the following statement is appropri-
ate:
Figure: 25 TAC §289.252(l)(1)(C)(iii)(II) (No change.)

(III) The model and serial number and name of
manufacturer or distributor may be omitted from this label provided
they are elsewhere stated in labeling affixed to the device.

(D) Each device having a separable source housing that
provides the primary shielding for the source also bears, on the source
housing, a durable label containing the device model number and serial
numbers, the isotope and quantity, the words, "Caution-Radioactive
Material," the radiation symbol described in §289.202(z) of this title,
and the name of the manufacturer or initial distributor.

(E) Each device meeting the criteria of §289.251(g)(1)
of this title, bears a permanent (for example, embossed, etched,
stamped, or engraved) label affixed to the source housing if separable,
or the device if the source housing is not separable, that includes
the words, "Caution-Radioactive Material," and, if practicable, the
radiation symbol described in §289.202(z) of this title.

(2) In the event the applicant desires that the device be re-
quired to be tested at intervals longer than six months, either for proper
operation of the "on-off" mechanism and indicator, if any, or for leak-
age of radioactive material, or for both, the applicant shall include in
the application sufficient information to demonstrate that the longer in-
terval is justified by performance characteristics of the device or sim-
ilar devices and by design features that have a significant bearing on
the probability or consequences of radioactive material leakage from
the device or failure of the "on-off" mechanism and indicator. In de-
termining the acceptable interval for the test for radioactive material
leakage, the agency will consider information that includes, but is not
limited to the following:

(A) primary containment (sealed source capsule);

(B) protection of primary containment;

(C) method of sealing containment;

(D) containment construction materials;

(E) form of contained radioactive material;

(F) maximum temperature withstood during prototype
tests;

(G) maximum pressure withstood during prototype
tests;

(H) maximum quantity of contained radioactive mate-
rial;

(I) radiotoxicity of contained radioactive material; and

(J) operating experience with identical devices or simi-
larly designed and constructed devices.

(3) In the event the applicant desires that the general li-
censee in accordance with §289.251(f)(4)(H) of this title or in accor-
dance with equivalent regulations of the NRC, an agreement state, or
a licensing state, be authorized to mount the device, collect the sample
to be analyzed by a specific licensee for radioactive material leakage,
perform maintenance of the device consisting of replacement of labels,
rust and corrosion prevention, and for fixed gauges, repair and main-
tenance of sealed source holder mounting brackets, test the "on-off"
mechanism and indicator, or remove the device from installation, the
applicant shall include in the application written instructions to be fol-
lowed by the general licensee, estimated annual doses associated with
such activity or activities, and bases for such estimates. The submitted
information shall demonstrate that performance of such activity or ac-
tivities by an individual untrained in radiological protection, in addition
to other handling, storage, and use of devices in accordance with the
general license, is unlikely to cause that individual to receive an annual
dose in excess of 10% of the limits specified in §289.202(f) of this title.

(4) Before the device may be transferred, each person li-
censed in accordance with this subsection to commercially distribute
devices to generally licensed persons shall furnish:

(A) a copy of the general license in §289.251(f)(4)(H)
of this title to each person to whom the licensee directly commercially
distributes radioactive material in a device for use in accordance with
the general license in §289.251(f)(4)(H) of this title;

(B) a copy of the general license in the NRC’s,
agreement state’s, or licensing state’s regulation equivalent to
§289.251(f)(4)(H) of this title, or alternatively, a copy of the general
license in §289.251(f)(4)(H) of this title to each person to whom the
licensee directly commercially distributes radioactive material in a
device for use in accordance with the general license of the NRC, the
agreement state, or the licensing state. If certain requirements of the
regulations do not apply to the particular device, those requirements
may be omitted. If a copy of the general license in §289.251(f)(4)(H)
of this title is furnished to such a person, it shall be accompanied by
an explanation that the use of the device is regulated by the NRC,
agreement state, or licensing state in accordance with requirements
substantially the same as those in §289.251(f)(4)(H) of this title;

(C) a copy of §289.251(g) of this title;

(D) a list of the services that can only be performed by
a specific licensee;

(E) information on acceptable disposal options includ-
ing estimated costs of disposal;

(F) the name or position, address, and phone number of
a contact person at the agency, an agreement state, or licensing state,
or the NRC from which additional information may be obtained; and

(G) an indication that it is the NRC’s policy to issue
high civil penalties for improper disposal if the device is commercially
distributed to a general licensee of the NRC.
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(5) An alternative approach to informing customers may be
submitted by the licensee for approval by the agency.

(6) In the case of a transfer through an intermediate
person, each licensee who commercially distributes radioactive
material in a device for use in accordance with the general license
in §289.251(f)(4)(H) of this title, shall furnish the information in
paragraph (4) of this subsection to the intended user prior to the initial
transfer to the intermediate person.

(7) Each person licensed in accordance with this subsection
to commercially distribute devices to generally licensed persons shall:

(A) report to the agency all commercial distributions of
devices to persons for use in accordance with the general license in
§289.251(f)(4)(H) of this title and all receipts of devices from general
licensees licensed in accordance with §289.251(f)(4)(H) of this title.

(i) The report shall:

(I) cover each calendar quarter;

(II) be filed within 30 days thereafter;

(III) be submitted on a form prescribed by the
agency or in a clear and legible report containing all of the data re-
quired by the form;

(IV) clearly indicate the period covered by the re-
port;

(V) clearly identify the specific licensee submit-
ting the report and include the license number of the specific licensee;

(VI) identify each general licensee by name and
mailing address for the location of use; if there is no mailing address for
the location of use, an alternate address for the general licensee shall
be submitted along with information on the actual location of use;

(VII) identify an individual by name, title, and
phone number who has knowledge of and authority to take required
actions to ensure compliance with the appropriate regulations and re-
quirements;

(VIII) identify the type, model and serial number
of device, and serial number of sealed source commercially distributed;

(IX) identify the quantity and type of radioactive
material contained in the device; and

(X) include the date of transfer.

(ii) If one or more intermediate persons will tem-
porarily possess the device at the intended place of use prior to its
possession by the user, the report shall also include the information
in accordance with paragraph (7)(A)(i) of this subsection for both the
intended user and each intermediate person and clearly designate the
intermediate person(s).

(iii) If no commercial distributions have been made
to persons generally licensed in accordance with §289.251(f)(4)(H) of
this title during the reporting period, the report shall so indicate.

(iv) For devices received from a general licensee, the
report shall include the identity of the general licensee by name and
address, the type, model number, and serial number of the device re-
ceived, the date of receipt, and, in the case of devices not initially trans-
ferred by the reporting licensee, the name of the manufacturer or initial
transferor.

(B) report the following to the NRC to include cover-
ing each calendar quarter to be filed within 30 days thereafter, clearly
indicating the period covered by the report, the identity of the specific

licensee submitting the report, and the license number of the specific
licensee:

(i) all commercial distributions of such devices to
persons for use in accordance with the NRC general license in Title
10, CFR, §31.5 and all receipts of devices from general licensees in
areas under NRC jurisdiction including the following:

(I) identity of each general licensee by name and
address;

(II) the type, model and serial number of device,
and serial number of sealed source commercially distributed;

(III) the quantity and type of radioactive material
contained in the device;

(IV) the date of transfer; or

(ii) if the licensee makes changes to a device pos-
sessed in accordance with the general license in §289.251(f)(4)(H) of
this title, such that the label must be changed to update required in-
formation, the report shall identify the licensee, the device, and the
changes to information on the device label;

(iii) in the case of devices not initially transferred
by the reporting licensee, the name of the manufacturer or initial trans-
feror;

(iv) if no commercial distributions have been made
to the NRC licensees during the reporting period; the report shall so
indicate;

(C) report to the appropriate agreement state or li-
censing state all transfers of devices manufactured and commercially
distributed in accordance with this subsection for use in accordance
with a general license in that state’s requirements equivalent to
§289.251(f)(4)(H) of this title and all receipts of devices from general
licensees.

(i) The report shall:

(I) be submitted within 30 days after the end
of each calendar quarter in which such a device is commercially
distributed to the generally licensed person;

(II) clearly indicate the period covered by the re-
port;

(III) clearly identify the specific licensee submit-
ting the report and include the license number of the specific licensee;

(IV) identify each general licensee by name and
mailing address for the location of use; if there is no mailing address
for the location of use an alternate address for the licensee shall be
submitted along with the information on the actual location of use;

(V) identify an individual by name, position, and
phone number who has knowledge of and authority to take required
actions to ensure compliance with the appropriate regulations and re-
quirements;

(VI) the type, model and serial number of the de-
vice, and serial number of sealed source commercially distributed;

(VII) the quantity and type of radioactive mate-
rial contained in the device; and

(VIII) date of receipt.

(ii) If one or more intermediate persons will tem-
porarily possess the device at the intended place of use prior to its pos-
session by the user, the report shall also include the same information
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for both the intended user and each intermediate person, and clearly
designate the intermediate person(s).

(iii) If no commercial distributions have been made
to persons in the agreement state or licensing state during the reporting
period, the report shall so indicate.

(iv) For devices received from a general licensee, the
report shall include the identity of the general licensee by name and
address, the type, model number, and serial number of the device re-
ceived, the date of receipt, and, in the case of devices not initially trans-
ferred by the reporting licensee, the name of the manufacturer or initial
transferor; and

(D) keep records for three years following the date of
the recorded event, showing the name, address, and the point of con-
tact for each general licensee to whom the licensee directly or through
an intermediate person commercially distributes radioactive material
in devices for use in accordance with the general license provided in
§289.251(f)(4)(H) of this title, or equivalent requirements of the NRC,
an agreement state, or a licensing state.

(i) The records shall show the following:

(I) date of each commercial distribution;

(II) the isotope and the quantity of radioactivity
in each device commercially distributed;

(III) the identity of any intermediate person; and

(IV) compliance with the reporting requirements
of this subsection.

(ii) If no commercial distributions have been made
to persons generally licensed in accordance with §289.251(f)(4)(H) of
this title during the reporting period, the records shall so indicate.

(8) If a notification of bankruptcy has been made in accor-
dance with subsection (x)(4) of this section or the license is to be termi-
nated, each person licensed under this subsection shall provide, upon
request to the NRC and to any appropriate agreement state or licensing
state, records of final disposition required under subsection (y)(16)(A)
of this section.

(9) Each device that is transferred after February 19, 2002,
shall meet the labeling requirements in accordance with paragraph
(1)(C)-(E) of this subsection.

(m) Specific licenses for the manufacture, assembly, or repair
of luminous safety devices for use in aircraft for commercial distribu-
tion to persons generally licensed in accordance with §289.251(f)(4)(B)
of this title. In addition to the requirements in subsection (e) of this
section, a specific license to manufacture, assemble, or repair lumi-
nous safety devices containing tritium or promethium-147 for use in
aircraft, for commercial distribution to persons generally licensed in
accordance with §289.251(f)(4)(B) of this title, will be issued if the
agency approves the information submitted by the applicant. The infor-
mation shall satisfy the requirements of Title 10, CFR, §§32.53, 32.54,
32.55, 32.56, and 32.101 or their equivalent.

(n) Specific licenses for the manufacture of calibration
sources containing americium-241, plutonium, or radium-226 for
commercial distribution to persons generally licensed in accordance
with §289.251(f)(4)(D) of this title. In addition to the requirements in
subsection (e) of this section, a specific license to manufacture cali-
bration sources containing americium-241, plutonium, or radium-226
to persons generally licensed in accordance with §289.251(f)(4)(D) of
this title will be issued if the agency approves the information submit-
ted by the applicant. The information shall satisfy the requirements of

Title 10, CFR, §§32.57, 32.58, 32.59, and 32.102, and 10 CFR 70.39
or their equivalent.

(o) Specific licenses for the manufacture and commercial dis-
tribution of sealed sources or devices containing radioactive material
for medical use. In addition to the requirements in subsection (e) of
this section, a specific license to manufacture and commercially dis-
tribute sealed sources and devices containing radioactive material to
persons licensed for use of sealed sources in the healing arts for use as
a calibration or reference source will be issued if the agency approves
the following information submitted by the applicant:

(1) an evaluation of the radiation safety of each type of
sealed source or device including the following:

(A) the radioactive material contained, its chemical and
physical form, and amount;

(B) details of design and construction of the sealed
source or device;

(C) procedures for, and results of, prototype tests to
demonstrate that the sealed source or device will maintain its integrity
under stresses likely to be encountered in normal use and accidents;

(D) for devices containing radioactive material, the ra-
diation profile of a prototype device;

(E) details of quality control procedures to assure that
production sources and devices meet the standards of the design and
prototype tests;

(F) procedures and standards for calibrating sealed
sources and devices;

(G) instructions for handling and storing the sealed
source or device from the radiation safety standpoint. These instruc-
tions are to be included on a durable label attached to the sealed source
or device or attached to a permanent storage container for the sealed
source or device, provided that instructions that are too lengthy for
the label may be summarized on the label and printed in detail on a
brochure that is referenced on the label; and

(H) procedures for disposition of unwanted or unused
radioactive material;

(2) documentation that the label affixed to the sealed source
or device, or to the permanent storage container for the sealed source
or device, contains information on the radionuclide, quantity, and date
of assay, and a statement that the name of the sealed source or device is
licensed by the agency for commercial distribution to persons licensed
for use of sealed sources in the healing arts or by equivalent licenses
of the NRC, an agreement state, or a licensing state, provided that the
labeling for sealed sources that do not require long-term storage may
be on a leaflet or brochure that accompanies the sealed source;

(3) documentation that in the event the applicant desires
that the sealed source or device be required to be tested for radioactive
material leakage at intervals longer than six months, the applicant shall
include in the application sufficient information to demonstrate that the
longer interval is justified by performance characteristics of the sealed
source or device or similar sources or devices and by design features
that have a significant bearing on the probability or consequences of
radioactive material leakage from the sealed source; and

(4) documentation that in determining the acceptable inter-
val for testing radioactive material leakage, information will be consid-
ered that includes, but is not limited to the following:

(A) primary containment (sealed source capsule);

(B) protection of primary containment;
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(C) method of sealing containment;

(D) containment construction materials;

(E) form of contained radioactive material;

(F) maximum temperature withstood during prototype
tests;

(G) maximum pressure withstood during prototype
tests;

(H) maximum quantity of contained radioactive mate-
rial;

(I) radiotoxicity of contained radioactive material; and

(J) operating experience with identical sealed sources
or devices or similarly designed and constructed sealed sources or de-
vices.

(p) Specific licenses for the manufacture and commercial dis-
tribution of radioactive material for certain in vitro clinical or labora-
tory testing in accordance with the general license. In addition to the
requirements in subsection (e) of this section, a specific license to man-
ufacture or commercially distribute radioactive material for use in ac-
cordance with the general license in §289.251(f)(4)(G) of this title will
be issued if the agency approves the following information submitted
by the applicant:

(1) that the radioactive material will be prepared for distri-
bution in prepackaged units of:

(A) iodine-125 in units not exceeding 10 microcuries
(µCi) each;

(B) iodine-131 in units not exceeding 10 µCi each;

(C) carbon-14 in units not exceeding 10 µCi each;

(D) hydrogen-3 (tritium) in units not exceeding 50 µCi
each;

(E) iron-59 in units not exceeding 20 µCi each;

(F) cobalt-57 in units not exceeding 10 µCi each;

(G) selenium-75 in units not exceeding 10 µCi each; or

(H) mock iodine-125 in units not exceeding 0.05 µCi of
iodine-129 and 0.005 µCi of americium-241 each;

(2) that each prepackaged unit bears a durable, clearly vis-
ible label:

(A) identifying the radioactive contents as to chemical
form and radionuclide, and indicating that the amount of radioactivity
does not exceed 10 µCi of iodine-125, iodine-131, carbon-14, cobalt-
57, or selenium-75; 50 µCi of hydrogen-3 (tritium); 20 µCi of iron-59;
or mock iodine-125 in units not exceeding 0.05 µCi of iodine-129 and
0.005 µCi of americium-241; and

(B) displaying the radiation caution symbol in accor-
dance with §289.202(z) of this title and the words, "CAUTION, RA-
DIOACTIVE MATERIAL," and "Not for Internal or External Use in
Humans or Animals";

(3) that one of the following statements, as appropriate,
or a substantially similar statement appears on a label affixed to each
prepackaged unit or appears in a leaflet or brochure that accompanies
the package:

(A) option 1:
Figure: 25 TAC §289.252(p)(3)(A) (No change.)

(B) option 2:
Figure: 25 TAC §289.252(p)(3)(B) (No change.)

(4) that the label affixed to the unit, or the leaflet or
brochure that accompanies the package, contains adequate informa-
tion as to the precautions to be observed in handling and storing the
radioactive material. In the case of a mock iodine-125 reference or
calibration source, the information accompanying the source shall
also contain directions to the licensee regarding the waste disposal
requirements of §289.202(ff) of this title.

(q) Specific licenses for the manufacture and commercial dis-
tribution of ice detection devices. In addition to the requirements of
subsection (e) of this section, a specific license to manufacture and
commercially distribute ice detection devices to persons generally li-
censed in accordance with §289.251(f)(4)(E) of this title will be issued
if the agency approves the information submitted by the applicant. This
information shall satisfy the requirements of Title 10, CFR, §§32.61,
32.62, and 32.103.

(r) Specific licenses for the manufacture, preparation, or trans-
fer for commercial distribution of radioactive drugs containing radioac-
tive materials for medical use.

(1) In addition to the requirements in subsection (e) of this
section, a specific license to manufacture, prepare, or transfer for com-
mercial distribution, radioactive drugs containing radioactive material
for use by persons authorized in accordance with §289.256 of this title
will be issued if the agency approves the following information sub-
mitted by the applicant:

(A) evidence that the applicant is at least one of the fol-
lowing:

(i) registered or licensed with the United States Food
and Drug Administration (FDA) as a drug manufacturer;

(ii) registered or licensed with a state agency as a
drug manufacturer; or

(iii) licensed as a pharmacy by the Texas State Board
of Pharmacy;

(B) radionuclide data relating to the following:

(i) chemical and physical form;

(ii) maximum activity per vial, syringe, generator, or
other container of the radioactive drug;

(iii) shielding provided by the packaging to show it
is appropriate for the safe handling and storage of the radioactive drugs
by medical use licensees; and

(C) labeling requirements including the following:

(i) that each transport radiation shield, whether it is
constructed of lead, glass, plastic, or other material, of a radioactive
drug to be transferred for commercial distribution shall include the fol-
lowing:

(I) radiation symbol and the words "CAUTION,
RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-
TERIAL;"

(II) name of the radioactive drug or its abbrevia-
tion;

(III) quantity of radioactivity at a specified date
and time (the time may be omitted for radioactive drugs with a half life
greater than 100 days); and
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(ii) that each syringe, vial, or other container used
to hold a radioactive drug to be transferred for commercial distribution
shall include the following:

(I) radiation symbol and the words, "CAUTION,
RADIOACTIVE MATERIAL" or "DANGER, RADIOACTIVE MA-
TERIAL;"

(II) name of the radioactive drug or its abbrevia-
tion;

(III) quantity of radioactivity at a specified date
and time (the time may be omitted for radioactive drugs with a half life
greater than 100 days); and

(IV) an identifier that ensures that the syringe,
vial, or other container can be correlated with the information on the
transport radiation shield.

(2) A licensee shall possess and use instrumentation to
measure the radioactivity of radioactive drugs and shall have proce-
dures for the use of the instrumentation. The licensee shall measure,
by direct measurement or by a combination of measurements and
calculations, the amount of radioactivity in dosages of alpha, beta, or
photon-emitting radioactive drugs prior to transfer for commercial
distribution. In addition, the licensee shall:

(A) perform tests before initial use, periodically, and
following repair, on each instrument for accuracy, linearity, and ge-
ometry dependence, as appropriate for the use of the instrument; and
make adjustments when necessary;

(B) check each instrument for constancy and proper op-
eration at the beginning of each day of use; and

(C) maintain records of the tests and checks in this para-
graph for a minimum of three years for inspection by the agency.

(3) A licensee described in paragraph (1)(A)(iii) of this
subsection shall prepare radioactive drugs for medical use as described
in §289.256 of this title with the following provisions:

(A) radioactive drugs shall be prepared by a nuclear
pharmacist(s) designated in the application as the individual user(s)
who has completed the training and experience requirements specified
in the rules of the Texas State Board of Pharmacy, contained in Title
22, Texas Administrative Code, §291.52;

(B) the radiopharmaceuticals for human use shall be
processed and prepared according to instructions that are furnished
by the manufacturer on the label attached to or in the FDA-accepted
instructions in the leaflet or brochure that accompanies the generator
or reagent kit;

(C) if the authorized nuclear pharmacist elutes gener-
ators or processes radioactive material with the reagent kit in a man-
ner that deviates from instructions furnished by the manufacturer on
the label attached to or in the leaflet or brochure that accompanies the
generator or reagent kit or in the accompanying leaflet or brochure, a
complete description of the deviation shall be made and maintained for
inspection by the agency for a period of three years; and

(D) provide to the agency a copy of each individual’s
certification by the Texas State Board of Pharmacy or the permit issued
by a licensee of broad scope, and a copy of the state pharmacy license.
If the licensee adds a nuclear pharmacist(s) to the license, this shall be
completed no later than 30 days after the date that the licensee allows
the individual(s) to work as a nuclear pharmacist.

(4) Nothing in this subsection relieves the licensee from
complying with applicable FDA, other federal, and state requirements
governing radioactive drugs.

(s) Specific licenses for the manufacture and commercial dis-
tribution of products containing depleted uranium for mass-volume ap-
plications.

(1) In addition to the requirements in subsection (e) of this
section, a specific license to manufacture products and devices contain-
ing depleted uranium for use in accordance with §289.251(f)(3)(D) of
this title or equivalent regulations of the NRC or an agreement state,
will be issued if the agency approves the following information sub-
mitted by the applicant:

(A) the design, manufacture, prototype testing, quality
control procedures, labeling or marking, proposed uses, and potential
hazards of the product or device to provide reasonable assurance that
possession, use, or commercial distribution of the depleted uranium in
the product or device is not likely to cause any individual to receive in
any period of one year a radiation dose in excess of 10% of the limits
specified in §289.202(f) of this title; and

(B) reasonable assurance is provided that unique bene-
fits will accrue to the public because of the usefulness of the product
or device.

(2) In the case of a product or device whose unique benefits
are questionable, the agency will issue a specific license in accordance
with paragraph (1) of this subsection only if the product or device is
found to combine a high degree of utility and low probability of un-
controlled disposal and dispersal of significant quantities of depleted
uranium into the environment.

(3) The agency may deny any application for a specific li-
cense in accordance with this subsection if the end use(s) of the product
or device cannot be reasonably foreseen.

(4) Each person licensed in accordance with paragraph (1)
of this subsection shall:

(A) maintain the level of quality control required by the
license in the manufacture of the product or device, and in the installa-
tion of the depleted uranium into the product or device;

(B) label or mark each unit to:

(i) identify the manufacturer of the product or device
and the number of the license under which the product or device was
manufactured, the fact that the product or device contains depleted ura-
nium, and the quantity of depleted uranium in each product or device;
and

(ii) state that the receipt, possession, use, and com-
mercial distribution of the product or device are subject to a general
license or the equivalent and the requirements of the NRC or of an
agreement state;

(C) assure that before being installed in each product
or device, the depleted uranium has been impressed with the following
legend clearly legible through any plating or other covering: "Depleted
Uranium";

(D) furnish a copy of the following:

(i) the general license in §289.251(f)(3)(D) of this
title to each person to whom the licensee commercially distributes de-
pleted uranium in a product or device for use in accordance with the
general license in §289.251(f)(3)(D) of this title;
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(ii) the NRC’s or agreement state’s requirements
equivalent to the general license in §289.251(f)(3)(D) of this title and
a copy of the NRC’s or agreement state’s certificate; or

(iii) alternately, a copy of the general license in
§289.251(f)(3)(D) of this title to each person to whom the licensee
commercially distributes depleted uranium in a product or device for
use in accordance with the general license of the NRC or an agreement
state;

(E) report to the agency all commercial distributions of
products or devices to persons for use in accordance with the general
license in §289.251(f)(3)(D) of this title.

(i) The report shall be submitted within 30 days after
the end of each calendar quarter in which such a product or device
is commercially distributed to the generally licensed person and shall
include the following:

(I) identity of each general licensee by name and
address;

(II) identity of an individual by name and/or po-
sition who may constitute a point of contact between the agency and
the general licensee;

(III) the type and model number of devices com-
mercially distributed; and

(IV) the quantity of depleted uranium contained
in the product or device.

(ii) If no commercial distributions have been made
to persons generally licensed in accordance with §289.251(f)(3)(D) of
this title during the reporting period, the report shall so indicate;

(F) report to the NRC and each responsible agreement
state agency all commercial distributions of industrial products or
devices to persons for use in accordance with the general license
in the NRC’s or agreement state’s equivalent requirements to
§289.251(f)(3)(D) of this title. The report shall meet the provisions of
subparagraph (E)(i) and (ii) of this paragraph; and

(G) keep records showing the name, address, and point
of contact for each general licensee to whom the licensee commercially
distributes depleted uranium in products or devices for use in accor-
dance with the general license provided in §289.251(f)(3)(D) of this
title or equivalent requirements of the NRC or of an agreement state.
The records shall be maintained for a period of two years for inspection
by the agency and shall show the date of each commercial distribution,
the quantity of depleted uranium in each product or device commer-
cially distributed, and compliance with the report requirements of this
section.

(t) Specific licenses for the processing of loose radioactive ma-
terial for manufacture and commercial distribution. In addition to the
requirements in subsection (e) of this section, a license to process loose
radioactive material for manufacture and commercial distribution of
radioactive material to persons authorized to possess such radioactive
material in accordance with this chapter will be issued if the agency
approves the following information submitted by the applicant:

(1) radionuclides to be used, including the chemical and/or
physical form and the maximum activity of each radionuclide;

(2) intended use of each radionuclide and the sealed
sources and/or other products to be manufactured that includes:

(A) receipt of radioactive material;

(B) chemical or physical preparations;

(C) sealed source construction;

(D) final assembly or processing;

(E) quality assurance testing;

(F) quality control program;

(G) leak testing;

(H) American National Standards Institute (ANSI) test-
ing procedures;

(I) transportation containers;

(J) shipping procedures; and

(K) disposition of unwanted or unused radioactive ma-
terial;

(3) scaled drawings of the facility to include, but not be
limited to:

(A) air filtration;

(B) ventilation system;

(C) plumbing; and

(D) radioactive material handling systems and, when
applicable, remote handling hot cells;

(4) details of the environmental monitoring program; and

(5) documentation of training as specified in subsection
(ii)(1) of this section for all personnel who will be handling radioactive
materials.

(u) Specific licenses for other manufacture and commercial
distribution of radioactive material. In addition to the requirements in
subsection (e) of this section, a license to manufacture and commer-
cially distribute radioactive material to persons authorized to possess
such radioactive material in accordance with these requirements will
be issued if the agency approves the following information submitted
by the applicant:

(1) the radionuclides to be used, including the chemical
and/or physical form and the maximum activity of each radionuclide;

(2) the intended use of each radionuclide and the sealed
sources and/or other products to be manufactured that includes:

(A) receipt of radioactive material;

(B) chemical or physical preparations;

(C) sealed source construction;

(D) final assembly or processing;

(E) quality assurance testing;

(F) quality control program;

(G) leak testing;

(H) ANSI testing procedures;

(I) transportation containers;

(J) shipping procedures; and

(K) disposition of unwanted or unused radioactive ma-
terial;

(3) scaled drawings of radioactive material handling sys-
tems; and
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(4) documentation of training as specified in subsection
(ii)(1) of this section for all personnel who will be handling radioactive
material.

(v) Sealed source or device evaluation. Except as provided in
paragraphs (7) and (8) of this subsection, sealed sources and devices
shall only be authorized for use on radioactive material licenses in ac-
cordance with the information contained in the safety evaluation.

(1) An applicant shall submit a request to the agency for
evaluation of radiation safety information on the sealed source or de-
vice containing a sealed source.

(2) The request for review shall be submitted in duplicate
accompanied by the appropriate fee in §289.204 of this title.

(3) The request for review shall contain sufficient informa-
tion about the sealed source or device to include the following:

(A) the radioactive material contained, its chemical and
physical form, and amount;

(B) details of design and construction;

(C) procedures for, and results of, prototype tests to
demonstrate that the sealed source or device will maintain its integrity
under stresses likely to be encountered in normal use and accidents;

(D) details of quality control procedures to assure that
production of sealed sources and devices meet the standards of the de-
sign and prototype tests;

(E) labeling;

(F) proposed uses; and

(G) procedures for leak testing.

(4) For a device containing radioactive material, the request
shall also contain sufficient information about the device to include:

(A) the radiation profile of a prototype device;

(B) method of installation;

(C) service and maintenance requirements; and

(D) operating and safety instructions.

(5) After review of the request, the agency may issue an
evaluation documenting the information in paragraphs (3) and (4) of
this subsection.

(6) The applicant submitting the request for evaluation of
the safety information about the product shall manufacture and distrib-
ute or cause the product to be manufactured or distributed in accordance
with:

(A) the statements and representations contained in the
request;

(B) documentation required to support the request;

(C) the provisions of the evaluation; and

(D) all applicable provisions contained in a radioactive
material license.

(7) Custom (manufactured in accordance with the unique
specifications of, and use by, a single licensee) sources and devices
shall be evaluated using the criteria in paragraphs (1)-(6) of this sub-
section.

(8) Sealed sources or devices used for calibration and ref-
erence sources of 100 µCi or less for beta or gamma-emitting radionu-
clides and 10 µCi or less for alpha-emitting radionuclide do not require
radiation safety evaluations.

(9) Sealed sources or devices used in research and devel-
opment that have not had safety evaluations.

(A) For sealed sources or devices used in research and
development, the following shall be submitted:

(i) the radioactive material contained, its chemical
and physical form, and amount;

(ii) details of the design and construction sufficient
to determine that no obvious mechanical flaws exist;

(iii) information that demonstrates that sealed
sources meet ANSI/HPS N43.6-1997 criteria for the particular
category of use and that devices will maintain their integrity during
normal use and accident conditions; and

(iv) procedures for use that demonstrate a safe envi-
ronment for users and others nearby.

(B) For custom (one-of-a-kind) sealed sources or de-
vices used in research and development, the licensee shall be qualified
by sufficient training and experience and have sufficient facilities and
equipment to safely use the requested quantity of radioactive material
in unsealed form.

(w) Issuance of specific licenses.

(1) When the agency determines that an application meets
the requirements of the Act and the rules of the agency, the agency
will issue a specific license authorizing the proposed activity in such
form and containing the conditions and limitations as the agency deems
appropriate or necessary.

(2) The agency may incorporate in any license at the time
of issuance, or thereafter by amendment, additional requirements and
conditions with respect to the licensee’s receipt, possession, use, and
transfer of radioactive material subject to this section as the agency
deems appropriate or necessary in order to:

(A) minimize danger to occupational and public health
and safety and the environment;

(B) require reports and the keeping of records, and to
provide for inspections of activities in accordance with the license as
may be appropriate or necessary; and

(C) prevent loss or theft of radioactive material subject
to this chapter.

(3) The agency may request, and the licensee shall provide,
additional information after the license has been issued to enable the
agency to determine whether the license should be modified in accor-
dance with subsection (dd) of this section.

(x) Specific terms and conditions of licenses.

(1) Each license issued in accordance with this section shall
be subject to the applicable provisions of the Act and to applicable
rules, now or hereafter in effect, and orders of the agency.

(2) No license issued or granted in accordance with this
section and no right to possess or utilize radioactive material granted by
any license issued in accordance with this section shall be transferred,
assigned, or in any manner disposed of, either voluntarily or involun-
tarily, directly or indirectly, through transfer of control of any license
to any person unless the agency shall, after securing full information,
find that the transfer is in accordance with the provisions of the Act and
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to applicable rules, now or hereafter in effect, and orders of the agency,
and shall give its consent in writing.

(3) Each person licensed by the agency in accordance with
this section shall confine use and possession of the radioactive material
licensed to the locations and purposes authorized in the license.

(4) Each licensee shall notify the agency, in writing, im-
mediately following the filing of a voluntary or involuntary petition for
bankruptcy by the licensee or its parent company, if the parent com-
pany is involved in the bankruptcy.

(5) The notification in paragraph (4) of this subsection shall
include:

(A) the bankruptcy court in which the petition for bank-
ruptcy was filed; and

(B) the date of the filing of the petition.

(6) A copy of the petition for bankruptcy shall be submitted
to the agency along with the written notification.

(7) In making a determination whether to grant, deny,
amend, renew, revoke, suspend, or restrict a license, the agency may
consider the technical competence and compliance history of an
applicant or holder of a license. After an opportunity for a hearing,
the agency shall deny an application for a license, an amendment to a
license, or renewal of a license if the applicant’s compliance history
reveals that at least three agency actions have been issued against the
applicant, within the previous six years, that assess administrative
or civil penalties against the applicant, or that revoke or suspend the
license.

(y) Expiration and termination of licenses, and administrative
renewal; decommissioning of sites and separate buildings or outdoor
areas.

(1) Effective September 1, 2004, the term of the specific li-
cense is two years. Except as provided in paragraph (3) of this subsec-
tion and subsection (z)(2) of this section, each specific license expires
at the end of the day, in the month and year stated in the license. Except
for subsection (z)(5) of this section, upon payment of the fee required
by §289.204 of this title and if the agency does not deny the renewal in
accordance with subsection (x)(7) of this section, the specific license
will be administratively renewed. The requirements in this subsection
are subject to the provisions of Government Code, §2001.054.

(2) If the fee is not paid and the license is not renewed in
accordance with paragraph (1) of this subsection, the license expires,
and the licensee is in violation of the rules and is subject to administra-
tive penalties in accordance with §289.205 of this title.

(A) If the licensee pays the fee required by §289.204 of
this title within 30 days after expiration of the license, the license will
be reinstated and the licensee will not be required to file an application
in accordance with subsection (d) of this section.

(B) If the licensee fails to pay the fee within 30 days
after expiration of the license, the licensee shall file an application in
accordance with subsection (d) of this section.

(3) Expiration of the specific license does not relieve the
licensee of the requirements of this chapter.

(4) All license provisions continue in effect beyond the ex-
piration date, with respect to possession of radioactive material until
the agency notifies the former licensee in writing that the provisions of
the license are no longer binding. During this time, the former licensee
shall:

(A) be limited to actions involving radioactive material
that are related to decommissioning; and

(B) continue to control entry to restricted areas until the
location(s) is suitable for release for unrestricted use in accordance with
the requirements in §289.202(ddd) of this title.

(5) Within 60 days of the occurrence of any of the follow-
ing, each licensee shall provide notification to the agency in writing and
either begin decommissioning its site, or any separate building or out-
door area that contains residual radioactivity, so that the building and/or
outdoor area is suitable for release in accordance with §289.202(eee)
of this title, or submit within 12 months of notification a decommis-
sioning plan, if required by paragraph (8) of this subsection, and begin
decommissioning upon approval of that plan if:

(A) the license has expired or has been revoked in ac-
cordance with this subsection or subsection (dd) of this section;

(B) the licensee has decided to permanently cease prin-
cipal activities, as defined in §289.201(b) of this title, at the entire site
or in any separate building or outdoor area;

(C) no principal activities under the license have been
conducted for a period of 24 months; or

(D) no principal activities have been conducted for a pe-
riod of 24 months in any separate building or outdoor area that contains
residual radioactivity such that the building or outdoor area is unsuit-
able for release in accordance with §289.202(eee) of this title.

(6) Coincident with the notification required by paragraph
(5) of this subsection, the licensee shall maintain in effect all decom-
missioning financial assurances established by the licensee in accor-
dance with subsection (gg) of this section in conjunction with a license
issuance or renewal or as required by this section. The amount of the
financial assurance shall be increased, or may be decreased, as appro-
priate, with agency approval, to cover the detailed cost estimate for
decommissioning established in accordance with paragraph (11)(E) of
this subsection.

(7) The agency may grant a request to delay or postpone
initiation of the decommissioning process if the agency determines that
such relief is not detrimental to the occupational and public health and
safety and is otherwise in the public interest. The request shall be sub-
mitted no later than 30 days before notification in accordance with para-
graph (5) of this subsection. The schedule for decommissioning set
forth in paragraph (5) of this subsection may not commence until the
agency has made a determination on the request.

(8) A decommissioning plan shall be submitted if required
by license condition or if the procedures and activities necessary to
carry out decommissioning of the site or separate building or outdoor
area have not been previously approved by the agency and these pro-
cedures could increase potential health and safety impacts to workers
or to the public, such as in any of the following cases:

(A) procedures would involve techniques not applied
routinely during cleanup or maintenance operations;

(B) workers would be entering areas not normally occu-
pied where surface contamination and radiation levels are significantly
higher than routinely encountered during operation;

(C) procedures could result in significantly greater air-
borne concentrations of radioactive materials than are present during
operation; or

(D) procedures could result in significantly greater re-
leases of radioactive material to the environment than those associated
with operation.
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(9) The agency may approve an alternate schedule for sub-
mittal of a decommissioning plan required in accordance with para-
graph (5) of this subsection if the agency determines that the alternative
schedule is necessary to the effective conduct of decommissioning op-
erations and presents no undue risk from radiation to the occupational
and public health and safety and is otherwise in the public interest.

(10) The procedures listed in paragraph (8) of this subsec-
tion may not be carried out prior to approval of the decommissioning
plan.

(11) The proposed decommissioning plan for the site or
separate building or outdoor area shall include the following:

(A) a description of the conditions of the site or separate
building or outdoor area sufficient to evaluate the acceptability of the
plan;

(B) a description of planned decommissioning activi-
ties;

(C) a description of methods used to ensure protection
of workers and the environment against radiation hazards during de-
commissioning;

(D) a description of the planned final radiation survey;

(E) an updated detailed cost estimate for decommis-
sioning, comparison of that estimate with present funds set aside for
decommissioning, and a plan for assuring the availability of adequate
funds for completion of decommissioning; and

(F) for decommissioning plans calling for completion
of decommissioning later than 24 months after plan approval, a jus-
tification for the delay based on the criteria in paragraph (15) of this
subsection.

(12) The proposed decommissioning plan will be approved
by the agency if the information in the plan demonstrates that the de-
commissioning will be completed as soon as practicable and that the
health and safety of workers and the public will be adequately pro-
tected.

(13) Except as provided in paragraph (15) of this subsec-
tion, licensees shall complete decommissioning of the site or separate
building or outdoor areas as soon as practicable but no later than 24
months following the initiation of decommissioning.

(14) Except as provided in paragraph (15) of this subsec-
tion, when decommissioning involves the entire site, the licensee shall
request license termination as soon as practicable but no later than 24
months following the initiation of decommissioning.

(15) The agency may approve a request for an alternate
schedule for completion of decommissioning of the site or separate
building or outdoor area, and license termination if appropriate, if the
agency determines that the alternative is warranted by consideration of
the following:

(A) whether it is technically feasible to complete de-
commissioning within the allotted 24 month period;

(B) whether sufficient waste disposal capacity is avail-
able to allow completion of decommissioning within the allotted 24
month period;

(C) whether a significant volume reduction in wastes re-
quiring disposal will be achieved by allowing short-lived radionuclides
to decay;

(D) whether a significant reduction in radiation expo-
sure to workers can be achieved by allowing short-lived radionuclides
to decay; and

(E) other site-specific factors that the agency may con-
sider appropriate on a case-by-case basis, such as the regulatory re-
quirements of other government agencies, lawsuits, groundwater treat-
ment activities, monitored natural ground-water restoration, actions
that could result in more environmental harm than deferred cleanup,
and other factors beyond the control of the licensee.

(16) As the final step in decommissioning, the licensee
shall do the following:

(A) certify the disposition of all licensed material, in-
cluding accumulated wastes; and

(B) conduct a radiation survey of the premises where
the licensed activities were carried out and submit a report of the results
of this survey unless the licensee demonstrates that the premises are
suitable for release in accordance with the radiological requirements
for license termination specified in §289.202(ddd) of this title. The
licensee shall do the following, as appropriate:

(i) report the following levels:

(I) gamma radiation in units of microroentgen
per hour (µR/hr) (millisieverts per hour (mSv/hr)) at 1 meter (m) from
surfaces;

(II) radioactivity, including alpha and beta,
in units of disintegrations per minute (dpm) or microcuries (µCi)
(megabecquerels (MBq)) per 100 square centimeters (cm2) for
surfaces;

(III) µCi (MBq) per milliliter for water; and

(IV) picocuries (pCi) (becquerels (Bq)) per gram
(g) for solids such as soils or concrete; and

(ii) specify the manufacturer’s name and model and
serial number of survey instrument(s) used and certify that each instru-
ment is properly calibrated and tested.

(17) The agency will provide written notification to spe-
cific licensees, including former licensees with provisions continued in
effect beyond the expiration date in accordance with paragraph (4) of
this subsection, that the provisions of the license are no longer binding.
The agency will provide such notification when the agency determines
that:

(A) radioactive material has been properly disposed;

(B) reasonable effort has been made to eliminate resid-
ual radioactive contamination, if present;

(C) a radiation survey has been performed that demon-
strates that the premises are suitable for release in accordance with
the radiological requirements for license termination specified in
§289.202(ddd) of this title, or other information submitted by the
licensee is sufficient to demonstrate that the premises are suitable for
release in accordance with the radiological requirements for license
termination specified in §289.202(ddd) of this title; and

(D) any outstanding fees in accordance with §289.204
of this title are paid and any outstanding notices of violations of this
chapter or of license conditions are resolved.

(18) Each licensee shall submit to the agency all records re-
quired by §289.202(nn)(2) of this title before the license is terminated.

(z) Technical renewal of licenses.
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(1) An application for a technical renewal of specific li-
censes shall be filed in accordance with subsection (d)(1)-(3) and (5)-
(7) of this section. An application for a technical renewal of a specific
license shall be filed by the date specified in the license. If the licensee
fails to apply and pay the fee required by §289.204 of this title, the li-
cense expires and the licensee shall comply with the requirements of
subsection (y) of this section. In any application for renewal, the ap-
plicant may incorporate drawings by clear and specific reference (for
example, title, date and unique number of drawing), if no modifications
have been made since previously submitted.

(2) In any case in which a licensee, prior to expiration of
an existing license, has filed a request in proper form for a technical re-
newal or for a new license authorizing the same activities, such existing
license shall not expire until the request has been finally determined by
the agency. In any case in which a licensee, not more than 30 days after
the expiration of an existing license, has filed an application for tech-
nical renewal or for a new license authorizing the same activities and
paid the fee required by §289.204 of this title, the agency may reinstate
the license and extend the expiration until the request has been finally
determined by the agency.

(3) An application for technical renewal of a license will be
approved if the agency determines that the requirements of subsection
(e) of this section have been satisfied.

(4) When the date for administrative renewal in accordance
with subsection (y)(1) of this section and the date for the technical re-
newal in accordance with paragraph (1) of this subsection occur at the
same time, the specific license will be renewed if the fee required by
§289.204 of this title is paid, the technical renewal is approved by the
agency in accordance with paragraph (3) of this subsection, and the
agency does not deny the renewal in accordance with subsection (x)(7)
of this section.

(5) When the date for the administrative renewal in accor-
dance with subsection (y)(1) of this section and the date for the techni-
cal renewal in accordance with paragraph (1) of this subsection occur
at the same time, the specific license renewal may be denied by the
agency if any one of the following conditions apply:

(A) the fee required by §289.204 of this title is not paid;

(B) the agency denies the renewal in accordance with
subsection (x)(7) of this section; or

(C) the agency does not approve the technical renewal
in accordance with paragraph (3) of this subsection.

(6) Expiration of the specific license does not relieve the
former licensee of the requirements of this chapter.

(7) The requirements in this subsection are subject to the
provisions of Government Code, §2001.054.

(aa) Amendment of licenses at request of licensee.

(1) Requests for amendment of a license shall be filed in
accordance with subsection (d)(1)-(3) of this section shall be signed
by management or the RSO, and shall specify the respects in which
the licensee desires a license to be amended and the grounds for the
amendment.

(2) Requests for amendments to delete a subsite from a li-
cense shall be filed in accordance with subsections (d)(1) and (2) and
(y)(3) and (15) of this section.

(bb) Agency action on requests to renew or amend. In consid-
ering a request by a licensee to renew or amend a license, the agency
will apply the criteria in subsection (e) of this section as applicable.

(cc) Transfer of material.

(1) No licensee shall transfer radioactive material except
as authorized in accordance with this chapter. This subsection does not
include transfer for commercial distribution.

(2) Except as otherwise provided in a license and subject to
the provisions of paragraphs (3) and (4) of this subsection, any licensee
may transfer radioactive material:

(A) to the agency (A licensee may transfer material to
the agency only after receiving prior approval from the agency.);

(B) to the United States Department of Energy (DOE);

(C) to any person exempt from this section to the extent
permitted in accordance with such exemption;

(D) to any person authorized to receive such material in
accordance with the terms of a general license or its equivalent, or a spe-
cific license or equivalent licensing document, issued by the agency, the
NRC, any agreement state, or any licensing state, or to any person oth-
erwise authorized to receive such material by the federal government
or any agency of the federal government, the agency, any agreement
state, or any licensing state; or

(E) as otherwise authorized by the agency in writing.

(3) Before transferring radioactive material to a specific li-
censee of the agency, the NRC, an agreement state, or a licensing state,
or to a general licensee who is required to register with the agency, the
NRC, an agreement state, or a licensing state prior to receipt of the
radioactive material, the licensee transferring the material shall verify
that the transferee’s license authorizes the receipt of the type, form, and
quantity of radioactive material to be transferred.

(4) The following methods for the verification required by
paragraph (3) of this subsection are acceptable.

(A) The transferor may possess and have read a current
copy of the transferee’s specific license.

(B) When a current copy of the transferee’s specific li-
cense described in subparagraph (A) of this paragraph is not readily
available or when a transferor desires to verify that information re-
ceived is correct or up-to-date, the transferor may obtain and record
confirmation from the agency, the NRC, or the licensing agency of an
agreement state or a licensing state that the transferee is licensed to re-
ceive the radioactive material.

(5) Preparation for shipment and transport of radioactive
material shall be in accordance with the provisions of subsection (ff)
of this section.

(dd) Modification, suspension, and revocation of licenses.

(1) The terms and conditions of all licenses shall be subject
to revision or modification. A license may be modified, suspended or
revoked by reason of amendments to the Act, by reason of rules in this
chapter, or orders issued by the agency.

(2) Any license may be revoked, suspended, or modified,
in whole or in part, for any of the following:

(A) any material false statement in the application or
any statement of fact required under provisions of the Act;

(B) conditions revealed by such application or state-
ment of fact or any report, record, or inspection, or other means that
would warrant the agency to refuse to grant a license on an original
application;
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(C) violation of, or failure to observe any of the terms
and conditions of the Act, this chapter, the license, or order of the
agency; or

(D) existing conditions that constitute a substantial
threat to the public health or safety or the environment.

(3) Each specific license revoked by the agency ends at the
end of the day on the date of the agency’s final determination to revoke
the license, or on the revocation date stated in the determination, or as
otherwise provided by the agency order.

(4) Except in cases in which the occupational and public
health or safety requires otherwise, no license shall be suspended or
revoked unless, prior to the institution of proceedings therefore, facts
or conduct that may warrant such action shall have been called to the
attention of the licensee in writing and the licensee shall have been
afforded an opportunity to demonstrate compliance with all lawful re-
quirements.

(ee) Reciprocal recognition of licenses.

(1) Subject to this section, any person who holds a specific
license from NRC, any agreement state, or any licensing state, and is-
sued by the agency having jurisdiction where the licensee maintains an
office for directing the licensed activity and at which radiation safety
records are normally maintained, is granted a general license to conduct
the activities authorized in such licensing document within the State of
Texas provided that:

(A) the licensing document does not limit the activity
authorized by such document to specified installations or locations;

(B) the out-of-state licensee notifies the agency in writ-
ing at least three working days prior to engaging in such activity. If, for
a specific case, the three-working-day period would impose an undue
hardship on the out-of-state licensee, the licensee may, upon applica-
tion to the agency, obtain permission to proceed sooner. The agency
may waive the requirement for filing additional written notifications
during the remainder of the calendar year following the receipt of the
initial notification from a person engaging in activities in accordance
with the general license provided in this subsection. Such notification
shall include:

(i) the exact location, start date, duration, and type
of activity to be conducted;

(ii) the identification of the radioactive material to
be used;

(iii) the name(s) and in-state address(es) of the indi-
vidual(s) performing the activity;

(iv) a copy of the applicant’s pertinent license;

(v) a copy of the licensee’s operating, safety, and
emergency procedures; and

(vi) a fee as specified in §289.204 of this title.

(C) the out-of-state licensee complies with all applica-
ble rules of the agency and with all the terms and conditions of the
licensee’s licensing document, except any such terms and conditions
that may be inconsistent with applicable rules of the agency;

(D) the out-of-state licensee supplies such other infor-
mation as the agency may request; and

(E) the out-of-state licensee shall not transfer or dispose
of radioactive material possessed or used in accordance with the general
license provided in this subsection except by transfer to a person:

(i) specifically licensed by the agency, the NRC, an-
other agreement state, or another licensing state to receive such mate-
rial; or

(ii) exempt from the requirements for a license for
such material in accordance with §289.251(e)(1) of this title.

(2) In addition to the provisions of paragraph (1) of
this subsection, any person who holds a specific license issued by
NRC, an agreement state, or a licensing state authorizing the holder
to manufacture, transfer, install, or service the device described in
§289.251(f)(4)(H) of this title, within areas subject to the jurisdiction
of the licensing body, is granted a general license to install, transfer,
demonstrate, or service the device in the State of Texas provided that:

(A) the person files a report with the agency within 30
days after the end of each calendar quarter in which any device is trans-
ferred to or installed in the state of Texas. Each report shall identify by
name and address, each general licensee to whom the device is trans-
ferred, the type of device transferred by manufacturer’s name, model
and serial number of the device, and serial number of the sealed source,
and the quantity and type of radioactive material contained in the de-
vice;

(B) the device has been manufactured, labeled, in-
stalled, and serviced in accordance with applicable provisions of the
specific license issued to the person by the NRC, an agreement state,
or a licensing state;

(C) the person assures that any labels required to be af-
fixed to the device in accordance with requirements of the authority
that licensed manufacture of the device bear a statement that "Removal
of this label is prohibited"; and

(D) the holder of the specific license furnishes to each
general licensee to whom the holder of the specific license transfers the
device, or on whose premises the holder of the specific license installs
the device, a copy of the general license contained in §289.251(f)(4)(H)
of this title.

(3) The agency may withdraw, limit, or qualify its accep-
tance of any specific license or equivalent licensing document issued
by another agency, or any product distributed in accordance with the
licensing document, upon determining that the action is necessary in
order to prevent undue hazard to occupational and public health and
safety and the environment.

(ff) Preparation of radioactive material for transport. Require-
ments for the preparation of radioactive material for transport are spec-
ified in §289.257 of this title.

(gg) Financial assurance and record keeping for decommis-
sioning.

(1) The applicant for a specific license or renewal of a spe-
cific license, or holder of a specific license, authorizing the possession
and use of radioactive material shall submit and receive written autho-
rization for a decommissioning funding plan as described in paragraph
(4) of this subsection in an amount sufficient to allow the agency to en-
gage a third party to decommission the site(s) specified on the license
for the following situations:

(A) when unsealed radioactive material requested or au-
thorized on the license, with a half-life greater than 120 days, is in quan-
tities exceeding 105 times the applicable quantities set forth in subsec-
tion (ii)(2) of this section; or

(B) when a combination of the unsealed radionuclides
requested or authorized on the license, with a half-life greater than
120 days, results in the R of the radionuclides divided by 105 being
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greater than 1 (unity rule), where R is defined as the sum of the ratios
of the quantity of each radionuclide to the applicable value in subsec-
tion (ii)(2) of this section.

(2) The applicant for a specific license or renewal of a spe-
cific license or the holder of a specific license authorizing possession
and use of radioactive material as specified in paragraph (3) of this sub-
section shall either:

(A) submit a decommissioning funding plan as de-
scribed in paragraph (4) of this subsection in an amount sufficient to
allow the agency to engage a third party to decommission the site(s)
specified on the license; or

(B) submit financial assurance for decommissioning in
the amount in accordance with paragraph (3) of this subsection using
one of the methods described in paragraph (6) of this subsection in
an amount sufficient to allow the agency to engage a third party to
decommission the site(s) specified on the license.

(3) The required amount of financial assurance for decom-
missioning is determined by the quantity of material authorized by the
license and is determined as follows:

(A) $850,000 for quantities of material greater than 104

but less than or equal to 10 5 times the applicable quantities in sub-
section (ii)(2) of this section in unsealed form. (For a combination of
radionuclides, if R, as defined in paragraph (1) of this subsection, di-
vided by 104 is greater than 1 but R divided by 105 is less than or equal
to 1);

(B) $170,000 for quantities of material greater than 103

but less than or equal to 104 times the applicable quantities in subsection
(ii)(2) of this section in unsealed form. (For a combination of radionu-
clides, if R, as defined in paragraph (1) of this subsection, divided by
103 is greater than 1 but R divided by 104 if less than or equal to 1); or

(C) $85,000 for quantities of material greater than 1010

times the applicable quantities in subsection (ii)(2) of this section in
sealed sources or plated foils. (For a combination of radionuclides, if
R, as defined in paragraph (1) of this subsection, divided by 1010 is
greater than 1.)

(4) Each decommissioning funding plan shall contain
a cost estimate for decommissioning in an amount sufficient to
allow the agency to engage a third party to decommission the site(s)
specified on the license and a description of the method of assuring
funds for decommissioning from paragraph (6) of this subsection,
including means of adjusting cost estimates and associated funding
levels periodically over the life of the facility. The required amount
of financial assurance for decommissioning is determined by the
quantity of material authorized by the license. Upon approval of the
decommissioning funding plan by the agency, the amount of financial
assurance shall be adjusted and submitted in conformance with the
agency approval.

(5) Financial assurance in conjunction with a decommis-
sioning funding plan shall be submitted as follows:

(A) for an applicant for a specific license, financial as-
surance as described in paragraph (6) of this subsection, may be ob-
tained after the application has been approved and the license issued
by the agency, but shall be submitted to the agency prior to receipt of
licensed material; or

(B) for an applicant for renewal of a specific license,
or a holder of a specific license, a signed original of the financial in-
strument obtained to satisfy the requirements of paragraph (6) of this
subsection shall be submitted with the decommissioning funding plan.

(6) Financial assurance for decommissioning shall be pro-
vided by one or more of the following methods. The financial instru-
ment obtained shall be continuous for the term of the license in a form
prescribed by the agency. The applicant or licensee shall obtain written
approval of the financial instrument or any amendment to it from the
agency.

(A) Prepayment. Prepayment is the deposit into an ac-
count segregated from licensee assets and outside the licensee’s admin-
istrative control of cash or liquid assets such that the amount of funds
would be sufficient to pay decommissioning costs. Prepayment may
be in the form of a trust, escrow account, government fund, certificate
of deposit, or deposit of government securities.

(B) A surety method, insurance, or other guarantee
method. These methods guarantee that decommissioning costs will
be paid. A surety method may be in the form of a surety bond, letter
of credit, or line of credit. A parent company guarantee of funds for
decommissioning costs based on a financial test may be used if the
guarantee and test are as contained in subsection (ii)(3) of this section.
A parent company guarantee may not be used in combination with
other financial methods to satisfy the requirements of this section.
For commercial corporations that issue bonds, a guarantee of funds
by the applicant or licensee for decommissioning costs based on a
financial test may be used if the guarantee and test are as contained in
subsection (ii)(4) of this section. For commercial companies that do
not issue bonds, a guarantee of funds by the applicant or licensee for
decommissioning costs may be used if the guarantee and test are as
contained in subsection (ii)(5) of this section. For nonprofit entities,
such as colleges, universities, and nonprofit hospitals, a guarantee of
funds by the applicant or licensee may be used if the guarantee and
test are as contained in subsection (ii)(6) of this section. A guarantee
by the applicant or licensee may not be used in combination with any
other financial methods to satisfy the requirements of this section or
in any situation where the applicant or licensee has a parent company
holding majority control of the voting stock of the company. Any
surety method or insurance used to provide financial assurance for
decommissioning shall contain the following conditions.

(i) The surety method or insurance shall be open-
ended or, if written for a specified term, such as five years, shall be re-
newed automatically unless 90 days or more prior to the renewal date,
the issuer notifies the agency, the beneficiary, and the licensee of its
intention not to renew. The surety method or insurance shall also pro-
vide that the full face amount be paid to the beneficiary automatically
prior to the expiration without proof of forfeiture if the licensee fails
to provide a replacement acceptable to the agency within 30 days after
receipt of notification of cancellation.

(ii) The surety method or insurance shall be payable
in the State of Texas to the Radiation and Perpetual Care Account.

(iii) The surety method or insurance shall remain in
effect until the agency has terminated the license.

(C) An external sinking fund in which deposits are
made at least annually, coupled with a surety method or insurance,
the value of which may decrease by the amount being accumulated in
the sinking fund. An external sinking fund is a fund established and
maintained by setting aside funds periodically in an account segre-
gated from licensee assets and outside the licensee’s administrative
control in which the total amount of funds would be sufficient to
pay decommissioning costs at the time termination of operation is
expected. An external sinking fund may be in the form of a trust,
escrow account, government fund, certificate of deposit, or deposit of
government securities. The surety or insurance provisions shall be in
accordance with subparagraph (B) of this paragraph.

ADOPTED RULES July 23, 2004 29 TexReg 7131



(D) In the case of federal, state, or local government li-
censees, a statement of intent containing a cost estimate for decommis-
sioning or an amount in accordance with paragraph (4) of this subsec-
tion, and indicating that funds for decommissioning will be obtained
when necessary.

(E) When a governmental entity is assuming custody
and ownership of a site, there shall be an arrangement that is deemed
acceptable by such governmental entity.

(7) Each person licensed in accordance with this section
shall keep records of information important to the safe and effective de-
commissioning of the facility in an identified location until the license
is terminated by the agency. If records of relevant information are kept
for other purposes, reference to these records and their locations may
be used. Information the agency considers important to decommission-
ing consists of the following:

(A) records of spills or other unusual occurrences in-
volving the spread of contamination in and around the facility, equip-
ment, or site. These records may be limited to instances when con-
tamination remains after any cleanup procedures or when there is rea-
sonable likelihood that contaminants may have spread to inaccessible
areas, as in the case of possible seepage into porous materials such as
concrete. These records shall include any known information on iden-
tification of involved nuclides, quantities, forms, and concentrations;

(B) as-built drawings and modifications of structures
and equipment in restricted areas where radioactive materials are used
and/or stored, and of locations of possible inaccessible contamination
such as buried pipes that may be subject to contamination. If required
drawings are referenced, each relevant document need not be indexed
individually. If drawings are not available, the licensee shall substitute
appropriate records of available information concerning these areas and
locations;

(C) except for areas containing only sealed sources
(provided the sealed sources have not leaked or no contamination
remains after any leak) or byproduct materials having only half-lives
of less than 65 days, a list contained in a single document and updated
every two years, of the following:

(i) all areas designated and formerly designated as
restricted areas as defined in §289.201(b) of this title;

(ii) all areas outside of restricted areas that require
documentation under subparagraph (A) of this paragraph; and

(iii) all areas outside of restricted areas where cur-
rent and previous wastes have been buried as documented in accordance
with §289.202(tt) of this title; and

(D) records of the cost estimate performed for the de-
commissioning funding plan or of the amount certified for decommis-
sioning, and records of the funding method used for assuring funds.

(8) Any licensee who has submitted an application before
January 1, 1995, for renewal of license in accordance with this section
shall provide financial assurance for decommissioning in accordance
with paragraphs (1) and (2) of this subsection.

(hh) Emergency plan for responding to a release.

(1) A new or renewal application for each specific license
to possess radioactive materials in unsealed form, on foils or plated
sources, or sealed in glass in excess of the quantities in subsection
(ii)(7) of this section shall contain either:

(A) an evaluation showing that the maximum dose to a
person offsite due to a release of radioactive material would not exceed
1 rem effective dose equivalent or 5 rems to the thyroid; or

(B) an emergency plan for responding to a release of
radioactive material.

(2) One or more of the following factors may be used to
support an evaluation submitted in accordance with paragraph (1)(A)
of this subsection:

(A) the radioactive material is physically separated so
that only a portion could be involved in an accident;

(B) all or part of the radioactive material is not subject to
release during an accident because of the way it is stored or packaged;

(C) the release fraction in the respirable size range
would be lower than the release fraction in subsection (ii)(7) of this
section due to the chemical or physical form of the material;

(D) the solubility of the radioactive material would re-
duce the dose received;

(E) facility design or engineered safety features in the
facility would cause the release fraction to be lower than that in sub-
section (ii)(7) of this section;

(F) operating restrictions or procedures would prevent
a release fraction as large as that in subsection (ii)(7) of this section; or

(G) other factors appropriate for the specific facility.

(3) An emergency plan for responding to a release of ra-
dioactive material submitted in accordance with paragraph (1)(B) of
this subsection shall include the following information.

(A) Facility description. A brief description of the li-
censee’s facility and area near the site.

(B) Types of accidents. An identification of each type
of radioactive materials accident for which protective actions may be
needed.

(C) Classification of accidents. A classification system
for classifying accidents as alerts or site area emergencies.

(D) Detection of accidents. Identification of the means
of detecting each type of accident in a timely manner.

(E) Mitigation of consequences. A brief description of
the means and equipment for mitigating the consequences of each type
of accident, including those provided to protect workers onsite, and a
description of the program for maintaining the equipment.

(F) Assessment of releases. A brief description of the
methods and equipment to assess releases of radioactive materials.

(G) Responsibilities. A brief description of the respon-
sibilities of licensee personnel should an accident occur, including
identification of personnel responsible for promptly notifying offsite
response organizations and the agency; also, responsibilities for
developing, maintaining, and updating the plan.

(H) Notification and coordination. A commitment to
and a brief description of the means to promptly notify offsite response
organizations and request offsite assistance, including medical assis-
tance for the treatment of contaminated injured onsite workers when
appropriate. A control point shall be established. The notification and
coordination shall be planned so that unavailability of some person-
nel, parts of the facility, and some equipment will not prevent the no-
tification and coordination. The licensee shall also commit to notify
the agency immediately after notification of the appropriate offsite re-
sponse organizations and not later than one hour after the licensee de-
clares an emergency. These reporting requirements do not supersede or
release licensees from complying with the requirements in accordance
with the Emergency Planning and Community Right-to-Know-Act of
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1986, Title III, Publication L. 99-499 or other state or federal reporting
requirements.

(I) Information to be communicated. A brief descrip-
tion of the types of information on facility status, radioactive releases,
and recommended protective actions, if necessary, to be given to offsite
response organizations and to the agency.

(J) Training. A brief description of the frequency, per-
formance objectives, and plans for the training that the licensee will
provide workers on how to respond to an emergency, including any spe-
cial instructions and orientation tours the licensee would offer to fire,
police, medical, and other emergency personnel. The training shall fa-
miliarize personnel with site-specific emergency procedures. Also, the
training shall thoroughly prepare site personnel for their responsibili-
ties in the event of accident scenarios postulated as most probable for
the specific site, including the use of team training for such scenarios.

(K) Safe shutdown. A brief description of the means of
restoring the facility to a safe condition after an accident.

(L) Exercises. Provisions for conducting quarterly
communications checks with offsite response organizations at in-
tervals not to exceed three months and biennial onsite exercises to
test response to simulated emergencies. Communications checks
with offsite response organizations shall include the check and
update of all necessary telephone numbers. The licensee shall invite
offsite response organizations to participate in the biennial exercises.
Participation of offsite response organizations in biennial exercises,
although recommended, is not required. Exercises shall use accident
scenarios postulated as most probable for the specific site and the
scenarios shall not be known to most exercise participants. The
licensee shall critique each exercise using individuals not having direct
implementation responsibility for the plan. Critiques of exercises
shall evaluate the appropriateness of the plan, emergency procedures,
facilities, equipment, training of personnel, and overall effectiveness
of the response. Deficiencies found by the critiques shall be corrected.

(M) Hazardous chemicals. A certification that the ap-
plicant has met its responsibilities in accordance with the Emergency
Planning and Community Right-to-Know Act of 1986, Title III, Pub-
lication L. 99-499, if applicable to the applicant’s activities at the pro-
posed place of use of the radioactive material.

(4) The licensee shall allow the offsite response organiza-
tions expected to respond in case of an accident 60 days to comment on
the licensee’s emergency plan before submitting it to the agency. The
licensee shall provide any comments received within the 60 days to the
agency with the emergency plan.

(ii) Appendices.

(1) Subjects to be included in training courses:

(A) fundamentals of radiation safety:

(i) characteristics of radiation;

(ii) units of radiation dose (rem) and activity of ra-
dioactivity (curie);

(iii) significance of radiation dose;

(I) radiation protection standards; and

(II) biological effects of radiation;

(iv) levels of radiation from sources of radiation;

(v) methods of controlling radiation dose;

(I) time;

(II) distance; and

(III) shielding;

(vi) radiation safety practices, including prevention
of contamination and methods of decontamination; and

(vii) discussion of internal exposure pathways;

(B) radiation detection instrumentation to be used:

(i) radiation survey instruments:

(I) operation;

(II) calibration; and

(III) limitations;

(ii) survey techniques;

(iii) individual monitoring devices;

(C) equipment to be used:

(i) handling equipment and remote handling tools;

(ii) sources of radiation;

(iii) storage, control, disposal, and transport of
equipment and sources of radiation;

(iv) operation and control of equipment; and

(v) maintenance of equipment;

(D) the requirements of pertinent federal and state reg-
ulations;

(E) the licensee’s written operating, safety, and emer-
gency procedures; and

(F) the licensee’s record keeping procedures.

(2) Isotope quantities (for use in subsection (gg) of this sec-
tion).
Figure: 25 TAC §289.252(ii)(2)

(3) Criteria relating to use of financial tests and parent com-
pany guarantees for providing reasonable assurance of funds for de-
commissioning.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommissioning
based on obtaining a parent company guarantee that funds will be avail-
able for decommissioning costs and on a demonstration that the parent
company passes a financial test. This paragraph establishes criteria for
passing the financial test and for obtaining the parent company guar-
antee.

(B) Financial test.

(i) To pass the financial test, the parent company
shall meet the criteria of either subclause (I) or (II) of this clause.

(I) The parent company shall have:
(-a-) two of the following three ratios:

(-1-) a ratio of total liabilities to net
worth less than 2.0;

(-2-) a ratio of the sum of net in-
come plus depreciation, depletion, and amortization to total liabilities
greater than 0.1; and

(-3-) a ratio of current assets to cur-
rent liabilities greater than 1.5;
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(-b-) net working capital and tangible net
worth each at least six times the current decommissioning cost
estimates for the total of all facilities or parts thereof (or prescribed
amount if a certification is used);

(-c-) tangible net worth of at least $10 mil-
lion; and

(-d-) assets located in the United States
amounting to at least 90% of total assets or at least six times the
current decommissioning cost estimates for the total of all facilities or
parts thereof (or prescribed amount if a certification is used.)

(II) The parent company shall have:
(-a-) a current rating for its most recent bond

issuance of AAA, AA, A, or BBB as issued by Standard and Poor’s or
Aaa, Aa, A, or Baa as issued by Moody’s;

(-b-) tangible net worth each at least six times
the current decommissioning cost estimate for the total of all facilities
or parts thereof (or prescribed amount if a certification is used);

(-c-) tangible net worth of at least $10 mil-
lion; and

(-d-) assets located in the United States
amounting to at least 90% of total assets or at least six times the
current decommissioning cost estimates for the total of all facilities or
parts thereof (or prescribed amount if certification is used).

(ii) The parent company’s independent certified
public accountant shall have compared the data used by the parent
company in the financial test, which is derived from the independently
audited, year-end financial statements for the latest fiscal year, with
the amounts in such financial statement. In connection with that
procedure, the licensee shall inform the agency within 90 days of any
matters coming to the auditor’s attention that cause the auditor to
believe that the data specified in the financial test should be adjusted
and that the company no longer passes the test.

(iii) After the initial financial test, the parent com-
pany shall repeat the passage of the test within 90 days after the close
of each succeeding fiscal year.

(iv) If the parent company no longer meets the re-
quirements of clause (i) of this subparagraph, the licensee shall send
notice to the agency of intent to establish alternate financial assurance
as specified in the agency’s regulations. The notice shall be sent by cer-
tified mail within 90 days after the end of the fiscal year for which the
year end financial data show that the parent company no longer meets
the financial test requirements. The licensee shall provide alternate fi-
nancial assurance within 120 days after the end of such fiscal year.

(C) Parent company guarantee. The terms of a parent
company guarantee that an applicant or licensee obtains shall provide
that:

(i) the parent company guarantee will remain in
force unless the guarantor sends notice of cancellation by certified mail
to the licensee and the agency. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of the notice of
cancellation by both the licensee and the agency, as evidenced by the
return receipts;

(ii) if the licensee fails to provide alternate financial
assurance as specified in the agency’s rules within 90 days after receipt
by the licensee and the agency of a notice of cancellation of the parent
company guarantee from the guarantor, the guarantor will provide such
alternative financial assurance in the name of the licensee;

(iii) the parent company guarantee and financial test
provisions shall remain in effect until the agency has terminated the
license; and

(iv) if a trust is established for decommissioning
costs, the trustee and trust shall be acceptable to the agency. An
acceptable trustee includes an appropriate state or federal government
agency or an entity that has the authority to act as a trustee and whose
trust operations are regulated and examined by a federal or state
agency.

(4) Criteria relating to use of financial tests and self guaran-
tees for providing reasonable assurance of funds for decommissioning.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommission-
ing based on furnishing its own guarantee that funds will be available
for decommissioning costs and on a demonstration that the company
passes a financial test of subparagraph (B) of this paragraph. Subpara-
graph (B) of this paragraph establishes criteria for passing the financial
test for the self guarantee and establishes the terms for a self guarantee.

(B) Financial test.

(i) To pass the financial test, a company shall meet
all of the following criteria:

(I) tangible net worth at least 10 times the total
current decommissioning cost estimate for the total of all facilities or
parts thereof (or the current amount required if certification is used for
all decommissioning activities for which the company is responsible as
self guaranteeing licensee and as parent-guarantor);

(II) assets located in the United States amounting
to at least 90% of total assets or at least 10 times the total current decom-
missioning cost estimate (or the current amount required if certification
is used for all decommissioning activities for which the company is re-
sponsible as self-guaranteeing licensee and as parent-guarantor); and

(III) a current rating for its most recent bond is-
suance of AAA, AA, A as issued by Standard and Poor’s, or Aaa, Aa,
A as issued by Moody’s.

(ii) To pass the financial test, a company shall meet
all of the following additional criteria:

(I) the company shall have at least one class of
equity securities registered under the Securities Exchange Act of 1934.

(II) the company’s independent certified public
accountant shall have compared the data used by the company in the
financial test that is derived from the independently audited year-end fi-
nancial statements, based on United States generally accepted account-
ing practices, for the latest fiscal year, with the amounts in such finan-
cial statement. In connection with that procedure, the licensee shall
inform the agency within 90 days of any matters coming to the audi-
tor’s attention that cause the auditor to believe that the data specified
in the financial test should be adjusted and that the company no longer
passes the test; and

(III) after the initial financial test, the company
shall repeat the passage of the test within 90 days after the close of
each succeeding fiscal year.

(iii) If the licensee no longer meets the criteria of
clause (i) of this subparagraph, the licensee shall send immediate notice
to the agency of its intent to establish alternate financial assurance as
specified in the agency’s rules within 120 days of such notice.

(C) Company self guarantee. The terms of a self guar-
antee that an applicant or licensee furnishes shall provide that:

(i) the company guarantee will remain in force un-
less the licensee sends notice of cancellation by certified mail to the
agency. Cancellation may not occur, however, during the 120 days
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beginning on the date of receipt of the notice of cancellation by the
agency, as evidenced by the return receipt;

(ii) the licensee shall provide alternate financial as-
surance as specified in the agency’s rules within 90 days following re-
ceipt by the agency of a notice of cancellation of the guarantee;

(iii) the guarantee and financial test provisions shall
remain in effect until the agency has terminated the license or until
another financial assurance method acceptable to the agency has been
put in effect by the licensee;

(iv) the licensee will promptly forward to the agency
and the licensee’s independent auditor all reports covering the latest
fiscal year filed by the licensee with the Securities and Exchange Com-
mission in accordance with the requirements of the Securities and Ex-
change Act of 1934, §13;

(v) if, at any time, the licensee’s most recent bond
issuance ceases to be rated in any category of "A" or above by either
Standard and Poor’s or Moody’s, the licensee will provide notice in
writing of such fact to the agency within 20 days after publication of
the change by the rating service. If the licensee’s most recent bond
issuance ceases to be rated in any category of A or above by both Stan-
dard and Poor’s and Moody’s, the licensee no longer meets the criteria
of subparagraph (B)(i) of this paragraph; and

(vi) the applicant or licensee shall provide to the
agency a written guarantee (a written commitment by a corporate
officer) that states that the licensee will fund and carry out the required
decommissioning activities or, upon issuance of an order by the
agency, the licensee will set up and fund a trust in the amount of the
current cost estimates for decommissioning.

(5) Criteria relating to use of financial tests and self guaran-
tees for providing reasonable assurance of funds for decommissioning
by commercial companies that have no outstanding rated bonds.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommission-
ing based on furnishing its own guarantee that funds will be available
for decommissioning costs and on a demonstration that the company
passes the financial test of subparagraph (B) of this paragraph. The
terms of the self-guarantee are in subparagraph (C) of this paragraph.
This paragraph establishes criteria for passing the financial test for the
self-guarantee and establishes the terms for a self-guarantee.

(B) Financial test.

(i) To pass the financial test a company shall meet
the following criteria:

(I) tangible net worth greater than $10 million,
or at least 10 times the total current decommissioning cost estimate
(or the current amount required if certification is used), whichever is
greater, for all decommissioning activities for which the company is
responsible as self-guaranteeing licensee and as parent-guarantor;

(II) assets located in the United States amounting
to at least 90% of total assets or at least 10 times the total current decom-
missioning cost estimate (or the current amount required if certification
is used) for all decommissioning activities for which the company is re-
sponsible as self-guaranteeing licensee and as parent-guarantor; and

(III) a ratio of cash flow divided by total liabili-
ties greater than 0.15 and a ratio of total liabilities divided by net worth
less than 1.5.

(ii) In addition, to pass the financial test, a company
shall meet all of the following requirements:

(I) the company’s independent certified public
accountant shall have compared the data used by the company in the
financial test, that is required to be derived from the independently
audited year end financial statement based on United States generally
accepted accounting practices for the latest fiscal year, with the
amounts in the financial statement. In connection with that procedure,
the licensee shall inform the agency within 90 days of any matters that
may cause the auditor to believe that the data specified in the financial
test should be adjusted and that the company no longer passes the test;

(II) after the initial financial test, the company
shall repeat passage of the test within 90 days after the close of each
succeeding fiscal year; and

(III) if the licensee no longer meets the require-
ments of subparagraph (B)(i) of this paragraph, the licensee shall send
notice to the agency of intent to establish alternative financial assurance
as specified in the agency’s rules. The notice shall be sent by certified
mail, return receipt requested, within 90 days after the end of the fis-
cal year for which the year end financial data show that the licensee no
longer meets the financial test requirements. The licensee shall provide
alternative financial assurance within 120 days after the end of such fis-
cal year.

(C) Company self-guarantee. The terms of a self-guar-
antee that an applicant or licensee furnishes shall provide the following.

(i) The guarantee shall remain in force unless the li-
censee sends notice of cancellation by certified mail, return receipt re-
quested, to the agency. Cancellation may not occur until an alternative
financial assurance mechanism is in place.

(ii) The licensee shall provide alternative financial
assurance as specified in the agency rules within 90 days following
receipt by the agency of a notice of cancellation of the guarantee.

(iii) The guarantee and financial test provisions shall
remain in effect until the agency has terminated the license or until
another financial assurance method acceptable to the agency has been
put in effect by the licensee.

(iv) The applicant or licensee shall provide to the
agency a written guarantee (a written commitment by a corporate of-
ficer) that states that the licensee will fund and carry out the required
decommissioning activities or, upon issuance of an order by the agency,
the licensee will set up and fund a trust in the amount of the current cost
estimates for decommissioning.

(6) Criteria relating to use of financial tests and self-guar-
antees for providing reasonable assurance of funds for decommission-
ing by nonprofit entities, such as colleges, universities, and nonprofit
hospitals.

(A) Introduction. An applicant or licensee may provide
reasonable assurance of the availability of funds for decommissioning
based on furnishing its own guarantee that funds will be available for
decommissioning costs and on a demonstration that the applicant or li-
censee passes the financial test of subparagraph (B) of this paragraph.
The terms of the self-guarantee are in subparagraph (C) of this para-
graph. This paragraph establishes criteria for passing the financial test
for the self-guarantee and establishes the terms for a self-guarantee.

(B) Financial test.

(i) To pass the financial test, a college or university
shall meet the criteria of subclause (I) or (II) of this clause. The college
or university shall meet one of the following:
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(I) for applicants or licensees that issue bonds, a
current rating for its most recent uninsured, uncollateralized, and un-
encumbered bond issuance of AAA, AA, or A as issued by Standard
and Poor’s or Aaa, Aa, or A as issued by Moody’s .

(II) for applicants or licensees that do not issue
bonds, unrestricted endowment consisting of assets located in the
United States of at least $50 million, or at least 30 times the total
current decommissioning cost estimate (or the current amount required
if certification is used), whichever is greater, for all decommissioning
activities for which the college or university is responsible as a
self-guaranteeing licensee.

(ii) To pass the financial test, a hospital shall meet
the criteria in subclause (I) or (II) of this clause. The hospital shall
meet one of the following:

(I) for applicants or licensees that issue bonds, a
current rating for its most recent uninsured, uncollateralized, and un-
encumbered bond issuance of AAA, AA, or A as issued by Standard
and Poors or Aaa, Aa, or A as issued by Moodys;

(II) for applicants or licensees that do not issue
bonds, all the following tests shall be met:

(-a-) (total revenues less total expenditures)
divided by total revenues shall be equal to or greater than 0.04;

(-b-) long term debt divided by net fixed as-
sets shall be less than or equal to 0.67;

(-c-) (current assets and depreciation fund)
divided by current liabilities shall be greater than or equal to 2.55; and

(-d-) operating revenues shall be at least 100
times the total current decommissioning cost estimate (or the current
amount required if certification is used) for all decommissioning activ-
ities for which the hospital is responsible as a self-guaranteeing license.

(iii) In addition, to pass the financial test, a licensee
shall meet all the following requirements:

(I) the licensee’s independent certified public ac-
countant shall have compared the data used by the licensee in the finan-
cial test that is required to be derived from the independently audited
year-end financial statements, based on United States generally ac-
cepted accounting practices, for the latest fiscal year, with the amounts
in the financial statement. In connection with that procedure, the li-
censee shall inform the agency within 90 days of any matters coming
to the attention of the auditor that cause the auditor to believe that the
data specified in the financial test should be adjusted and that the li-
censee no longer passes the test;

(II) after the initial financial test, the licensee
shall repeat passage of the test within 90 days after the close of each
succeeding fiscal year;

(III) if the licensee no longer meets the require-
ments of subparagraph (A) of this paragraph, the licensee shall send
notice to the agency of its intent to establish alternative financial as-
surance as specified in the agency’s rules. The notice shall be sent by
certified mail, return receipt requested, within 90 days after the end
of the fiscal year for which the year end financial data show that the
licensee no longer meets the financial test requirements. The licensee
shall provide alternate financial assurance within 120 days after the end
of such fiscal year.

(C) Self-guarantee. The terms of a self-guarantee that
an applicant or licensee furnishes shall provide the following:

(i) The guarantee shall remain in force unless the li-
censee sends notice of cancellation by certified mail, and/or return re-
ceipt requested, to the agency. Cancellation may not occur unless an
alternative financial assurance mechanism is in place.

(ii) The licensee shall provide alternative financial
assurance as specified in the agency’s regulations within 90 days fol-
lowing receipt by the agency of a notice of cancellation of the guaran-
tee.

(iii) The guarantee and financial test provisions shall
remain in effect until the agency has terminated the license or until
another financial assurance method acceptable to the agency has been
put in effect by the licensee.

(iv) The applicant or licensee shall provide to the
agency a written guarantee (a written commitment by a corporate offi-
cer or officer of the institution) that states that the licensee will fund and
carry out the required decommissioning activities or, upon issuance of
an order by the agency, the licensee will set up and fund a trust in the
amount of the current cost estimates for decommissioning.

(v) If, at any time, the licensee’s most recent bond
issuance ceases to be rated in any category of "A" or above by either
Standard and Poor’s or Moody’s, the licensee shall provide notice in
writing of the fact to the agency within 20 days after publication of the
change by the rating service.

(7) Quantities of radioactive materials requiring consider-
ation of the need for an emergency plan for responding to a release.
The following table contains quantities of radioactive materials requir-
ing consideration of the need for an emergency plan for responding to
a release.
Figure: 25 TAC §289.252(ii)(7) (No change.)

(8) Requirements for demonstrating financial qualifica-
tions.

(A) If an applicant or licensee is not required to submit
financial assurance in accordance with subsection (gg) of this section,
that applicant or licensee shall demonstrate financial qualification by
submitting attestation that the applicant or licensee is financially qual-
ified to conduct the activity requested for licensure, including any re-
quired decontamination, decommissioning, reclamation, and disposal
before the agency issues a license.

(B) If an applicant or licensee is required to submit fi-
nancial assurance in accordance with subsection (gg) of this section,
that applicant or licensee shall:

(i) submit one of the following:

(I) the bonding company report or equivalent
(from which information can be obtained to calculate a ratios in
clause (ii) of this subparagraph) that was used to obtain the financial
assurance instrument used to meet the financial assurance requirement
specified in subsection (gg) of this section. However, if the applicant
or licensee posted collateral to obtain the financial instrument used to
meet the requirement for financial assurance specified in subsection
(gg) of this section, the applicant or licensee shall demonstrate
financial qualification by one of the methods specified in subclause
(II) or (III) of this clause;

(II) SEC documentation (from which informa-
tion can be obtained to calculate a ratio as described in clause (ii)
of this subparagraph, if the applicant or licensee is a publicly-held
company; or

(III) a self-test (for example, an annual audit re-
port certifying a company’s assets and liabilities and resulting ratio as
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described in clause (ii) of this subparagraph or, in the case of a new
company, a business plan specifying expected expenses versus capital-
ization and anticipated revenues).

(ii) declare its Standard Industry Classification
(SIC) code. Several companies publish lists, on an annual basis,
of acceptable assets-to liabilities (assets divided by liabilities) ratio
ranges for each type of SIC code. If an applicant or licensee submits
documentation of its current assets and current liabilities or, in the
case of a new company, a business plan specifying expected expenses
versus capitalization and anticipated revenues, and the resulting ratio
falls within an acceptable range as published by generally recognized
companies (for example, Almanac of Business and Industrial Financial
Ratios, Industry NORM and Key Business Ratios, Dun & Bradstreet
Industry publications, and Manufacturing USA: Industry Analyses,
Statistics, and Leading Companies), the agency will consider that
applicant or licensee financially qualified to conduct the requested or
licensed activity.

(C) If the applicant or licensee is a state or local gov-
ernment entity, a statement of such will suffice as demonstration that
the government entity is financially qualified to conduct the requested
or licensed activities.

(D) The agency will consider other types of documenta-
tion if that documentation provides an equivalent measure of assurance
of the applicant’s or licensee’s financial qualifications as found in sub-
paragraphs (A) and (B) of this paragraph.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 12, 2004.

TRD-200404479
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: September 1, 2004
Proposal publication date: January 30, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER L. MOTOR FUEL TAX--PRIOR
TO JANUARY 1, 2004
34 TAC §3.171

The Comptroller of Public Accounts adopts an amendment to
§3.171, concerning records required; information required, with-
out changes to the proposed text as published in the May 28,
2004, issue of the Texas Register (29 TexReg 5281).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.004, 153.018,
153.117, 153.219, and 153.309.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404429
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.172

The Comptroller of Public Accounts adopts an amendment to
§3.172, concerning transit company affidavit, without changes
to the proposed text as published in the May 28, 2004, issue of
the Texas Register (29 TexReg 5283).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.102(b) and
§153.202(b).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404430
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Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.173

The Comptroller of Public Accounts adopts an amendment to
§3.173, concerning refunds on gasoline and diesel fuel tax, with-
out changes to the proposed text as published in the May 28,
2004, issue of the Texas Register (29 TexReg 5283).

The amendment incorporates legislative changes in House
Bill 2425, 78th Legislature, 2003, which amended Tax Code,
Chapter 153. The adopted amendment adds subsections
(e)(8)(E) and (e)(9)(H) to provide that air conditioning and
heating systems of a motor vehicle is not a power take-off
system. The adopted amendment also adds subsection (e)(15)
to provide guidelines for a motor fuel tax exemption on the
volume of water, fuel ethanol, or biodiesel blended with taxable
petroleum diesel fuel as described under Tax Code, §153.203.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.119(d),
153.222(d), 153.203(a)(11), and 153.203(b)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404431
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.174

The Comptroller of Public Accounts adopts an amendment to
§3.174, concerning incidental highway travel by bonded users,
without changes to the proposed text as published in the May
28, 2004, issue of the Texas Register (29 TexReg 5287).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.209, 153.219,
153.221, and 153.222.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404432
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.175

The Comptroller of Public Accounts adopts an amendment to
§3.175, concerning liquefied gas tax decal, without changes to
the proposed text as published in the May 28, 2004, issue of the
Texas Register (29 TexReg 5288).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.302, 153.3021,
153.303, 153.305, and 153.307

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404433
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Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.176

The Comptroller of Public Accounts adopts an amendment to
§3.176, concerning metering devices used to claim refund of tax
on fuel used in power take-off and auxiliary power units, without
changes to the proposed text as published in the May 28, 2004,
issue of the Texas Register (29 TexReg 5289).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.119 and §153.222.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404434
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.177

The Comptroller of Public Accounts adopts an amendment to
§3.177, concerning separate liquefied gas tax permits required,
without changes to the proposed text as published in the May 28,
2004, issue of the Texas Register (29 TexReg 5290).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new

motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.304, 153.306,
153.308, and 153.309.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404435
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.178

The Comptroller of Public Accounts adopts an amendment to
§3.178, concerning trip permit in lieu of interstate trucker permit,
with changes to the proposed text as published in the May 28,
2004, issue of the Texas Register (29 TexReg 5290). Subsection
(e)(2) is corrected to clarify that the trip permit payment is made
to the Texas comptrollers’ office.

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.109, and §153.212.

§3.178. Trip Permit in Lieu of Interstate Trucker Permit.

(a) This rule applies only to motor fuel transactions that take
place prior to January 1, 2004. Motor fuel transactions that occur on or
after January 1, 2004, will be governed by sections in Texas Adminis-
trative Code, Title 34, Part 1, Chapter 3, Subchapter S.

(b) Who may qualify. A person entering Texas for commer-
cial purposes with a motor vehicle that by weight or number of axles
qualifies that person as an interstate trucker must purchase a temporary
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trip permit in lieu of the required interstate trucker permit if no more
than five entries into the state are made during a calendar year.

(c) Qualified motor vehicles. A motor vehicle qualifies if it is
operated for commercial purposes and:

(1) has two axles and a registered gross weight in excess of
26,000 pounds; or

(2) has three or more axles, regardless of weight; or

(3) is used in combination and the registered gross weight
of the combination exceeds 26,000 pounds.

(d) Conditions.

(1) A trip permit must be obtained before entering into
Texas.

(2) The trip permit is valid for 20 days from date of pur-
chase.

(3) The trip permit is acceptable for one entry into the state.

(e) Procedures.

(1) A remittance for the trip permit shall be made to the
Texas comptroller in the amount of $50.

(2) The remittance may be in the form of a cashier’s check
or a money order delivered by mail or wire service to the Texas comp-
troller’s office, Austin.

(3) The receipt from the cashier’s check or money order
shall be marked "trip permit" and carried in the vehicle for which the
tax payment is made.

(f) Limitations. Persons who make more than five entries must
obtain an interstate trucker permit.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404436
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.180

The Comptroller of Public Accounts adopts an amendment to
§3.180, concerning signed statements for purchasing diesel fuel
tax free, without changes to the proposed text as published in the
May 28, 2004, issue of the Texas Register (29 TexReg 5291).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.205

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404437
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.182

The Comptroller of Public Accounts adopts an amendment to
§3.182, concerning motor fuel transporting documents, without
changes to the proposed text as published in the May 28, 2004,
issue of the Texas Register (29 TexReg 5292).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.004, 153.103, and
153.204.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404438
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
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34 TAC §3.183

The Comptroller of Public Accounts adopts an amendment to
§3.183, concerning on-highway travel of farm machinery, without
changes to the proposed text as published in the May 28, 2004,
issue of the Texas Register (29 TexReg 5294).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.119 and §153.222.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404439
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.185

The Comptroller of Public Accounts adopts an amendment
to §3.185, concerning diesel tax prepaid user permit, without
changes to the proposed text as published in the May 28, 2004,
issue of the Texas Register (29 TexReg 5295).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.210.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404440
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.187

The Comptroller of Public Accounts adopts an amendment to
§3.187, concerning documentation and reporting of imports and
exports, import verification numbers, export sales by distributors
and suppliers, and diversion numbers, without changes to the
proposed text as published in the May 28, 2004, issue of the
Texas Register (29 TexReg 5296).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.018.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404441
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.189

The Comptroller of Public Accounts adopts an amendment to
§3.189, concerning proof of resale, without changes to the pro-
posed text as published in the May 28, 2004, issue of the Texas
Register (29 TexReg 5297).
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The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.103, 153.105(c),
153.204, and 153.206(f).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404442
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.190

The Comptroller of Public Accounts adopts an amendment to
§3.190, concerning temperature adjustment conversion table,
without changes to the proposed text as published in the May
28, 2004, issue of the Texas Register (29 TexReg 5298).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.103 and §153.204.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404443
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.193

The Comptroller of Public Accounts adopts an amendment to
§3.193, concerning bad debt deductions, without changes to the
proposed text as published in the May 28, 2004, issue of the
Texas Register (29 TexReg 5299).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.1195, 153.2225,
and 153.409.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404444
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.196

The Comptroller of Public Accounts adopts an amendment to
§3.196, concerning reports, due dates, bonding requirements,
and qualifications for annual filers, without changes to the pro-
posed text as published in the May 28, 2004, issue of the Texas
Register (29 TexReg 5300).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
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motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.118, 153.218,
153.221, and 153.310.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404445
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.200

The Comptroller of Public Accounts adopts an amendment to
§3.200, concerning transportation services for public school dis-
tricts, without changes to the proposed text as published in the
May 28, 2004, issue of the Texas Register (29 TexReg 5301).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §§153.104, 153.203, and
153.3021.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404446

Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.202

The Comptroller of Public Accounts adopts an amendment to
§3.202, concerning common and contract carrier registration, re-
ports, due dates, and administrative remedies, without changes
to the proposed text as published in the May 28, 2004, issue of
the Texas Register (29 TexReg 5302).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.003.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404447
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 27, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.203

The Comptroller of Public Accounts adopts an amendment
to §3.203, concerning diesel fuel tax exemption for water,
fuel ethanol, and biodiesel mixtures, without changes to the
proposed text as published in the May 28, 2004, issue of the
Texas Register (29 TexReg 5303).

The amendment incorporates legislative changes in House Bill
2458, 78th Legislature, 2003, to provide for the repeal of Tax
Code, Chapter 153, and to add Tax Code, Chapter 162, to re-
place the repealed chapter.

Subsection (a) is amended to clarify the date through which the
current rule is applicable and to provide reference to the new
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motor fuel subchapter of the Texas Administrative Code that be-
came effective January 1, 2004. Other subsections are renum-
bered as applicable.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code §111.102, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code §153.203(a)(11) and
§153.203(b).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 8, 2004.

TRD-200404462
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: July 28, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION

CHAPTER 81. INTERACTION WITH THE
PUBLIC
37 TAC §81.79

The Texas Youth Commission (TYC) adopts the repeal of
§81.79, concerning Historically Underutilized Business Partici-
pation, without changes to the proposal as published in the May
21, 2004, issue of the Texas Register (29 TexReg 5033).

The justification for the repeal is to provide more direct access to
all agency rules relating to the purchase of goods and services.
The repeal of the section allows the commission to publish one
chapter containing all rules relating to contracts. Notice of adop-
tion of new Chapter 111 is published in this issue of the Texas
Register. The content of the repealed rule can now be found un-
der §111.81.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to establish rules appropriate to the proper accom-
plishment of its functions.

The adopted repeal implements the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404451
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 83. PURCHASING YOUTH
SERVICES
37 TAC §§83.1, 83.3, 83.21, 83.23, 83.25, 83.27, 83.35, 83.37,
83.39, 83.47, 83.49

The Texas Youth Commission (TYC) adopts the repeal of §§83.1,
83.3, 83.21, 83.23, 83.25, 83.27, 83.35, 83.37, 83.39, 83.47, and
83.49 without changes to the proposal as published in the May
21, 2004, issue of the Texas Register (29 TexReg 5034).

The justification for the repeal is to provide for more direct access
to the commission’s rules relating to contracts. The repeal of
the sections will allow the commission to publish one chapter
containing all rules relating to contracts. Notice of adoption of
new Chapter 111 is published in this issue of the Texas Register.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to develop rules appropriate to the proper accomplish-
ment of its functions.

The adopted repeal implements the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404460
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 87. TREATMENT
SUBCHAPTER A. PROGRAM PLANNING
37 TAC §87.5

The Texas Youth Commission (TYC) adopts an amendment to
§87.5, concerning Family Involvement, with changes to the pro-
posed text as published in the June 4, 2004, issue of the Texas
Register (29 TexReg 5556). Changes to the section consist of in-
serting "Purpose." at the beginning of subsection (a) which was
unintentionally omitted in the proposal.

The justification for amending the section is compliance with fed-
eral law, maintenance of facility safety and security, as well as
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clear direction relating to information that must be provided to
parents of TYC youth.

The amendment makes a clarification regarding what constitutes
private, in-person communication between a youth in the cus-
tody of TYC and his/her parent during visitation, and establishes
an expectation of 24-hour advance notice from a parent who re-
quests such communication. The amended rule also provides for
greater detail regarding information provided to parents of TYC
youth. Pursuant to federal law 20 USCA 1221e-3, any notices re-
quired under the Individuals with Disabilities Education Act must
be provided, without regard to youth consent, to the parents of
TYC youth who are 18 years of age or older and placed in a res-
idential facility of less than high restriction.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§67.0761, which provides the Texas Youth Commission with the
authority to develop programs that encourage family involvement
in the rehabilitation of a child.

The adopted amendment implements the Human Resources
Code, §61.034.

§87.5. Family Involvement.

(a) Purpose. The purpose of this rule is to establish the amount
and type of involvement Texas Youth Commission (TYC) encourages
and seeks with the family of youth in jurisdiction.

(b) Parent Notifications.

(1) Parents of youth younger than 18 shall be provided the
following information without regard to the youth’s consent:

(A) written notification of youth placement;

(B) the name of the youth’s primary service worker
(PSW);

(C) instructions for contacting the youth’s PSW;

(D) rights and rules regarding visitation, mail, and tele-
phone;

(E) rules regarding personal property;

(F) rules regarding parents sending money to youth; and

(G) copies of the Individual Case Plan (ICP).

(2) Youth 18 and older must give written consent for infor-
mation to be disclosed to a parent, with the following exceptions:

(A) educational information may be shared with a par-
ent whose child is a "dependent student" as defined in section 152 of
the Internal Revenue Code of 1986, pursuant to federal law 20 USCA
1232g; and

(B) any notices required under Individuals with Disabil-
ities Education Act (IDEA), Part B, including Admission, Review, and
Dismissal (ARD) committee meetings and scheduled evaluations, if the
youth is in a residential placement other than high restriction pursuant
to federal law 20 USCA 1221e-3 will be provided to the parent.

(3) Written information sent to parents who may be non-
English speaking shall be either translated to Spanish or accompanied
by a letter stating that TYC will translate the information into the spo-
ken language at the request of the parent.

(c) Communication.

(1) In the course of the communication described below,
the youth’s PSW shall not disclose any information for which a youth
18 or older has withheld consent.

(2) Youth’s PSW shall:

(A) seek input from family for youth’s ICP;

(B) encourage families to communicate concerns to fa-
cility administrators and/or PSW;

(C) encourage families to visit their child in any pro-
gram and prepare for the youth’s return home;

(D) whenever possible, counsel a youth’s parents in
preparation for the youth’s return home;

(E) encourage youth to communicate with families by
letter and/or telephone; and

(F) refer families to other agencies that provide services
needed by the families.

(d) Visitation.

(1) Youth are allowed to have visitation subject to the safe
and secure operations of the program. See §93.1 of this title (relating
to Basic Youth Rights).

(2) Youth have a right to refuse visitation.

(3) Parents’ Visitation.

(A) Parents shall have the right to private, in-person
communication with their child for reasonable periods of time. The
time, place, and conditions of the private, in-person communication
may only be regulated to prevent disruption of scheduled activities
and to maintain the safety and security of the facility.

(B) Private, in-person communication means a commu-
nication between a parent and his/her child in a location where conver-
sation cannot be overheard by staff.

(C) Parents wishing to have private, in-person commu-
nication with their child are expected to make the request at least 24
hours before the visitation. Requests not made within 24 hours should
be accommodated if facility capacity allows.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404452
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: June 4, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §87.15

The Texas Youth Commission (TYC) adopts an amendment
to §87.15, concerning Title IV-E Foster Care Youth, without
changes to the proposed text as published in the May 14, 2004,
issue of the Texas Register (29 TexReg 4737).

The justification for amending the section is availability of accu-
rate and current policy. The amendment to the section reflects
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the new agency name of the Texas Department of Family and
Protective Services.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to establish rules appropriate to the proper accomplish-
ment of its functions.

The adopted amendment implements the Human Resources
Code, §61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404453
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 14, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 95. YOUTH DISCIPLINE
SUBCHAPTER B. DUE PROCESS HEARINGS
PROCEDURES
37 TAC §95.55

The Texas Youth Commission (TYC) adopts amendments to
§95.55, concerning Level II Hearing Procedure, with changes to
the proposed text as published in the May 21, 2004, issue of the
Texas Register (29 TexReg 5034). Changes to the proposed
text consist of minor grammatical clarifications and corrections.

The justification for amending the section is to provide for a
youth’s right to due process when charged with rule violations
while in the custody of TYC. The amendment allows youth the
opportunity to choose an advocate. The youth’s choice shall
be honored unless there is a showing of unavailability for any
reason. If the youth makes no choice, or the first choice is
unavailable for any reason, the hearing manager shall appoint
the advocate. If the youth is excluded from the hearing for
behavioral reasons, the advocate shall be present during the
testimony and shall have the opportunity to question witnesses.
Witnesses may testify by telephone or videoconference if
in-person testimony is impractical or unfeasible. If testimony
is provided by phone, persons required to be present at the
hearing must be able to simultaneously hear the testimony.
Youth will be given the hearing packet at least 24 hours in
advance of the hearing. Other amendments to this rule are
clarifications to accurately reflect current agency practice.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Human Resources
Code, §61.075, which provides the Texas Youth Commission
with the authority to best serve the youth’s welfare and the
protection of the public.

The adopted amendments implement the Human Resources
Code, §61.034.

§95.55. Level II Hearing Procedure.

(a) Purpose. The purpose of this rule is to establish a procedure
to be followed when the second highest level of due process is afforded
a youth. The Level II hearing procedure is appropriate due process in
the following instances:

(1) disciplinary transfer;

(2) disciplinary extension in length of stay;

(3) demotion of one or more phases in the behavior area;

(4) admission to a behavior management program (BMP);

(5) admission to the aggression management program
(AMP);

(6) with a few exceptions in procedure:

(A) admission to the Corsicana Stabilization Unit, Cor-
sicana Residential Treatment Center; and

(B) extension of time to treat a psychiatric disorder in
connection with a Corsicana Stabilization Unit placement at the Corsi-
cana Residential Treatment Center (as appropriate).

(b) Applicability.

(1) For the highest level of due process, see §95.51 of this
title (relating to Level I Hearing Procedure).

(2) See §95.11 of this title (relating to Disciplinary
Transfer/Assigned Minimum Length of Stay/Demotion of Phase
Consequence).

(3) See §95.17 of this title (relating to Behavior Manage-
ment Program).

(4) See §95.21 of this title (relating to Aggression Manage-
ment Program).

(5) See §87.67 of this title (relating to Corsicana Stabiliza-
tion Unit).

(6) For exceptions in procedures used for admission to Cor-
sicana Stabilization Unit, Corsicana Residential Treatment Center, and
extension of time to treat the psychiatric disorder, see §95.71 of this
title (relating to Mental Health Status Review Hearing Procedure).

(c) Explanation of Terms Used. Preponderance of the evi-
dence--a standard of proof meaning the greater weight and degree of
credible evidence admitted at the hearing, e.g., whether the credible
evidence makes it more likely than not that a particular proposition is
true.

(d) Procedure.

(1) The designated primary service worker (PSW) or the
administrative duty officer (ADO) shall request permission to schedule
a hearing from the appropriate supervisor, institutional superintendent,
halfway house superintendent, parole supervisor, or quality assurance
administrator. The hearing must be scheduled as soon as practical but
not later than seven (7) days, excluding weekends and holidays, after
the alleged violation. A delay of more than seven (7) days in sched-
uling the hearing must be justified by documentation of circumstances
which made it impossible, impractical, or inappropriate to schedule the
hearing.

(2) Failure to document circumstances making it impossi-
ble, impractical, or inappropriate to schedule the hearing may result in
a dismissal or reversal of the decision of the hearing manager.
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(3) If the youth is admitted to Institution Detention Pro-
gram (IDP) pending a Level II hearing, the hearing shall be conducted
within ten (10) days from date of admission to detention. A delay of
more than ten (10) days in conducting the hearing must be justified by
documentation of circumstances which made it impossible, impracti-
cal, or inappropriate to conduct the hearing earlier.

(4) The appropriate supervisor, institutional superinten-
dent, halfway house superintendent, parole supervisor, or quality
assurance administrator will appoint an impartial staff member to act
as hearing manager.

(5) The hearing manager shall be a Texas Youth Commis-
sion (TYC) staff member who is trained to function as a hearing man-
ager.

(A) If the youth is currently assigned to an institution,
the hearing manager shall be someone not directly responsible for su-
pervising the youth.

(B) If the youth is currently assigned to a halfway
house, the hearing manager shall not be a member of the halfway
house staff.

(C) If the youth is currently assigned to a contract pro-
gram, the hearing manager shall not be the TYC quality assurance spe-
cialist assigned to that youth.

(D) If the youth is currently assigned to his/her home,
the hearing manager shall not be the parole officer assigned to the
youth’s case or the quality assurance specialist who works directly with
the youth’s supervising officer.

(6) The youth’s PSW shall be responsible for assembling
all evidence and giving all notices required for the hearing.

(7) The youth shall be given written notice of his/her rights
not less than 24 hours prior to the hearing. The youth’s rights are:

(A) the right to remain silent;

(B) the right to be assisted by an advocate at the hearing;

(C) the right to confront and cross-examine adverse wit-
nesses who testify at the hearing;

(D) the right to contest adverse evidence admitted at the
hearing;

(E) the right to call readily available witnesses and
present readily available evidence on his own behalf at the hearing;
and

(F) the right to appeal the results of the hearing. The
youth’s right to appeal cannot be waived.

(8) The youth and the youth’s advocate shall be given writ-
ten notice of the reasons for calling the hearing, the proposed action to
be taken, and the evidence to be relied upon not less than 24 hours prior
to the hearing. After receipt of the written notice and consultation with
the advocate, the youth may waive the 24-hour notice period by agree-
ing, in writing, to an earlier hearing time.

(9) All youth in TYC facilities and secure contract place-
ments shall be given the hearing packet (all written materials relied
upon and a list of witnesses) at least 24 hours in advance of the hear-
ing. The paperwork may be taken away from youth in institutional
detention program if the youth is misusing the papers in any way.

(10) Reasonable efforts shall be made to inform the youth’s
parent(s) of the time and place of the hearing not less than 24 hours
prior to the hearing.

(11) The hearing shall consist of two parts: fact-finding and
disposition, and shall be held where the youth resides unless the hearing
manager determines that some other site is more appropriate. During
the fact-finding portion of the hearing, only evidence concerning the
alleged misconduct may be considered; the youth’s prior behavior shall
not be considered unless disposition is reached.

(12) The youth shall be assisted by an informed and respon-
sible advocate. The youth shall be given the opportunity to choose an
advocate. The youth’s choice shall be honored unless there is a show-
ing of unavailability for any reason. If the youth makes no choice, or
the first choice is unavailable for any reason, the hearing manager shall
appoint the advocate. In cases where the youth is not proficient in the
English language, the appointed advocate shall be proficient in English
as well as the primary language of the youth or an interpreter shall be
used.

(13) The hearing shall be tape-recorded and the recording
shall be the official record of the hearing. The tape-recording and the
hearing packet shall be preserved for six (6) months following the hear-
ing.

(14) The youth shall be present during the hearing unless
the youth waives his/her presence or his/her behavior prevents the hear-
ing from proceeding in an orderly and expeditious fashion.

(A) A waiver of the youth’s presence shall be in writing
and signed by the youth and his/her advocate. If the youth does not sign
the waiver for any reason, his/her presence is not waived.

(B) If the youth waives his/her presence, the hearing
may be conducted by teleconference.

(C) If a youth is excluded for behavioral reasons, or to
secure the testimony of a witness, those reasons shall be documented in
the hearing record. The advocate shall be present during the testimony
and shall have the opportunity to question the witness.

(D) A true plea cannot be entered on behalf of a youth
who has waived his/her presence at the hearing.

(15) A victim who appears as a witness should be provided
a waiting area where he/she is not likely to come in contact with the
youth except during the hearing.

(16) Witnesses shall take an oath prior to testifying. Wit-
nesses may testify by telephone or videoconference if in-person testi-
mony is impractical or unfeasible. If testimony is provided by phone,
persons required to be present at the hearing must be able to simulta-
neously hear the testimony.

(17) The hearing manager, PSW, and advocate may ques-
tion each witness in turn. The PSW and advocate may offer summation
statements.

(18) To protect the confidential nature of the hearing, per-
sons other than the youth, the youth’s advocate, staff representative,
and the youth’s parent(s) may be excluded from the hearing room at
the discretion of the hearings manager; however, any person except
the youth’s advocate may be excluded from the hearing room if his/her
presence causes undue disruption or delay of the hearing. The reason(s)
for the exclusions are stated on the record.

(19) With the exception of the youth, any person designated
as a witness may be excluded from the hearing room during the tes-
timony of other witnesses and may be instructed to refrain from dis-
cussing his/her testimony with anyone until all the witnesses have been
dismissed.
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(20) The hearings manager may permit a witness to testify
outside the presence of the youth if such appears reasonable and nec-
essary to secure the testimony of the witness. If the youth is excluded
from the hearing room during testimony, the advocate for the youth
shall be present during the testimony and shall have the opportunity to
review the testimony with the youth before questioning the witness.

(21) The youth shall not be called as a witness unless, after
consulting with the advocate, he/she waives his right to remain silent
on the record. Neither the hearing manager nor the PSW may question
the youth unless he/she waives the right to remain silent.

(A) The youth’s failure to testify shall not create a pre-
sumption against him/her.

(B) A youth who waives the right to remain silent may
only be questioned concerning those issues addressed by his/her testi-
mony.

(22) All credible evidence may be considered, irrespective
of its form.

(23) The standard of proof for all disputed issues is a pre-
ponderance of the evidence.

(24) The hearings manager may recess or continue the
hearing for such period(s) of time as may be necessary to insure an
informed and accurate fact-finding or to secure evidence the hearing
manger determines may be relevant.

(25) The hearing manager will announce his/her findings
of fact.

(26) If there is a finding of true, the hearing manager shall
proceed to disposition and provide the youth an opportunity to present
extenuating circumstances. If no extenuation is found, the hearing
manager shall order the disposition recommended by the staff repre-
sentative unless the hearing manager finds extenuating circumstances.

(A) A hearing manager’s decision to assign a disci-
plinary minimum length of stay (with or without a transfer) is final
subject to approval by the appropriate director of juvenile corrections
or designee.

(B) A hearing manager’s decision that a youth will be
transferred, demoted one or more phases, and/or admitted to a disci-
plinary segregation program is final subject to an appeal by the youth.

(C) If extenuation circumstances are found incident to
the violation(s) proved at a Level II hearing, the youth shall not be
assigned a disciplinary length of stay. However, if more than one dis-
position option was requested (with appropriate and specific notice to
the youth), such dispositions may be assessed if the hearing manager
determines that such dispositions are appropriate despite the finding of
extenuation.

(27) The hearing manager shall prepare the Hearing Man-
ager’s Report of a Level II Hearing form, CCF-170, of his/her findings,
which includes grounds for the hearing, evidence relied upon, and the
decision.

(28) The youth is informed of his/her right to appeal to the
executive director at the close of the hearing. The pendency of an ap-
peal shall not preclude implementation of the hearing manager’s dis-
positional decision.

(29) A copy of the report (CCF-170) is given to the youth
immediately following the close of the hearing.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404454
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 99. GENERAL PROVISIONS
SUBCHAPTER C. MISCELLANEOUS
37 TAC §99.67

The Texas Youth Commission (TYC) adopts an amendment to
§99.67, concerning Court Ordered Child Support, with changes
to the proposed text as published in the May 14, 2004, issue of
the Texas Register (29 TexReg 4737). Changes to the proposed
text consist of a minor correction to a reference to one of TYC’s
internal procedural manuals.

The justification for amending the section is the availability of
accurate and current policy. The amendment reflects the new
agency name of the Texas Department of Family and Protective
Services.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to make rules appropriate to the proper accomplish-
ment of its functions.

The adopted amendment implements the Human Resources
Code, §61.034.

§99.67. Court Ordered Child Support.

(a) Purpose. The purpose of this rule is to establish a system
whereby the Texas Youth Commission (TYC) complies with the Texas
Family Code, §54.06, which specifies that the agency receives court
ordered child support payments for youth committed to the agency’s
care and deposits these payments in the General Revenue Fund.

(b) Upon entry into TYC, a youth’s parents are informed
where to send child support if they have been court ordered to do so.

(c) As part of the intake process, the Marlin Orientation and
Assessment Unit (MOAU) reviews commitment documentation for
language ordering child support payments. When this documentation
exists, MOAU ensures that an entry is made to the correctional
care information system detailing the payment amount and terms of
rendition.

(d) The finance department maintains documentation of court
ordered child support payments and associated correspondence.

(e) The finance department notifies the family by letter to:

(1) begin payments and provides the address to which pay-
ments are to be sent;

(2) render missed payments; and

(3) end payments when the youth is discharged or paroled
to home.
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(f) The committing court is notified by TYC when one pay-
ment is past due. For procedures, refer to TYC’s Accounting Proce-
dure Manual (ACC) 17.05 (relating to Court Ordered Child Support
Payments).

(g) The account is referred to the Child Support Division of the
Office of the Attorney General when the account is 90 days delinquent.
For procedures, refer to ACC 17.05.

(h) If payments are received for youth certified Title IV-E,
those payments are immediately forwarded to the Texas Department
of Family and Protective Services.

(i) The Office of the Attorney General is notified of Title IV-E
certification of the youth, new family contact information, discharge,
or return to home.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404455
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 14, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 111. CONTRACTING FOR
SERVICES OTHER THAN YOUTH SERVICES
37 TAC §§111.1, 111.7, 111.9, 111.11, 111.13, 111.15,
111.17, 111.21, 111.25, 111.35, 111.45

The Texas Youth Commission (TYC) adopts the repeal of
§§111.1, 111.7, 111.9, 111.11, 111.13, 111.15, 111.17, 111.21,
111.25, 111.35, and 111.45, regarding contracting for services
other than youth services, without changes to the proposal as
published in the May 21, 2004, issue of the Texas Register (29
TexReg 5036).

The justification for the repeal is to provide for more direct access
to the commission’s rules relating to contracts. The repeal of
the sections will allow the commission to publish one chapter
containing all rules relating to contracts. Notice of adoption of
new Chapter 111 is published in this issue of the Texas Register.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to develop rules appropriate to the proper accomplish-
ment of its functions.

The adopted repeal implements the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404456

Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 111. CONTRACTS
The Texas Youth Commission (TYC) adopts new §§111.1,
111.7, 111.9, 111.11, 111.13, 111.15, 111.17, 111.31, 111.37,
111.39, 111.45, 111.49, 111.51, 111.57, 111.61, 111.73,
111.77, 111.81, and 111.87 without changes to the proposed
text as published in the May 21, 2004 issue of the Texas
Register (29 TexReg 5037).

The justification for the new sections is to better organize the
commission’s rules relating to contracts. The new sections con-
solidate all contract rules into one chapter, whereas previously,
rules relating to contracts for youth services, contracts for other
than youth services, and historically underutilized businesses
had been in separate chapters. The new Chapter 111 replaces
rules from Chapters 81, 83 and 111.

No comments were received regarding adoption of the new sec-
tions.

SUBCHAPTER A. CONTRACTS FOR YOUTH
SERVICES
37 TAC §§111.1, 111.7, 111.9, 111.11, 111.13, 111.15, 111.17

The new sections are adopted under the Human Resources
Code, §61.034, which provides the Texas Youth Commission
with the authority to develop rules appropriate to the proper
accomplishment of its functions and §61.037, which requires
the commission to make reasonable efforts to ensure that
the expenditure of appropriations for the purchase of contract
residential care for youth be allocated to providers on a fixed
monthly basis if it is cost-effective and the number, type,
needs, and conditions of the youth to be served are reasonably
constant.

The adopted sections implement the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404457
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
SUBCHAPTER B. CONTRACTS FOR OTHER
THAN YOUTH SERVICES
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37 TAC §§111.31, 111.37, 111.39, 111.45, 111.49, 111.51,
111.57, 111.61

The new sections are adopted under the Human Resources
Code, §61.034 and §61.037, which provides the Texas Youth
Commission with the authority to develop rules appropriate to
the proper accomplishment of its functions. The commission
also has the authority to make reasonable efforts to ensure
that the expenditure of appropriations for the purchase of
contract residential care for youth be allocated to providers on
a fixed monthly basis if it is cost-effective and the number, type,
needs, and conditions of the youth to be served are reasonably
constant.

The adopted sections affect the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404458
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦
SUBCHAPTER C. MISCELLANEOUS
37 TAC §§111.73, 111.77, 111.81, 111.87

The new sections are adopted under the Human Resources
Code, §61.034 and §61.037, which provides the Texas Youth
Commission with the authority to develop rules appropriate to
the proper accomplishment of its functions. The commission
also has the authority to make reasonable efforts to ensure
that the expenditure of appropriations for the purchase of
contract residential care for youth be allocated to providers on
a fixed monthly basis if it is cost-effective and the number, type,
needs, and conditions of the youth to be served are reasonably
constant.

The adopted sections affect the Human Resources Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404459
Dwight Harris
Executive Director
Texas Youth Commission
Effective date: July 27, 2004
Proposal publication date: May 21, 2004
For further information, please call: (512) 424-6301

♦ ♦ ♦

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 152. CORRECTIONAL
INSTITUTIONS DIVISION
SUBCHAPTER B. MAXIMUM SYSTEM
CAPACITY OF THE CORRECTIONAL
INSTITUTIONS DIVISION
37 TAC §152.15

The Texas Board of Criminal Justice adopts new rule §152.15,
April 2004 Additions to Capacity, without change to the text as
proposed in the April 16, 2004, issue of the Texas Register (29
TexReg 3782). The purpose of the new rule is to memorialize
proposed additions to capacity at the below-listed TDCJ units,
in accordance with the "House Bill 124" process embodied in
Texas Government Code §§499.102 et seq., originally enacted
at Acts 1991, 72nd Leg., ch. 655: Gurney, Holliday and Travis
units (each with an addition of 128 beds), and the Ware unit (with
an addition of 16 beds) for a total addition of 400 new beds.

There were no comments received pursuant to the publication
of the proposal in the Texas Register. Pursuant to posting of the
proposal on the affected units under section Government Code
§499.103, two offender comments were received regarding the
expansion of the Holliday Unit, and two were received regard-
ing expansion of the Ware Unit. One offender letter suggested
that more inmates be paroled in order to alleviate capacity re-
quirements, a suggestion that is beyond the jurisdiction of the
agency. The other three offender comments raised the concern
that there would not be a seat in the dayroom for every offender
in the housing area. The agency’s response is that there is no
requirement that dayroom furnishings accommodate every of-
fender in the housing area at one time, and the proposed expan-
sion does not exceed square footage requirements for housing
and dayroom space. One offender (Ware Unit) additionally sug-
gested that time allotted for meals was already inadequate and
would be further diminished by the expansion; his concerns were
forwarded to the unit administration to ensure that the required
time for meals is followed.

The amendment is adopted under Texas Government Code,
§492.010, and §§499.102 et seq.

Cross Reference to Statutes: Texas Government Code,
§§499.102 et seq.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 7, 2004.

TRD-200404406
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Effective date: July 27, 2004
Proposal publication date: April 16, 2004
For further information, please call: (512) 463-0422

♦ ♦ ♦
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Texas Department of Insurance
Proposed Action on Rules

Notice is given that the Commissioner of Insurance will consider a pro-
posal made in a staff petition which seeks amendments of the Texas Au-
tomobile Rules and Rating Manual (the Manual), to adopt new and/or
adjusted 2002 and 2003 model Private Passenger Automobile Phys-
ical Damage Rating Symbols and revised identification information.
Staff’s petition (Ref. No. A-0704-10-I) was filed on July 12, 2004.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 2002 and 2003 model ve-
hicles.

A copy of the petition, including a 236-page exhibit with the full text
of the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance, 333
Guadalupe Street, Austin, Texas. For further information or to request
copies of the petition, please contact Sylvia Gutierrez at (512) 463-
6327; refer to (Ref. No. A-0704-10-I).

Comments on the proposed changes must be submitted in writing no
later than 5:00 p.m. on August 11, 2004 to the Office of the Chief

Clerk, Texas Department of Insurance, P. O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of comments is to be
simultaneously submitted to Marilyn Hamilton, Associate Commis-
sioner, Property & Casualty Program, Texas Department of Insurance,
P. O. Box 149104, MC 104-PC, Austin, Texas 78714-9104.

A public hearing on this matter will not be held unless a separate request
for a hearing is submitted to the Office of the Chief Clerk during the
comment period defined above.

This notification is made pursuant to Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

TRD-200404512
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: July 13, 2004

♦ ♦ ♦
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Agency Rule Review Plan
Texas Public Finance Authority

Title 34, Part 10

TRD-200404428
Filed: July 7, 2004

♦ ♦ ♦
Proposed Rule Reviews
Texas Parks and Wildlife Department

Title 31, Part 2

The Texas Parks and Wildlife Department files this notice of intention
to review Texas Administrative Code Title 31, Part 2, as follows:

Chapter 51: Executive

Subchapter A: Procedures for Adoption of Rules

Subchapter B: Authority to Contract

§51.60. Authority to Contract.

Subchapter C: Easement Requests and Unauthorized Easement Activ-
ity

§51.92. Easement Requests.

Subchapter D: Department Litigation

§51.131. Litigation and Other Legal Action.

Subchapter E: Sick Leave Pool

§51.141. Sick Leave Pool.

Subchapter F: Vehicles

§51.151. Use of Uninscribed Vehicles.

§51.152. Assignment and Use of Agency Vehicles.

Subchapter G: Nonprofit Organizations

§51.161. Definitions.

§51.162. Closely Related Nonprofit Organizations.

§51.163. Conflict of Interest, Performance of Services, and Use of
Department Facilities.

§51.164. Gifts to the Department.

§51.165. Best Practices of the Official Nonprofit Partner (ONP).

§51.166. Sponsorship Requirements.

§51.167. Employee Fundraising Activities.

§51.168. Youth-appropriate Advertising.

Subchapter H. Memorandum of Understanding

§51.170. Memorandum of Understanding with Texas Economic De-
velopment Department and Texas Department of Transportation.

Subchapter I. Historically Underutilized Businesses

§51.171. Historically Underutilized Business Program.

Subchapter J. Contract Dispute Resolution

§51.200. Applicability.

§51.201. Definitions.

§51.202. Prerequisites to Suit.

§51.203. Sovereign Immunity.

§51.204. Notice of Claim of Breach of Contract.

§51.205. Agency Counterclaim.

§51.206. Request for Voluntary Disclosure of Additional Information.

§51.207. Duty to Negotiate.

§51.208. Timetable.

§51.209. Conduct of Negotiation.

§51.210. Settlement Approval Procedures.

§51.211. Settlement Agreement.

§51.212. Costs of Negotiation.

§51.213. Request for Contested Case Hearing.

§51.214. Mediation Timetable.

§51.215. Conduct of Mediation.

§51.216. Agreement to Mediate.

§51.217. Qualifications and Immunity of the Mediator.

§51.218. Confidentiality of Mediation and Final Settlement Agree-
ment.

§51.219. Costs of Mediation.

§51.220. Settlement Approval Procedures.

§51.221. Initial Settlement Agreement.

§51.223. Referral to the State Office of Administrative Hearings.

§51.224. Assisted Negotiation Processes.
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§51.225. Alternative Dispute Resolution.

This review is pursuant to the Texas Government Code, §2001.039.

The Commission will accept comments for 30 days following the pub-
lication of this notice in the Texas Register as to whether the reasons for
adopting the sections under review continue to exist and to determine
whether the rule reflects current legal, policy, and procedural consid-
erations. Final consideration of this rules review is scheduled for the
Parks and Wildlife Commission on August 26, 2004.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Gene McCarty, Chief of
Staff, Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, TX, 78744. Any proposed changes to rules as a result of the
review will be published in the Proposed Rules Section of the Texas
Register and will be open for an additional 30-day public comment
period prior to final adoption or repeal by the Commission.

TRD-200404499
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Filed: July 12, 2004

♦ ♦ ♦
The Texas Parks and Wildlife Department files this notice of intention
to review Texas Administrative Code Title 31, Part 2, as follows:

Chapter 58. OYSTERS AND SHRIMP

Subchapter B. Statewide Shrimp Fishery Proclamation

§58.101. Application.

§58.102. Definitions.

§58.103. Shrimp Management Plan.

§58.104. Penalty and Responsibility for Violation.

§58.130. Shrimp License Buyback Program.

§58.150. Sale, Purchase, and Handling of Shrimp--General Rules.

§58.160. Taking or Attempting To Take Shrimp (Shrimping)--General
Rules.

§58.161. Shrimping in Outside Waters.

§58.162. Shrimping in Inside Waters--General Rules.

§58.163. Shrimping in Inside Waters--Commercial Bay Shrimping.

§58.164. Shrimping Inside Waters--Commercial Bait Shrimping

§58.165. Non-commercial (Recreational) Shrimping

Subchapter C. Statewide Crab Fishery Proclamation

§58.201. Crab License Management Program.

§58.202. Definitions.

§58.203. Licensing.

§58.204. License Expiration.

§58.205. Display of License.

§58.206. Issuance and Renewal of Commercial Crab Fisherman’s Li-
cense.

§58.207. License Transfer.

§58.208. Limit on Number of Licenses Held; Designated License
Holder.

§58.209. License Suspension and Revocation.

§58.210. License Buyback Program.

Subchapter D. Finfish Fishery Proclamation

§58.301. Delegation of Authority.

§58.302. Display of License.

§58.303. License Transfer.

§58.304. License Buyback Program.

This review is pursuant to the Texas Government Code, §2001.039.

The Commission will accept comments for 30 days following the pub-
lication of this notice in the Texas Register as to whether the reasons for
adopting the sections under review continue to exist and to determine
whether the rules reflect current legal, policy, and procedural consid-
erations. Final consideration of this rules review is scheduled for the
Parks and Wildlife Commission on August 26, 2004.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Gene McCarty, Chief of
Staff, Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, TX , 78744. Any proposed changes to rules as a result of the
review will be published in the Proposed Rules Section of the Texas
Register and will be open for an additional 30-day public comment
period prior to final adoption or repeal by the Commission.

TRD-200404535
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Filed: July 15, 2004

♦ ♦ ♦
The Texas Parks and Wildlife Department files this notice of intention
to review Texas Administrative Code Title 31, Part 2, as follows:

CHAPTER 61. DESIGN AND CONSTRUCTION

Subchapter A. Contracts for Public Works

§61.21. General.

§61.22. Soliciting Bids.

§61.23. Submission and Receipts of Bids.

§61.24. Award of Bids.

§61.25. Solicitation, Evaluation, and Selection of Proposals.

§61.26. Award in Response to Proposals.

Subchapter B. Procedural Guide for Land and Water Conservation
Fund Program

§61.81. Application Procedures.

Subchapter C. Boat Ramp Construction and Rehabilitation

§61.101. General.

§61.102. Fees.

§61.103. Requirements of Applicants.

Subchapter D. Guidelines for Administration of Local Land and Water
Conservation Fund Projects

§61.121. Policy.

Subchapter E. Guidelines for Administration of Texas Local Parks,
Recreation, and Open Space Program
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§61.131. Policy.

§61.132. Texas Recreation and Parks Account Grants Manual.

§61.133. Grants for Outdoor Recreation Programs.

§61.134. Grants for Indoor Recreation Programs.

§61.135. Grants for Community Outdoor Outreach Programs.

§61.136. Grants for Small Communities.

§61.137. Grants for Regional Parks.

This review is pursuant to the Texas Government Code, §2001.039.

The Commission will accept comments for 30 days following the pub-
lication of this notice in the Texas Register as to whether the reasons for
adopting the sections under review continue to exist and to determine
whether the rule reflects current legal, policy, and procedural consid-
erations. Final consideration of this rules review is scheduled for the
Parks and Wildlife Commission on August 26, 2004.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Gene McCarty, Chief of
Staff, Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, TX , 78744. Any proposed changes to rules as a result of the
review will be published in the Proposed Rules Section of the Texas
Register and will be open for an additional 30-day public comment
period prior to final adoption or repeal by the Commission.

TRD-200404537
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Filed: July 15, 2004

♦ ♦ ♦
Adopted Rule Reviews
Texas Department of Agriculture

Title 4, Part 1

The Texas Department of Agriculture (the department) adopts the re-
view of Title 4, Texas Administrative Code, Part 1, Chapter 20, con-
cerning cotton pest control, pursuant to the Texas Government Code,
§2001.039 and readopts Chapter 20 as proposed in the notice of pro-
posed rule review published in the June 11, 2004, issue of the Texas
Register (29 TexReg 5799). No comments were received on the pro-
posal.

Section 2001.039 requires state agencies to review and consider for
readoption each of their rules every four years. The review must in-
clude an assessment of whether the original justification for the rules
continues to exist.

As part of the review process, the department proposed amendments
to Chapter 20, Subchapter A, concerning General Provisions, §20.1
and 20.3; Subchapter B, concerning Quarantine Requirements, §20.10
and 20.16; and Subchapter C, concerning Stalk Destruction Program,
§20.20 and §20.22. These were also published in the June 11, 2004,
issue of the Texas Register (29 TexReg 5697). No comments were re-
ceived on that proposal and the department has adopted those sections
without changes to the proposal.

The assessment of Chapter 20, Subchapters A, B and C, by the depart-
ment at this time, indicates that along with the adoption by the depart-
ment of its proposed amendments to §20.1, §20.3, §20.16, §20.20 and
§20.22, the reason for readopting without changes all remaining sec-
tions in Chapter 20 Subchapters A, B and C, continues to exist.

TRD-200404480
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: July 12, 2004

♦ ♦ ♦
The Texas Department of Agriculture (the department) and the Texas
Agricultural Finance Authority (Authority) adopt the review of Title
4, Texas Administrative Code, Part I, Chapter 24, concerning the Au-
thority’s Farm and Ranch Finance Program; Chapter 26, concerning
the Authority’s Linked Deposit Program; Chapter 28, concerning the
Authority’s Financial Assistance Program; and Chapter 30, concern-
ing the Authority’s Young Farmer Loan Guarantee Program, without
changes to their proposal, and readopt Chapters 24, 26, 28 and 30 with-
out changes. The proposed notice of intention to review was published
in the June 4, 2004, issue of the Texas Register (29 TexReg 5649). No
comments were received on the proposed notice of intent to review.

Section 2001.039 requires states agencies to review and consider for
readoption each of their rules every four years. The review must in-
clude an assessment of whether the original justification for the rules
continues to exist. The department and the Board have determined that
the reason for readoption of all sections in Title 4, Part 1, Chapters 24,
26, 28 and 30 continues to exist.

TRD-200404464
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: July 8, 2004

♦ ♦ ♦
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Texas State Affordable Housing Corporation
Notice of Public Hearing

MULTIFAMILY HOUSING REVENUE BONDS

(PROVIDENCE AT MARSHALL MEADOWS)

SERIES 2004

Notice is hereby given of a public hearing to be held by the Texas
State Affordable Housing Corporation (the "Issuer") on July 30, 2004
at 6:00 p.m., at the Texas Department of Transportation Facility - Bexar
Metro Office, 9320 S.E. Loop 410, San Antonio, Texas 78223, with re-
spect to an issue of multifamily housing revenue bonds (the "Bonds")
to be issued by the Issuer in one or more series in an aggregate prin-
cipal amount not to exceed $15,000,000, the proceeds of which will
be loaned to Chicory Court XXV, LP, a non-profit housing partnership,
to finance the acquisition, construction, rehabilitation or renovation of
a multifamily housing property (the "Property") located in the city of
San Antonio, Texas. The public hearing, which is the subject of this
notice, will concern the Providence at Marshall Meadows Apartments
to be constructed at Espada and Loop 410, San Antonio, Texas and to
contain approximately 250 apartments. The Property will be owned by
Chicory Court XXV, LP.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Property and the issuance of the
Bonds. Questions or requests for additional information may be di-
rected to Katherine Closmann at the Texas State Affordable Housing
Corporation, 1005 Congress Avenue, Suite 500, Austin, Texas 78701;
1-888-638-3555 ext. 424.

Persons who intend to appear at the hearing and express their views
are invited to contact Katherine Closmann in writing in advance of
the hearing. Any interested persons unable to attend the hearing may
submit their views in writing to Katherine Closmann prior to the date
scheduled for the hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Laura Smith, ADA Responsible Employee, at 1-888-
638-3555, ext .400 through Relay Texas at 1-800-735-2989 at least two
days before the meeting so that appropriate arrangements can be made.

Individuals who require child care to be provided at this meeting should
contact Laura Smith at 1-888-638-3555, ext. 400, at least five days
before the meeting so that appropriate arrangements can be made.

Individuals may transmit written testimony or comments regarding the
subject matter of this public hearing to Katherine Closmann at kclos-
mann@tsahc.org.

TRD-200404517
David Long
President
Texas State Affordable Housing Corporation
Filed: July 13, 2004

♦ ♦ ♦
Texas Cancer Council

Request for Applications

Introduction:

The Texas Cancer Council (the Council) announces the availability of
state funds to be awarded to support the Texas Cancer Plan. Funds
will be awarded to the selected applicant (entity or individual) that de-
velops an effective ’Cancer Resource Enhancement Program’ that pro-
vides direct assistance to the Council and its cancer projects to increase
and enhance funding for cancer control in Texas. This will expand the
Council’s ability to implement all four goals of the Texas Cancer Plan.

Initial funding will be awarded from December 1, 2004 through Au-
gust 31, 2005 and the maximum amount will be $56,500 for that time
period. If the selected applicant is successful, the ’Cancer Resource
Enhancement Program’ may be a multi-year project; however, the se-
lected applicant must reapply each year for continuation funds. Future
funding beyond year one will be contingent upon selected applicant’s
success, and is projected to be up to $75,000 for FY 2006. Success will
be measured by the overall effectiveness of the Program in securing ad-
ditional funds for the Council and its cancer projects.

Purpose:

The purpose of this Request for Applications (RFA) is to solicit
statewide applications to assist the Council in identifying, seeking, and
securing public or private funds that enhance cancer control efforts
and further the goals of the Texas Cancer Plan.

Eligibility requirements:

To be considered for funding, an application must be submitted by an
entity or individual that will serve as the fiscal agent and legal con-
tractor for the project. The lead entity may be a governmental agency,
educational institution, a nonprofit organization, a for-profit organiza-
tion or an individual applicant.

Application requirements:

An original application and five copies are due at the Council of-
fice by 5 p.m. on Tuesday, September 07, 2004. Applications must
be submitted according to the Council’s application instructions and
forms. Applications sent by facsimile machine or electronic mail
will not be accepted. Application instructions provide information
about disallowable expenses, reimbursement policies, and reporting re-
quirements. Application materials and forms can be found in the back
of the Project Guide. The Project Guide and a copy of the Texas Can-
cer Plan can be obtained by calling (512) 463-3190 or on the web at
www.tcc.state.tx.us. To find the Project Guide on our web site, look
under Funding Opportunities, inside the gray box.

Applicant qualifications:

The applicant should demonstrate:

5 years of successful experience in seeking and securing supplemental,
enhancement or continuation funds for non-profits, governmental enti-
ties or community-based organizations;

Knowledge and skills in strategic planning and program and budget
development;

Significant project management and organizational skills;
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The ability to work well within time constraints;

Strong computer skills;

Excellent written, oral and interpersonal skills;

Evidence of the ability to work collaboratively with partners to secure
funding;

Evidence of ability to form relationships and partnerships with funding
entities; and

Evidence of ability to develop marketing tools.

The applicant is expected to have at least one full time staff person
dedicated to the successful implementation of this program. Success in
securing health related grants or funds for programs that serve under-
served populations is desirable, since the Council emphasizes services
to underserved Texans.

Program requirements: The ’Cancer Resource Enhancement Pro-
gram’ funded under this RFA must establish a program that actively
seeks and successfully secures additional cancer control funds for the
Texas Cancer Council and its projects. This program will:

Create an innovative, effective process to identify and acquire poten-
tial cancer prevention and control funding (public and private) that in-
cludes actively seeking funding announcements and sending regular
and timely electronic notification of opportunities to TCC and funded
programs;

Provide for each TCC funded community project (approximately 25
projects) contact information for a minimum of five potential funding
sources;

Pursue a close working relationship with TCC staff and all TCC Project
Directors and demonstrate persistence in working with them to apply
for funds;

Maintain an updated resource list of potential cancer control funding
sources that will be made available on the TCC website;

Expand upon an existing ’how to’ guide that teaches Council projects
how to seek and secure additional funding, including tips on creating a
development plan as well as seeking and making application for grants;

Develop and implement tools and tips to assist projects with marketing
themselves to potential fundors;

Provide monthly progress reports to the Council that address efforts and
successes in identifying funding opportunities and applying for funds;

Provide quarterly performance reports as outlined in the TCC Project
Guide;

Develop and utilize a database to monitor funding activities and
progress; and

Provide a formal annual report that describes the program’s effective-
ness. The report is due to the Council on August 31, 2005. (If the
program is funded a second year, a formal report describing the pro-
grams success would be due June 15, 2006.)

Coordination with the Council may include visits to Council headquar-
ters in Austin 2-3 times per year. Working closely with TCC Project
Directors may include travel to the location of community projects.

Funding awards:

TCC staff will review applications for completeness and technical
merit. The Council will make final funding decisions on or about
November 5, 2004. Written notification of funding decisions will be
sent on or about November 8, 2004.

The Council’s funding decision will be based on:

Applicant’s qualifications to successfully accomplish the project;

Reasonableness of budgeted amounts and appropriateness of budget
justifications;

Evidence of a sound and effective program for accomplishing the
project; and

Completeness and clarity of the application.

All Council projects are funded via a cost reimbursement basis. Re-
quests for reimbursement may be submitted monthly or quarterly, as
preferred by the project.

It is anticipated that one project will be selected under this initiative to
receive Council funding. Council funding is based on the merit of the
application received and the availability of funding.

All Council funded projects must submit annual continuation appli-
cations. The Council will award annual continuation contracts based
upon a review of the contractor’s achievement of the prior year’s work
plan objectives and performance measure projections, the merits of the
contractor’s continuation application, and the availability of Council
funding.

The Council has sole discretion and reserves the right to reject any
or all applications received in response to this funding announcement.
This announcement does not constitute a commitment by the Council
to award a contract or to pay costs incurred in the preparation of an
application.

Use of funds:

Council funds are intended for start-up expenses and operational costs,
such as staff salaries and basic benefits, education materials, and other
administrative expenses. Funds may not be used for indirect costs, re-
modeling of buildings or reduction of deficits from pre-existing oper-
ations. Further, funds may not be used to supplant existing funds or
services, or to duplicate existing resources or services.

Additional information:

For additional information about this funding announcement, con-
tact Jane Osmond, Program Manager, Texas Cancer Council, P.O.
Box 12097, Austin, Texas 78711, (512) 463-3190, ext. 107, or
josmond@tcc.state.tx.us.

TRD-200404461
Jane Osmond
Program Manager
Texas Cancer Council
Filed: July 8, 2004

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
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for the following project(s) during the period of July 1, 2004, through
July 8, 2004. The public comment period for these projects will close
at 5:00 p.m. on August 13, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: TMR Exploration, Inc.; Location: The project is located
in Galveston West Bay State Tract 21 S/2, approximately 14 miles
southwest of Hitchcock, Texas in Brazoria County, Texas. The project
can be located on the U.S.G.S. quadrangle map entitled: Hoskins
Mound, Texas. Approximate UTM Coordinated in NAD 27 (meters):
Zone 15: Easting: 293,034.862; Northing: 3,229,547.463. Project
Description: The applicant proposes to drill and maintain wells in
State Tract 21, Galveston West Bay, and install a production platform,
well guards, and lay flow lines (not sales lines) for the production of oil
and gas. The water depth at the proposed site is 5 feet. The bay bottom
of the proposed well location is soft mud and no oysters or shell reefs
exist within a 500-foot radius. CCC Project No.: 04-0215-F1; Type of
Application: U.S.A.C.E. permit application #23465 is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403).
Note: The consistency review for this project may be conducted by
the Railroad Commission under §401 of the Clean Water Act.

Applicant: Brown & Root Energy Services; Location: The project
is located along the Houston Ship Channel, at 14035 Industrial Road,
in Harris; County, Texas. The project can be located on the U.S.G.S.
quadrangle map entitled: Pasadena, Texas. Approximate UTM Co-
ordinates in NAD 27 (meters): Zone 15; Easting: 289300; Northing:
3292650. Project Description: The applicant is requesting an extension
of time to complete work previously approved in Permit No. 21136.
The applicant has not completed 500 linear feet of the 800 linear feet of
previously approved bulkhead. They are also requesting to add main-
tenance dredging for 10 years. CCC Project No.: 04-0216-F1; Type of
Application: U.S.A.C.E. permit application #21136(01) is being eval-
uated under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
§403).

Applicant: Texas Department of Transportation; Location: The
project is located at the intersection of the Trinity River and Inter-
state 10 (I-10) in Chambers County, Texas. The project can be lo-
cated on the U.S.G.S. quadrangle map entitled: Cove, Texas. Approx-
imate UTM Coordinates in NAD 27 (meters): Start: Zone 15; Easting:
328154; Northing: 3301596. End: Zone 15; Easting: 330714; Nor-
thing: 3302028. Project Description: The applicant proposes to re-
place the existing Trinity River Bridge, which will result in a discharge
of fill material into wetlands and open water for the approach and bridge
bents/pilings. The U.S. Coast Guard is responsible for Section 10 of
the Rivers and Harbors Act authorization of the bridge over the Trinity
River. The proposed bridge will impact approximately 1.2 acres of wa-
ters of the U.S. The approach fill will impact 1.186 acres of wetlands
and open water, comprised of one acre of emergent wetlands and 0.186

acre of forested wetlands. The bents will impact 0.014 acre of emer-
gent wetlands. The applicant proposes to compensate for the impacts to
jurisdictional waters by withdrawing credits at the Blue Elbow Swamp
Mitigation Bank at a 5:1 ratio. CCC Project No.: 04-0218-F1; Type of
Application: U.S.A.C.E. permit application #23445 is being evaluated
under §404 of the Clean Water Act (33 U.S.C.A §1251-1387).

Applicant: Joe Hughes; Location: The project is located along the
Houston Ship Channel, at 14035 Industrial Road, in Houston, Harris
County, Texas. The project can be located on the U.S.G.S. quadran-
gle map entitled: Jacinto City, Texas. Approximate UTM Coordinates
in NAD 27 (meters): Zone 15; Easting: 289400; Northing: 3294000.
Project Description: The applicant is requesting an extension of time to
add maintenance dredging for 10 years. The (05) amendment allowed
the applicant to dredge to 34 feet mean low tide (MLT) in the "D" yard.
In the (06) amendment, the dredge depth in "D" yard was changed to
28 feet MLT. The applicant is requesting to revert back to the previ-
ously approved depth of 34 feet MLT in "D" yard. The dredge depth in
"B" yard will remain at 28 feet MLT. For the purpose of maintenance
dredging, the applicant is proposing to add the following dredge ma-
terial placement areas to the previously approved permit: Peggy Lake,
Lost Lake, Clinton, House Tract, Dynegy, Galena Park, and Jacinto-
port Dredge Material Storage and Reclamation Facilities. CCC Project
No.: 04-0219-F1; Type of Application: U.S.A.C.E. permit application
#09776(07) is being evaluated under §404 of the Clean Water Act (33
U.S.C.A §1251-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Gwen Spriggs, Council Administrative Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or gwen.spriggs@glo.state.tx.us. Comments should be sent to Ms.
Spriggs at the above address or by fax at 512/475-0680.

TRD-200404520
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: July 14, 2004

♦ ♦ ♦
Comptroller of Public Accounts
Local Sales Tax Rate Changes Effective July 1, 2004
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TRD-200404511
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Filed: July 13, 2004

♦ ♦ ♦
Notice of Contract Awards

Notice of Request for Proposals: Pursuant to Chapter 2254, Subchap-
ter B, and Chapter 403, Section 403.028, Texas Government Code, the
Comptroller of Public Accounts (Comptroller) announces this notice
of consulting contract awards in connection with Request for Proposals
(RFP #169a) to assist the Comptroller in conducting Medicaid Regis-
tered Nurse utilization reviews:

A contract was awarded to: E. Ponson Consulting, 806 Hollybluff
Street, Austin, Texas 78753. The total amount of this contract is not
to exceed $43,000.00. The term of the contract is July 5, 2004 through
December 31, 2004.

A contract was awarded to: ECS Consultants (ECS), 8900 Rockcrest
Drive, Austin, Texas 78759. The total amount of this contract is not to
exceed $77,000.00. The term of the contract is July 5, 2004 through
December 31, 2004.

The project reviews will be completed on or before December 31, 2004.

The notice of request for proposals (RFP #169a) was published in the
April 16, 2004, issue of the Texas Register (29 TexReg 3848).

TRD-200404530
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: July 14, 2004

♦ ♦ ♦
Notice of Contract Awards

Notice of Request for Proposals: Pursuant to Chapter 2254, Subchap-
ter B, and Chapter 403, Section 403.028, Texas Government Code, the
Comptroller of Public Accounts (Comptroller) announces this notice of
consulting contract awards in connection with Request for Proposals
(RFP #168a) to assist the Comptroller in conducting Medicaid Man-
aged Care Premium Payment Audits and reviews:

A contract was awarded to: Interim Solutions for Business, Inc., 7107
Beauford Drive, Austin, Texas 78750. The total amount of this contract
is not to exceed $40,000.00. The term of the contract is July 2, 2004
through December 31, 2004.

The project reviews will be completed on or before December 31, 2004.

The notice of request for proposals (RFP #168a) was published in the
April 16, 2004, issue of the Texas Register (29 TexReg 3848).

TRD-200404531
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: July 14, 2004

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 07/19/04 - 07/25/04 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 07/19/04 - 07/25/04 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200404501
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: July 13, 2004

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning Open-Enrollment
Charter Guidelines and Application

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-04-034
from eligible entities to operate open-enrollment charter schools. El-
igible entities include public institutions of higher education; private
or independent institutions of higher education; organizations exempt
from taxation under the Internal Revenue Code of 1986 (26 United
States Code, §501(c)(3)); or governmental entities. At least one mem-
ber of the governing board of the group requesting the charter must at-
tend one REQUIRED APPLICANT CONFERENCE. Conferences are
scheduled for Friday, August 20, 2004; Thursday, October 21, 2004;
Friday, December 3, 2004; and January 2005 (to be determined) in
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Room 1-104, William B. Travis Building, 1701 North Congress Av-
enue, Austin, Texas, 78701-1494. Failure to attend one of the confer-
ences will disqualify an applicant from submitting an application for
an open-enrollment charter.

Description. The purpose of an open-enrollment charter is to provide
an alternative avenue for restructuring schools. An open-enrollment
charter offers flexibility and choice for educators, parents, and students.
An approved open-enrollment charter school may be located in a facil-
ity of a commercial or nonprofit entity or in a school district facility. If
the open-enrollment charter school is to be located in a school district
facility, it must be operated under the terms established by the board of
trustees or governing body of the school district in an agreement gov-
erning the relationship between the charter school and the district.

An open-enrollment charter school will provide instruction to students
at one or more elementary or secondary grade levels as provided by
the charter. It is governed under the specifications of the charter and
retains authority to operate for the term of the charter contingent on
satisfactory student performance as defined by the state accountability
system. An open-enrollment charter school does not have the authority
to impose taxes.

An open-enrollment charter school is subject to federal laws and cer-
tain state laws governing public schools, including laws and rules re-
lating to a criminal offense, requirements relating to the Public Educa-
tion Information Management System, criminal history records, high
school graduation, special education programs, bilingual education,
prekindergarten programs, extracurricular activities, health and safety
provisions, and public school accountability. As stated in the Texas
Education Code (TEC), §12.156, in matters related to operation of an
open-enrollment charter school, an open-enrollment charter school is
immune from liability to the same extent as a school district, and its
employees and volunteers are immune from liability to the same extent
as school district employees and volunteers. A member of the govern-
ing body of an open-enrollment charter school or of a charter holder
is immune from liability to the same extent as a school district trustee.
An employee of an open-enrollment charter school who qualifies for
membership in the Teacher Retirement System of Texas shall be cov-
ered under the system to the same extent a qualified employee of a
school district is covered.

Dates of Project. Application receipt deadline for review is February
24, 2005. The completed application must be received by the TEA
Document Control Center at 1701 N. Congress Avenue, Austin, Texas,
78701-1494, Room 6-108, on or before 5:00 p.m. Central Time on the
deadline date.

Project Amount. TEC, §12.106(a), states that a charter holder is en-
titled to receive funding for the open-enrollment charter school under
Chapter 42 as if the school were a school district without a tier one local
share for purposes of §42.253 and without any local revenue for pur-
poses of §42.302. In determining funding for an open-enrollment char-
ter school, adjustments under §§42.102, 42.103, 42.104, and 42.105
and the district enrichment tax rate under §42.302 are based on the av-
erage adjustment and average district enrichment tax rate for the state.
TEC, §12.106(b), states that an open- enrollment charter school is enti-
tled to funds that are available to school districts from the agency or the
commissioner in the form of grants or other discretionary funding un-
less the statute authorizing the funding explicitly provides that open-en-
rollment charter schools are not entitled to the funding. An open-en-
rollment charter school may not charge tuition. An open-enrollment
charter school must prohibit discrimination in admission policy on the
basis of sex; national origin; ethnicity; religion; disability; academic,
artistic, or athletic ability; or the district the child would otherwise at-
tend. The charter may provide for the exclusion of a student who has

a documented history of a criminal offense, a juvenile court adjudica-
tion, or a discipline problem under TEC, Chapter 37, Subchapter A.

Selection Criteria. A complete description of selection criteria is in-
cluded in the RFA.

The State Board of Education (SBOE) may approve open-enrollment
charter schools as provided in TEC, §12.101 and §12.152. There are
currently 200 charters approved under §12.101 and two charters ap-
proved under §12.152. There is a cap of 215 charters approved under
TEC, §12.101, and no cap on the number of charters approved under
TEC, §12.152.

The SBOE may approve applicants to ensure representation of urban,
suburban, and rural communities; various instructional settings; inno-
vative programs; diverse student populations and geographic regions;
and various eligible entities. The SBOE will consider Statements of
Impact from any school district whose enrollment is likely to be af-
fected by the open-enrollment charter school. The SBOE may also
consider the history of the sponsoring entity and the credentials and
background of its board members.

Requesting the Application. An application must be submitted un-
der SBOE guidelines to be considered. A complete copy of the pub-
lication Open-Enrollment Charter Guidelines and Application (RFA
#701-04-034), which includes an application and procedures, may be
obtained by writing the Division of Charter Schools, Room 5-107,
Texas Education Agency, William B. Travis Building, 1701 N. Con-
gress Avenue, Austin, Texas, 78701-1494; by calling (512) 463-9575;
or at http://www.tea.state.tx.us/charter/rfas/rfascharter.htm.

Further Information. For clarifying information about the open-en-
rollment charter school application, contact Mary Perry, Division
of Charter Schools, Texas Education Agency, at (512) 463-9575 or
mary.perry@tea.state.tx.us.

TRD-200404523
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: July 14, 2004

♦ ♦ ♦
Request for Applications Concerning Public Senior
College/University Open-Enrollment Charter Guidelines and
Application

Eligible Applicants. The Texas Education Agency (TEA) is requesting
applications under Request for Applications (RFA) #701-04-040 from
eligible entities to operate open-enrollment charter schools. Eligible
entities include Texas public senior colleges and universities.

Description. The purpose of an open-enrollment charter is to provide
an alternative avenue for restructuring schools. An open-enrollment
charter offers flexibility and choice for educators, parents, and students.
A public senior college or university open-enrollment charter school
may operate on the campus of the public senior college or university or
in the same county in which the campus of the public senior college or
university is located.

An open-enrollment charter school will provide instruction to students
at one or more elementary or secondary grade levels as provided by
the charter. It is governed under the specifications of the charter and
retains authority to operate for the term of the charter contingent on
satisfactory student performance as defined by the state accountability
system. An open-enrollment charter school does not have the authority
to impose taxes.
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An open-enrollment charter school is subject to federal laws and cer-
tain state laws governing public schools, including laws and rules re-
lating to a criminal offense, requirements relating to the Public Educa-
tion Information Management System, criminal history records, high
school graduation, special education programs, bilingual education,
prekindergarten programs, extracurricular activities, health and safety
provisions, and public school accountability. As stated in the Texas
Education Code (TEC), §12.156, in matters related to operation of an
open-enrollment charter school, an open-enrollment charter school is
immune from liability to the same extent as a school district, and its
employees and volunteers are immune from liability to the same extent
as school district employees and volunteers. A member of the govern-
ing body of an open-enrollment charter school or of a charter holder
is immune from liability to the same extent as a school district trustee.
An employee of an open-enrollment charter school who qualifies for
membership in the Teacher Retirement System of Texas shall be cov-
ered under the system to the same extent a qualified employee of a
school district is covered.

Dates of Project. Completed applications can be received by the TEA
Document Control Center at 1701 N. Congress Avenue, Austin, Texas,
78701-1494, Room 6-108, at any time.

Project Amount. TEC, §12.106(a), states that a charter holder is en-
titled to receive funding for the open-enrollment charter school under
Chapter 42 as if the school were a school district without a tier one local
share for purposes of §42.253 and without any local revenue for pur-
poses of §42.302. In determining funding for an open-enrollment char-
ter school, adjustments under §§42.102, 42.103, 42.104, and 42.105
and the district enrichment tax rate under §42.302 are based on the av-
erage adjustment and average district enrichment tax rate for the state.
TEC, §12.106(b), states that an open- enrollment charter school is enti-
tled to funds that are available to school districts from the agency or the
commissioner in the form of grants or other discretionary funding un-
less the statute authorizing the funding explicitly provides that open-en-
rollment charter schools are not entitled to the funding. An open-en-
rollment charter school may not charge tuition. An open-enrollment
charter school must prohibit discrimination in admission policy on the
basis of sex; national origin; ethnicity; religion; disability; academic,
artistic, or athletic ability; or the district the child would otherwise at-
tend. The charter may provide for the exclusion of a student who has
a documented history of a criminal offense, a juvenile court adjudica-
tion, or a discipline problem under TEC, Chapter 37, Subchapter A.

Selection Criteria. A complete description of selection criteria is in-
cluded in the RFA.

The State Board of Education (SBOE) may approve open-enrollment
charter schools as provided in TEC, §12.101 and §12.152. There is a
cap of 215 charters approved under TEC, §12.101, and no cap on the
number of charters approved under TEC, §12.152.

The SBOE will consider Statements of Impact from any school district
whose enrollment is likely to be affected by the open-enrollment charter
school.

Requesting the Application. An application must be submitted
under SBOE guidelines to be considered. A complete copy of
the publication Public Senior College/University Open-Enrollment
Charter Guidelines and Application (RFA #701-04-040), which
includes an application and procedures, may be obtained by writing
the Division of Charter Schools, Room 5-107, Texas Education
Agency, William B. Travis Building, 1701 N. Congress Avenue,
Austin, Texas, 78701-1494; by calling (512) 463-9575; or at
http://www.tea.state.tx.us/charter/rfas/rfascharter.htm.

Further Information. For clarifying information about the public senior
college/university open-enrollment charter school application, contact

Mary Perry, Division of Charter Schools, Texas Education Agency, at
(512) 463-9575 or mary.perry@tea.state.tx.us.

TRD-200404524
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: July 14, 2004

♦ ♦ ♦
Employees Retirement System of Texas
Request for Proposal/Offer

TEXAS EMPLOYEES GROUP BENEFITS PROGRAM

PHARMACY BENEFIT MANAGEMENT

In accordance with Texas Insurance Code, Chapter 1551, the Em-
ployees Retirement System of Texas (ERS) is issuing a Request
for Proposals/Offers (RFP/RFO) for qualified Pharmacy Benefit
Managers (PBMs) to provide pharmacy benefit management services
to the HealthSelect of Texas (HealthSelect), currently a self-funded,
managed care, point-of-service (POS) health plan throughout Texas
under the Texas Employees Group Benefits Program (GBP), formerly
known as the Texas Employees Uniform Group Insurance Program
(UGIP), beginning September 1, 2005 through August 31, 2008.
PBMs must provide the level of benefits required in the RFP and meet
other requirements that are in the best interest of the GBP participants.

A PBM wishing to respond to this proposal must: 1) have a current
license to serve in Texas as a Third Party Administrator from the Texas
Department of Insurance (if applicable), and 2) have been providing
prescription benefit management services for an organization with
a member participation of no less than 100,000 or an aggregate of
1,000,000 covered lives for a minimum of three (3) years, and 3)
reflect a pharmacy network capable of servicing the GBP membership
without member access disruption by March 31, 2005. The Contract
is a separate document from the proposal and must be taken separately
from ERS’ Website. The Contract must be signed in blue ink, with all
required exhibits completed and attached and without amendment or
revision, by a duly authorized officer of the PBM and returned with
the PBM’s proposal.

The RFP/RFO will be available in mid-August from ERS’ web site.
To access the RFP/RFO from the web site, interested PBMs must ei-
ther fax their request on their company letterhead to the attention of
Sally Garcia at (512) 867-3380, or send their request via email to agar-
cia@ers.state.tx.us to receive their access code. An email request must
include the name of the PBM, street address, phone number, fax num-
ber, and email address (if applicable).

To be eligible for consideration, the PBM is required to submit seven
(7) copies of the proposal. One (1) original with the fully executed
Contract and Business Associate Agreement (BAA), both signed in
blue ink, and without amendment or revision with all required com-
pleted exhibits attached and an additional two (2) copies of the pro-
posal, including all required exhibits must be provided in printed for-
mat. The remaining four (4) copies must be submitted exclusively and
completely in disk format using Word 98 or Word 2000 application.
All materials must be executed as noted above and must be received by
ERS by 12:00 Noon, (CDT) on October 1, 2004.

ERS will base its evaluation and selection of a PBM on factors includ-
ing, but not limited to the following, which are not necessarily listed
in order of priority: compliance with the RFP/RFO, operating require-
ments, pharmacy network, experience serving large group programs,
past experience, administrative quality, program fees and other relevant
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criteria. Each proposal will be evaluated both individually and relative
to the proposal of other qualified PBMs. Complete specifications will
be included with the RFP/RFO.

ERS reserves the right to reject any and/or all proposals and/or call for
new proposals if deemed by ERS to be in the best interests of the GBP
and its participants. ERS also reserves the right to reject any proposal
submitted that does not fully comply with the RFP/RFO’s instructions
and criteria. ERS is under no legal requirement to execute a contract
on the basis of this notice or upon issuance of the RFP/RFO.

The RFP/RFO will be discussed at a mandatory PBM Web conference
on September 1, 2004, beginning at 2:00 p.m., (CDT). You may ac-
cess ERS’ Website for details regarding the Web-based conference by
selecting the Vendor link. ERS will not pay any costs incurred by any
entity in responding to this notice or the RFP/RFO or in connection with
the preparation thereof. ERS specifically reserves the right to vary all
provisions set forth at any time prior to execution of a contract where
ERS deems it to be in the best interest of the GBP and its participants.

TRD-200404533
Ann S. Fuelberg
Executive Director
Employees Retirement System of Texas
Filed: July 14, 2004

♦ ♦ ♦
Request for Proposal/Offer

TEXAS EMPLOYEES GROUP BENEFITS PROGRAM

ADMINISTRATIVE SERVICES ONLY

In accordance with Texas Insurance Code, Chapter 1551, the Employ-
ees Retirement System of Texas (ERS) is issuing a Request for Pro-
posals/Offers (RFP/RFO) for qualified organizations to provide Health
Care administration (network management and utilization review ser-
vices for HealthSelect of Texas (HealthSelect), currently a self-funded,
managed care, point-of-service (POS) health plan under the Texas Em-
ployees Group Benefits Program (GBP), formerly known as the Texas
Employees Uniform Group Insurance Program (UGIP). The Contract
will begin September 1, 2005 and extend through August 31, 2008.
Third Party Administrators (TPAs) must provide the level of benefits
required in the RFP and meet other requirements that are in the best
interest of the GBP participants.

A TPA wishing to respond to this proposal must: 1) have a current
license to serve in Texas as a TPA from the Texas Department of
Insurance (if applicable), and 2) have been providing administrative,
network management and utilization review services for organizations
with a membership of no less than 100,000 or an aggregate of
1,000,000 covered lives for a minimum of three (3) years, and 3)
reflect a provider network capable of servicing the GBP membership
without member access disruption by March 31, 2005. The Contract
is a separate document from the proposal and must be taken separately
from ERS’ Website. The Contract must be signed in blue ink, with all
required exhibits completed and attached and without amendment or
revision, by a duly authorized officer of the TPA and returned with the
TPA’s proposal.

The RFP/RFO will be available in mid-August from ERS’ Website.
To access the RFP/RFO from the Website, interested TPAs must ei-
ther fax their request on their company letterhead to the attention of
Sally Garcia at (512) 867-3380, or send their request via email to agar-
cia@ers.state.tx.us to receive their access code. An email request must
include the name of the TPA, street address, phone number, fax num-
ber, and email address (if applicable).

To be eligible for consideration, the TPA is required to submit seven
(7) copies of the proposal. One (1) original with the fully executed
Contract and Business Associate Agreement (BAA), both signed in
blue ink, and without amendment or revision with all required com-
pleted exhibits attached and an additional two (2) copies of the pro-
posal, including all required exhibits must be provided in printed for-
mat. The remaining four (4) copies must be submitted exclusively and
completely in disk format using Word 98 or Word 2000 application.
All materials must be executed as noted above and must be received by
ERS by 12:00 Noon, (CDT) on October 1, 2004.

ERS will base its evaluation and selection of a TPA on factors includ-
ing, but not limited to the following, which are not necessarily listed in
order of priority: compliance with the RFP/RFO, operating require-
ments, provider network, experience serving large group programs,
past experience, administrative quality, program fees and other relevant
criteria. Each proposal will be evaluated both individually and relative
to the proposal of other qualified TPAs. Complete specifications will
be included with the RFP/RFO.

ERS reserves the right to reject any and/or all proposals and/or call for
new proposals if deemed by ERS to be in the best interests of the GBP
and its participants. ERS also reserves the right to reject any proposal
submitted that does not fully comply with the RFP/RFO’s instructions
and criteria. ERS is under no legal requirement to execute a contract
on the basis of this notice or upon issuance of the RFP/RFO.

The RFP/RFO will be discussed at a mandatory TPA Web conference
on September 2, 2004, beginning at 2:00 p.m., (CDT). You may ac-
cess ERS’ Website for details regarding the Web-based conference by
selecting the Vendor link. ERS will not pay any costs incurred by any
entity in responding to this notice or the RFP/RFO or in connection with
the preparation thereof. ERS specifically reserves the right to vary all
provisions set forth at any time prior to execution of a contract where
ERS deems it to be in the best interest of the GBP and its participants.

TRD-200404534
Ann S. Fuelberg
Executive Director
Employees Retirement System of Texas
Filed: July 14, 2004

♦ ♦ ♦
Texas Commission on Environmental Quality
Enforcement Orders

An agreed order was entered regarding Panjwani Enterprises, Inc.,
Docket No. 2002-0454-PST-E on 06/17/2004 assessing $10,000 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Alfred Okpohworho, Staff Attorney at 713/422-8918, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding DMV Stainless USA, Inc.,
Docket No. 2002-1077-AIR-E on 06/17/2004 assessing $2,650 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rich O’Connell, Staff Attorney at 512/239-5528, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Quality Caliche Pit, Inc., Docket
No. 2003-0197-MSW-E on 06/17/2004 assessing $18,375 in adminis-
trative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Wendy Cooper, Staff Attorney at 817/588-5867, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Michael Reid and Angela Reid
dba Mike’s Mini Mart, Docket No. 2003-0843-PST-E on 06/17/2004
assessing $2,100 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Snehal Patel, Staff Attorney at 713/422-8928, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Ultra Fuel & Oil, LLC, Docket
No. 2003-0535-AIR-E on 06/17/2004 assessing $650 in administrative
penalties with $130 deferred.

Information concerning any aspect of this order may be obtained by
contacting Lori Thompson, Enforcement Coordinator at 903/535-5116,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Calpine Natural Gas, L.P.,
Docket No. 2003-1231-AIR-E on 06/17/2004 assessing $1,875 in
administrative penalties with $375 deferred.

Information concerning any aspect of this order may be obtained
by contacting Sunday Udoetok, Enforcement Coordinator at
512/239-0739, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Maverick Tube, L.P., Docket
No. 2003-1402-AIR-E on 06/17/2004 assessing $2,650 in administra-
tive penalties with $530 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Mauricio Olaya, Enforcement Coordinator at
915/834-4967, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Don Calvert dba Big Jacks Gro-
cery, Docket No. 2003- 0864-PST-E on 06/17/2004 assessing $3,800
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Joseph Daley, Enforcement Coordinator at 512/239-3308,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Lyondell-Citgo Refining, L.P.,
Docket No. 2003-1418- AIR-E on 06/17/2004 assessing $8,200 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Carl Schnitz, Enforcement Coordinator at 512/239-1892,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Shaheen Grocery, Inc., Docket
No. 2003-1080-PST-E on 06/17/2004 assessing $5,500 in administra-
tive penalties with $1,100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at 512/239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Amy Food, Inc., Docket No.
2003-0580-AIR-E on 06/17/2004 assessing $2,300 in administrative
penalties.

Information concerning any aspect of this order may be obtained
by contacting Rebecca Johnson, Enforcement Coordinator at
713/422-8931, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Johns Manville, Docket No.
2003-1086-AIR-E on 06/17/2004 assessing $12,500 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Stacey Young, Enforcement Coordinator at 512/239-1899,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Protherm Services Group, LLC,
Docket No. 2003-1439- IWD-E on 06/17/2004 assessing $3,680 in
administrative penalties with $736 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at 512/239-
0667, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Graham, Docket No.
2003-0595-WR-E on 06/17/2004 assessing $4,275 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at 512/239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding ME TECH, Inc., Docket No.
2003-0905-PST-E on 06/17/2004 assessing $1,600 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Bill Davis, Enforcement Coordinator at 512/239-6793,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding The Goodyear Tire & Rub-
ber Company, Docket No. 2003-1453-AIR-E on 06/17/2004 assessing
$3,750 in administrative penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at 512/239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Stericycle, Inc., Docket No.
2003-1462-AIR-E on 06/17/2004 assessing $900 in administrative
penalties with $180 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at 512/239-1670,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bollinger Texas City, L.P.,
Docket No. 2003-1301-AIR-E on 06/17/2004 assessing $2,725 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at 210/403-
4012, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Richard Allen Verry, Docket
No. 2004-0040-MWD-E on 06/17/2004 assessing $3,000 in adminis-
trative penalties with $600 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Michael Limos, Enforcement Coordinator at 512/239-5839,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Crown Cork & Seal Company,
Inc., Docket No. 2003- 1315-AIR-E on 06/17/2004 assessing $2,625
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Carl Schnitz, Enforcement Coordinator at 512/239-1892,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Kayco Composites, LLC and
Amon Enterprises, Inc., Docket No. 2003-1333-IWD-E on 06/17/2004
assessing $18,000 in administrative penalties with $3,600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at 409/899-8760,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bay Oil Company, Docket No.
2003-1508-PST-E on 06/17/2004 assessing $1,000 in administrative
penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at 713/767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Texas Pacifico Transporation,
Ltd., Docket No. 2003- 0131-MLM-E on 06/17/2004 assessing
$12,780 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David Speaker, Staff Attorney at 512/239-2548, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding TEMA Oil and Gas Company,
Docket No. 2003-1521- AIR-E on 06/17/2004 assessing $4,750 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at 210/403-
4012, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Jimmie Wayne Massey dba Oak
Hollow Plant, Docket No. 2003-1352-MWD-E on 06/17/2004 assess-
ing $3,000 in administrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained
by contacting Christina McLaughlin, Enforcement Coordinator at
512/239-6589, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Performance Food Group of
Texas, L.P., Docket No. 2003-0798-PST-E on 06/17/2004 assessing
$1,900 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at 512/239-0789,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Linde Gas, Inc., Docket No.
2003-1358-AIR-E on 06/17/2004 assessing $2,025 in administrative
penalties with $405 deferred.

Information concerning any aspect of this order may be obtained by
contacting Brandon Smith, Enforcement Coordinator at 512/239-4471,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bradley Glasscock dba Super C
West, Docket No. 2003- 1015-PST-E on 06/17/2004 assessing $2,850
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Trina Lewison, Enforcement Coordinator at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Regal Food Service, Inc.,
Docket No. 2003-0485-AIR-E on 06/17/2004 assessing $1,050 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Merrilee Hupp, Enforcement Coordinator at 512/239-4490,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding New Blessings, Inc. dba
AM-PM Mini Mart II, Docket No. 2003-0811-PST-E on 06/17/2004
assessing $3,150 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Gitanjali Yadav, Staff Attorney at 512/239-2029, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Custom Food Group, L.P.,
Docket No. 2003-1199-PWS- E on 06/17/2004 assessing $1,563 in
administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Christina McLaughlin, Enforcement Coordinator at
512/239-6589, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Alamo Star, Inc. dba Glen
Super Mart, Docket No. 2003- 0214-PST-E on 06/17/2004 assessing
$3,900 in administrative penalties with $780 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at 210/403-
4012, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding Pan-American General Hospital
dba Southwest General Hospital, Docket No. 2002-0046-PST-E on
06/28/2004 assessing $7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lindsay Andrus, Staff Attorney, at 512/239-4761, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding Mike Khader dba Phillips 66,
Docket No. 2002-1241- PST-E on 06/28/2004 assessing $11,700 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Benjamin DeLeon, Staff Attorney, at 512/239-6939, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Baytown Business, Inc. dba
Baytown Express, Docket No. 2002-1168-PST-E on 06/28/2004 as-
sessing $8,750 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Gitanjali Yadav, Staff Attorney, at 512/239-2029, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Enviro Save Oil Recovery Com-
pany of America, Docket No. 2002-0887-MSW-E on 06/28/2004 as-
sessing $1,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Gitanjali Yadav, Staff Attorney, at 512/239-2029, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Waste Management of Texas,
Inc., Docket No. 2002- 0935-MLM-E on 06/28/2004 assessing
$244,420 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David Speaker, Staff Attorney, at 512/239-2548, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Duke Energy Field Services,
L.P., Docket No. 2003- 0199-AIR-E on 06/28/2004 assessing $12,500
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lindsay Andrus, Staff Attorney, at 512/239-4761, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding Majic Market, Inc. dba Brown
Trail Fina, Docket No. 2003-0227-PST-E on 06/28/2004 assessing
$2,100 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Benjamin DeLeon, Staff Attorney, at 512/239-6939, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Russell E. Brimhall, Jr. dba
Reb’l Environmental Oil Recovery, Docket No. 2002-1263-MSW-E
on 06/28/2004 assessing $250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lindsay Andrus, Staff Attorney, at 512/239-4761, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding AA & MM International, Inc.
dba Amburn Food Mart, Docket No. 2003-1386-PST-E on 06/28/2004
assessing $13,500 in administrative penalties with $2,700 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Dutch Boy Cleaners, Inc.,
Docket No. 2003-0533-EAQ-E on 06/28/2004 assessing $4,000 in
administrative penalties with $800 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator, at 210/403-
4012, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding El Paso Field Services Man-
agement, Inc., Docket No. 2003-1233-AIR-E on 06/28/2004 assessing
$4,600 in administrative penalties with $920 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Leading Edge Aviation Services
Amarillo, Inc., Docket No. 2003-0268-IHW-E on 06/28/2004 assess-
ing $900 in administrative penalties with $180 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Ronnie Kramer, Enforcement Coordinator, at
806/468-0512, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Owens Corning, Docket No.
2003-1400-AIR-E on 06/28/2004 assessing $2,250 in administrative
penalties with $450 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator, at 512/239-1670,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Freeman Decorating Services,
Inc., Docket No. 2003- 1401-AIR-E on 06/28/2004 assessing $8,400
in administrative penalties with $1,680 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sherry Smith, Enforcement Coordinator, at 512/239-0572,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Nasrolah Kamalie dba Lucky
Way Food Store, Docket No. 2003-1576-PST-E on 06/28/2004 assess-
ing $525 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator, at 713/422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FMC Technologies, Inc.,
Docket No. 2003-1406-IWD-E on 06/28/2004 assessing $19,950 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Merrilee Hupp, Enforcement Coordinator, at 512/239-4490,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Petromax Oil, Inc., Docket No.
2003-1247-PST-E on 06/28/2004 assessing $1,650 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator, at 512/239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Niles Jennet & Donald Lo
Piccolo dba Bluebonnet Dairy, Docket No. 2003-1257-AGR-E on
06/28/2004 assessing $2,040 in administrative penalties with $408
deferred.

Information concerning any aspect of this order may be obtained by
contacting Jill Reed, Enforcement Coordinator, at 432/620-6132, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Brazoria County Munic-
ipal Utility District No. 21, Docket No. 2003-0575-MWD-E on
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06/28/2004 assessing $3,565 in administrative penalties with $713
deferred.

Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator, at 713/422-
8938, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City International, Ltd. dba
Snappy Mart 4, Docket No. 2003-0323-PST-E on 06/28/2004 assess-
ing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Crane Plumbing,LLC dba
CR/PL II, L.L.C., Docket No. 2003-1436-AIR-E on 06/28/2004
assessing $2,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Christina McLaughlin, Enforcement Coordinator, at
512/239-6589, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding McCall-T, Ltd. dba Sterling
McCall Toyota, Docket No. 2003-1273-PST-E on 06/28/2004 assess-
ing $3,000 in administrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Amerada Hess Corporation,
Docket No. 2003-1446-AIR- E on 06/28/2004 assessing $1,925 in ad-
ministrative penalties with $385 deferred.

Information concerning any aspect of this order may be obtained by
contacting J. Craig Fleming, Enforcement Coordinator, at 512/239-
5806, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding AEP Texas North Company,
Docket No. 2003-1110- IHW-E on 06/28/2004 assessing $7,970 in
administrative penalties with $1,270 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sherry Smith, Enforcement Coordinator, at 512/239-0572,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Mack Massey Motors, L.P.,
Docket No. 2003-1282-PST- E on 06/28/2004 assessing $2,040 in ad-
ministrative penalties with $408 deferred.

Information concerning any aspect of this order may be obtained
by contacting Mauricio Olaya, Enforcement Coordinator, at
915/834-4967, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Sea Lion Technology, Inc.,
Docket No. 2003-1454-AIR- E on 06/28/2004 assessing $970 in ad-
ministrative penalties with $194 deferred.

Information concerning any aspect of this order may be obtained by
contacting J. Craig Fleming, Enforcement Coordinator, at 512/239-
5806, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding David Reynolds dba Hickory
Ridge of Palestine, L.L.C., Docket No. 2002-0610-MWD-E on
06/28/2004 assessing $14,280 in administrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting Ronnie Kramer, Enforcement Coordinator, at
806/468-0512, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Hunt Oil Company, Docket No.
2003-0642-AIR-E on 06/28/2004 assessing $28,125 in administrative
penalties with $5,625 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Ronnie Kramer, Enforcement Coordinator, at
806/468-0512, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Chemical Specialties, Inc. dba
Mineral Research & Development, Docket No. 2003-0948-IWD-E on
06/28/2004 assessing $10,600 in administrative penalties with $2,120
deferred.

Information concerning any aspect of this order may be obtained by
contacting Merrilee Hupp, Enforcement Coordinator, at 512/239-4490,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bruce G. Bennefield, Jr., Docket
No. 2003-1307-SLG-E on 06/28/2004 assessing $1,000 in administra-
tive penalties with $200 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Michael Limos, Enforcement Coordinator, at
512/239-5839, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Aledo Independent School Dis-
trict, Docket No. 2003- 1316-MWD-E on 06/28/2004 assessing $2,580
in administrative penalties with $516 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator, at 817/588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding TPI Petroleum, Inc., Docket No.
2003-1318-MLM-E on 06/28/2004 assessing $11,500 in administrative
penalties with $2,300 deferred.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator, at 512/239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Palmer, Docket No.
2003-1319-MWD-E on 06/28/2004 assessing $18,160 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Cari Bing, Enforcement Coordinator, at 512/239-1445,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Graham, Docket No.
2003-0450-PWS-E on 06/28/2004 assessing $16,302 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator, at 512/239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
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An agreed order was entered regarding Enhanced Business Corporation
dba Food Store, Docket No. 2003-1006-PST-E on 06/28/2004 assess-
ing $3,150 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting John Barry, Enforcement Coordinator, at 409/899-8781,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Nueces County Water Control
& Improvement District No. 5, Docket No. 2003-0473-MLM-E on
06/28/2004 assessing $6,600 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator, at 361/823 3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Mahraj Corporation dba Ara-
paho Texaco, Docket No. 2003-0802-PST-E on 06/28/2004 assessing
$2,625 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Jay Brummett and George
Faddoul dba Bastrop Corner Store, Docket No. 2003-0474-PST-E on
06/28/2004 assessing $4,500 in administrative penalties with $900
deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Lawrence King, Enforcement Coordinator, at
512/239-7037, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Applied Industrial Materials
Corporation, Docket No. 2003-1363-MWD-E on 06/28/2004 assess-
ing $940 in administrative penalties with $188 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator, at 817/588-5890,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Round Rock, Docket
No. 2003-1364-PWS-E on 06/28/2004 assessing $555 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Walter Lassen, Staff Attorney, at 512/239-0513, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Earth, Docket No. 2003-
1368-MLM-E on 06/28/2004 assessing $7,000 in administrative penal-
ties with $1,400 deferred.

Information concerning any aspect of this order may be obtained
by contacting Christina McLaughlin, Enforcement Coordinator, at
512/239-6589, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Tucker Fuel & Oil Company,
Inc., Docket No. 2004- 0193-PST-E on 06/28/2004 assessing $450 in
administrative penalties with $90 deferred.

Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator, at 361/825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Three L., Inc. dba Sugar Land
Bulk Oil Co., Docket No. 2004-0198-PST-E on 06/28/2004 assessing
$1,000 in administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator, at 713/767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Aztec Rental Center No. 2,
Inc., Docket No. 2004-0251- PST-E on 06/28/2004 assessing $1,540
in administrative penalties with $308 deferred.

Information concerning any aspect of this order may be obtained
by contacting Christina McLaughlin, Enforcement Coordinator, at
512/239-6589, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding KDT Construction, Inc., Docket
No. 2004-0257-OSI-E on 06/28/2004 assessing $250 in administrative
penalties with $50 deferred.

Information concerning any aspect of this order may be obtained by
contacting Christopher Miller, Enforcement Coordinator, at 325/698-
6136, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Harlingen Medical Center, L.P.,
Docket No. 2004-0279- PST-E on 06/28/2004 assessing $1,625 in ad-
ministrative penalties with $325 deferred.

Information concerning any aspect of this order may be obtained by
contacting Merrilee Hupp, Enforcement Coordinator, at 512/239-4490,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding BFI Waste Systems of North
America, Inc., Docket No. 2002-0936-MLM-E on 06/28/2004 assess-
ing $28,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting David Speaker, Staff Attorney, at 512/239-2548, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding University of Texas Medical
Branch at Galveston, Docket No. 2004-0124-PST-E on 06/28/2004
assessing $2,750 in administrative penalties with $550 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator, at 713/422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

TRD-200404450
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: July 7, 2004

♦ ♦ ♦
Notice of Opportunity to Participate in Permitting Matters

A person may request to be added to a mailing list for public notices
processed through the Office of the Chief Clerk for air, water, and waste
permitting activities at the TCEQ. You may request to be added to:
(1) a permanent mailing list for a specific applicant name and permit
number; and/or (2) a permanent mailing list for a specific county or
counties.
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Note that a request to be added to a mailing list for a specific county will
result in notification of all permitting matters affecting that particular
county.

To be added to a mailing list, send us your name and address, clearly
specifying which mailing list(s) to which you wish to be added. Your
written request should be sent to the TCEQ, Office of the Chief Clerk,
Mail Code 105, P. O. Box 13087, Austin, TX 78711-3087.

Individual members of the public who wish to inquire about the infor-
mation contained in this notice, or to inquire about other agency permit
applications or permitting processes, should call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040.

TRD-200404448
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: July 7, 2004

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of June 23, 2004
through June 30, 2004.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

CITY OF ALVIN has applied for a renewal of TPDES Permit No.
WQ0010005001, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 5,000,000 gallons
per day. The application also includes a request for a temporary vari-
ance to the existing dissolved oxygen water quality standard for the
Mustang Bayou. The variance would authorize a three-year period in
which the Commission will consider the site-specific standard for Mus-
tang Bayou and determine whether to adopt the standard or require
the existing water quality standard to remain in effect. The facility
is located approximately 3,000 feet west of the intersection of County
Roads 160 and 158, and approximately 3.5 miles northeast of the in-
tersection of State Highway 35 and Farm-to-Market Road 2917, south
of the City of Alvin in Brazoria County, Texas.

CITY OF ANDREWS has applied for a renewal of Permit No. 10119-
001, which authorizes the disposal of treated domestic wastewater at a
volume not to exceed a daily average flow of 1,200,000 gallons per day
via irrigation on 320 acres of City-owned agricultural land/golf course.
This permit will not authorize a discharge of pollutants into waters in
the State. The facility and disposal site are located approximately 1/1
miles east-southeast of the intersection of U.S. Highway 385 and State
Highway 115 (Broadway Avenue), 2,000 feet south of the intersection
of State Highway 115 and South East 1001. The evaporation/storage
ponds are located to the south of the plant site. The 320 acres of agricul-
tural irrigation land is to the east of South East 1001. The golf course
is in the northeast quadrant of the City of Andrews in Andrews County,
Texas. The facility and disposal site are located in the drainage area of
Colorado River Below Lake J. B. Thomas in Segment No. 1412 of the
Colorado River Basin.

BELL COUNTY WATER CONTROL AND IMPROVEMENT DIS-
TRICT NO. 1 has applied for a renewal of TPDES Permit No. 10351-
003, which authorizes the discharge of treated domestic wastewater at
an annual average flow not to exceed 6,000,000 gallons per day. The
facility is located on the west side of Farm-to-Market Road 2410 (a.k.a.

38th Street) and approximately 0.2 mile north of the intersection of U.S.
Highway 190 (Business) and Farm-to-Market Road 2410 in the City of
Killeen in Bell County, Texas.

BOLING INDEPENDENT SCHOOL DISTRICT has applied for a
renewal of Permit No. 13710-001, which authorizes the disposal of
treated domestic wastewater at a daily average flow not to exceed
11,217 gallons per day via subsurface drainfields with a minimum
area of 44,867 square feet. This permit will not authorize a discharge
of pollutants into waters in the State. The facility and disposal site
are located north of the intersection of Avenue E and 5th Street,
approximately 2.0 miles east of Farm-to-Market Road 1301 and
approximately 2.5 miles southeast of the City of Boling in Wharton
County, Texas.

CITY OF CAMERON has applied for a renewal of TPDES Permit No.
10004-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 960,000 gallons per day. The
facility is located approximately 1,300 feet south-southeast of the in-
tersection of U.S. Highways 190 and 77, State Highway 36 and Adams
Street; and approximately one-half mile east of the intersection of Oak
Street and Gillis Street in Milam County, Texas.

CITY OF DAWSON has applied for a renewal of TPDES Permit No.
10026-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 130,000 gallons per day. The
facility is located approximately 0.5 mile south-southeast of Farm-to-
Market Road 709 and approximately 0.5 mile east-northeast of Farm-
to-Market Road 1838 in the southeast section of the City of Dawson in
Navarro County, Texas.

CITY OF DRIPPING SPRINGS has applied for a new permit, Pro-
posed Permit No. WQ0014488001, to authorize the disposal of treated
domestic wastewater at a daily average flow not to exceed 162,500 gal-
lons per day via subsurface drip irrigation of 37.43 acres of public ac-
cess pastureland and athletic fields. This permit will not authorize a
discharge of pollutants into waters in the State. The facility and onsite
disposal areas will be located approximately 0.55 mile east of the inter-
section of Ranch Road 12 and Farm-to-Market Road 150, as measured
along Farm-to- Market 150, and, from that point, approximately 1,110
feet south of Farm-to-Market Road 150 in Hays County, Texas. The
offsite disposal area will be located approximately 0.44 mile south of
the intersection of U.S. Highway 290 and Ranch Road 12, as measured
along Ranch Road 12, and from that point, approximately 1,280 feet
east of Ranch Road 12 in Hays County, Texas.

GRAND MISSION MUNICIPAL UTILITY DISTRICT NO. 1 has ap-
plied for a major amendment to TPDES Permit No. WQ0014231001
to authorize an increase in the discharge of treated domestic wastewa-
ter flow limitations in the interim phases and to authorize an increase
in the final volume not to exceed an annual average flow of 1,000,000
gallons per day. The facility is located approximately 0.9 mile south
and 0.5 mile west of the intersection of Farm-to-Market Road 1093 and
Harlem Road in Fort Bend County, Texas.

HANOVER COMPRESSION LIMITED PARTNERSHIP has applied
for renewal of Permit No. 11975-001, which authorizes the disposal of
treated domestic wastewater at a volume not to exceed a daily average
flow of 6,000 gallons per day via irrigation of 50 acres. This permit
will not authorize a discharge of pollutants into waters in the State.
The facility and disposal site are located approximately four miles east
of the City of Alleyton, 2,100 feet west of the intersection of Interstate
Highway 10 and Farm-to-Market Road 949 in Colorado County, Texas.

HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied for a major amendment to TPDES
Permit No. 10104-001 to authorize an increase in the two- hour peak
discharge of treated domestic wastewater from 6,250 gallons per
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minute to 9,722 gallons per minute and to add a final clarifier and a
chlorine contact chamber. The current permit authorizes the discharge
of treated domestic wastewater at an annual average flow not to exceed
2,350,000 gallons per day. The facility is located at 611 Avenue E at
the west end of Avenue E on the east shoreline of White’s Lake in the
Community of Highlands in Harris County, Texas.

HARRIS-FORT BEND COUNTIES MUNICIPAL UTILITY DIS-
TRICT NO. 5 has applied for a major amendment to TPDES Permit
No. 13775-001 to authorize an increase in the discharge of treated
domestic wastewater from a daily average flow not to exceed 700,000
gallons per day to a daily average flow not to exceed 950,000 gallons
per day. The facility is located approximately 6,000 feet southeast of
the intersection of Katy-Fort Bend and Roesner Roads, approximately
two miles southeast of Katy in Fort Bend County, Texas.

CITY OF IREDELL has applied for a renewal of TPDES Permit No.
11565-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 50,000 gallons per day. The
draft permit authorizes the discharge of treated domestic wastewater at
a daily average flow not to exceed 49,000 gallons per day. The facil-
ity is located approximately 700 feet east of the intersection of Kidd
Street and Meridian Street, approximately 1000 feet south of the North
Bosque River on the east side of the City of Iredell in Bosque County,
Texas.

CITY OF LA PORTE has applied for a renewal of TPDES Permit No.
10206-001, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 7,560,000 gallons per
day. The current permit also authorizes the disposal of treated domes-
tic wastewater via irrigation of 187 acres. The applicant has also ap-
plied to the TCEQ for approval of a new pretreatment program under
the TPDES program. The facility is located at 1301 South 4th Street,
approximately 0.5 mile southeast of the intersection of State Highway
146 and Fairmont Parkway in Harris County, Texas. The irrigation site
is located on 187 acres of golf course and park land directly south of
the wastewater treatment facility.

LAUGHLIN-THYSSEN, LTD. has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014504001, to authorize the discharge of water treatment plant
forebay settled sludge supernatant at a daily average flow not to exceed
990,000 gallons per day. The facility is located adjacent to Hunting
Bayou, west of the intersection of the confluence of Hunting Bayou
and the Houston Ship Channel, 1.1 miles upstream of the Federal Road
crossing of Hunting Bayou in Harris County, Texas.

CITY OF LA VERNIA has applied to the Texas Commission on En-
vironmental Quality (TCEQ) for a major amendment to TPDES Per-
mit No. WQ0011258001 to authorize an increase in the discharge of
treated domestic wastewater from a daily average flow not to exceed
110,000 gallons per day to a daily average flow not to exceed 500,000
gallons per day. The facility is located on River Street approximately
2000 feet east of Farm-to-Market Road 775 in the City of La Vernia in
Wilson County, Texas.

LONG POINT ESTATES, INC. has applied for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0014512001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 30,000 gallons per
day. The facility will be located 4,000 feet southwest of the intersec-
tion of Farm-to-Market Road 1994 and Farm-to-Market Road 361 in
Fort Bend County, Texas.

LOST CREEK MUNICIPAL UTILITY DISTRICT has applied for re-
newal of Permit No. WQ0011319001, which authorizes the disposal
of treated domestic wastewater at a daily average flow not to exceed

42,000 gallons per day (GPD) in the interim phase and 52,000 GPD in
the final phase via evaporation and surface irrigation of 102 acres of the
Lost Creek Golf Course, 20 acres of the adjacent 38 acre tract of land
and on Lot 1, Ben Crenshaw Golf Course Subdivision, which is com-
prised of 186.42 acres of the Coore-Crenshaw Golf Course. In addition,
the permittee is authorized to transfer 22,000 GPD to Travis County
Municipal Utility District No. 4 (TCEQ Permit No. 13206001). This
permit will not authorize a discharge of pollutants into waters in the
State. The facility is located at 6104 1/2 Turtle Point Road, approxi-
mately 800 feet east of the intersection of Lost Creek Boulevard and
Turtle Point Road in the Lost Creek Subdivision in Travis County,
Texas. The disposal sites (i.e. the Lost Creek Golf Course and the
adjacent tract) are located in the Lost Creek Subdivision, the Barton
Creek Subdivision, and the Coore-Crenshaw Golf Course in the Barton
Creek Subdivision in Travis County, Texas. Sludge is taken to the City
of Austin Wastewater Treatment Plant, TCEQ Permit No. 10543-11 in
Travis County, Texas.

CITY OF MALAKOFF has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0010738002, to authorize the discharge of treated filter backwash
water at a daily average flow not to exceed 60,000 gallons per day. The
facility is located along Farm-to-Market Road 3062, approximately
0.5 mile west of the intersection of Farm-to- Market Road 3062 and
State Highway 198, northwest of the City of Malakoff in Henderson
County, Texas.

CITY OF MARLIN has applied for a renewal of TPDES Permit No.
10110-002, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,000,000 gallons per
day. The facility is located on the west side of an unnamed county road
approximately 2.5 miles southwest of the intersection of State High-
way 6 and State Highway 712 in Falls County, Texas.

CITY OF MILES has applied for renewal of Permit No. 10138-001,
which authorizes the disposal of treated domestic wastewater at a vol-
ume not to exceed a daily average flow of 80,000 gallons per day via ir-
rigation of 115 acres of land. This permit will not authorize a discharge
of pollutants into waters in the State. The facility and disposal site are
located at the northeastern corner of the intersection of Farm-to-Market
Road 1692 and Paint Rock Road in Runnels County, Texas.

REICHHOLD, INC. which operates an organic chemicals manufac-
turing plant, has applied for a major amendment of TPDES Permit
No. 00662 to authorize removal of effluent limitations and monitor-
ing requirements for organic compounds and phenols at Outfall 001;
a reduction in the biomonitoring frequency at Outfall 001; and a re-
duction in monitoring frequency for biochemical oxygen demand, to-
tal suspended solids, chemical oxygen demand, ammonia nitrogen, and
total zinc at Outfall 001. The current permit authorizes the discharge
of treated process wastewater, utility wastewater, and storm water at a
daily average flow not to exceed 100,000 gallons per day via Outfall
001. The facility is located at 1503 Haden Road, approximately 0.33
miles south of the intersection of Interstate Highway 10 and Market
Street, in the City of Houston, Harris County, Texas.

ROYAL INDEPENDENT SCHOOL DISTRICT has applied for a re-
newal of TPDES Permit No. 10873-002, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to ex-
ceed 6,000 gallons per day. The facility is located immediately south-
east of the intersection of Farm-to-Market Road 359 and North Street
in the City of Pattison in Waller County, Texas.

CITY OF SHALLOWATER has applied for a renewal of Permit No.
WQ0010609001, which authorizes the disposal of treated domestic
wastewater at a volume not to exceed a daily average flow of 290,000
gallons per day via surface irrigation of 54 acres of non-public access
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agricultural land. This permit will not authorize a discharge of pollu-
tants into waters in the State. The facility and disposal site are located
southeast of the intersection of U.S. Highway 84 and Farm-to-Mar-
ket Road 179, adjacent to the City of Shallowater in Lubbock County,
Texas.

TRD-200404449
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: July 7, 2004

♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Award of a Major Consulting Contract

The Health and Human Services Commission (HHSC) announces the
award of contract number 529-04-289 to Community Ties of America,
Inc. an entity with a principal place of business at 214 Overlook Court,
Suite 105, Brentwood, Tennessee, 37027. The contractor will provide
consulting services for the purpose of conducting a feasibility study to
assist HHSC in obtaining the necessary information to identify, rec-
ommend and develop policy options to integrate funding, coordinate
services and to develop a comprehensive provider base to decrease the
number of children placed in institutions and increase the number of
Texas children with serious emotional disturbances (SED) who can re-
ceive quality treatment in their homes and communities.

The total value of the contract will not exceed $88,500.00. The con-
tract was executed on June 30, 2004, and will expire on June 30, 2005,
unless extended or terminated sooner by the parties. The contractor
will produce numerous documents and reports during the term of the
contract, with the final report due by January 31, 2005.

TRD-200404468
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: July 9, 2004

♦ ♦ ♦
Notice of Hearing on Proposed Consumer Directed Services
Provider Payment Rates Under the Consolidated Waiver

The Texas Health and Human Services Commission (HHSC) will con-
duct a public hearing on August 9, 2004, to receive public comment
on proposed Consumer Directed Services (CDS) payment rates for
in-home respite, out-of-home respite, and attendant care services in the
Consolidated Waiver (CW) program. The CW program is operated by
the Texas Department of Human Services (TDHS).

These payment rates are proposed to be effective October 1, 2004. The
hearing will be held in compliance with Title 1 of the Texas Admin-
istrative Code (TAC) §355.105(g), which require public hearings on
proposed payment rates. The public hearing will be held on August
9, 2004, at 9:00 a.m. in Room 1047 of the Braker Center Building, at
11209 Metric Boulevard, Austin, Texas 78758-4021.

Written comments regarding payment rates may be submitted in lieu
of testimony until 5:00 p.m. the day of the hearing. Written comments
may be sent by U.S. mail to the attention of Donna Moore, HHSC Rate
Analysis, MC H-400, 1100 West 49th Street, Austin, Texas 78756-
3101. Express mail can be sent, or written comments can be hand deliv-
ered, to Ms. Moore, HHSC Rate Analysis, MC H-400, Braker Center
Building H, 11209 Metric Boulevard, Austin, Texas 78758-4021. Al-
ternatively, written comments may be sent via facsimile to Ms. Moore

at (512) 491-1998. Interested parties may request to have mailed to
them or may pick up a briefing package concerning the proposed pay-
ment rates by contacting Donna Moore, HHSC Rate Analysis, MC
H-400, 1100 West 49th Street, Austin, Texas 78756-3101.

Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Donna Moore, HHSC Rate
Analysis, MC H-400, 1100 West 49th Street, Austin, Texas 78756-
3101, telephone number (512) 491-1174, by August 3, 2004, so that
appropriate arrangements can be made.

Methodology and justification. The proposed rates were determined
in accordance with the rate reimbursement setting methodology at 1
TAC §355.506 for the Consolidated Waiver and 1 TAC §355.114 for
Consumer Directed Services.

TRD-200404519
Steve Aragón
General Counsel
Texas Health and Human Services Commission
Filed: July 14, 2004

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application for admission to the State of Texas by FARMERS AND
RANCHERS LIFE INSURANCE COMPANY, a foreign life, accident
and/or health company. The home office is in Oklahoma City, Okla-
homa.

Application to add the D/B/A name of OPTICARE VISION SER-
VICES to AECC TOTAL VISION HEALTH PLAN OF TEXAS, Inc.,
a domestic health maintenance organization (HMO). The home office
is in Dallas, Texas.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas, 78701, within 20 days after this notice is
published in the Texas Register.

TRD-200404528
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: July 14, 2004

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) application has been
filed with the Texas Department of Insurance and is under consider-
ation.

Application for admission to Texas of EOSCOMP L.L.C., a foreign
third party administrator. The home office is TEMPE, ARIZONA.

Any objections must be filed within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.

TRD-200404529
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: July 14, 2004

♦ ♦ ♦
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Texas Lottery Commission
Instant Game No. 454 "$35,000 Crossword"

1.0 Name and Style of Game.

A. The name of Instant Game No. 454 is "$35,000 CROSSWORD".
The play style is "key symbol match with a prize legend".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 454 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 454.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y,
Z, and blackened square.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:

E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $100 or $500.

I. High-Tier Prize - A prize of $5,000 or $35,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (454), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 454-0000001-000.

L. Pack - A pack of "$35,000 CROSSWORD" Instant Game tickets
contain 125 tickets, which are packed in plastic shrink-wrapping and
fanfolded in pages of one (1). Ticket 000 will be shown on the front
of the pack; the back of ticket 124 will be revealed on the back of the
pack. Every other book will reverse i.e., the back of ticket 000 will be
shown on the front of the pack and the front of ticket 124 will be shown
on the back of the pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$35,000 CROSSWORD" Instant Game No. 454 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "$35,000 CROSSWORD" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 139 (one
hundred thirty-nine) possible play symbols. The player must scratch

off all 18 (eighteen) boxed squares in the YOUR LETTERS to reveal
18 play symbol letters; then scratch the corresponding letters found in
the CROSSWORD puzzle grid play area. If a player scratches at least
three (3) complete "words" in the CROSSWORD puzzle grid play area,
the player will win the corresponding prize indicated in the prize leg-
end. For each of the 18 play symbol letters revealed in YOUR LET-
TERS play area, the player must reveal the identical key play symbol
letter in the CROSSWORD puzzle grid play area. Letters combined to
form a complete "word" must appear in an unbroken horizontal (left
to right) sequence or vertical (top to bottom) sequence of letters within
the CROSSWORD puzzle grid. Only letters within the CROSSWORD
puzzle grid that are matched with the YOUR LETTERS can be used to
form a complete "word". The three (3) small letters outside the squares
in the YOUR LETTERS area are for validation purposes and cannot
be used to play CROSSWORD. In the CROSSWORD puzzle grid, ev-
ery lettered square within an unbroken horizontal or vertical sequence
must be matched with the YOUR LETTERS to be considered a com-
plete "word". Words within a words are not eligible for a prize. For
example, all the YOUR LETTERS play symbols S, T, O, N. E, must be
revealed for this to count as one complete "word". TON, ONE or any
other portion of the sequence of STONE would not count as a complete
"word". A complete "word" must contain at least three letters. . Letters
combined to form a complete "word" must appear in an unbroken ver-
tical or top to bottom horizontal string of letters in the CROSSWORD.
To form a complete word, an unbroken string of letters cannot be inter-
rupted by a block space. Any other words contained within a complete
word is not added or counted for purposes of the prize legend. Ev-
ery single letter in the vertical or top to bottom horizontal unbroken
string must: (a) be one of the 18 larger outlined play symbols letters
revealed in the play area, YOUR LETTERS, and (b) be included to
form a complete "word". The possible complete words for this ticket
are contained in the CROSSWORD play area. Each possible complete
word must consist of three (3) or more letters and occupy an entire word
space. Players must match all of the play symbol letters to the identi-
cal key play symbols in a possible complete word in order to complete
the word. If the letters revealed form three (3) or more complete words
each of which occupy a complete word space on the CROSSWORD
play area, the player will win the corresponding prize shown in the
prize legend for forming that number of complete words. No portion
of the display printing nor any extraneous matter whatsoever shall be
usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. One hundred thirty-nine (139) possible Play Symbols must appear
under the latex overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;
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3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have 139 (one
hundred thirty-nine) possible Play Symbols under the latex overprint
on the front portion of the ticket, exactly one Serial Number, exactly
one Retailer Validation Code, and exactly one Pack-Ticket Number on
the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 139 (one hundred thirty-nine) possible Play Symbols
must be exactly one of those described in Section 1.2.C of these Game
Procedures.

17. Each of the 139 (one hundred thirty-nine) possible Play Symbols
on the ticket must be printed in the Symbol font and must correspond
precisely to the artwork on file at the Texas Lottery; the ticket Serial
Numbers must be printed in the Serial font and must correspond pre-
cisely to the artwork on file at the Texas Lottery; and the Pack-Ticket
Number must be printed in the Pack-Ticket Number font and must cor-
respond precisely to the artwork on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price

from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. Adjacent tickets in a pack will not have identical patterns.

C. Each ticket consists of a Your Letters area and one Crossword Puzzle
Grid.

D. The Crossword Puzzle Grid will be formatted with at least 1000
configurations (i.e. puzzle layouts not including words).

E. All Crossword Puzzle Grid configurations will be formatted within
a grid that contains 11 spaces (height) by 11 spaces (width).

F. Each word will appear only once per ticket on the Crossword Puzzle
Grid.

G. Each letter will only appear once per ticket in the YOUR LETTERS
play area.

H. Each Crossword Puzzle Grid will contain the following: a) 4 sets of
3 - letter words b) 5 sets of 4 - letter words c) 3 sets of 5 - letter words d)
3 sets of 6 - letter words e) 1 set of 7 - letter words f) 2 sets of 8 - letter
words g) 1 set of 9 - letter words. h) 19 words per puzzle per ticket.

I. There will be a minimum of three (3) vowels in the YOUR LETTERS
play area.

J. The length of words found in the Crossword Puzzle Grid will range
from 3-9 letters.

K. Only words from the approved word list will appear in the Cross-
word Puzzle Grid.

L. None of the prohibited words (see attached list) will appear horizon-
tally (in either direction), vertically, (in either direction) or diagonally
(in either direction) in the CALL LETTERS play area.

M. You will never find a word horizontally (in either direction), ver-
tically (in either direction) or diagonally (in either direction) in the
YOUR LETTERS play area that matches a word in the Crossword Puz-
zle Grid.

N. Each Crossword Puzzle Grid will have a maximum number of dif-
ferent grid formations with respect to other constraints. That is, for
identically formatted Crossword puzzles (i.e. the same grid), all "ap-
proved words" will appear in every logical (i.e. 3 letter word = 3 letter
space) position, with regards to limitations caused by the actual letters
contained in each word (i.e. will not place the word ZOO in a position
that causes an intersecting word to require the second letter to be "Z",
when in fact, there are no approved words with a "Z" in the second let-
ter position).

O. No one (1) letter, with the exception of vowels, will appear more
than nine (9) times in the Crossword Puzzle grid.

P. No ticket will match eleven (11) words or more.

Q. Each ticket may only win one (1) prize.

R. Three (3) to ten (10) completed words will be revealed as per the
prize structure.

S. All non-winning tickets will contain: a) One (1) completed word
approximately 20% of the time b) Two (2) completed words approxi-
mately 80% of the time.

T. NON-WINNING TICKETS: Sixteen (16) to eighteen (18) YOUR
LETTERS will open at least one (1) letter in the Crossword Puzzle
Grid.
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U. NON-WINNING TICKETS: At least 15% of tickets will open at
least one (1) letter in the Crossword Puzzle Grid with all 18 letters.

V. NON-WINNING TICKETS 100% of the tickets will have at least
five (5) words as a near-win. A near win is defined as a word with
all letters less one (1) revealed in the Crossword Puzzle Grid. (For
example, using the word EYE and EAGLE. If missing the letter "E"
these words would be considered a near-win).

2.3 Procedure for Claiming Prizes.

A. To claim a "$35,000 CROSSWORD" Instant Game prize of $3.00,
$5.00, $10.00, $20.00, $100, or $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $100 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "$35,000 CROSSWORD" Instant Game prize of $5,000
or $35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "$35,000 CROSSWORD" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$35,000
CROSSWORD" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "$35,000 CROSSWORD" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 454. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 454 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 454, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.
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TRD-200404525
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 14, 2004

♦ ♦ ♦
Instant Game No. 473 "Cash Connection"

1.0 Name and Style of Game.

A. The name of Instant Game No. 473 is "CASH CONNECTION".
The play style is "key number match with prize legend".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 473 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 473.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 01, 02, 03,
04, 05, 06, 07, 08, 09, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41,
42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59 and
60.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $6.00, $9.00, $12.00, $18.00 or
$20.00.

H. Mid-Tier Prize - A prize of $40.00, $100 or $200.

I. High-Tier Prize- A prize of $30,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (473), a seven (7) digit pack number, and

a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 473-0000001-000.

L. Pack - A pack of "CASH CONNECTION" Instant Game tickets
contains 250 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of one (1). There will be 2 fanfold configurations for this
game. Configuration A will show the front of ticket 000 and the back
of ticket 124. Configuration B will show the back of ticket 000 and the
front of ticket 124.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"CASH CONNECTION" Instant Game No. 473 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "CASH CONNECTION" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 14 (four-
teen) Play Symbols. A player must reveals all 14 (fourteen) YOUR
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NUMBERS play symbols, then find the corresponding YOUR NUM-
BERS play symbols on the CASH BOX. If a player finds three (3) or
more CASH BOX NUMBERS that are touching (vertical, horizontal
or diagonal line), the player wins prize indicated in PRIZE LEGEND.
No portion of the display printing nor any extraneous matter whatso-
ever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 14 (fourteen) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 14
(fourteen) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 14 (fourteen) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 14 (fourteen) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file
at the Texas Lottery; and the Pack-Ticket Number must be printed in
the Pack-Ticket Number font and must correspond precisely to the art-
work on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate Your Number play symbols on a ticket.

C. No duplicate play symbols in the Cash Box play area on a ticket.

D. There will be a minimum of 12 matched Your Numbers on all tickets.

E. The combination of matched Cash Box numbers will only appear as
dictated by the prize structure.

2.3 Procedure for Claiming Prizes.

A. To claim a "CASH CONNECTION" Instant Game prize of $3.00,
$6.00, $9.00, $12.00, $18.00, $20.00, $40.00, $100 or $200, a claimant
shall sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas Lot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $40.00, $100 or $200
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "CASH CONNECTION" Instant Game prize of $30,000,
the claimant must sign the winning ticket and present it at one of the
Texas Lottery’s Claim Centers. If the claim is validated by the Texas
Lottery, payment will be made to the bearer of the validated winning
ticket for that prize upon presentation of proper identification. When
paying a prize of $600 or more, the Texas Lottery shall file the appro-
priate income reporting form with the Internal Revenue Service (IRS)
and shall withhold federal income tax at a rate set by the IRS if re-
quired. In the event that the claim is not validated by the Texas Lottery,
the claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "CASH CONNECTION" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
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D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "CASH
CONNECTION" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "CASH CONNECTION" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately 6,
000,000 tickets in the Instant Game No. 473. The approximate number
and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 473 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 473, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200404495
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 12, 2004

♦ ♦ ♦
Instant Game No. 476 "Sapphire Blue 7’s"

1.0 Name and Style of Game.

A. The name of Instant Game No. 476 is "SAPPHIRE BLUE 7’S".
The play style is "key symbol match with doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 476 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 476.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5, 6,
, 8, 9, 10, 11, 12, 13, 14, 15, $1.00, $2.00, $4.00, $5.00, $10.00, $20.00,
$50.00, $200, $1,000 or $25,000. The possible blue play symbols are:
1, 2, 3, 4, 5, 6,, 8, 9, 10, 11, 12, 13, 14 or 15.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
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G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $8.00, $10.00,
$12.00 or $20.00.

H. Mid-Tier Prize - A prize of $50.00 or $200.

I. High-Tier Prize- A prize of $1,000 or $25,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (476), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 476-0000001-000.

L. Pack - A pack of "SAPPHIRE BLUE 7’S" Instant Game tickets con-
tains 250 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of two (2). Tickets 000 and 001 will be on the top page; tickets
002 and 003 on the next page; etc.; and tickets 248 and 249 will be on
the last page. Please note the books will be in a A- B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SAPPHIRE BLUE 7’S" Instant Game No. 476 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "SAPPHIRE BLUE 7’S" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 32
(thirty-two) Play Symbols. If a player reveals a black "7" play symbol
the player will win prize indicated. If a player reveals a blue "7" play
symbol the player will win double the prize indicated for that symbol.
No portion of the display printing nor any extraneous matter whatso-
ever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 32 (thirty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 32
thirty-two) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 32 (thirty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 32 (thirty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No more than one pair of non-winning prize symbols on a ticket.

C. No duplicate non-winning play symbols on a ticket regardless of
color.

D. Every ticket will have a minimum of three and maximum of seven
blue play symbols to prevent pick out.
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E. The black 7 (auto win) play symbol and blue 7 (doubler) play symbol
will only appear as dictated by the prize structure.

F. The blue 7 (doubler) play symbol may only appear once on a ticket.

G. All prize symbols and their captions will only be imaged in black.

J. Non-winning play symbols and captions will appear in both black
and blue imaging.

K. Winning play symbols will only appear in the color designated by
the prize structure.

2.3 Procedure for Claiming Prizes.

A. To claim a "SAPPHIRE BLUE 7’S" Instant Game prize of $2.00,
$4.00, $5.00, $8.00, $10.00, $12.00, $20.00, $50.00 or $200, a claimant
shall sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $50.00
or $200 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas Lottery Retailer shall provide the claimant with a
claim form and instruct the claimant on how to file a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notified promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.

B. To claim a "SAPPHIRE BLUE 7’S" Instant Game prize of $1,000
or $25,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "SAPPHIRE BLUE 7’S" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "SAP-
PHIRE BLUE 7’S" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "SAPPHIRE BLUE 7’S" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
9,000,000 tickets in the Instant Game No. 476. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 476 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 476, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200404496
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 12, 2004

♦ ♦ ♦
Instant Game No. 487 "$300,000 Casino Thrills"

1.0 Name and Style of Game.

A. The name of Instant Game No. 487 is "$300,000 CASINO
THRILLS". The play style in the game BLACKJACK is "yours beats
theirs". The play style in the game SLOTS is "key symbol match".
The play style in the game ROULETTE is "key number match". The
play style in the game "7-11" is "add-up"

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 487 shall be $10.00 per ticket.

1.2 Definitions in Instant Game No. 487.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, $1.00, $2.00, $3.00, $4.00, $5.00, $10.00,
$15.00, $20.00, $25.00, $30.00, $50.00, $90.00, $100, $200, $250,
$500, $1,000, $2,000, $3,000, $5,000, $15,000, $30,000, $300,000,
CHERRIES SYMBOL, MELON SYMBOL, BANANA SYMBOL,
STAR SYMBOL, LEMON SYMBOL, HORSESHOE SYMBOL,
GOLD BAR SYMBOL, 7 SYMBOL, CROWN SYMBOL, 1 DICE
SYMBOL, 2 DICE SYMBOL, 3 DICE SYMBOL, 4 DICE SYMBOL,
5 DICE SYMBOL and 6 DICE SYMBOL.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit security number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $10.00 or $20.00.

H. Mid-Tier Prize - A prize of $30.00, $50.00, $100 or $500.

I. High-Tier Prize- A prize of $1,000, $30,000, or $300,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (487), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be: 487-0000001-000.

L. Pack - A pack of "$300,000 CASINO THRILLS" Instant Game tick-
ets contains 75 tickets, packed in plastic shrink-wrapping and fanfolded

in pages of one (1). The packs will alternate. One will show the front
of ticket 000 and back of 074 while the other fold will show the back
of ticket 000 and front of 074.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$300,000 CASINO THRILLS" Instant Game No. 487 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "$300,000 CASINO THRILLS" Instant Game is
determined once the latex on the ticket is scratched off to expose 63
(sixty-three) play symbols. In Game BLACKJACK, if YOUR HAND
play symbols beats the DEALER’S HAND play symbols within the
same game, win prize indicated for that game. In the game SLOTS,
if a player reveals three (3) identical play symbols in the same spin,
win prize indicated in the corresponding prize legend. In the game
ROULETTE, if a player matches YOUR NUMBER to any WHEEL
NUMBER in the same wheel, win prize indicated for that game. In the
game "7-11" if the dice total adds up to 7 or 11 within one ROLL, the
player will win prize corresponding for that ROLL. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.
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2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 63(sixty-three) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 63
(sixty-three) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 63 (sixty-three) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;

17. Each of the 63(sixty-three) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Although not all prize symbols may be won in all locations, all may
appear in non-winning prize locations.

C. Game Blackjack: No ties between Your Hand and the Dealer’s
Hand.

D. Game Blackjack: No duplicate non-winning Your Hand play sym-
bols.

E. Game Blackjack: No duplicate non-winning prize symbols.

F. Game Blackjack: No identical games on a ticket (i.e. 17 and 18 in
Game 1 and 17 and 18 in Game 2, 3 or 4).

G. Game Slots: No duplicate non-winning spins in any order.

H. Game Slots: No 3 like non-winning symbols in a vertical or diagonal
line.

I. Game Slots: Non-winning Slots tickets will contain no more than 4
of the same play symbol.

J. Game Roulette: No duplicate non-winning prize symbols between
the (three) 3 wheels.

K. Game Roulette No duplicate non-winning Wheel Numbers play
symbols within a wheel.

L. Game Roulette No duplicate Your Number play symbols.

M. Game Roulette No prize amount in a non-winning spot will corre-
spond with the Your Number play symbol (i.e. 5 and $5).

N Game Roulette on-winning prize symbols will never be the same as
the winning prize symbol(s).

O. Game 7-11: No duplicate non-winning prize symbols.

Q. Game 7-11:No duplicate non-winning rolls in any order.

2.3 Procedure for Claiming Prizes.

A. To claim a "$300,000 CASINO THRILLS" Instant Game prize of
$10.00, $20.00, $30.00, $50.00, $100, or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.
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B. To claim a "$300,000 CASINO THRILLS" Instant Game prize of
$1,000, $30,000 or $300,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the claim
is validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

C. As an alternative method of claiming a "$300,000 CASINO
THRILLS" Instant Game prize, the claimant must sign the winning
ticket, thoroughly complete a claim form, and mail both to: Texas Lot-
tery Commission, Post Office Box 16600, Austin, Texas 78761-6600.
The risk of sending a ticket remains with the claimant. In the event
that the claim is not validated by the Texas Lottery, the claim shall be
denied and the claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

F. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.F of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$300,000
CASINO THRILLS" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "$300,000 CASINO THRILLS" Instant
Game, the Texas Lottery shall deposit the amount of the prize in a cus-
todial bank account, with an adult member of the minor’s family or the
minor’s guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately 5,
040,000 tickets in the Instant Game No. 473. The approximate number
and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 473 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 473, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200404497
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 12, 2004

♦ ♦ ♦
Instant Game No. 490 "Wild 8’s"

1.0 Name and Style of Game.

A. The name of Instant Game No. 490 is "WILD 8’S". The play style
is "row/column/diagonal with bonus"

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 490 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 490.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 2, 3, 4, 5,
6, 7, 8, 9, $1.00, $2.00, $3.00, $8.00, $16.00 $24.00, $100, $800, 2
TIMES SYMBOL, 3 TIMES SYMBOL and NO BONUS SYMBOL.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $6.00, $8.00, $16.00
or $24.00.

H. Mid-Tier Prize - A prize of $48.00 or $100.

I. High-Tier Prize- A prize of $800.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (490), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 490-0000001-000.

L. Pack - A pack of "WILD 8’S" Instant Game tickets contains 250
tickets, packed in plastic shrink-wrapping and fanfolded in pages of
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five (5). Tickets 000 and 004 will be on the top page; tickets 005 and
009 on the next page; etc.; and tickets 245 and 249 will be on the last
page. A ticket will be folded over on both the front and back of the
book so both ticket art and backs are displayed in the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WILD 8’S" Instant Game No. 490 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "WILD 8’S" Instant Game is determined once the
latex on the ticket is scratched off to expose 11 (eleven) Play Symbols.
If a player reveals three (3) "8" play symbols in any row, column or
diagonal the player will win prize indicated in PRIZE BOX. If a player
reveals a "2 TIMES" play symbol in the BONUS BOX play area the
player will win double the PRIZE amount indicated. If a player reveals
a "3 TIMES" play symbol in the BONUS BOX play area the player will
win triple the PRIZE amount indicated. No portion of the display print-
ing nor any extraneous matter whatsoever shall be usable or playable
as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 11 (eleven) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 11
(eleven) Play Symbols under the latex overprint on the front portion of

the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 11 (eleven) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 11 (eleven) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. No ticket will contain three (3) or more of a kind other than the 8
symbol.

B. Every ticket will contain at least four 8’s.

C. The 2 TIMES and 3 TIMES bonus symbols will only appear on
intended winners as dictated by the prize structure.

2.3 Procedure for Claiming Prizes.

A. To claim a "WILD 8’S" Instant Game prize of $1.00, $2.00, $3.00,
$6.00, $8.00, $16.00, $24.00, $48.00 or $100, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $48.00 or $100 ticket.
In the event the Texas Lottery Retailer cannot verify the claim, the
Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
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procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "WILD 8’S" Instant Game prize of $800, the claimant
must sign the winning ticket and present it at one of the Texas Lot-
tery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "WILD 8’S" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "WILD
8’S" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "WILD 8’S" Instant Game, the Texas Lottery
shall deposit the amount of the prize in a custodial bank account, with
an adult member of the minor’s family or the minor’s guardian serving
as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
15,120,000 tickets in the Instant Game No. 490. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 490 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 490, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200404498
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 12, 2004

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for an Amendment to a Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of an application on July 9, 2004,
for an amendment to a certificate of operating authority to reflect
a change in service area, pursuant to Public Utility Regulatory Act
(PURA) §§54.101 - 54.105.

Docket Title and Number: Application of Panhandle Telecommuni-
cation Systems, Incorporated for an Amendment to its Certificate of
Operating Authority, Docket Number 29933 before the Public Utility
Commission of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than July 28, 2004. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 29933.

TRD-200404504
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: July 13, 2004

♦ ♦ ♦
Notice of Contract Award

The Public Utility Commission of Texas (commission) announces that
it has entered into a major consulting services contract with J. P. Mor-
gan Securities Incorporated, a Delaware Corporation with a princi-
pal place of business at 270 Park Avenue, 48th Floor, New York, NY
10017. This notice is being published to ensure the same public no-
tice under the provisions of the Texas Government Code Annotated
§2254.030 as that required for major contracts for "consulting services"
as that term is defined under the provisions of Texas Government Code
Annotated §2254.002(2).

Under Public Utility Regulatory Act, Texas Utilities Code Annotated
§39.262(h)(3), the commission has a statutory duty to quantify the
amount of stranded costs for electric utility companies. The purpose
of Contract Number 473-04-6518 is to assist the commission by ac-
quiring the services of a valuation advisor related to the determination
of a control premium for valuation of electric utility stranded costs for
Texas Genco. The contract amount for services to be performed by J.
P. Morgan Securities Incorporated is six million dollars ($6,000,000).
This amount is all-inclusive, including among other cost items all ex-
penses relating to travel and testimony.
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The initial contract performance period begins June 23, 2004 and ex-
pires on August 31, 2004. The commission shall have the option to
renew the contract at the end of the initial term for three additional
one-year terms.

The commission’s contact person relating to this contract is Robert
Saathoff, CPA, Chief Fiscal Officer, who may be reached at the Pub-
lic Utility Commission of Texas, 1701 North Congress Avenue, P.O.
Box 13326, Austin, Texas 78711-3326, (512) 936- 7065. Hearing and
speech-impaired individuals with text telephone (TTY) may contact the
commission at (512) 936-7136 or toll-free 1-800-735-298.

TRD-200404505
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: July 13, 2004

♦ ♦ ♦
Notice of Petition of AEP Texas Central Company for Annual
Billing Authorization and for Revision of EMC Tariff

Notice is given to the public of AEP Texas Central Company’s petition
filed with the Public Utility Commission of Texas (commission) on July
7, 2004 for annual billing authorization and for revision to its "Rider
EMC" tariff pursuant to Public Utility Regulatory Act, Texas Utilities
Code Annotated §39.252 (Vernon 1998 & Supplement 2004) (PURA).

Docket Title and Number: Petition of AEP Texas Central Company for
Annual Billing Authorization and for Revision of EMC Tariff, Docket
Number 29926.

The Application: AEP Texas Central Company (TCC) filed a petition
for Annual Billing Authorization and for Revision of its "Rider EMC"
tariff. TCC stated that the petition is filed as a result of a stranded
costs reimbursement agreement (Agreement) reached by TCC and San
Patricio Electric Cooperative, Incorporated (SPEC) to address recovery
of stranded costs from customers who switch from TCC to SPEC within
the overlapping service areas of TCC and SPEC.

Persons wishing to comment on this application should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll-free
at 1-888-782-8477. Hearing and speech-impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136 or
toll-free 1-800-735- 2989. All correspondence should refer to Docket
Number 29926.

TRD-200404515
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: July 13, 2004

♦ ♦ ♦
Notice of Petition Requesting Relief of Provider of Last Resort
(POLR) Designation Pursuant to PURA §54.302

Notice is given to the public of SBC Texas’ (SBC) petition filed with the
Public Utility Commission of Texas (commission) on March 16, 2004,
requesting relief of its designation as the provider of last resort in cer-
tain specified geographic areas which SBC asserts are currently served
exclusively by Advantex Communications (Advantex) in the Dallas/Ft.
Worth metropolitan area. This petition is filed pursuant to Public Util-
ity Regulatory Act (PURA) §54.302.

Docket Style and Number: Petition of Southwestern Bell Telephone,
L.P. dba SBC Texas for an Order Relieving it of its Designation as
the Provider of Last Resort in Area Served Exclusively by Advantex
Communications. Docket Number 29472.

The Application: SBC is requesting relief of its designation as the
provider of last resort in certain specified geographic areas which SBC
asserts are currently served exclusively by Advantex in the Dallas/Ft.
Worth metropolitan area. SBC is the "provider of last resort" through-
out much of the Dallas/Ft. Worth Metroplex. PURA §54.301(2) de-
fines "provider of last resort" as a certificated telecommunications util-
ity that must offer basic local telecommunications service throughout
a defined geographic area.

Currently, if you live in one of these areas where SBC is designated
as the provider of last resort, SBC is legally obligated to provide tele-
phone service to you if you request service from SBC, even if SBC
currently does not have the wires in place to serve you. SBC’s petition
asserts that, in numerous residential subdivisions in or near McKinney,
Allen, Frisco, Aubrey, and Prosper, SBC is the "provider of last re-
sort" but does not have adequate wires in place to serve the residents.
Instead, according to the petition, these subdivisions currently are be-
ing served by Advantex and potentially other telephone providers that
do have wires in place to provide telephone service to the residents.
SBC has requested to be relieved of its "provider of last resort" obliga-
tion and to transfer its "provider of last resort" obligation to Advantex
in each of these subdivisions. If SBC’s request is granted, Advantex
would become the provider of last resort in these subdivisions and SBC
would be permitted, but not required, to serve residents in these sub-
divisions. A listing of the subdivisions affected by SBC’s request can
be found on pages 9 - 11 of the document located on the following
website: http://interchange.puc.state.tx.us/WebApp/Interchange/Doc-
uments/29472_1_430865.PDF.

Persons wishing to comment or intervene in the above-referenced pro-
ceeding should contact the Public Utility Commission of Texas, no later
than July 29, 2004, by mail at P.O. Box 13326, Austin, Texas 78711-
3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-8477.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136 or toll-free 1-800-735-
2989. All correspondence should refer to Project Number 29472.

TRD-200404503
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: July 13, 2004

♦ ♦ ♦
Texas Residential Construction Commission
Notice of Applicant for Registration as Arbitrator

The commission adopted rules regarding the registration and certifi-
cation of arbitrators at 10 TAC §§318.20-318.32. These rules were
adopted under new Chapter 417, Property Code (Act effective Sept. 1,
2003, 78th Leg., R.S., ch. 458, §1.01), which provides that the com-
mission establish eligibility requirements and procedures for a person
to be certified by the commission as a residential construction arbitra-
tor and that the commission maintain a list of certified arbitrators and
make that list available to the public. The commission rules can be
found on the commission’s website at www.trcc.state.tx.us
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10 TAC §318.22 requires the commission to publish in the Texas Reg-
ister notice of the application of each person seeking to become regis-
tered under this subchapter. The commission will accept public com-
ment on each application for twenty-one (21) days after the date of
publication of the notice.

Pursuant to 10 TAC §318.22 the commission hereby notices the appli-
cation of:

Raymond A. Risk, Jr., 602 W. 13th St., Austin, TX 78701-1705. Mr.
Risk has asserted that he meets the requirements of certification and
that he has at least five years of experience conducting arbitrations be-
tween homeowners and builders involving construction defects.

Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, TX 78711-3144. Com-
ments regarding this application will be accepted for twenty-one days
following the date of publication of this notice in the Texas Register.
Thereafter, the comments will not be considered as timely filed.

TRD-200404466
Susan Durso
General Counsel
Texas Residential Construction Commission
Filed: July 9, 2004

♦ ♦ ♦
Notice of Applicant for Registration as Arbitrator

The commission adopted rules regarding the registration and certifi-
cation of arbitrators at 10 TAC §§318.20-318.32. These rules were
adopted under new Chapter 417, Property Code (Act effective Sept. 1,
2003, 78th Leg., R.S., ch. 458, §1.01), which provides that the com-
mission establish eligibility requirements and procedures for a person
to be certified by the commission as a residential construction arbitra-
tor and that the commission maintain a list of certified arbitrators and
make that list available to the public. The commission rules can be
found on the commission’s website at www.trcc.state.tx.us

10 TAC §318.22 requires the commission to publish in the Texas Reg-
ister notice of the application of each person seeking to become regis-
tered under this subchapter. The commission will accept public com-
ment on each application for twenty-one (21) days after the date of
publication of the notice.

Pursuant to 10 TAC §318.22 the commission hereby notices the appli-
cation of:

Michael W. Johnston, 307 W. 7th Street, Fort Worth, Texas 76102. Mr.
Johnston has asserted that he meets the requirements of certification
and that he has at least five years of experience conducting arbitrations
between homeowners and builders involving construction defects.

Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, TX 78711-3144. Com-
ments regarding this application will be accepted for twenty-one days
following the date of publication of this notice in the Texas Register.
Thereafter, the comments will not be considered as timely filed.

TRD-200404467
Susan Durso
General Counsel
Texas Residential Construction Commission
Filed: July 9, 2004

♦ ♦ ♦

Office of Rural Community Affairs
Notice for Request for Proposal to Procure the Services of a
Qualified Independent Consultant to Develop and Produce an
Educational and Informational CD ROM

Introduction

The Office of Rural Community Affairs (Office) is seeking to procure
the services of a qualified independent consultant to develop and pro-
duce an educational and informational CD Rom that will:

Educate community leaders on how to successfully recruit primary care
professionals to rural communities in Texas

Educate community leaders on successful and innovative retention
strategies

Inform community leaders about the many services and assistance pro-
grams that the Office provides to rural communities

Provide primary care professionals with basic information on practice
management and starting a new practice

Educate primary care professionals about the many opportunities that
exist for those that are willing to practice in rural Texas communities

Inform primary care professionals about the many services and finan-
cial assistance programs that the Office and other state and federal
agencies offer to rural practitioners

Encourage and influence primary care professionals to practice in rural
Texas; and

Position the Office as one of the primary resources for rural healthcare
recruitment and rural community assistance in Texas.

Authority

The Office of Rural Community Affairs is the federally designated
Texas State Office of Rural Health by the Health Resources and Ser-
vices Administration’s (HRSA) Office of Rural Health Policy (ORHP).
The Office of Rural Community Affairs administers the Texas Rural
Hospital Flexibility (Flex) Program. The authority for this program
is §487.051 (8-9), Texas Government Code. This RFP is issued pur-
suant to the provisions of the Professional and Consulting Services Act,
Texas Government Code, §2254.021 et seq., VTCA.

Recruitment CD ROM Purpose

The Office is one of the state’s primary resources for information, guid-
ance, and placement of healthcare professionals in rural Texas. As
such, the Office seeks to develop an educational tool (CD Rom) that
will facilitate successful recruitment interactions between rural com-
munities and interested primary care professionals. The primary pur-
pose and goals for the educational tool are:

To educate and inform rural community leaders in how to use their com-
munity’s unique qualities to attract qualified primary care providers

To educate and inform rural communities on basic marketing tech-
niques and resources that will assist them in reaching and recruiting
qualified primary care professionals

To educate rural communities on how to use financial incentives pro-
vided by the Office and other state and federal agencies or initiatives
to bolster their recruitment and retention efforts

To educate rural community leaders on how to think like recruiters, to
go the extra mile to recruit families - not just employees - and to lay
a strong foundation that will foster long term working relationships;
AND
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To influence and encourage primary care professionals to practice in
rural Texas communities

To educate primary care professionals about the distinct advantages
to choosing to practice in rural Texas (i.e., quality of life, community
status, better patient relationships etc.)

To educate primary care professionals about placement and financial
assistance provided through the Office and other state and federal agen-
cies or initiatives

To guide and instruct primary care professionals on the basics of con-
tract negotiations

To guide and instruct primary care professionals on the basics of start-
ing a new practice

To guide and instruct primary care professionals on choosing the "right"
community and practice opportunity that meets their unique needs

To serve as a marketing vehicle and promotional tool for the Office and
the grant programs that it manages

To position the Office as one of the primary resources for recruiting
primary care professionals in rural Texas via widespread distribution
of the CD Rom; and

To accomplish and deliver the above-noted functions in a reproducible
CD Rom format

Recruitment CD Rom Contents

The Recruitment CD Rom will:

Contain a "dual track" program that incorporates two independent
learning environments

A "Community Track" that provides guidance, in-depth information,
and education on innovative recruitment and retention strategies for
rural communities; and

A "Professional Track" that provides guidance, in-depth information,
and education on establishing practices and careers in rural Texas com-
munities

Incorporate exercises and scoring mechanisms for both tracks that en-
hance the learning experience and functionality of the CD Rom (i.e.,
temporarily save user information, gauge user knowledge on specific
topics, generate reports and feedback on specific topics, print samples
and other learning documents, etc.)

Incorporate rich text, multi-media mechanisms, and intuitive naviga-
tion tools to create a multi-sensory learning experience

Recruitment CD Rom Technical Specifications

Be developed for PC compatibility based on current technology, i.e.,

200 MHz Intel Pentium Processor or greater

Windows 95, 98, ME, 2000, XP

32 MB RAM or greater

16-bit color monitor

800x600 monitor resolution (or greater)

16-bit sound card

Have a mechanism for protecting the CD Rom content against unau-
thorized editing and other manipulation; and

Incorporate the capability to allow Internet users to download the con-
tent - or portions of the content - via the Internet

Consultant Qualification

Consultants must have demonstrable, current experience (at least five
years) in designing and producing healthcare-related educational elec-
tronic media products.

The consultant may identify, subcontract, and manage content devel-
opment with external industry experts in the following areas:

Primary care physician recruitment, contract negotiation, and new
practice management

General non-physician primary care professional recruitment

Best practices in rural community and hospital-based primary care re-
cruitment and retention methods

Availability of Funds

The Office may commit up to $43,552.00 through the Flex Program to
support the development and production of the Recruitment CD Rom.

RFP Deadline

Proposals must be post-marked on or before August 6, 2004 AND re-
ceived by the Office by August 13, 2004 to be considered responsive.
Proposals submitted electronically or by facsimile transmission will not
be accepted. If a proposal is hand-delivered directly to the Office, re-
quest a receipt at the time of delivery to verify that it is received on or
before the due date.

The RFP is available at www.orca.state.tx.us (under the "What’s New"
section). Address questions and submit the complete, signed proposal
to:

Office of Rural Community Affairs

1700 North Congress, Suite 220

Austin, Texas 78701

512-936-6701

TRD-200404463
Robert J. "Sam" Tessen
Executive Director
Office of Rural Community Affairs
Filed: July 8, 2004

♦ ♦ ♦
Request for Proposal (RFP) - Internal Auditing Services

Purpose and Scope

The Office of Rural Community Affairs (ORCA), under authority of
the Texas Government Code, Section 2156, is soliciting proposals from
qualified entities to provide internal auditing services. These services
are required to comply with the Texas Internal Auditing Act, Chap-
ter 2102, Texas Government Code, which also details internal auditing
responsibilities. ORCA requires services that represent the best com-
bination of price and quality.

The audit work shall be accomplished in accordance with Chapter 2102
of the Texas Government Code. Section 2102.007 describes the duties
of Internal Auditor as follows:

(a) The internal auditor shall:

(1) report directly to the state agency’s governing board or the adminis-
trator of the state agency if the state agency does not have a governing
board;

(2) develop an annual audit plan;

(3) conduct audits as specified in the audit plan and document devia-
tions;

IN ADDITION July 23, 2004 29 TexReg 7225



(4) prepare audit reports;

(5) conduct quality assurance reviews in accordance with professional
standards as provided by Section 2102.011 and periodically take part
in a comprehensive external peer review; and

(6) conduct economy and efficiency audits and program results audits
as directed by the state agency’s governing board or the administrator
of the state agency if the state agency does not have a governing board.

(b) The program of internal auditing conducted by a state agency must
provide for the auditor to:

(1) have access to the administrator; and

(2) be free of all operational and management responsibilities that
would impair the auditor’s ability to review independently all aspects
of the state agency’s operation.

Services will include developing an internal audit work schedule based
on a written risk assessment of major systems and controls of ORCA
for FY 2004; a proposed internal audit plan for FY 2005; follow up
reviews on the status of implementation of internal audit recommen-
dations made during FY 2003; preparation of the Annual Internal Au-
dit Report for FY 2004; and, auditing services for selected key agency
program components and grant recipients based on the FY 2004 assess-
ment as needed. In addition to written reports, periodic oral reports to
the ORCA will be required. It is anticipated that most of the required
audit work can be accomplished at the Stephen F. Austin Building lo-
cation in Austin, Texas.

Agency Overview

ORCA is a State of Texas agency and is intended to function inde-
pendently within its statutory authority to protect the integrity of the
State of Texas and to serve the long-term public interest. Within the
framework of state law and appropriations, ORCA is responsible for
establishing policy and for the effective administration of the agency
through its Director and Executive Committee.

ORCA serves as a focal agency for the state’s community development,
economic development, and healthcare programs that target the rural
areas of Texas. The agency administers grant-related programs and
services focusing on Community Development and Rural Health.

Selection Criteria

Proposals will be evaluated using the criteria and scoring outlined be-
low. The Proposer may be requested to give a formal presentation to
the Executive Committee. Final selection will be made by the agency’s
Executive Committee.

Proposer Experience and Knowledge 35%

Quality of Management Component 30%

Quality of Task/Activity Plan 35%

Proposer Qualifications

For a proposal to be considered valid, it must contain affirmations that
the Proposer meets all requirements of the Texas Internal Auditing Act
and the State Auditor, and that the services will be provided by a Cer-
tified Public accountant with at least three (3) years of auditing expe-
rience, or by a Certified Internal Auditor with at least three (3) years
experience. The Proposer must also affirm that the services will be pro-
vided in conformance with the Texas Internal Auditing Act.

Timeline

Activity Date

RFP Available 07/23/2004

Submission of Written Proposal to ORCA By 08/20/2004 5:00 PM

Interview of Highest Rated Proposer(s) By 09/06/2004

Selection of Internal Auditor By 09/20/2004

Contract Start Date 12/01/2004

Project Completion Date 02/01/2005

Request for Proposal Availability

The RFP will be posted to the ORCA website on or about July 23,
2004. It may also be available on or about July 23rd by contacting:
Rebecca Valenzuela, Purchasing Services, Office of Rural Community
Affairs, 1700 N. Congress, Suite 220, Austin, Texas 78711. Phone:
(512) 936-6701. Email: rvalenzuela@orca.state.tx.us

TRD-200404532
Robt. J. "Sam" Tessen
Executive Director
Office of Rural Community Affairs
Filed: July 14, 2004

♦ ♦ ♦
Texas Department of Transportation
Public Notice - 2004 Program Call Border Colonia Access
Program

In accordance with 43 TAC §15.103, the Texas Department of Trans-
portation (department) issues this 2004 Program Call for proposed
projects to be considered for funding under the department’s Border
Colonia Access Program. Government Code, Chapter 1403, requires
the Texas Public Finance Authority, in accordance with requests
from the Office of the Governor, to issue general obligation bonds
and notes in an aggregate amount not to exceed $175 million, and
as directed by the department, distribute the proceeds to counties to
provide financial assistance for colonia access roadway projects to
serve border colonias. Chapter 1403 requires the Texas Transportation
Commission (commission) to establish a program to administer the
use of the proceeds of the bonds and notes.

The commission established the Border Colonia Access Program in 43
TAC §§15.100-15.106. Eligible project costs under the program are the
cost of constructing, administering, or providing drainage for a project,
including the cost of leasing equipment used substantially in connec-
tion with a project, or acquiring materials used solely in connection
with a project. Eligible project costs include the cost of:

(1) paving unpaved colonia roads;

(2) repaving or repairing paved colonia roads;

(3) acquiring materials or leasing equipment for colonia roads; and

(4) providing drainage for a colonia road.

For a project to be eligible for consideration for the program, it must
be located in an eligible county, defined as a county located in the El
Paso, Laredo, or Pharr department districts, and Terrell County, that has
adopted the model rules promulgated by the Texas Water Development
Board under Water Code, §16.343.

To be considered for funding under the program, an eligible county
must submit an application, in the form prescribed by the department,
to the district engineer of the district office responsible for the area
in which the proposed project will be implemented. The address and
telephone number of the district offices may be obtained by contacting
the department’s Transportation Planning and Programming Division
at (512) 486- 5038. The department must receive completed applica-
tions no later than 5:00 p.m., September 30, 2004.
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Applications and information regarding the program are available from
the department’s El Paso, Odessa, Laredo or Pharr district offices, by
writing the Transportation Planning and Programming Division, 125
East 11th Street, Austin, Texas 78701-2483, or from the department’s
website at:

http://www.dot.state.tx.us

TRD-200404526
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: July 14, 2004

♦ ♦ ♦
Texas Workers’ Compensation Commission
Correction of Error

The Texas Workers’ Compensation Commission adopted §134.800 and
§134.802, which were published in the July 2, 2004 issue of the Texas
Register.

The preamble for §134.800 and §134.802 contained errors as indicated
below:

Page 6304, left column, 3rd full paragraph, last sentence. The para-
graph should end with the following: "Insurance carriers shall be pre-
pared to submit this data on or after January 1, 2005. The commission’s
Executive Director may inform the carriers by advisory of any change
in the implementation date and instructions regarding submission of
the data."

TRD-200404541

♦ ♦ ♦
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee. The Medical Review Division is
currently accepting applications for the following Medical Advisory
Committee vacancies:

Primary

*Public Health Care Facility

Alternate

*Public Health Care Facility Representative

*Dentist

*Pharmacist,

*Employer

*General Public 1

In addition to these current vacancies, applications are being accepted
for several other positions that will expire on August 31, 2004, leaving
the following vacancies:

Primary

*Podiatrist

*Registered Nurse

Alternate

*Medical Doctor

*Physical Therapist

*Podiatrist

*Registered Nurse

*General Public Representative 2

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence,
the alternate member must attend all meetings to which the primary
member is appointed. Requirements and responsibilities of members
are established in the Procedures and Standards for the Medical
Advisory Committee as adopted by the Commission.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www.twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator, at 512-
804-4855 or R. L. Shipe, Director, Medical Review, at 512-804-4802.
The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.
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The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate: a. Preparation of a suitable agenda. b.
Planning MAC activities. c. Establishing meeting dates and calling
meetings. d. Establishing subcommittees. e. Recommending MAC
members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.
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MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200404516
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: July 13, 2004

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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