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Appointments

Appointments for October 21, 2004

Appointed to the Abraham Lincoln Bicentennial Commission, as a
member of the Governor’s Council, for a term at the pleasure of the
Governor, Dr. H. W. Brands of Austin.

Appointed to the Texas Department of Criminal Justice Advisory Com-
mittee on Offenders with Medical or Mental Impairments, pursuant to
SB 591, 78th Legislature, Regular Session, for a term to be decided by
lot at the first meeting, Christopher C. Kirk of Bryan.

Appointed to the Texas Department of Criminal Justice Advisory Com-
mittee on Offenders with Medical or Mental Impairments, pursuant to
SB 591, 78th Legislature, Regular Session, for a term to be decided by
lot at the first meeting, Eulon Ross Taylor, M.D. of Lubbock.

Appointed to the Texas Department of Criminal Justice Advisory Com-
mittee on Offenders with Medical or Mental Impairments, pursuant to
SB 591, 78th Legislature, Regular Session, for a term to be decided by
lot at the first meeting, John Martin Bradley of Georgetown.

Appointed to the State Employee Charitable Campaign Policy Com-
mittee for a term to expire January 1, 2006, Deryl S. Creekmur of
Austin (replacing Robert Skaggs of Galveston whose term expired).

Appointed to the State Employee Charitable Campaign Policy Com-
mittee for a term to expire January 1, 2006, Veronda L. Durden of
Austin (replacing Mary Goldwater of Round Rock whose term ex-
pired).

Appointed to the State Employee Charitable Campaign Policy Com-
mittee for a term to expire January 1, 2006, David Wayne Standlee, Sr.
of Huntsville (Reappointment).

Appointed to the Capital Area Regional Review Committee for a term
to expire January 1, 2006, Floyd Cooley, Commissioner, of Johnson
City (replacing O. J. Wade).

Appointed to the Nortex Regional Review Committee for a term to ex-
pire January 1, 2006, James D. Coltharp, Judge, of Seymour (replacing
Carolyn McDermott).

Appointed to the Nortex Regional Review Committee for a term to
expire January 1, 2006, Carolyn Sue Cox Steinberger, Mayor, of
Windthorst (replacing Max Wood).

Appointed to the Nortex Regional Review Committee for a term to
expire January 1, 2006, Dale M. Eaton, Mayor Pro-tem, of Quanah
(replacing Ann Sparkman).

Appointments for October 26, 2004

Appointed to the San Jacinto River Authority Board of Directors for a
term to expire October 16, 2009, John H. Stibbs, Jr. of The Woodlands
(replacing John Draper who resigned).

Appointed as Presiding Judge of the Sixth Administrative Judicial Re-
gional for a term to expire four years from date of qualification, Stephen
B. Ables, Judge, of Kerrville (Judge Ables is being reappointed).

Appointed as Presiding Judge of the Ninth Administrative Judicial Re-
gion for a term to expire four years from date of qualification, Kelly G.
Moore, Judge, of Brownfield (Judge Moore is being reappointed).

Rick Perry, Governor

TRD-200406580

♦ ♦ ♦
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Request for Opinions

RQ-0281-GA

Requestor:

The Honorable Robert E. Talton

Chair, Urban Affairs Committee

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Applicability of section 643.204 of the Transportation Code to a
municipality that regulates nonconsent towing (Request No. 0281-GA)

Briefs requested by November 28, 2004

RQ-0282-GA

Requestor:

The Honorable Troy Fraser

Chair, Business and Commerce Committee

Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Status of persons promoted under the civil service statutes to fill
positions of officers on military leave of absence (Request No. 0282-
GA)

Briefs requested by November 28, 2004

RQ-0283-GA

Not published - Request will be withdrawn by Requestor

RQ-0284-GA

Requestor:

The Honorable Leticia Van de Putte, R.Ph.

Chair, Veteran Affairs and Military Installations Committee

Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Whether land leased by the United States Army to a private corpo-
ration that provides military housing is subject to ad valorem taxation
(Request No. 0284-GA)

Briefs requested by November 29, 2004

RQ-0285-GA

Requestor:

The Honorable Bill Hill

Dallas County District Attorney

Administration Building, 5th Floor

411 Elm Street, Suite 500

Dallas, Texas 75202-3384

Re: Constitutionality of section 6.025(d) of the Tax Code, which re-
quires a chief appraiser to use the lowest appraisal value of property
located in more than one appraisal district (Request No. 0285-GA)

Briefs requested by December 1, 2004

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/463-2110.

TRD-200406600
Nancy S. Fuller
Assistant Attorney General
Office of the Attorney General
Filed: November 3, 2004

♦ ♦ ♦
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TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts adopts on an emergency
basis the repeal and replacement of §35.2, concerning A Guide
to Programs and Services. Elsewhere in this issue of the Texas
Register, the Texas Commission on the Arts contemporaneously
proposes the repeal and replacement of §35.2 for permanent
adoption.

The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended September 2004.

This section is adopted on an emergency basis to enable the
Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.

13 TAC §35.2

(Editor’s note: The text of the following emergency adopted repeal will
not be published. The section may be examined in the offices of the
Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is adopted on an emergency basis under the Govern-
ment Code, §444.009, which provides the Texas Commission on
the Arts with the authority to make rules and regulations for its
government and that of its officers and committees.

§35.2. A Guide to Programs and Services.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406491
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Effective Date: November 1, 2004
Expiration Date: February 27, 2005
For further information, please call: (512) 936-6564

♦ ♦ ♦
13 TAC §35.2

The new section is adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.

§35.2. A Guide to Programs and Services.

The commission adopts by reference A Guide to Programs and
Services (revised October 2004). This document is published by and
available from the Texas Commission on the Arts, P.O. Box 13406,
Austin, Texas 78711. This document is also available on line at
www.arts.state.tx.us.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406492
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Effective Date: November 1, 2004
Expiration Date: February 27, 2005
For further information, please call: (512) 936-6564

♦ ♦ ♦
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TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
The Texas Commission on the Arts proposes the repeal and re-
placement of §35.2, concerning A Guide to Programs and Ser-
vices. Elsewhere in this issue of the Texas Register, the Texas
Commission on the Arts contemporaneously adopts the repeal
and replacement of §35.2 on an emergency basis.

The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended September 2004.

Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the section is in effect there will be no fiscal implications
for state or local government as a result of enforcing the section.

Ms. Beck also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There is no antici-
pated economic cost to persons who are required to comply with
the section as proposed. There will be no effect to small or micro
businesses.

Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

13 TAC §35.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Government Code, §444.009,
which provides the Texas Commission on the Arts with the au-
thority to make rules and regulations for its government and that
of its officers and committees.

No other statute, code, or article is affected by this proposal.

§35.2. A Guide to Programs and Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406493
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 936-6564

♦ ♦ ♦
13 TAC §35.2

The new section is proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

No other statute, code, or article is affected by this proposal.

§35.2. A Guide to Programs and Services.

The commission adopts by reference A Guide to Programs and
Services (revised December 2004). This document is published by
and available from the Texas Commission on the Arts, P.O. Box
13406, Austin, Texas 78711. This document is also available on line
at www.arts.state.tx.us.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406494
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 936-6564

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 214. VOCATIONAL NURSING
EDUCATION
22 TAC §§214.1 - 214.13
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The Board of Nurse Examiners proposes the adoption of new
chapter 214, §§214.1 - 214.13, of 22 Texas Administrative Code,
concerning Vocational Nursing Education. Effective February 1,
2004, the Board of Nurse Examiners and the Board of Voca-
tional Nurse Examiners were merged into one agency, the Board
of Nurse Examiners. The Board of Vocational Nurse Examiners
ceased to exist as an agency. House Bill 1483, passed by the
78th Regular Legislative Session, was the legislative action that
implemented the consolidation. HB 1483 changed the Board’s
function of "accrediting" nursing education programs to "approv-
ing" nursing education programs. Concurrent with this proposed
adoption is the proposed repeal of the existing chapter 233 (Ed-
ucation) which addresses vocational nursing education and the
current chapter 215 (Nurse Education) which is applicable to pro-
fessional nursing education. A new chapter 215 is simultane-
ously being proposed for adoption.

At the April 2004 Board meeting which was the first meeting of
the board since the merger, the board instructed the Advisory
Committee on Education (ACE) to review chapter 233 (Voca-
tional Nursing) Education to determine how this rule would in-
terface with the current chapter 215 (Professional) Nurse Edu-
cation. ACE members include representatives from organiza-
tions and educational institutions representing both vocational
and professional nursing education and practice and this com-
mittee is responsible for identifying, studying, and analyzing is-
sues in the education and practice arenas that have impacted,
or may potentially impact, the regulation of nursing education in
Texas. The consolidation of the two boards created a need to
promulgate rules applicable to vocational and professional nurs-
ing education programs.

ACE met on August 17, 2004, to formulate new rule language
that addressed standards for vocational and professional nursing
education. It reviewed the wording and intent of existing chapters
215 and 233 and determined that nursing education programs
would be best served by having a separate rule, as occurred
with the development of chapter 219, Advanced Practice Nurse
(APN) Education. The members drafted language for the new
chapters 214 and 215 and used the best wording from the ex-
isting chapters 233 and 215, but tried to maintain the essential
integrity of the present chapters.

The language in the proposed chapter 214 addresses educa-
tional standards specific to vocational nursing education. The
proposed new rule has been reorganized to clearly reflect reg-
ulation of the same thirteen (13) critical sections of nursing ed-
ucation as currently outlined in chapters 215 and 219. Consis-
tency in rule language has been improved. Major revisions will
provide positive changes for vocational nursing education. A pe-
tition process for Director and faculty has been added which will
mirror the existing process found in chapter 215. The required
NCLEX-PN pass rate has been increased to 80% from the cur-
rent 75%. This will be consistent with the required NCLEX-RN
pass rate for professional nursing programs. The student/faculty
ratio in the clinical area has been reduced to 10:1 which is con-
sistent with requirements in chapter 215 from the current 12:1
ratio. This proposed change is the result of increased patient
acuity levels. The requirement for faculty to obtain 30 hours of
continuing education every two years was deleted. Faculty will
now only be required to meet the current licensure requirement
for 20 hours of continuing education every two years. "Full ap-
proval with Warning" was added to the current two types of ap-
proval status, "full" and "conditional," to provide consistency with
the language and requirements in chapter 215.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed rules are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that for
each year of the first five years the proposed rules are adopted,
the public benefit will be that the new rules will safeguard the
welfare of the public of this State through implementation of ed-
ucational standards that provide assurance that the registered
nurse is a safe practitioner. The proposed rules will also prevent
conflicting rules. The effect on small businesses is that the pro-
posed new rules require reducing the student/faculty ratio to 10:1
from the previous 12:1 which may require hiring more educators,
although alternative options, such as adding the use of precep-
tors should prevent any adverse effects such as a decrease in
student enrollment. There is no anticipated cost to affected indi-
viduals as a result of this proposed adoption.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed adoption of this chapter is pursuant to the authority
of Texas Occupations Code §§301.151 and 301.152 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and re-
peal rules consistent with its legislative authority under the Nurs-
ing Practice Act. The adoption of the proposed chapter will not
affect any existing statute.

§214.1. General Requirements.

(a) The Director or Coordinator and faculty are accountable
for complying with the Board’s rules and regulations and the Nursing
Practice Act.

(b) Rules for vocational nursing education programs shall pro-
vide reasonable and uniform standards based upon sound educational
principles that allow the opportunity for flexibility and creativity.

§214.2. Definitions.

Words and terms, when used in this chapter, shall have the following
meanings unless the context clearly indicates otherwise:

(1) Affidavit of Graduation--an official Board form con-
taining an approved nursing education program’s curriculum compo-
nents and hours, a statement attesting to an applicant’s qualifications
for vocational nurse licensure in Texas, the official school seal and the
signature of the nursing program director/coordinator.

(2) Affiliating Agency or Clinical Facility--a health care
facility or agency which provides learning experiences for students.

(3) Annual Report--a document required by the Board to
be submitted at a specified time by the nursing education program
director or coordinator. This document serves as verification of the
program’s adherence to Chapter 214, Vocational Nursing Education.

(4) Approved vocational nursing education program--a vo-
cational nursing education program approved by the Board of Nurse
Examiners for the State of Texas.

(5) Assistant Program Coordinator--a registered nurse fac-
ulty member in the vocational nursing education program who is des-
ignated to assist with program management when the director or co-
ordinator assumes responsibilities other than the program.

(6) Board--the Board of Nurse Examiners for the State of
Texas composed of members appointed by the Governor for the State
of Texas.

29 TexReg 10336 November 12, 2004 Texas Register



(7) Class Hours--those hours allocated to didactic instruc-
tion and testing in each subject.

(8) Clinical Conferences--scheduled presentations and dis-
cussions of aspects of client care experiences.

(9) Clinical Learning Experiences--faculty-planned and
guided learning activities designed to assist students to meet stated
program and course outcomes and to safely apply knowledge and
skills when providing nursing care to clients across the life span as
appropriate to the role expectations of the graduates. These experi-
ences occur in nursing skills and computer laboratories; in simulated
clinical settings; in a variety of affiliating agencies or clinical practice
settings including, but not limited to: acute care facilities, extended
care facilities, clients’ residences, and community agencies; and in
associated clinical conferences.

(10) Clinical Practice Hours--hours spent in actual client
care assignments, simulated laboratory experiences, observations, clin-
ical conferences and clinical instruction.

(11) Clinical Preceptor--a licensed nurse who meets
the minimum requirements in §214.10(l)(5) of this chapter (related
to Management of Clinical Learning Experiences and Resources),
not paid as a faculty member by the controlling agency, and who
directly supervises clinical learning experiences for no more than two
students. A clinical preceptor facilitates student learning in a manner
prescribed by a signed written agreement between the educational
institution, preceptor, and affiliating agency (as applicable).

(12) Conceptual Framework--theories or concepts giving
structure to the curriculum and enabling faculty to make consistent
decisions about all aspects of curriculum development, implementa-
tion, and evaluation.

(13) Concurrent Theory and Skills Laboratory Experi-
ences--planned experiences which coincide or operate at the same
time to provide a common effect.

(14) Controlling Agency--institution that has direct author-
ity and administrative responsibility for the operation of a board ap-
proved nursing education program.

(15) Correlated Theory and Clinical Practice--didactic and
clinical experiences which have a reciprocal relationship or mutually
complement each other.

(16) Course--organized subject content and related activ-
ities, which may include didactic, laboratory and/or clinical experi-
ences, planned to achieve specific objectives within a given time pe-
riod.

(17) Curriculum--course offerings which, in aggregate,
make up the total learning activities in a program of study.

(18) Differentiated Entry Level Competencies--the ex-
pected educational outcomes to be demonstrated by nursing students
at the time of graduation as published in Differentiated Entry Level
Competencies of Graduates of Texas Nursing Programs, Vocational
(VN), Diploma/Associate Degree (Dip/ADN), Baccalaureate (BSN),
September 2002.

(19) Director or Coordinator--denotes the nurse directly in
charge chosen by the controlling agency, approved by the Board, and
who is administratively responsible for the nursing education program.

(20) Examination Year--the period beginning January
1 and ending December 31 used for the purposes of determining
programs’ NCLEX-PN examination pass rates.

(21) Faculty member--an individual employed to teach in
the vocational nursing education program who meets the requirements
as stated in §214.7 of this chapter (relating to Faculty Qualifications
and Faculty Organization).

(22) Faculty waiver--a waiver granted by the Board to an
individual who is currently licensed as an LVN or RN, or has a priv-
ilege to practice, as appropriate, in Texas and who is approved to be
employed as a faculty member for a specified period of time.

(23) Lead Instructor--a licensed nurse approved by the
Board who has the delegated administrative authority for the program.

(24) Mobility--the ability to advance without educational
barriers.

(25) Non-Nursing Faculty--instructors who teach
non-nursing theory courses such as pharmacology, nutrition, and
anatomy and physiology and who have educational preparation
appropriate to the assigned teaching responsibilities.

(26) Objectives/Outcomes--clear statements of expected
behaviors that are attainable and measurable.

(A) Program Objectives/Outcomes--broad statements
used to direct overall student learning toward the achievement of
expected program outcomes.

(B) Clinical Objectives/Outcomes--statements describ-
ing expected student behaviors throughout the curriculum and which
represent progression of students’ cognitive, affective and psychomo-
tor achievement in clinical practice across the curriculum.

(C) Course Objectives/Outcomes--statements describ-
ing expected behavioral changes in the learner upon successful com-
pletion of specific curriculum content and which serve as the mecha-
nism for evaluation of student progression.

(27) Observational experience--an assignment to a facility
or unit where students observe activities within the facility and/or the
role of nursing within the facility, but where students do not participate
in patient/client care.

(28) Pass rate--the percentage of first-time candidates
within one examination year who pass the National Council Licensure
Examination for Vocational Nurses (NCLEX-PN ).

(29) Philosophy/Mission--statement of concepts express-
ing fundamental values and beliefs regarding human nature as they
apply to nursing education and practice and upon which the curricu-
lum is based.

(30) Program of Study--the courses and learning experi-
ences that constitute the requirements for completion of a vocational
nursing education program.

(31) Proprietary Schools--educational entities defined by
Texas Workforce Commission as "career schools and colleges."

(32) Recommendation--a suggestion based upon program
assessment indirectly related to the rules to which the program must
respond but in a method of their choosing.

(33) Requirement--mandatory criterion based on program
assessment directly related to the rule that must be addressed in the
manner prescribed.

(34) Shall--denotes mandatory requirements.

(35) Staff--Employees of the Board of Nurse Examiners.
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(36) Supervision--immediate availability of a faculty
member or clinical preceptor to coordinate, direct, and observe first
hand the practice of students.

(37) Survey Visit--an on-site visit to a vocational nursing
education program by a Board representative. The purpose of the visit
is to evaluate the program of learning by gathering data to determine
whether the program is meeting the Board’s requirements as specified
in §§214.2 - 214.13 of this chapter.

(38) Systematic Approach--the organized process in nurs-
ing which provides individualized, goal-directed nursing care which
includes the vocational nurse’s role in participating in data collection,
assessment activities, planning and implementing client care, and eval-
uating the client’s responses to nursing interventions and identification
of client needs.

(39) Vocational Nursing Education Program--a unit or en-
tity within an educational setting which provides a program of study
preparing graduates who are competent to practice safely and who are
eligible to take the NCLEX-PN examination. Types of programs:

(A) Extension program--a site other than the program’s
main location where the program of study is provided, duplicating the
current curriculum and teaching resources.

(B) MEEP--Multiple Entry Exit Program that offers
mobility options for students.

(C) New program--a newly created program of study in
which the curriculum, teaching resources, or length of time required
to complete the program differs from that of the main location.

§214.3. Program Development, Expansion, and Closure.
(a) New programs.

(1) Proposal to establish a new vocational nursing educa-
tion program.

(A) An educational unit in nursing within the structure
of a school, including a college, university, or proprietary school (ca-
reer school or college), or a hospital is eligible to submit a proposal to
establish a vocational nursing education program. Specialized institu-
tions such as nursing homes, tuberculosis hospitals, and others do not
qualify as controlling agencies, but may participate with a program as
an affiliating health care facility. The process to establish a new vo-
cational nursing education program shall be initiated with the Board
office one year prior to the anticipated start of the program.

(B) The proposal shall be completed under the direc-
tion/consultation of a registered nurse who meets the Board-approved
qualifications for a program director according to §214.6.

(C) Sufficient nursing faculty, with appropriate exper-
tise, shall be in place for development of the curriculum component of
the program.

(D) The proposal shall include information outlined in
Board guidelines.

(E) After the proposal is submitted and reviewed, a pre-
liminary survey visit shall be conducted by Board staff prior to pre-
sentation to the Board.

(F) The proposal shall be considered by the Board fol-
lowing a public hearing at a regularly scheduled meeting of the Board.
The Board may approve the proposal and grant initial approval to the
new program, may defer action on the proposal, or may deny further
consideration of the proposal.

(G) The program shall not admit students until the
Board approves the proposal and grants initial approval.

(H) Prior to presentation of the proposal to the Board,
evidence of approval from the appropriate regulatory/funding agencies
shall be provided.

(I) After the proposal is approved, an initial approval
fee shall be assessed per §223.1 (related to Fees).

(J) A proposal without action for one calendar year
shall be inactivated.

(2) Survey visits shall be conducted, as necessary, by staff
until full approval status is granted.

(b) Extension Program.

(1) Only vocational nursing education programs which
have full approval status are eligible to initiate an extension program.

(2) An approved vocational nursing education program de-
siring to begin an extension program which duplicates current curricu-
lum and teaching resources shall:

(A) Notify the Board office at least four (4) months
prior to implementation of the extension program;

(B) Submit required information according to Board
guidelines; and

(C) Provide documentation of notification or approval
from the controlling agency and other regulatory/funding agencies, as
appropriate, at least four (4) months prior to implementation.

(3) When the extension program deviates from the origi-
nal program in any way, the proposed extension is viewed as a new
program and Board guidelines for a new program apply.

(4) Extension programs of vocational nursing education
programs which have been closed may be reactivated by submitting
notification of reactivation to the Board at least four (4) months prior
to reactivation, using the Board guidelines for initiating an extension
program.

(5) A program intending to close an extension program
shall:

(A) Notify the Board office at least four (4) months
prior to closure of the extension program.

(B) Submit required information according to Board-
approved guidelines including:

(i) reason for closing the program;

(ii) date of intended closure;

(iii) academic provisions for students; and

(iv) provisions made for access to and storage of vi-
tal school records.

(c) Transfer of Controlling Agency. The authorities of the
controlling agency shall notify the Board office in writing of an intent
to transfer the administrative authority of the program. This notifica-
tion shall follow Board guidelines.

(d) Closure of a Program. A program shall notify the Board
office in writing of their intent to close the program. The control-
ling agency shall be responsible for graduating enrolled students or
ensuring the satisfactory transfer of those students into another pro-
gram. The controlling agency shall provide for permanent storage of
student records. A program is deemed closed when the program has
not enrolled students for a period of two years since the last graduat-
ing class or student enrollment has not occurred for a two-year period.
Board-ordered enrollment suspensions may be an exception.
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§214.4. Approval.

(a) The progressive designation of approval status is not im-
plied by the order of the following listing. Approval status is based
upon each program’s performance and demonstrated compliance to the
Board’s requirements and response to the Board’s recommendations.
Change from one status to another is based on NCLEX-PN examina-
tion pass rates, annual reports, survey visits, and other factors listed
under §214.4(b). Types of approval include:

(1) Initial Approval - Initial approval is written authoriza-
tion by the Board for a new program to admit students and is granted
if the program meets the requirements and addresses the recommenda-
tions issued by the Board. Initial approval begins with the date of the
first student enrollment. The program shall not enroll more than one
class per year while on initial approval. Change from initial approval
status to full approval status cannot occur until the licensing examina-
tion result of the first graduating class is evaluated by the Board.

(2) Full Approval.

(A) Full Approval is granted by the Board to a voca-
tional nursing education program that is in compliance with all re-
quirements and has responded to all recommendations.

(B) Full Approval with Warning is issued by the Board
to a vocational nursing education program that is not meeting legal and
educational requirements. The program issued a warning is provided a
list of the deficiencies and is given a specified time in which to correct
the deficiencies.

(3) Conditional Approval - Conditional approval is issued
by the Board for a specified time to provide the program opportunity
to correct deficiencies.

(A) The program shall not admit students while on con-
ditional status.

(B) The Board may establish specific criteria to be met
in order for the program’s conditional approval status to be changed.

(C) Depending upon the degree to which the Board’s
legal and educational requirements are met, the Board may change the
approval status to full approval or full approval with warning, or may
withdraw approval.

(4) Withdrawal of Approval - The Board may withdraw
approval from a program which fails to meet legal and educational re-
quirements within the specified time. The program shall be removed
from the list of Board approved vocational nursing education pro-
grams.

(b) Factors Jeopardizing Program Approval Status - Approval
may be changed or withdrawn for any of the following reasons:

(1) deficiencies in compliance with the rule;

(2) utilization of students to meet staffing needs in health
care facilities;

(3) noncompliance with school’s stated philosophy/mis-
sion, program design, objectives/outcomes, and/or policies;

(4) continual failure to submit records and reports to the
Board office within designated time frames;

(5) failure to provide sufficient variety and number of clin-
ical learning opportunities for students to achieve stated objectives/out-
comes;

(6) failure to comply with Board requirements and to re-
spond to Board recommendations within the specified time;

(7) student enrollments without sufficient faculty, facilities
and/or patient census;

(8) failure to maintain a 80% passing rate on the licensing
examination by first-time candidates;

(9) failure of program director to document annually the
currency of faculty licenses; or

(10) other activities or situations that demonstrate to the
Board that a program is not meeting legal requirements and standards.

(c) Approval procedures. Approval status is determined
annually by the Board on the basis of the program’s annual report,
NCLEX-PN examination pass rate, and other pertinent data.

(1) Review of annual report. Each approved vocational
nursing education program shall submit an annual report regarding its
compliance with the Board’s legal and educational requirements.

(2) Pass rate of graduates on NCLEX-PN examination.

(A) Eighty percent (80%) of first-time candidates who
complete the program of study are required to achieve a passing score
on the NCLEX-PN examination.

(B) When the passing score of first-time candidates
who complete the vocational nursing education program is less than
80% on the NCLEX-PN examination during the examination year,
the nursing program shall submit a self-study report that evaluates
factors which contributed to the graduates’ performance on the
NCLEX-PN examination and a description of the corrective measures
to be implemented. The report shall follow Board guidelines.

(C) A warning shall be issued to the program when the
pass rate of first-time candidates, as described in subsection (c)(2)(A)
of this section, is less than 80% for two consecutive examination years.

(D) A program shall be placed on conditional approval
status if, within one examination year from the date the warning is is-
sued, the performance of first-time candidates fails to be at least 80%
on the NCLEX-PN examination, or the faculty fail to implement ap-
propriate corrective measures.

(E) Approval status may be withdrawn if the perfor-
mance of first-time candidates fails to be at least 80% during the ex-
amination year following the date that the program was placed on con-
ditional approval.

(F) A program issued a warning or placed on condi-
tional approval status may request a review of the program’s approval
status by the Board at a regularly scheduled meeting if the program’s
pass rate for first-time candidates during one examination year is at
least 80%.

(d) Survey visit. Each vocational nursing education program
shall be visited at least every six years after full approval has been
granted, unless accredited by a Board-recognized voluntary accrediting
body.

(1) The Board may authorize staff to conduct a survey visit
at any time based upon established criteria.

(2) After a program is fully approved by the Board, a re-
port from a Board-recognized voluntary accrediting body regarding a
program’s accreditation status may be accepted in lieu of a Board sur-
vey visit.

(3) A written report of the survey visit, annual report, and
NCLEX-PN examination pass rate shall be reviewed by the Board at
a regularly scheduled meeting.
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(e) Notice of a program’s approval status shall be sent to the
director, chief administrative officer of the controlling agency, and oth-
ers as determined by the Board.

§214.5. Philosophy/Mission and Objectives/Outcomes.

(a) The philosophy/mission and objectives/outcomes of the
vocational nursing education program shall be consistent with the phi-
losophy/mission of the controlling agency. They shall reflect the diver-
sity of the community served and shall be consistent with professional,
educational, and ethical standards of nursing.

(b) Program objectives/outcomes derived from the phi-
losophy/mission shall reflect the Differentiated Entry Level
Competencies of Graduates of Texas Nursing Programs, Vocational
(VN), Diploma/Associate Degree (Dip/ADN), Baccalaureate (BSN),
September 2002.

(c) Clinical objectives/outcomes shall be stated in behavioral
terms and shall serve as a mechanism for evaluating student progres-
sion.

(d) The conceptual framework shall provide the organization
of major concepts from the philosophy/mission of the program that
provides the underlying structure or theme of the curriculum and fa-
cilitates the achievement of program objectives/outcomes.

(e) The faculty shall periodically review the philosophy/mis-
sion and objectives/outcomes and shall make appropriate revisions to
maintain currency.

§214.6. Administration and Organization.

(a) The controlling agency shall be licensed or accredited by
a Board-recognized agency.

(b) There shall be an organizational chart indicating lines of
authority between the vocational nursing education program and the
controlling agency.

(c) The program shall have comparable status with other edu-
cational units within the institution (controlling agency).

(d) The controlling agency shall:

(1) be responsible for satisfactory operation of the voca-
tional nursing program;

(2) meet rules and regulations as stated in this chapter;

(3) provide the number of faculty necessary to meet min-
imum standards set by the Board and to insure a sound educational
program;

(4) provide for suitable classroom and clinical facilities;

(5) provide secretarial assistance;

(6) provide sufficient funds for operation and maintenance
of the program to meet requirements set by the Board; and

(7) select and appoint a qualified registered nurse director
or coordinator for the program who meets the requirements of the
Board. The director shall:

(A) hold a current license or privilege to practice as a
registered nurse in the state of Texas;

(B) have been actively employed in nursing for the past
five years, preferably in supervision or teaching. If the director has not
been actively employed in nursing for the past five years, the direc-
tor’s advanced preparation in nursing, nursing education, and nursing
administration and prior relevant nursing employment may be taken
into consideration by the Board staff in evaluating qualifications for
the position;

(C) have a degree or equivalent experience that will
demonstrate competency and advanced preparation in nursing, edu-
cation, and administration; and

(D) have had five years of varied nursing experience
since graduation from a professional nursing education program.

(e) When the director or coordinator of the program changes,
the director or coordinator shall submit to the Board office written
notification of the change indicating the final date of employment. The
controlling agency shall ensure that:

(1) a new director or coordinator qualification form is sub-
mitted to the Board office for approval prior to being hired at an exist-
ing program or a new program;

(2) the director may have responsibilities other than the
program provided that an assistant program coordinator/lead instructor
is designated to assist with the program management;

(3) a director with responsibilities other than the program
shall not have major teaching responsibilities; and

(4) written job descriptions exist which clearly delineate
responsibilities of the director, coordinator and lead instructor, as ap-
propriate.

(f) In a fully approved vocational nursing education program,
if the individual to be appointed as director or coordinator does not
meet the requirements for director or coordinator as specified in sub-
section (d)(7) of this section, the administration is permitted to petition
for a waiver of the Board’s requirements, according to Board guide-
lines, prior to the appointment of said individual.

(g) A newly appointed director or coordinator of a vocational
nursing education program shall attend the next scheduled orientation
provided by the Board staff.

(h) The director or coordinator shall have the authority to di-
rect the program in all its phases, including approval of teaching staff,
selection of appropriate clinical sites, admission, progression, proba-
tion, and dismissal of students. Additional responsibilities include but
are not limited to:

(1) providing evidence of faculty expertise and knowledge
to teach curriculum content;

(2) acting as agent of the Board and issuing temporary per-
mits to eligible graduates, upon completion of the program;

(3) verifying student’s completion of program require-
ments on the Affidavit of Graduation; and

(4) completing and submitting the Annual Report to the
Board office by the required date.

§214.7. Faculty Qualifications and Faculty Organization.

(a) There shall be written personnel policies for nursing fac-
ulty that are in keeping with accepted educational standards and are
consistent with the policies of the controlling agency. Faculty policies
shall include, but not be limited to: qualifications, responsibilities, per-
formance evaluation criteria, and terms of employment.

(1) Policies concerning workload for faculty and the direc-
tor or coordinator shall be in writing.

(2) There shall be written plans for faculty orientation, de-
velopment and evaluation.

(3) There shall be orientation of new faculty members at
the onset of employment.
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(4) A variety of means shall be used to evaluate faculty
performance such as self, student, peer and administrative evaluation.

(b) Minimum Teaching Personnel - There shall be a minimum
of one full-time nursing instructor for the program. A director/coor-
dinator without major teaching or clinical responsibilities shall not be
considered a full-time instructor. Use of part-time instructors is per-
missible.

(c) Faculty Qualifications and Responsibilities.

(1) Documentation of faculty qualifications shall be in-
cluded in the official files of the program. Each faculty member shall:

(A) hold a current license or privilege to practice nurs-
ing in the State of Texas;

(B) have been actively employed in nursing for the past
three years. If the instructor has not been actively employed in nurs-
ing for the past three years, the instructor’s advanced preparation in
nursing, nursing education, and nursing administration, and prior rel-
evant nursing employment may be taken into consideration in evalu-
ating qualifications for the position; and

(C) have had three years varied nursing experiences
since graduation.

(2) In fully approved programs, if an individual to be ap-
pointed as faculty member does not meet the requirements for faculty
as specified in subsection (c) of this section, the director or coordina-
tor is permitted to petition for a waiver of the Board’s requirements,
according to Board guidelines, prior to the appointment of said indi-
vidual.

(3) Faculty shall be responsible for:

(A) supervision of students in clinical learning experi-
ences;

(B) all initial nursing procedures in the clinical area and
ascertain that the student is competent before allowing the student to
perform an actual nursing procedure independently;

(C) developing, implementing, and evaluating curricu-
lum; and

(D) participating in the development of standards for
admission, progression, probation, dismissal of students, and partici-
pation in academic guidance and counseling.

(4) Non-nursing faculty are exempt from meeting the fac-
ulty qualifications as long as the teaching assignments are not nursing
didactic or clinical courses.

(5) Clinical preceptors shall be responsible for providing
clinical instruction and/or supervision when a program faculty member
is unavailable in clinical sites. The clinical preceptor shall meet the
requirements of Rule 214.10(k)(1).

(6) Substitute faculty may be employed to meet emergent
program needs. Substitute faculty beyond ten consecutive working
days and/or on an interim basis shall meet qualifications as specified
in Rule 214.7(c)(1).

(7) Part-time faculty may participate in all aspects of the
program. Clear lines of communication of program policies, objec-
tives and evaluative criteria shall be included in policies for part-time
faculty.

(8) Military faculty - Federal laws and regulations regard-
ing licensure of military nursing personnel shall apply to Texas based
military faculty members functioning within vocational nursing pro-
grams.

(d) The faculty shall meet regularly and function in such a
manner that all members participate in planning, implementing and
evaluating the nursing program. Such participation includes, but is not
limited to the initiation and/or change in program policies, personnel
policies, curriculum, utilization of affiliating agencies, and program
evaluation. Minutes of faculty organization and meetings shall docu-
ment the reasons for actions and the decisions of the faculty and shall
be available for reference.

§214.8. Students.

(a) The program shall have well defined student policies based
upon statutory and Board requirements.

(b) Individuals enrolled in approved vocational nursing edu-
cation programs preparing students for licensure shall be provided ver-
bal and written information regarding conditions that may disqualify
graduates from licensure and of their rights to petition the Board for a
Declaratory Order of Eligibility. Required eligibility information in-
cludes:

(1) Texas Occupations Code §§301.252, 301.257, and
301.452-.469; and

(2) Sections §§213.27 - 213.30 of the Texas Administra-
tion Code (relating to Good Professional Character, Licensure of Per-
sons with Criminal Convictions, Criteria and Procedure Regarding In-
temperate Use and Lack of Fitness in Eligibility and Disciplinary Mat-
ters, and Declaratory Order of Eligibility for Licensure).

(c) Admission requirements shall be stated in the student poli-
cies. Programs shall set reasonable educational requirements for ad-
mission. Applicants shall present evidence of being able to meet objec-
tives/outcomes of the program. All students shall be pretested. Tests
shall measure reading comprehension and mathematical ability.

(d) Reasons for dismissal shall be stated in student policies.

(e) Copies of the student policies shall be furnished to all stu-
dents at the beginning of the school year. The school shall maintain
a signed receipt of student policies in all students’ records. It is the
school’s responsibility to define and enforce student policies.

(f) The number of students admitted to the program shall be
determined by the number of qualified faculty, adequate educational
facilities and resources, and the availability of appropriate clinical
learning experiences for students. Programs shall not accept admis-
sions after the third day of class.

(g) Students shall be allocated at least 18 days leave for vaca-
tion and/or holidays. All scheduled holidays are to be observed on the
holidays designated by the controlling agency. Vacation time shall be
scheduled at the same time for all students.

(h) Students shall meet the requirements of Rule 214.9(e) re-
lated to Program of Study to be eligible for graduation from an ap-
proved vocational nursing education program.

(i) Acceptance of transfer students and evaluation of allowable
credit for advanced placement remains at the discretion of the coordi-
nator or director of the program and the controlling agency. Upon
completing the program’s requirements, the individual is considered
to be a graduate of the school.

(j) Records of student conferences shall be kept and made
available to the student involved and all faculty members. Students
shall be provided written documentation of all conferences.

(k) Students shall have the opportunity to evaluate faculty,
courses, and learning resources and these evaluations shall be docu-
mented.
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§214.9. Program of Study.

(a) The program of study shall be:

(1) a minimum of 1,398 clock hours: 558 hours for class-
room instruction and 840 hours for clinical practice. Class hours shall
include actual hours of classroom instruction in nursing and non-nurs-
ing Board-required courses/content. Clinical practice shall include ac-
tual hours of practice in clinical areas, clinical conferences, and/or sim-
ulated lab experiences;

(2) scheduled with the placement of courses or course con-
tent throughout the entire length of the program;

(3) organized by subject and content to meet the needs of
the program;

(4) based on the philosophy/mission and objectives/out-
comes;

(5) based on sound educational principles;

(6) designed to prepare graduates to practice according to
The Nursing Practice Act, Standards of Nursing Practice, Unprofes-
sional Conduct Rules, and other laws and regulations which pertain to
various practice settings;

(7) designed and implemented to prepare students to
demonstrate the Differentiated Entry Level Competencies of Gradu-
ates of Texas Nursing Programs, Vocational (VN), Diploma/Associate
Degree (Dip/ADN), Baccalaureate (BSN), September 2002; and

(8) designed to teach students to use a systematic approach
to clinical decision making.

(b) The faculty shall be responsible for the development, im-
plementation and evaluation of the curriculum based upon the follow-
ing guidelines:

(1) Framework. The philosophy/mission shall be the basis
for curriculum development and shall reflect the purpose of the or-
ganization, faculty beliefs, and education concepts. Clinical learning
objectives/outcomes derived from the philosophy/mission shall be rep-
resentative of the Differentiated Entry Level Compentencies of Grad-
uates of Texas Nursing Programs, Vocational (VN), Diploma/Asso-
ciate Degree (Dip/ADN), Baccalaureate (BSN), September 2002 for
preparation of a vocational nurse graduate. Clinical and course ob-
jectives/outcomes shall be stated in behavioral terms and shall serve
as the mechanism for student progression. The conceptual framework
shall define the internal and external influences impacting vocational
nursing education and shall identify the educational method and focus.

(2) Design and Implementation. The curriculum shall be
designed and implemented to prepare students to demonstrate the Dif-
ferentiated Entry Level Compentencies of Graduates of Texas Nursing
Programs, Vocational (VN), Diploma/Associate Degree (Dip/ADN),
Baccalaureate (BSN), September 2002. The curriculum design shall
allow for flexibility to incorporate current nursing education theories
and the implications of current developments in health care and health
care delivery to assist graduates in meeting professional, legal, and so-
cietal expectations. Educational mobility shall also be a consideration
in curriculum design.

(3) Specific Provisions. Instruction shall be provided in
biological, physical, social, behavioral, and nursing sciences, includ-
ing body structure and function, microbiology, pharmacology, and nu-
trition; signs of emotional health; and human growth and develop-
ment. Vocational adjustments and nursing skills shall also be included.
Courses may be integrated or separate. The selection and organization
of the learning experiences in the curriculum shall provide continuity,

sequence, and integration of learning. Didactic and skills laboratory
experiences shall be concurrent. Correlated didactic and clinical prac-
tice shall be provided in the following areas, but not necessarily in
separate courses:

(A) Nursing Care of Children. Experiences shall in-
clude care of children and meeting their needs in a variety of age
groups in both the acute and non-acute care setting. Day care and
clinic settings may be utilized as supplementary experience. Common
health deviations, physical, psychological, and neurological handicaps,
and nutritional needs shall be emphasized. Students shall have oppor-
tunities to develop understanding of normal growth and development
and the influences of the family, home, church, school, and commu-
nity. Student practice in caring for and understanding the needs of
newborn infants shall also be included.

(B) Maternity Nursing. Opportunities shall be pro-
vided for students to gain an understanding of the psychological and
physiological aspects of pregnancy, labor, and puerperium. Assisting
mothers in the care of their infants shall be emphasized. A variety of
settings, including clinics, organized maternity units, and maternity
cases in non-segregated units, may be utilized for provision of
maternity nursing experience.

(C) Nursing Care of the Aged. Opportunities shall be
included for the care of individuals experiencing specific changes re-
lated to the aging process. Students shall develop an understanding of
the physical and mental changes associated with aging and the impli-
cations of aging in planning nursing care.

(D) Nursing Care of Adults. Opportunities shall be
provided to the student through the use of various resources to care for
adults who have health deviations. Resources used shall include learn-
ing experiences to illustrate the individual as a member of the family,
the responsibilities and functions of the community in the provision
of nursing care, and the types of agencies where nursing is practiced.
Preventive, therapeutic, and rehabilitative aspects shall be provided.
Experiences shall also include the physical, psychological, and spiri-
tual components of health and disease. Experience shall include, but
not be limited to, the acute care settings.

(E) Nursing Care of Individuals With Mental Health
Problems. Learning opportunities shall include an understanding of
personality development, human needs, common mental mechanisms,
and factors influencing mental health and mental illness. Common
mental disorders and related therapy shall be included. Clinical expe-
rience in a unit or facility specifically designed for psychiatric care is
optional.

(c) Classroom instruction shall include organized student/fac-
ulty interactive learning activities, formal lecture, audiovisual presen-
tations, and simulated laboratory instruction.

(d) The curriculum plan, including course outlines, shall be
kept current and available to faculty and Board representatives.

(e) A system of grading shall be in place which does not allow
grades of less than a "C" on any subject area required for licensure
eligibility listed in this chapter.

(f) Major revisions to the curriculum must be submitted to the
Board office following Board guidelines for review and approval prior
to implementation. Major revisions include:

(1) changes in philosophy/mission;

(2) revisions in program hours; and

(3) addition/reduction of courses in the program of study.
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(g) All programs implementing a curriculum change shall pro-
vide an evaluation of the outcomes of these changes and submit them
with the Annual Report through the first graduating class.

(h) There shall be provision for continuous development, im-
plementation, and evaluation of the curriculum.

(i) Programs may allow individuals to challenge the voca-
tional nursing education curriculum, and shall develop and define
such policies to meet theory and practice requirements for challenging
credit.

(j) Adaptation to the calendar in the college catalog is permis-
sible.

(k) Programs shall apprise the Board office of any program
changes.(Proposed amendment to Board to delete.)

§214.10. Management of Clinical Learning Experiences and
Resources.

(a) Faculty shall be responsible for student clinical practice
evaluations. Clinical practice evaluations shall be correlated with level
and/or course objectives including formative and summative evalua-
tion. Students shall receive a minimum of three clinical evaluations
during the program year.

(b) Clinical practice shall include actual hours of practice in
clinical areas, clinical conferences, and/or simulated lab experiences.

(c) Clinical experiences shall include the administration of
medications, health promotion and preventive aspects, nursing care
of persons throughout the life span with acute and chronic illnesses,
and rehabilitative care. Students shall participate in instructor super-
vised patient teaching. Students shall also be provided opportunities
for participation in clinical conferences. The focus of clinical confer-
ences shall be student experiences in the clinical setting. Simulated
laboratory experiences may also be utilized as a teaching strategy in
classroom and clinical settings to meet objectives.

(d) Scheduling of student time and clinical rotations shall be
made by the program faculty. Selected clinical learning experiences
will remain unchanged unless a client’s condition demands reassign-
ment. Reassignment must be approved with prior consent of faculty.

(e) The student’s daily client assignment shall be made in ac-
cordance with clinical objectives/outcomes and learning needs of the
students. The total number of daily assignments shall not exceed five
clients.

(f) Consideration of selection of a clinical site shall include:

(1) client census in sufficient numbers to meet the clinical
objectives/outcomes of the program; and

(2) evidence of collaborative arrangements in those facili-
ties, which support multiple nursing programs.

(g) There shall be a written affiliation agreement between the
controlling agency and the affiliating agency before the affiliation be-
gins. The agreement shall outline the responsibilities of each agency
entering the agreement. The agreement shall contain a withdrawal of
participation clause indicating a minimum period of time to be given
for notice of such withdrawal.

(h) Affiliation agreements are optional for those clinical ex-
periences which are observation only.

(i) The affiliating agency shall:

(1) provide clinical facilities for student experiences;

(2) provide space for conducting clinical conferences for
use by the school if classrooms are located elsewhere;

(3) provide assistance with clinical supervision of students,
including preceptorships, by mutual agreement between the affiliating
agency and controlling agency; and

(4) have no authority to dismiss faculty or students. Should
the affiliating agency wish to recommend dismissal of faculty or stu-
dents, such recommendation(s) shall be in writing.

(j) The faculty member shall be responsible for the supervi-
sion of students in clinical learning experiences.

(1) When a faculty member is the only person officially
responsible for a clinical group, then the group shall total no more than
ten (10) students. Patient safety shall be a priority and may mandate
lower ratios, as appropriate. The faculty member shall supervise that
group in only one facility at a time, unless some portion or all of the
clinical group are assigned to observational experiences in additional
settings.

(2) Direct faculty supervision is not required for an obser-
vational experience. Observational experiences may be used to sup-
plement, but not replace patient care experiences, and must serve the
purpose of student attainment of clinical objectives.

(k) Faculty may use clinical preceptors to enhance clinical
learning experiences and to assist faculty in the clinical supervision
of students.

(1) Faculty shall develop written criteria for the selection
of clinical preceptors.

(2) When clinical preceptors are used, written agreements
between the vocational nursing education program, clinical preceptor,
and the affiliating agency, when applicable, shall delineate the func-
tions and responsibilities of the parties involved.

(3) Faculty shall be readily available to students and clin-
ical preceptors during clinical learning experiences.

(4) The designated faculty member shall meet periodically
with the clinical preceptors and student(s) for the purpose of monitor-
ing and evaluating learning experiences.

(5) Written clinical objectives, evaluation criteria, and
written description of expectations shall be shared with the clinical
preceptors prior to or concurrent with the experience.

(l) Clinical preceptors may be used to enhance clinical learn-
ing experiences after a student has received clinical and didactic in-
struction in all basic areas of nursing or within a course after a student
has received clinical and didactic instruction in the basic areas of nurs-
ing for that course or specific learning experience.

(1) In courses which use clinical preceptors for a portion
of clinical learning experiences, faculty shall have no more than 12
students in a clinical group.

(2) In a course which uses clinical preceptors as the sole
method of student instruction and supervision in clinical settings, fac-
ulty shall coordinate the preceptorship for no more than 24 students.

(3) The preceptor may supervise student clinical learning
experiences without the physical presence of the faculty member in
the affiliating agency or clinical practice setting.

(4) The preceptor shall be responsible for the clinical
learning experiences of no more than two students per clinical day.

(5) The preceptor shall be accountable for evaluating the
student using clinical objectives developed by vocational nursing fac-
ulty.
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(6) Clinical preceptors shall have the following qualifica-
tions:

(A) competence in designated areas of practice;

(B) philosophy of health care congruent with that of the
nursing program; and

(C) current licensure or privilege to practice nursing in
the State of Texas.

(m) The total weekly schedule throughout the length of the
program shall not exceed 40 hours per week including both class and
clinical practice hours. Class and clinical practice hours shall be con-
tinuous. Students shall be assigned two consecutive non-class days off
each week.

(n) Programs shall not permit utilization of students for health
care facility staffing.

§214.11. Facilities, Resources, and Services.
(a) Classrooms and nursing skills laboratory facilities shall be

provided to accommodate the learning needs of the students.

(b) An appropriately equipped skills laboratory shall be pro-
vided to accommodate maximum number of students allowed for the
program. The laboratory shall be equipped with hot and cold running
water. The laboratory shall have cabinets for storage of equipment.

(c) The director or coordinator and faculty shall have office
space provided, other than the classroom. There shall be privacy for
counseling of students.

(d) The learning resources, library, and departmental holdings
shall be current, use contemporary technology appropriate for the level
of the curriculum, and be sufficient for the size of the student body and
the needs of the faculty.

(1) Provisions shall be made for accessibility, availability,
and timely delivery of information resources.

(2) Facilities and policies shall promote effective use, i.e.
environment, accessibility, and hours of operation.

(e) Teaching aids shall be provided to meet the objectives of
the program.

(f) Adequate restrooms and lounges shall be provided conve-
nient to the classroom.

§214.12. Records and Reports.
(a) Student Forms - Student records shall be maintained on all

students and shall be accessible to all faculty members and to Board
representatives. Record forms may be developed by an individual
school. Hospital employment forms are not to be used for student
records.

(b) Required Student Forms - The required student forms are
the student application, evidence of student’s ability to meet objec-
tives/outcomes of the program, clinical practice evaluation, transcript,
signed receipt of written student policies, evidence of student receipt
of eligibility information, and statement of withdrawal.

(c) Record Storage - Records shall be safely stored to prevent
loss, destruction, or unauthorized use. Records of all graduates must
be completed prior to permanent storage. Records on students who
withdraw from the program shall be completed up to the date of with-
drawal.

(d) Retention of Student Records - All records shall be main-
tained for two years. At minimum, a transcript shall be retained as a
permanent record on all students.

(e) Copies of the program’s Annual Reports and important
Board communication shall be maintained as appropriate.

§214.13. Total Program Evaluation.

(a) There shall be a written plan for the systematic evalua-
tion of the total program. The plan shall include evaluative criteria,
methodology, frequency of evaluation, assignment of responsibility,
and indicators (benchmarks) of program and instructional effective-
ness. The following broad areas shall be periodically evaluated:

(1) organization and administration of the program;

(2) philosophy/mission and objectives/outcomes;

(3) program of study, curriculum, and instructional tech-
niques;

(4) educational facilities, resources, and services;

(5) affiliating agencies and clinical learning activities;

(6) students’ achievement;

(7) graduates’ performance on the licensing examination;

(8) graduates’ nursing competence;

(9) faculty members’ performance; and

(10) extension programs.

(b) All evaluation methods and instruments shall be periodi-
cally reviewed for appropriateness.

(c) Implementation of the plan for total program evaluation
shall be documented in the minutes.

(d) Major changes in the nursing education program shall be
evidence-based and supported by rationale.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 26,

2004.

TRD-200406419
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 215. NURSE EDUCATION
22 TAC §§215.1 - 215.13

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code chapter 215 concerning Nurse Education,
§§215.1 - 215.13. Effective February 1, 2004, the Board of
Nurse Examiners and the Board of Vocational Nurse Examiners
were merged into one agency, the Board of Nurse Examiners.
The Board of Vocational Nurse Examiners ceased to exist as an
agency. House Bill 1483, passed by the 78th Regular Legislative
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Session, was the legislative action that implemented the consoli-
dation. Concurrent with this proposed repeal is the proposal of a
new chapter 215 (Professional Nursing Education) and chapter
214 (Vocational Nursing Education). This repeal is for the pur-
pose of preventing conflicting rules and providing consistency in
the education rules applicable to all nurses.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed repeals are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that for
each year of the first five years the proposed repeal is adopted,
the public benefit will be that the new rules will safeguard the
welfare of the public of this State through implementation of ed-
ucational standards that provide assurance that the registered
nurse is a safe practitioner. The proposed repeal will also pre-
vent conflicting rules. There is no anticipated cost to affected
individuals as a result of this proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this chapter is pursuant to the authority of
Texas Occupations Code §§301.151 and 301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act. The adoption of the proposed repeal will not affect
any existing statute.

§215.1. General Requirements and Purpose of Standards.
§215.2. Definitions.
§215.3. Program Development, Expansion and Closure.
§215.4. Accreditation.
§215.5. Mission and Goals (Philosophy and Outcomes).
§215.6. Administration and Organization.
§215.7. Faculty Qualifications and Faculty Organization.
§215.8. Students.
§215.9. Program of Study.
§215.10. Management of Clinical Learning Experiences and
Resources.
§215.11. Facilities, Resources, and Services.
§215.12. Records and Reports.
§215.13. Total Program Evaluation.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 26,

2004.

TRD-200406417
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
CHAPTER 215. PROFESSIONAL NURSING
EDUCATION
22 TAC §§215.1 - 215.13

The Board of Nurse Examiners (board) proposes the adoption
a new chapter 215, §§215.1 - 215.13, of 22 Texas Adminis-
trative Code, concerning Professional Nursing Education. Ef-
fective February 1, 2004, the Board of Nurse Examiners and
the Board of Vocational Nurse Examiners were merged into one
agency, the Board of Nurse Examiners. The Board of Voca-
tional Nurse Examiners ceased to exist as an agency. House Bill
1483, passed by the 78th Regular Legislative Session, was the
legislative action that implemented the consolidation. HB 1483
changed the Board’s function of "accrediting" nursing education
programs to "approving" nursing education programs. Concur-
rent with this proposed adoption is the proposed repeal of the
existing chapter 215 (Nurse Education) and chapter 233 (Edu-
cation) which addresses vocational nursing education. A new
chapter 214 is being proposed for adoption which applies to vo-
cational nursing education.

At the April 2004 Board meeting, the first meeting of the board
since the merger, the board instructed the Advisory Committee
on Education (ACE) to review Rule 233 (Vocational Nursing) Ed-
ucation to determine how this rule would interface with the cur-
rent Rule 215 (Professional) Nurse Education. ACE members
include representatives from organizations and educational in-
stitutions representing both vocational and professional nursing
education and practice and the committee is responsible for iden-
tifying, studying, and analyzing issues in the education and prac-
tice arenas that have impacted, or may potentially impact, the
regulation of nursing education in Texas. The consolidation of
the two boards created a need to promulgate rules applicable to
vocational and professional nursing education programs under
the same title of the Texas Administrative Code, title 11.

ACE met on August 17, 2004, to formulate new rule language
that addressed standards for vocational and professional nursing
education. It reviewed the wording and intent of existing chapters
215 and 233 and determined that nursing education programs
would be best served by having a separate rule, as occurred
with the development of chapter 219, Advanced Practice Nurse
(APN) Education. The members drafted language for the new
chapters 214 and 215 and used the best wording from the exist-
ing chapters 233 and 215, but tried to maintain the essential in-
tegrity of the present chapters. Primarily, the committee changed
the process for developing a new professional nursing education
program from a two-step proposal process to a one-step process
which would result in: a decrease in the number of times that new
program representatives would have to appear before the Board;
and a time-shortened process for approval from a maximum of
18 months to 12 months.

Katherine Thomas, executive director, has determined that for
the first five-year period the proposed rules are adopted there
will be no fiscal implications for state or local government as a
result of implementing the proposed repeal.

Katherine Thomas, executive director, has determined that for
each year of the first five years the proposed rules are adopted,
the public benefit will be that the new rules will safeguard the
welfare of the public of this State through implementation of ed-
ucational standards that provide assurance that the registered
nurse is a safe practitioner. The proposed rules will also prevent
conflicting rules. There will not be an effect on small businesses.
There is no anticipated cost to affected individuals as a result of
this proposed adoption.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
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The proposed adoption of this chapter is pursuant to the authority
of Texas Occupations Code §§301.151 and 301.152 which au-
thorizes the Board of Nurse Examiners to adopt, enforce, and re-
peal rules consistent with its legislative authority under the Nurs-
ing Practice Act. The adoption of the proposed chapter will not
affect any existing statute.

§215.1. General Requirements.

(a) The dean or director and faculty are accountable for com-
plying with the Board’s rules and regulations and the Nursing Practice
Act.

(b) Rules for professional nursing education programs shall
provide reasonable and uniform standards based upon sound educa-
tional principles that allow the opportunity for flexibility and creativ-
ity.

§215.2. Definitions.

Words and terms, when used in this chapter, shall have the following
meanings unless the context clearly indicates otherwise:

(1) Accredited nursing education program--a professional
nursing education program having voluntary accreditation by a Board-
approved nursing accrediting body (i.e. NLNAC, CCNE).

(2) Affiliating Agency or Clinical Facility--a health care
facility or agency which provides learning experiences for students.

(3) Alternative practice settings--settings which provide
opportunities for clinical learning experiences although their primary
function is not the delivery of health care.

(4) Annual Report--a document required by the Board to
be submitted at a specified time by the nursing education program
dean or director that serves as verification of the program’s adherence
to chapter 215, Professional Nursing Education.

(5) Approved professional nursing education program--a
professional nursing education program approved by the Board of
Nurse Examiners for the State of Texas.

(6) Articulation--a planned process between two or more
educational systems to assist students to make a smooth transition from
one level of education to another without duplication in learning.

(7) Board--the Board of Nurse Examiners for the State of
Texas composed of members appointed by the Governor for the State
of Texas.

(8) Clinical learning experiences--faculty-planned and
guided learning activities designed to assist students to meet stated
program and course outcomes and to safely apply knowledge and
skills when providing nursing care to clients across the life span as
appropriate to the role expectations of the graduates. These experi-
ences occur in nursing skills and computer laboratories; in simulated
clinical settings; in a variety of affiliating agencies or clinical practice
settings including, but not limited to: acute care facilities, extended
care facilities, clients’ residences, and community agencies; and in
associated clinical conferences.

(9) Clinical preceptor--a registered nurse or other li-
censed health professional who meets the minimum requirements
in §215.10(f)(5) of this chapter (relating to Management of Clinical
Learning Experiences and Resources), not paid as a faculty member
by the governing institution, and who directly supervises a student’s
clinical learning experience. A clinical preceptor facilitates student
learning in a manner prescribed by a signed written agreement
between the educational institution, preceptor, and affiliating agency
(as applicable).

(10) Clinical teaching assistant--a registered nurse licensed
in Texas, who is employed to assist in the clinical area and work under
the supervision of a Master’s or Doctorally prepared nursing faculty
member and who meets the minimum requirements in §215.10(g)(4)
of this chapter.

(11) Conceptual Framework--theories or concepts giving
structure to the curriculum and enabling faculty to make consistent
decisions about all aspects of curriculum development, implementa-
tion, and evaluation.

(12) Course--organized subject content and related activ-
ities, which may include didactic, laboratory and/or clinical experi-
ences, planned to achieve specific objectives within a given time pe-
riod.

(13) Curriculum--course offerings, which in aggregate,
make up the total learning activities in a program of study.

(14) Dean or Director--a registered nurse who is account-
able for administering one or more of the following: a pre-licensure
nursing education program or a post-licensure baccalaureate or higher
degree program for registered nurses, who meets the requirements as
stated in §216.6(f) of this chapter (relating to Administration and Or-
ganization), and who is approved by the Board.

(15) Differentiated Entry Level Competencies--the ex-
pected educational outcomes to be demonstrated by nursing students
at the time of graduation as published in Differentiated Entry Level
Compentencies of Graduates of Texas Nursing Programs, Vocational
(VN), Diploma/Associate Degree (Dip/ADN), Baccalaureate (BSN),
September 2002.

(16) Examination year--the period beginning October
1 and ending September 30 used for the purposes of determining
programs’ NCLEX-RN examination pass rates.

(17) Extension Program--instruction provided by an ap-
proved professional nursing education program providing a variety of
instructional methods to any location(s) other than the program’s main
campus and where students are required to attend activities such as
testing, group conferences, and/or campus laboratory. An extension
program may offer the entire identical curriculum or may offer a sin-
gle course or multiple courses.

(A) Complete program--provides the entire program of
study at a site other than the program’s main campus.

(B) Partial program--provides a course, or courses,
from the program of study at a site other than the program’s main
campus.

(18) Faculty member--an individual employed to teach in
the professional nursing education program who meets the require-
ments as stated in §215.7 of this chapter (relating to Faculty Qualifi-
cations and Faculty Organization).

(19) Faculty waiver--a waiver granted by the Board to an
individual who has a baccalaureate degree in nursing and is currently
licensed in Texas, or has a privilege to practice, to be employed as a
faculty member for a specified period of time.

(20) Governing institution--an accredited college, univer-
sity, or hospital responsible for the administration and operation of a
Board-approved nursing program.

(21) Health care professional--an individual other than a
RN who holds at least a bachelor’s degree in the health care field,
including, but not limited to: respiratory therapists, physical thera-
pists, occupational therapists, dieticians, pharmacists, physicians, so-
cial workers and psychologists.
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(22) Mobility--the ability to advance without educational
barriers.

(23) Non-Nursing Faculty--instructors who teach
non-nursing theory courses such as pharmacology, pathophysiology,
research, management and statistics, and who have educational
preparation appropriate to the assigned teaching responsibilities.

(24) Objectives/Outcomes--clear statements of expected
behaviors that are attainable and measurable.

(A) Program Objectives/Outcomes--broad statements
used to direct the overall student learning toward the achievement of
expected program outcomes.

(B) Clinical Objectives/Outcomes--statements describ-
ing expected student behaviors throughout the curriculum and which
represent progression of students’ cognitive, affective and psychomo-
tor achievement in clinical practice across the curriculum.

(C) Course Objectives/Outcomes--statements describ-
ing expected behavioral changes in the learner upon successful com-
pletion of specific curriculum content and which serve as the mecha-
nism for evaluation of student progression.

(25) Observational experience--an assignment to a facility
or unit where students observe activities within the facility and/or the
role of nursing within the facility, but where students do not participate
in patient/client care.

(26) Pass rate--the percentage of first-time candidates
within one examination year who pass the National Council Licensure
Examination for Registered Nurses (NCLEX-RN ).

(27) Philosophy/Mission--statement of concepts express-
ing fundamental values and beliefs regarding human nature as they
apply to nursing education and practice and upon which the curricu-
lum is based.

(28) Professional Nursing Education Programs.

(A) Pre-licensure nursing education program--an edu-
cational entity that offers the courses and learning experiences that
prepares graduates who are competent to practice safely and who are
eligible to take the NCLEX-RN examination. Types of programs:

(i) Associate degree nursing education program--a
program leading to an associate degree in nursing conducted by an ed-
ucational unit in nursing within the structure of a college or university.

(ii) Baccalaureate degree nursing education pro-
gram--a program leading to a bachelor’s degree in nursing conducted
by an educational unit in nursing which is a part of a senior college
or university.

(iii) Master’s degree nursing education program--a
program leading to a master’s degree, which is an individual’s first
professional degree in nursing, and conducted by an educational unit
in nursing within the structure of a senior college or university.

(iv) Diploma nursing education program--a pro-
gram leading to a diploma in nursing conducted by a single purpose
school usually under the control of a hospital.

(v) MEEP--a Multiple Entry-Exit Program which
allows students to challenge the NCLEX-PN examination when they
have completed sufficient course work in a professional nursing
program that will meet all requirements for the examination.

(B) Post-Licensure nursing education program--an ed-
ucational unit the purpose of which is to provide mobility options for

registered nurses to attain undergraduate academic degrees in nurs-
ing. Post-licensure programs may be components of educational units
within pre-licensure nursing education programs or independent bac-
calaureate degree programs for registered nurses as defined in this sec-
tion.

(29) Program of study--the courses and learning experi-
ences that constitute the requirements for completion of a pre-licen-
sure nursing education program (associate degree nursing education
program, baccalaureate degree nursing education program, master’s
degree nursing education program, or diploma nursing education pro-
gram) or a post-licensure nursing education program.

(30) Recommendation--a suggestion based upon program
assessment indirectly related to the rules to which the program must
respond but in a method of their choosing.

(31) Requirement--mandatory criterion based upon pro-
gram assessment directly related to the rules that must be addressed
in the manner prescribed.

(32) Shall--denotes mandatory requirements.

(33) Staff--employees of the Board of Nurse Examiners.

(34) Supervision--immediate availability of a faculty
member, clinical preceptor, or clinical teaching assistant to coordi-
nate, direct, and observe first hand the practice of students.

(35) Survey Visit--an on-site visit to a professional nursing
education program by a Board representative. The purpose of the visit
is to evaluate the program of learning by gathering data to determine
whether the program is meeting the Board’s requirements as specified
in §§215.2 - 215.13 of this chapter.

(36) Systematic Approach--the organized process in nurs-
ing which provides individualized, goal-directed nursing care by per-
forming comprehensive nursing assessments regarding the health sta-
tus of the client, making nursing diagnoses that serve as the basis for
the strategy of care, developing a plan of care based on the assessment
and nursing diagnosis, implementing nursing care, and evaluating the
client’s responses to nursing interventions.

§215.3. Program Development, Expansion, and Closure.

(a) New programs.

(1) Proposal to establish a new professional pre-licensure
or post-licensure nursing education program.

(A) A governing institution accredited by a Board-rec-
ognized accrediting body is eligible to submit a proposal to develop
a professional nursing education program. The process to establish a
new professional nursing education program shall be initiated with the
Board office one year prior to the anticipated start of the program.

(B) The proposal shall be completed under the direc-
tion/consultation of a registered nurse who meets the approved quali-
fications for a program director according to §215.6.

(C) Sufficient nursing faculty with appropriate exper-
tise shall be in place for development of the curriculum component of
the program.

(D) The proposal shall include information outlined in
Board guidelines.

(E) After the proposal is submitted and reviewed, a pre-
liminary survey visit shall be conducted by Board staff prior to pre-
sentation to the Board.

(F) The proposal shall be considered by the Board fol-
lowing a public hearing at a regularly scheduled meeting of the Board.
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The Board may approve the proposal and grant initial approval to the
new program, may defer action on the proposal, or may deny further
consideration of the proposal.

(G) The program shall not admit students until the
Board approves the proposal and grants initial approval.

(H) Prior to presentation of the proposal to the Board,
evidence of approval from the appropriate regulatory/funding agencies
shall be provided.

(I) After the proposal is approved, an initial approval
fee shall be assessed per §223.1 (related to Fees).

(J) A proposal without action for one calendar year
shall be inactivated.

(2) Survey visits shall be conducted, as necessary, by staff
until full approval status is granted.

(b) Extension Program.

(1) Only nursing programs that have full approval are eli-
gible to initiate or modify extension programs.

(2) Instruction provided for the extension program may in-
clude a variety of instructional methods, shall be congruent with the
program’s curriculum plan, and shall enable students to meet the goals,
objectives, and competencies of the educational program and require-
ments of the Board as stated in §§215.2 - 215.13 of this chapter.

(3) A program intending to establish an extension program
shall:

(A) Notify the Board office at least four (4) months
prior to implementation of extension programs by any approved pro-
gram;

(B) Submit required information according to Board-
approved guidelines;

(C) Provide documentation of notification to the Re-
gional Council of the governing institution about plans for establish-
ment of extension programs to the Board office at least four (4) months
prior to implementation, as appropriate; and

(D) Provide evidence of approval from the Texas
Higher Education Coordinating Board and other regulating/accredit-
ing bodies to the Board four (4) months prior to implementation, as
appropriate.

(4) Extension programs of pre-licensure nursing education
programs which have been closed may be reactivated by submitting
notification of reactivation to the Board at least four (4) months prior
to reactivation, using the Board guidelines for initiating an extension
program.

(5) A program intending to close an extension program
shall:

(A) Notify the Board at least four (4) months prior to
closure of the extension program; and

(B) Submit required information according to Board-
approved guidelines including:

(i) reason for closing the program;

(ii) date of intended closure;

(iii) academic provisions for students; and

(iv) provisions made for access to and storage of vi-
tal school records.

(c) Transfer of Administrative Control by Governing Insti-
tutions. The authorities of the governing institution shall notify the
Board office in writing of an intent to transfer the administrative au-
thority of the program. This notification shall follow Board guidelines.

(d) Closing a Program.

(1) When the decision to close a program which provides
the entire program of study has been made, the director must notify
the Board and submit a written plan for closure which includes the
following:

(A) reason for closing the program;

(B) date of intended closure;

(C) academic provisions for students;

(D) provisions made for access to and safe storage of
vital school records, including transcripts of all graduates; and

(E) methods to be used to maintain requirements and
standards until the program closes.

(2) The program shall continue within standards until all
classes, which are enrolled at the time of the decision to close, have
graduated. In the event this is not possible, a plan shall be developed
whereby students may transfer to other approved programs.

§215.4. Approval.
(a) The progressive designation of approval status is not im-

plied by the order of the following listing. Approval status is based
upon each program’s performance and demonstrated compliance to
the Board’s requirements and responses to the Board’s recommenda-
tions. Change from one status to another is based on NCLEX-RN
examination pass rates, annual reports, survey visits, and other factors
listed under §215.4(b). Types of approval include:

(1) Initial approval.

(A) Initial approval is written authorization to admit
students and is granted if the program meets the requirements and ad-
dresses the recommendations of the Board.

(B) Change from initial approval status to full approval
status cannot occur until the program has met requirements and re-
sponded to all recommendations issued by the Board and the licens-
ing examination result of the first graduating class is evaluated by the
Board.

(2) Full approval.

(A) Pre-licensure nursing education program. Full ap-
proval is granted by the Board to a pre-licensure nursing education
program that is in compliance with all requirements and has responded
to all recommendations. Only programs with full approval status may
propose extension programs and petition for faculty waivers.

(B) Post-licensure nursing education programs. Full
approval is granted by the Board to a post-licensure nursing education
program after one class has completed the program and the program
meets the Board’s legal and educational requirements.

(3) Full approval with warning is issued by the Board to a
professional nursing education program that is not meeting legal and
educational requirements. The program is issued a warning, provided
a list of the deficiencies, and given a specified time in which to correct
the deficiencies.

(4) Conditional approval. Conditional approval is issued
by the Board for a specified time to provide the program the opportu-
nity to correct deficiencies.
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(A) The program shall not admit students while on con-
ditional status.

(B) The Board may establish specific criteria to be met
in order for the program’s conditional approval status to be removed.

(C) Depending upon the degree to which the Board’s
legal and educational requirements are met, the Board may change the
approval status to full approval or full approval with warning, or may
withdraw approval.

(5) Withdrawal of approval. The Board may withdraw ap-
proval from a program which fails to meet legal and educational re-
quirements within the specified time. The program shall be removed
from the list of Board-approved professional nursing education pro-
grams.

(b) Factors Jeopardizing Program Approval Status - Approval
may be changed or withdrawn for any of the following reasons:

(1) deficiencies in compliance with the rule;

(2) utilization of students to meet staffing needs in health
care facilities;

(3) noncompliance with school’s stated philosophy/mis-
sion, program design, objectives/outcomes, and/or policies;

(4) continual failure to submit records and reports to the
Board office within designated time frames;

(5) failure to provide sufficient variety and number of clin-
ical learning opportunities for students to achieve stated objectives/out-
comes;

(6) failure to comply with Board requirements or to re-
spond to recommendations within the specified time;

(7) student enrollments without sufficient faculty, facilities
and/or patient census;

(8) failure to maintain a 80% passing rate on the licensing
examination by first-time candidates;

(9) failure of the program dean or director to document
annually the currency of faculty licenses; or

(10) other activities or situations that demonstrate to the
Board that a program is not meeting legal requirements and standards.

(c) Approval procedures. Approval status is determined
annually by the Board on the basis of the program’s annual report,
NCLEX-RN examination pass rate, and other pertinent data.

(1) Review of annual report. Each approved professional
nursing education program shall submit an annual report regarding its
compliance with the Board’s legal and educational requirements.

(2) Pass rate of graduates on NCLEX-RN examination.

(A) Eighty percent (80%) of first-time candidates who
complete the program of study are required to achieve a passing score
on the NCLEX-RN examination.

(B) When the passing score of first-time candidates
who complete the professional nursing education program of study is
less than 80% on the NCLEX-RN examination during the examination
year, the nursing program shall submit a self-study report that evalu-
ates factors which contributed to the graduates’ performance on the
NCLEX-RN examination and a description of the corrective measures
to be implemented. The report shall follow Board guidelines.

(C) A warning shall be issued to the program when the
pass rate of first-time candidates, as described in subsection (c)(2)(A)
of this section, is less than 80% for two consecutive examination years.

(D) A program shall be placed on conditional approval
status if, within one examination year from the date of the warning, the
performance of first-time candidates on the NCLEX-RN examination
fails to be at least 80%, or the faculty fails to implement appropriate
corrective measures.

(E) Approval may be withdrawn if the performance of
first-time candidates fails to be at least 80% during the examination
year following the date that the program is placed on conditional ap-
proval.

(F) A program placed on warning or conditional ap-
proval status may request a review of the program’s approval status by
the Board at a regularly scheduled meeting if the program’s pass rate
for first-time candidates during one examination year is at least 80%.

(d) Survey visit. Each professional nursing education pro-
gram shall be visited at least every six years after full approval has
been granted, unless accredited by a Board-recognized voluntary ac-
crediting body.

(1) The Board may authorize staff to conduct a survey visit
at any time based upon established criteria.

(2) After a program is fully approved by the Board, a re-
port from a Board-recognized voluntary accrediting body regarding a
program’s accreditation status may be accepted in lieu of a Board sur-
vey visit.

(3) A written report of the survey visit, annual report, and
NCLEX-RN examination pass rate shall be reviewed by the Board at
a regularly scheduled meeting.

(e) Notice of a program’s approval status shall be sent to the
director, chief administrative officer of the governing institution, and
others as determined by the Board.

§215.5. Philosophy/Mission and Objectives/Outcomes.

(a) The philosophy/mission and objectives/outcomes of the
professional nursing education program shall be consistent with the
philosophy/mission of the governing institution. They shall reflect the
diversity of the community served and shall be consistent with profes-
sional, educational, and ethical standards of nursing.

(b) Program objectives/outcomes derived from the phi-
losophy/mission shall reflect the Differentiated Entry Level
Compentencies of Graduates of Texas Nursing Programs, Vocational
(VN), Diploma/Associate Degree (Dip/ADN), Baccalaureate (BSN),
September 2002.

(c) Clinical objective/outcomes shall be stated in behavioral
terms and shall serve as a mechanism for evaluating student progres-
sion.

(d) The conceptual framework shall provide the organization
of major concepts from the philosophy/mission of the program that
provides the underlying structure or theme of the curriculum and fa-
cilitates the achievement of the program objectives/outcomes.

(e) The faculty shall periodically review the philosophy/mis-
sion and objectives/outcomes and shall make revisions to maintain cur-
rency.

§215.6. Administration and Organization.

(a) The governing institution shall be accredited by a Board-
recognized agency.
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(b) There shall be an organizational chart which demonstrates
the relationship of the professional nursing education program to the
governing institution, and indicates lines of responsibility and author-
ity.

(c) In colleges and universities, the program shall have com-
parable status with other academic units in such areas as rank, promo-
tion, tenure, leave, benefits and professional development.

(d) Salaries shall be adequate to recruit, employ, and retain
sufficient qualified faculty members with graduate preparation and ex-
pertise necessary for students to meet program goals.

(e) The governing institution shall provide financial support
and resources needed to operate a program which meets the legal and
educational requirements of the Board and fosters achievement of pro-
gram goals. The financial resources shall support adequate educational
facilities, equipment and qualified administrative and instructional per-
sonnel.

(f) Each professional nursing education program shall be ad-
ministered by a qualified individual who is accountable for the plan-
ning, implementation and evaluation of the professional nursing edu-
cation program. The dean or director shall:

(1) hold a current license or privilege to practice as a reg-
istered nurse in the state of Texas;

(2) hold a master’s degree in nursing;

(3) hold a doctoral degree, if administering a baccalaureate
or master’s degree program;

(4) have a minimum of three years teaching experience in
a professional nursing education program; and

(5) have demonstrated knowledge, skills and abilities in
administration within a professional nursing education program.

(g) When the dean or director of the program changes, the
dean or director shall submit to the Board office written notification of
the change indicating the final date of employment.

(1) A new dean or director qualification form shall be sub-
mitted to the office by the governing institution for approval prior to
appointment in an existing program or a new nursing program.

(2) A vitae and all official transcripts shall be submitted
with the new dean or director qualification form.

(3) If an interim dean or director is appointed to fill the
position, this appointment shall not exceed one year.

(4) In a fully approved professional nursing education pro-
gram, if the individual to be appointed as dean or director does not meet
the requirements for dean or director as specified in subsection (f) of
this section, the administration is permitted to petition for a waiver of
the Board’s requirements, according to Board guidelines, prior to the
appointment of said individual.

(h) A newly appointed dean, director, interim dean, or interim
director of a professional nursing education program shall attend the
next scheduled orientation provided by the Board.

§215.7. Faculty Qualifications and Faculty Organization.
(a) There shall be written personnel policies for nursing fac-

ulty that are in keeping with accepted educational standards and are
consistent with those of the governing institution. Policies which dif-
fer from those of the governing institution shall be consistent with
nursing unit mission and goals (philosophy and outcomes).

(1) Policies concerning workload for faculty and the dean
or director shall be in writing.

(2) Sufficient time shall be provided faculty to accomplish
those activities related to the teaching-learning process.

(3) Teaching activities shall be coordinated among full-
time, part-time faculty, clinical preceptors and clinical teaching assis-
tants.

(4) If the dean or director is required to teach, he or she
shall carry a teaching load of no more than three clock hours per week.

(b) A professional nursing education program shall employ
sufficient faculty members with graduate preparation and expertise
necessary to enable the students to meet the program goals. The num-
ber of faculty members shall be determined by such factors as:

(1) The number and level of students enrolled;

(2) The curriculum plan;

(3) Activities and responsibilities required of faculty;

(4) The number and geographic locations of affiliating
agencies and clinical practice settings; and

(5) The level of care and acuity of clients.

(c) Faculty Qualifications and Responsibilities.

(1) Documentation of faculty qualifications shall be in-
cluded in the official files of the programs. Each nurse faculty member
shall:

(A) Hold a current license or privilege to practice as a
registered nurse in the State of Texas;

(B) Show evidence of teaching abilities and maintain-
ing current knowledge, clinical expertise, and safety in subject area of
teaching responsibility;

(C) Hold a master’s degree, preferably in nursing. A
nurse faculty member holding a master’s degree in a discipline other
than nursing shall hold a bachelor’s degree in nursing from an ap-
proved or accredited baccalaureate program in nursing; and

(i) if teaching in a diploma or associate degree nurs-
ing program, shall have at least six semester hours of graduate level
content in nursing appropriate to assigned teaching responsibilities, or

(ii) if teaching in a baccalaureate level program,
shall have at least 12 semester hours of graduate-level content in
nursing appropriate to assigned teaching responsibilities.

(D) In fully approved programs, if an individual to be
appointed as faculty member does not meet the requirements for fac-
ulty as specified in this subsection, the dean or director is permitted to
petition for a waiver of the Board’s requirements, according to Board
guidelines, prior to the appointment of said individual.

(E) In baccalaureate programs, an increasing number
of faculty members should hold doctoral degrees appropriate to their
responsibilities.

(2) All nursing faculty, as well as non-nursing faculty, who
teach theory nursing courses, e.g., pathophysiology, pharmacology, re-
search, management and statistics, shall have graduate level educa-
tional preparation verified by the program dean or director as appro-
priate to these areas of responsibility.

(3) Non-nursing faculty assigned to teach didactic nursing
courses shall be required to co-teach with nursing faculty in order to
meet nursing course objectives.

(d) Teaching assignments shall be commensurate with the fac-
ulty member’s education and experience in nursing.
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(e) The faculty shall be organized with written policies and
procedures and/or bylaws to guide the faculty and program’s activities.

(f) The faculty shall meet regularly and function in such a
manner that all members participate in planning, implementing and
evaluating the nursing program. Such participation includes, but is not
limited to the initiation and/or change of academic policies, personnel
policies, curriculum, utilization of affiliating agencies, and program
evaluation.

(1) Committees necessary to carry out the functions of the
program shall be established with duties and membership of each com-
mittee clearly defined in writing.

(2) Minutes of faculty organization and committee meet-
ings shall document the reasons for actions and the decisions of the
faculty and shall be available for reference.

(g) There shall be written plans for faculty orientation, devel-
opment, and evaluation.

(1) Orientation of new faculty members shall be initiated
at the onset of employment.

(2) A program of faculty development shall be offered to
encourage and assist faculty members to meet the nursing program’s
needs as well as individual faculty member’s professional development
needs.

(3) A variety of means shall be used to evaluate faculty
performance such as self, student, peer and administrative evaluation.

§215.8. Students.
(a) Students shall have mechanisms for input into the develop-

ment of academic policies and procedures, curriculum planning, and
evaluation of teaching effectiveness.

(b) The number of students admitted to the program shall be
determined by the number of qualified faculty, adequate educational
facilities and resources, and the availability of appropriate clinical
learning experiences for students.

(c) Written policies regarding nursing student admission and
progression shall be developed and implemented in accordance with
the requirements that the governing institution must meet to maintain
accreditation. Student policies which differ from those of the govern-
ing institution shall be in writing and shall be made available to faculty
and students.

(d) Policies shall facilitate mobility/articulation, be consistent
with acceptable educational standards, and be available to students and
faculty.

(e) Students shall have the opportunity to evaluate faculty,
courses, and learning resources and these evaluations shall be docu-
mented.

(f) Individuals enrolled in approved professional nursing ed-
ucation programs preparing students for initial licensure shall be pro-
vided verbal and written information regarding conditions that may
disqualify graduates from licensure and of their rights to petition the
Board for a Declaratory Order of Eligibility. Required eligibility in-
formation includes:

(1) Texas Occupations Code §§301.252, 301.257 and
301.452 - .469; and

(2) Sections 213.27-213.30 of the Texas Administrative
Code (relating to Good Professional Character, Licensure of Persons
with Criminal Convictions, Criteria and Procedure Regarding Intem-
perate Use and Lack of Fitness in Eligibility and Disciplinary Matters,
Declaratory Order of Eligibility for Licensure).

(g) The professional nursing education program shall main-
tain written receipt of eligibility notification for up to six months after
the individual enrolled completes the nursing education program or
permanently withdraws from the nursing education program.

§215.9. Program of Study.

(a) The program of study shall be:

(1) at least the equivalent of two academic years and shall
not exceed four calendar years;

(2) planned, implemented, and evaluated by the faculty;

(3) based on the philosophy/mission and objectives/out-
comes;

(4) organized logically, sequenced appropriately;

(5) based on sound educational principles;

(6) designed to prepare graduates to practice according to
the Standards of Nursing Practice as set forth in the Board’s Rules and
Regulations; and

(7) designed and implemented to prepare students to
demonstrate the Differentiated Entry Level Compentencies of Gradu-
ates of Texas Nursing Programs, Vocational (VN), Diploma/Associate
Degree (Dip/ADN), Baccalaureate (BSN), September 2002.

(b) There shall be a reasonable balance between non-nursing
courses and nursing courses which are offered in a supportive sequence
with rationale and are clearly appropriate for collegiate study.

(c) There shall be a rationale for the ratio of contact hours
assigned to classroom and clinical learning experiences. The recom-
mended ratio is three contact hours of clinical learning experiences for
each contact hour of classroom instruction.

(d) The program of study should facilitate articulation among
programs.

(e) The program of study shall include, but not be limited to
the following areas:

(1) non-nursing courses, clearly appropriate for collegiate
study, offered in a supportive sequence.

(2) nursing courses which include didactic and clinical
learning experiences in the four content areas, medical-surgical,
maternal/child health, pediatrics, and mental health nursing that teach
students to use a systematic approach to clinical decision making and
prepare students to safely practice professional nursing through the
promotion, prevention, rehabilitation, maintenance, and restoration of
the health of individuals of all ages.

(A) Course content shall be appropriate to the role ex-
pectations of the graduate.

(B) Professional values including ethics, safety, diver-
sity, and confidentiality shall be addressed.

(C) The Nursing Practice Act, Standards of Nursing
Practice, Unprofessional Conduct Rules, Delegation Rules, and other
laws and regulations which pertain to various practice settings shall be
addressed.

(3) Nursing courses shall prepare students to recognize and
analyze health care needs, select and apply relevant knowledge and
appropriate methods for meeting the heath care needs of individuals
and families, and evaluate the effectiveness of the nursing care.

(4) Baccalaureate and entry-level master’s degree pro-
grams in nursing shall include learning activities in basic research
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and management/leadership, and didactic and clinical learning
experiences in community health nursing.

(f) The learning experiences shall provide for progressive de-
velopment of values, knowledge, judgment, and skills.

(1) Didactic learning experiences shall be provided either
prior to or concurrent with the related clinical learning experiences.

(2) Clinical learning experiences shall be sufficient in
quantity and quality to provide opportunities for students to achieve
the stated outcomes.

(3) Students shall have sufficient opportunities in simu-
lated or clinical settings to develop manual technical skills, using con-
temporary technologies, essential for safe, effective nursing practice.

(4) Learning opportunities shall assist students to develop
communication and interpersonal relationship skills.

(g) Faculty shall develop and implement evaluation methods
and tools to measure progression of students’ cognitive, affective and
psychomotor achievements in course/clinical objectives according to
Board guidelines.

(h) Curriculum changes shall be developed by the faculty ac-
cording to Board standards and shall include information outlined in
the Board guidelines. The two types of curriculum changes are:

(1) Minor curriculum changes not requiring prior Board
staff approval, and may include:

(A) editorial updates of philosophy/mission and objec-
tives/outcomes; or

(B) redistribution of course content or course hours.

(2) Major curriculum changes requiring Board staff ap-
proval prior to implementation, including:

(A) changes in program philosophy/mission and objec-
tives/outcomes which result in a reorganization or re-conceptualization
of the entire curriculum, including but not limited to changing from a
block to an integrated curriculum.

(B) the addition of transition course(s), tracks/alterna-
tive programs of study, including MEEP, that provide educational mo-
bility.

(C) mobility programs desiring to establish a generic
program are treated as a new program and the appropriate proposal
should be developed.

(i) All programs implementing a curriculum change shall pro-
vide an evaluation of the outcomes of these changes and submit with
the Annual Report through the first graduating class.

(j) Documentation of Governing Institution approval or Texas
Higher Education Coordinating Board approval must be provided to
the Board prior to implementation of changes, as appropriate.

(k) Nursing education programs that have full approval and
are undergoing major curriculum changes shall submit an abbreviated
proposal to the office for approval at least four (4) months prior to
implementation. The abbreviated proposal shall contain at least the
following:

(1) new and old philosophy/mission, major concepts, pro-
gram objectives/outcomes, course objectives/outcomes;

(2) new and old curriculum plans;

(3) clinical evaluation tools for each clinical course; and

(4) additional information as requested in order to provide
clarity for Board staff.

(l) Nursing education programs not having full approval but
proposing a major curriculum change shall submit a full curriculum
change proposal and meet the requirements as outlined in §215.9(h).

§215.10. Management of Clinical Learning Experiences and
Resources.

(a) In all cases faculty shall be responsible and accountable for
managing clinical learning experiences and observational experiences
of students.

(b) Faculty shall develop criteria for the selection of affiliat-
ing agencies/clinical facilities or clinical practice settings which ad-
dress safety and the need for students to achieve the program outcomes
(goals) through the practice of nursing care or observational experi-
ences.

(c) Faculty shall select and evaluate affiliating agencies/clini-
cal facilities or clinical practice settings which provide students with
opportunities to achieve the goals of the program.

(1) Written agreements between the program and the affil-
iating agencies shall specify the responsibilities of the program to the
agency and the responsibilities of the agency to the program.

(2) Agreements shall be reviewed periodically and include
provisions for adequate notice of termination.

(d) The faculty member shall be responsible for the supervi-
sion of students in clinical learning experiences.

(1) When a faculty member is the only person officially
responsible for a clinical group, the group shall total no more than ten
(10) students. Patient safety shall be a priority and may mandate lower
ratios, as appropriate. The faculty member shall supervise that group
in only one facility at a time, unless some portion or all of the clinical
group are assigned to observational experiences in additional settings.

(2) Direct faculty supervision is not required for an obser-
vational experience.

(A) Observational experiences may be used to supple-
ment, but not replace patient care experiences, and must serve the pur-
pose of student attainment of clinical objectives.

(B) Observational experiences shall comprise no more
than 20% of the clinical contact hours for a course and no more than
10% of the clinical contact hours for the program of study.

(e) Faculty may use clinical preceptors or clinical teaching
assistants to enhance clinical learning experiences and to assist faculty
in the clinical supervision of students.

(1) Faculty shall develop written criteria for the selection
of clinical preceptors and clinical teaching assistants.

(2) When clinical preceptors or clinical teaching assistants
are used, written agreements between the professional nursing educa-
tion program, clinical preceptor or clinical teaching assistant, and the
affiliating agency, when applicable, shall delineate the functions and
responsibilities of the parties involved.

(3) Faculty shall be readily available to students and clin-
ical preceptors or clinical teaching assistants during clinical learning
experiences.

(4) The designated faculty member shall meet periodically
with the clinical preceptors or clinical teaching assistants and stu-
dent(s) for the purpose of monitoring and evaluating learning expe-
riences.
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(5) Written clinical objectives shall be shared with the clin-
ical preceptors or clinical teaching assistants prior to or concurrent with
the experience.

(f) Clinical preceptors may be used to enhance clinical learn-
ing experiences after a student has received clinical and didactic in-
struction in all basic areas of nursing or within a course after a student
has received clinical and didactic instruction in the basic areas of nurs-
ing for that course or specific learning experience.

(1) In courses which use clinical preceptors for a portion
of clinical learning experiences, faculty shall have no more than 12
students in a clinical group.

(2) In a course which uses clinical preceptors as the sole
method of student instruction and supervision in clinical settings, fac-
ulty shall coordinate the preceptorship for no more than 24 students.

(3) The preceptor may supervise student clinical learning
experiences without the physical presence of the faculty member in
the affiliating agency or clinical practice setting.

(4) The preceptor shall be responsible for the clinical
learning experiences of no more than two students per clinical day.

(5) Clinical preceptors shall have the following qualifica-
tions:

(A) competence in designated areas of practice;

(B) philosophy of health care congruent with that of the
nursing program; and

(C) current licensure or privilege as a registered nurse
in the State of Texas; or

(D) if not a registered nurse, a current license in Texas
as a health care professional with a minimum of a bachelor’s degree
in that field.

(g) Clinical teaching assistants may assist qualified, experi-
enced faculty with clinical learning experiences.

(1) In clinical learning experiences where a faculty mem-
ber is supported by a clinical teaching assistant, the ratio of faculty
to students shall not exceed 2:15 (faculty plus clinical teaching assis-
tant:student).

(2) Clinical teaching assistants shall supervise student clin-
ical learning experiences only when the qualified and experienced fac-
ulty member is physically present in the affiliating agency or alterna-
tive practice setting.

(3) When acting as a clinical teaching assistant, the RN
shall not be responsible for other staff duties, such as supervising other
personnel and/or patient care.

(4) Clinical teaching assistants shall meet the following
criteria:

(A) hold a current license or privilege to practice as a
registered nurse in the State of Texas;

(B) hold a bachelor’s degree in nursing from an accred-
ited baccalaureate program in nursing; and

(C) have the clinical expertise to function effectively
and safely in the designated area of teaching.

§215.11. Facilities, Resources, and Services.

(a) The governing institution shall be responsible for provid-
ing:

(1) educational facilities,

(2) resources, and

(3) services which support the effective development and
implementation of the nursing education program.

(b) The dean or director and faculty shall have adequate sec-
retarial and clerical assistance to meet the needs of the program.

(c) The physical facilities shall be adequate to meet the needs
of the program in relation to the size of the faculty and the student
body.

(1) The dean or director shall have a private office.

(2) Faculty offices shall be conveniently located and ade-
quate in number and size to provide faculty with privacy for confer-
ences with students and uninterrupted work.

(3) Space for clerical staff, records, files, and equipment
shall be adequate.

(4) There shall be mechanisms which provide for the se-
curity of sensitive materials, such as examinations and health records.

(5) Classrooms, laboratories, and conference rooms shall
be conducive to learning and adequate in number, size, and type for
the number of students and the educational purposes for which the
rooms are used.

(d) The learning resources, library, and departmental holdings
shall be current, use contemporary technology appropriate for the level
of the curriculum, and be sufficient for the size of the student body and
the needs of the faculty.

(1) Provisions shall be made for accessibility, availability,
and timely delivery of information resources.

(2) Facilities and policies shall promote effective use, i.e.
environment, accessibility, and hours of operation.

§215.12. Records and Reports.

(a) Accurate and current records shall be maintained in a
confidential manner and be accessible to appropriate parties. These
records shall include, but are not limited to:

(1) records of current students;

(2) transcripts/permanent record cards of graduates;

(3) faculty records;

(4) administrative records, which include minutes of fac-
ulty meetings for the past three years, annual reports, and school cat-
alogs;

(5) the current program of study and curriculum including
mission and goals (philosophy and outcomes), and course outlines;

(6) agreements with affiliating agencies; and

(7) the master plan of evaluation with most recent data col-
lection.

(b) Records shall be safely stored to prevent loss, destruction,
or unauthorized use.

(c) Copies of the program’s Annual Reports and important
Board communication shall be maintained as appropriate.

§215.13. Total Program Evaluation.

(a) There shall be a written plan for the systematic evalua-
tion of the total program. The plan shall include evaluative criteria,
methodology, frequency of evaluation, assignment of responsibility,
and indicators (benchmarks) of program and instructional effective-
ness. The following broad areas shall be periodically evaluated:
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(1) organization and administration of the program;

(2) philosophy/mission and objectives/outcomes;

(3) program of study, curriculum, and instructional tech-
niques;

(4) education facilities, resources, and services;

(5) affiliating agencies and clinical learning activities;

(6) students’ achievement;

(7) graduates’ performance on the licensing examination;

(8) graduates’ nursing competence;

(9) faculty members’ performance; and

(10) extension programs.

(b) All evaluation methods and instruments shall be periodi-
cally reviewed for appropriateness.

(c) Implementation of the plan for total program evaluation
shall be documented in the minutes.

(d) Major changes in the nursing education program shall be
evidence-based and supported by rationale.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 26,

2004.

TRD-200406418
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
PART 12. BOARD OF VOCATIONAL
NURSE EXAMINERS

CHAPTER 233. EDUCATION
SUBCHAPTER A. DEFINITIONS
22 TAC §233.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Board of Nurse Examiners or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter A (Definitions), §233.1. The other four
subchapters in this chapter are being proposed for repeal con-
currently with this subchapter. Effective February 1, 2004, the
Board of Nurse Examiners and the Board of Vocational Nurse
Examiners were merged into one agency, the Board of Nurse
Examiners. The Board of Vocational Nurse Examiners ceased to
exist as an agency. House Bill 1483, passed by the 78th Regular
Legislative Session, was the legislative action that implemented
the consolidation. The repeal implements House Bill 1483 and

the make-up and function of the new Board of Nurse Examin-
ers. Concurrent with the proposed repeal is the proposal of a
new Chapter 214 (Vocational Nursing Education) which incor-
porates the education rules for Licensed Vocational Nurses into
the Board of Nurse Examiners’ rules. This repeal is for the pur-
pose of preventing conflicting rules and consolidating the rules
applicable to all nurses under Title 22, Part 11 (Board of Nurse
Examiners) of the Texas Administrative Code.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is adopted there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas has also determined that for each year of the first
five years the proposed repeal is adopted, the public benefit will
be that the new rules will safeguard the welfare of the public of
this State through implementation of educational standards that
provide assurance that the vocational nurse is a safe practitioner.
The proposed repeal will also prevent conflicting rules. The ef-
fect on small businesses is that the proposed new rules require
reducing the student/faculty ratio to 10:1 from the previous 12:1
which may require hiring more educators, although alternative
options, such as adding the use of preceptors should prevent any
adverse effects such as decrease in student enrollment. There
is no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of this section is pursuant to the authority of
Texas Occupations Code, §301.151 and §301.152 which autho-
rizes the Board of Nurse Examiners to adopt, enforce, and repeal
rules consistent with its legislative authority under the Nursing
Practice Act.

The adoption of the proposed repeal will not affect any existing
statute.

§233.1. Definitions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 25,

2004.

TRD-200406409
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER B. OPERATION OF A
VOCATIONAL NURSING PROGRAM
22 TAC §§233.11 - 233.26, 233.28 - 233.30

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter B (Operation of a Vocational Nursing
Program), §§233.11 - 233.26 and §§233.28 - 233.30. The other
four subchapters in this chapter are being proposed for repeal
concurrently with this subchapter. Effective February 1, 2004,
the Board of Nurse Examiners and the Board of Vocational
Nurse Examiners were merged into one agency, the Board of
Nurse Examiners. The Board of Vocational Nurse Examiners
ceased to exist as an agency. House Bill 1483, passed by the
78th Regular Legislative Session, was the legislative action that
implemented the consolidation. The repeal implements House
Bill 1483 and the make-up and function of the new Board of
Nurse Examiners. Concurrent with the proposed repeal is the
proposal of a new Chapter 214 (Vocational Nursing Education)
which incorporates the education rules for Licensed Vocational
Nurses into the Board of Nurse Examiners’ rules. This repeal is
for the purpose of preventing conflicting rules and consolidating
the rules applicable to all nurses under Title 22, Part 11 (Board
of Nurse Examiners) of the Texas Administrative Code.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is adopted there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas has also determined that for each year of the first
five years the proposed repeal is adopted, the public benefit will
be that the new rules will safeguard the welfare of the public of
this State through implementation of educational standards that
provide assurance that the vocational nurse is a safe practitioner.
The proposed repeal will also prevent conflicting rules. The ef-
fect on small businesses is that the proposed new rules require
reducing the student/faculty ratio to 10:1 from the previous 12:1
which may require hiring more educators, although alternative
options, such as adding the use of preceptors should prevent any
adverse effects such as decrease in student enrollment. There
is no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of these sections is pursuant to the author-
ity of Texas Occupations Code, §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.

The adoption of the proposed repeal will not affect any existing
statute.

§233.11. Agencies Qualified to Operate a School.

§233.12. Controlling Agency.
§233.13. Affiliating Agency.

§233.14. Contractual Agreement.
§233.15. Establishment of a New Program.

§233.16. Establishment of Extension Programs.

§233.17. Transfer of Controlling Agency.
§233.18. Reopening or Reactivating a Program.

§233.19. Closure of a School.
§233.20. Program Design.

§233.21. Director.
§233.22. Instructors.

§233.23. Designate Supervisors.
§233.24. Minimum Teaching Personnel.
§233.25. Faculty Continuing Education Requirements.
§233.26. Clinical Facility.
§233.28. Updating Program Design.
§233.29. Substitute Faculty.
§233.30. Military Faculty.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 25,

2004.

TRD-200406410
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER C. APPROVAL OF PROGRAMS
22 TAC §§233.41 - 233.43

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter C (Approval of Programs), §§233.41 -
233.43. The other four subchapters in this chapter are being
proposed for repeal concurrently with this subchapter. Effective
February 1, 2004, the Board of Nurse Examiners and the Board
of Vocational Nurse Examiners were merged into one agency,
the Board of Nurse Examiners. The Board of Vocational Nurse
Examiners ceased to exist as an agency. House Bill 1483,
passed by the 78th Regular Legislative Session, was the leg-
islative action that implemented the consolidation. The repeal
implements House Bill 1483 and the make-up and function of the
new Board of Nurse Examiners. Concurrent with the proposed
repeal is the proposal of a new Chapter 214 (Vocational Nursing
Education) which incorporates the education rules for Licensed
Vocational Nurses into the Board of Nurse Examiners’ rules.
This repeal is for the purpose of preventing conflicting rules and
consolidating the rules applicable to all nurses under Title 22,
Part 11 (Board of Nurse Examiners) of the Texas Administrative
Code.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is adopted there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas has also determined that for each year of the first
five years the proposed repeal is adopted, the public benefit will
be that the new rules will safeguard the welfare of the public of
this State through implementation of educational standards that
provide assurance that the vocational nurse is a safe practitioner.
The proposed repeal will also prevent conflicting rules. The ef-
fect on small businesses is that the proposed new rules require
reducing the student/faculty ratio to 10:1 from the previous 12:1
which may require hiring more educators, although alternative
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options, such as adding the use of preceptors should prevent any
adverse effects such as decrease in student enrollment. There
is no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of these sections is pursuant to the author-
ity of Texas Occupations Code, §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.

The adoption of the proposed repeal will not affect any existing
statute.

§233.41. Types of Approval.
§233.42. Factors Jeopardizing School Approval.
§233.43. Withdrawal of Approval.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 25,

2004.

TRD-200406411
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER D. VOCATIONAL NURSING
EDUCATION STANDARDS
22 TAC §§233.51 - 233.54, 233.56 - 233.58, 233.60 - 233.69,
233.71 - 233.76

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22 Texas
Administrative Code Chapter 233, concerning Education, and
specifically Subchapter D (Vocational Nursing Education Stan-
dards), §§233.51 - 233.54, 233.56 - 233.58, 233.60 - 233.69,
233.71 - 233.76. The other four subchapters in this chapter
are being proposed for repeal concurrently with this subchap-
ter. Effective February 1, 2004, the Board of Nurse Examiners
and the Board of Vocational Nurse Examiners were merged into
one agency, the Board of Nurse Examiners. The Board of Vo-
cational Nurse Examiners ceased to exist as an agency. House
Bill 1483, passed by the 78th Regular Legislative Session, was
the legislative action that implemented the consolidation. The
repeal implements House Bill 1483 and the make-up and func-
tion of the new Board of Nurse Examiners. Concurrent with the
proposed repeal is the proposal of a new Chapter 214 (Voca-
tional Nursing Education) which incorporates the education rules
for Licensed Vocational Nurses into the Board of Nurse Examin-
ers’ rules. This repeal is for the purpose of preventing conflicting
rules and consolidating the rules applicable to all nurses under

Title 22, Part 11 (Board of Nurse Examiners) of the Texas Ad-
ministrative Code.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is adopted there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas has also determined that for each year of the first
five years the proposed repeal is adopted, the public benefit will
be that the new rules will safeguard the welfare of the public of
this State through implementation of educational standards that
provide assurance that the vocational nurse is a safe practitioner.
The proposed repeal will also prevent conflicting rules. The ef-
fect on small businesses is that the proposed new rules require
reducing the student/faculty ratio to 10:1 from the previous 12:1
which may require hiring more educators, although alternative
options, such as adding the use of preceptors should prevent any
adverse effects such as decrease in student enrollment. There
is no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of these sections is pursuant to the author-
ity of Texas Occupations Code, §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce, and
repeal rules consistent with its legislative authority under the
Nursing Practice Act.

The adoption of the proposed repeal will not affect any existing
statute.

§233.51. Curriculum Organization.
§233.52. Student Time and Rotation Schedules.
§233.53. Student Patient Assignments.
§233.54. Class and Clinical Practice Hours.
§233.56. Innovative Curriculum Development.
§233.57. Challenging Curriculum.
§233.58. Curriculum Requirements.
§233.60. Teaching Facilities.
§233.61. Resource Materials.
§233.62. Restrooms and Lounges.
§233.63. Admission of Classes.
§233.64. Student Policies.
§233.65. Admission Criteria.
§233.66. Dismissal Criteria.
§233.67. Schedule of Hours.
§233.68. Schedule of Clinical Practice.
§233.69. Vacation and Holidays.
§233.71. System of Grading.
§233.72. Transfer and Advanced Placement of Vocational and Pro-
fessional Nursing Students.
§233.73. Special Students.
§233.74. Clinical Practice Evaluations.
§233.75. Student Conferences.
§233.76. Minimum Standards/Guidelines.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 26,

2004.
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TRD-200406413
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
SUBCHAPTER E. VOCATIONAL NURSE
EDUCATION RECORDS
22 TAC §§233.81 - 233.85

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Board of Nurse Examiners or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the repeal of 22
Texas Administrative Code Chapter 233, concerning Education,
and specifically Subchapter E (Vocational Nurse Education
Records), §§233.81 - 233.85. The other four subchapters in
this chapter are being proposed for repeal concurrently with
this subchapter. Effective February 1, 2004, the Board of
Nurse Examiners and the Board of Vocational Nurse Examiners
were merged into one agency, the Board of Nurse Examiners.
The Board of Vocational Nurse Examiners ceased to exist
as an agency. House Bill 1483, passed by the 78th Regular
Legislative Session, was the legislative action that implemented
the consolidation. The repeal implements House Bill 1483 and
the make-up and function of the new Board of Nurse Examiners.
Concurrent with the proposed repeal is the proposal of a new
Chapter 214 (Vocational Nursing Education) which incorporates
the education rules for Licensed Vocational Nurses into the
Board of Nurse Examiners’ rules. This repeal is for the purpose
of preventing conflicting rules and consolidating the rules
applicable to all nurses under Title 22, Part 11 (Board of Nurse
Examiners) of the Texas Administrative Code.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed repeal is adopted there will
be no fiscal implications for state or local government as a result
of implementing the proposed repeal.

Ms. Thomas has also determined that for each year of the first
five years the proposed repeal is adopted, the public benefit will
be that the new rules will safeguard the welfare of the public of
this State through implementation of educational standards that
provide assurance that the vocational nurse is a safe practitioner.
The proposed repeal will also prevent conflicting rules. The ef-
fect on small businesses is that the proposed new rules require
reducing the student/faculty ratio to 10:1 from the previous 12:1
which may require hiring more educators, although alternative
options, such as adding the use of preceptors should prevent any
adverse effects such as decrease in student enrollment. There
is no anticipated cost to affected individuals as a result of this
proposed repeal.

Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.

The proposed repeal of these sections is pursuant to the author-
ity of Texas Occupations Code, §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce, and

repeal rules consistent with its legislative authority under the
Nursing Practice Act.

The adoption of the proposed repeal will not affect any existing
statute.

§233.81. Student Forms.

§233.82. Required Student Forms.

§233.83. Record Storage.

§233.84. Retention of Student Records.

§233.85. Required and Resource Program Documents.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 26,

2004.

TRD-200406412
Katherine Thomas
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 305-6823

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
The Texas Department of Insurance (TDI) proposes amend-
ments to §§11.1, 11.2, 11.101, 11.201 - 11.206, 11.301 -
11.303, 11.502 - 11.506, 11.508, 11.509, 11.512, 11.602,
11.603, 11.801 - 11.803, 11.806, 11.809, 11.810, 11.901,
11.904, 11.1001, 11.1301 - 11.1306, 11.1401 - 11.1404,
11.1500, 11.1600 - 11.1602, 11.1604 - 11.1607, 11.1702
- 11.1704, 11.1801 - 11.1806, 11.1901, 11.1902, 11.2101
- 11.2103, 11.2200, 11.2201, 11.2203, 11.2204, 11.2303,
11.2311, 11.2314, 11.2402, 11.2405, 11.2501 - 11.2503,
11.2601, and 11.2602, and new §§11.902, 11.2207, 11.2208,
and 11.2406, concerning regulation of health maintenance
organizations (HMOs). These amendments and new sections
are necessary to implement statutory changes from prior leg-
islative sessions and to update procedures and requirements to
conform to certain nationally recognized standards. In addition,
because these sections have not undergone comprehensive
revision for a number of years, the department believes it
is necessary to streamline and consolidate requirements to
more accurately reflect acceptable HMO practices and TDI’s
policies and procedures, and to clarify statutory requirements.
The department also believes rule revision is necessary to
respond to regulatory concerns that have arisen since the last
revision. For example, many have questioned the necessity
of the current rule’s requirements concerning full-time clinical
directors (currently medical directors). After encountering this
concern many times, the department has determined that the
requirements should be modified in a way that is more efficient
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for HMOs to implement without compromising appropriate
regulatory standards. Another example concerns the practice of
"balance billing" of HMO enrollees, particularly where enrollees
have in good faith utilized a contracted medical facility but have
received services, such as ancillary services (e.g., anesthesiol-
ogy, radiology, or pathology), from a non-contracted physician
or provider. This issue has received considerable attention over
the past several years, and the department believes that this
revision of the HMO rules should clarify it. This issue, and the
proposed rule revisions, are discussed more thoroughly herein.

The proposed amendments to §11.204(18) add a requirement
that the HMO provide network configuration information, includ-
ing maps demonstrating the location and distribution of the physi-
cian and provider network within the service area upon initial
filing of an application for a certificate of authority. Proposed
amendments to §§11.205(a)(6), 11.302(b)(3), and 11.303(c)(7)
incorporate the requirement for this network configuration infor-
mation. The changes are proposed to ensure full compliance
with §843.078(k), which requires network configuration informa-
tion to demonstrate network adequacy. The maps, by indicating
where particular providers are located, are much more demon-
strative of network sufficiency and accessibility than written de-
scriptions. In addition, the proposed amendments also require
that the HMO provide lists of physicians and individual and in-
stitutional providers, along with license type and specialization,
and information concerning whether such physicians or individ-
ual providers are accepting new patients. The license type and
specialization information allows TDI to more readily distinguish
primary care physicians from specialists in determining network
adequacy to support all types of covered services.

The proposed amendments to Subchapter C (§11.205(a)(4)),
which set out ten prescribed categories of complaints that HMOs
must make available during examinations prior to and subse-
quent to issuance of a certificate of authority, basically require
greater detail in, and expand on, the four categories of com-
plaints HMOs are currently required to maintain. These pro-
posed complaint categories are also referenced in Subchapter D
(§11.303(c)(4)). TDI believes these amendments are necessary
to facilitate review of complaints during examinations and to allow
TDI and the industry to more specifically monitor problems and
concerns in the face of marketplace changes that could impact
enrollees. However, in order to allow sufficient time to implement
these changes, TDI will consider allowing HMOs additional time
to implement this requirement and it solicits commenters’ input
on appropriate compliance dates.

The proposed changes to the Solvency Surveillance Committee
(SSC) in Subchapter N (§11.1302) will provide a more flexible
process that allows for better responsiveness to specific con-
cerns regarding an HMO, while eliminating requirements for un-
necessary meetings. Increased responsiveness and flexibility of
the committee will ultimately better protect all enrollees receiving
health care coverage from an HMO.

The proposed amendments to Subchapter Q (§11.1606) clarify
the responsibilities of an HMO’s Chief Executive Officer, Chief
Operations Officer, and Clinical Director. Previously the rule
emphasized factors such as full-time status and residence in
the service area, while the proposal sets forth a description of
the positions’ practical and functional requirements and respon-
sibilities. The proposed change reflects the department’s un-
derstanding that executives can be responsible for operations in
several states or several different service areas on less than a
full-time basis in this state. TDI has, for many years, heard from

some plans that the current rule’s requirement was not neces-
sary to their circumstances. The proposal, which the department
derived from its regulatory experience, recognized national stan-
dards, as well as actual HMOs’ job descriptions, gives HMOs the
flexibility to determine how they can best manage and implement
their executive duties, while making clear that the HMO must ad-
dress and ensure satisfactory performance of the functions of
the positions.

The proposed amendments to Subchapter S (§11.1802) pre-
scribe a more comprehensive method for assessing the mini-
mum capital or net worth of a Medicaid managed care organiza-
tion (MCO) by incorporating Risk Based Capital (RBC) require-
ments, developed in coordination with the National Association
of Insurance Commissioners (NAIC), for assessing capital ade-
quacy. All HMOs, including those that are MCOs, must already
comply with the RBC formula currently required in §11.809. In-
surance Code Article 1.61 requires TDI, in conjunction with the
Texas Health and Human Services Commission (HHSC), to es-
tablish fiscal solvency standards for MCOs, and these amend-
ments are meant to ensure that MCOs that contract with the state
operate in a fiscally sound manner. The proposed amendments
to §11.1804 also allow a reduction in the special statutory deposit
required for MCOs, taking into account certain guarantees from
sponsoring organizations, and clarify that the reduction is un-
related to non-Medicaid business. The proposed amendments
eliminate the automatic filing requirements for certain financial
information and instead require that such information be filed
only upon the department’s request.

The proposed amendments to, and existing language in, Sub-
chapter F (§11.506) and Subchapter Q (§11.1600(b)(11)(D)) ad-
dress the issue of "balance billing" of HMO enrollees by physi-
cians and providers. Pursuant to the HMO Act, an HMO must
establish a network of physicians and other providers with which
it contracts to provide basic covered services which are delivered
to enrollees on a prepaid basis. Because of the prepaid nature
of HMO coverage, §843.361 requires that "[a] contract or other
agreement between a health maintenance organization and a
physician or provider must specify that the physician or provider
will hold an enrollee harmless for payment of the cost of covered
health care services if the health maintenance organization does
not pay the provider for those services." It is not, and has never
been, in dispute that contracted physicians and providers may
not charge enrollees for services other than agreed copayments.
However, for several years the department has addressed issues
concerning enrollees who are billed by non-contracted physi-
cians and providers. The issue has arisen in two areas: where
enrollees receive treatment at network hospitals or facilities by
non-contracted ancillary providers, and where enrollees receive
emergency treatment at a non-network facility.

TDI has received complaints from HMO enrollees who have been
balance billed under these circumstances, but to date it has infor-
mally resolved them through negotiation with the HMO and the
provider. While TDI has been successful at resolving complaints
in this manner, the issue persists. A 2003 Attorney General’s
Opinion (Op. No. GA-0040) held that the HMO Act does not
prohibit a physician not under contract with an HMO from billing
an enrollee for charges in addition to those paid by the HMO for
the services. The opinion also held that TDI is not authorized to
enforce the act against such a physician. While TDI has never
sought to take enforcement action against a physician, the issue
became more prominent following this ruling.
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Accordingly, TDI proposes amendments to reiterate the statutory
requirement that HMOs, which by law must provide basic health
care services to enrollees on a prepaid basis, must cover the cost
of such services so that enrollees are not billed for any balance.
Proposed amendments to Subchapter Q (§11.1607(i)(4)) thus
require HMOs that have been required to file an access plan due
to inadequate numbers or types of physicians in their networks
to state in such plan that the HMO will ensure that enrollees will
be "indemnified or otherwise held harmless when non-participat-
ing physicians and providers provide services to enrollees due
to the unavailability of the service from a physician or provider in
the HMO’s network or network facility." This language is based
on the prepaid nature of HMO coverage and the accessibility and
availability requirements included in the HMO Act. Primarily, an
HMO is defined as "a person who arranges for or provides to
enrollees on a prepaid basis a health care plan, a limited health
care service plan, or a single health care service plan." Texas
Insurance Code §843.002 (emphasis added). The HMO Act re-
quires that an HMO’s health plan be "an appropriate mechanism
through which the health maintenance organization will effec-
tively provide or arrange for the provision of basic health care
services . . . on a prepaid basis . . ." Texas Insurance Code
§843.082(3). An HMO must therefore enable an enrollee to ob-
tain basic health care services without cost except for stated co-
payments and deductibles. In addition, the HMO Act requires
that the services offered by HMOs must be accessible and avail-
able. This is accomplished through the HMO’s network of physi-
cians and providers. The proposed amendments simply require
that a network that does not meet the accessibility and availabil-
ity standards of the statutes and regulations must have a backup
or access plan that ensures enrollee access to the services for
which they have prepaid and that they may do so without incur-
ring additional cost.

To a great extent, the above proposal does not change the re-
quirements of the current rule, which requires access plans to be
filed under certain stated circumstances. For example, an HMO
with an inadequate number of physicians of a certain specialty to
serve the enrolled population would have to file a plan and agree
to make these services available to enrollees as if the physicians
had been on the HMO’s network. The proposal’s additional lan-
guage basically restates the requirements of Article 20A.09(f)
that, "If medically necessary covered services are not available
through network physicians or providers, the health maintenance
organization. . .shall allow referral to a non-network physician or
provider and shall fully reimburse the non-network physician or
provider at the usual and customary or an agreed rate." The pro-
posal also does not in any way change this statute’s reimburse-
ment provisions; an HMO is still free to attempt to contract with
additional physicians and providers, or to negotiate a rate that is
different from the prevailing rate in that area.

An HMO that has an adequate network and is therefore not re-
quired to file an access plan under §11.1607 is nevertheless sub-
ject to Article 20A.09(f) and existing §11.506(15). This means
that an HMO must indemnify or otherwise hold harmless en-
rollees receiving covered services from out-of-network providers
if the out-of-network services were necessary due to the unavail-
ability of a network provider. If services are not available from
network providers, the prepaid nature of HMOs dictates that en-
rollees receive these services without additional costs. This re-
quirement does not affect services received without authoriza-
tion from out-of-network providers, which are generally not cov-
ered by HMOs.

Proposed Subchapter F (§11.506) also clarifies that an HMO
must cover an enrollee’s emergency medical care services,
whether performed by network or out-of-network physicians
and providers, and indemnify or otherwise hold enrollees
harmless for the cost of such services. As previously stated,
the Insurance Code requires HMOs to provide or arrange for
the provision of basic health care services on a prepaid basis.
"Basic health care services" are defined in §11.508(a)(1)(J) to
include emergency services. Because an HMO must provide
emergency services on a prepaid basis, the proposal ensures
that the enrollee can access such services without being liable
for additional costs.

Proposed §11.1600(b)(11)(D) includes a notice provision which
requires HMOs, within the required list of providers, to provide
notice regarding payment of non-contracted physicians and
providers who provide either emergency care or medically
necessary covered services due to the unavailability of a
participating physician or provider. The notice, which must
inform enrollees that the HMO will indemnify or otherwise hold
enrollees harmless for such services, must also be listed on the
internet sites of HMOs that maintain such sites.

In addition, while this proposal revises the definition of consumer
choice health benefit plans, generally it does not seek to iden-
tify provisions that may be exempt from regulation under, or oth-
erwise subject to, Senate Bill 541. The regulations specifically
applicable to consumer choice plans are located at Chapter 21,
Subchapter AA of this title.

The proposed amendment to §11.1 revises the section’s title.
Proposed amendments to §11.2(b) add a new definition for clin-
ical director, revise the existing titles of the definitions of con-
sumer choice plan, referral specialists, and state-mandated plan,
and revise the text of the existing definitions of agent, consumer
choice plan, premium, and state-mandated plan.

Proposed amendments to §11.101 update the contact informa-
tion for obtaining forms.

The proposed amendments to §§11.202(a), 11.203(a) and
11.204 reduce the number of additional copies required at the
time of application for a certificate of authority and for revised
filings to expedite review and eliminate filing of unnecessary
copies. The proposed amendment to §11.202(f) reflects a
requirement for one original application, and deletes an original
signature requirement to accommodate electronic filings. The
proposed amendment to §11.204(13)(B) and §11.205(a)(7)
clarify that the contracts between the HMO and delegated
entities and/or delegated networks be provided as part of the
application process and that such agreements be available
during qualifying examinations. The proposed amendment to
§11.204(14) clarifies the required quality improvement plan
description.

Proposed §11.204(23) clarifies that the applicant must demon-
strate appropriate operational structure and adequate manage-
ment and staff to operate an HMO and fully comply with all statu-
tory and regulatory requirements applicable to the HMO and any
contracting entities. The proposed amendments to §11.205 clar-
ify that referenced documents must be available for review at the
HMO’s Texas office at time of examination, but may be phys-
ically maintained at a different site, add language about qual-
ifications of management and staff, clarify complaints and ap-
peals policies, and set out prescribed categories of complaints
to facilitate analysis and provide for uniform categorization. The
proposed amendments also clarify and simplify the reference to
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health information systems records, clarify the reference to net-
work configuration documents, and consolidate the categories
of executed agreements to be available during examination. The
proposed amendments to §11.205 also change the requirement
that the entire physician or provider contract be made available
for review during examination; because of confidentiality con-
cerns, the proposal requires that only the first page and signature
page be made available.

Proposed §11.205(a)(14) concerning claims systems is added
to determine the HMO’s capacity to comply with all applicable
statutes and rules addressing claims payment. The proposed
amendment to §11.205(a)(16) adds new language requiring the
HMO, at the time of the qualifying examination, to demonstrate
compliance with applicable laws, including audits or examination
reports by other entities, which will provide TDI a more complete
picture of the applicant and help the agency to pinpoint any areas
requiring particular attention prior to licensing.

To make departmental review and storage of documents more ef-
ficient, the proposed amendments to §11.301 add requirements
for filings; clarify that consistent with insurance form filing re-
quirements, each form must have a printed unique form num-
ber; reduce the number of required form filings; and add the
requirement that the HMO include a cover letter with such fil-
ings. The proposed amendments to §11.301 also add refer-
ences to delegated entities and delegated networks and clarify
that a filing must include a reconciliation of benefits to schedule
of charges form. The proposed amendments to §11.301(5)(G)
and §11.303(c)(8)(C) clarify that contracts between the HMO
and delegated entities and/or delegated networks are included
in the documents that an HMO must file pursuant to Insurance
Code Article 20A.18C and 28 TAC §11.2611 for examinations,
and subsequent to issuance of the certificate of authority. The
proposed amendments to §11.302 clarify that, consistent with
§843.080 and §843.078(h), a request for any modification of
the service area, including a reduction, must be filed with and
approved by the department. The proposed amendments to
§11.302 and §11.303 also require the filing of network configu-
ration information. The proposed amendments to §11.303 clar-
ify that: the department may conduct complaint examinations
in addition to other types of examinations; quality of care ex-
aminations, except those made pursuant to Insurance Code Ar-
ticle 1.15, may take place off-site; examinations may be con-
ducted by examination teams rather than single examiners; and
examination teams may conduct interviews of key management
in connection with such examinations. Proposed amendments
to §11.303 also identify the documents that should be available
for review during examinations to include those documents that
have been deleted from §11.205(a) as more appropriate for re-
view after issuance of a certificate of authority. The proposed
amendments change the timeframe for correcting serious defi-
ciencies from 10 business days to 12 calendar days.

To expedite review and eliminate the filing of unnecessary
copies, the department reduced the number of copies of docu-
ments an HMO must file relating to an evidence of coverage in
proposed §11.502 and §11.503. Proposed §11.503 is changed
to correct mail codes and clarify procedures for notifying HMOs
of approval or disapproval. Proposed §11.505 clarifies that each
form will have a different number, and expands the categories of
variable language that can be included in form filings to include
optional benefits and optional provisions. This flexibility will
increase efficiency in form filings and facilitate greater speed
to market. Proposed §11.506 clarifies the statutory directive
in Article 20A.09(a)(1) that every enrollee residing in this state

is entitled to an evidence of coverage, implements House Bill
1798 and House Bill 1800 (78th Legislature), which permit an
HMO to deliver plan evidences of coverage electronically, and
removes the reference to "standard language" because TDI
reviews all forms for compliance. The proposed amendments to
that section also change certain provisions relating to the can-
cellation of an enrollee in a group by clarifying that cancellation
cannot be based on health status related factors, consistent
with the requirements of the federal Health Insurance Portability
and Accountability Act of 1996 (HIPAA), P.L. 104-191.

The proposed amendment to §11.506(2)(A) deletes the word
"nominal" as an inaccurate description of a 50% copayment.
Proposed §11.506(3)(A) is changed to conform to Insurance
Code Articles 26.23, 26.86 and HIPAA. Proposed §11.506(3)(B)
deletes the 60-day timeframe for prior notice to the group
because there are no circumstances under which the 60-day
notice would apply. Proposed §11.506(6)(C) clarifies that
conversion coverage is an option; the continuation provision
is mandatory. Proposed §11.506(9)(E) conforms to Insurance
Code Article 20A.09H (to Children and Grandchildren), which
refers to "enrollee." Proposed §11.506(10)(D)(i) and (ii) clarify
that an HMO must cover enrollees’ emergency medical care
services, whether performed by network or out-of-network
providers, and indemnify or hold enrollees harmless for the cost
of such services. Proposed §11.506(16) implements House Bill
508 (78th Legislature) by increasing from 30 to 60 the number of
days prior notice an HMO is required to give regarding a group
plan premium rate increase. Proposed §11.506(19) increases
the age for dependent coverage for a child from 21 to 25 years
as required by House Bill 1446 (78th Legislature). Throughout
proposed §11.506(23) the reference to an enrollee’s choice
of an obstetrician is changed from "designated" to "selected."
Revised §11.506(25) references Article 21.52J rather than
listing its requirements.

Proposed amendments to §11.901(a)(1) add provisions from
Subchapter L, §11.1102, which is proposed for repeal else-
where in this issue of the Texas Register, and contain the
language in Insurance Code §843.361 that requires enrollees
to be held harmless by a physician or provider for payment of
the cost of covered health services if the HMO does not pay the
physician or provider for those services. Proposed amendments
to §11.901(a)(4) clarify that written notice to enrollees of termi-
nation of their physician or provider is governed by Insurance
Code §843.308 and §843.309 and the proposed amendments
to §11.901(5) clarify that written notice of termination to a
physician or provider is governed by §843.306 and §843.307.
Proposed amendments in §11.901(a)(5)(B) and (C) change the
time allowed for a physician or provider to request an appeal
of the termination from 60 days to 30 days from the notice of
termination. This change will give the review panel enough
time to review the termination within the 60 days mandated
by Insurance Code §843.306(b). Proposed amendments to
§11.901(a)(5)(C) require the review panel to review the physi-
cian or provider’s termination within 60 days of the physician or
provider’s request for review.

Proposed amendments to §11.901(a)(12) add new language re-
quired by Senate Bill 781 (76th Legislature), as it amended Insur-
ance Code Article 20A.18A (now §843.311(3)) relating to podi-
atrists. Proposed amendments to §11.901(a)(13) add language
from Senate Bill 418 (78th Legislature), which added Insurance
Code Article 21.52Z, §2 relating to electronic health care trans-
actions. Proposed amendments to §11.902(a) add language
from House Bill 606 (77th Legislature) that added new §18D to
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Insurance Code Article 20A (now §843.320) relating to hospital-
ists. Proposed amendments to §11.902(b) and (c) add language
from House Bill 803 (77th Legislature) that added subsection (o)
to Insurance Code Article 20A.14 (now §843.3045) relating to
nurse first assistants. Proposed amendments to §11.902(d) add
language from House Bill 1163 (78th Legislature) that added In-
surance Code §843.319 (Certain Required Contracts) relating
to podiatrists. Proposed §11.902(e) adds language that imple-
ments Insurance Code §843.312 relating to physician assistants
and advance practice nurses. Where appropriate, the proposed
amendments refer to the statute rather than restating particular
statutory requirements.

Proposed amendments to §11.1001 update the contact informa-
tion for obtaining forms and update form numbers.

The proposed amendment to §11.1302(a)(1) clarifies that leav-
ing the HMO, rather than leaving a particular plan within the
HMO, triggers termination of appointment to the SSC. The pro-
posed amendment to §11.1302(b) clarifies what constitutes a
quorum. It also clarifies the circumstances requiring a majority
vote of the total committee membership. The proposed amend-
ment to §11.1302(c) changes the maximum interval between
SSC meetings by providing for a regular annual meeting, rather
than quarterly, as presently required, to provide greater sched-
uling flexibility. The proposed amendments to §11.1302(d) har-
monize the subsection with the Open Meetings Act, remove the
provision allowing meetings by telephone conference call, incor-
porate provisions concerning emergency meetings, and add a
provision permitting a majority of members to call a special meet-
ing to allow members other than the chairman to call such a
meeting. The proposed amendment to §11.1302(e) adds the
Open Meetings Act reference for notice requirements. The pro-
posed amendment to §11.1302(f) makes clear that SSC meet-
ings are generally open, and adds language setting out circum-
stances under which a closed meeting may be held. The pro-
posed amendment to §11.1304(a) clarifies that the written record
of SSC proceedings is subject to pertinent confidentiality laws.

The proposed amendment to §11.1403 updates the toll-free tele-
phone number and updates the agency organizational reference.
The proposed amendment to §11.1404(a) reflects present inap-
plicability of Article 21.52B provisions to the subsection, based
on a Fifth Circuit opinion which rendered the article unenforce-
able.

The proposed amendments to §11.1500 incorporate in sub-
stance the federal standards for the term "similarly situated."

The proposed amendments to §11.1600(a) and (b) implement
House Bill 1800 (78th Legislature), which allows HMOs to pro-
vide plan descriptions electronically to enrollees and contract
holders. Proposed amendments to this section also consolidate
notice requirements regarding current and prospective female
enrollees’ choice of obstetricians-gynecologists (OB-GYN) and
clarify that female enrollees may select an OB-GYN without the
requirement for formal designation. They also remove unneces-
sarily restrictive requirements for the provider directory that are
not required by statute. Proposed §11.1600(b)(11)(D) adds the
requirement that the HMO provide notice regarding the payment
of noncontracted physicians and providers that perform either
emergency services or medically necessary covered services
due to the unavailability of a participating physician or provider.
The proposed amendment to §11.1600(c) clarifies that HMOs
are prohibited from making untrue or misleading statements to

either current or prospective enrollees. The proposed amend-
ment to §11.1600(d) clarifies that an HMO may use its hand-
book to satisfy the plan description requirements if it discloses
information adequately and in accordance with §11.1600. The
proposed amendment to §11.1600(e) requires the plan descrip-
tion to include a disclosure that the enrollee may receive care
from a physician other than a primary care physician while in an
inpatient facility. While this disclosure is already required in the
Evidence of Coverage under §11.506(26), to ensure awareness
of this critical provision, the department has added this require-
ment to the plan description. Proposed §11.1600(f) implements
Senate Bill 494 (78th Legislature), which requires HMOs with an
internet site to maintain a list of physicians and providers and to
provide the same information that is required in a paper direc-
tory.

Proposed §11.1601(b) implements Senate Bill 418 (78th Leg-
islature) regarding identification cards that must comply with
§21.2820. Proposed §11.1601(c) implements Insurance Code
Article 21.53L regarding standards for prescription drug identi-
fication cards. Proposed §11.1600(d) implements Senate Bill
473 (78th Legislature), which restricts the use of social security
numbers on identification cards. Proposed §11.1605(b), (c),
(d) and (e) consolidates all pharmacy services requirements
and implements House Bill 2382 (77th Legislature) enacting
Insurance Code Article 21.52L, which relates to health benefit
plan coverage for prescription contraceptive drugs and devices.

Proposed amendments to §11.1606(b) and (c), concerning
HMO chief executive officer, operations officer and clinical di-
rector (presently "medical director"), change the emphasis from
full-time status and residence in the service area to detailed
functional and practical requirements of the positions. The pro-
posed amendments to §11.1607 consolidate accessibility and
availability requirements from Subchapter U, §§11.2001 et seq.
The remaining provisions of Subchapter U, which is proposed for
repeal elsewhere in this issue of the Texas Register, are being
moved to other sections of this rule, and some were changed to
comply with certain national and industry standards. Proposed
subsections (a) - (h) of §11.1607, concerning accessibility
and availability requirements, add standards for availability
of medical care consistent with national industry standards.
Proposed §11.1607(g) specifies availability requirements for
urgent behavioral health care, and consistent with the most
recent National Committee on Quality Assurance (NCQA) and
industry standards, changes the requirement to 48 hours, rather
than 24, from time of request. For the same reason, the re-
quirements for availability of routine behavioral health care were
changed from three weeks to two weeks. Also consistent with
industry standards, the requirements for availability of routine
dental care were changed from three weeks to eight weeks,
and the availability of preventive dental health services was
changed from two or three months to four months. Proposed
§11.1607(h) clarifies that an HMO must have a network that
encompasses the entire service area and that access radii are
to be measured from current enrollees to providers, not from
providers to the boundaries of the service area. This is to clarify
the expectation that an HMO have a network that encompasses
its entire service area, not just the current enrollee population
or area in which the plan is marketing.

Proposed §11.1607(i) clarifies that HMOs must not allow bal-
ance billing when non-participating providers provide services
to enrollees due to unavailability of network services. Proposed
§11.1607(j) clarifies that certain health care services, such as
transplants or treatment for cancer, burns, or cardiac disease
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may be provided outside the service area; however, an HMO may
not require an enrollee to travel outside of the service area to re-
ceive such services unless the HMO provides the enrollee with
a written explanation of the benefits and detriments of in-area
and out-of-area options. Section 11.1608 is proposed for repeal
elsewhere in this issue of the Texas Register because similar
OB-GYN notice requirements are included in §11.1600(b)(11).

Current §11.1801(c) is proposed for deletion as it is fully
executed. Proposed amendments to §11.1802 prescribe
a more comprehensive method for assessing the minimum
capital or net worth requirements of a Medicaid MCO and
refer to amounts established by statute for required minimum
capital and surplus, rather than stating specific amounts in the
rule. Obsolete language that was superseded by §11.809 is
proposed to be deleted from §11.1802(a)(2) and replaced by
RBC requirements as the method, developed in coordination
with the NAIC, for assessing capital adequacy. The proposed
method would be phased in over three years. The proposed
amendment to §11.1803(b) clarifies that the deposit is used to
protect the interests of the enrollees.

Proposed §11.1804 allows a reduction in the special statutory
deposit required for MCOs taking into account certain guaran-
tees from sponsoring organizations. The proposal clarifies that
the reduction relates only to the amount of the statutory deposit
held under §11.1803 and does not relate to other requirements
or unrelated non-Medicaid business. Proposed §11.1806(a) re-
moves the automatic requirement for filing certain financial infor-
mation with TDI and instead requires the information be filed only
upon the department’s request. Proposed §11.1806(b) clarifies
that, concurrently with filing a Medicaid participation request with
HHSC, Medicaid MCO candidates must file with TDI the finan-
cial projections related to that request; it also deletes the term
"RFA" because it is not commonly used. Proposed §11.1806(c)
clarifies that an MCO must notify TDI of any financial or statisti-
cal reports filed with other state agencies, but is not required to
file such reports with TDI except upon TDI’s request.

The proposed amendments to the titles of §11.1901 and
§11.1902 clarify that the sections apply to both basic and limited
service HMOs. The proposed amendment to §11.1901(c)(1)(B)
clarifies that the committee is responsible for reporting to
the quality improvement committee (QIC), which in turn is
responsible for reporting to the governing body. Proposed
amendments throughout §11.1902 are intended to accomplish
the following: (1) implement Insurance Code Article 21.58D,
as amended by House Bill 1095 (78th Legislature), relating
to standardized forms for verification of certain credentials
including those for advanced practice nurses and physician
assistants; (2) fully update credentialing requirements to comply
with NCQA standards as required by Insurance Code Article
20A.39; and (3) add requirements relating to initial credentialing
site visits and tracking the opening of new offices to comply with
NCQA requirements applicable to all primary care physicians
and individual primary care providers. Although the NCQA
standards do not specifically address primary care dentists,
the department has applied those standards, pursuant to the
direction of Article 20A.39, to dentists to ensure consistent
quality in all areas of health care.

The proposed amendments to §11.1902(2) more accurately
state criteria the work plan must meet. The proposed amend-
ments to §11.1902(2)(B) expand updating intervals for those
clinical guidelines that change more or less frequently, allow
practicing physicians and providers to have input into clinical

practice guidelines, and in accord with NCQA requirements,
delete the requirement that practice guidelines be com-
municated to providers in a particular way. The proposed
amendment to §11.1902(2)(B)(vi) clarifies that these provisions
apply to individual providers rather than to hospitals. The
proposed amendment to §11.1902(2)(B) adds clauses (xi) -
(xiii) to include program areas that are essential to any quality
improvement (QI) work plan. The proposed amendments to
§11.1902(4)(B) add a reference to the provider directory to
indicate which physicians and providers must be credentialed,
and clarify that hospital-based physicians and providers, if they
are not listed in the provider directory, and opticians, would
not be required to be credentialed by the HMO. Proposed
§11.1902(4)(B)(ii) is necessary to comply with NCQA stan-
dards concerning physician and practitioner rights. Proposed
§11.1902(4)(B) requires appropriate, timely notice to applicants
concerning credentialing and recredentialing to comply with
NCQA standards and adds a specific timetable associated with
NCQA-required monitoring of certain sanctions. The proposed
amendment to §11.1902(4)(B)(viii) provides additional discrim-
ination prohibitions to be included in HMO credentialing and
recredentialing procedures to ensure compliance with NCQA
requirements and other applicable law. The proposed amend-
ment to §11.1902(4)(C)(iv) clarifies that site visits apply only to
individual providers, and more clearly states that the HMO may
conduct a single visit to accomplish on-site visit requirements
for multiple providers. Proposed §11.1902(4)(D) provides that
the items to be gathered at the time of recredentialing and
the recredentialing timeframes are the same as for an original
credentialing. The proposed amendment to §11.1902(4)(F)
deletes reference to clause (v) because site visits for evaluation
are no longer required at the time of recredentialing. Proposed
§11.1902(7) restates the provisions for the delegation of cre-
dentialing functions from existing §11.1902(4)(B)(vi).

Proposed §11.2207 is adapted from revised Subchapter T to
add specific quality improvement requirements for single service
HMOs and to formalize consistent department practice to require
single service HMOs to have a QI program, consistent with what
is required in Subchapter T. In addition, the proposed amend-
ments incorporate the single health care services availability and
accessibility requirements from Subchapter U, §11.2006, so that
all requirements relating to single service HMOs are contained
in one subchapter.

Proposed amendments to §11.2314 add the words "opportunity
for" to clarify that under §843.461(a)(1) only notice and an oppor-
tunity for a hearing must be available before the commissioner
may suspend or revoke a certificate of authority.

Proposed §11.2406 specifies the statutory and regulatory stan-
dards for a limited service HMO providing long-term care ser-
vices and benefits.

Proposed amendments to the subchapters, including Subchap-
ters G, I, R, Z and AA, make editorial or grammatical changes for
ease of reading or for clarity; update references to statutory au-
thority; change specific references to more general references to
avoid constant updating and revisions; add consistent abbrevia-
tions; eliminate redundant or unnecessary wording; and reflect
accurate terminology.

Kim Stokes, Senior Associate Commissioner for Life, Health and
Licensing, has determined that for each year of the first five years
the amendments and new sections as proposed will be in effect,
there will be no fiscal implications for state or local government
as a result of enforcing and administering the amended and new
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sections. The proposal will have no anticipated effect on local
employment or local economy.

Ms. Stokes has determined that for each year of the first five
years the amendments and new sections are in effect, the pub-
lic benefits anticipated as a result of the proposed amendments
and new sections will be a clearer, more efficient, and more stan-
dardized process for regulating HMOs, which results in ease of
operations and processes for both the industry and enrollees.

Except as provided below, any cost to persons required to com-
ply with the amendments and new sections for each year of the
first five years the proposed amendments and new sections will
be in effect is the result of statutory requirements and not the
result of the adoption, enforcement, or administration of the sec-
tions.

The proposal concerning the requirements for network con-
figuration maps will ensure accessibility and availability of
services. Sections 11.204(18), 11.205(a)(6), 11.302(b)(1),
and 11.303(c)(7) require the filing of maps demonstrating the
location and distribution of the physician and provider network
in order to obtain a certificate of authority, for service area
modification requests, and for examinations. While the existing
rule requires the filing of information concerning the service area
and certain maps, the rule does not specifically require these
particular types of maps. Nonetheless, many HMOs currently
submit the required information in this format and for those
HMOs, this requirement will not require any additional costs.
For those that have not submitted this information previously,
the anticipated costs for compliance with this requirement will
vary depending on a number of factors. Because the rule
has for some time required HMOs to provide service area
maps for other purposes, most HMOs should already have the
software necessary to generate them, or the ability to obtain
them. Consequently, the cost for the proposed requirement
should relate primarily to the time it takes a programmer to
modify a carrier’s existing software to enable it to provide this
information. Some commercially available computer mapping
programs already include this capability, thus HMOs using
these programs would not incur additional cost. Should an
HMO choose to perform programming to achieve this goal,
the cost will vary depending on whether a carrier employs its
own programmers or contracts with independent programmers.
According to 2003 data from the U.S. Bureau of Labor Statistics
Occupational Employment Statistics Survey, as reported by the
Texas Workforce Commission (TWC), the mean hourly rate for a
computer programmer in the insurance business is $31.89, and
an HMO representative has estimated the rate at $30 per hour.
The amount of time necessary to implement system changes
will vary greatly depending on the number of hours it will take to
program the software, and the HMOs the department surveyed
already own commercially available software that includes this
capability. The rule does not require computer-generated maps,
however, and thus whether an HMO provides maps in this
format is its option. An HMO may comply with the proposed
requirements with manually-produced maps, so long as they
contain the requisite information. The department estimates
the cost of materials necessary to provide manually-produced
maps at less than $50. While the production of such maps will
require some staff time, the proposed requirement is in lieu
of the existing rule’s narrative description, so the cost saving
from the elimination of this requirement should offset the cost
of manually producing a map.

To facilitate review of the information and provide for uniform
categorization, the proposed amendments to Subchapter C,
§11.205(a)(4) and Subchapter D, §11.303(c)(4) expand the
categories of complaints that the HMO must have available for
review upon examination from four to ten. These amendments
will facilitate review of complaints during examinations and allow
TDI and the industry to more specifically monitor problems
and concerns in the face of marketplace changes that could
impact enrollees. This may result in additional costs relating
to reprogramming complaint categorization. HMO represen-
tatives who maintain a local database for logging complaints
have estimated that it would take a programmer 30 to 40
hours to implement the necessary changes, at an estimated
cost of $30 per hour. A representative of a large HMO that
maintains a national database estimates that it would take a
programmer 12 months at 173 hours per month to implement
the necessary changes. As set forth above, the mean hourly
rate for a computer programmer in the insurance business is
$31.89. For HMOs that categorize complaints manually, the
only additional costs would be related to the personnel time
required to re-categorize existing complaint categories. The
amount of time involved will depend upon the complexity of
the individual HMO’s complaint processing. The cost to the
HMO will vary depending upon the types of individual uitilized
to oversee this process. The department estimates that the
labor costs will average $38.91 per hour of labor. This cost is
based upon the 2003 Occupational Wage Data collected by the
TWC. The figure represents the average cost, per hour, for an
administrative services manager to review existing systems and
implement the changes.

The proposal includes a number of changes that will increase the
options an HMO may exercise regarding its filings. To eliminate
common problems related to form filings, proposed changes to
§11.301 contain certain format requirements for filings, including
requirements relating to paper size, that the filing not be bound,
appearance of type, and inclusion of a printed unique form num-
ber and cover page. These requirements reflect changes in tech-
nology and will facilitate document storage, and increase effi-
ciency of the department and HMOs. This efficiency will increase
effective communication with industry and provide higher qual-
ity services to consumers, including enrollees. Legibility and
printed text requirements will eliminate the source of past de-
lays resulting from questions regarding handwritten text or num-
bers. Some HMOs may incur slight costs related to these re-
quirements. For example, an HMO using other than letter sized
(8 1/2 by 11 inches) paper for its filings may incur some costs re-
lated to its existing stock of other-sized paper, should the HMO
be unable to find another use for that paper. The cost to the HMO
will depend on the size of its obsolete paper stock. The depart-
ment estimates the cost of such paper to be approximately $5
per ream. The proposal should offset any additional costs, how-
ever, due to the fact that, for all but certain specified filings, the
department has reduced the number of copies to be filed from
four to three. Proposed §11.505(f) expands an HMO’s capabil-
ity to vary language regarding optional provisions and optional
benefits in a filing, which should reduce the number of filings an
HMO will need to make and thus reduce costs.

Section 11.1600(e) requires that if an HMO or limited provider
network provides for enrollee care by physicians other then
the enrollee’s primary care physician while the enrollee is in
an inpatient facility, the plan description must disclose that
fact. A similar disclosure is already required in the evidence of
coverage; however, to ensure that all enrollees are informed,
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the proposal requires that HMOs include the disclosure in
the plan description. The proposal also clarifies an HMO’s
responsibilities with respect to payment of out-of-network
providers in certain circumstances. While this merely clarifies
existing law, the notice provisions will enhance the common
understanding of these requirements. The proposal includes a
new requirement in §11.1600(b)(11)(D) that the list of providers
included in the plan description must also include a statement
that enrollees must be indemnified or otherwise held harmless
when out-of-network providers provide services due to the
unavailability of network providers in certain circumstances.
In order to comply, HMOs will be required to include these
disclosures in all new plan descriptions and must print a plan
description addendum and deliver the addendum to all current
enrollees.

For plan descriptions given to new enrollees, adding the disclo-
sures to the plan description will not result in additional cost if
delivered electronically. For newly-printed disclosures, the HMO
should not incur additional cost if the disclosures will fit on an
existing page of the plan description. If the HMO needs to print
the disclosures and they do not fit on an existing page, the HMO
will be subject to the cost of one additional printed sheet of pa-
per, which the department estimates will cost between one and
four cents. If an HMO needs to distribute a printed addendum
to existing enrollees, it will incur the cost of paper plus the cost
of delivery to all existing enrollees, which should not exceed 40
cents per enrollee. The costs associated with delivery of the ad-
dendum may include postage or expenses related to facsimile
or other electronic transmission. The department allows alter-
native means of delivery, such as facsimile or other electronic
transmission, to reduce the cost of producing and delivering the
document. To further reduce costs, an HMO may mail the printed
addendum to enrollees along with other materials. The total cost
to an HMO will depend on the number of disclosures it needs to
print and distribute, and the method it uses for distribution.

The public benefit anticipated as a result of the proposals
concerning solvency standards will be greater protection to the
public through a more comprehensive method of assessing
minimum capital requirements for MCOs that provide health
care services to Medicaid beneficiaries under contracts with
HHSC. There is no cost of compliance with the proposed
section for MCOs that choose not to pursue a contract with the
HHSC. Those MCOs that enter a contract with the HHSC will
need to comply with these sections including compliance with
new RBC requirements. Requiring this minimum level of RBC
is intended to ensure that MCOs do not contract with the state
while operating in a potentially hazardous or insolvent financial
condition. The department notes that two MCOs have recently
been placed into receivership in Texas; these failures resulted
in disruptions in the provision of health care to enrollees and
unpaid bills owed to health care providers. An MCO that does
not have total adjusted capital equal to or greater than the RBC
will have the options of increasing its net worth to comply with
the section, or reduce the risks inherent in its operations. If an
MCO elects to increase its capital to the amount required by the
proposed section, the cost will be phased in over three years,
with most of the costs incurred in 2007. The department notes
that the proposed final phased-in requirement remains below
the "company action level" RBC at which the company should
be acting independently to increase its capital.

The proposed changes incorporating standards from the NCQA
will provide greater efficiency and standardization for HMOs to

comply with the rules, especially those that are required to com-
ply with standards in multiple states. In turn, providers that con-
tract with HMOs will be subject to a uniform and nationally rec-
ognized credentialing process and access parameters. The pro-
visions also allow an enrollee more immediate access to rou-
tine behavioral health care. Section 11.1607 requires that rou-
tine behavioral health care be made available within two weeks
of an enrollee’s request for such care. Two-week availability for
behavioral health care is an NCQA standard, as well as a gen-
eral industry standard. Accordingly, HMOs will probably already
have a sufficient number of providers to meet this new stan-
dard. Should an HMO not have a sufficient number of providers
in the network to comply with this standard, the HMO will in-
cur additional expenses related to recruiting, credentialing and
contracting with new providers. Individual HMOs have provided
the following estimates with regard to cost: $160.00 - $175.00;
$250.00; $1100.00; and $1,922.00 per additional provider.

The proposed amendments to §11.1902(4)(C)(iv) and
§11.2207(d)(4) are expected to result in a cost related to
the requirement for initial site visits at new offices opened by
primary care dentists. Article 20A.39 requires that departmental
rules related to credentialing comply with NCQA standards
and specifically requires an HMO, during an initial site visit, to
evaluate a site’s accessibility, appearance, space, medical or
dental recordkeeping practices, availability of appointments,
and confidentiality procedures. While NCQA standards do not
specifically address credentialing of dentists, the department
believes the NCQA standards are appropriate to the practice of
dentistry and their application will provide a consistent standard
of quality in health care services. The department believes that
these proposed sections are necessary to fulfill the statutory
mandate to assure quality; thus any costs resulting from these
provisions are the result of that mandate and not the rules.
Nevertheless, the department obtained information about costs
from several carriers. Based on this information, the cost for
single-service dental HMOs to conduct a site visit when a
contracted general dentist opens a new practice location would
range from $45.00 to $124.00 per visit, depending upon whether
an outside vendor or the HMO’s in-house staff conducts the
site visit. The number of new general dental practice location
openings which would necessitate a site visit ranges from 4 -
22 per year.

Ms. Stokes has determined that the costs of compliance with
those parts of the proposal that are not mandated by statute
would be the same for HMOs that are large, small or micro-busi-
nesses. However, to the extent that the rule allows HMOs the
flexibility to use different means to meet the rules’ requirement,
small or micro-businesses can take advantage of the most cost-
efficient methods. For example, an HMO can choose whether to
purchase computer mapping software, or can use a hand-drawn
map. HMOs of every size also use varying means of obtaining
information from dental providers who open new offices, i.e., by
contract amendment, notice that may be mailed with other no-
tices, or by other means. The department has solicited input
from HMOs as to the appropriate compliance date for the pro-
posed requirement for complaint categorization. It would be nei-
ther legal nor feasible to waive the rules’ requirements for HMOs
that are small or micro-businesses, as doing so would be con-
trary to standardizations contained in the proposal and could re-
sult in different efficiencies for HMOs and their enrollees.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 13, 2004, to
Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code
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113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted Kim Stokes, Senior Asso-
ciate Commissioner for the Life, Health and Licensing Program,
Mail Code 107-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The department will consider the adoption of the proposed
amendments and new sections in a public hearing under Docket
Number 2606, scheduled for 9:30 a.m., on December 9, 2004,
in Room 100 of the William P. Hobby, Jr. State Office Building,
333 Guadalupe Street, Austin, Texas.

SUBCHAPTER A. GENERAL PROVISIONS
28 TAC §11.1, §11.2

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the

article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.1. Purpose [and Scope].
This chapter implements the Texas Health Maintenance Organization
Act, [Senate Bill 180, enacted by Acts, 1975, 64th Legislature, Chapter
214, Pages 514-530, first effective December 1, 1975, as amended,
codified as the] Texas Insurance Code, Chapters [Chapter] 20A and
843.

(1) - (2) (No change.)

(3) Violation of rules. A violation of the lawful rules[, reg-
ulations,] or orders of the commissioner made pursuant to this chapter
constitutes a violation of the Texas Health Maintenance Organization
Act.

§11.2. Definitions.
(a) The definitions found in the Texas Health Maintenance Or-

ganization Act, Texas Insurance Code §843.002, are [hereby] incorpo-
rated into this chapter.

(b) The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly indicates
otherwise.
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(1) - (4) (No change.)

(5) Agent--A person who may act as an agent for the sale
of a health benefit plan under a license issued under Insurance Code
Chapter 21 [As defined in the Insurance Code Article 21.07-1, §1(b),
unless the context of the rule clearly indicates applicability to any
agents licensed under one specific article].

(6) - (9) (No change.)

(10) Clinical director--A health professional who meets
the following criteria:

(A) is appropriately licensed;

(B) is an employee of, or party to a contract with, a
health maintenance organization; and

(C) is responsible for clinical oversight of the utiliza-
tion review program, the credentialing of professional staff, and qual-
ity improvement functions.

(11) [(10)] Code--The Texas Insurance Code.

(12) [(11)] Consumer choice health benefit plan--A health
benefit plan authorized by Insurance Code Article 3.80 or Article
20A.09N. [offered by an HMO, as described in Subchapter AA of
Chapter 21 of this title (relating to Consumer Choice Health Benefit
Plans);]

(13) [(12)] Contract holder--An individual, association,
employer, trust or organization to which an individual or group
contract for health care services has been issued.

(14) [(13)] Control--As defined in [the] Insurance Code
§§823.005 and 823.151.

(15) [(14)] Controlled HMO--An HMO controlled directly
or indirectly by a holding company.

(16) [(15)] Controlled person--Any person, other than an
HMO, who is controlled directly or indirectly by a holding company.

(17) [(16)] Copayment--A charge in addition to premium
to an enrollee for a service which is not fully prepaid.

(18) [(17)] Credentialing--The process of collecting,
assessing, and validating qualifications and other relevant information
pertaining to a physician or provider to determine eligibility to deliver
health care services.

(19) [(18)] Dentist--An individual provider licensed to
practice dentistry by the Texas State Board of Dental Examiners.

(20) [(19)] General hospital--A licensed establishment
that:

(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals requiring diag-
nosis, treatment, or care for illness, injury, deformity, abnormality, or
pregnancy; and

(B) regularly maintains, at a minimum, clinical labora-
tory services, diagnostic X-ray services, treatment facilities including
surgery or obstetrical care or both, and other definitive medical or sur-
gical treatment of similar extent.

(21) [(20)] HMO--A health maintenance organization as
defined in Insurance Code §843.002(14).

(22) [(21)] Health status related factor--Any of the follow-
ing in relation to an individual:

(A) health status;

(B) medical condition (including both physical and
mental illnesses);

(C) claims experience;

(D) receipt of health care;

(E) medical history;

(F) genetic information;

(G) evidence of insurability (including conditions aris-
ing out of acts of domestic violence, including family violence as de-
fined by [the] Insurance Code Article 21.21-5); or

(H) disability.

(23) [(22)] Individual provider--Any person, other than a
physician or institutional provider, who is licensed or otherwise au-
thorized to provide a health care service. Includes, but is not limited
to, licensed doctor of chiropractic, dentist, registered nurse, advanced
practice nurse, physician assistant, pharmacist, optometrist, registered
optician, and acupuncturist.

(24) [(23)] Institutional provider--A provider that is not an
individual. Includes any medical or health related service facility car-
ing for the sick or injured or providing care or supplies for other cov-
erage which may be provided by the HMO. Includes but is not limited
to:

(A) General hospitals,

(B) Psychiatric hospitals,

(C) Special hospitals,

(D) Nursing homes,

(E) Skilled nursing facilities,

(F) Home health agencies,

(G) Rehabilitation facilities,

(H) Dialysis centers,

(I) Free-standing surgical centers,

(J) Diagnostic imaging centers,

(K) Laboratories,

(L) Hospice facilities,

(M) Infusion services centers,

(N) Residential treatment centers,

(O) Community mental health centers,

(P) Urgent care centers, and

(Q) Pharmacies.

(25) [(24)] Limited provider network--A subnetwork
within an HMO delivery network in which contractual relationships
exist between physicians, certain providers, independent physician
associations and/or physician groups which limit the enrollees’ access
to only the physicians and providers in the subnetwork.

(26) [(25)] Limited service HMO--An HMO which has
been issued a certificate of authority to issue a limited health care
service plan as defined in [the] Insurance Code §843.002.

(27) [(26)] NAIC--National Association of Insurance
Commissioners.
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(28) [(27)] Out of area benefits--Benefits that the HMO
covers when its enrollees are outside the geographical limits of the
HMO service area.

(29) [(28)] Pathology services--Services provided by a li-
censed laboratory which has the capability of evaluating tissue speci-
mens for diagnoses in histopathology, oral pathology, or cytology.

(30) [(29)] Pharmaceutical services--Services, including
dispensing prescription drugs, under the Pharmacy Act, Occupations
Code, Subtitle J [Chapter 551], that are ordinarily and customarily
rendered by a pharmacy or pharmacist.

(31) [(30)] Pharmacist--An individual provider licensed to
practice pharmacy under the Pharmacy Act, Occupations Code, Subti-
tle J [Chapter 551].

(32) [(31)] Pharmacy--A facility licensed under the Phar-
macy Act, Occupations Code, Subtitle J [Chapter 551].

(33) [(32)] Premium--All amounts payable by a small or
large employer and eligible employees as a condition of receiving cov-
erage from a small or large employer carrier, including any fees or
other contributions associated with a health benefit plan [The prospec-
tively determined rate that is paid by or on behalf of an enrollee for
specified health services].

(34) [(33)] Primary care physician or primary care
provider--A physician or individual provider who is responsible
for providing initial and primary care to patients, maintaining the
continuity of patient care, and initiating referral for care.

(35) [(34)] Primary HMO--An HMO that contracts directly
with, and issues an evidence of coverage to, individuals or organiza-
tions to arrange for or provide a basic, limited, or single health care
service plan to enrollees on a prepaid basis.

(36) [(35)] Provider HMO--An HMO that contracts
directly with a primary HMO to provide or arrange to provide health
care services on behalf of the primary HMO within the primary
HMO’s defined service area.

(37) [(36)] Psychiatric hospital--A licensed hospital which
offers inpatient services, including treatment, facilities and beds for
use beyond 24 hours, for the primary purpose of providing psychiatric
assessment and diagnostic services and psychiatric inpatient care and
treatment for mental illness. Such services must be more intensive than
room, board, personal services, and general medical and nursing care.
Although substance abuse services may be offered, a majority of beds
must be dedicated to the treatment of mental illness in adults and/or
children.

(38) [(37)] Qualified HMO--An HMO which has been fed-
erally approved under Title XIII of the Public Health Service Act, Pub-
lic Law 93-222, as amended.

(39) [(38)] Quality improvement (QI)--A system to contin-
uously examine, monitor and revise processes and systems that support
and improve administrative and clinical functions.

(40) [(39)] RBC--Risk-based capital.

(41) [(40)] RBC formula--NAIC risk-based capital for-
mula.

(42) [(41)] RBC Report--Health Risk-Based Capital Re-
port including Overview and Instructions for Companies published by
the NAIC and adopted by reference in §11.809 of this title (relating
to Risk-Based Capital for HMOs and Insurers Filing the NAIC Health
Blank).

(43) [(42)] Recredentialing--The periodic process by
which:

(A) qualifications of physicians and providers are re-
assessed;

(B) performance indicators, including utilization and
quality indicators, are evaluated; and

(C) continued eligibility to provide services is deter-
mined.

(44) [(43)] Reference laboratory--A licensed laboratory
that accepts specimens for testing from outside sources and depends
on referrals from other laboratories or entities. HMOs may contract
with a reference laboratory to provide clinical diagnostic services to
their enrollees.

(45) [(44)] Reference laboratory specimen procurement
services--The operation utilized by the reference laboratory to pick
up the lab specimens from the client offices or referring labs, etc. for
delivery to the reference laboratory for testing and reporting.

[(45) Referral specialists (other than primary care)--Physi-
cians or individual providers who set themselves apart from the primary
care physician or primary care provider through specialized training
and education in a health care discipline.]

(46) - (49) (No change.)

(50) Specialists--Physicians or individual providers who
set themselves apart from the primary care physician or primary care
provider through specialized training and education in a health care
discipline.

(51) [(50)] State-mandated health benefit plan--As defined
in §21.3502 of this title (relating to Definitions) [A health plan of-
fered by an HMO, that contains coverage for all state-mandated ben-
efits, including those as described in §§21.3515-21.3518 of this title
(relating to State-mandated Health Benefits in Individual HMO Plans,
State-mandated Health Benefits in Group HMO Plans, State-mandated
Health Benefits in Small Employer HMO Plans, and State-mandated
Health Benefits in Large Employer HMO Plans) and offers basic health
care services without limitation as to time and cost].

(52) [(51)] Statutory surplus--Admitted assets minus ac-
crued uncovered liabilities.

(53) [(52)] Subscriber--If conversion or individual cover-
age, the individual who is the contract holder and is responsible for
payment of premiums to the HMO; or if group coverage, the individual
who is the certificate holder and whose employment or other member-
ship status, except for family dependency, is the basis for eligibility for
enrollment in the HMO.

(54) [(53)] Subsidiary--An affiliate controlled by a speci-
fied person directly or indirectly through one or more intermediaries.

(55) [(54)] Telehealth service--As defined in Section
57.042, Utilities Code.

(56) [(55)] Telemedicine medical service--As defined in
Section 57.042, Utilities Code.

(57) [(56)] Total adjusted capital--An HMO’s statutory
capital and surplus/total net worth as determined in accordance with
the statutory accounting applicable to the annual financial statements
required to be filed pursuant to the Insurance Code, and such other
items, if any, as the RBC instructions provide.

(58) [(57)] Urgent care--Health care services provided in
a situation other than an emergency which are typically provided in a
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setting such as a physician or individual provider’s office or urgent care
center, as a result of an acute injury or illness that is severe or painful
enough to lead a prudent layperson, possessing an average knowledge
of medicine and health, to believe that his or her condition, illness,
or injury is of such a nature that failure to obtain treatment within a
reasonable period of time would result in serious deterioration of the
condition of his or her health.

(59) [(58)] Utilization review--A system for prospective
or concurrent review of the medical necessity and appropriateness
of health care services being provided or proposed to be provided to
an individual within this state. Utilization review shall not include
elective requests for clarification of coverage.

(60) [(59)] Voting security--As defined in [the] Insurance
Code §823.007, including any security convertible into or evidencing
a right to acquire such security.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406513
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER B. NAME APPLICATION
PROCEDURE
28 TAC §11.101

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a

health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
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§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.101. How To Obtain Forms.
The name application form and all other HMO forms may be obtained
by contacting the Company Licensing and Registration [Insurer Ser-
vices] Division, Mail Code 305-2C, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406514
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER C. APPLICATION FOR
CERTIFICATE OF AUTHORITY
28 TAC §§11.201 - 11.206

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain

a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.201. Filing Fee.

The filing fee required by [the] Insurance Code §843.154 [Article
20A.32(a)], as determined by §7.1301 of this title (relating to
Regulatory Fees), must accompany the application. The fee is
non-refundable.

§11.202. Binding, Indexing, and Numbering Requirements.
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(a) An original [and four complete copies] of the application
must be submitted in one or more three-ring binders, so that pages may
be easily replaced when necessary.

(b) - (e) (No change.)

(f) The original [copy of the] application becomes the charter
file[; therefore, all signatures on required forms in the original copy
must be originals, not photocopies].

(g) - (h) (No change.)

§11.203. Revisions during Review Process.
(a) Revisions during the review of the application must be ad-

dressed to: Company Licensing and Registration [Insurer Services] Di-
vision, Mail Code 305-2C, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. The applicant must include an
original [and four copies] of the transmittal letter, plus the original [and
four copies] of any revision specified in this subchapter.

(b) - (c) (No change.)

(d) Staff shall conduct qualifying examinations and notify the
applicant of the need for revisions necessary to meet the requirements
of the Act or this chapter. If the applicant does not make the neces-
sary revisions, the department shall deny the application. [If, after the
department’s qualifying examinations, the department staff notifies the
applicant of the need for revisions as a result of the examination, that
application does not meet the requirements of the Act or this chapter
and will have to be denied, absent corrections.] If the time required for
the revisions will exceed the time limits set out in §1.809 of this title
(relating to HMO Certificate of Authority), the applicant must request
additional time within which to make the revisions. The applicant must
specifically set out the length of time requested, which may not exceed
90 days. The commissioner may grant or deny the request for an exten-
sion of time at his or her discretion under §1.809 of this title. Additional
extensions may be requested. The request for any additional extension
must set out the need for the additional time, in writing, in sufficient de-
tail for the commissioner to determine if good cause for the extension
exists. The commissioner may grant or deny any additional request for
an extension of time at his or her discretion.

§11.204. Contents.
Contents of the application must include the [following] items in the
order listed in this section. The applicant must submit two additional
copies of the application along with the original application. [:]

(1) - (3) (No change.)

(4) the bylaws, rules [and regulations], or any similar doc-
ument regulating the conduct of the internal affairs of the applicant;

(5) - (6) (No change.)

(7) fidelity bond or deposit for officers and employees,
which must comply with either subparagraph (A) or (B) of this
paragraph, as appropriate.

(A) A bond must be in compliance with [the] Insurance
Code §843.402 [Article 20A.30], and must be either the original bond
or a copy of the bond. The bonds shall not contain a deductible.

(B) A cash deposit must be held by the Comptroller of
the State of Texas in the same amount and subject to the same condi-
tions as a bond.

(8) information related to out-of-state licensure and service
of legal process for all applicants must be submitted by using the attor-
ney for service form.

(A) An applicant licensed as an HMO in another state
must furnish a copy of the certificate of authority from the domiciliary

state’s licensing authority, and a power of attorney executed by the ap-
plicant appointing an agent for service, other than the commissioner as
the attorney of such applicant in and for the state, upon whom all law-
ful processes in any legal action or proceedings against the HMO on a
cause of action arising in this state may be served.

(B) All applicants must furnish a statement acknowl-
edging that all lawful process in any legal action or proceeding against
the HMO on a cause of action arising in this state is valid if served in
accordance with [the] Insurance Code Chapter 804 [Article 1.36].

(9) - (12) (No change.)

(13) [a copy of] the form of any contract or monitoring plan
between the applicant and:

(A) any person listed on the officers and directors page;

(B) any physician, medical group, [or] association of
physicians, delegated entity, as described in Insurance Code Article
20A.18C, delegated network, as described in Insurance Code Article
20A.18D, or any other provider, plus [a copy of] the form of any
subcontract between such entities and [the medical group, physicians’
association, any physician, or provider, who has contracted with]
any physician, medical group, association of physicians, or any other
provider to provide health care services. All contracts shall include
a hold-harmless provision, as specified in §11.901(a)(1) [§11.1102]
of this title (relating to Required Provisions [Hold-Harmless Clause]).
Such clause shall be no less favorable to enrollees than that outlined
in §11.901(a)(1) [§11.1102] of this title.

(C) any exclusive agent or agency;

(D) any person who will perform management, market-
ing, administrative, data processing services, or claims processing ser-
vices. A bond or deposit meeting the requirements of [the] Insurance
Code §843.105 [Article 20A.18], is required for management contracts.
If submitting a bond, the original or a copy shall be submitted. The
bond shall not include a deductible;

(E) - (F) (No change.)

(14) a description of the quality improvement [assurance]
program that includes a process for medical [, including a] peer
review [program] required by [the] Insurance Code §843.082[, Article
20A.05]. Arrangements for sharing pertinent medical records between
physicians and/or providers contracting or subcontracting pursuant
to paragraph (13)(B) of this section with the HMO and assuring the
record’s confidentiality must be explained;

(15) insurance, guarantees, and other protection against in-
solvency:

(A) any reinsurance agreement and any other agree-
ment described in [the] Insurance Code §843.082(4)(C) [Article
20A.05(a)(4)(C)], covering excess of loss, stop-loss, and/or catastro-
phes. The agreement must provide that the commissioner and HMO
will be notified no less than 60 days prior to termination or reduction
of coverage by the insurer;

(B) - (C) (No change.)

(16) (No change.)

(17) the written description of health care plan terms and
conditions made available to any current or prospective group contract
holder and current or prospective enrollee of the HMO pursuant to the
requirements of [the] Insurance Code §843.078 and §843.079 [Arti-
cle 20A.04(13)] and §11.1600 of this title (relating to Information to
Prospective and Current Group Contract Holders and Enrollees);
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(18) network configuration information, including maps
demonstrating [an explanation of] the location and distribution [ade-
quacy] of the physician, dentist and [other] provider network within
the proposed service area by county(ies) or ZIP code(s) [configura-
tion]; lists of physicians, dentists and individual providers, including
license type and specialization and an indication of whether they are
accepting new patients, and institutional providers [the information
provided must include the names of primary care physicians, their
hospital affiliations, referral specialists, and other providers by zip
code or zip code map and indicate whether each physician or other
provider is accepting new patients from the HMO];

(19) (No change.)

(20) documentation demonstrating that the HMO will pay
for emergency care services performed by non-network physicians or
providers at the negotiated or usual and customary rate and that the
health care plan contains, without regard to whether the physician or
provider furnishing the services has a contractual or other arrangement
with the entity to provide items or services to enrollees, the following
provisions and procedures for coverage of emergency care services:

(A) any medical screening examination or other evalu-
ation required by state or federal law which is necessary to determine
whether an emergency medical condition exists will be provided to en-
rollees in a hospital emergency facility or comparable facility;

(B) necessary emergency care services will be provided
to enrollees, including the treatment and stabilization of an emergency
medical condition; and

(C) services originating in a hospital emergency facility
or comparable facility following treatment or stabilization of an emer-
gency medical condition will be provided to covered enrollees as ap-
proved by the HMO, provided that the HMO is required to approve
[approved] or deny coverage of post stabilization care as requested by
a treating physician or provider within the time appropriate to the cir-
cumstances relating to the delivery of the services and the condition of
the patient, but in no case to exceed one hour from the time of the re-
quest; the HMO must respond to inquiries from the treating physician
or provider in compliance with this provision in the HMO’s plan.

(21) a description of the procedures by which:

(A) a member handbook and materials relating to the
complaint and appeal process and the [availability of the] independent
review process will be provided to enrollees in languages [any lan-
guage] other than English, pursuant to [the] Insurance Code §843.205
[Article 20A.11A(a)]; and

(B) access to a member handbook and materials relat-
ing to the complaint and appeal process and the [availability of the]
independent review process will be provided to an enrollee who has a
disability affecting communication or reading [the enrollee’s ability to
communicate or to read], pursuant to [the] Insurance Code §843.205
[Article 20A.11A(b)].

(22) notification of the physical address in Texas of all
books and records described in §11.205 of this title (relating to
Documents To Be Available for Qualifying [During] Examinations);

(23) a description of the information systems, management
structure and personnel that demonstrates the applicant’s capacity to
meet the needs of enrollees and contracted physicians and providers,
and to meet the requirements of regulatory and contracting entities
[in place which demonstrates the applicant has adequate capacity to
service enrollees, physicians and providers]; and

(24) (No change.)

§11.205. Documents To Be Available for Qualifying [during] Exam-
inations.

(a) The following documents must be available for review
[maintained for inspection at all times] at the HMO’s office located
within the State of Texas:

(1) administrative: policy and procedure manuals; physi-
cian and provider manuals; enrollee materials [information; enrollee
newsletters; personnel manuals]; organizational charts; key personnel
information, e.g., resumes and job descriptions [contracts with physi-
cians and, if applicable, providers such as dentists and physician ther-
apists]; and other items as requested [required];

(2) [the] quality improvement: program description and
work plan as required by §11.1902 of this title (relating to Quality Im-
provement Program for Basic and Limited Services HMOs) [review
standards, quality improvement committee meeting minutes, internal
quality review audits of each defined service area, quality of care as-
surance program description, medical peer review committee minutes,
and utilization review system program description, including policies
and procedures to evaluate medical necessity, criteria used, informa-
tion sources, the process used to review and approve the provision of
medical services and utilization review system data];

(3) utilization management: program description, policies
and procedures, criteria used to determine medical necessity, and ex-
amples of adverse determination letters, adverse determination logs,
and IRO logs;

(4) [(3)] complaints and appeals: policies [the complaint
policy] and procedures, examples of letters and examples of com-
plaint and appeal logs [procedure and forms to be used in the com-
plaint resolution procedure]. Each complaint [All complaints] shall be
categorized as one or more of the following types of complaint: [pro-
cessed in accordance with the HMO’s complaint policy and procedure
which shall be developed in accordance with the Insurance Code Chap-
ter 20A.]

(A) quality of care or services;

(B) accessibility/availability of services;

(C) utilization review or management;

(D) complaint procedures;

(E) physician and provider contracts;

(F) group subscriber contracts;

(G) individual subscriber contracts;

(H) marketing;

(I) claims processing; and

(J) miscellaneous;

[(4) the accessibility monitoring data;]

[(5) the enrollee satisfaction surveys, results of surveys and
disenrollment and termination logs;]

(5) [(6)] health information systems: policies and proce-
dures [a system] for accessing enrollee [medical, hospital and] health
records and a [of all enrollees and records of all physicians and other
providers providing service under independent contract with an HMO
shall be subject to such examination as is necessary for an ongoing ex-
amination. The] plan to [shall] provide for [adequate protection of]
confidentiality of those records [medical and health care information
and shall only be disclosed] in accordance with applicable law;
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(6) [(7)] network configuration information, as outlined in
§11.204(18) of this title (relating to Contents) demonstrating [includ-
ing an explanation of the] adequacy of the physician, dentist and [other]
provider network [configuration. The information provided must in-
clude the names of physicians, referral specialists, and other providers
by zip code or zip code map, and indicate whether each physician or
other provider is accepting new patients from the HMO];

(7) executed agreements, including:

(A) management services agreements;

(B) administrative services agreements; and

(C) delegation agreements;

(8) executed physician and provider contracts: copy of the
first page, including the form number, and signature page of individual
provider contracts and group provider contracts;

(9) executed subcontracts: copy of the first page, including
the form number, and signature page of all contracts with subcontract-
ing physicians and providers;

[(8) lists of primary care and referral specialists, hospitals,
laboratories, diagnostic imaging providers, radiologic oncology
providers, and, if applicable, other providers such as dentists and
physical therapists to be used by the applicant inside the service area,
including their certification/accreditation and trauma level status as
applicable;]

[(9) current files containing the form or template of all con-
tracts, with copies of signature pages, for all participating physicians
and, if applicable, other providers of care such as dentists and physical
therapists that are updated on an ongoing basis;]

[(10) current files containing the form or template of all
contracts, with copies of signature pages, on subcontracting physicians
and, if applicable, providers such as dentists and physical therapists
which contain sufficient information to assure current licensure or other
authorizations to practice in the State of Texas;]

[(11) evidence that the HMO has a mechanism for main-
taining, monitoring and implementing the quality improvement pro-
gram, as required by §11.1902 of this title (relating to Quality Improve-
ment Program) including procedures for data collection, analysis and
reporting for all physicians and providers, including pharmacy or drug
utilization review format, if applicable; utilization review; denials of
coverage and a complaint system as required by this chapter;]

(10) [(12)] current physician manual and current provider
manual which shall be provided to each contracting physician and other
provider. The manuals shall contain details of the requirements by
which the physicians and providers will be governed; [.]

(11) [(13)] credentialing files: as specified in §11.1902(4)
[§11.1902(5)] of this title (relating to Quality Improvement Program
for Basic and Limited Services HMOs) and §11.2207(d)(4) of this title
(relating to Quality Improvement Structure and Program for Single
Service HMOs);

(12) [(14)] a copy of all printed materials to be presented to
prospective enrollees, an enrollee handbook, and an evidence of cover-
age [and physician and provider manuals];

(13) [(15)] the statistical reporting system developed and
maintained by the HMO which allows for compiling, developing, eval-
uating, and reporting statistics relating to the cost of operation, the pat-
tern of utilization of services, and the accessibility and availability of
services;

(14) claims systems: policies and procedures that demon-
strate the capacity to pay claims timely and to comply with all appli-
cable statutes and rules;

[(16) the HMO’s financial statements;]

[(17) any report submitted by the HMO to the Texas Health
Care Information Council;]

[(18) all complaints and complaint files;]

[(19) documentation of regular review of complaint reports
by management and the governing body;]

[(20) the complaint and appeal log, including documenta-
tion on each complaint received and details of action taken on the com-
plaint. Complaints and appeals must be categorized as follows:]

[(A) plan administration (e.g., marketing, policyholder
service, billing, underwriting or similar administrative functions);]

[(B) benefit denial or limitation (e.g., denial of a bene-
fit, refusal to refer or provide requested services);]

[(C) quality of the treating physician, dentist or provider
care (e.g., misdiagnoses or lack of courteous treatment);]

[(D) enrollee services (e.g., lack of courteous treatment;
appointment time or waiting room time);]

[(21) access to appointments (e.g., appointment time or
waiting room time);]

(15) [(22)] financial records:[,] including statements,
ledgers, checkbooks, inventory records, evidence of expenditures,
investments and debts; and

(16) [(23)] any other records demonstrating compliance
with applicable statutes and rules, including audits or examination
reports by other entities, including governmental authorities or
accrediting agencies [concerning the operation of the HMO].

(b) The following documents may be maintained outside the
State of Texas if the HMO has received prior approval by the commis-
sioner pursuant to [the] Insurance Code §803.003 [Article 1.28]:

(1) - (5) (No change.)

§11.206. Review of Application.

(a) - (b) (No change.)

(c) Following the completion of the qualifying examinations,
if a hearing is scheduled, then it will be scheduled under the provisions
of [the] Insurance Code §843.081 [Article 20A.05]. The hearing may
be waived, if agreed to by the applicant and the department and if no
reasonable request for a hearing by any other person has been received.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406515
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
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SUBCHAPTER D. REGULATORY
REQUIREMENTS FOR AN HMO SUBSEQUENT
TO ISSUANCE OF CERTIFICATE OF
AUTHORITY
28 TAC §§11.301 - 11.303

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,

provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.301. Filing Requirements.
Subsequent to the issuance of a certificate of authority, each HMO is
required to file certain information with the commissioner, either for
approval prior to effectuation or for information only, as outlined in
paragraphs (4) and (5) of this section and in §11.302 of this title (relat-
ing to Service Area Expansion or Reduction Applications [Requests]).
These requirements include filing changes necessitated by federal or
state law or regulations.

(1) Completeness and format of filings.

(A) The department shall not accept a filing for review
until the filing is complete. An application to modify the approved
application for a certificate of authority which requires the commis-
sioner’s approval in accordance with [the] Insurance Code §843.080[,
Articles 20A.04(b)] and Article 20A.09(l) is considered complete
when all information required by this section, §11.302 of this title,
and §§11.1901 - 11.1902 [§§11.1901-11.1903] of this title (relating to
Quality of Care) that is applicable and reasonably necessary for a final
determination to be made by the department, has been filed [with the
department].

(B) Filings shall:

(i) be submitted on 8-1/2 by 11 inch paper;

(ii) not be submitted in bound booklets;

(iii) be legible;

(iv) be in typewritten, computer generated, or
printer’s proof format; and
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(v) except for maps, not contain any color highlight-
ing unless accompanied by a clean copy without highlighting.

(2) Identifying form numbers required. Each item required
to be filed pursuant to paragraphs (4) and (5) of this section must be
identified by a printed unique form number, adequate to distinguish it
from other items. Such identifying form numbers shall be composed
of a total of no more than 40 letters, numbers, symbols, and spaces.

(A) - (B) (No change.)

(3) Attachments for filings. The filings required in para-
graphs (4) and (5) of this section must be accompanied by the follow-
ing:

(A) one [an] original [and four copies] of the HMO cer-
tification and transmittal form for each new, revised, or replaced item;

(B) one [an] original [and four copies] of such support-
ing documentation as considered necessary by the commissioner for
review of the filing, along with a cover letter which includes the fol-
lowing:[; and]

(i) company name;

(ii) form numbers that are being submitted; and

(iii) a paragraph that describes the type of filing be-
ing submitted, along with any additional information that would aid in
processing the filing.

(C) except for the filings outlined in paragraphs (4)(A),
(B), and (L), and (5)(C), (G), (K), (M), and (N) of this section, the
applicable filing fee for other filings as required by Insurance Code
§843.154 [Article 20A.32], as determined by §7.1301 of this title (relat-
ing to Regulatory Fees). The [fee(s) for] filings outlined in paragraphs
(4)(A), (B), and (L), and (5)(C), (G), (K), (M), and (N) of this section
are subject to the fee amounts described in §7.1301(g) of this title, but
such fees shall not be attached with the filing. Instead, the submission
of such fee(s) is subject to the billing provisions of §7.1302 of this title
(relating to Billing System).

(4) Filings requiring approval. Subsequent to the issuance
of a certificate of authority, each HMO shall file for approval with the
commissioner information required by any amendment to items spec-
ified in §11.204 of this title (relating to Contents) if such information
has not previously been filed and approved by the commissioner. In
addition, an HMO shall file with the commissioner a written request
to implement or modify the following operations or documents and re-
ceive the commissioner’s approval prior to effectuating such modifica-
tions:

(A) - (B) (No change.)

(C) the form of all contracts described in
§11.204(13)(A), (C) and (D) [(C)] of this title, including any
amendments to contracts described in §11.204(13)(A), (C) and (D)
[(C)] of this title and prior notification of the cancellation of any
management contracts in §11.204(13)(D) of this title;

(D) any change in more than 10% of control of
the HMO, as specified in the definition of "control" in §11.2(b)
[§11.2(b)(11)] of this title (relating to Definitions);

(E) - (F) (No change.)

(G) any new or revised loan agreements, or amend-
ments thereto, evidencing loans made by the HMO to any affiliated
person or to any medical or other health care provider, whether
providing services currently, previously, or potentially in the future;
and any guarantees of any affiliated person’s or health care provider’s
obligations to any third party;

(H) - (M) (No change.)

(5) Filings for information. Material filed under this para-
graph is not to be considered approved, but may be subject to review
for compliance with Texas law and consistency with other HMO docu-
ments. Each item filed under this paragraph must be accompanied by a
completed HMO certification and transmittal form in addition to those
attachments required under paragraph (3) of this section. Within 30
days of the effective date, an HMO must file with the commissioner,
for information only, deletions and modifications to the following pre-
viously approved or filed operations and documents:

(A) the list of officers and directors and a biograph-
ical data sheet for each person listed under [the] Insurance Code
§843.078(b)[, Article 20A.04(a)(3)], on the officers and directors page
and biographical affidavit forms in §11.204(5)(A) and (B) of this title;

(B) a copy of any notice of cancellation of fidelity
bonds, new fidelity bonds, or amendments thereto, for officers and
employees, including notarized certification by the corporate secretary
or corporate president that the material is true, accurate, and complete,
as described in §11.204(7) and (13)(D) of this title;

(C) the formula or method for calculating the schedule
of charges, as defined in §11.2(b) of this title. The filing must include
the HMO reconciliation of benefits to schedule of charges form as
described in §11.701 of this title (relating to Must be Filed Prior to
Use);

(D) any change in the physical address of the books and
records described in §11.205 of this title (relating to Documents To Be
Available for Qualifying [During] Examinations);

(E) - (F) (No change.)

(G) a copy of the form of any new contract or subcon-
tracts or any substantive changes to previously filed copies of forms of
all contracts between the HMO and any physicians, delegated entities
and delegated networks as defined in §11.2602 of this title (relating to
Delegated Entities), or other providers described in §11.204(13)(B) of
this title, and copies of forms of all contracts between the HMO and an
insurer or group hospital service corporation to offer indemnity bene-
fits, whether utilized with all contracts or on an individual basis. If such
contracts are amended, each copy of such agreement must be marked
to indicate revisions. In addition, questions listed on the HMO certifi-
cation and transmittal form, must be answered;

(H) (No change.)

(I) changes to any of the requirements mandated for
guarantees pursuant to §11.808 of this title [(relating to Guarantee
from a Sponsoring Organization)];

(J) any change in the affiliate chart as described in
§11.204(6)(A) of this title;

(K) the written description of health care plan terms and
conditions made available to any current or prospective group con-
tract holder and current or prospective enrollee of the HMO, including
the enrollee handbook, pursuant to the requirements of [the] Insurance
Code §843.201[, Article 20A.04(13)] and §11.1600 of this title (relat-
ing to Information to Prospective and Current Group Contract Holders
and Enrollees);

(L) - (M) (No change.)

(N) a description of the quality assurance program, in-
cluding a peer review program, as required by [the] Insurance Code
§843.082(1)[, Article 20A.05(a)(1)]. Descriptions of arrangements for
sharing pertinent medical records between physicians and/or providers
contracting or subcontracting pursuant to paragraph (13)(B) of §11.204

29 TexReg 10374 November 12, 2004 Texas Register



of this title with the HMO and assuring the records’ confidentiality
must also be provided.

(6) (No change.)

(7) Filing review procedure [Review Procedure]. Within
20 days from the department’s receipt of an initial filing for commis-
sioner’s approval under this section, the department shall determine
whether the filing is complete or incomplete for purposes of accep-
tance for review and, if found to be incomplete, the department shall
issue a written or electronic notice to the HMO of its incomplete filing.
A filing under this subchapter that is subject to the billing provisions
of §7.1302 of this title and which, upon receipt by the department, fails
to comply with the requirements of that section, will be deemed to be
incomplete for purposes of this subchapter.

(A) - (C) (No change.)

§11.302. Service Area Expansion or Reduction Applications [Re-
quests].

(a) An HMO shall file an application for approval with the
department before the HMO may expand [change] an existing service
area, reduce an existing service area, or add a new service area.

(b) If any of the following items are changed by a service
area expansion or reduction application [request], the new item or any
amendments to an existing item must be submitted for approval or
filed for information, as specified in §11.301 of this title (relating to
Filing Requirements):

(1) a description and a map with key and scale, showing
both the currently approved service area and the proposed new service
area as required by §11.204(12) of this title (relating to Contents);

(2) a form of any new contracts or amendment of any exist-
ing contracts in the new area, as described in §11.204(13) of this title;

(3) network configuration information, as required by
§11.204(18) of this title [a list of all physicians and/or other providers
to provide services in the new area, including all information required
by §11.205(8) of this title (relating to Documents To Be Available
During Examinations];

(4) - (9) (No change.)

(10) any new or amended officers’ [officers] and employ-
ees’ [employees] fidelity bonds, in accordance with §11.204(7) and
(13)(D) of this title;

(11) any new or amended reinsurance agreements, insur-
ance or other protection against insolvency, as specified in §11.204(15)
of this title; and

(12) a description of the method by which the complaint
procedure, as specified in [the] Insurance Code §843.251 et seq. [Arti-
cle 20A.12] and related regulations, will be made reasonably available
in the new service area or division, including a toll free call, and the in-
formation and complaint telephone number required by the Insurance
Code Article 21.71, where applicable. For HMOs subject to the Insur-
ance Code Article 21.71, the toll free call required by this rule and the
toll free information and complaint number required by the Insurance
Code Article 21.71, may be the same number.

(c) The department shall not accept an application [a filing] for
review until the application [filing] is complete. An application to mod-
ify the certificate of authority that [which] requires the commissioner’s
approval in accordance with [the] Insurance Code §843.080 [Articles
20A.04(b)] and Article 20A.09(l) is considered complete when all in-
formation required by §11.301 of this title, this section, and §§11.1901
- 11.1902 [§§11.1901-11.1903] of this title (relating to Quality of Care)

that is reasonably necessary for a final determination by the department,
has been filed with the department.

(d) Before consideration of a service area expansion or reduc-
tion application [request], the HMO must be in compliance with the
requirements of §§11.1901 - 11.1902 [§§11.1901-11.1903] of this title
in the existing service areas and in the proposed service areas.

§11.303. Examination.

(a) The department has authority to conduct examinations of
HMOs under [the] Insurance Code §843.251 and §843.156 [Articles
20A.05, 20A.12 and 20A.17]. Such examinations may be conducted to
determine the financial condition ("financial exams"), quality of health
care services ("quality of care exams"), or [such other exams regard-
ing] compliance with laws affecting the conduct of business ("market
conduct exams" or "complaint exams") [of the HMO].

(b) On-site financial, [and] market conduct examinations,
complaint or quality of care exams shall be conducted pursuant to
[the] Insurance Code Article 1.15 and §7.83 of this title (relating to
Appeal of Examination Reports [Examinations]).

(c) The following documents must be available for review at
the HMO’s office located within the State of Texas:

(1) administrative: policy and procedure manuals; physi-
cian and provider manuals; enrollee materials; organizational charts;
key personnel information, e.g., resumes and job descriptions; and
other items as requested;

(2) quality improvement: program description, work
plans, program evaluations, committee and subcommittee meeting
minutes;

(3) utilization management: program description, policies
and procedures, criteria used to determine medical necessity, and tem-
plates of adverse determination letters; adverse determination logs, in-
cluding all levels of appeal; and utilization management files;

(4) complaints and appeals: policies and procedures and
templates of letters; and complaint and appeal logs, including docu-
mentation and details of actions taken. All complaints shall be cat-
egorized according to §11.205(a)(4)(A) - (J) of this title (relating to
Documents to be Available for Qualifying Examinations); and com-
plaint and appeal files;

(5) satisfaction surveys: enrollee, physician and provider
satisfaction surveys, enrollee disenrollment and termination logs;

(6) health information systems: policies and procedures
for accessing enrollee health records and a plan to provide for confi-
dentiality of those records;

(7) network configuration information as required by
§11.204(18) of this title (relating to Contents) demonstrating adequacy
of the physician, dentist and provider network;

(8) executed agreements: including:

(A) management services agreements;

(B) administrative services agreements; and

(C) delegation agreements.

(9) executed physician and provider contracts: copy of the
first page, including form number, and signature page of individual
provider contracts and group provider contracts;

(10) executed subcontracts: copy of the first page, includ-
ing the form number, and signature page of all contracts with subcon-
tracting physicians and providers;
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(11) credentialing: credentialing policies and procedures
and credentialing files;

(12) reports: any reports submitted by the HMO to a gov-
ernmental entity;

(13) claims systems: policies and procedures and sys-
tems/processes that demonstrate timely claims payments, and reports
that substantiate compliance with all applicable statutes and rules
regarding claims payment to physicians, providers and enrollees;

(14) financial records: including statements, ledgers,
checkbooks, inventory records, evidence of expenditures, investments
and debts; and

(15) other: any other records demonstrating compliance
with applicable statutes and rules.

(d) [(c)] Quality [On-site quality] of care examinations shall
be conducted pursuant to the following protocol:

(1) Entrance conference. The examination team or
assigned examiner shall hold an entrance conference with the HMO’s
key management staff [administrative personnel or their designee]
before beginning the [on-site] examination.

(2) Interviews. Examination team members or the exam-
iner shall conduct interviews with key management staff or their des-
ignated personnel.

(3) [(2)] Exit conference. Upon completion of the exami-
nation, the examination team or examiner shall hold an exit conference
with the HMO’s key management staff [administrative personnel or
their designee].

(4) [(3)] Written report of examination [outcome]. The ex-
amination team or examiner shall prepare a written report of the ex-
amination [outcome]. The department shall provide the HMO with the
written report, and if any deficiencies are cited, then the department
shall issue a letter outlining the timeframes [due dates] for the correc-
tive action plan and corrective actions.

[(d) The HMO shall provide a plan of correction for each de-
ficiency cited in the letter outlining corrective action described in sub-
section (c) of this section.]

(5) [(1)] If the examination team or examiner cites serious
deficiencies, the HMO shall provide the examination team or exam-
iner with a signed plan to correct deficiencies [of correction] within
one business day of written notice of deficiencies. The HMO’s plan of
correction shall allow [provide] up to 12 [10 business] days for correc-
tion of the deficiencies in accordance with severity of the deficiencies.

[(2) If the examiner cites potentially serious deficiencies,
the HMO shall provide the examiner with a signed plan of correction
within 10 business days of receiving written notice from the examiner
specifying the deficiencies. The HMO’s plan of correction shall pro-
vide for correction of these deficiencies no later than 30 days from the
date of the exit conference.]

(6) [(3)] Except as provided in paragraph (5) of this sub-
section, if [If] the examination team or examiner cites [non-serious]
deficiencies, then the HMO shall provide a signed plan of correction
to the department no later than 30 days from receipt of the written ex-
amination report. The HMO’s plan [of correction] must provide for
correction of these deficiencies no later than 90 days from the receipt
of the written examination report.

(7) [(e)] The department shall verify the correction of defi-
ciencies by submitted documentation or by on-site examination.

[(f) This section does not apply to complaint investigations
conducted under the Insurance Code Article 20A.12A.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406516
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER F. EVIDENCE OF COVERAGE
28 TAC §§11.502 - 11.506, 11.508, 11.509, 11.512

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
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maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.502. Filing Requirements for Evidence of Coverage.

Filing requirements for the evidence of coverage, when filed as part of
the application for a certificate of authority, are as follows:

(1) (No change.)

(2) The department will notify the applicant of the depart-
ment’s action [Applicant will be notified] in accordance with §1.704
of this title (relating to Summary Procedure; Notice) [writing of any
deficiencies].

(3) During the review period, applicant must submit the
original [and four copies] of each new page or form reflecting any re-
visions.

§11.503. Filing Requirements for Evidence of Coverage Subsequent
to Receipt of Certificate of Authority.
Subsequent to receipt of a certificate of authority, no evidence of cover-
age may be amended or altered in any manner, and no new evidence of
coverage may be used, unless the proposed new or revised evidence of
coverage has been filed for review and has received the approval of the
commissioner. Filing requirements for the evidence of coverage when
filed subsequent to receipt of a certificate of authority are as follows:

(1) The HMO must submit the original of the revised or
new evidence of coverage, [and four copies of a] transmittal letter and
the HMO transmittal and certification form, [shall be submitted. All
submissions must be] addressed to the Texas Department of Insurance,
Life, Health & [Life/Health] HMO Intake Unit, Mail Code 106-1E,
P.O. Box 149104, Austin, Texas 78714-9104.

(2) The department will notify the HMO of the depart-
ment’s action [will be notified] in accordance with §1.704 of this title
(relating to Summary Procedure; Notice) [writing of any deficiencies].

(3) The department will base its [An] approval or disap-
proval [will be based] on the content of drafts submitted to the depart-
ment. [One stamped copy of the approved or disapproved form will be
returned to the HMO for its permanent file.] Printing must comply with
the specifications described in §11.505 of this title (relating to Speci-
fications for the Evidence of Coverage). Any discrepancy in content
between the final print to be issued and the approved draft is grounds
for revocation of certificate of authority.

(4) - (6) (No change.)

§11.504. Disapproval of an Evidence of Coverage.
(a) If the department disapproves any portion of any evidence

of coverage [is disapproved], the department [commissioner] will spec-
ify the reason for the disapproval. The department [commissioner] is
authorized to disapprove any form or withdraw any previous approval
for any of the following reasons:

(1) - (2) (No change.)

(3) it contains any statements that are unclear, untrue,
unjust, unfair, inequitable, misleading, or deceptive or that violate [the]
Insurance Code Articles 21.21, 21.21A, 21.21-1, 21.21-2, 21.21-5,
21.21-6, or 21.55 in accordance with Article 20A.09Z [20A.09(j)] or
any regulations thereunder or any other applicable law;

(4) - (7) (No change.)

(b) If the department disapproves a form, [is disapproved] the
HMO may file a written request for a hearing on the matter. The de-
partment will schedule a [A] hearing [will be scheduled] within 30 days
from the date it receives the request [is received].

§11.505. Specifications for the Evidence of Coverage.
(a) - (d) (No change.)

(e) An HMO must identify each [Each] form [must be iden-
tified] by a printed unique [suitable] form number in accordance with
§11.301(2) of this title (relating to Filing Requirements). Any change
in form number is considered a change in the form and requires ap-
proval as a new form.

(f) Certain language shall not be varied or changed without re-
submitting a form for the commissioner’s approval. Changeable lan-
guage must be enclosed in brackets and shall include the range of vari-
able information or amounts and is limited to rates, dates, addresses,
phone numbers, optional provisions as set forth in §11.511 of this ti-
tle (relating to Optional Provisions) and optional benefits as set forth
in §11.512 of this title (relating to Optional Benefits), and other such
information, as approved by the commissioner.
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(g) (No change.)

§11.506. Mandatory Contractual Provisions: Group, Individual and
Conversion Agreement and Group Certificate.

Each enrollee residing in this state is entitled to an evidence of cov-
erage under a health care plan. By agreement between the issuer of
the evidence of coverage and the enrollee, the evidence of coverage
approved under this subchapter and required by this section may be
delivered electronically. Each group, individual and conversion con-
tract and group certificate must contain the following provisions. [Use
of the standard language for each provision as presented in Subchap-
ter L of this chapter (relating to Standard Language for Mandatory and
Other Provisions) shall exempt from review that portion of the evidence
of coverage where standard language is contained. Such standard lan-
guage shall not be the only language accepted by the commissioner for
such provisions.]

(1) Name, address, and phone number of the HMO--The
[the] toll-free number referred to in [the] Insurance Code Article 21.71,
where applicable, must appear on the face page.

(A) - (B) (No change.)

(C) The HMO must provide the information regarding
the toll-free number referred to in Article 21.71 [must be] in accor-
dance with §1.601 of this title (relating to Notice of Toll-Free Tele-
phone Numbers and Information and Complaint Procedures [for Ob-
taining Information and Filing Complaints]).

(2) Benefits--A [a] schedule of all health care services that
are available to enrollees under the basic, limited, or single health care
service plan, including any copayments or deductibles and a descrip-
tion of where and how to obtain services. An HMO may use a [A] vari-
able copayment or deductible schedule [may be used]. The copayment
schedule must clearly indicate the benefit to which it applies. [No co-
payment or deductible shall be charged for immunizations as described
in the Insurance Code Article 21.53F for a child from birth through the
date the child is six years of age, except for small employer health ben-
efit plans as defined by the Insurance Code Chapter 26.]

(A) Copayments. An HMO may require copayments to
supplement payment [Payment] for health care services [may be sup-
plemented by nominal copayments]. Each HMO may establish one or
more copayment options. A basic service HMO may not impose co-
payment charges that exceed fifty percent of the total cost of providing
any single service to its enrollees, nor in the aggregate more than twenty
percent of the total cost to the HMO of providing all basic health care
services. A basic service HMO may not impose copayment charges
on any enrollee in any calendar year, when the copayments made by
the enrollee in that calendar year total two hundred percent of the total
annual premium cost which is required to be paid by or on behalf of
that enrollee. This limitation applies only if the enrollee demonstrates
that copayments in that amount have been paid in that year. The HMO
shall state the copayment [shall be stated] in the group, individual or
conversion agreement and group certificate.

(B) Deductibles. A deductible shall be for a specific
dollar amount of the cost of the basic, limited, or single health care
service. An HMO shall [only] charge a deductible only for services
performed out of the HMO’s service area or for services performed by
a physician or provider who is not in the HMO’s delivery network.

(C) Immunizations. An HMO shall not charge a copay-
ment or deductible for immunizations as described in Insurance Code
Article 21.53F for a child from birth through the date the child is six
years of age, except that a small employer health benefit plan, as de-
fined by Insurance Code Chapter 26, that covers such immunizations
may charge a copayment or deductible.

(3) Cancellation and non-renewal--A [a] statement speci-
fying the following grounds for cancellation and non-renewal of cov-
erage and the minimum notice period that will apply.

(A) An [Cancellation by an] HMO may cancel a [of an
enrollee in a group, or if a subscriber, the] subscriber in a group and sub-
scriber’s enrolled dependents under circumstances described in clauses
(i) - (vii) of this subparagraph, so long as the circumstances do not in-
clude health status related factors[, in the case of]:

(i) For nonpayment of amounts due under the con-
tract, coverage may be cancelled after not less than 30 days written
notice, except no written notice will be required for failure to pay pre-
mium.[;]

(ii) In the case of fraud or intentional [material] mis-
representation of a material fact, except as described in paragraph (14)
of this section, coverage may be cancelled after not less than 15 days
written notice. [;]

(iii) In the case of fraud in the use of services or
facilities, coverage may be cancelled after not less than 15 days written
notice.[;]

(iv) For failure to meet eligibility requirements other
than the requirement that the subscriber reside, live, or work in the ser-
vice area, coverage may be cancelled immediately, subject to continu-
ation of coverage and conversion privilege provisions, if applicable.[;]

(v) In the case of misconduct detrimental to
safe plan operations and the delivery of services, coverage may be
cancelled immediately. [;]

(vi) For failure of the enrollee and a plan physician to
establish a satisfactory patient-physician relationship if it is shown that
the HMO has, in good faith, provided the enrollee with the opportunity
to select an alternative plan physician, the enrollee is notified in writing
at least 30 days in advance that the HMO considers the patient-physi-
cian relationship to be unsatisfactory and specifies the changes that are
necessary in order to avoid termination, and the enrollee has failed to
make such changes, coverage may be cancelled at the end of the 30
days.

(vii) Where the subscriber neither resides, lives, or
works in the service area of the HMO, or area for which the HMO is
authorized to do business, but only if the HMO terminates coverage [is
terminated] uniformly without regard to any health status-related factor
of enrollees, coverage may be cancelled after 30 days written notice.
An HMO shall not cancel coverage [Coverage] for a child who is the
subject of a medical support order [cannot be cancelled solely] because
the child does not reside, live or work in the service area.

(B) An [Cancellation by an] HMO may cancel [of] a
group under circumstances described in clauses (i) - (vi) of this sub-
paragraph [requires at least 60 days prior notice to the group except in
the cases of]:

(i) For nonpayment of premium, all coverage may
be cancelled at the end of the grace period as described in paragraph
(13) of this section.[;]

(ii) In the case of fraud on the part of the group, cov-
erage may be cancelled after 15 days written notice.[;]

(iii) For [for] employer groups, violation of partici-
pation or contribution rules, coverage may be cancelled in accordance
with §26.8(h) and §26.303(j) of this title (relating to Guaranteed Issue;
Contribution and Participation Requirements and Coverage Require-
ments).[;]
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(iv) For [for] employer groups, in accordance with
§26.16 and §26.309 of this title (relating to Refusal To Renew and Ap-
plication To Reenter Small Employer Market and Refusal To Renew
and Application To Reenter Large Employer Market), coverage may
be cancelled upon discontinuance of:

(I) each of its small or large employer coverages;
or

(II) a particular type of small or large employer
coverage.

(v) Where no enrollee resides, lives, or works in the
service area of the HMO, or area for which the HMO is authorized to
do business, but only if the coverage is terminated uniformly without
regard to any health status-related factor of enrollees, the HMO may
cancel the coverage [may be cancelled] after 30 days written notice.

(vi) If membership of an employer in an association
ceases, and if coverage is terminated uniformly without regard to the
health status of an [a covered] enrollee, the HMO may cancel the cov-
erage [may be cancelled] after 30 days written notice.

(C) In [Cancellation by a group or individual contract
holder in] the case of a material change by the HMO to any provisions
required to be disclosed to contract holders or enrollees pursuant to this
chapter or other law, a group or individual contract holder may cancel
the contract [may be canceled] after not less than 30 days written notice
to the HMO.

(D) An [Cancellation by an] HMO may cancel [of] an
individual contract under circumstances described in clauses (i)- (vi)
of this subparagraph. [in the case of:]

(i) For nonpayment of premiums in accordance with
the terms of the contract, including any timeliness provisions, coverage
may be cancelled without written notice, subject to paragraph (13) of
this section.

(ii) In the case of fraud or intentional material mis-
representation, except as described in paragraph (14) of this section,
the HMO may cancel coverage [may be cancelled] after not less than
15 days written notice.

(iii) In the case of fraud in the use of services or
facilities, the HMO may cancel coverage [may be cancelled] after not
less than 15 days written notice.

(iv) Where the subscriber neither resides, lives, or
works in the service area of the HMO, or area for which the HMO is
authorized to do business, but only if coverage is terminated uniformly
without regard to any health status-related factor of enrollees, coverage
may be cancelled after 30 days written notice. An HMO shall not can-
cel the coverage [Coverage] for a child who is the subject of a medical
support order [cannot be cancelled solely] because the child does not
reside, live or work in the service area.

(v) In case of termination by discontinuance of a par-
ticular type of individual coverage by the HMO in that service area, but
only if coverage is discontinued uniformly without regard to health sta-
tus-related factors of enrollees and dependents of enrollees who may
become eligible for coverage, the HMO may cancel coverage [may be
cancelled] after 90 days written notice, in which case the HMO must
offer to each enrollee on a guaranteed-issue basis any other individual
basic health care coverage offered by the HMO in that service area.

(vi) In case of termination by discontinuance of all
individual basic health care coverage by the HMO in that service area,
but only if coverage is discontinued uniformly without regard to health
status-related factors of enrollees and dependents of enrollees who may

become eligible for coverage, the HMO may cancel coverage [may be
cancelled] after 180 days written notice to the commissioner and the en-
rollees, in which case the HMO may not re-enter the individual market
in that service area for five years beginning on the date of discontinu-
ance at the last coverage not renewed.

(4) Claim payment procedure--A [a] provision that sets
forth the procedure for paying claims, including any time frame for
payment of claims which must be in accordance with [the] Insurance
Code Articles 21.55 and 20A.09Z [20A.09(j)] and the applicable rules.

(5) (No change.)

(6) Continuation of coverage--Group [group] agreements
must contain a provision providing for mandatory continuation of cov-
erage for enrollees who were continuously covered under a group cer-
tificate for three months prior to termination of the group coverage,
or newborn or newly adopted children of enrollees with three months
prior continuous coverage, that is no less favorable than provided by
[the] Insurance Code Article 20A.09(k).

(A) An enrollee shall have the option to continue cov-
erage as provided for by [the] Insurance Code Article 20A.09(k), upon
completion of any continuation of coverage provided under The Con-
solidated Omnibus Budget Reconciliation Act of 1985 (COBRA) (Pub-
lic Law Number 99-272, 100 stat. 222) and any amendments thereto.

(B) A dependent, upon completion of any continuation
of coverage provided under [the] Insurance Code Article 3.51-6 §3B,
shall have the privilege to continue coverage for the 6 months pre-
scribed by [the] Insurance Code Article 20A.09(k).

(C) If an HMO offers conversion coverage, it [The
mandatory continuation privilege and conversion option, if elected to
be offered,] must be offered to the enrollee not less than 30 days prior
to the expiration of the COBRA or Article 3.51-6 §3B continuation
coverage period.

(D) A [Not less than 30 days before the end of the six
months after the date an enrollee has elected continuation under Article
20A.09(k), a] basic service HMO shall notify the enrollee not less than
30 days before the end of the six months from the date continuation
under Article 20A.09(k) was elected that the enrollee [he/she] may be
eligible for coverage under the Texas Health Insurance Risk Pool, as
provided under [the] Insurance Code Article 3.77, and shall provide
the address and toll-free number of the pool.

(7) - (8) (No change.)

(9) Eligibility--A [a] statement of the eligibility require-
ments for membership, including:

(A) - (D) (No change.)

(E) a clear statement regarding the coverage of the en-
rollee’s [subscriber’s] grandchildren up to the age of 25 under the
conditions under which such coverage is required by [the] Insurance
Code Article 3.70-2, subsection (L) and Article 20A.09H (Children
and Grandchildren).

(10) Emergency services--A [a] description of how to ob-
tain services in emergency situations including:

(A) - (C) (No change.)

(D) a statement that necessary emergency care services
will be provided, including the treatment and stabilization of an emer-
gency medical condition: [; and]

(i) whether such services are provided in network or
out of network or in area or out of area; and
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(ii) in such a manner as to ensure that enrollees are
indemnified or otherwise held harmless; and

(E) a statement that where stabilization of an emergency
condition originated in a hospital emergency facility or comparable fa-
cility, as defined in subparagraph (F) [(G)] of this paragraph [section],
treatment subject to such stabilization shall be provided to enrollees as
approved by the HMO, provided that the HMO is required to approve
or deny coverage of poststabilization care as requested by a treating
physician or provider. An HMO shall approve [Approval] or deny [de-
nial of] such treatment [shall be made] within the time appropriate to
the circumstances relating to the delivery of the services and the condi-
tion of the patient, but in no case shall approval or denial [is to] exceed
one hour from the time of the request.

(F) (No change.)

(11) - (14) (No change.)

(15) Out-of-network services--Each contract between an
HMO and a contract holder must provide that if medically necessary
covered services are not available through network physicians or
providers, the HMO must, upon the request of a network physician
or provider, within the time appropriate to the circumstances relating
to the delivery of the services and the condition of the patient, but
in no event to exceed five business days after receipt of reasonably
requested documentation, allow a referral to a non-network physician
or provider and shall fully reimburse the non-network provider at the
usual and customary or an agreed [upon] rate.

(A) For purposes of determining whether medically
necessary covered services are available through network physicians
or providers, the HMO shall offer its [HMO’s] entire network, rather
than limited provider networks within the HMO delivery network[,
shall be offered].

(B) The HMO shall not require the enrollee [shall not
be required] to change his or her primary care physician or specialist
providers to receive medically necessary covered services that are not
available within the limited provider network.

(C) Each contract must further provide for a review by
a specialist of the same or similar specialty as the type of physician or
provider to whom a referral is requested before the HMO may deny a
referral.

(16) Schedule of charges--A statement that discloses the
HMO’s right to change the rate charged with 60 [30] days written notice
pursuant to [the] Insurance Code Article 3.51-10.

(17) (No change.)

(18) Termination due to attaining limiting age--A provision
that a child’s attainment of a limiting age does not operate to terminate
the coverage of the child while that child is incapable of self-sustain-
ing employment due to mental retardation or physical disability, and
chiefly dependent upon the subscriber for support and maintenance.
The HMO may require the subscriber [may be required] to furnish
proof of such incapacity and dependency within 31 days of the child’s
attainment of the limiting age and subsequently as required, but not
more frequently than annually following the child’s attainment of such
limiting age.

(19) Termination due to student dependent’s change in sta-
tus--Each group agreement and certificate that conditions dependent
coverage for a child twenty-five [twenty-one] years of age or older on
the child’s being a full-time student at an educational institution shall
contain a provision in accordance with [the] Insurance Code Article
21.24-2.

(20) (No change.)

(21) Conformity with Medicare supplement minimum
standards and long-term care minimum standards--Each group, indi-
vidual and conversion agreement and group certificate must comply
with Chapter 3, Subchapter T of this title (relating to Minimum
Standards for Medicare Supplement Policies), referred to in this
paragraph as Medicare supplement rules, and Chapter 3, Subchapter
Y of this title (relating to [Minimum] Standards for [Benefits for]
Long-Term Care Insurance Coverage Under Individual and Group
Policies), referred to in this paragraph as long-term care rules, where
applicable. If there is a conflict between the Medicare supplement
rules and/or the long-term care rules and the HMO rules, the Medicare
supplement rules or long-term care rules shall govern to the exclusion
of the conflicting provisions of the HMO rules. Where there is no
conflict, an HMO shall follow both the Medicare supplement rules
and/or the long-term care rules and the HMO rules [shall be followed]
where applicable.

(22) Nonprimary care physician specialist as primary care
physician--A provision that allows enrollees with chronic, disabling, or
life threatening illnesses to apply to the HMO’s medical director to uti-
lize a nonprimary care physician specialist as a primary care physician
as set forth in [the] Insurance Code Article 20A.09(g) [20A.09(g-i)].

(23) Selected [Designated] obstetrician or gynecologist--
Individual, conversion and group agreements and certificates, except
small employer plans as defined by [the] Insurance Code Chapter 26,
must contain a provision that permits an enrollee to select, in addition
to a primary care physician, an obstetrician or gynecologist to provide
health care services within the scope of the professional specialty prac-
tice of a properly credentialed obstetrician or gynecologist, and subject
to the provisions of [the] Insurance Code Article 21.53D. An HMO
shall not preclude an enrollee [shall not be precluded] from selecting a
family physician, internal medicine physician, or other qualified physi-
cian to provide obstetrical or gynecological care.

(A) An HMO shall permit an enrollee who selects [des-
ignates] an obstetrician or gynecologist direct access to the health care
services of the selected [designated] obstetrician or gynecologist with-
out a referral by the enrollee’s primary care physician or prior autho-
rization or precertification from the HMO.

(B) The access to health care services of an obstetrician
or gynecologist, includes[, but is not limited to]:

(i) - (iii) (No change.)

(iv) diagnosis, treatment, and referral to a special-
ist within the HMO’s network for any disease or condition within the
scope of the selected [designated] professional practice of a properly
credentialed obstetrician or gynecologist, including treatment of med-
ical conditions concerning [the] breasts.

(C) An HMO may require an enrollee who selects [des-
ignates] an obstetrician or gynecologist to select [designate] the ob-
stetrician or gynecologist from within the limited provider network to
which the enrollee’s primary care physician belongs.

(D) An HMO may require a selected [designated] ob-
stetrician or gynecologist to forward information concerning the med-
ical care of the patient to the primary care physician. However, the
HMO shall not impose [failure to provide this information may not re-
sult in] any penalty, financial or otherwise, [being imposed] upon the
obstetrician or gynecologist by the HMO for failure to provide this in-
formation if the obstetrician or gynecologist has made a reasonable and
good faith effort to provide the information to the primary care physi-
cian.
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(E) (No change.)

(F) An HMO shall include in its enrollment form a
space in which an enrollee may select an [a designated] obstetrician
or gynecologist as set forth [required] in [the] Insurance Code Article
21.53D. The enrollment form must specify that the enrollee is not
required to select an obstetrician or gynecologist, but may instead
receive obstetrical or gynecological services from her primary care
physician or primary care provider. Such enrollee shall have the right
at all times to select or change a selected [designated] obstetrician
or gynecologist. An HMO may limit an enrollee’s request to change
an obstetrician or gynecologist to no more than four changes in any
12-month period.

(G) (No change.)

(24) (No change.)

(25) Drug Formulary [changes]--A group agreement and
certificate, except small employer plans as defined by Insurance Code
Chapter 26, that covers prescription drugs and uses one or more for-
mularies must comply with Insurance Code Article 21.52J and Chapter
21, Subchapter V of this title (relating to Pharmacy Benefits). [If the
agreement or certificate includes benefits for prescription drugs, a pro-
vision that the drug formulary may change during the contract year.
Before the drug formulary may be revised to remove a prescription
drug, notice of the proposed revision must be sent to all physicians,
providers, and enrollees affected by the proposed revision. The notice
must be provided at least 90 days prior to the proposed revision, and
must inform the physician, provider and enrollee of the right to appeal
to use a drug to be discontinued, pursuant to the complaints/appeals
process provided by the Insurance Code Article 20A.12. The notice
may be provided as a separate notice, or included in a regular publica-
tion of the HMO, such as an enrollee newsletter. If the notice required
by this paragraph is included in a regular publication of the HMO, the
notice must be prominently displayed and titled to indicate a potential
change in prescription drug benefits to enrollees. The notice required
by this paragraph need not be provided if the drug is removed from
the formulary by a regulatory agency or pharmaceutical company for
safety reasons.]

(26) (No change.)

§11.508. Mandatory Benefit Standards: Group, Individual and Con-
version Agreements.

(a) (No change.)

(b) In addition to the basic health care services in subsection
(a) of this section, each evidence of coverage shall include coverage for
services as follows [the following]:

(1) - (3) (No change.)

(c) The benefits described in this section that [subsection
(a)(1)(F) and (1)(H)(ii) and (vi) of this section] do not apply to small
employer plans are not required to be included in such plans [as
defined by the Insurance Code Chapter 26].

(d) A state-mandated health benefit plan defined in §11.2(b) of
this title (relating to Definitions) shall provide coverage for the basic
health care services as described in subsection (a) of this section, as
well as all state-mandated benefits as described in §§21.3516 - 21.3518
of this title (relating to State-mandated Health Benefits in Individual
HMO Plans, State-mandated Health Benefits in Small Employer HMO
Plans, and State-mandated Health Benefits in Large Employer HMO
Plans), and must provide the services without limitation as to time and
cost, other than those limitations specifically prescribed in this section.

(e) (No change.)

§11.509. Additional Mandatory Benefit Standards: Group Agree-
ment Only.
Group agreements must contain the following additional mandatory
provisions.

(1) (No change.)

(2) New enrollees [members]. A provision specifying the
conditions under which new enrollees [members] may be added to
those originally covered, including effective date requirements. For
coverage issued to employers, a provision for special enrollment in ac-
cordance with 45 C.F.R. 146.117 (Health Insurance Portability and Ac-
cessibility Act).

(3) Chemical dependency. A provision to provide benefits
for the necessary care and treatment of chemical dependency that are
not less favorable than for physical illness generally, subject to the same
durational limits, dollar limits, deductibles and coinsurance factors is
required for state-mandated health benefit plans defined in §11.2(b) of
this title (relating to Definitions). Dollar or durational limits which
are less favorable than for physical illness generally may be set only
if such limits are sufficient to provide appropriate care and treatment
under the guidelines and standards adopted under the Insurance Code
Article 3.51-9, §2A(d), including §§3.8001 - 3.8022 of this title (relat-
ing to Standards for Reasonable Cost Control and Utilization Review
for Chemical Dependency Treatment Centers).

(A) - (B) (No change.)

(4) Osteoporosis. A provision that provides coverage to a
qualified individual as defined in the Insurance Code Article 21.53C
for medically accepted bone mass measurement for the detection of
low bone mass and to determine the person’s risk of osteoporosis and
fractures associated with osteoporosis is required for state-mandated
health benefit plans defined in §11.2(b) of this title.

(5) (No change.)

(6) Conditions affecting the temporomandibular joint.
Group agreements, except for contracts issued to small employer plans
and consumer choice health benefit plans defined in §11.2(b) of this
title must include a provision that provides coverage for a condition
affecting the temporomandibular joint as required by [the] Insurance
Code Article 21.53A.

(7) Inability to undergo dental treatment. Group agree-
ments, except for contracts issued to small employer plans and con-
sumer choice health benefit plans defined in §11.2(b) of this title, may
not exclude from coverage under the plan an enrollee who is unable
to undergo dental treatment in an office setting or under local anesthe-
sia due to a documented physical, mental, or medical reason as deter-
mined by the enrollee’s physician or the dentist providing the dental
care. This benefit does not require an HMO to provide dental services
if dental services are not otherwise scheduled or provided as part of the
benefits covered by the agreement.

§11.512. Optional Benefits.
An HMO may provide to its enrollees health services that [are not in-
cluded as basic health care services under] §11.508 of this title (relat-
ing to Mandatory Benefit Standards; Group, Individual and Conversion
Agreements) does not include as basic health care services. An HMO
may limit these optional[. These] health services [may be limited] as
to time and cost. Group, individual and conversion certificates may
contain optional benefits, including [but not limited to]:

(1) - (15) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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♦ ♦ ♦
SUBCHAPTER G. ADVERTISING AND SALES
MATERIAL
28 TAC §11.602, §11.603

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the

commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code Chapter 26 and to meet the
minimum requirements of federal law and regulations which,
for large and small employer health carriers, are contained
in HIPAA. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of
Insurance under the Insurance Code and other laws of this
state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR Chapter 146.

§11.602. Health Maintenance Organizations Subject to the Texas In-
surance Code, Articles 21.21, 21.21-1, and 21.21-2, and Related Rules.

Health maintenance organizations must comply with the Texas Insur-
ance Code Articles[, Article] 21.21, 21.21-1, and [Article] 21.21-2, and
rules promulgated by the Texas Department [State Board] of Insurance,
pursuant to the Texas Insurance Code Articles[, Article] 21.21, 21.21-1
[21-21-1], and [Article] 21.21-2, to the extent these rules may be ap-
plied in the same manner as insurance companies.

§11.603. Filings.

Any HMO licensed to do business in Texas which offers coverage to
Medicare beneficiaries under the provisions of Subchapter XVIII of
42 United States Code, Health Insurance for the Aged and Disabled
[Diabled], shall file with the department a copy of each advertisement
related to such coverage which is produced by the HMO or its agents
and which is an invitation to inquire or invitation to contract as defined
in §21.113 of this title (relating to Rules Pertaining Specifically to Ac-
cident and Health Insurance Advertising and Health Maintenance Or-
ganization Advertising) no later than 45 days prior to its use. Material
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shall be filed in accordance with §21.120 of this title (relating to Filing
for Review). Material filed under this paragraph is not to be considered
approved but may be subject to review for compliance with Texas law
and consistency with other documents.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406518
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER I. FINANCIAL REQUIRE-
MENTS
28 TAC §§11.801 - 11.803, 11.806, 11.809, 11.810

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the

premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.801. Minimum Net Worth.
(a) On or after September 1, 1999, at the time of the initial

qualifying examination, an applicant for a certificate of authority to
operate an HMO must have unencumbered assets of the type described
in subsection (b) of this section in excess of all of its liabilities equal
to or greater than the required net worth established in Insurance Code
§843.403 [Article 20A.13A]. An HMO licensed before September 1,
1999, must comply with the minimum net worth requirement in Insur-
ance Code §843.4031[, Article 20A.13B].

(b) (No change.)
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(c) After the qualifying examination, the applicant must main-
tain unencumbered assets in excess of all of its liabilities by an amount
equal to or greater than the minimum net worth requirement until it re-
ceives its certificate of authority, and thereafter, the HMO must meet
the minimum net worth requirements of [the] Insurance Code §843.403
[Article 20A.13A], by maintaining unencumbered assets in excess of
its liabilities equal to or greater than the minimum net worth require-
ment.

(d) Notwithstanding subsections (b) and (c) of this section,
foreign HMOs seeking admission to this state which are actively con-
ducting business in other states, in addition to approved non-profit
health corporations authorized under [the] Insurance Code §844.005
[Article 21.52F], shall be required, at a minimum, to comply with [the]
Insurance Code §843.403 [Article 20A.13A] at the time of the qualify-
ing examination.

§11.802. Statutory Deposit Requirements.

(a) Statutory deposits made pursuant to [the] Insurance Code
§843.405 [Article 20A.13] must consist of funds in the form of lawful
money of the United States of America, bonds of this state, bonds or
other evidences of indebtedness of the United States of America or any
of its agencies when such obligations are guaranteed as to principal and
interest by the United States of America, or bonds or other interest-
bearing evidences of indebtedness of any counties or municipalities of
this state.

(1) - (2) (No change.)

(b) Before the issuance of the certificate of authority, the HMO
must submit funds as described in subsection (a) of this section in the
amount required by [the] Insurance Code §843.405 [Article 20A.13],
with four completed originals of security deposit report form number
120, one original pledge document on bank letterhead, and the appli-
cable fees pursuant to §7.1301(d) of this title (relating to Regulatory
Fees) to the bond and securities officer of the department.

(c) Each HMO must annually determine the amount of statu-
tory deposit required as specified in [the] Insurance Code §843.405
[Article 20A.13] and deposit any required additional funds by March
15 in the manner set forth as follows:

(1) - (2) (No change.)

(d) (No change.)

(e) If the HMO wishes to request a release of all or part and/or
a waiver of the statutory deposit requirements as permitted by [the]
Insurance Code §843.405 [Article 20A.13], the HMO must submit a
written request [must be submitted] to the commissioner no less than
60 days prior to the March 15 due date. Such request for any release
or waiver must provide adequate information, including the following,
to justify the release:

(1) - (5) (No change.)

(6) If an HMO requests a release [is requested] under sub-
sections (e) or (f) [(d) or (e)] of [the] Insurance Code §843.405 [Article
20A.13]:

(A) - (B) (No change.)

(7) (No change.)

(f) Whenever conditions upon which a waiver were granted
change to the extent that the HMO is no longer able to qualify for the
waiver, the HMO must deposit adequate funds to comply with the re-
quirements of [the] Insurance Code §843.405 [Article 20A.13], within
30 days.

(g) (No change.)

§11.803. Investments, Loans, and Other Assets.
The admitted assets of domestic and foreign HMOs must at all times
comply with the provisions of this section.

(1) Investment of minimum net worth. An HMO must
maintain assets in an amount equivalent to its required minimum
net worth in accordance with Insurance Code §843.403 [Article
20A.13A(d)]. Demand deposits, savings deposits or time deposits, of
the type that are federally insured in solvent banks and savings and
loan associations and branches thereof, which are organized under the
laws of the United States of America or under the laws of any state of
the United States of America may not exceed the greater of:

(A) - (B) (No change.)

(2) - (6) (No change.)

§11.806. Liabilities.
(a) Each HMO must establish and maintain records identify-

ing and supporting each liability the HMO incurs. Each liability in-
curred by an HMO shall be reported on all financial statements filed
with the department. A liability shall be incurred from the date a ser-
vice was performed, a product was delivered, a title was transferred,
or a contractual obligation entered into for an amount that is specified
and unconditionally owed. Each HMO must segregate its liabilities into
classification of "covered" or "uncovered." Agreements to loan money
or to make future capital or surplus contributions do not, in themselves,
cause liabilities to be covered. Any guarantee of future contributions to
surplus which are directed and based on the payment of a debt will al-
low that debt to be reflected as a covered liability. A liability, for which
provision is made other than by the assets of the HMO, may qualify as
a covered liability if the amount owed:

(1) is based on a provider contract with a hold-harmless
clause as provided in §11.901(a)(1) [§11.1102] of this title (relating to
Required Provisions [Hold-Harmless Clause]);

(2) - (3) (No change)

(b) - (c) (No change.)

§11.809. Risk-Based Capital for HMOs and Insurers Filing the NAIC
Health Blank.

(a) Health Maintenance Organizations. This section applies
to all domestic and foreign HMOs subject to the provisions of [the]
Insurance Code Chapters[, Chapter] 20A and 843.

(b) - (d) (No change.)

(e) Actions of commissioner. The commissioner may take the
following actions against an HMO that fails to maintain, at a minimum,
70% of the authorized control level risk-based capital in the RBC Re-
port as calculated in accordance with the RBC instructions:

(1) - (2) (No change.)

(3) find the HMO to be in hazardous financial condition
as provided by [the] Insurance Code §843.406 [Article 20.19] and
§11.810 of this title (relating to Hazardous Conditions for HMOs);

(4) find the HMO to be in violation of the minimum net
worth requirements of Insurance Code §843.404 [Article 20A.13C] and
take action as provided by Insurance Code §843.407 [Article 20A.31],
or

(5) (No change.)

(f) - (g) (No change.)

§11.810. Hazardous Conditions for HMOs.
(a) Purpose. The purpose of this section is to enumerate condi-

tions which may indicate an HMO is in hazardous condition and which
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authorize [may be a basis for] the commissioner of insurance to initiate
an action against an HMO under Insurance Code §843.461 or §843.157
[Articles 20A.20 or 20A.21]. In evaluating any of the conditions in this
section, the commissioner must evaluate all circumstances concerning
the HMO’s operation [must be evaluated] in making an ultimate con-
clusion that an HMO is in hazardous condition. The evaluation of the
information relating to these conditions is a part of the examination
process. The conditions enumerated in this section do not conclusively
indicate that an HMO is in hazardous condition. One or more of the
conditions can exist in an HMO which is in satisfactory condition; how-
ever, one or more of these conditions has often been found in an HMO
which was unable to perform its obligations to enrollees, creditors or
the general public, or has required the commissioner to initiate regula-
tory action to protect enrollees, creditors and the general public.

(b) An HMO may be found to be in hazardous condition, after
notice and opportunity for hearing, when the commissioner finds one
or more of the following conditions [are found] to exist [by the com-
missioner]:

(1) - (4) (No change.)

(5) an HMO fails to comply with the Texas Health Mainte-
nance Organization Act (Insurance Code Chapters [Chapter] 20A and
843 ) or Title 28, Texas Administrative Code, Chapter 11;

(6) - (13) (No change.)

(14) an HMO does not maintain books and records suffi-
cient to permit examiners to determine the financial condition of the
HMO, examples of which include[, but are not limited to]:

(A) a domestic HMO maintains books and records [of a
domestic HMO are maintained] outside the State of Texas in violation
of [the] Insurance Code Chapter 803 [Article 1.28]; or

(B) an HMO moves, or maintains, the location of the
books and records necessary to conduct an examination without noti-
fying the department of such location;

(15) - (19) (No change.)

(20) an HMO does not have the minimum net worth re-
quired by Insurance Code §843.403 or §843.4031 [Articles 20A.13A
or 20A.13B];

(21) an HMO does not meet the requirements of §11.809 of
this title (relating to Risk-Based Capital for HMOs and Insurers Filing
the NAIC Health Blank); or

(22) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406519
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦

SUBCHAPTER J. PHYSICIAN AND
PROVIDER CONTRACTS AND ARRANGE-
MENTS
28 TAC §§11.901, 11.902, 11.904

The amendments and new section are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §843.078 and
§843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
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provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new section affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.901. Required Provisions.

(a) Physician and provider contracts and arrangements shall
include [the following] provisions:

(1) regarding a hold harmless clause as described in [the]
Insurance Code §843.361: [Article 20A.18A(g) and §11.1102 of this
title (relating to Hold Harmless Clause);]

(A) A hold harmless clause is a provision, as required
by Insurance Code §843.361, in a physician or health care provider
agreement that obligates the physician or provider to look only to the
HMO and not its enrollees for payment for covered services (except
as described in the evidence of coverage issued to the enrollee).

(B) In accordance with Insurance Code §843.002 re-
lating to an "uncovered expense," if a physician or health care provider
agreement contains a hold harmless clause, then the costs of the ser-
vices will not be considered uncovered health care expenses in deter-
mining amounts of deposits necessary for insolvency protection under
Insurance Code §843.405.

(C) The following language is an example of an ap-
provable hold-harmless clause: (Physician/Provider) hereby agrees
that in no event, including, but not limited to non-payment by the
HMO, HMO insolvency, or breach of this agreement, shall (physi-
cian/provider) bill, charge, collect a deposit from, seek compensation,
remuneration, or reimbursement from, or have any recourse against
subscriber, enrollee, or persons other than HMO acting on their be-
half for services provided pursuant to this agreement. This provision
shall not prohibit collection of supplemental charges or copayments on

HMO’s behalf made in accordance with the terms of (applicable agree-
ment) between HMO and subscriber/enrollee. (Physician/Provider)
further agrees that:

(i) this provision shall survive the termination of
this agreement regardless of the cause giving rise to termination and
shall be construed to be for the benefit of the HMO subscriber/enrollee;
and

(ii) this provision supersedes any oral or written
contrary agreement now existing or hereafter entered into between
(physician/provider) and subscriber, enrollee, or persons acting on
their behalf. Any modification, addition, or deletion to the provisions
of this clause shall be effective on a date no earlier than 15 days
after the commissioner has received written notice of such proposed
changes;

(2) regarding retaliation as described in [the] Insurance
Code §843.281 [Article 20A.14(k)];

(3) regarding continuity of treatment, if applicable, as
described in [the] Insurance Code §843.309 and §843.362 [Article
20A.18(A)(c)];

(4) regarding written notification to enrollees receiving
care from a physician or provider of the HMO’s termination of that
physician or provider in accordance with §843.308 and §843.309 [of
termination to a physician or provider at least 90 days prior to the
effective date of the termination of the physician or provider, except in
the case of imminent harm to patient health, action against license to
practice, or fraud pursuant to Insurance Code Article 20A.18A(b), in
which case termination may be immediate. Upon written notification
of termination, a physician or provider may seek review of the termi-
nation within a period not to exceed 60 days, pursuant to the procedure
set forth in the Insurance Code Article 20A.18A(b). The HMO must
provide notification of the termination of a physician or provider to
its enrollees receiving care from the provider being terminated at least
30 days before the effective date of the termination. Notification of
termination of a physician or provider to enrollees for reasons related
to imminent harm may be given to enrollees immediately];

(5) regarding written notification of termination to a physi-
cian or provider in accordance with Insurance Code §843.306 and
§843.307:

(A) the HMO must provide notice of termination by
the HMO to the physician or provider at least 90 days prior to the
effective date of the termination;

(B) not later than 30 days following receipt of the writ-
ten notification of termination, a physician or provider may request a
review by the HMO’s advisory review panel;

(C) within 60 days following receipt of the provider’s
request for review, the advisory review panel must make its formal
recommendation and the HMO must communicate its decision to the
physician or provider;

(6) [(5)] regarding posting of complaints notice in physi-
cian/provider offices as described in [the] Insurance Code §843.283
[Article 20A.18A(i)]. A representative notice that complies with this
requirement may be obtained from the HMO Division, Mail Code 103-
6A, Texas Department of Insurance, [HMO/UR/QA Group], P.O. Box
149104, Austin, Texas 78714-9104;

(7) [(6)] regarding indemnification of the HMO as de-
scribed in [the] Insurance Code §843.310 [Article 20A.18A(f)];

(8) [(7)] regarding prompt payment of claims as described
in [the] Insurance Code Article 20A.09Z [20A.09(j)] and all applicable
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statutes and rules pertaining to prompt payment of clean claims, includ-
ing Insurance Code Chapter 843, Subchapter J (Payment of Claims
to Physicians and Providers) [Article 20A.18B (Prompt Payment of
Physician and Providers)] and Chapter 21, Subchapter T [§§21.2801 -
21.2820] of this title (relating to Submission of Clean Claims) with re-
spect to the payment to the physician or provider for covered services
that are rendered to enrollees;

(9) [(8)] regarding capitation, if applicable, as described in
[the] Insurance Code §843.315 and §843.316 [Article 20A.18A(e)];

(10) [(9)] regarding selection of a primary physician or
provider, if applicable, as described in [the] Insurance Code §843.315;
[Article 20A.18A(e); and]

(11) [(10)] entitling the physician or provider upon request
to all information necessary to determine that the physician or provider
is being compensated in accordance with the contract. A physician or
provider may make the request for information by any reasonable and
verifiable means. The information must include a level of detail suffi-
cient to enable a reasonable person with sufficient training, experience
and competence in claims processing to determine the payment to be
made according to the terms of the contract for covered services that are
rendered to enrollees. The HMO may provide the required information
by any reasonable method through which the physician or provider can
access the information, including e-mail, computer disks, paper or ac-
cess to an electronic database. Amendments, revisions or substitutions
of any information provided pursuant to this paragraph must be made in
accordance with subparagraph (D) of this paragraph. The HMO shall
provide the fee schedules and other required information by the 30th
day after the date the HMO receives the physician’s or provider’s re-
quest.

(A) This information must include a physician-specific
or provider-specific summary and explanation of all payment and reim-
bursement methodologies that will be used to pay claims submitted by
a physician or provider. At a minimum, the information must include:

(i) a fee schedule, including, if applicable, CPT,
HCPCS, CDT, ICD-9-CM codes and modifiers:

(I) by which the HMO will calculate and pay all
claims for covered services submitted by or on behalf of the contracting
physician or provider [will be calculated and paid]; or

(II) that pertains to the range of health care ser-
vices reasonably expected to be delivered under the contract by that
contracting physician or provider on a routine basis along with a toll-
free number or electronic address through which the contracting physi-
cian or provider may request the fee schedules applicable to any cov-
ered services that the physician or provider intends to provide to an
enrollee and any other information required by this paragraph, that per-
tains to the service for which the fee schedule is being requested if the
HMO has not [that information has not] previously [been] provided
that information to the physician or provider;

(ii) all applicable coding methodologies;

(iii) all applicable bundling processes, which must
be consistent with nationally recognized and generally accepted
bundling edits and logic;

(iv) all applicable downcoding policies;

(v) a description of any other applicable policy or
procedure the HMO may use that affects the payment of specific claims
submitted by or on behalf of the contracting physician or provider, in-
cluding recoupment;

(vi) any addenda, schedules, exhibits or policies
used by the HMO in carrying out the payment of claims submitted by
or on behalf of the contracting physician or provider that are necessary
to provide a reasonable understanding of the information provided
pursuant to this paragraph; and

(vii) the publisher, product name and version of
any software the HMO uses to determine bundling and unbundling of
claims.

(B) In the case of a reference to source information as
the basis for fee computation that is outside the control of the HMO,
such as state Medicaid or federal Medicare fee schedules, the informa-
tion [provided by] the HMO provides shall clearly identify the source
and explain the procedure by which the physician or provider may
readily access the source electronically, telephonically, or as otherwise
agreed to by the parties.

(C) Nothing in this paragraph shall be construed to re-
quire an HMO to provide specific information that would violate any
applicable copyright law or licensing agreement. However, the HMO
must supply, in lieu of any information withheld on the basis of copy-
right law or licensing agreement, a summary of the information that
will allow a reasonable person with sufficient training, experience and
competence in claims processing to determine the payment to be made
according to the terms of the contract for covered services that are ren-
dered to enrollees as required by subparagraph (A) of this paragraph.

(D) No amendment, revision, or substitution of any of
the claims payment procedures or any of the information required to
be provided by this paragraph shall be effective as to the contracting
physician or provider, unless the HMO provides at least 90 calendar
days written notice to the contracting physician or provider identify-
ing with specificity the amendment, revision or substitution. An HMO
may not make retroactive changes to claims payment procedures or any
of the information required to be provided by this paragraph. Where
a contract specifies mutual agreement of the parties as the sole mech-
anism for requiring amendment, revision or substitution of the infor-
mation required by this paragraph, the written notice specified in this
section does not supersede the requirement for mutual agreement.

(E) Failure to comply with this paragraph constitutes a
violation of Insurance Code Chapters 843 and [Chapter] 20A (Texas
Health Maintenance Organization Act).

(F) [This paragraph applies to all contracts entered into
or renewed on or after the effective date of this paragraph.] Upon re-
ceipt of a request, the HMO must provide the information required by
subparagraphs (A) - (D) of this paragraph to the contracting physician
or provider by the 30th day after the date the HMO receives the con-
tracting physician’s or provider’s request.

(G) A physician or provider that receives information
under this paragraph:

(i) may not use or disclose the information for any
purpose other than:

(I) the physician’s or provider’s practice man-
agement,

(II) billing activities,

(III) other business operations, or

(IV) communications with a governmental
agency involved in the regulation of health care or insurance;

(ii) may not use this information to knowingly sub-
mit a claim for payment that does not accurately represent the level,
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type or amount of services that were actually provided to an enrollee
or to misrepresent any aspect of the services; and

(iii) may not rely upon information provided pur-
suant to this paragraph about a service as a representation that an en-
rollee is covered for that service under the terms of the enrollee’s evi-
dence of coverage.

(H) A physician or provider that receives information
under this paragraph may terminate the contract on or before the 30th
day after the date the physician or provider receives the information
without penalty or discrimination in participation in other health care
products or plans. The contract between the HMO and physician or
provider shall provide for reasonable advance notice to enrollees being
treated by the physician or provider prior to the termination consistent
with Insurance Code §843.309.

(I) The provisions of this paragraph may not be waived,
voided, or nullified by contract; [.]

(12) providing that a podiatrist, practicing within the scope
of the law regulating podiatry, is permitted to furnish x-rays and non-
prefabricated orthotics covered by the evidence of coverage; and

(13) regarding electronic health care transactions as set
forth in §21.3701 of this title (relating to Electronic Health Care Trans-
actions) if the contract requires electronic submission of any informa-
tion described by that section.

(b) [(11)] An HMO may require a contracting physician or
provider to retain in the contracting physician or provider’s records
updated information concerning a patient’s other health benefit plan
coverage.

§11.902. Prohibited Actions.

(a) Pursuant to Insurance Code §843.320, a contract between
an HMO and a physician may not require the physician to use a hos-
pitalist for a hospitalized patient.

(b) Pursuant to Insurance Code §843.3045, an HMO may not
refuse to contract with a nurse first assistant as defined by §301.1525,
Occupations Code, to be included in the HMO’s provider network or
refuse to reimburse the nurse first assistant for a covered service that
a physician has requested the nurse first assistant to perform.

(c) An HMO may not by contract or any other method require
a physician to use the services of a nurse first assistant as defined by
§301.1525, Occupations Code.

(d) Pursuant to Insurance Code §843.319 (Certain Required
Contracts), an HMO may not deny a contract to a podiatrist licensed
by the Texas State Board of Podiatric Medical Examiners who joins
the professional practice of a contracted physician or provider, satisfies
the HMO’s application procedures and meets the HMO’s qualification
and credentialing requirements for contracting.

(e) Pursuant to Insurance Code §843.312, an HMO may not
refuse a request by a contracted physician and a physician assistant or
advanced practice nurse who is authorized by the physician to provide
care under Subchapter B, Chapter 157, Occupations Code, to identify
a physician assistant or advanced practice nurse as a provider in the
HMO’s network, provided the physician assistant or advanced prac-
tice nurse meets the quality of care standards for participation in the
HMO’s network.

§11.904. Provision of Services Related to Immunizations and Vacci-
nations.

(a) Pursuant to Insurance Code Article 21.53K, an [An] HMO
shall not require a physician to issue an immunization or vaccination

protocol for an immunization or vaccination to be administered to an
enrollee by a pharmacist.

(b) No contract between an HMO and a pharmacy or pharma-
cist shall prohibit a pharmacist from administering immunizations or
vaccinations if such immunizations or vaccinations are administered
in accordance with the Texas Pharmacy Act, (Subtitle J, Occupations
Code) [Article 4542a-1, Texas Civil Statutes] and rules promulgated
thereunder.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406520
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER K. REQUIRED FORMS
28 TAC §11.1001

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
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a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1001. Required Forms.

The following forms are to be used in conjunction with the rules
adopted under this chapter. Copies of these forms may be obtained by
contacting the Company Licensing and Registration [Insurer Services]
Division, Mail Code 305-2C, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. Each HMO or other person
or entity shall use such form or forms as are required by this title and

as are appropriate to its particular activities. The forms are listed as
follows:

(1) Name Application Form Rev. 02/99 [11/97];

(2) Application for a Certificate of Authority to do business
in the State of Texas, Rev. 02/99 [11/97];

(3) State of Texas Officers and Directors Page, Rev.
06/2000 [11/97];

(4) State of Texas Biographical Affidavit, Rev. 01/2002
[11/97];

(5) HMO Certification and Transmittal Form Rev. 02/99
[11/97];

(6) Reconciliation of Benefits to Schedule of Charges
Form, Rev. 04/92 [4/92];

(7) Deposit Report Form, No. 120; and

(8) Withdrawal Form, No. 121.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406521
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER N. HMO SOLVENCY
SURVEILLANCE COMMITTEE PLAN OF
OPERATION
28 TAC §§11.1301 - 11.1306

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
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availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,

21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1301. Plan of Operation.

This plan of operation, hereinafter referred to as the plan, shall be-
come effective upon written approval of the Texas Department of In-
surance, hereinafter referred to as the department, as provided by the
Texas Health Maintenance Organization Act, Insurance Code Chapters
[Chapter] 20A and 843, hereinafter referred to as the Act. As used in
this subchapter, the committee shall be the solvency surveillance com-
mittee as provided for and defined in the Act, and the members shall be
the members of the committee as provided for and defined in the Act.

§11.1302. Solvency Surveillance Committee.

(a) Members. The composition of the committee shall be in
accordance with Insurance Code §843.436. [There shall be nine mem-
bers of the committee appointed by the commissioner. A member is a
Texas licensed HMO as defined in the Act or a public representative.
Five of the members shall represent HMOs or their holding company
system. The remaining four members shall be public representatives.
The commissioner shall appoint the HMO members along with the of-
ficers or employees of the members who shall serve on the committee.
The HMO members shall be appointed based on plan characteristics.
Of the HMO members, one shall be a single service HMO as defined in
the Act. The remaining HMO members shall be selected by the com-
missioner with due consideration of factors deemed appropriate includ-
ing, but not limited to, the varying categories of premium income and
geographical location. No two HMO members may be employees or
officers of the same HMO or holding company system. Public rep-
resentatives may not be officers, directors or employees of an HMO,
HMO agents, or any other business entities regulated by the depart-
ment; or persons required to register with the Texas Ethics Commission
under Government Code, Chapter 305, or related to persons described
in this subsection within the second degree of affinity or consanguin-
ity.]

(1) The HMO members’ terms shall last for three years un-
less otherwise appointed by the commissioner and shall be staggered
with three appointments expiring each year. A member’s term shall
terminate if the member leaves the HMO [plan] whose characteristics
were the basis for appointment. The HMO [plan] shall not automati-
cally continue as a member.

(2) (No change.)

(3) A member shall serve until a successor is appointed un-
less such member’s term is in conflict with the Act, or unless a member
misses two or more consecutive meetings or engages in willful miscon-
duct, in which case the commissioner may remove the member. The [If
a member’s term is in conflict with the Act, the] committee shall make
recommendations to the commissioner and the department to fill va-
cancies. [this vacancy. The committee may at such other times make
recommendations to the commissioner and the department regarding
vacancies which may arise from time to time. ] Members shall not re-
ceive any remuneration or emolument of office.

(4) (No change.)

(b) Voting. A majority of the members [present and voting]
shall constitute a quorum for the transaction of business, and the acts
of a majority of the members [voting in person] at a meeting at which
a quorum is present shall be the acts of the committee. An [; except
that an] affirmative vote of a majority of the total membership of the
committee shall be required:

(1) - (4) (No change.)
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(5) to extend funding of expenses of supervision, conser-
vation, rehabilitation, or liquidation [conservation] of an HMO as pro-
vided in Insurance Code §843.441 [beyond the statutory 150 days] un-
less special notice of the desire to take action on this item is part of the
notice of the meeting, in which case the acts of a majority of the mem-
bers voting in person at a meeting at which a quorum is present shall
be the acts of the committee.

(c) Meetings. On a day determined by the members, the com-
mittee shall hold a regular annual meeting. At its annual meeting, the
committee may schedule additional regular meetings to be held during
the period between annual meetings. Meetings shall be held [meetings]
at the department’s offices [no less frequently than quarterly each year]
unless the commissioner, chairman of the committee, or other officer
acting on the chairman’s behalf, designates [officers, upon 10 days’
notice, shall designate] some other [date or] place. [Such notice can
be oral or written. Notice of regular meetings shall be provided by the
chairman or other officer acting on his or her behalf.] At each such
meeting the committee may:

(1) - (4) (No change.)

(5) consider any extension of funding for the expenses of
supervision, conservation, rehabilitation, or liquidation [conservation]
of an HMO as provided in Insurance Code §843.441 [beyond the statu-
tory 150 days];

(6) review [latest] financial information relating to [state-
ments of] each HMO. Committee members shall be provided with re-
ports regarding the financial condition of Texas licensed HMOs and
regarding the financial condition, administration, and status of HMOs
in [rehabilitation, liquidation,] supervision, [or] conservation, rehabili-
tation, or liquidation at meetings. Committee members shall not reveal
the condition of nor any information secured in the course of any meet-
ing of the committee with regard to any corporation, form, or person
examined by the committee;

(7) - (9) (No change.)

(10) review, consider, and act on the powers given the com-
mittee for a special or emergency meeting as outlined in subsection
(d)(1) - (3) of this section; and

(11) (No change.)

(d) Special or emergency meetings. The committee shall hold
a special or emergency meeting promptly after receiving notice from
the commissioner of the need for such meeting. In addition, a special
meeting of the committee may be held at the request of a majority of
the membership, which shall be polled by the chairman at the request
of any two members seeking a special meeting. [Such meeting may be
held at the department’s offices or by telephone conference call at the
discretion of the commissioner. At least 48 hours’ oral or written notice
shall be given each member of such meeting by the commissioner; pro-
vided, however, if the period of notice is less than five days, such notice
must be given orally by telephone conference to a majority of the full
committee; provided, further, however, the committee may always act
orally or in meeting by waiving the 48-hour notice.] At such meetings,
the committee, if appropriate, shall perform the following functions.

(1) The committee shall receive and consider the report of
the commissioner regarding HMO impairments or insolvencies within
the meaning of [the] Insurance Code Articles 21.28 and 21.28-A. Such
reports may include progress and developments on management of
such impairments or insolvencies.

(2) In consultation with the commissioner, the committee
shall consider what assessment, if any, shall be levied, decide whether
any refund should be made to an HMO, and consider and decide

whether any assessment for expenses of supervision, conservation,
rehabilitation, or liquidation [conservation] shall be extended as pro-
vided in Insurance Code §843.441 [beyond 150 days]. Assessments
shall conform to Insurance Code §843.441 [the Act, §36(c) and (h)].
Any HMO failing to pay an assessment after 30 days’ written notice
that payment is due, shall be reported to the commissioner, and the
committee shall consider what other action, if any, shall be taken.

(3) - (4) (No change.)

(e) Notice. Notice of [Special] meetings of the committee
shall be in accordance with Chapter 551 of the Government Code.
[may be called by the chairman and shall be called upon request of
any two members. Not less than five days’ oral or written notice shall
be given to each member of the time, place, and purpose of any such
special meeting. Any member not present may consent in writing to
any specific action taken by the committee, but this shall not permit
members to act through other members by proxy. Any action approved
by the required number of members at such meeting, including those
members consenting in writing, shall be as valid a committee action
as though authorized at a regular meeting of the committee. At such
special meeting, the committee may consider and decide any matter
deemed by it to be necessary for the proper administration of the com-
mittee.]

[(f) Emergency meetings. Emergency meetings of the com-
mittee may be called by the commissioner, by the chairman, or upon
the request of any two members. Due to the urgent nature of emer-
gency meetings, the five days’ oral or written requirement for notice
shall be waived provided the commissioner makes reasonable attempts
to contact each committee member. At such emergency meeting, the
committee may consider, decide, and act on any matter deemed by it to
be necessary and urgent for the proper administration of the commit-
tee.]

(f) [(g)] Attendance at meeting. Committee meetings shall
[not] be open to the public, but the committee may hold a closed meet-
ing under the provisions of Subchapter D of Chapter 551, Government
Code, in which [and] only committee members, the commissioner, and
persons authorized by the commissioner shall be in attendance at such
meeting.

§11.1303. Operations.
(a) - (b) (No change.)

(c) Custodian of accounts.

(1) The committee [hereby] appoints the director of liqui-
dation oversight [liquidator designated by the department] as the cus-
todian of the administrative account and as its agent for collecting as-
sessments from HMOs. In the name of the committee, the custodian
shall maintain such funds in depositories as provided by [the] Insurance
Code Article 21.28, §(2)(h). The committee may authorize the invest-
ment of some or all of these funds in other types of [type] investments.

(2) The director of liquidation oversight [liquidator] shall
maintain suitable account records [to account for the funds under
his custody] and shall furnish the committee at each regular meeting
[thereof] a statement of the financial condition of the committee
and a statement of income and disbursements since the last report.
The director of liquidation oversight [liquidator] shall be entitled to
reimbursement for [his] actual expenses in performing the custodian’s
[his] duties under this subsection and is authorized to hire a certified
public accountant to audit the annual statement required by [the]
Insurance Code Chapters [Article] 20A and 843.

(3) Disbursement of any of the funds of the committee
specifically authorized by this plan or subsequently authorized by
resolution of the committee may be made by the custodian upon receipt
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of a statement or voucher describing the proposed expenditure that
[which] has been approved in writing by an officer of the committee.

(d) Additional procedures. The committee shall[, from time to
time, as it deems appropriate,] establish any additional procedures for
handling any [asset or] assets of the committee as deemed appropriate.

§11.1304. Records and Reports.

(a) Written record. A written record of the proceedings of each
committee meeting shall be made. The original of this record shall be
retained by the commissioner with copies [being] furnished to each
member[,] and to the department. The [Such] record shall be subject
to the pertinent provisions of the law, including [those as to the] confi-
dentiality laws [of the proceedings of the committee].

(b) (No change.)

§11.1305. Appeals.

(a) (No change.)

(b) Appeal to district court. Any HMO or HMO agent which is
affected by any ruling or action of the commissioner may file a petition
in the District Court of Travis County, Texas to have any [such] ruling or
action reviewed by the court pursuant to [the] Insurance Code §§36.201
- 36.205 [Article 1.04, §(a)].

§11.1306. Conformity of Statute.

Sections 843.435 - 843.441 of the Texas Insurance Code are[, Article
20A.36, as written, and as may be amended, is] incorporated as a part
of this plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406522
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER O. ADMINISTRATIVE
PROCEDURES
28 TAC §§11.1401 - 11.1404

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site

visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
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any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1401. Commissioner’s Authority to Require Additional Informa-
tion.

The commissioner may require additional information as needed to
make any determination required by [the Texas] Insurance Code, Chap-
ters [Chapter] 20A and 843, or this chapter [these rules].

§11.1402. Notification to Providers.

(a) A health maintenance organization that provides coverage
for health care services or medical care through one or more providers
or physicians is required by the provisions of [the Texas] Insurance
Code §843.305[, Article 20A.14(h),] to provide a 20 calendar day pe-
riod each calendar year during which any provider or physician in the
geographic service area may apply to participate in providing health
care services or medical care under the terms and conditions estab-
lished by the health maintenance organization for the provision of such
services and the designation of such providers and physicians. Section
843.305 [Article 20A.14(h)] may not be construed to:

(1) require that a health maintenance organization utilize a
particular type of provider or physician in its operation;

(2) require that a health maintenance organization accept a
provider or physician of a category or type that does not meet the prac-
tice standards and qualifications established by the health maintenance
organization; or

(3) require that a health maintenance organization contract
directly with such providers or physicians.

(b) An [In order to effectively notify providers or physicians
of the opportunity to apply to provide services, after January 1, 1992,
an] HMO which is covered by [the Texas] Insurance Code §843.305[,
Article 20A.14(h),] must publish a notice of an application period to
physicians and providers in the public notice section of at least one ma-
jor newspaper with general circulation in each of its service areas. The
notice must be published for five consecutive days during the period of
January 2 through January 23 of each calendar year and must include[:]
this caption in bold type: Notice to Physicians and Providers, the name
and address of the HMO, what type of services the HMO provides,
and the specific dates of the 20 day period during which physicians
and providers may make application to be a participating physician or
provider.

(c) [(b)] A health maintenance organization must notify a
physician or provider of acceptance or non-acceptance, in writing, no
later than 90 days from receipt of an application for participation by
that physician or provider.

(d) [(c)] A health maintenance organization must file a copy
of the published notice with the HMO Division [unit], for information,
within 15 days of publication. The filing must include the following:

(1) the name of the newspaper; and

(2) the beginning and ending date of the publication.

[(d) During the year 1992, HMOs must publish a notice meet-
ing the requirements of this section within 60 days of the effective date
of this section, and file a copy of the notice with the HMO unit in ac-
cordance with subsection (c) of this section and must comply with sub-
section (b) of this section.]

§11.1403. Requirement for Notifying Enrollees of Toll-free Tele-
phone Number for Complaints about Psychiatric or Chemical
Dependency Services of Private Psychiatric Hospitals, General
Hospitals, and Chemical Dependency Treatment Centers.

Health Maintenance Organizations shall include in their next available
newsletter or other general mailing to all enrollees following the effec-
tive date of this section [rule], and shall include in information provided
to new subscribers, the following notice:
Figure: 28 TAC §11.1403

§11.1404. Pharmacy Application and Recertification.

(a) An HMO [subject to the requirements of the Texas Insur-
ance Code, Article 21.52B, as amended,] may establish reasonable
application and recertification fees for each licensed pharmacy that
[which] participates or applies to participate as a contract provider in
an HMO delivery network.

(b) An application or recertification fee charged under this sec-
tion shall be considered reasonable provided:

(1) - (3) (No change.)

(4) no more than one fee per licensed pharmacy is charged
by an HMO for processing an application or recertification for partic-
ipation as a contracted [contract] provider under more than one group
or individual contract or in more than one HMO delivery network; and

(5) no more than one fee per licensed pharmacy is charged
by any HMO or insurer within the same insurance holding company
system, as defined in [the] Insurance Code §843.002[, Article 21.49-1,
§2], utilizing common networks.

(c) An HMO shall not require any pharmacy or pharmacist par-
ticipating or applying to participate as a contracted [contract] provider
in an HMO delivery network:

(1) - (2) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406523
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER P. PROHIBITED PRACTICES
28 TAC §11.1500

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
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provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the

off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1500. Discrimination Based on Health Status-Related Factors.

[(a)] An HMO may not require an enrollee in a group health
plan to pay a premium or contribution that is different from [grater than]
the premium or contribution for a similarly situated enrollee based on a
health status-related factor. For purposes of this section, the term "sim-
ilarly situated" has the meaning assigned to it in 45 CFR §146.121,
relating to prohibiting discrimination against participants and benefi-
ciaries based on a health factor.

[(b)] An HMO may not establish policies or procedures that
are [charge different premiums or contributions] based on health status-
related factors for the eligibility of any individual to enroll [enrollees]
under a group [health] plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406524
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER Q. OTHER REQUIREMENTS
28 TAC §§11.1600 - 11.1602, 11.1604 - 11.1607

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
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modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form

widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1600. Information to Prospective and Current [Group] Contract
Holders and Enrollees.

(a) An HMO shall provide an accurate written description of
health care plan terms and conditions[;] to allow any prospective [or
current group] contract holder or [and prospective] enrollee [eligible
for enrollment in a health care plan] or [a] current contract holder or
enrollee to make comparisons and informed decisions before selecting
among health care plans. By agreement, the HMO may deliver the
required description of health care plan terms required by this section
electronically.

(b) The written or electronic plan description must be in a read-
able and understandable format that meets the requirements of §3.602
of this title (relating to Plain Language Requirements), by category, and
must include a clear, complete and accurate description of these items
in the following order:

(1) (No change.)

(2) a toll-free number, unless exempted by statute or rule,
and address [for the prospective or current group contract holder or
prospective or current enrollee] for obtaining additional information,
including provider information;

(3) - (10) (No change.)

(11) a current list of physicians and providers, including
behavioral health providers and substance abuse treatment providers, if
applicable, updated on at least a quarterly basis. The list shall include
the information necessary to fully inform prospective or current en-
rollees about the network, including names and locations of physicians
and providers, a statement of limitations of accessibility and referrals
to specialists, including any limitations imposed by a limited provider
network, and a disclosure of which physicians and providers will not
accept new enrollees or participate in closed provider networks serv-
ing only certain enrollees. [If an HMO limits enrollees’ access to a
limited provider network, it shall provide the following information to
prospective and current group contract holders and enrollees:]

(A) If an HMO limits enrollees’ access to a limited
provider network, it shall provide to prospective and current group
contract holders and enrollees a notice in substantially the following
form: "Choosing Your Physician--Now that you have chosen XYZ
Health Plan, your next choice will be deciding who will provide the
majority of your health care services. Your Primary Care Physician or
Primary Care Provider (PCP) will be the one you call when you need
medical advice, when you are sick and when you need preventive care
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such as immunizations. Your PCP is also part of a "network" or associ-
ation of health professionals who work together to provide a full range
of health care services. That means when you choose your PCP, you
are also choosing a network and in most instances you are not allowed
to receive services from any physician or health care professional, in-
cluding your obstetrician-gynecologist (OB-GYN), that is not also part
of your PCP’s network. You will not be able to select any physician or
health care professional outside of your PCP’s network, even though
that physician or health care provider is listed with your health plan.
The network to which your PCP belongs will provide or arrange for
all [All] of your care [will be provided by or arranged for within the
network to which your PCP belongs], so make sure that your PCP’s
network includes the specialists and hospitals that you prefer."

[(B) If an HMO opts to limit a female enrollee’s
designation of an obstetrician or gynecologist to the limited provider
network to which that enrollee’s primary care physician or primary
care provider belongs, a notice in substantially the following form:
"ATTENTION FEMALE ENROLLEES: Your Choice of Physician or
Provider Affects your Choice of OB/GYN--In selecting your Primary
Care Physician or Primary Care Provider (PCP), remember that your
PCP’s network affects your choice of an OB/GYN. You have the
right to designate an OB/GYN to whom you have access without
first obtaining a referral from your PCP. However, if you choose to
designate an OB/GYN, the OB/GYN you designate must belong to the
same network as your PCP. This is another reason to make certain that
your PCP’s network includes the specialists, particularly the OB/GYN
and hospitals that you prefer. You are not required to designate an
OB/GYN; you may elect to receive your OB/GYN services from your
PCP."]

(B) [(C)] If an HMO does not limit an enrollee’s
selection [designation] of an obstetrician or gynecologist to the limited
provider network to which that enrollee’s primary care physician
or [primary care] provider belongs, it shall provide to current or
prospective enrollees a notice in compliance with Insurance Code
Article 21.53D in substantially the following form: "ATTENTION
FEMALE ENROLLEES: [Although your choice of Primary Care
Physician or Primary Care Provider (PCP) in most cases limits your
selection of specialists and hospitals to those specialists and hospitals
that belong to your PCP’s network, such is not the case in your choice
of an OB/GYN.] You have the right to select [designate] an OB-GYN
[OB/GYN] to whom you have access without first obtaining a referral
from your PCP. (Name of HMO) has opted not to limit your selection
of an OB-GYN [OB/GYN] to your PCP’s network. You are not
required to select [designate] an OB-GYN [OB/GYN]; you may elect
to receive your OB-GYN [OB/GYN] services from your PCP."

(C) [(D)] An HMO shall clearly differentiate limited
provider networks and open networks within its service area by provid-
ing [assigning different colors, symbols, or other distinguishing marks
to each network. An HMO shall provide] a separate listing of its lim-
ited provider networks and an alphabetical listing of all the physicians
and providers, including specialists, available in the limited provider
network. [Specialists shall be listed by city in alphabetical order by
specialty.] An HMO shall include an index of the alphabetical listing of
all physicians and providers, including behavioral health providers and
substance abuse treatment providers, if applicable, within the HMO’s
service area [shall be included], and shall indicate [include the name,
the color, symbol or other distinguishing mark indicating] the limited
provider network(s) to which the physician or provider belongs, and
the page number where the physician or provider’s name can be found.

(D) An HMO shall provide notice regarding payment
of non-contracted physicians and providers that perform either emer-
gency services or medically necessary covered services due to the un-
availability of a participating physician or provider. Consistent with
§11.1607(i) of this title (relating to Accessibility and Availability Re-
quirements) and §11.506(10)(D) of this title (relating to Mandatory
Contractual Provisions: Group, Individual, and Conversion Agree-
ment, and Group Certificate), the notice shall inform enrollees that
the HMO will indemnify or otherwise hold them harmless for such
services.

(E) An HMO that maintains an internet site shall in-
clude on its internet site the information as required in subparagraphs
(A) - (D) of this paragraph.

(12) the service area.

(c) No HMO, or representatives thereof, may cause or know-
ingly permit the use or distribution of [prospective] enrollee informa-
tion which is untrue or misleading.

(d) An HMO may utilize its handbook to satisfy the require-
ments of this section if the information contained in the handbook is
substantially similar to and provides the same level of disclosure as
the written or electronic description prescribed by the commissioner
and contains all the information required under subsection (b) of this
section.

(e) If an HMO or limited provider network provides for an
enrollee’s care by a physician other than the enrollee’s primary care
physician while the enrollee is in an inpatient facility (e.g., hospital or
skilled nursing facility), the plan description must disclose that upon
admission to the inpatient facility, a physician other than the primary
care physician may direct and oversee the enrollee’s care.

(f) An HMO that maintains an internet site shall list the infor-
mation as required by this paragraph and Insurance Code §843.2015
on its internet site.

§11.1601. Enrollee Identification Cards.

(a) If an HMO issues identification (ID) cards to enrollees,
the [allows physicians or providers to require that enrollees present an
identification (ID) card in order to receive services, that] HMO shall
issue the [to an enrollee an] ID cards [card] within 30 calendar days of
receiving notice of the enrollee’s selection [designation] of a primary
care physician. The enrollee ID card will include, at a minimum, all
necessary information to allow an enrollee to access all services under
the certificate or evidence of coverage which require presentation of
the card.

(b) All ID cards an HMO issues shall comply with the re-
quirements of §21.2820 of this title (relating to Identification Cards).

(c) If an evidence of coverage provides benefits for pre-
scription drugs, an HMO shall issue an ID card in compliance with
§§21.3002 - 21.3004 of this title (relating to Definitions; Pharmacy
Identification Cards, Issuance of Standard Identification Cards, and
Previously Issued Identification Cards).

(d) All ID cards issued by an HMO shall comply with the
requirements of Business and Commerce Code Section 35.58, which
restricts the display of social security numbers on ID cards.

§11.1602. Access to Certain Information.

(a) (No change.)

(b) The HMO shall provide, at its own expense, an enrollee
handbook and materials relating to the complaint and appeal process
and the availability of the independent review process in the language
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of the major population of the HMO’s enrolled population pursuant to
[the] Insurance Code §843.205 [Article 20A.11A].

(c) (No change.)

§11.1604. Requirements for Certain Contracts between Primary
HMOs and ANHCs and Primary HMOs and Provider HMOs.

A primary HMO that enters into a contract with an ANHC in which
the ANHC agrees to arrange for or provide health care services, other
than medical care or services ancillary to the practice of medicine, or
a provider HMO in which the provider HMO agrees to arrange for or
provide health care services on a risk-sharing or capitated risk arrange-
ment on behalf of the primary HMO as part of the primary HMO de-
livery network shall:

(1) (No change.)

(2) file with the Texas Department of Insurance, pursuant
to §11.301(5) of this title (relating to Filing Requirements [Filings for
Information]), a copy of the form of the written agreement with an
ANHC or provider HMO that:

(A) requires that [the agreement cannot be terminated
by] the ANHC or provider HMO cannot terminate the agreement with-
out 90 days written notice;

(B) contains a hold-harmless provision that prohibits
[providing that] the ANHC or provider HMO and its contracted physi-
cians and providers [are prohibited] from billing for or attempting to
collect from HMO members (except for authorized co-payments and
deductibles) charges for covered services under any circumstance, in-
cluding the insolvency of the primary HMO, ANHC or provider HMO;

(C) (No change.)

(D) includes the ANHC’s or provider HMO’s acknowl-
edgment and agreement that:

(i) - (ii) (No change.)

(iii) the primary HMO may take [whatever action is
deemed] necessary action to assure that all HMO systems and functions
which are delegated or assigned under the contract with the ANHC or
provider HMO are in full compliance with all regulatory requirements
of the Texas Department of Insurance;

(E) - (F) (No change.)

(G) requires the ANHC or provider HMO to provide the
primary HMO on at least a monthly basis, in a usable form necessary
for audit purposes, the data necessary for the HMO to comply with
the Texas Department of Insurance, and Texas Health Care Council
reporting requirements with respect to any services provided pursuant
to the HMO-ANHC or HMO-provider HMO agreement, including the
following data:

(i) - (xi) (No change.)

(xii) documentation of any inquiry and/or [inquiries
and] investigation of the ANHC or provider HMO, or any individual
subcontracting physician or provider, made by regulatory agencies, and
documentation of the final resolution of such an inquiry and/or inves-
tigation; and

(xiii) (No change.)

(3) - (4) (No change.)

§11.1605. Pharmaceutical Services.

(a) Should an HMO provide prescription drug coverage, such
coverage shall be subject to copayments for both generic drugs and
name brand drugs. If the negotiated or usual or customary cost of the

drug is less than the copayment, the enrollee shall pay the lower cost.
The copayments may be the same, or if different, shall be applied as
follows:

(1) if the prescription is for a generic drug, the enrollee
shall pay no more than the generic copayment;

(2) if the prescription is for a name brand drug, the enrollee
shall pay no more than the name brand copayment if:

(A) the prescription is written "Dispense as written"; or

(B) there is no generic equivalent for the prescribed
drug;

(3) if the prescription is written "product selection permit-
ted" and the enrollee elects to receive a name brand drug when a generic
equivalent is available, the enrollee shall pay no more than the generic
copayment plus the difference between the cost of the generic drug and
the cost of the name brand drug.

(4) if the enrollee’s prescription benefit requires the use of
generic equivalent drugs ("required generic") and the enrollee receives
a name brand drug when a generic equivalent is available, the enrollee
shall pay no more than the generic copayment plus the difference be-
tween the cost of the generic drug and the cost of the name brand drug,
even when the prescription is written "dispense as written."

(b) Pharmacy services, if offered, shall be available and ac-
cessible within the service area for the enrolled population through
pharmacies licensed by the Texas State Board of Pharmacy. The HMO
shall offer such pharmacy services directly or through contracts.

(c) An HMO that provides coverage for prescription drugs
under an individual or group health benefit plan shall comply with the
requirements of Insurance Code Article 21.53M, and §21.3010 and
§21.3011 of this title (relating to Definitions; Coverage of Off-Label
Drugs and Minimum Standards of Coverage for Off-Label Drugs).

(d) An HMO that provides coverage for prescription drugs
or devices under an individual or group state-mandated health benefit
plan shall comply with the requirements of Insurance Code Article
21.52L (Health Benefit Plan Coverage for Prescription Contraceptive
Drugs and Devices and Related Services).

(e) An HMO that provides coverage for prescription drugs
under a group state-mandated health benefit plan and that utilizes one
or more drug formularies to specify which prescription drugs the plan
will cover shall comply with the requirements of Insurance Code Arti-
cle 21.52J and §§21.3020 - 21.3023 of this title (relating to Definitions;
Prescription Drug Formulary, Required Disclosure of Drug Formulary,
Continuation of Benefits, and Nonformulary Prescription Drugs; Ad-
verse Determination).

§11.1606. Organization of an HMO.

(a) The governing body as described in [the] Insurance Code
§843.004 [Article 20A.07], shall have ultimate responsibility [be re-
sponsible] for the development, approval, implementation and enforce-
ment of administrative, operational, personnel and patient care policies
and[,] procedures [and] related to [documents for] the operation of the
HMO.

(b) The HMO shall have [provide] a [full time] chief executive
officer or operations officer who shall be accountable for the adminis-
tration of the health plan, including: [and at least one full-time medical
director; and if a limited service health care plan or single service health
care plan, a full-time director, who is available with a service area.]

(1) developing corporate strategy;

(2) overseeing marketing programs;

PROPOSED RULES November 12, 2004 29 TexReg 10397



(3) overseeing medical management functions; and

(4) ensuring compliance with all applicable statutes and
rules pertaining to the operations of the HMO.

(c) The HMO shall have a clinical director who:

(1) shall be currently licensed in Texas or otherwise au-
thorized to practice in this state in the field of services offered by the
HMO. For example:

(A) a basic HMO shall have a physician;

(B) a dental HMO shall have a dentist or physician;

(C) a vision HMO shall have an optometrist or physi-
cian; and

(D) a limited services HMO shall have a physician.

(2) shall reside in the state of Texas;

(3) shall be available at all times to address complaints,
clinical issues, utilization review and any quality of care issues on
behalf of the HMO;

(4) shall demonstrate active involvement in all quality
management activities; and

(5) shall be subject to the HMO’s credentialing require-
ments, as appropriate.

(d) [(c)] The HMO may establish one or more service areas
within Texas. Each defined service area must [meet the following]:

(1) demonstrate to the department the ability to provide
continuity, accessibility, availability, and quality of services;

(2) specify the counties and zip codes, or any portions
thereof, included in the service area;

(3) provide a complete physician and provider listing for
all enrollees residing, living or working in the service area; and

(4) maintain separate cost center accounting for each ser-
vice area to facilitate the reporting of divisional operations as required
for HMO financial reporting.

[(d) The HMO shall ensure the service area maintains the fol-
lowing: ]

[(1) if a basic health care service plan, a medical director,
and if a limited health care service plan or a single health care service
plan, a director who: ]

[(A) shall be currently licensed in Texas or otherwise
authorized to practice in this state in the field of services offered by the
HMO; ]

[(B) shall reside in the service area; and ]

[(C) may serve in a part-time capacity and shall be
available at all times to each service area. However, the medical
director or a physician designee or single service director or designee
meeting the criteria described in subparagraphs (A) and (B) of this
paragraph, shall be available at all times to address complaints, clinical
issues, utilization review and any quality of care inquiries on behalf
of the HMO. ]

[(2) compliance with all requirements for quality improve-
ment and utilization review functions as described in Subchapter T of
this chapter (relating to Quality of Care). ]

§11.1607. Accessibility and Availability Requirements.

(a) Each health benefit plan delivered or issued for delivery
by an HMO must include an HMO delivery network which is adequate
and complies with Insurance Code §843.082.

(b) There shall be a sufficient number of primary care physi-
cians and specialists with hospital admitting privileges to participating
facilities who are available and accessible 24 hours per day, seven days
per week, within the HMO’s service area to meet the health care needs
of the HMO’s enrollees.

(c) An HMO shall make general, special, and psychiatric hos-
pital care available and accessible 24 hours per day, seven days per
week, within the HMO’s service area.

(d) If an HMO limits enrollees’ access to a limited provider
network, it must ensure that such limited provider network complies
with the provisions of this section.

(e) An HMO shall make emergency care available and acces-
sible 24 hours per day, seven days per week, without restrictions as to
where the services are rendered.

(f) All covered services that are offered by the HMO shall be
sufficient in number and location to be readily available and accessible
within the service area to all enrollees.

(g) HMOs must arrange for covered health care services, in-
cluding referrals to specialists, to be accessible to enrollees on a timely
basis upon request and consistent with guidelines set out in paragraphs
(1) - (3) of this subsection:

(1) Urgent care shall be available:

(A) within 24 hours for medical and dental conditions;
and

(B) within 48 hours for behavioral health conditions.

(2) Routine care shall be available:

(A) within three weeks for medical conditions;

(B) within eight weeks for dental conditions; and

(C) within two weeks for behavioral health conditions.

(3) Preventive health services shall be available:

(A) within two months for a child;

(B) within three months for an adult; and

(C) within four months for dental services.

(h) An HMO is required to provide an adequate network for
its entire service area. All covered services must be accessible and
available so that travel distances from any point in its service area to
a point of service are no greater than:

[(a) An enrollee shall not be required to:]

(1) [travel in excess of] 30 miles for [from the site of eli-
gibility to reach a] primary care [physician] and general hospital care
[except as provided in subsections (b) and (c) of this section]; and

(2) [travel in excess of] 75 miles for [from the site of eligi-
bility to secure contact with referral specialists,] specialty care. [hos-
pitals, psychiatric hospitals, diagnostic and therapeutic services, and
single or limited service health care physicians or providers except as
provided in subsections (b) and (c) of this section;]

[(3) for purposes of this subsection, "site of eligibility"
refers to the location which makes the subscriber eligible for coverage].

(i) [(b)] If any covered health care service or a participating
physician and provider is not available to an enrollee within the mileage
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radii specified in subsection (h) [(a)] (1) and (2) of this section because
physicians and providers are not located within such mileage radii, or
if the HMO is unable to obtain contracts after good faith attempts, or
physicians and providers meeting the minimum quality of care and cre-
dentialing requirements of the HMO are not located within the mileage
radii, the HMO shall submit an access [a] plan to the department for
approval, at least 30 days before implementation in accordance with
the filing requirements in §11.301 of this title (relating to Filing Re-
quirements). The access plan shall include the following:

(1) the geographic area identified by county, city, ZIP code,
mileage, or other identifying data in which services and/or physicians
and providers are not available;

(2) for each geographic area identified as not having cov-
ered health care services and/or physicians or providers available, the
reason or reasons that covered health care services and/or physicians
and providers cannot be made available;

(3) a map, with key and scale, which identifies the areas
in which such covered health care services and/or physicians and
providers are not available;

(4) the HMO’s [general] plan for making covered health
care services and/or physicians and providers available to enrollees in
each geographic area identified, which shall include an explanation of
the HMO’s plan to ensure that enrollees are indemnified or otherwise
held harmless when non-participating physicians and providers pro-
vide services to enrollees due to the unavailability of the service from
a physician or provider in the HMO’s network or network facility;

(5) the names and addresses of the participating physicians
and providers and a listing of the covered health care services to be
provided through the HMO delivery network to meet the medical needs
of the enrollees covered under the HMO’s [general] plan required under
paragraph (4) of this subsection;

(6) the names and address of other physicians and providers
and a listing of the specialties for any other health care services or
physicians and providers to be made available in the geographic area
in addition to those physicians and providers participating in the HMO
delivery network listed under paragraph (5) of this subsection;

(7) [a general description of] the [day to day] procedures to
be followed by the HMO to assure that primary care physicians, general
hospitals, [referral] specialists, special hospitals, psychiatric hospitals,
diagnostic and therapeutic services, or single or limited health care ser-
vice providers and all other mandated health care services are made
available and accessible to enrollees in the geographic areas identified
as being areas in which such covered health care services and/or physi-
cians and providers are not available and accessible, and any plans of
the HMO for attempting to develop an HMO delivery network through
which covered health care services are available and accessible to en-
rollees in these geographic areas in the future; and

(8) any other information which is necessary to assess the
HMO’s plan.

(j) [(c)] The HMO may make [is not precluded from making]
arrangements with physicians or providers outside the service area for
enrollees to receive a higher level of skill or specialty than the level
which is available within the HMO service area such as, but not limited
to, transplants, treatment of cancer, burns, and cardiac diseases. An
HMO may not require an enrollee to travel out of the service area
to receive such services, unless the HMO provides the enrollee with
a written explanation of the benefits and detriments of in-area and
out-of-area options.

[(d) The HMO shall require the HMO physicians and other
providers of care who employ physician assistants, advanced practice
nurses, dental hygienists and individuals other than physicians to as-
sess the health care needs of HMO enrollees to have written policies
which are implemented and enforced and describe the duties of all such
providers in accordance with statutory requirements for licensure, del-
egation, collaboration, and supervision as appropriate.]

[(e) The HMO shall systematically and regularly verify that
health care services furnished by physicians and providers of care such
as dentists and physical therapists are available and accessible to en-
rollees without unreasonable periods of delay.]

[(f) The HMO shall develop and maintain a statistical report-
ing system which allows for compiling, developing, evaluating, and
reporting statistics relating to the cost of operation, the pattern of uti-
lization of its services, and the availability and accessibility of it ser-
vices.]

[(g) Each health benefit plan delivered or issued for delivery
by an HMO must include an HMO delivery network which is adequate
and complies with the Insurance Code Article 20A.05(a)(1).]

(k) [(h)] The HMO shall not be required to expand services
outside its service area to accommodate enrollees who live outside the
service area, but work within the service area.

(l) [(i)] In accordance with Insurance Code Article 21.53F
(Telemedicine), each [Each] evidence of coverage or certificate deliv-
ered or issued for delivery by an HMO may provide enrollees the option
to access covered health care services through a telehealth service or a
telemedicine medical service.

[(j) Before providing telehealth services or telemedicine med-
ical services to an enrollee, an HMO shall provide the enrollee with the
option to select a physician or provider within the HMO delivery net-
work to provide the covered health care services, or to elect to receive
telehealth services or telemedicine medical services.]

[(k) In order to provide covered health care services to any
enrollee by a telehealth service or a telemedicine medical service, an
HMO shall satisfy the criteria specified under subsection (a) of this
section.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406525
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER R. APPROVED NONPROFIT
HEALTH CORPORATIONS
28 TAC §§11.1702 - 11.1704

The amendments are proposed pursuant to Insurance Code
§§843.080, 843.082, 843.083, 843.102, 843.151, and 843.404;
Articles 20A.09N, 20A.18C, 20A.39, 21.53D (Obstetrical care),
21.53F (Children’s benefits), 21.53F (Telemedicine), 21.53K,
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21.53L, 21.53M, 21.58D, 26.04, and §36.001. Section 843.080
provides that the commissioner may promulgate reasonable
rules that the commissioner considers necessary for the proper
administration of Chapter 843 to require a health maintenance
organization, after receiving its certificate of authority, to submit
modifications or amendments to the operations or documents
described in §843.078 and §843.079 to the commissioner, for
the commissioner’s approval or only to provide information,
before implementing the modification or amendment or to
require the health maintenance organization to indicate the
modifications to the commissioner at the time of the next site
visit or examination. Section 843.082 sets out the determina-
tions the commissioner must make prior to granting a certificate
of authority to an HMO. Section 843.083 sets out the notification
and deficiency specification requirements for plan applications
whose defects preclude issuance of a certificate of authority.
Section 843.102 provides that the commissioner by rule may
establish minimum standards and requirements for the quality
assurance programs of HMOs, including standards for ensuring
availability, accessibility, quality and continuity of care. Section
843.151 provides that the commissioner may adopt reasonable
rules as necessary and proper to implement Chapters 843 and
20A, including rules to prescribe authorized investments for a
health maintenance organization for all investments not other-
wise addressed in Chapter 843; to ensure that enrollees have
adequate access to health care services; to establish minimum
physician-to-patient ratios, mileage requirements for primary
and specialty care, maximum travel time, and maximum waiting
time for obtaining an appointment; and to meet the requirements
of federal law and regulations. Section 843.404 provides that the
commissioner may adopt rules or may by rule establish guide-
lines requiring a health maintenance organization to maintain
a specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,

provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments affect regulation pursuant to the
following statutes: Insurance Code, Chapters 843, 844 and
20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21, 21.21-1,
21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstetrical), 21.53F
(Telemedicine), 21.53F (Children’s Benefits), 21.53K, 21.53L,
21.53M, 21.58A, 21.58D, 26.08 and 26.71, and §822.203;
Business and Commerce Code, §35.58; Occupations Code,
§§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146.

§11.1702. Requirements for Issuance of Certificate of Authority to
ANHC.

(a) Prior to obtaining a certificate of authority under [the] In-
surance Code, Chapter 844 [Article 21.52F] (concerning Certification
of Certain Nonprofit Health Corporations), an applicant ANHC must:

(1) comply with each requirement for the issuance of a cer-
tificate of authority imposed on an HMO under [the] Insurance Code,
Chapters [Chapter] 20A and 843; this chapter [title, Chapter 11]; and
applicable insurance laws and regulations of this state; and

(2) (No change.)

(b) The commissioner shall grant a provisional certificate of
authority to an applicant ANHC under [the] Insurance Code, Chapter
844 [Article 21.52F, §4(b)], if:

(1) the applicant ANHC complies with each requirement
for the issuance of a certificate of authority imposed on an HMO under
[the] Insurance Code, Chapters [Chapter] 20A and 843; this chapter
[title, Chapter 11]; and applicable insurance laws and regulations of
this state;

(2) the applicant ANHC demonstrates that it has applied
for accreditation;

(3) - (4) (No change.)

(c) An ANHC with a certificate of authority or a provisional
certificate of authority must comply with all the appropriate require-
ments that an HMO must comply with under [the] Insurance Code,
Chapters [Chapter] 20A and 843; this chapter [title, Chapter 11]; and
applicable insurance laws and regulations of this state in order to main-
tain a certificate of authority.

(d) This subchapter does not apply to an activity exempt from
regulation under Insurance Code, Chapters 843 and 844 [Articles
21.52F(2) and 20A.26(f)], including an ANHC that contracts to
arrange for or provide only medical care as defined in Insurance Code
§843.002 [, Article 20A.02(k)].

§11.1703. Requirements for Agents of an ANHC Certificate of Au-
thority Holder.
Any agent for an ANHC with a certificate of authority or a provisional
certificate of authority shall be considered an HMO agent and shall
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comply with the requirements of [the] Insurance Code Article 21.07-1
and Chapter 19 of this title (relating to Agent’s Licensing) [, Article
20A.15 or Article 20A.15A], as applicable[, and §§11.401 - 11.409 of
this title (relating to Licensure and Regulation of HMO Agents)].

§11.1704. Statutes and Rules Applicable to ANHC with a Certificate
of Authority.

An ANHC with a certificate of authority or provisional certificate of au-
thority under Insurance Code, Chapter 844 [Article 21.52F], and this
subchapter shall be subject to the same statutes and rules as an HMO
and considered an HMO for purposes of regulation and regulatory en-
forcement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406526
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER S. SOLVENCY STANDARDS
FOR MANAGED CARE ORGANIZATIONS
PARTICIPATING IN MEDICAID
28 TAC §§11.1801 - 11.1806

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to

health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.1801. Entities Covered.
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(a) As used in this subchapter, a managed care organization is
an entity holding a certificate of authority to operate as an HMO under
Chapters [Chapter] 20A and 843 of the Texas Insurance Code or as
an approved nonprofit health corporation under Chapter 844 [Article
21.52F] of the Texas Insurance Code.

(b) Any managed care organization or other entity providing
the services specified in 42 United States Code §1396b(m)(2)(A) and
participating in the State Medicaid Program (all hereinafter referred to
as an [a] "MCO") must first comply with the requirements and solvency
standards set forth in this subchapter, and must not be in a hazardous fi-
nancial condition as defined in §843.406 [Article 20A.19] of the Texas
Insurance Code, §11.810 of this title (relating to Hazardous Conditions
for HMOs), or Chapter 8 of this title (relating to Early Warning System
for Insurers in Hazardous Condition) where pertinent to managed care
organizations. In addition, any MCO already subject to regulation of
any kind, must be in compliance with any solvency standard and/or re-
quirement pertinent to its regulation, as well as all applicable licensing
laws and regulations.

[(c) Notwithstanding any other provision in this subchapter, if
an MCO had a Medicaid contract in effect immediately prior to August
1, 1996 and if that MCO is subject to this subchapter, then that MCO
must comply with the requirements in this subchapter within one year
after becoming subject to this subchapter.]

§11.1802. Minimum Surplus or Net Worth.

(a) An [Subject to the reduction specified in §11.1804 of this
title (relating to Guarantees) and the exception specified in §11.1801
of this title (relating to Entities Covered), an] MCO must possess the
greater of:

(1) the statutory minimum capital and surplus (net worth)
required of an MCO in accordance with the types of business that the
MCO is authorized to write [$1.5 million for a basic service MCO, $1.0
million for a limited service MCO, and $500,000 for a single service
MCO of admitted assets in excess of all liabilities plus sufficient capi-
tal of a nature acceptable to the department to cover 12 months of rea-
sonably projected losses, with the 12 months beginning from the date
of inception of the initial Medicaid contract executed with the MCO
which is subject to this subchapter]; or

(2) a minimum surplus or net worth equal to no less than
the regulatory action level of risk based capital (150% of its authorized
control level risk based capital) in accordance with the formula adopted
by the commissioner pertaining to the MCO subject to the following
phase-in:

(A) at December 31, 2005, the minimum net worth
shall be equal to no less than 100% of the authorized control level
risk based capital,

(B) at December 31, 2006, the minimum net worth shall
be equal to no less than 125% of the authorized control level risk based
capital, and

(C) at December 31, 2007, the minimum net worth shall
be equal to no less than 150% of the authorized control level risk based
capital [a minimum net worth equal to $25 per existing enrollee plus
the number of reasonably projected enrollees for the next 12 months,
which projection may not be a negative number].

(b) If at any time the MCO discovers that it does not meet
its minimum net worth requirement, the MCO shall immediately fund
capital sufficient to cure the impairment. [In addition, an MCO must
infuse capital in a form acceptable to the department at the end of every
six months to fund any losses in excess of its originally projected losses
or to maintain the $25 per enrollee requirement provided above.]

§11.1803. Statutory Deposits.

(a) [As used in this section, "uncovered health care expenses"
means the estimated cost of health care services that are not guaranteed,
insured, or assumed by a person other than the MCO.]

[(b)] In addition to amounts already deposited in accordance
with other statutory and regulatory provisions, and subject [Subject] to
the reduction specified in §11.1804 of this title (relating to Guarantees),
an MCO must have on] deposit with the Office of the Comptroller of
Public Accounts of Texas [the greater of]:

(1) $400,000 [$500,000] if a basic service MCO;

(2) $275,000 [$375,000] if a limited service MCO; or

(3) $200,000 [$250,000] if a single service MCO. [; or]

[(2) an amount equal to uncovered health care expenses in-
curred for the previous calendar year. If an MCO has not existed for a
full calendar year, then this amount must equal the reasonably projected
uncovered health care expenses for the first 12 months of operation.]

(b) [(c)] This deposit may be used to protect the interests of
the enrollees of the MCO, including but not limited to the payment
of the costs delineated in §11.1805(a)(2)(C) of this title (relating to
Performance and Fidelity Bonds) [or related to uncovered health care
services]. Any deposit is subject to the procedures set forth in §11.802
of this title (relating to Statutory Deposit Requirements).

§11.1804. Guarantees.

(a) As used in this section, the phrase "certified audited finan-
cial statements" means financial statements audited by a CPA utiliz-
ing generally accepted auditing standards that [which] attest that the fi-
nancial condition of the MCO is fairly represented in accordance with
generally accepted accounting principles; and the phrase "section 1115
waiver expansion program" means the Medicaid program involving
children of the ages 6-18 years in a socio-economic level of up to 133%
over the federal poverty level and who are not eligible under the regular
Medicaid program.

(b) If a guarantee issued for the benefit of an MCO satisfies the
conditions and requirements set forth in this section, then the additional
deposit amounts specified in §11.1803(a)(1) of this title (relating to
Statutory Deposits) [requirements] shall be reduced to the following
amounts [as follows]:
Figure: 28 TAC §11.1804(b)

(c) (No change.)

(d) If at any time a guarantee issued for the benefit of an MCO
does not comply with every requirement of this section, then the re-
ductions provided for in this section terminate and the amounts stated
in §11.1803 [§11.1802(a)] of this title [(relating to Minimum Surplus
or Net Worth) and §11.1803(b) of this title (relating to Statutory De-
posits)] immediately apply to the MCO.

§11.1805. Performance and Fidelity Bonds.

(a) (No change.)

(b) In addition, an MCO must maintain the fidelity bonds re-
quired by and comply with [the] Insurance Code §843.402 [Article
20A.30].

§11.1806. Additional Information That May be Requested From [to
be Submitted by] an MCO Participating in Medicaid.

(a) Whenever requested by the department [Within 30 days af-
ter the end of each reporting period], the MCO shall file a complete set
of financial exhibits pertaining to the state Medicaid program, in the
format of the Managed Care Financial Statistical Report, as may be
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modified or amended by the Texas [Department of] Health and Human
Services Commission. When a request is received, the [The] MCO
shall then file, on two separate occasions, an original Managed Care Fi-
nancial Statistical Report reflecting the state Medicaid program opera-
tions for each contract year in the same format as the monthly Managed
Care Financial Statistical Report. The first annual report shall reflect
data completed through the 90th day after the end of the contract year,
and shall be submitted within 120 days after the end of the contract
year. The second annual report shall reflect data completed through
the 270th day after the end of the contract year, and shall be submitted
300 days after the end of the contract year. The second (final) report
shall be accompanied by a written opinion from a CPA attesting to the
fact that the subject report presents fairly, in all material respects, the fi-
nancial and statistical results of the contract’s state Medicaid program
operations for the period stated therein, in conformity with generally
accepted accounting principles consistently applied throughout the re-
ported period(s).

(b) For any new or modified request to the Texas Health and
Human Services Commission for participation in the Medicaid man-
aged care program, all financial projections, including enrollment pro-
jections, from the effective or renewal date of a Medicaid contract that
are submitted to the Texas Health and Human Services Commission
are also required to be submitted to the Texas Department of Insur-
ance. The MCO shall submit the same financial projections, including
a cash flow statement, submitted to the Texas [Department of] Health
and Human Services Commission with the request to participate in the
Medicaid program [for application (RFA)]. This information shall be
submitted with the certificate of authority if the MCO is not already a
licensed MCO. If the MCO is a licensed operation, then the financial
projections must [should] be sent with the next financial statement due
to the department.

(c) The MCO shall notify the department of any [Any] similar
financial or statistical reports required by other contracting state agen-
cies and shall submit copies of these reports, when requested by [also
be submitted to] the department [in the same manner as described in
subsections (a) and (b) of this section].

(d) Information submitted pursuant to this section shall be sent
to the Texas Department of Insurance, Financial Analysis & Examina-
tions [Monitoring Unit], Mail Code 303-1A, P.O. Box 149104, Austin,
Texas 78714-9104.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406527
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER T. QUALITY OF CARE
28 TAC §11.1901, §11.1902

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,

21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
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commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.1901. Quality Improvement Structure for Basic and Limited Ser-
vices HMOs.

(a) A basic or limited services [The] HMO shall develop and
maintain an ongoing quality improvement (QI) program designed to
objectively and systematically monitor and evaluate the quality and ap-
propriateness of care and services and to pursue opportunities for im-
provement.

(b) The [HMO] governing body is ultimately responsible for
the QI [overall quality improvement] program. The [HMO] governing
body shall:

(1) appoint a quality improvement committee (QIC) that
shall include practicing physicians, individual providers and at least
one enrollee from throughout the HMO’s service area. For purposes
of this section, the enrollee appointed to the committee may not be an
employee of the HMO;

(2) approve the QI [quality improvement] program;

(3) approve an annual QI [quality improvement] plan;

(4) meet no less than annually to receive and review reports
of the QIC [quality improvement committee] or group of committees
and take action when appropriate; and

(5) review the annual written report on the QI [quality im-
provement] program.

(c) The QIC [quality improvement committee] shall [develop
and] evaluate the overall effectiveness of the QI [quality improvement]
program.

(1) The QIC [quality improvement committee] may dele-
gate QI [quality improvement] activities to other committees that may,
if applicable, include practicing physicians and[,] individual providers,
and enrollees from [throughout] the service area.

(A) All committees shall collaborate and coordinate ef-
forts to improve the quality, availability, and accessibility of health care
services [to be furnished by the HMO to its enrollees].

(B) All committees shall meet [and] regularly and re-
port the findings of each meeting, including any recommendations,
[and resolutions] in writing to [through] the QIC [qualify improvement
committee for the HMO governing body].

(C) If the QIC [quality improvement committee] dele-
gates any QI [quality improvement] activity to any subcommittee, then
the QIC [quality improvement committee] must establish a method to
oversee [of oversight of] each subcommittee.

(2) The QIC [quality improvement committee] shall use
multidisciplinary teams, when indicated, to accomplish QI [quality im-
provement] program goals.

§11.1902. Quality Improvement Program for Basic and Limited Ser-
vices HMOs.

The QI [quality improvement] program for basic and limited services
HMOs shall be continuous and comprehensive, addressing [including]
both the quality of clinical care and the quality of services [service].
The HMO shall dedicate adequate resources, such as personnel and in-
formation systems, [analytic capabilities, and data resources] to the QI
[quality improvement] program. [The HMO shall continuously update
and monitor the quality improvement program.]

(1) Written description. The QI program [There] shall in-
clude [be] a written description of the QI [quality improvement] pro-
gram that outlines program organizational structure, functional respon-
sibilities, [responsibility] and meeting frequency [design].

(2) Work plan. The QI program [There] shall include [be]
an annual QI [quality improvement] work plan [that includes a schedule
of activities] designed to reflect the type of services and the population
served by the HMO in terms of age groups, disease categories, and
special risk status. The work plan shall include [but not be limited to
the following]:

(A) Objective and measurable goals; [Goals, objec-
tives, and] planned [projects or] activities to accomplish the goals;
[identified from the previous year, as well as for the current year;] time
frames for implementation; responsible individuals; and evaluation
methodology [coordination of functions].

[(B) Use of quality indicators, performance measure-
ments, and quality improvement data collection to monitor quality im-
provement.]

[(i) Quality indicators must be objective, measur-
able, and include performance goals for each indicator.]

[(ii) Performance measures must be process or out-
come measures.]

[(iii) Data collected must be appropriate to the goals
and objectives of the activity.]

[(C) Ongoing or periodic assessment of both quality of
clinical care and quality of service in planned projects, specifically:]

(B) The work plan shall address each program area, in-
cluding:

(i) Network adequacy, which includes availability
and accessibility of care, including assessment of open/closed physi-
cian and individual provider panels;

(ii) Continuity of health care and related services;

(iii) Clinical studies [, which shall specify method-
ologies to be used to accomplish them];

(iv) The adoption and periodic [annual] updating of
clinical practice guidelines or clinical care standards [, compatible with
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current principles of health care]; the QI [quality improvement] pro-
gram shall assure the practice guidelines:

(I) are approved by participating physicians and
individual providers;

(II) are communicated to physicians and individ-
ual providers [included in physician and provider manuals]; and

(III) include preventive health services.

(v) Enrollee, physician, and individual provider sat-
isfaction;

(vi) The complaint and appeals process, complaint
data, and identification and removal of communication barriers that
[which] may impede enrollees, physicians, and providers from effec-
tively making complaints against the HMO;

(vii) Preventive health care through health promo-
tion and outreach activities; [:]

[(I) The HMO shall inform and educate physi-
cians and providers about using the health management and outreach
programs for the enrollees assigned to them.]

[(II) Outreach may be accomplished through, but
not limited to, written educational materials, community-based pro-
grams and presentations, health promotion fairs, and monetary contri-
butions to community-based organizations and health related initiatives
of other programs.]

(viii) Claims payment processes;

(ix) Contract monitoring, including delegation over-
sight and compliance with filing requirements; [and]

(x) Utilization review processes; [.]

(xi) Credentialing;

(xii) Member services; and

(xiii) Pharmacy services, including drug utilization.

[(D) Ongoing or periodic analysis and evaluation of
both quality of clinical care and quality of service planned projects
specified in subparagraph (C) of this paragraph, which shall include:]

[(i) Evidence that results of evaluation are used to
improve clinical care and services; and]

[(ii) A systematic method of tracking areas identi-
fied for improvement to assure that appropriate action is taken to effect
the needed improvement.]

(3) Evaluation. The QI program [There] shall include [be]
an annual written report on the QI [quality improvement] program,
which includes completed activities, trending of clinical and service
goals [indicators], analysis of program performance, and conclusions
[, and demonstrated improvements in care and services].

(4) Credentialing. An HMO shall implement a docu-
mented process for selection and retention of contracted physicians
and providers, which includes the following elements, as applicable:

(A) The HMO’s policies and procedures shall clearly
indicate the physician or individual provider directly responsible for
the credentialing program and shall include a description of his or her
participation.

(B) HMOs shall develop written criteria for credential-
ing of physicians and providers and written procedures for verifica-
tions.

(i) The HMO shall credential [Credentialing is re-
quired for] all physicians and providers, including advanced practice
nurses, and physician [physicians’] assistants, if they are listed in the
provider directory. An HMO shall credential each physician [Physi-
cians] or individual provider [providers] who is a member [are mem-
bers] of a contracting group, such as an independent physician associ-
ation or medical group [, shall be credentialed individually].

(ii) Policies and procedures must include the follow-
ing physicians’ and providers’ rights:

(I) the right to review information submitted to
support the credentialing application;

(II) the right to correct erroneous information;

(III) the right, upon request, to be informed of
the status of the credentialing or recredentialing application; and

(IV) the right to be notified of these rights.

(iii) [(ii)] An HMO [Credentialing] is not required
to credential [for]:

(I) hospital-based physicians or individual
providers, including advanced practice nurses and physician [physi-
cians’] assistants unless listed in the provider directory;

(II) individual providers who furnish services
only under the direct supervision of a physician or another individual
provider except as specified in clause (i) of this subparagraph;

(III) students, residents, or fellows; [or]

(IV) pharmacists; or[.]

(V) opticians.

(iv) [(iii)] An HMO must complete the [The] initial
credentialing process, including application, verification of informa-
tion, and a site visit (if applicable), [must be completed] before the
effective date of the initial contract with the physician or provider.

(v) Policies and procedures shall include a provision
that applicants be notified of the credentialing or recredentialing deci-
sion no later than 60 calendar days after the credentialing committee’s
decision.

(vi) [(iv)] An HMO shall have written policies and
procedures for suspending or terminating affiliation with a contracting
physician or provider, including an appeals process, pursuant to [the]
Insurance Code §§843.306 - 843.309 [Article 20A.18A(b)].

(vii) [(v)] The HMO shall have a procedure for the
ongoing monitoring of physician and provider performance between
periods of recredentialing and shall take appropriate action when it
identifies occurrences of poor quality [are identified]. Monitoring shall
include [, but not be limited to]:

(I) Medicare and Medicaid sanctions: the HMO
must determine the publication schedule or release dates applicable
to its physician and provider community; the HMO is responsible for
reviewing the information within 30 calendar days of its release;

(II) Information from state licensing boards re-
garding sanctions or licensure limitations; and

(III) Complaints.

[(vi) If the HMO delegates credentialing functions
to other entities, it shall have a process for developing delegation cri-
teria and for performing pre-delegation and annual audits, a delega-
tion agreement, a monitoring plan, and a procedure for termination of
the delegation agreement for non-performance. If the HMO delegates
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credentialing functions to an entity accredited by the National Com-
mittee for Quality Assurance, the annual audit of that entity is not re-
quired; however, evidence of this accreditation shall be made available
to the department for review. The HMO shall maintain documentation
of pre-delegation and annual audits, executed delegation agreements,
reports received from the delegated entities, current rosters or copies
of signed contracts with physicians and providers who are affected by
the delegation agreement, and ongoing monitoring and shall make this
documentation available to the department for review. Credentialing
files maintained by the other entities to whom the HMO has delegated
credentialing functions shall be made available to the department for
examination upon request. In all cases, the HMO shall maintain the
right to approve credentialing, suspension, and termination of physi-
cians and providers.]

(viii) [(vii)] The HMO’s procedures shall ensure that
selection and retention criteria do not discriminate against physicians
or providers who serve high-risk populations or who specialize in the
treatment of costly conditions. Procedures shall also include a pro-
vision that credentialing and recredentialing decisions are not based
solely on an applicant’s race, ethnic/national identity, gender, age, sex-
ual orientation or the types of procedures or types of patients.

(ix) [(viii)] The HMO shall have a procedure for no-
tifying licensing or other appropriate authorities when a physician’s or
provider’s affiliation is suspended or terminated due to quality of care
concerns.

(C) Initial credentialing process for physicians and in-
dividual providers shall include[, but not be limited to,] the following:

(i) Physicians, advanced practice nurses and physi-
cian assistants shall complete the standardized credentialing applica-
tion adopted in §21.3201 of this title (relating to the Texas Standardized
Credentialing Application for Physicians, Advanced Practice Nurses
and Physician Assistants) and individual providers shall complete an
application which includes a work history covering at least five years,
a statement by the applicant regarding any limitations in ability to per-
form the functions of the position, history of loss of license and/or
felony convictions; and history of loss or limitation of privileges, sanc-
tions or other disciplinary activity, lack of current illegal drug use,
current professional liability insurance coverage information, and in-
formation on whether the individual provider will accept new patients
from the HMO. This does not preclude an HMO from using the stan-
dardized credentialing application form specified in §21.3201 of this
title for credentialing of individual providers. The completion date on
the application shall be within 180 calendar days prior to the date the
credentialing committee deems a physician or individual provider eli-
gible for initial credentialing.

(ii) The HMO shall verify the following [shall be
verified] from primary sources and shall include evidence of verifica-
tion [shall be included] in the credentialing files:

(I) (No change.)

(II) Education and training, including evidence
of graduation from an [the] appropriate professional school and com-
pletion of a residency or specialty training, if applicable. Primary
source verification shall be sought from the appropriate schools and
training facilities or the American Medical Association [Association’s]
MasterFile. If the state licensing board, agency, or specialty board veri-
fies education and training with the physician’s or individual provider’s
schools and facilities, evidence of current state licensure or board cer-
tification shall also serve as primary source verification of education
and training.

(III) Board certification, if the physician or in-
dividual provider indicates that he/she is board certified on the appli-
cation. The HMO may obtain primary [Primary] source verification
[may be obtained] from the American Board of Medical Specialties
Compendium, the American Osteopathic Association, the American
Medical Association MasterFile, or from the specialty boards, and the
HMO must use [source used must be] the most recent available source.

(IV) Valid Drug Enforcement Agency (DEA) or
Department of Public Safety (DPS) Controlled Substances Registration
Certificate, if applicable. These must be in effect at the time of the
credentialing decision, and the HMO may verify them [be verified] by
any one of the following means:

(-a-) - (-d-) (No change.)
(-e-) entry in the American Medical Associa-

tion Physician MasterFile [Master File].

(iii) The HMO shall verify [following shall be ver-
ified] within 180 calendar days prior to the date of the credentialing
decision and shall include [also be included] in the physician’s or indi-
vidual provider’s credentialing file the following:

(I) Past five-year [years of] history of profes-
sional liability claims that resulted in settlements or judgments paid by
or on behalf of the physician or individual provider, which the HMO
may obtain [may be obtained] from the professional liability carrier or
the National Practitioner Data Bank;

(II) Information on previous sanction activity by
Medicare and Medicaid which the HMO may obtain [be obtained] from
one of the following:

(-a-) - (-f-) (No change.)
(-g-) entry in the American Medical Associa-

tion Physician MasterFile [Master File].

(iv) The HMO shall perform a site visit to the offices
of each primary care physician or individual primary care provider,
obstetrician-gynecologist, primary care dentist, and high-volume [in-
dividual] behavioral health physician or individual provider as part of
the initial credentialing process. In addition, the HMO shall have writ-
ten procedures for determining high-volume [individual] behavioral
health physicians and individual providers. If physicians or individ-
ual providers are part of a group practice that [which] shares the same
office, the HMO may perform one visit to the site [may be used] for
all physicians or individual providers in the group practice, as well as
for new physicians or individual providers who subsequently join the
group practice. The HMO shall make the site visit assessment [shall be
made] available to the department for review. The HMO shall have a
process to track the opening of new physician and individual provider
offices. The HMO shall perform a site visit of each new office site of
primary care physicians and individual primary care providers, obste-
trician-gynecologists, primary care dentists, and high-volume behav-
ioral health physicians or individual providers as they open.

(v) Site visits shall consist of an evaluation of the
site’s accessibility, appearance, appointment availability, and space,
using standards approved by the HMO. If a physician or individual
provider offers services that require certification or licensure, such as
laboratory or radiology services, the physician or individual provider
shall have the current certification or licensure available for review at
the site visit. In addition, as a result of the site visits, the HMO [it] shall
determine [be determined] whether the site conforms to the HMO’s
standards for record organization, documentation, and confidentiality
practices. Should the site not conform to the HMO’s standards, the
HMO shall require a corrective action plan and perform a follow-up
site visit every six months until the site complies with the standards.
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(D) The HMO shall have written procedures for recre-
dentialing physicians and individual providers at least every three years
through a process that updates information obtained in initial creden-
tialing [, including professional liability coverage. The process shall
also consider performance indicators for primary care and high-volume
individual behavioral health care providers, including enrollee com-
plaints and information from quality improvement activities].

(i) Recredentialing will include a current and signed
attestation that must be completed within 180 days prior to the date
the credentialing committee deems a physician or individual provider
eligible for recredentialing with the following factors:

(I) reasons for any inability to perform the es-
sential functions of the position, with or without accommodation;

(II) lack of current illegal drug use;

(III) history of loss or limitation of privileges or
disciplinary activity;

(IV) current professional liability insurance cov-
erage; and

(V) correctness and completeness of the applica-
tion.

(ii) Recredentialing procedures must be completed
within 180 days prior to the date the credentialing committee deems a
physician or individual provider eligible for recredentialing and shall
include [, but not be limited to,] the following processes:

(I) [(i)] Reverification of the following from the
primary sources [and in accordance with the same verification time
limit as for the initial credentialing process specified in subparagraph
(C) of this paragraph]:

(-a-) [(I)] Licensure and information on sanc-
tions or limitations on licensure;

(-b-) [(II)] Board certification:

(-1-) [(-a-)] if the physician or indi-
vidual provider was due to be recertified; or

(-2-) [(-b-)] if the physician or in-
dividual provider indicates that he or she has become board certified
since the last time he or she was credentialed or recredentialed; and

(-c-) [(III)] Drug Enforcement Agency
(DEA) or Department of Public Safety (DPS) Controlled Substances
Registration Certificate, if applicable. These may be reverified by any
one of the following means:

(-1-) [(-a-)] copy of the DEA or
DPS certificate;

(-2-) [(-b-)] visual inspection of the
original certificate;

(-3-) [(-c-)] confirmation with
DEA or DPS;

(-4-) [(-d-)] entry in the National
Technical Information Service database; or

(-5-) [(-e-)] entry in the American
Medical Association Physician MasterFile [Master File].

(II) [(ii)] Review of updated [Updated] history
of professional liability claims [, and sanction and restriction informa-
tion from Medicare and Medicaid] in accordance with the verification
sources and time limits specified in subparagraph (C)(iii) of this para-
graph.

(E) The credentialing process for institutional providers
shall include the following:

(i) Evidence of state licensure;

(ii) Evidence of Medicare certification;

(iii) Evidence of other applicable state or federal re-
quirements, e.g., Bureau of Radiation Control certification for diagnos-
tic imaging centers, [Texas Mental Health and Mental Retardation] cer-
tification for community mental health centers from the Texas Depart-
ment of Mental Health and Mental Retardation or its successor agency,
CLIA (Clinical Laboratory Improvement Amendments of 1988) certi-
fication for laboratories;

(iv) Evidence of accreditation by a national accred-
iting body, as applicable; the HMO shall determine which national
accrediting bodies are appropriate for different types of institutional
providers. The HMO’s written policies [policy] and procedures must
state which national accrediting bodies it accepts;

(v) Evidence of on-site evaluation of the institutional
provider against the HMO’s written standards for participation if the
provider is not accredited by the national accrediting body required by
the HMO.

(F) The HMO procedures shall provide for recredential-
ing of institutional providers at least every three years through a process
that updates information obtained for initial credentialing as set forth
in subparagraph (E)(i)-(iv) [(E)(i)-(v)] of this paragraph.

(G) (No change.)

(5) Site visits for cause.

(A) The HMO shall have procedures for detecting defi-
ciencies subsequent to the initial site visit. When the HMO identifies
new deficiencies, the HMO shall reevaluate the site and institute ac-
tions for improvement.

(B) An HMO may conduct a site visit to the office of
any physician or provider at any time for cause. The HMO shall con-
duct the site visit to evaluate the complaint or other precipitating event,
which [shall be conducted by appropriate personnel and] may include
[, but not be limited to,] an evaluation of any facilities or services re-
lated [relating] to the complaint or event and an evaluation of medical
records, equipment, space, accessibility, appointment availability, or
confidentiality practices, as appropriate.

(6) Peer Review. The QI [quality improvement] program
shall provide for a [an effective] peer review procedure for physicians
and individual providers, as required in the Medical Practice Act,
Chapters 151-164, Occupations Code. The HMO shall designate
a credentialing committee that uses a peer review process to make
recommendations regarding credentialing decisions.

(7) Delegation of Credentialing.

(A) If the HMO delegates credentialing functions to
other entities, it shall have:

(i) a process for developing delegation criteria and
for performing pre-delegation and annual audits;

(ii) a delegation agreement;

(iii) a monitoring plan; and

(iv) a procedure for termination of the delegation
agreement for non-performance.

(B) If the HMO delegates credentialing functions to an
entity accredited by the NCQA, the annual audit of that entity is not
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required for the function(s) listed in the NCQA accreditation; however,
evidence of this accreditation shall be made available to the department
for review.

(C) The HMO shall maintain:

(i) documentation of pre-delegation and annual au-
dits;

(ii) executed delegation agreements;

(iii) semi-annual reports received from the dele-
gated entities;

(iv) evidence of evaluation of the reports;

(v) current rosters or copies of signed contracts with
physicians and individual providers who are affected by the delegation
agreement; and

(vi) documentation of ongoing monitoring and shall
make it available to the department for review.

(D) Credentialing files maintained by the other entities
to which the HMO has delegated credentialing functions shall be made
available to the department for examination upon request.

(E) In all cases, the HMO shall maintain the right to
approve credentialing, suspension, and termination of physicians and
providers.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406528
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER V. STANDARDS FOR
COMMUNITY MENTAL HEALTH CENTERS
28 TAC §§11.2101 - 11.2103

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make

prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
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and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2101. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise. Community Health Maintenance Organization (CHMO)--An
entity created under the authority of Section 534.101, Health and
Safety Code, by one or more community centers as defined by
Section 534.001, Health and Safety Code, and authorized by the Texas
Department of Insurance to provide a limited health care service plan
as defined in [Article 20A.02(l),] Insurance Code §843.002(18).

§11.2102. General Provisions.

(a) (No change.)

(b) Each CHMO shall provide coverage for work in progress
and must clearly specify that the enrollee must agree to have the work
completed by a participating provider in the HMO delivery network, as
defined under [Article 20A.02(w)] Insurance Code §843.002(15), or as
otherwise arranged by the limited service HMO.

§11.2103. Requirements for Issuance of Certificate of Authority to a
CHMO.

(a) Prior to obtaining a certificate of authority under Section
534.101, Health and Safety Code (concerning Health Maintenance Or-
ganizations Certificate of Authority), an applicant CHMO must comply
with each requirement for the issuance of a certificate of authority im-
posed on a limited health care service plan under [the] Insurance Code
Chapters [Chapter] 20A and 843; [Chapter 11 of] this chapter [title
(relating to Health Maintenance Organizations)]; and applicable insur-
ance laws and regulations of this state.

(b) A CHMO with a certificate of authority must comply with
all the appropriate requirements that a limited health care service plan
must comply with under [the] Insurance Code Chapters [, Chapter] 20A
and 843; [Chapter 11 of] this chapter [title]; and applicable insurance
laws and regulations of this state to maintain a certificate of authority.
A CHMO shall be subject to the same statutes and rules as a limited
service HMO and considered a limited service HMO for purposes of
regulation and regulatory enforcement.

(c) Nothing in this subchapter precludes one or more com-
munity centers from forming a nonprofit corporation under §162.001
[Section 5.01], Medical Practice Act , Chapters 151- 164, Occupations
Code [(Article 4495b, Vernon’s Texas Civil Statutes)], to provide ser-
vices on a risk-sharing or capitated basis as permitted under [Article
21.52F] Insurance Code Chapter 844.

(d) This subchapter does not apply to an activity exempt
from regulation under [Article 20A.26(f)] Insurance Code §§843.051,
843.053, 843.073, and 843.318.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406529
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER W. SINGLE SERVICE HMOS
28 TAC §§11.2200, 11.2201, 11.2203, 11.2204, 11.2207,
11.2208

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
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choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2200. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) (No change.)

(2) CDT--The current dental terminology [users] manual
developed and revised periodically by the ADA.

(3) - (5) (No change.)

(6) Insurer--An insurance company, a group hospital ser-
vice corporation operating under Chapter 842 [20] of the Texas Insur-
ance Code, a fraternal benefit society operating under Chapter 885 [10]
of the Code, or a stipulated premium insurance company operating un-
der Chapter 884 [22] of the Code.

(7) (No change.)

(8) Point-of-service plan--A plan provided through a con-
tractual arrangement under which indemnity benefits for the cost of

dental care services other than emergency care or emergency dental
care are provided by an insurer in conjunction with corresponding ben-
efits arranged or provided by an HMO that provides dental benefits
and under which an enrollee may choose to obtain benefits or services
under either the indemnity plan or the HMO plan in accordance with
specific provisions of Insurance Code §843.112[, Article 20A.38].

(9) (No change.)

§11.2201. General Provisions.

(a) Each single service HMO shall provide uniquely described
services with any corresponding copayments for each covered service
and benefit and shall provide a single health care service plan as defined
under Insurance Code §843.002(26)[, Article 20A.02(y)]. Each single
service HMO must comply with all requirements for a single health
care service plan specified in this subchapter.

(b) Each single service HMO schedule of enrollee copayments
shall specify an appropriate description of covered services and bene-
fits and may specify recognized procedure codes or other information
which is used for the purpose of maintaining a statistical reporting sys-
tem, as required under §11.1606 of this title (relating to Organization
of an HMO[ and Service Area]).

(c) Each single service HMO evidence of coverage shall in-
clude a glossary of terminology [defining the terms], including [but
not limited to,] such terms used in the evidence of coverage required
by §11.501 of this title (relating to Forms Which Must be Approved
Prior to Use [Evidence of Coverage]). Such glossary shall be included
in the information to prospective and current group contract holders
and enrollees, as required under Insurance Code §843.201[ , Article
20A.11].

(d) (No change.)

§11.2203. Minimum Standards, Dental Care Services and Benefits.

(a) (No change.)

(b) Each single service HMO evidence of coverage providing
coverage for dental care services shall provide benefits for covered den-
tal treatment in progress and may, if clearly disclosed, require the en-
rollee to have such treatment completed by a participating provider in
the Health Maintenance Organization Delivery Network, as defined un-
der Insurance Code §843.002(15) [Article 20A.02(w)], or as otherwise
arranged by the single service HMO.

(c) Each single service HMO evidence of coverage providing
coverage for dental care services and benefits shall offer services for
the purposes of preventing, alleviating, curing, or healing dental dis-
ease, including dental caries and periodontal [peridontal] disease. Such
services may include an infection control (sterilization) fee. Single ser-
vice HMOs providing coverage for dental care services shall offer cov-
erage for the following primary and preventive services provided by
a general dentist or hygienist, as applicable: office visit-during and
after regularly scheduled hours; oral evaluations; x-rays; bitewings;
panoramic film; dental prophylaxis (adult and child); topical fluoride
treatment for children; dental sealants for children; amalgam fillings
(one, two, three and four or more surface, primary and permanent-in-
cluding polishing); anterior resin fillings (one, two, three and four or
more surface or involving incisal angle, primary and permanent-includ-
ing polishing); simple oral extractions; surgical incision and drainage
of abscess-intraoral soft tissue; and palliative (emergency) treatment of
dental pain.

(d) Each single service HMO evidence of coverage providing
coverage for dental care services and benefits may include an infec-
tion control (sterilization) fee, and may provide secondary dental care
services and benefits, including[, but not limited to,] posterior resin
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restorations, one, two, three and four or more surface (to include pol-
ishing); crowns and crown recementation; composite resin crowns, an-
terior-primary; sedative fillings; core buildup, including any pins, and
pin retention; pulp cap (direct and indirect); therapeutic pulpotomy;
root canal therapy, anterior, bicuspid and molar; gingival curettage; os-
seous surgery; periodontal scaling and root planing; periodontal main-
tenance procedures; complete denture (maxillary and mandibular); par-
tial denture (maxillary and mandibular); root removal-exposed roots;
surgical removal of erupted tooth requiring elevation of mucoperiosteal
flap and removal of bone and/or section of tooth; removal of impacted
tooth (soft tissue and completely bony); tooth reimplantation and/or
stabilization of accidentally evulsed or displaced tooth and/or alveo-
lus; alveoplasty; occlusal guard (bruxism appliance); or orthodontia.

(e) (No change.)

§11.2204. Minimum Standards, Vision Care Services and Benefits.

(a) Each single service HMO evidence of coverage provid-
ing vision care services and benefits shall provide the following as
covered primary and preventive vision services: comprehensive eye
examination to include medical history; visual acuities, with correc-
tion (distance and near), without correction (distance and near); cover
test at 20 feet and at 16 inches; versions; external examination of the
eye lids, cornea, conjunctiva, pupillary reaction (neurological integrity)
and muscle function; binocular measurements for far and near; inter-
nal eye examination (ophthalmoscopy); autorefraction/refraction (far
point and near point); tonometry (reasonable attempt or equivalent test-
ing if contraindicated); retinoscopy; biomicroscopy; intraocular pres-
sure-glaucoma test; slit lamp examination; and urgent care as defined
in §11.2 [§11.2(46)] of this title (relating to Definitions).

(b) A single service HMO evidence of coverage providing vi-
sion care services and benefits may provide coverage for secondary vi-
sion care services which include[, but are not limited to,] contact lens
examination; fitting; training; follow-up visits, or eye glasses.

§11.2207. Quality Improvement Structure and Program for Single
Service HMOs.

(a) A single service HMO shall develop and maintain an on-
going quality improvement (QI) program designed to objectively and
systematically monitor and evaluate the quality and appropriateness of
care and services and to pursue opportunities for improvement.

(b) The governing body is ultimately responsible for the QI
program. The governing body shall:

(1) appoint a QI committee (QIC) that shall include prac-
ticing physicians, individual providers and at least one enrollee from
throughout the HMO’s service area. For purposes of this section, the
enrollee appointed to the committee may not be an employee of the
HMO;

(2) approve the QI program;

(3) approve an annual QI plan;

(4) meet no less than annually to receive and review reports
of the QIC or group of committees and take action when appropriate;
and

(5) review the annual written report on the QI program.

(c) The QIC shall evaluate the overall effectiveness of the QI
program.

(1) The QIC may delegate QI activities to other commit-
tees that may, if applicable, include practicing physicians and individ-
ual providers, and enrollees from the service area.

(A) All committees shall collaborate and coordinate ef-
forts to improve the quality, availability, and accessibility of health care
services .

(B) All committees shall meet regularly and report the
findings of each meeting, including any recommendations, in writing
to the QIC.

(C) If the QIC delegates any QI activity to any subcom-
mittee, then the QIC must establish a method to oversee each subcom-
mittee.

(2) The QIC shall use multidisciplinary teams, when indi-
cated, to accomplish QI program goals.

(d) The QI program for single service HMOs shall be continu-
ous and comprehensive, addressing both the quality of clinical care and
the quality of services. The HMO shall dedicate adequate resources,
such as personnel and information systems, to the QI program.

(1) Written description. The QI program shall include a
written description of the QI program that outlines program organiza-
tional structure, functional responsibilities, and meeting frequency.

(2) Work plan. The QI program shall include an annual QI
work plan designed to reflect the type of services and the population
served by the HMO in terms of age groups, disease categories, and
special risk status, as applicable. The work plan shall include:

(A) Objective and measurable goals; planned activities
to accomplish the goals; time frames for implementation; responsible
individuals; and evaluation methodology.

(B) The work plan shall address each program area, in-
cluding:

(i) Network adequacy, which includes availability
and accessibility of care, including assessment of open/closed physi-
cian and individual provider panels;

(ii) Continuity of health care and related services,
as applicable;

(iii) Clinical studies;

(iv) The adoption and use of current profession-
ally-recognized clinical practice guidelines, or, in the absence of
current professionally-recognized clinical practice guidelines for
particular practice areas or conditions, those developed by the health
plan that:

(I) are approved by participating physicians and
individual providers;

(II) are communicated to physicians and individ-
ual providers; and

(III) include preventive health services.

(v) Enrollee, physician, and individual provider sat-
isfaction;

(vi) The complaint and appeal process, complaint
data, and identification and removal of communication barriers that
may impede enrollees, physicians and providers from effectively mak-
ing complaints against the HMO;

(vii) Preventive health care through health promo-
tion and outreach activities:

(viii) Claims payment processes, as applicable;

(ix) Contract monitoring, including delegation over-
sight and compliance with filing requirements;
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(x) Utilization review processes, as applicable;

(xi) Credentialing;

(xii) Member services; and;

(xiii) Pharmacy services, including drug utilization.

(3) Evaluation. The QI program shall include an annual
report on the QI program, which includes completed activities, trend-
ing of clinical and service goals, analysis of program performance, and
conclusions.

(4) Credentialing. An HMO shall implement a docu-
mented process for selection and retention of contracted physicians
and providers, which includes the following elements, as applicable:

(A) The HMO’s policies and procedures shall clearly
indicate the physician or individual provider directly responsible for
the credentialing program and shall include a description of his or her
participation.

(B) HMOs shall develop written criteria for credential-
ing of physicians and providers and written procedures for verifica-
tions.

(i) The HMO shall credential all physicians and
providers including advanced practice nurses and physician assistants,
if they are listed in the provider directory. An HMO shall credential
each physician and individual provider who is a member of a
contracting group, such as an independent practice association or
medical group.

(ii) Policies and procedures must include the follow-
ing physicians’ and providers’ rights:

(I) the right to review information submitted to
support the credentialing application;

(II) the right to correct erroneous information;

(III) the right, upon request, to be informed of
the status of the credentialing or recredentialing application; and

(IV) the right to be notified of these rights.

(iii) An HMO is not required to credential:

(I) hospital-based physicians or individual
providers, including advanced practice nurses and physician assistants
unless listed in the provider directory;

(II) individual providers who furnish services
only under the direct supervision of a physician or another individual
provider except as specified in clause (i) of this subparagraph;

(III) students, residents, or fellows;

(IV) pharmacists; or

(V) opticians.

(iv) An HMO must complete the initial credential-
ing process, including application, verification of information, and a
site visit (if applicable), before the effective date of the initial contract
with the physician or provider.

(v) Policies and procedures shall include a provision
that applicants be notified of the credentialing or recredentialing deci-
sion no later than 60 calendar days after the credentialing committee’s
decision.

(vi) An HMO shall have written policies and pro-
cedures for suspending or terminating affiliation with a contracting

physician or provider, including an appeals process, pursuant to Insur-
ance Code §§843.306 - 843.309.

(vii) The HMO shall have a procedure for the ongo-
ing monitoring of physician and provider performance between periods
of recredentialing and shall take appropriate action when it identifies
occurrences of poor quality. Monitoring shall include:

(I) Medicare and Medicaid sanctions: the HMO
must determine the publication schedule or release dates applicable
to its physician and provider community; the HMO is responsible for
reviewing the information within 30 calendar days of its release;

(II) Information from state licensing boards re-
garding sanctions or licensure limitations; and

(III) Complaints.

(viii) The HMO’s procedures shall ensure that se-
lection and retention criteria do not discriminate against physicians
or providers who serve high-risk populations or who specialize in the
treatment of costly conditions. Procedures shall also include a pro-
vision that credentialing and recredentialing decisions are not based
solely on an applicant’s race, ethnic/national identity, gender, age, sex-
ual orientation, or the types of procedures or types of patients.

(ix) The HMO shall have a procedure for notify-
ing licensing or other appropriate authorities when a physician’s or
provider’s affiliation is suspended or terminated due to quality of care
concerns.

(C) Initial credentialing process for physicians and in-
dividual providers shall include the following:

(i) Physicians, advanced practice nurses and physi-
cian assistants shall complete the standardized credentialing appli-
cation adopted in §21.3201 of this title (relating to the Texas Stan-
dardized Credentialing Application for Physicians, Advanced Practice
Nurses and Physician Assistants) and individual providers shall com-
plete an application which includes a work history covering at least
five years, a statement by the applicant regarding any limitations in
ability to perform the functions of the position, history of loss of li-
cense and/or felony convictions; and history of loss or limitation of
privileges, sanctions or other disciplinary activity, lack of current il-
legal drug use, current professional liability insurance coverage infor-
mation, and information on whether the individual provider will ac-
cept new patients from the HMO. This does not preclude an HMO
from using the standardized credentialing application form specified
in §21.3201 of this title for credentialing of individual providers. The
completion date on the application shall be within 180 calendar days
prior to the date the credentialing committee deems a physician or in-
dividual provider eligible for initial credentialing.

(ii) The HMO shall verify the following from pri-
mary sources and shall include evidence of verification in the creden-
tialing files:

(I) A current license to practice in the State of
Texas and information on sanctions or limitations on licensure. The
primary source for verification shall be the state licensing agency or
board for Texas, and the license and sanctions must be verified within
180 calendar days prior to the date the credentialing committee deems
a physician or individual provider eligible for initial credentialing. The
license must be in effect at the time of the credentialing decision.

(II) Education and training, including evidence
of graduation from an appropriate professional school and comple-
tion of a residency or specialty training, if applicable. Primary source
verification shall be sought from the appropriate schools and train-
ing facilities or the American Medical Association MasterFile. If the
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state licensing board, agency, or specialty board verifies education and
training with the physician’s or individual provider’s schools and fa-
cilities, evidence of current state licensure or board certification shall
also serve as primary source verification of education and training.

(III) Board certification, if the physician or indi-
vidual provider indicates that he/she is board certified on the appli-
cation. The HMO may obtain primary source verification from the
American Board of Medical Specialties Compendium, the American
Osteopathic Association, the American Medical Association Master-
File, or from the specialty boards, and the HMO must use the most
recent available source.

(IV) Valid Drug Enforcement Agency (DEA) or
Department of Public Safety (DPS) Controlled Substances Registra-
tion Certificate, if applicable. These must be in effect at the time of
the credentialing decision, and the HMO may verify them by any one
of the following means:

(-a-) copy of the DEA or DPS certificate;
(-b-) visual inspection of the original certifi-

cate;
(-c-) confirmation with DEA or DPS;
(-d-) entry in the National Technical Informa-

tion Service database; or
(-e-) entry in the American Medical Associ-

ation Physician MasterFile.

(iii) The HMO shall verify within 180 calendar days
prior to the date of the credentialing decision and shall include in the
physician’s or individual provider’s credentialing file the following:

(I) Past five-year history of professional liability
claims that resulted in settlements or judgments paid by or on behalf
of the physician or individual provider, which the HMO may obtain
from the professional liability carrier or the National Practitioner Data
Bank;

(II) Information on previous sanction activity by
Medicare and Medicaid which the HMO may obtain from one of the
following:

(-a-) National Practitioner Data Bank;
(-b-) Cumulative Sanctions Report available

over the internet;
(-c-) Medicare and Medicaid Sanctions and

Reinstatement Report distributed to federally contracting HMOs;
(-d-) state Medicaid agency or intermediary

and the Medicare intermediary;
(-e-) Federation of State Medical Boards;
(-f-) Federal Employees Health Benefits Pro-

gram department record published by the Office of Personnel Manage-
ment, Office of the Inspector General;

(-g-) entry in the American Medical Associ-
ation Physician MasterFile.

(iv) The HMO shall perform a site visit to the of-
fices of each primary care physician or individual provider, obstetri-
cian-gynecologist, primary care dentist, and high-volume behavioral
health physician or individual provider as part of the initial creden-
tialing process. In addition, the HMO shall have written procedures
for determining high-volume behavioral health physicians and individ-
ual providers. If physicians or individual providers are part of a group
practice that shares the same office, the HMO may perform one visit to
the site for all physicians or individual providers in the group practice,
as well as for new physicians or individual providers who subsequently
join the group practice. The HMO shall make the site visit assessment
available to the department for review. The HMO shall have a process
to track the opening of new physician or individual provider offices.

The HMO shall perform a site visit of each new office site of primary
care physicians and individual providers, obstetrician-gynecologists,
primary care dentists, and high-volume behavioral health physicians
or individual providers as they open.

(v) Site visits shall consist of an evaluation of the
site’s accessibility, appearance, appointment availability, and space,
using standards approved by the HMO. If a physician or individual
provider offers services that require certification or licensure, such as
laboratory or radiology services, the physician or individual provider
shall have the current certification or licensure available for review
at the site visit. In addition, as a result of the site visits, the HMO
shall determine whether the site conforms to the HMO’s standards
for record organization, documentation, and confidentiality practices.
Should the site not conform to the HMO’s standards, the HMO shall
require a corrective action plan and perform a follow-up site visit every
six months until the site complies with the standards.

(D) The HMO shall have written procedures for recre-
dentialing physicians and individual providers at least every three years
through a process that updates information obtained in initial creden-
tialing.

(i) Recredentialing will include a current and signed
attestation that must be completed within 180 days prior to the date
the credentialing committee deems a physician or individual provider
eligible for recredentialing with the following factors:

(I) reasons for any inability to perform the es-
sential functions of the position, with or without accommodation;

(II) lack of current illegal drug use;

(III) history of loss or limitation of privileges or
disciplinary activity;

(IV) current professional liability insurance cov-
erage; and

(V) correctness and completeness of the applica-
tion.

(ii) Recredentialing procedures must be completed
within 180 days prior to the date the credentialing committee deems a
physician or individual provider eligible for recredentialing and shall
include the following processes:

(I) Reverification of the following from the pri-
mary sources:

(-a-) Licensure and information on sanctions
or limitations on licensure;

(-b-) Board certification:

(-1-) if the physician or individual
provider was due to be recertified; or

(-2-) if the physician or individual
provider indicates that he or she has become board certified since the
last time he or she was credentialed or recredentialed; and

(-c-) Drug Enforcement Agency (DEA) or
Department of Public Safety (DPS) Controlled Substances Registra-
tion Certificate, if applicable. These may be reverified by any one of
the following means:

(-1-) copy of the DEA or DPS cer-
tificate;

(-2-) visual inspection of the origi-
nal certificate;

(-3-) confirmation with DEA or
DPS;
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(-4-) entry in the National Techni-
cal Information Service database; or

(-5-) entry in the American Medi-
cal Association Physician MasterFile.

(II) Review of updated history of professional li-
ability claims, and sanction and restriction information from Medicare
and Medicaid in accordance with the verification sources and time lim-
its specified in subparagraph (C)(iii) of this paragraph.

(E) The credentialing process for institutional providers
shall include the following:

(i) Evidence of state licensure;

(ii) Evidence of Medicare certification;

(iii) Evidence of other applicable state or federal re-
quirements, e.g., Bureau of Radiation Control certification for diag-
nostic imaging centers, certification for community mental health cen-
ters from Texas Mental Health and Mental Retardation or its succes-
sor agency, CLIA (Clinical Laboratory Improvement Amendments of
1988) certification for laboratories;

(iv) Evidence of accreditation by a national accred-
iting body, as applicable; the HMO shall determine which national
accrediting bodies are appropriate for different types of institutional
providers. The HMO’s written policies and procedures must state
which national accrediting bodies it accepts;

(v) Evidence of on-site evaluation of the institu-
tional provider against the HMO’s written standards for participation
if the provider is not accredited by the national accrediting body
required by the HMO.

(F) The HMO’s procedures shall provide for recreden-
tialing of institutional providers at least every three years through a
process that updates information obtained for initial credentialing as
set forth in subparagraph (E)(i)-(iv) of this paragraph.

(G) Under Insurance Code Article 20A.39, the stan-
dards adopted in this paragraph must comply with the standards pro-
mulgated by the National Committee for Quality Assurance (NCQA)
to the extent that those standards do not conflict with other laws of the
state. Therefore, if the NCQA standards change and there is a differ-
ence between the standards specified in this paragraph and the NCQA
standards, the NCQA standards shall prevail to the extent that those
standards do not conflict with the other laws of this state.

(5) Site Visits for Cause.

(A) The HMO shall have procedures for detecting de-
ficiencies subsequent to the initial site visit. When the HMO identifies
new deficiencies, the HMO shall reevaluate the site and institute ac-
tions for improvement.

(B) An HMO may conduct a site visit to the office of
any physician or provider at any time for cause. The HMO shall con-
duct the site visit to evaluate the complaint or other precipitating event,
which may include an evaluation of any facilities or services related
to the complaint or event and an evaluation of medical records, equip-
ment, space, accessibility, appointment availability, or confidentiality
practices, as appropriate.

(6) Peer Review. The QI program shall provide for a peer
review procedure for physicians and individual providers, as required
in the Medical Practice Act, Chapters 151-164, Occupations Code.
The HMO shall designate a credentialing committee that uses a peer
review process to make recommendations regarding credentialing de-
cisions.

(7) Delegation of Credentialing.

(A) If the HMO delegates credentialing functions to
other entities, it shall have:

(i) a process for developing delegation criteria and
for performing pre-delegation and annual audits;

(ii) a delegation agreement;

(iii) a monitoring plan; and

(iv) a procedure for termination of the delegation
agreement for non-performance.

(B) If the HMO delegates credentialing functions to an
entity accredited by the NCQA, the annual audit of that entity is not
required for the function(s) listed in the NCQA accreditation; however,
evidence of this accreditation shall be made available to the department
for review.

(C) The HMO shall maintain:

(i) documentation of pre-delegation and annual au-
dits;

(ii) executed delegation agreements;

(iii) semi-annual reports received from the dele-
gated entities;

(iv) evidence of evaluation of the reports;

(v) current rosters or copies of signed contracts with
physicians and individual providers who are affected by the delegation
agreement; and

(vi) documentation of ongoing monitoring and shall
make it available to the department for review.

(D) Credentialing files maintained by the other entities
to which the HMO has delegated credentialing functions shall be made
available to the department for examination upon request.

(E) In all cases, the HMO shall maintain the right to
approve credentialing, suspension, and termination of physicians and
providers.

§11.2208. Single Health Care Services Accessibility and Availability.

(a) A single health care service HMO that chooses to offer
to an enrolled population a particular service shall comply with
§11.1607(a) and (e) - (j) of this title (relating to Accessibility and
Availability Requirements). Any single health care service shall be
offered directly by the HMO or by contract.

(b) A sufficient number of participating single health care
physicians or dentists or other individual providers with appropriate
hospital or inpatient facility admitting privileges shall be available
and accessible 24 hours per day, seven days per week, within the
HMO’s service area, to ensure availability and accessibility of care,
including inpatient admissions and care, as appropriate.

(c) A single health care service HMO offering a service re-
quiring inpatient status for the management of a single health care
condition shall provide for the appropriate inpatient facility according
to the need by contracting with one or more general, or special hospi-
tals; or home and community support services agencies for outpatient
services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406530
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER X. PROVIDER SPONSORED
ORGANIZATIONS
28 TAC §§11.2303, 11.2311, 11.2314

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner

shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2303. Application for Certificate of Authority.
(a) (No change.)

(b) Prior to obtaining a certificate of authority under [the] In-
surance Code, Chapter 20A, an applicant PSO must comply with each
requirement for the issuance of a certificate of authority imposed on an
HMO under [the] Insurance Code, Chapters [Chapter] 20A and 843, 28
Texas Administrative Code Chapter 11 and other applicable insurance
laws and regulations of this state except where preempted by federal
law.

(c) An applicant for a certificate of authority for a PSO shall
complete and file with the department the application form for a health
maintenance organization adopted by reference under §11.1001 of this
title (relating to Required Forms[ Adopted by Reference]) and the Fi-
nancial Plan required by §11.2304 of this title (relating to Financial
Plan Requirement).

§11.2311. Dissolution; Liquidation; Rehabilitation.
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Any dissolution, liquidation, rehabilitation, supervision or conserva-
tion of an entity licensed under this subchapter shall be handled as pro-
vided in Insurance Code Articles[, Article] 21.28 and[,] 21.28-A and
§§843.463 and 843.407 [20A.31].

§11.2314. Suspension or Revocation of Certificate of Authority.

The commissioner, after notice and opportunity for hearing, may sus-
pend or revoke any certificate of authority issued to a PSO, if the com-
missioner finds that the PSO is insolvent or that any of the conditions
described in Insurance Code §843.461[, Article 20A.20] exist.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406531
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER Y. LIMITED SERVICE HMOS
28 TAC §§11.2402, 11.2405, 11.2406

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law

and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2402. General Provisions.

(a) Each limited service HMO shall provide uniquely-de-
scribed services with any corresponding copayments for each covered
service and benefit and shall provide a limited health care service plan
as defined under Insurance Code §843.002 [Article 20A.02(l)]. Each
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limited service HMO must comply with all requirements for a limited
health care service plan specified in this subchapter.

(b) Each limited service HMO schedule of enrollee copay-
ments shall specify an appropriate description of covered services
and benefits and may specify recognized procedure codes or other
information [which is] used for [the purpose of] maintaining a
statistical reporting system, as required under §11.1902 of this title
(relating to Quality Improvement Program for Basic and Limited
Services HMOs [§11.1606 of this title (relating to Organization of an
HMO and Service Area]).

(c) Each limited HMO evidence of coverage shall include a
glossary of terminology [defining the terms], including [but not limited
to,] such terms used in the evidence of coverage required by §11.501
of this title (relating to Forms Which Must be Approved Prior to Use
[Evidence of Coverage]). Such glossary shall be included in the infor-
mation to prospective and current group contract holders and enrollees,
as required under Insurance Code §843.201 [Article 20A.11].

(d) (No change.)

§11.2405. Minimum Standards, Mental Health and Chemical Depen-
dency Services and Benefits.

(a) Each limited service HMO evidence of coverage providing
coverage for mental health/chemical dependency services and benefits
shall cover, in accord with the limited service HMO’s standards of med-
ical necessity, court ordered mental health/chemical dependency treat-
ment and may, if clearly disclosed, require the enrollee to have such
treatment completed by a participating provider in the Health Main-
tenance Organization Delivery Network, as defined under Insurance
Code §843.002 [Article 20A.02(w)], or as otherwise arranged by the
limited service HMO.

(b) Each limited service HMO evidence of coverage providing
coverage for mental health/chemical dependency services and benefits
shall provide primary mental health/chemical dependency services and
benefits, including[, but not limited to]:

(1) - (2) (No change.)

(3) Treatment of chemical dependency [that shall be pro-
vided] in accord with the levels of care and clinical criteria specified in
§§3.8001, [28 TAC ((§3.8001] et seq. of this title (relating to Standards
for Reasonable Cost Control and Utilization Review for Chemical De-
pendency Treatment Centers).

(4) (No change.)

(c) (No change.)

§11.2406. Minimum Standards, Long Term Care Services and Ben-
efits.

Each limited service HMO evidence of coverage providing long-term
care services and benefits shall comply with Insurance Code Arti-
cle 3.70-12 and §§3.3801, et seq. of this title (relating to Standards
for Long-Term Care Insurance Coverage Under Individual and Group
Policies).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406532

Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER Z. POINT-OF-SERVICE
RIDERS
28 TAC §§11.2501 - 11.2503

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
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commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and
§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2501. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meaning, unless the context indicates otherwise.

(1) (No change.)

(2) Corresponding benefits--Benefits provided under a
point-of-service (POS) rider or the indemnity portion of a point-of-ser-
vice (POS) plan, as defined in Article [Articles] 3.64(a)(4) and
§843.108 [20A.02(bb)] of the Code, that conform to the nature and
kind of coverage provided to an enrollee under the HMO portion of a
point-of-service plan.

(3) - (13) (No change.)

§11.2502. Issuance of Point-of-service Riders.
An HMO may issue a POS rider plan only if the HMO meets all of the
applicable requirements set forth in this section.

(1) Solvency of HMOs Issuing Point-of-service Rider
Plans.

(A) For HMOs that have been licensed for at least one
calendar year, the HMO shall maintain a net worth of at least the sum
of:

(i) the greater of:

(I) the minimum net worth required by the Code
for that HMO; or

(II) 100% of the authorized control level of risk-
based capital as set forth in §11.809 of this title (relating to Risk-Based
Capital for HMOs and Insurers Filing the NAIC Health Blank); and

(ii) (No change.)

(B) - (E) (No change.)

(2) - (5) (No change.)

§11.2503. Coverage Relating to POS Rider Plans.

(a) - (c) (No change.)

(d) An HMO that issues or offers to issue a POS rider plan is
subject, to the same extent as the HMO is subject in issuing any other
health plan product, to all applicable provisions of Chapters [Chapter]
20A and 843, and Articles 21.21, 21.21A [21.21-A], 21.21-1, 21.21-2,
21.21-5 and 21.21-6 of the Code.

(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406533
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER AA. DELEGATED ENTITIES
28 TAC §11.2601, §11.2602

The amendments and new sections are proposed pursuant
to Insurance Code §§843.080, 843.082, 843.083, 843.102,
843.151, and 843.404; Articles 20A.09N, 20A.18C, 20A.39,
21.53D (Obstetrical care), 21.53F (Children’s benefits), 21.53F
(Telemedicine), 21.53K, 21.53L, 21.53M, 21.58D, 26.04, and
§36.001. Section 843.080 provides that the commissioner may
promulgate reasonable rules that the commissioner considers
necessary for the proper administration of Chapter 843 to
require a health maintenance organization, after receiving its
certificate of authority, to submit modifications or amendments
to the operations or documents described in §§843.078 and
843.079 to the commissioner, for the commissioner’s approval
or only to provide information, before implementing the mod-
ification or amendment or to require the health maintenance
organization to indicate the modifications to the commissioner
at the time of the next site visit or examination. Section 843.082
sets out the determinations the commissioner must make
prior to granting a certificate of authority to an HMO. Section
843.083 sets out the notification and deficiency specification
requirements for plan applications whose defects preclude
issuance of a certificate of authority. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides that the
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commissioner may adopt reasonable rules as necessary and
proper to implement Chapters 843 and 20A, including rules
to prescribe authorized investments for a health maintenance
organization for all investments not otherwise addressed in
Chapter 843; to ensure that enrollees have adequate access to
health care services; to establish minimum physician-to-patient
ratios, mileage requirements for primary and specialty care,
maximum travel time, and maximum waiting time for obtaining
an appointment; and to meet the requirements of federal law
and regulations. Section 843.404 provides that the commis-
sioner may adopt rules or may by rule establish guidelines
requiring a health maintenance organization to maintain a
specified net worth based on the nature and kind of risks the
health maintenance organization underwrites or reinsures; the
premium volume of risks the health maintenance organization
underwrites or reinsures; the composition, quality, duration, or
liquidity of the health maintenance organization’s investment
portfolio; fluctuations in the market value of securities the health
maintenance organization holds; the adequacy of the health
maintenance organization’s reserves; the number of individuals
enrolled by the health maintenance organization; or other
business risks. Article 20A.09N(j) provides the commissioner
shall adopt rules as necessary to implement provisions of HMO
choice of benefits plans. Article 20A.18C(r) provides that the
commissioner shall adopt reasonable rules to implement the
article as it relates to delegation of certain functions by an
HMO. Article 20A.39(a) provides that rules adopted by the
commissioner under §843.102 that relate to implementation and
maintenance by an HMO of a process for selecting and retaining
affiliated physicians and providers to comply with provisions
of Article 20A.39 and standards promulgated by the National
Committee for Quality Assurance, to the extent those standards
do not conflict with other laws of this state. Article 21.53D, §6,
provides the commissioner shall adopt rules as necessary to
implement obstetrical/gynecological care provisions. Article
21.53F, addressing children’s benefits, provides in Section 7
the commissioner may adopt rules as necessary to implement
children’s benefits provisions in the article. Article 21.53F, ad-
dressing telemedicine, provides in Section 6 the commissioner
may adopt rules necessary to implement the article. Article
21.53K, §2, provides the commissioner may adopt rules to
implement the article. Article 21.53L, §4, provides that the
commissioner shall adopt necessary rules to implement phar-
macy benefit card provisions of the article. Article 21.53M, §4,
provides the commissioner may adopt rules to implement the
off-label drug coverage provisions of the article. Article 21.58D
provides the commissioner shall by rule adopt a standardized
form for verification of credentials of professionals named in the
statute and shall consider any credentialing application form
widely used in the state or by the department. Article 26.04
provides that the commissioner shall adopt rules as necessary
to implement Insurance Code 26 and to meet the minimum
requirements of federal law and regulations which, for large and
small employer health carriers, are contained in HIPAA. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Chapters
843, 844 and 20A, Articles 1.15, 1.16, 1.19, 1.61 3.10, 21.21,
21.21-1, 21.21-2, 21.21-6, 21.52J, 21.52L, 21.53D (Obstet-
rical), 21.53F (Telemedicine), 21.53F (Children’s Benefits),
21.53K, 21.53L, 21.53M, 21.58A, 21.58D, 26.08 and 26.71, and

§822.203; Business and Commerce Code, §35.58; Occupations
Code, §§162.001, 301.152, 301.1525 and 554.004; 42 U.S.C.
§1396(b); and 42 CFR, Chapter 146

§11.2601. General Provisions.

(a) - (b) (No change.)

(c) Applicability to Group Model HMO. This subchapter does
not apply to a group model HMO, as defined by [Texas] Insurance Code
§843.111 [Art. 20A.06A].

§11.2602. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Act--The HMO Act, [Texas] Insurance Code, Chapters
[Chapter] 20A and 843.

(2) - (5) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406534
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
The Texas Department of Insurance proposes repeal of
Subchapter L, §§11.1101 and 11.1102, concerning standard
language for mandatory and other provisions; Subchapter U,
§§11.2001- 11.2006, concerning services; and §11.1608 of
Subchapter Q, concerning designation of obstetrician/gyne-
cologist notice. Repeal of Subchapters L and U is necessary
primarily to improve textual organization within Chapter 11
and increase regulatory efficiency. Some provisions of each
subchapter are transferred to other subchapters to achieve
placement of similar regulatory provisions in closer proximity
to one another, and are published elsewhere in this issue of
the Texas Register; others are deleted as unnecessary or to
eliminate redundancy with substantially similar provisions in
other subchapters. Repeal of §11.1608 of Subchapter Q is
necessary because many of its notice provisions are included
in proposed amended §11.1600(b)(11), published elsewhere
in this issue of the Texas Register. Its repeal will eliminate
unnecessary repetition of regulatory provisions addressing the
same subject matter.

Kim Stokes, Senior Associate Commissioner for the Life, Health
& Licensing Program, has determined that during the first five
years that the proposed repeal is in effect, there will be no fiscal
impact on state or local government as a result of enforcing or
administering the sections. There will be no measurable effect
on local employment or the local economy as a result of the pro-
posal.
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Ms. Stokes also has determined that for each year of the first five
years the repeal of the sections is in effect, the public benefit an-
ticipated as a result of administration and enforcement of the re-
pealed sections will be improved textual organization resulting in
greater regulatory efficiency in administering regulations under
Chapter 11. There is no anticipated economic cost to persons
who are required to comply with the proposed repeal. There is
no anticipated difference in cost of compliance between small
and large businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 13, 2006 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-
1C, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. An additional copy of the comment must
be simultaneously submitted to Kim Stokes, Senior Associate
Commissioner for the Life, Health & Licensing Program , Mail
Code 107-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. A request for a public hearing must
be submitted separately to the Office of Chief Clerk.

SUBCHAPTER L. STANDARD LANGUAGE
FOR MANDATORY AND OTHER PROVISIONS
28 TAC §11.1101, §11.1102

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed pursuant to the Insurance Code
§§843.102, 843.151, and 36.001. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides the commis-
sioner may adopt reasonable rules as necessary and proper
to fully implement Insurance Code Chapters 843 and 20A, as
well as the requirements of federal law and regulations. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed repeal affects regulation pursuant to the following
statutes: RuleStatute Insurance Code, Chapters 843 and 20A,
Articles 20A.09Y, 20A.39, 21.53D, and 21.58D

§11.1101. Purpose.

§11.1102. Hold-Harmless Clause.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406512
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦

SUBCHAPTER Q. OTHER REQUIREMENTS
28 TAC §11.1608

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed pursuant to the Insurance Code
§§843.102, 843.151, and 36.001. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides the commis-
sioner may adopt reasonable rules as necessary and proper
to fully implement Insurance Code Chapters 843 and 20A, as
well as the requirements of federal law and regulations. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The proposed repeal affects regulation pursuant to the following
statutes: RuleStatute Insurance Code, Chapters 843 and 20A,
Articles 20A.09Y, 20A.39, 21.53D, and 21.58D

§11.1608. Designation of Obstetrician/Gynecologist Notice.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406510
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER U. SERVICES
28 TAC §§11.2001 - 11.2006

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed pursuant to the Insurance Code
§§843.102, 843.151, and 36.001. Section 843.102 provides
that the commissioner by rule may establish minimum standards
and requirements for the quality assurance programs of HMOs,
including standards for ensuring availability, accessibility, quality
and continuity of care. Section 843.151 provides the commis-
sioner may adopt reasonable rules as necessary and proper
to fully implement Insurance Code Chapters 843 and 20A, as
well as the requirements of federal law and regulations. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.
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The proposed repeal affects regulation pursuant to the following
statutes: RuleStatute Insurance Code, Chapters 843 and 20A,
Articles 20A.09Y, 20A.39, 21.53D, and 21.58D

§11.2001. Ambulatory Health Care Services.

§11.2002. Emergency Care.

§11.2003. Inpatient Hospital and Medical Services.

§11.2004. Diagnostic and Therapeutic Services.

§11.2005. Optional Services.

§11.2006. Single Health Care Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406511
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER X. CREDENTIALING OF
PHYSICIANS, ADVANCED PRACTICE NURSES
AND PHYSICIAN ASSISTANTS
28 TAC §21.3201

The Texas Department of Insurance proposes amendments to
§21.3201, concerning the Texas Standardized Credential Appli-
cation for physicians, advanced practice nurses and physician
assistants. These amendments are necessary to implement
Insurance Code Article 21.58D, as amended by Acts 2003, 78th
Legislature in §11 of House Bill (HB) 1095. Since September
1, 2001, Article 21.58D has required public or private hospi-
tals, health maintenance organizations (HMOs) and preferred
provider organizations to use standardized forms developed by
the department for the verification of credentials of a physician.
Article 21.58D was amended to include advanced practice
nurses and physician assistants in the group of professionals
whose credentials must be verified, using a standardized form
prescribed by the Department of Insurance (department),
by public or private hospitals, HMOs and preferred provider
organizations. To effect this implementation, this proposed
amendment adds definitions for "advanced practice nurse" and
"physician assistant" to §21.3201. References to "advanced
practice nurse" and "physician assistant" are included where
appropriate to make clear that the department’s standardized
form must be used to verify their credentials, and an effective
date is specified.

Additionally, minor clarification changes are proposed. These in-
clude appropriate renumbering of subsections and paragraphs,
and updating a reference to the chapter of the Insurance Code
that addresses requirements for HMOs. The language in
§21.3201(a) indicating that the department’s form is incorpo-
rated by reference and the description of the form that appeared

at §21.3201(c)(2) are unnecessary and this proposal deletes
them.

Kim Stokes, Senior Associate Commissioner, Life, Health and
Licensing Program, has determined that for each year of the first
five years the proposed amendments will be in effect, there will
be no fiscal impact to state and local governments as a result of
the enforcement or administration of the rule. There will be no
measurable effect on local employment or the local economy as
a result of the proposal.

Ms. Stokes has also determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed sections will be the efficiencies that
result from the use of simplified standard credentialing forms and
increased public confidence in services rendered by advanced
practice nurses and physician assistants with whom hospitals,
HMOs and preferred provider organizations contract. There will
be some minor economic cost to persons required to comply
with the amended rule. Advanced practice nurses and physician
assistants will incur the costs associated with downloading and
completing the credentialing form. However, this cost is a direct
result of the enactment of HB 1095, and therefore not caused by
the adoption of this rule amendment.

The department believes there will be no adverse effect on small
and micro businesses. However, if there is an adverse impact,
it would be the direct result of the enactment of HB 1095, and
therefore not caused by the adoption of these rule amendments.
Waiver or modification of the proposed amendments for small or
micro businesses is not appropriate, because it would establish
disparate standards for large and small businesses that are re-
quired to comply with these statutory requirements, and could
thwart the purpose of the statute.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 13, 2004 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-
2A, Texas Department of Insurance, P. O. Box 149104, Austin,
Texas 78714-9104. An additional copy of the comment must be
simultaneously submitted to Bill Bingham, Deputy for Regulatory
Matters, Life, Health and Licensing Program, Mail Code 107-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing should be submitted
separately to the Office of the Chief Clerk.

The amendments are proposed under the Insurance Code
Articles 20A.39 and 21.58D, and §36.001. Article 20A.39
provides the statutory basis for credentialing of physicians and
providers, and Article 21.58D requires hospitals, HMOs and
preferred provider organizations to use forms prescribed by
the department when verifying the credentials of physicians,
advanced practice nurses and physician assistants. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of this state.

The following sections are affected by this proposal: Insurance
Code Articles 20A.39 and 21.58D, and §36.001

§21.3201. Texas Standardized Credentialing Application for Physi-
cians, Advanced Practice Nurses and Physician Assistants.

(a) Purpose and Applicability. The purpose of this section is to
identify the [adopt a] standardized credentialing application form [as]
required by the Insurance Code Article 21.58D. Hospitals, health main-
tenance organizations, preferred provider benefit plans, and preferred
provider organizations are required to use this form for credentialing
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and recredentialing of physicians, advanced practice nurses and physi-
cian assistants.

(b) Definitions. The following words and terms when used in
this section shall have the following meanings:

(1) Advanced practice nurse--An advanced practice nurse
as that term is defined by Occupations Code §301.152.

(2) [(1)] Credentialing--The process of collecting, assess-
ing, and validating qualifications and other relevant information per-
taining to a physician or provider to determine eligibility to deliver
health care services.

(3) [(2)] Department--Texas Department of Insurance.

(4) [(3)] Health maintenance organization--A health main-
tenance organization as that term is defined by the Insurance Code
§843.002(14) [Article 20A.02(n)].

(5) [(4)] Hospital--A licensed public or private institution
as defined by Chapter 241, Health and Safety Code, and any hospital
owned or operated by state government.

(6) [(5)] Physician--An individual licensed to practice
medicine in this state.

(7) Physician assistant--A person who holds a license is-
sued under Chapter 204, Occupations Code.

(8) [(6)] Preferred provider benefit plan--A plan issued by
an insurer under the Insurance Code Article 3.70-3C.

(9) [(7)] Preferred provider organization--An organization
contracting with an insurer issuing a preferred provider benefit plan
under the Insurance Code Article 3.70-3C, for the purpose of providing
a network of preferred providers.

(10) [(8)] Recredentialing--The periodic process by which:

(A) qualifications of physicians, advanced practice
nurses and physician assistants are reassessed;

(B) performance indicators including utilization and
quality indicators are evaluated; and

(C) continued eligibility to provide services is deter-
mined.

(c) Texas Standardized Credentialing Application.

[(1)] The [Department adopts and incorporates by refer-
ence the] Texas Standardized Credentialing Application shall be used
[for required use] by all hospitals, health maintenance organizations,
preferred provider benefit plan insurers, and preferred provider orga-
nizations for credentialing and recredentialing of physicians, advanced
practice nurses and physician assistants.

[(2) The application consists of three sections. Section I re-
quests personal, professional, and educational information. Section II
consists of disclosure questions on sanctions, professional liability in-
surance, malpractice claims history, criminal/civil history, and ability
to perform job. Section III consists of an Authorization, Acknowledg-
ment, Attestation, and Release form.]

(d) Effective date. The application form is required for initial
credentialing or recredentialing that occurs on or after August 1, 2002
for physicians. The application form is required for advanced practice
nurses and physician assistants for initial credentialing and recreden-
tialing that occurs on or after September 1, 2003.

(e) Availability. This form may be obtained on the Depart-
ment’s Web site at www.tdi.state.tx.us or from the Texas Department
of Insurance, Quality Assurance Section, HMO Division, Mail Code

103-6A, P. O. Box 149104, Austin, Texas, 78714-9104; or by calling
1-800-599-SHOP (1476); in Austin, 305-7211. Reproduction of this
form without any changes is allowed.

(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406546
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 26. SMALL EMPLOYER HEALTH
INSURANCE REGULATIONS
The Texas Department of Insurance proposes amendments to
§§26.4 - 26.11, 26.13, 26.15 - 26.16, 26.18 - 26.20, 26.22, 26.24,
26.26, 26.301 - 26.309, 26.311, 26.312, and new §26.14 and
§26.27, concerning small and large employer health insurance
regulations. This proposal is necessary to implement House
Bills 1211, 1217, and 2969 and Senate Bill 881, enacted by
the 76th Legislature (1999); House Bills 471, 949, 1440, 1676,
and 2382 and Senate Bill 990, enacted by the 77th Legislature
(2001); and House Bills 897 and 1446, and Senate Bills 10 and
541, enacted by the 78th Legislature (2003). The referenced
bills amended provisions of Insurance Code, Chapter 26, to pro-
vide for the availability and affordability of health insurance for
small and large employers; to conform Texas law with updates
to the federal Health Insurance Portability and Accountability Act
of 1996 (HIPAA); and to clarify the scope and meaning of cer-
tain provisions in the rules. In conjunction with the proposed
new sections, the department is proposing the repeal of existing
§26.14 and §26.27, which is published elsewhere in this issue of
the Texas Register.

Proposed §26.4 amends existing and adds new definitions
of terms relating to small and large employer health cover-
age. Proposed §26.5 expands the scope of the chapter in
compliance with HIPAA, and clarifies requirements relating
to minimum group size. Proposed §26.6 revises procedures
and deadlines and adds new procedures for filing certain
certifications. Proposed §26.7 clarifies that health carriers may
require proof of status as a small employer, provides examples
of reasonable and appropriate supporting documentation, and
redefines open enrollment periods in compliance with recent
state legislation. Proposed §26.8 contains minor changes in
compliance with HIPAA as well as new language explaining
a health carrier’s option to terminate coverage due to group
size violations. Proposed §26.9 makes clarifying changes
to language and the example relating to the application of
preexisting conditions. Proposed §26.10 replaces the term
"group size" with "the number of employees and dependents
of a small employer." Proposed §26.11 revises procedures
for filing proposed changes to rating methodology, amends
the procedure for developing and retaining rate manuals in
accordance with recent legislation, replaces the term "group
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size" with "the number of employees and dependents of a small
employer" in reference to limits on disparity in rate factors, and
requires use of the same term for obtaining information relating
to a small employer group. Proposed §26.13 updates refer-
ences to changes in forms; revises the requirement regarding
offers of standard benefit plans, including a requirement that
small employers must affirm an offer of the plans; prohibits
carriers from discriminating between small employer groups
when obtaining information; changes the term "price quote"
to "premium rate quote;" revises the requirement for eliciting
information regarding whether a plan is subject to Chapter 26,
Subchapters A - G, and this subchapter; and prohibits retaliation
against an agent related to the agent’s request that the carrier
issue coverage to a small employer. Proposed §26.14 sets
out requirements for offers of plans; revises continuation and
conversion requirements to conform to new legislation; and
contains minor technical changes in compliance with HIPAA.
Proposed §26.14 contains some provisions from the §26.14
proposed for repeal. Proposed §26.15 allows nonrenewal of
plans not in compliance with minimum group size requirements,
and deletes requirements for conversion provisions. Proposed
§26.16 adds a subsection clarifying that carriers are subject
to all applicable withdrawal and discontinuation requirements.
Proposed §26.18 revises requirements relating to the election
to be a risk-assuming or reinsured carrier and clarifies require-
ments for renewal of that election or application at the end
of the election period. Proposed §26.19 revises and clarifies
requirements related to filing certifications, and revises format
requirements for accident and health policy filings. Proposed
§26.20 clarifies a carrier’s obligation to complete certain forms
and revises previous reporting requirements in light of new
requirements to offer consumer choice health benefit plans
instead of prototype policies. Proposed §26.22 clarifies that
March 1 of each year is the deadline for Private Purchasing
Cooperatives to file their statements of amounts collected and
expenses incurred, and changes the reference to a form that
must be filed. Proposed §26.24 reflects organizational changes
within the department. Proposed §26.26 updates statutory
references due to recodification. Proposed §26.27 provides
notice as to how required forms may be obtained.

Proposed §26.301 expands the scope of this chapter in com-
pliance with HIPAA as well as clarifying requirements relating to
minimum group size and a carrier’s option to terminate coverage
due to violation of minimum group size requirements. Proposed
§26.302 revises procedures and deadlines and adds new proce-
dures for filing certain certifications. Proposed §26.303 makes
minor amendments to comply with HIPAA and adds language al-
lowing termination for noncompliance with minimum group size
requirements. Proposed §26.304 clarifies that health carriers
may require proof of status as a large employer and provides
examples of reasonable and appropriate supporting documen-
tation. Proposed §26.305 redefines open enrollment periods in
compliance with recent state legislation. Proposed §26.306 clar-
ifies that the 12 month limitation on preexisting condition provi-
sions may not apply with regard to certain late enrollees and clar-
ifies the example relating to the application of preexisting con-
ditions. Proposed §26.307 revises the requirement for eliciting
information regarding whether a plan is subject to Chapter 26,
Subchapters A, C and H, and this subchapter, and prohibits re-
taliation against an agent related to the agent’s request that the
carrier issue coverage to a large employer. Proposed §26.308 al-
lows nonrenewal of plans not in compliance with minimum group
size requirements. Proposed §26.309 clarifies the notification

requirements of health carriers withdrawing from the large em-
ployer market.

Throughout the sections, including §§26.9, 26.311 and 26.312,
minor changes were made to correct form and grammar, make
clarifications, correct citations and update examples and refer-
ences to form numbers.

Kim Stokes, Senior Associate Commissioner for the Life, Health
& Licensing Program, has determined that for each year of the
first five years the proposed sections will be in effect, there will
be no fiscal impact to state and local governments as a result of
the enforcement or administration of the rule. There will be no
measurable effect on local employment or the local economy as
a result of the proposal.

Ms. Stokes has also determined that for each year of the first
five years the sections are in effect, the public benefits antici-
pated as a result of the proposed sections will be the increased
affordability and availability of health benefit plans to small and
large employers and their employees and dependents, if depen-
dent coverage is offered to employees. The proposed sections
will also promote fairer, more uniform marketing practices and
provide for efficiencies for carriers, as well as provide for easier
administration of and access to the forms. Except as specifically
enumerated below, the probable economic cost to persons re-
quired to comply with the sections results from the enactment of
House Bills 1211, 1217, and 2969 and Senate Bill 881 by the
76th Legislature (1999); House Bills 471, 949, 1440, 1676, and
2382 and Senate Bill 990 by the 77th Legislature (2001); and
House Bills 897 and 1446, and Senate Bills 10 and 541 by the
78th Legislature (2003); as well as the federal HIPAA legislation
and rules adopted thereunder, and not a result of the adoption,
enforcement, or administration of the proposed amendments or
new sections. Some carriers may incur additional costs as a re-
sult of reprinting forms, many of which will need to be reprinted
due to other changes required by statute. To the extent that forms
need to be reprinted for reasons related solely to changes in this
rule, the department estimates the printing cost to be between
$.01 and $.04 per page. The number of pages a carrier will need
to print will depend on the carrier’s marketing and business prac-
tices. To the extent that carriers need to file endorsements or
forms with the department to conform to changes resulting solely
from this rule, the department estimates that the cost to carri-
ers will include a $100 filing fee and a printing cost of between
$.01 and $.04 per page. The proposal revises reporting require-
ments in a manner which should result in cost savings to carriers.
The proposal does require, as part of annual reporting, tender-
ing copies of certain policies issued by small employer carriers.
The department estimates that the cost to carriers of providing
these copies will be between $.01 and $.04 per page, with the
total cost depending on the length of a carrier’s policies.

The proposal’s cost to a health carrier is not dependent upon
the size of the carrier, but rather is dependent upon the number
of persons to whom the carrier markets and/or provides health
coverage. Both small and micro-businesses and the largest
businesses affected by these sections would incur the same
cost per notice. The cost per hour of labor would not vary
between the smallest and largest businesses, assuming that a
small business and the largest business have to modify forms
for approximately the same percentage of their applicants or
insured groups. Therefore, it is the department’s position that
the adoption of these proposed sections will have no adverse
economic effect on small or micro-businesses. Regardless of
the fiscal effect, it is neither legal nor feasible to waive or modify
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the requirements of this rule for small or micro-businesses
because the proposed amendments are either required by
statute or would result in unallowable differentiation of benefits
between the applicants/enrollees of small and micro-carriers,
compared to those benefits provided to the applicants/enrollees
of large carriers.

To be considered, written comments on the proposal must be
submitted not later than 5:00 p.m. on December 13, 2004 to
Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be submitted simultaneously to Bill Bingham, Deputy
for Regulatory Matters, Life, Health, & Licensing Program,
Mail Code 107-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The department will consider the adoption of the proposed
amendments and new sections in a public hearing under Docket
Number 2607, scheduled for 9:30 a.m., on December 9, 2004,
in Room 100 of the William P. Hobby, Jr. State Office Building,
333 Guadalupe Street, Austin, Texas.

SUBCHAPTER A. SMALL EMPLOYER
HEALTH INSURANCE PORTABILITY AND
AVAILABILITY ACT REGULATIONS
28 TAC §§26.4 - 26.11, 26.13 - 26.16, 26.18 - 26.20, 26.22,
26.24, 26.26, 26.27

The amendments and new sections are proposed under Insur-
ance Code Article 26.04, HIPAA, and Insurance Code §36.001.
The Insurance Code, Chapter 26, implements provisions regard-
ing small and large employers which were necessary to comply
with the federal requirements contained in HIPAA. Article 26.04
requires the commissioner to adopt rules as necessary to imple-
ment the Insurance Code, Chapter 26, and to meet the minimum
requirements of federal law and regulations which, for small and
large employer health carriers, are contained in HIPAA. Federal
agencies have adopted regulations implementing HIPAA as fol-
lows: Department of the Treasury, 26 CFR Part 54; Department
of Labor, 29 CFR Part 2590; and Department of Health and Hu-
man Services, 45 CFR Parts 144 and 146. As identified in the
Introduction, portions of the Federal Regulations are included
in these rules as necessary to meet the minimum requirements
of federal law. Section 36.001 provides that the Commissioner
of Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of In-
surance under the Insurance Code and other laws of this state.

The following articles are affected by this proposal: Insurance
Code, Chapter 26 and Chapter 843, Subchapter G; Articles
26.02, 20A.09(k), 3.70-3C,and 21.58A; and §843.002.

§26.4. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Actuary--A qualified actuary who is a member in good
standing of the American Academy of Actuaries.

(2) Affiliation period--A period of time that under the terms
of the coverage offered by an [a] HMO, must expire before the cover-
age becomes effective. During an affiliation period an [a] HMO is not
required to provide health care services or benefits to the participant
or beneficiary and a premium may not be charged to the participant or
beneficiary.

(3) Agent--A person who may act as an agent for the sale of
a health benefit plan under a license issued under the Insurance Code,
[Article 20A.15 or 20A.15A, or under the Insurance Code,] Chapter 21
[, Subchapter A].

(4) - (5) (No change.)

(6) Child--An unmarried natural child of the employee, in-
cluding a newborn child; adopted child, including a child as to whom
an insured is a party in a suit seeking [in which] the adoption of the
child [by the insured is sought]; natural child or adopted child of the
employee’s spouse[, provided that the child resides with the employee].

(7) - (8) (No change.)

(9) Consumer choice health benefit plan--A health benefit
plan authorized by Insurance Code Article 3.80 or Article 20A.09N.

(10) [(9)] Creditable coverage--

(A) An individual’s coverage is creditable for purposes
of this chapter if the coverage is provided under:

(i) a self-funded or self-insured employee welfare
benefit plan that provides health benefits and that is established in ac-
cordance with the Employee Retirement Income Security Act of 1974
(29 U.S.C. Section 1001et seq.);

(ii) a group health benefit plan provided by a health
insurance carrier or an HMO;

(iii) an individual health insurance policy or evi-
dence of coverage;

(iv) Part A or Part B of Title XVIII of the Social Se-
curity Act (42 U.S.C. Section 1395c et seq.);

(v) Title XIX of the Social Security Act (42 U.S.C.
Section 1396 et seq., Grants to States for Medical Assistance Pro-
grams), other than coverage consisting solely of benefits under Section
1928 of that Act (42 U.S.C. Section 1396s, Program for Distribution
of Pediatric Vaccines);

(vi) Chapter 55 of Title 10, United States Code (10
U.S.C. Section 1071 et seq.);

(vii) a medical care program of the Indian Health
Service or of a tribal organization;

(viii) a state or political subdivision health benefits
risk pool;

(ix) a health plan offered under Chapter 89 of Title
5, United States Code (5 U.S.C. Section 8901 et seq.);

(x) a public health plan as defined in this section;

(xi) a health benefit plan under Section 5(e) of the
Peace Corps Act (22 U.S.C. Section 2504(e)); and

(xii) short-term limited duration insurance as
defined in this section.

(B) Creditable coverage does not include:

(i) accident-only, disability income insurance, or a
combination of accident-only and disability income insurance;

(ii) coverage issued as a supplement to liability in-
surance;

(iii) liability insurance, including general liability
insurance and automobile liability insurance;

(iv) workers’ compensation or similar insurance;
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(v) automobile medical payment insurance;

(vi) credit only insurance;

(vii) coverage for onsite medical clinics;

(viii) other coverage that is similar to the coverage
described in this subsection under which benefits for medical care are
secondary or incidental to other insurance benefits and specified in fed-
eral regulations;

(ix) if offered separately, coverage that provides lim-
ited scope dental or vision benefits;

(x) if offered separately, long-term care coverage or
benefits, nursing home care coverage or benefits, home health care cov-
erage or benefits, community based care coverage or benefits, or any
combination of those coverages or benefits;

(xi) if offered separately, coverage for limited bene-
fits specified by federal regulation;

(xii) if offered as independent, noncoordinated ben-
efits, coverage for specified disease or illness;

(xiii) if offered as independent, noncoordinated ben-
efits, hospital indemnity or other fixed indemnity insurance; or

(xiv) Medicare supplemental health insurance as de-
fined under Section 1882(g)(1), Social Security Act (42 U.S.C. Section
1395ss), coverage supplemental to the coverage provided under Chap-
ter 55 of Title 10, United States Code (10 U.S.C. Section 1071 et seq.),
and similar supplemental coverage provided under a group plan, but
only if such insurance or coverages are provided under a separate pol-
icy, certificate, or contract of insurance.

(11) [(10)] Department--The Texas Department of Insur-
ance.

(12) [(11)] Dependent--A spouse; newborn child; child un-
der the age of 25 [19] years; [child who is a full-time student under
the age of 23 years and who is financially dependent on the parent;]
child of any age who is medically certified as disabled and dependent
on the parent; any person who must be covered under [the] Insurance
Code[,]Article 3.51-6, §3D or §3E, or the Insurance Code[,] Article
3.70-2(L); and any other child included as an eligible dependent under
an employer’s benefit plan, including a child who is a full-time student
described in Insurance Code Article 21.24-2 and §11.506(19) of this
title (relating to Mandatory Contractual Provisions: Group, Individual
and Conversion Agreement and Group Certificate).

(13) [(12)] DNA--Deoxyribonucleic acid.

(14) [(13)] Effective date--The first day of coverage under
a health benefit plan, or, if there is a waiting period, the first day of the
waiting period.

(15) [(14)] Eligible employee--An employee who works on
a full-time basis and who usually works at least 30 hours a week. The
term also includes a sole proprietor, a partner, and an independent con-
tractor, if the sole proprietor, partner, or independent contractor is in-
cluded as an employee under a health benefit plan of a small or large
employer, regardless of the number of hours the sole proprietor, part-
ner, or independent contractor works weekly. The term does not in-
clude:

(A) an employee who works on a part-time, temporary,
seasonal or substitute basis; or

(B) an employee who is covered under:

(i) another health benefit plan;

(ii) a self-funded or self-insured employee welfare
benefit plan that provides health benefits and that is established in ac-
cordance with the Employee Retirement Income Security Act of 1974
(29 United States Code, §§1001, et seq.);

(iii) the Medicaid program if the employee elects not
to be covered;

(iv) another federal program, including the TRI-
CARE [CHAMPUS] program or Medicare program, if the employee
elects not to be covered; or

(v) a benefit plan established in another country if
the employee elects not to be covered.

(16) Employee--Any individual employed by an em-
ployer.

(17) [(15)] Franchise insurance policy--An individual
health benefit plan under which a number of individual policies are
offered to a selected group of a small or large employer. The rates
for such a policy may differ from the rate applicable to individually
solicited policies of the same type and may differ from the rate
applicable to individuals of essentially the same class.

(18) [(16)] Genetic information--Information derived from
the results of a genetic test or from family history.

(19) [(17)] Genetic test--A laboratory test of an individ-
ual’s DNA, RNA, proteins, or chromosomes to identify by analysis
of the DNA, RNA, proteins, or chromosomes the genetic mutations or
alterations in the DNA, RNA, proteins, or chromosomes that are asso-
ciated with a predisposition for a clinically recognized disease or dis-
order. The term does not include:

(A) a routine physical examination or a routine test per-
formed as a part of a physical examination;

(B) a chemical, blood or urine analysis;

(C) a test to determine drug use; or

(D) a test for the presence of the human immunodefi-
ciency virus.

(20) [(18)] HMO--Any person governed by the Texas
Health Maintenance Organization Act, Insurance Code, Chapters
[Chapter] 20A and 843, including:

(A) a person defined as a health maintenance organiza-
tion under [Section 2 of] the Texas Health Maintenance Organization
Act;

(B) an approved nonprofit health corporation that is cer-
tified under §162.001 [Section 5.01(a), Medical Practice Act, Arti-
cle 4495b], Texas Occupations Code [Civil Statutes], and that holds
a certificate of authority issued by the commissioner under Insurance
Code[,] Article 21.52F;

(C) a statewide rural health care system under Insurance
Code, Chapter 845 that holds a certificate of authority issued by the
commissioner under Insurance Code, Chapter 843 [Article 20C.05]; or

(D) a nonprofit corporation created and operated by a
community center under Chapter 534, Subchapter C, Health and Safety
Code.

(21) [(19)] Health benefit plan--A group, blanket, or fran-
chise insurance policy, a certificate issued under a group policy, a group
hospital service contract, or a group subscriber contract or evidence
of coverage issued by a health maintenance organization that provides
benefits for health care services. The term does not include the follow-
ing plans of coverage:
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(A) accident-only or disability income insurance or a
combination of accident-only and disability income insurance;

(B) credit-only insurance;

(C) disability insurance coverage;

(D) coverage for a specified disease or illness;

(E) Medicare services under a federal contract;

(F) Medicare supplement and Medicare Select policies
regulated in accordance with federal law;

(G) long-term care coverage or benefits, nursing home
care coverage or benefits, home health care coverage or benefits, com-
munity-based care coverage or benefits, or any combination of those
coverages or benefits;

(H) coverage that provides limited-scope dental or vi-
sion benefits;

(I) coverage provided by a single-service health main-
tenance organization;

(J) coverage issued as a supplement to liability insur-
ance;

(K) insurance coverage arising out of a workers’ com-
pensation or similar insurance;

(L) automobile medical payment insurance coverage;

(M) jointly managed trusts authorized under 29 United
States Code §§141 et seq. that contain a plan of benefits for employ-
ees that is negotiated in a collective bargaining agreement governing
wages, hours, and working conditions of the employees that is autho-
rized under 29 United States Code §157;

(N) hospital indemnity or other fixed indemnity insur-
ance;

(O) reinsurance contracts issued on a stop-loss, quota-
share, or similar basis;

(P) short-term limited duration insurance as defined in
this section;

(Q) liability insurance, including general liability insur-
ance and automobile liability insurance;

(R) coverage for onsite medical clinics; or

(S) coverage that provides other limited benefits speci-
fied by federal regulations; or

(T) other coverage that is:

(i) similar to the coverage described in subpara-
graphs (A) - (S) of this paragraph under which benefits for medical
care are secondary or incidental to other insurance benefits; and

(ii) specified in federal regulations.

(22) [(20)] Health carrier--Any entity authorized under the
Insurance Code or another insurance law of this state that provides
health insurance or health benefits in this state including an insurance
company, a group hospital service corporation under [the] Insurance
Code, Chapter 842 [20], an HMO, and a stipulated premium company
under [the] Insurance Code, Chapter 844 [22].

(23) [(21)] Health insurance coverage--Benefits consisting
of medical care (provided directly, through insurance or reimburse-
ment, or otherwise) under any hospital or medical service policy or
certificate, hospital or medical service plan contract, or HMO contract.

(24) [(22)] Health status related factor--Health status; med-
ical condition, including both physical and mental illnesses; claims ex-
perience; receipt of health care; medical history; genetic information;
evidence of insurability, including conditions arising out of acts of do-
mestic violence; and disability.

(25) [(23)] Index rate--For each class of business as to a
rating period for small employers with similar case characteristics, the
arithmetic average of the applicable base premium rate and correspond-
ing highest premium rate.

(26) [(24)] Large employer--An employer who employed
an average of at least 51 eligible employees on business days during
the preceding calendar year and who employs at least two [eligible]
employees on the first day of the policy year. For purposes of this
definition, a partnership is the employer of a partner.

(27) [(25)] Large employer carrier--A health carrier, to the
extent that carrier is offering, delivering, issuing for delivery, or renew-
ing health benefit plans subject to Insurance Code, Chapter 26, Sub-
chapters A and H.

(28) [(26)] Large employer health benefit plan--A health
benefit plan offered to a large employer.

(29) [(27)] Late enrollee--Any employee or dependent el-
igible for enrollment who requests enrollment in a small or large em-
ployer’s health benefit plan after the expiration of the initial enrollment
period established under the terms of the first plan for which that em-
ployee or dependent was eligible through the small or large employer
or after the expiration of an open enrollment period under Insurance
Code[,] Article 26.21(h) or 26.83(f), who does not fall within the excep-
tions listed below, and who is accepted for enrollment and not excluded
until the next open enrollment period. An employee or dependent eli-
gible for and requesting enrollment cannot be excluded until the next
open enrollment period and, when enrolled, is not a late enrollee, in the
following special circumstances:

(A) the individual:

(i) was covered under another health benefit plan or
self-funded employer health benefit plan at the time the individual was
eligible to enroll;

(ii) declines in writing, at the time of initial eligi-
bility, stating that coverage under another health benefit plan or self-
funded employer health benefit plan was the reason for declining en-
rollment;

(iii) has lost coverage under another health benefit
plan or self-funded employer health benefit plan as a result of the termi-
nation of employment, the reduction in the number of hours of employ-
ment, the termination of the other plan’s coverage, the termination of
contributions toward the premium made by the employer; or the death
of a spouse, or divorce; and

(iv) requests enrollment not later than the 31st day
after the date on which coverage under the other health benefit plan or
self-funded employer health benefit plan terminates;

(B) the individual is employed by an employer who of-
fers multiple health benefit plans and the individual elects a different
health benefit plan during an open enrollment period;

(C) a court has ordered coverage to be provided for a
spouse under a covered employee’s plan and the request for enrollment
is made not later than the 31st day after the date on which the court
order is issued;

(D) a court has ordered coverage to be provided for a
child under a covered employee’s plan and the request for enrollment
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is made not later than the 31st day after the date on which the employer
receives the court order or notification of the court order;

(E) the individual is a child of a covered employee and
has lost coverage under Chapter 62, Health and Safety Code, Child
Health Plan for Certain Low-Income Children or Title XIX of the So-
cial Security Act (42 U.S.C. §§1396, et seq., Grants to States for Med-
ical Assistance Programs), other than coverage consisting solely of
benefits under Section 1928 of that Act (42 U.S.C. §1396s, Program
for Distribution of Pediatric Vaccines);

(F) [(E)] the individual has a change in family compo-
sition due to marriage, birth of a child, adoption of a child, or because
an insured becomes a party in a suit for the adoption of a child;

(G) [(F)] an individual becomes a dependent due to
marriage, birth of a newborn child, adoption of a child, or because an
insured becomes a party in a suit for the adoption of a child; and

(H) [(G)] the individual described in subparagraphs (E),
[and] (F) and (G) of this paragraph requests enrollment no later than
the 31st day after the date of the marriage, birth, adoption of the child,
loss of the child’s coverage, or within 31 days of the date an insured
becomes a party in a suit for the adoption of a child.

(30) [(28)] Limited scope dental or vision benefits--Dental
or vision benefits that are sold under a separate policy or rider and that
are limited in scope to a narrow range or type of benefits that are gen-
erally excluded from hospital, medical, or surgical benefits contracts.

(31) [(29)] Medical care--Amounts paid for:

(A) the diagnosis, cure, mitigation, treatment, or pre-
vention of disease, or amounts paid for the purpose of affecting any
structure or function of the body;

(B) transportation primarily for and essential to the
medical care described in subparagraph (A) of this paragraph; or

(C) insurance covering medical care described in either
subparagraphs (A) or (B) of this paragraph.

(32) [(30)] Medical condition--Any physical or mental
condition including, but not limited to, any condition resulting from
illness, injury (whether or not the injury is accidental), pregnancy,
or congenital malformation. Genetic information in the absence of
a diagnosis of the condition related to such information shall not
constitute a medical condition.

(33) [(31)] New business premium rate--For each class of
business as to a rating period, the lowest premium rate that is charged
or offered or that could be charged or offered by the small employer
carrier to small employers with similar case characteristics for newly
issued small employer health benefit plans that provide the same or
similar coverage.

(34) [(32)] New entrant--An eligible employee, or the de-
pendent of an eligible employee, who becomes part of or eligible for
a small or large employer group after the initial period for enrollment
in a health benefit plan. After the initial enrollment period, this in-
cludes any employee or dependent who becomes eligible for coverage
and who is not a late enrollee.

(35) [(33)] Participation criteria--Any criteria or rules es-
tablished by a large employer to determine the employees who are el-
igible for enrollment, including continued enrollment, under the terms
of a health benefit plan. Such criteria or rules may not be based on
health status related factors.

(36) [(34)] Person--An individual, corporation, partner-
ship, or other legal entity.

(37) [(35)] Point-of-service coverage (POS cover-
age)--Coverage provided under a POS plan as described [defined] in
§21.2901 of this title (relating to Definitions) [Articles 3.64(a)(4),
20A02(bb), 26.09(a)(2) of the Code] and as permitted by Article
26.48, Insurance [of the] Code.

(38) [(36)] Plan [Policy] year--For purposes of the Insur-
ance Code, Chapter 26, and this chapter, a 365-day period that begins
on the plan or policy’s effective date or a period of one full calendar
year [calendar-year], under a health benefit plan providing coverage to
small or large employers and their employees, as defined in the plan or
policy. Small or large employer carriers must use the same definition
of plan [policy] year in all small or large employer health benefit plans.

(39) [(37)] Postmark [Postmarked]--A date stamp by the
US Postal Service or other delivery entity, including any electronic de-
livery available.

(40) [(38)] Preexisting condition provision--A provision
that denies, excludes, or limits coverage as to a disease or condition
for a specified period after the effective date of coverage.

(41) [(39)] Premium--All amounts payable [paid] by a
small or large employer and eligible employees as a condition of
receiving coverage from a small or large employer carrier, including
any fees or other contributions associated with a health benefit plan.

(42) Premium rate quote--A statement of the premium a
small or large employer carrier offers and will accept to make coverage
effective for a small or large employer.

(43) [(40)] Public health plan--Any plan established or
maintained by a State, county, or other political subdivision of a
State that provides health insurance coverage to individuals who are
enrolled in the plan.

(44) [(41)] Rating period--A calendar period for which pre-
mium rates established by a small employer carrier are assumed to be
in effect.

(45) [(42)] Reinsured carrier--A small employer carrier
participating in the Texas Health Reinsurance System.

(46) [(43)] Renewal date--For each small or large em-
ployer’s health benefit plan, the earlier of the date (if any) specified in
such plan (contract) for renewal; the policy anniversary date; or the
date on which the small or large employer’s plan is changed. To deter-
mine the renewal date for employer association or multiple employer
trust group health benefit plans, small or large employer carriers may
use the date specified for renewal, or the policy anniversary date, of
either the master contract or the contract or certificate of coverage
of each small or large employer in the association or trust. Small or
large employer carriers must use the same method of determining
renewal dates for all small or large employer health benefit plans. A
change in the premium rate is not considered a renewal if the change
is due solely:

(A) to the addition or deletion of an employee or de-
pendent if the deletion is due to a request by the employee, death or
retirement of the employee or dependent, termination of employment
of the employee, or because a dependent is no longer eligible; or

(B) to fraud or intentional misrepresentation of a ma-
terial fact by a small employer or an eligible employee or dependent
[is not considered a renewal date. For association or multiple employer
trusts group health benefit plans, small or large employer carriers may
use the date specified for renewal or the policy anniversary date, of
either the master contract or the contract or certificate of coverage of
each small or large employer in the association or trust, in determining
the renewal date. Small or large employer carriers must use the same
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method of determining renewal dates for all small or large employer
health benefit plans].

(47) [(44)] Risk-assuming carrier--A small employer car-
rier that elects not to participate in the Texas Health Reinsurance Sys-
tem, as approved by the department.

(48) [(45)] Risk characteristic--The health status related
factors, duration of coverage, or any similar characteristic, except
genetic information, related to the health status or experience of a
small employer group or of any member of a small employer group.

(49) [(46)] Risk load--The percentage above the applicable
base premium rate that is charged by a small employer carrier to a small
employer to reflect the risk characteristics of the small employer group.
A small employer carrier may not use genetic information to alter or
otherwise affect risk load.

(50) [(47)] Risk pool--The Texas Health Insurance Risk
Pool established under Insurance Code[,] Article 3.77, or other similar
arrangements in other states.

(51) [(48)] RNA--Ribonucleic acid.

(52) [(49)] Short-term limited duration insurance--Health
insurance coverage provided under a contract with an issuer that has
an expiration date specified in the contract (taking into account any ex-
tensions that may be elected by the policyholder without the issuer’s
consent) that is within 12 months of the date the contract becomes ef-
fective.

(53) [(50)] Significant break in coverage--A period of 63
consecutive days during all of which the individual does not have any
creditable coverage. Neither a waiting period nor an affiliation period
is counted in determining a significant break in coverage.

(54) [(51)] Small employer--An employer that employed
an average of at least two employees but not more than 50 eligible em-
ployees on business days during the preceding calendar year and who
employs at least two [eligible] employees on the first day of the policy
year. For purposes of this definition, a partnership is the employer of a
partner. A small employer includes an independent school district that
elects to participate in the small employer market as provided under
Insurance Code[,] Article 26.036.

(55) [(52)] Small employer carrier--A health carrier, to the
extent that health carrier is offering, delivering, issuing for delivery, or
renewing, under Insurance Code Article 26.06(a), health benefit plans
subject to Subchapters A - G of the Insurance Code, Chapter 26[, under
Article 26.06(a)].

(56) [(53)] Small employer health benefit plan--A health
benefit plan offered to a small employer [developed by the commis-
sioner] under the Insurance Code, Chapter 26, Subchapter E [, or any
other health benefit plan offered to a small employer under the Insur-
ance Code, Article 26.42(c) or Article 26.48].

(57) [(54)] State-mandated health benefits--As defined in
§21.3502 of this title (relating to Definitions) [Standard benefit plans--
The basic coverage benefit plan and the catastrophic care benefit plan
required to be offered by health carriers, excluding HMOs, under the
Insurance Code, Chapter 26, Subchapter E. For HMOs, the standard
benefit plan means the prototype small employer group health benefit
plan that may be offered by an HMO, as provided under the Insurance
Code, Chapter 26, Subchapter E].

(58) [(55)] Waiting period--A period of time[,] established
by an employer that must pass before an individual who is a potential
enrollee in a health benefit plan is eligible to be covered for benefits.
If an employee or dependent enrolls as a late enrollee, under special

circumstances that except the employee or dependent from the defini-
tion of late enrollee, or during an open enrollment period, any period of
eligibility before the effective date of such enrollment is not a waiting
period.

§26.5. Applicability and Scope.
(a) Except as otherwise provided, Subchapter A of this chapter

shall apply to any health benefit plan providing health care benefits
covering two or more eligible employees of a small employer, whether
provided on a group or individual franchise basis, regardless of whether
the policy was issued in this state, if the plan meets one of the following
conditions:

(1) a portion of the premium or benefits is paid by a small
employer;

(2) the health benefit plan is treated by the employer or by
a covered individual as part of a plan or program for the purposes of 26
United States Code §106 or §162; [or]

(3) the health benefit plan is a group policy issued to a small
employer; or

(4) the health benefit plan is an employee welfare benefit
plan under 29 CFR §2510.3-1(j).

(b) Except as provided by Insurance Code[,] Article 26.06(a),
or subsection (a) of this section, this subchapter does not apply to an
individual health insurance policy that is subject to individual under-
writing, even if the premium is remitted through a payroll deduction
method.

(c) For an employer who was not in existence throughout the
calendar year preceding the year in which the determination of whether
the employer is a small employer is made, the determination is based
on the average number of [eligible] employees the employer reasonably
expects to employ on business days in the calendar year in which the
determination is made.

(d) An insurance policy, evidence of coverage, contract, or
other document that is delivered, issued for delivery, or renewed to
small employers and their employees on or after July 1, 1997 shall com-
ply with all provisions of the Insurance Code, Chapter 26, Subchapters
A - G[, as amended by the 75th Legislature,] and with [amendments
to] this subchapter.

(e) - (h) (No change.)

(i) If a small employer or the employees of a small employer
are issued a health benefit plan under the provisions of [the] Insurance
Code, Chapter 26, Subchapters A - G, and this subchapter, and the
small employer subsequently employs more than 50 eligible employees
or less than two eligible employees, the provisions of [the] Insurance
Code, Chapter 26, and this subchapter shall continue to apply to that
particular health plan subject to the provisions of §26.15 of this chap-
ter [title] (relating to Renewability of Coverage and Cancellation). A
health carrier providing coverage to such an employer shall, within 60
days of becoming aware that the employer has more than 50 eligible
employees or less than two eligible employees, but not later than the
first renewal date occurring after the small employer has ceased to be a
small employer qualifying for coverage under Insurance Code Article
26.06(a) and this subchapter, notify the employer that the protections
provided under [the] Insurance Code, Chapter 26, Subchapters A - G,
and this subchapter shall cease to apply to the employer, if such em-
ployer fails to renew its current health benefit plan;[,] fails to comply
with the contribution, minimum group size (as set forth in subsection
(a) of this section), or participation requirements of this subchapter;[,]
or elects to enroll in a different health benefit plan. The notice require-
ment of this subsection does not apply to a health carrier electing,
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pursuant to this subchapter, to issue coverage to a group consisting of
one eligible employee.

(j) (No change.)

(k) A governmental entity’s [entities’] health benefit plan
(subject to Insurance Code[,] Articles 3.51-1, 3.51-2, [3.51-3,] 3.51-4,
3.51-5, [or] 3.51-5A, or Chapter 1578) that is provided through health
insurance coverage and that otherwise meets the requirements of
being a small employer is subject to the provisions of [Chapter 26,]
Insurance Code, Chapter 26, Subchapters A - G and this subchapter.
The portion of a non-federal governmental entity’s health benefit plan
that is self-insured may elect not to comply with §2721 of the Public
Health Services Act as added by the Health Insurance Portability and
Accountability Act of 1996.

§26.6. Status of Health Carriers as Small Employer Carriers and Ge-
ographic Service Area.

(a) No later than March 1 annually, [1998,] each health carrier
providing health benefit plans in this state shall make a filing with the
commissioner indicating whether the health carrier will or will not of-
fer, renew, issue, or issue for delivery health benefit plans to small em-
ployers in this state as defined in the Insurance Code, Chapter 26, Sub-
chapters A - G, and this subchapter. The required filing shall include the
certification [form] provided in the current [at Figure 40 of §26.27(b) of
this title (relating to Forms) (] Form Number 1212 CERT SEHC STA-
TUS, [)] completed according to the carrier’s status and shall at least
provide a statement to the effect of one of the following:

(1) - (4) (No change.)

(b) If a health carrier chooses to change its election or the date
of implementing its election under subsection (a)(1), (2), or (4) of this
section, the health carrier shall notify the commissioner of its new elec-
tion at least 30 days prior to the date the health carrier intends to begin
operations under the new election. This notification shall be made on
Form Number 1212 CERT SEHC STATUS [ provided at Figure 40 of
§26.27(b)(40) of this title (relating to Forms)].

(c) Upon election to become a small employer carrier, the
health carrier shall establish geographic service areas within which the
health carrier reasonably anticipates it will have the capacity to deliver
services adequately to small employers in each established geographic
service area. Small employer carriers shall comply with the following:

(1) The carrier shall define [The] geographic service areas
[shall be defined] in terms of counties or ZIP [zip] codes, to the extent
possible[, and shall be submitted in conjunction with any filing of a
small employer health benefit plan].

(2) If the service area cannot be defined by counties or ZIP
[zip] code, the carrier shall submit a map which clearly shows the ge-
ographic service areas [is required to be submitted in conjunction with
the filing of the small employer health benefit plan].

(3) - (4) (No change.)

(5) [Networks of] HMO small employer carriers shall es-
tablish networks [be established] in accordance with Insurance Code,
Chapters [Chapter] 20A and 843, and Chapter 11 of this title (relating
to Health Maintenance Organizations) [, Insurance Code].

(6) Small employer carriers shall, no later than the initial
filing of a small employer health benefit plan, utilize Form Number
1212 CERT GEOG to submit this information [ provided at Figure 44 of
§26.27(b)(44) of this title (relating to Forms)], as required by §26.19(b)
of this chapter [title] (relating to Filing Requirements).

(7) If a small employer carrier elects to alter its geographic
service area, the small employer carrier shall notify the department of

its intent at least 30 days prior to the date the health carrier intends
to effect the change. The small employer carrier shall utilize Form
Number 1212 CERT GEOG to submit this information.

(d) Health carriers providing coverage under any health benefit
plans issued to small employers and/or their employees, whether on a
group or franchise basis, shall be considered small employer carriers
for purposes of such plans, and shall comply with all provisions of [the]
Insurance Code, Chapter 26, Subchapters A - G, and this subchapter,
as applicable.

(e) A health carrier that continues to provide coverage pur-
suant to subsection (a)(2) of this section shall not be eligible to par-
ticipate in the reinsurance program established under [the] Insurance
Code, Chapter 26, Subchapter F.

(f) This subsection does not exempt a health carrier from any
other applicable legal requirements, such as those for withdrawal from
the market under §§7.1801, et seq. of this title (relating to Withdrawal
Plan Requirements and Procedures).

§26.7. Requirement to Insure Entire Groups.
(a) - (b) (No change.)

(c) A small employer carrier may require each small employer
that applies for coverage, as part of the application process, to provide
a complete list of employees, eligible employees and dependents of el-
igible employees as defined in [the] Insurance Code[,] Article 26.02.
The small employer carrier may also require the small employer to pro-
vide reasonable and appropriate supporting documentation [(such as a
W-2 Summary Wage and Tax Form)] to verify the information required
under this subsection, as well as to confirm the applicant’s status as a
small employer. The small employer carrier shall make a [A] determi-
nation of eligibility [shall be made] within five business days of receipt
of any requested documentation. A small employer carrier may not
condition the issuance of coverage on an employer’s production of a
particular document, where the employer can otherwise provide the
information required by this section. Following are examples of the
types of supporting documentation which a small employer carrier may
request, as reasonable and appropriate, from an employer as needed to
fulfill the purposes of this subsection:

(1) a W-2 Summary Wage and Tax Form or other federal
or state tax records;

(2) a loan agreement;

(3) an invoice;

(4) a business check;

(5) a sales tax license;

(6) articles of incorporation or other business entity filings
with the Secretary of State;

(7) assumed name filings;

(8) professional licenses; and

(9) reports required by the Texas Workforce Commission.

(d) - (h) (No change.)

(i) Periods provided for enrollment in and application for any
health benefit plan provided to a small employer group shall comply
with the following:

(1) the initial enrollment period shall extend [extends] at
least 31 consecutive days after the date the new entrant begins employ-
ment or, if the waiting period exceeds 31 days, at least 31 consecutive
days after the date the new entrant completes the waiting period for
coverage;
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(2) the new entrant shall be [is] notified of his or her oppor-
tunity to enroll at least 31 days in advance of the last date enrollment
is permitted;

(3) the new entrant’s application for coverage shall be con-
sidered timely if he or she submits the application within the initial
enrollment [a] period [of at least 31 days following the date of employ-
ment, or following the date the new entrant is eligible for coverage, is
provided during which the new entrant’s application for coverage may
be submitted]. Submits, [Submitted] for purposes of this paragraph,
means that the item(s) must be postmarked by the end of the specified
time period. At the discretion of the small employer carrier, alternative
methods of submission, such as facsimile transmission (fax) [fax], may
be acceptable; and

(4) the small employer carrier shall provide an open en-
rollment period of at least 31 consecutive days [is provided] on an an-
nual basis. [Such enrollment period shall consist of an entire calendar
month, beginning on the first day of the month and ending on the last
day of the month. If the month is a 30-day month, the enrollment pe-
riod shall begin on the first day of the month and end on the first day
of the following month. If the month is February, the period shall last
through March 2nd.]

(j) - (n) (No change.)

§26.8. Guaranteed Issue; Contribution and Participation Require-
ments.

(a) (No change.)

(b) Health carriers may require small employers to answer
questions designed to determine the level of contribution by the
small employer, the number of employees and eligible employees of
the small employer, and the percentage of participation of eligible
employees of the small employer.

(c) (No change.)

(d) Coverage under a small employer health benefit plan is
available if at least 75% of the eligible employees of a small employer
elect to be covered, as provided in [the] Insurance Code[,] Article 26.21
[26.21(b)]. This 75% requirement shall not apply to a small employer
that has only two eligible employees. A small employer that has only
two eligible employees shall be subject to a 100% participation require-
ment.

(1) - (2) (No change.)

(e) - (f) (No change.)

(g) A health carrier shall treat all similarly situated small em-
ployer groups in a consistent and uniform manner when terminating
health benefit plans due to a participation level of less than the quali-
fying participation level or group size.

(h) - (i) (No change.)

(j) If a small employer fails to meet, for a period of at least
six consecutive months, the qualifying minimum group size require-
ment set forth in §26.5(a) of this chapter (relating to Applicability and
Scope) for a small employer health benefit plan, the health carrier may
terminate coverage under the plan no earlier than the first day of the
next month following the end of the six-month consecutive period dur-
ing which the small employer did not meet the qualifying minimum
group size requirement, provided that the termination shall be in accor-
dance with the terms and conditions of the plan concerning termination
for failure to meet the qualifying minimum group size requirement and
in accordance with Insurance Code Articles 26.23, 26.24, and 26.25
and §26.15 of this chapter (relating to Renewability of Coverage and
Cancellation).

§26.9. Exclusions, Limitations, Waiting Periods, Affiliation Periods
and Preexisting Conditions and Restrictive Riders.

(a) All health benefit plans that provide coverage for small em-
ployers and their employees as defined in [the] Insurance Code[,] Ar-
ticle 26.02(29) [26.02(28)] and §26.4 of this chapter [title] (relating to
Definitions) shall comply with the following requirements.

(1) - (3) (No change.)

(4) A small employer health benefit plan may not limit or
exclude initial coverage of an adopted child of an insured. A child is
considered to be the child of an insured if the insured is a party in a suit
seeking [in which] the adoption of the child [by the insured is sought].
The adopted child of an insured may be enrolled, at the option of the
insured, within either:

(A) - (B) (No change.)

(5) - (6) (No change.)

(7) If a newborn or adopted child is enrolled in a health
benefit plan or other creditable coverage within the time periods spec-
ified in paragraphs (3) or (4) of this subsection, respectively, and sub-
sequently enrolls in another health benefit plan without a significant
break in coverage, the other plan may not impose any preexisting con-
dition exclusion or affiliation period with regard to the child. If a new-
born or adopted child is not enrolled within the time periods specified
in paragraphs (3) or (4) of this subsection, respectively, then in accor-
dance with paragraph (8) of this subsection, the newborn or adopted
child may be considered a late enrollee or excluded from coverage un-
til the next open enrollment period.

(8) A small employer carrier shall choose one of the meth-
ods set forth in subparagraphs (A) or (B) of this paragraph for handling
requests for enrollment as a late enrollee in any health benefit plan sub-
ject to this subchapter. The small employer carrier must use the same
method in regards to all such health benefit plans.

(A) - (B) (No change.)

(C) The provisions of subparagraphs (A) and (B) of this
paragraph do not apply to employees or dependents under the special
circumstances listed as exceptions under the definition of late enrollee
in §26.4 of this chapter [title (relating to Definitions)].

(D) (No change.)

(9) - (11) (No change.)

(12) A preexisting condition provision in a small employer
health benefit plan shall not apply to an individual who was continu-
ously covered for an aggregate period of 12 months under creditable
coverage that was in effect up to a date not more than 63 days before
the effective date of coverage under the small employer health bene-
fit plan, excluding any waiting period. For example, Individual A has
coverage under an individual policy for six months beginning on May
1, 1997, through October 31, 1997, followed by a gap in coverage of 61
days until December 31, 1997. Individual A is covered under an indi-
vidual health plan beginning on January 1, 1998 [1997], for six months
through June 30, 1998 [1997], followed by a gap in coverage of 62 days
until August 31, 1998 [1997]. Individual A’s effective date of cover-
age under a small employer health benefit plan is September 1, 1998
[1997]. Individual A has 12 months of creditable coverage and would
not be subject to a preexisting condition exclusion under the small em-
ployer health benefit plan.

(13) (No change.)

(14) A small employer may establish a waiting period that
cannot exceed 90 days from the first day of employment during which
a new employee is not eligible for coverage. Upon completion of
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the waiting period and enrollment within the time frame allowed by
§26.7(i) of this chapter [title] (relating to Requirement To Insure En-
tire Groups), coverage must be effective no later than the next premium
due. Coverage may be effective at an earlier date as agreed upon by the
small employer and the small employer carrier.

(15) A health maintenance organization may impose an af-
filiation period [factor], if the period is applied uniformly without re-
gard to any health status related factor. The affiliation period shall not
exceed two months for an enrollee, other than a late enrollee, and shall
not exceed 90 days for a late enrollee. An affiliation period under a
plan shall run concurrently with any applicable waiting period under
the plan. An HMO shall not impose any preexisting condition limita-
tion, except for an affiliation period.

(16) - (17) (No change.)

(b) To determine if preexisting conditions as defined in [the]
Insurance Code[,] Article 26.02 [26.02(23)], exist, a small employer
carrier shall ascertain the source of previous or existing coverage of
each eligible employee and each dependent of an eligible employee at
the time such employee or dependent initially enrolls into the health
benefit plan provided by the small employer carrier. The small em-
ployer carrier shall have the responsibility to contact the source of such
previous or existing coverage to resolve any questions about the ben-
efits or limitations related to such previous or existing coverage in the
absence of a creditable coverage certification form.

§26.10. Establishment of Classes of Business.

(a) (No change.)

(b) A health carrier may not directly or indirectly use the num-
ber of employees and dependents of a small employer or, except as
provided in Insurance Code Article 26.31(a), [group size or] the trade
or occupation of the employees of a small employer or the industry or
type of business of the small employer as criteria for establishing eli-
gibility for a health benefit plan or for a class of business.

(c) (No change.)

§26.11. Restrictions Relating to Premium Rates.

(a) (No change.)

(b) A small employer carrier shall file with the department, at
least 60 days prior to the proposed date of the change, any proposed
change to [not modify] the rating method used in the rate manual for a
class of business [until the change has been filed with the department
for 60 days]. The small employer carrier shall ensure that the rating
method used is actuarially sound and appropriate to assure compliance
with [the] Insurance Code, Chapter 26, and this chapter, and that dif-
ferences in rates charged for each small employer health benefit plan
are reasonable and reflect objective differences in plan design. The
commissioner may disapprove a change to the rating method that does
not meet the [these] requirements of this chapter. At the expiration of
60 days from the filing of the form with the department the proposed
change shall be deemed compliant unless prior thereto the commis-
sioner has disapproved it by written order.

(1) [A small employer health carrier may modify the rating
method for a class of business only with prior approval of the commis-
sioner. A small employer health carrier requesting to change the rating
method for a class of business shall make a filing with the commis-
sioner at least 60 days prior to the proposed date of the change.] The
filing shall contain at least the following information:

(A) - (E) (No change.)

(2) (No change.)

(c) Each rate manual developed pursuant to subsection (a) of
this section shall specify the case characteristics and rate factors to be
applied by the small employer carrier in establishing premium rates for
the class of business.

(1) - (2) (No change.)

(3) The rate manual developed pursuant to subsection (a)
of this section shall clearly illustrate the relationship among the base
premium rates charged for each health benefit plan in the class of busi-
ness. If the new business premium rate is different than the base pre-
mium rate for a health benefit plan, the rate manual shall illustrate the
difference.

(4) (No change.)

(5) Each rate manual developed pursuant to subsection (a)
of this section shall provide for premium rates to be developed in a two-
step process. In the first step, the small employer carrier shall develop
a base premium rate [shall be developed] for the small employer group
without regard to any risk characteristics of the group. In the second
step, the small employer carrier may adjust the resulting base premium
rate [may be adjusted] by the [a] risk load of the group, subject to
the provisions of [the] Insurance Code, Chapter 26, Subchapter D, to
reflect the risk characteristics of the group.

(6) - (7) (No change.)

(8) The health carrier shall retain each [Each] rate manual
developed pursuant to subsection (a) of this section [shall be maintained
by the health carrier] for a period of six years. The health carrier shall
maintain all updates [Updates] and changes [to the manual shall be
maintained] with the manual.

(9) (No change.)

(d) If a small employer carrier uses the number of employ-
ees and dependents of a small employer [group size is used] as a case
characteristic [by a small employer carrier], the highest rate factor as-
sociated with a [group size] classification based on the number of em-
ployees and dependents of a small employer shall not exceed the lowest
rate factor associated with such a classification by more than 20%.

(e) - (f) (No change.)

(g) An HMO [HMOs shall follow the rating requirements set
out in this section for the prototype benefit plans authorized by the In-
surance Code, Article 26.42, and this chapter. HMOs] offering any
state approved, federally qualified plan described in [the] Insurance
Code[,] Article 26.48 and §26.14[,] of this chapter [title] (relating to
Coverage) shall establish premium rates for those plans in accordance
with formulae or schedules of charges filed with the department under
the procedures set forth in [the] Insurance Code[,] Article 20A.09(b),
and Chapter 11, Subchapter H of this title (relating to Schedule of
Charges). An HMO shall follow the rating requirements set out in
this section for any plan it offers that is not federally qualified.

(h) (No change.)

(i) When seeking to obtain information relating to a small em-
ployer group, including the risk characteristics of the small employer
group, a small employer carrier shall comply with §26.13(i) of this
chapter (relating to Rules Related to Fair Marketing).

§26.13. Rules Related to Fair Marketing.

(a) (No change.)

(b) To each small employer who inquires about purchasing a
small employer health benefit plan, a [Each] small employer carrier
shall offer the employer a choice of health benefit plans as required
by §26.14 of this chapter (Relating to Coverage). The small employer
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carrier may provide the offer directly to the small employer or deliver
it through an agent, but in either case shall offer each required plan
contemporaneously with the offer of any other small employer health
benefit plan. The offer shall be in writing and shall include at least the
following

(1) information describing how the small employer may
enroll in the plan or plans;

(2) information set out in Insurance Code Article 26.40
and §26.12 of this chapter (relating to Disclosure); and

(3) [that has expressed an interest in purchasing a small
employer health benefit plan shall be given] a written disclosure, as re-
quired by §21.3530 of this title (relating to Health Carrier Disclosure).
[summary of the standard benefit plans. The summary shall be in a
readable and understandable format and shall include a clear, complete
and accurate description of these items in the following order: life-
time maximums; deductibles, coinsurance maximums and percentages
payable; benefits provided; and limitations and exclusions and riders
that must be offered. To assure that small employers are fully aware
that the Basic Coverage Benefit Plan does not cover organ transplants,
or hospice, small employer carriers, other than HMOs, electing not to
utilize Figure 41, shall reference this difference in the summary which
is prepared and shall appear in bold print. Small employer carriers
other than HMOs may use Form Number 1212 SUMM at Figure 41
of §26.27(b)(41) of this title (relating to Forms) to meet the require-
ments of this subsection. HMOs shall use the disclosure format re-
quired by §11.1600 of this title (relating to Information to Prospective
Group Contract Holders and Enrollees) to meet the requirements of this
subsection].

(c) Upon request, a small employer carrier shall explain to a
small employer each of the small employer health benefit plans it of-
fers. [A small employer carrier shall offer the standard benefit plans to
each small employer who inquires about purchasing a small employer
health benefit plan and shall, upon request, explain each of the plans
to the small employer. A small employer carrier, other than an HMO,
shall offer and explain the basic coverage benefit plan and the cata-
strophic care benefit plan. An HMO shall offer and explain the small
employer health benefit plans that the HMO has filed for use in the
small employer market. The offer may be provided directly to the small
employer or delivered through an agent. The offer shall be in writing
and shall include at least the following information:]

[(1) information describing how the small employer may
enroll in the plans; and]

[(2) information set out in the Insurance Code, Article
26.40, and §26.12 of this title (relating to Disclosure).]

(d) A small employer carrier shall obtain from each small
employer to which it issues coverage, at or before the time of appli-
cation, a written affirmation that the small employer carrier offered
the small employer a consumer choice health benefit plan and a com-
parable policy or plan as provided by Insurance Code Articles 3.80,
§8 and 20A.9N(k) and §21.3542(a) of this title (relating to Offer of
State-Mandated Plan).

(e) [(d)] A small employer carrier shall:

(1) provide a premium rate [price] quote to a small em-
ployer (directly or through an authorized agent) within ten working
days of receiving:

(A) a request for a premium rate quote; and

(B) such information as is necessary to provide the pre-
mium rate quote.

(2) not impose any conditions, other than those enumer-
ated in paragraph (1) of this subsection, to its provision of a premium
rate quote; and

(3) within five working days of receiving a request for a
premium rate quote, [A small employer carrier shall] notify a small em-
ployer (directly or through an authorized agent) [within five working
days of receiving a request for a price quote] of any additional informa-
tion the small employer carrier needs, using the applicable rate manual
and associated underwriting guidelines developed pursuant to §26.11
of this chapter (relating to Restrictions Relating to Premium Rates),
[needed by the small employer carrier] to provide the premium rate
quote.

(f) [(e)] A small employer carrier[, other than an HMO,] shall
not apply more stringent or detailed requirements related to the appli-
cation process, or otherwise discriminate in the offer of, any small em-
ployer health benefit [for the standard benefit plans, including the basic
coverage benefit plan and the catastrophic coverage benefit] plan than
are applied for other health benefit plans offered by the health carrier to
small employers. [An HMO shall not apply more stringent or detailed
requirements related to the application process for the prototype small
employer group health benefit plan than are applied for other health
benefit plans offered by the HMO to small employers.]

(g) [(f)] If a small employer carrier denies coverage under a
health benefit plan to a small employer on any basis, the denial shall
be in writing and shall state with specificity the reasons for the denial
(subject to any restrictions related to confidentiality of medical infor-
mation).

(h) [(g)] A small employer carrier shall establish and maintain
a means to provide information to small employers who request in-
formation on the availability of small employer health benefit plans in
this state. The information provided to small employers shall [at least]
include information about how to apply for coverage from the health
carrier and may include the names and phone numbers of agents lo-
cated geographically proximate to the caller or such other information
that is reasonably designed to assist the caller to locate an authorized
agent or to otherwise apply for coverage.

(i) [(h)] The small employer carrier shall not require a small
employer to join or contribute to any association or group as a condition
of being accepted for coverage by the small employer carrier, except
that, if membership in an association or other group is a requirement
for accepting a small employer into a particular health benefit plan,
a small employer carrier may apply such requirement, subject to the
requirements of [the] Insurance Code, Chapter 26, Subchapters A - G.

(j) [(i)] A small employer carrier may not require, as a condi-
tion to the offer or sale of a health benefit plan to a small employer, that
the small employer purchase or qualify for any other insurance product
or service.

(k) [(j)] Health carriers offering individual and group health
benefit plans in this state shall be responsible for determining whether
the plans are subject to the requirements of [the] Insurance Code, Chap-
ter 26, Subchapters A - G, and this subchapter. Health carriers shall
elicit the following information from applicants for such plans at the
time of application:

(1) whether [or not] any portion of the premium will be
paid by a small employer;

(2) whether [or not] the prospective policyholder, certifi-
cate holder, or any prospective insured individual intends to treat the
health benefit plan as part of a plan or program under §162 or §106
of the United States Internal Revenue Code of 1986 (26 United States
Code §106 or §162); [or]
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(3) whether the health benefit plan is an employee welfare
benefit plan under 29 CFR §2510.3-1(j); or

(4) [(3)] whether [or not] the applicant is a small employer.

(l) [(k)] If a health carrier fails to comply with subsection (k)
[(j)] of this section, the health carrier shall be deemed to be on notice of
any information that could reasonably have been attained if the health
carrier had complied with subsection (k) [(i)] of this section.

(m) A small employer carrier may not discriminate between
small employer groups when obtaining information relating to a small
employer, including information related to the risk characteristics of
the small employer group or other aspects of the application or appli-
cation process.

(n) A small employer carrier may not terminate, fail to renew,
limit its contract or agreement of representation with, or take any other
negative action against an agent for any reason related to the agent’s
request that the carrier issue a health benefit plan to a small employer.

§26.14. Coverage.
(a) Every small employer carrier other than an HMO shall, as

a condition of transacting business in this state with small employers,
offer plans in compliance with Insurance Code Articles 26.42 and 3.80,
and Chapter 21, Subchapter AA of this title (relating to Consumer
Choice Health Benefit Plans).

(b) An HMO small employer carrier, shall, as a condition of
transacting business in this state with small employers, offer plans in
compliance with Insurance Code Articles 26.42, 26.48 and 20A.09N,
and Chapter 21, Subchapter AA of this title.

(c) All small employer health benefit plans shall provide for
continuation and may provide an option for conversion which complies
with Insurance Code Articles 3.51-6, Sec. 1(d)(3) and 20A.09(k) and
rules adopted thereunder. A state approved health benefit plan that
complies with the requirements of Title XIII, Public Health Service
Act (42 U.S.C. §§300e, et seq. shall provide coverage for continua-
tion which complies with the requirements of Insurance Code Article
20A.09(k) and must offer conversion in compliance with 42 C.F.R.
§417.124(e) and applicable federal law.

(d) Each health benefit plan, certificate, policy, rider, or appli-
cation used by health carriers to provide coverage to small employers
and their employees shall comply with Insurance Code Article 26.43,
be written in plain language, and meet the requirements of Chapter 3,
Subchapter G of this title (relating to Plain Language Requirements).
Requirements for use of plain language are not applicable to a health
benefit plan group master policy or a policy application or enrollment
form for a health benefit plan group master policy.

(e) Every small employer carrier providing health benefit
plans to small employers is required to offer dependent coverage to
each eligible employee. Dependent coverage may be paid for by the
employer, the employee, or both.

(f) Every small employer carrier providing a health benefit
plan to a small employer shall comply, as applicable, with Insurance
Code Articles 3.51-14, 3.51-5A, and 3.50-3, Section 4C.

§26.15. Renewability of Coverage and Cancellation.
(a) Except as provided by [the] Insurance Code[,] Article

26.24, a small employer carrier shall renew any small employer health
benefit plan for any covered small employer at the option of the small
employer, unless:

(1) (No change.)

(2) the small employer has committed fraud or intentional
misrepresentation of a material fact. On or after September 1, 1995,

an intentional misrepresentation of a material fact shall not include any
misrepresentation related to health status;[.]

(3) the small employer has not complied with a material
provision of the health benefit plan relating to premium contribution,
group size, or participation requirements;

(4) - (5) (No change.)

(b) A small employer carrier may refuse to renew the coverage
of an eligible employee or dependent for fraud or intentional misrep-
resentation of a material fact by that individual and with respect to an
eligible employee or dependent who is a subscriber or enrollee in an
HMO, for the reasons specified in §11.506 [§11.506(4)(A)] of this title
(relating to Mandatory Contractual Provisions: Group, Individual and
Conversion [and Non-group] Agreement and Group Certificate). The
coverage is also subject to any policy or contractual provisions relat-
ing to incontestability or time limits on certain defenses. On or after
September 1, 1995, an intentional misrepresentation of a material fact
shall not include any misrepresentation related to health status.

(c) - (d) (No change.)

(e) Other [Standard benefit plans and other] small employer
health benefit plans, provided through individual policies, shall be
guaranteed renewable for life or until maximum benefits have been
paid, or may be guaranteed renewable with the only reasons for ter-
mination being those set out in [the] Insurance Code[,] Articles 26.23
and 26.24, and this subchapter[, provided that such plans shall include
a conversion provision which provides comparable benefits to those
required under Chapter 3, Subchapter F of this title (relating to Group
Health Insurance Mandatory Conversion Privilege)]. All other health
benefit plans issued to small employers shall be renewed at the option
of the small employer, but may provide for termination in accordance
with [the] Insurance Code, Chapter 26, and this subchapter.

§26.16. Refusal to Renew and Application to Reenter Small Employer
Market.

(a) - (d) (No change.)

(e) A small employer carrier may elect to discontinue a partic-
ular type of small employer coverage[, other than the basic and cata-
strophic plans,] only if the small employer carrier:

(1) [provides notice to each employer of the discontinua-
tion] before the 90th day preceding the date of the discontinuation of
the coverage:[;]

(A) provides notice of the discontinuation to each em-
ployer and the department; and

(B) [(2)] offers to each employer the option to purchase
other small employer coverage offered by the small employer carrier at
the time of the discontinuation; and

(2) [(3)] acts uniformly without regard to the claims expe-
rience of the employer or any health status related factors of employees
or dependents or new employees or dependents who may become eli-
gible for the coverage.

(f) This section does not exempt a health carrier from any
other legal requirements, such as those contained in Insurance Code
Article 21.49-2C, §26.14(a) of this chapter (relating to Coverage) and
§§7.1801, et seq. of this title (relating to Withdrawal Plan Require-
ments and Procedures), or requirements for discontinuation of certain
plans under this chapter.

§26.18. Election and Application to be Risk-Assuming or Reinsured
Carrier.

(a) Each small employer carrier shall file with the commis-
sioner, no later than with the first filing of a small employer health
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benefit plan, notification of whether the carrier elects to operate as a
risk-assuming or reinsured carrier. A small employer carrier’s oper-
ation as a risk-assuming carrier is subject to approval by the com-
missioner, and each small employer carrier electing to operate as a
risk-assuming carrier shall file an application with the commissioner
contemporaneously with its election to operate as a risk-assuming car-
rier. A small employer carrier [The required filing] shall use [the form
provided at Figure 42 of §26.27(b)(42) of this title (relating to Forms)
(]Form Number 1212 RISK[)] for these purposes [this purpose].

(b) A small employer carrier seeking to change its status as
a risk-assuming or reinsured carrier shall file an application with the
commissioner. The required filing shall include a completed certifica-
tion form [provided at Figure 42 of §26.27(b)(42) of this title (relating
to Forms) (]Form Number 1212 RISK[)] and shall provide information
demonstrating good cause why the carrier should be allowed to change
its status.

(c) A small employer carrier’s election is effective until the
fifth anniversary of the election, and a small employer carrier seek-
ing to maintain its status after that date: [carrier applying to become a
risk-assuming carrier shall file an application with the commissioner.
A completed certification form provided at Figure 42 of §26.27(b)(42)
of this title (relating to Forms) (Form Number 1212 RISK) shall ac-
company each application.]

(1) as a reinsured carrier must file with the commissioner,
at least 90 days prior to the fifth anniversary of its election, Form
Number 1212 RISK to renew that election;

(2) as a risk-assuming carrier must file with the commis-
sioner, at least 90 days prior to the fifth anniversary of its election,
Form Number 1212 RISK to reapply for the commissioner’s approval
of that election.

§26.19. Filing Requirements.

(a) Each small employer [health] carrier shall file each form,
including, but not limited to, each policy, contract, certificate, agree-
ment, evidence of coverage, endorsement, amendment, enrollment
form, and application that will be used to provide a health benefit
plan in the small employer market, with the department in accordance
with [the] Insurance Code[,] Article 3.42, and Chapter 3, Subchapter
A of this title (relating to Submission Requirements for Filings and
Departmental Actions Related to Such Filings [Filing of Policy
Forms, Riders, Amendments, and Endorsements for Life, Accident
and Health Insurance and Annuities]), or [the] Insurance Code[,]
Article 20A.09, and §11.301 [§11.301(4)] of this title (relating to
Filing Requirements) or §11.302 [§11.302(6)] of this title (relating
to Service Area Expansion or Reduction Application [Requests]),
as applicable, except as provided in subsection (b) of this section.
A small employer [health] carrier desiring to use existing forms to
provide a health benefit plan in the small employer market shall file
a certification stating which previously approved forms the health
carrier intends to use in that market provided such forms have been
amended to comply with applicable laws. [The form provided at
Figure 43 of §26.27(b)(43) of this title (relating to Forms) (]Form
Number 1212 CERT ANN LIST-OTHER/SEHBPshall [) may] be
used for this purpose. [The previously approved forms should be listed
in Provision E of that form.] The certification shall be forwarded to
the department as soon as reasonably possible after January 1, 1994,
and for newly elected small employer carriers no later than with the
first filing of a small employer health benefit plan.

(b) Each small employer carrier shall submit a [The follow-
ing certification forms providing information relating to prototype pol-
icy forms, marketing in the small employer market and/or other mar-
kets, and] geographic service area certification form, provided in Form

Number 1212 CERT GEOG, prior to offering any small employer
health benefit plan and subsequent to such filing only if the small em-
ployer carrier changes the elections it made in the certification [areas
shall accompany each health benefit plan form filing submitted for use
in the small employer market]. The certification form

[(1) A geographic service area certification provided at
Figure 44 of §26.27(b)(44) of this title (relating to Forms) (Form
Number 1212 CERT GEOG ) shall be submitted by each health carrier
providing health benefit plans to small employers and] shall define the
geographic service areas within which the small employer carrier will
operate as a small employer carrier.

(1) [(A)] Each small employer carrier shall submit this
[This] certification form no later than with the initial filing of [must
accompany] a small employer health benefit plan [carrier’s initial filing
submitted for use in the small employer market].

(2) [(B)] If a [After the initial filings of health benefit plans
intended for use in the] small employer carrier elects to alter its [market
have been approved, this certification form will only be due annually,
no later than March 1 of each calendar year; however, if the] geographic
service areas, the small employer carrier shall notify the department of
its intent at least [change at any time, a new certification form defin-
ing the new service areas will be due no later than] 30 days prior to
the date the small employer carrier intends to effect the change. The
small employer carrier shall utilize Form Number 1212 CERT GEOG
to submit this information. This subsection does not exempt a health
carrier from any other legal requirements, such as those for withdrawal
from the market under §§7.1801, et seq. of this title (relating to With-
drawal Plan Requirements and Procedures).

[(2) A prototype certification form provided at Figure 45
of §26.27(b)(45) of this title (relating to Forms) (Form Number 1212
CERT PROTOTYPES/MRKT shall accompany each policy form filing
and/or certification filing. A small employer carrier other than an HMO
shall complete the certification form indicating:]

[(A) which of the prototype policy forms will be used;]

[(B) alternate forms which will be used, where permit-
ted, and their Flesch score. If a small employer health carrier, other
than an HMO, utilizes the prototype forms and only uses variations
permitted in the prescribed and/or adopted forms, the certification with
the description of the variations will suffice and policy forms will not
be required to be submitted for review and approval. Approval of the
use of the prototype forms based on the certification and the descrip-
tion of the variations will be communicated via an approval letter;]

[(C) define the market in which the form will be used,
such as, for use only in the small employer market or in all employer
markets or other markets;]

[(D) the type of group filing, if applicable;]

[(E) the small employer carrier’s required participation
amount; election to issue or not issue medically underwritten plans, the
required employer contribution amount; election or non-election of a
grace period and the number of days; termination for failure of em-
ployer to maintain participation requirements; election of Policy Year
definition, Prescription Drug Benefit Rider or Prescription Drug Card
Program, preexisting condition limitation provision including the time
period for the preexisting limitation; late enrollee election; election
or non-election of reduction in benefits for failure to pre-certify and
the reduction amount; form numbers, approval dates and description
of any riders that will be offered with the standard benefit plans; and
description of additional percentages payable, deductibles and coinsur-
ance amounts the small employer carrier will offer and description of
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PPO service area, if applicable, utilizing Figure 30 of §26.27(b)(30) of
this title (relating to Forms) (Form Number 1212 PPO).]

[(3) A prototype certification form provided at Figure 46
of §26.27(b)(46) of this title (relating to Forms) (Form Number 1212
HMO-CERT) with elections for HMO small employer plans shall ac-
company the contract form filing for HMOs. The HMO small employer
carrier shall complete the certification form for variable provisions of
the prototype form.]

(c) Each small employer [health] carrier, other than an HMO,
shall use a policy shell format for any group or individual health benefit
plan form used to provide a health benefit plan in the small employer
market. To expedite the review and approval process, all group and in-
dividual health benefit plan form filings (excluding HMO filings which
are covered in subsection (d) of this section) shall be submitted as fol-
lows:

(1) - (2) (No change.)

(3) as applicable under Chapter 3, Subchapter A of this
title, the toll-free number and complaint notice page, as required by
Chapter 1, Subchapter E of this title (relating to Notice of Toll-Free
Telephone Numbers and Procedures for Obtaining Information and
Filing Complaints [Policyholder Complaint Procedure]);

(4) - (6) (No change.)

[(7) for the standard benefit forms, which include the Ba-
sic Coverage Benefit Plan and the Catastrophic Care Benefit Plan, an
insert of the required benefits section that includes the schedule of ben-
efits, definitions, benefits provided, alternate cost containment and pre-
ferred provider [provisions, if any, exclusions and limitations, contin-
uation/conversion provisions, coordination of benefits, and riders;]

(7) [(8)] for small employer health benefit plans [that are
not one of the standard benefit forms], an insert page for the benefits
section of the health benefit plan, including, but not limited to, sched-
ule of benefits, definitions, benefits provided, [alternate cost contain-
ment and preferred provider provisions, if any,] exclusions and limi-
tations, continuation provisions [continuation/conversion provisions],
and if applicable, alternate cost containment, preferred provider, con-
version and coordination of benefits provisions, and riders;

(8) [(9)] insert pages for any amendments, applications, en-
rollment forms, or other form filings which comprise part of the con-
tract;

[(10) insert pages for any additional forms required under
Chapter 3, Subchapter F of this title (relating to Group Health Insurance
Mandatory Conversion Privilege);]

(9) [(11)] insert pages for any required outline of coverage
for individual products;

(10) [(12)] any additional form filings and documentation
as outlined in Chapter 3, Subchapter A of this title and Chapter 3, Sub-
chapter G of this title (relating to Plain Language Requirements for
Health Benefit Policies);

(11) [(13)] the certifications required under this section and
any other rating information required under §26.10 of this chapter [title]
(relating to Establishment of Classes of Business) and §26.11 of this
chapter [title] (relating to Restrictions Relating to Premium Rates); and

(12) [(14)] the rate schedule applicable to any individual
health benefit plan, as required by Chapter 3, Subchapter A of this title
[(relating to Requirements for Filing of Policy Forms Riders, Amend-
ments, and Endorsements for Life, Accident, and Health Insurance and
Annuities)].

(d) (No change.)

§26.20. Reporting Requirements.

(a) Small employer health carriers offering a small employer
health benefit plan shall file annually, not later than March 1 of each
year, an actuarial certification [provided at Figure 47 of §26.27(b)(47)
of this title (relating to Forms) (] Form Number 1212 CERT ACTUAR-
IAL, [)] stating that the underwriting and rating methods of the small
employer carrier:

(1) - (3) (No change.)

[(b) Not later than March 1 of each calendar year, Each health
carrier shall file a certification provided at Figure 43 of §26.27(b)(43)
of this title (relating to Forms) (Form Number 1212 CERT ANN LIST-
OTHER/SEHBP) with the commissioner, stating whether the health
carrier is offering any health benefit plan to small employers that is
subject to the Insurance Code, Article 26.06(a). The certification shall:]

[(1) list each other health insurance coverage (including the
form number, approval date, and a very brief description of the type
of coverage) that the health carrier is offering, delivering, issuing for
delivery, or renewing to or through small employers in this state; and
is not subject to this chapter because it is listed as excluded from the
definition of a health benefit plan under the Insurance Code, Article
26.02, and §26.4 of this title (relating to Definitions);]

[(2) include a statement that the health carrier is not offer-
ing or marketing to small employers as a health benefit plan the cov-
erage listed under the Insurance Code, Article 26.07(b), and paragraph
(1) of this subsection, and the health carrier is complying with the pro-
visions of the Insurance Code, Chapter 26, Subchapters A-G, and this
subchapter to the extent it is applicable to the health carrier;]

[(3) list each health benefit plan along with riders (includ-
ing the form number and approval date) previously filed with the de-
partment (or filed through the certification process) which the health
carrier is no longer marketing to small employers in the state. If the
health carrier no longer wishes to offer the plan, a formal withdrawal of
the plan shall be filed and can be accomplished by marking the appro-
priate blank on the certification provided at Figure 43 of §26.27(b)(43)
of this title (relating to Forms) (Form Number 1212 CERT ANN LIST-
OTHER/SEHBP); and ]

[(4) list each health benefit plan and rider (including the
form number and approval date) previously filed with the department
which the health carrier plans to continue marketing to small employers
in the state.]

(b) [(c)] Not later than March 1 of each calendar year, a small
employer carrier shall complete and file with the commissioner Form
Number 1212 CERT DATA [provided at Figure 48 of §26.27(b)(48)
of this title (relating to Forms),] This annual filing shall include the
following information related to health benefit plans issued by the small
employer carrier to small employers in this state:

(1) the number of small employers that were issued and
the number of lives that were covered under health benefit plans in
the previous calendar year (separated, if applicable, as to newly issued
plans and renewals);

(2) the number of small employers that were issued and the
number of lives that were covered under consumer choice health benefit
plans, plans offering all state-mandated health benefits [the preventive
and primary care benefit plan, the in-hospital benefit plan, the stan-
dard health benefit plan, basic coverage benefit plan, catastrophic care
benefit plan, optional catastrophic care medical savings account plan],
HMO consumer choice health benefit plans and HMO plans including
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all state-mandated health benefits [preventive and primary care bene-
fit plan, HMO group standard benefit plan and HMO small employer
group health benefit plan] in the previous calendar year (as applicable,
separated as to newly issued plans and renewals and by groups based
on the following covered-employee size ranges: 2 - 9, 10 - 20, 21 -
35, and 36 - 50 [to class of business]);

(3) the number of small employers that were issued and the
number of lives that were covered for each of the carrier’s three (if ap-
plicable) most frequently issued consumer choice health benefit plans
[under a prescription drug rider with the preventive and primary care
benefit plan, a preventive and primary care benefit rider with the in-hos-
pital benefit plan, an alcohol and drug abuse rider with the basic cov-
erage and catastrophic benefit plans, a mental health benefit rider with
the basic coverage and catastrophic care benefit plans, a prescription
drug rider with the basic coverage and catastrophic care benefit plans,
and a preventive care rider with the basic coverage benefit plan] (as
applicable, separately listed as to newly issued plans and renewals and
including copies of the consumer choice health benefits plans[, type of
rider and type of benefit plan]);

(4) the number of small employer health benefit plans in
force and the number of lives covered under those plans. This infor-
mation should be broken down by the zip code of the small employers’
principal place of business in the state of Texas;

(5) the number of small employer health benefit plans that
were voluntarily not renewed by small employers in the previous cal-
endar year;

(6) the number of small employer health benefit plans that
were terminated or nonrenewed (for reasons other than nonpayment of
premium) by the health carrier in the previous calendar year;

(7) the number of small employer health benefit plans that
were issued to small employers that were uninsured for at least the two
months prior to issue; [and]

(8) the health carrier’s gross premiums derived from health
benefit plans delivered, issued for delivery, or renewed to small em-
ployers in the previous calendar year. For purposes of this subsection,
gross premiums shall be the total amount of monies collected by the
health carrier for health benefit plans during the applicable calendar
year or the applicable calendar quarter. Gross premiums shall include
premiums collected for individual and group health benefit plans is-
sued to small employers or their employees. Gross premiums shall
also include premiums collected under certificates issued or delivered
to employees (in this state) of small employers, regardless of where the
policy is issued or delivered;

(9) if applicable, information regarding any small em-
ployer health benefit plans assumed from another small employer
carrier; and

(10) the number of small employers and the number of
lives that were covered under plans issued to small employer health
coalitions in the previous calendar year (as applicable, separated as to
newly issued plans and renewals).

§26.22. Private Purchasing Cooperatives.
(a) (No change.)

(b) On receipt of a certificate of incorporation or certificate of
authority from the secretary of state, the purchasing cooperative shall
file notification of the receipt of the certificate and a copy of the co-
operative’s organizational documents with the commissioner by filing
the required notification and documents with the Life/Health Division
[Group], Mail Code 106-1A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

(c) The board of directors shall file annually with the commis-
sioner a statement of all amounts collected and expenses incurred for
each of the preceding years. The annual filing shall be made, no later
than March 1 of each year, on Form Number 1212 CERT COOP [pro-
vided at Figure 49 of §26.27(b)(49) of this title (relating to Forms)]
and shall be mailed to the Life/Health Division [Group], Mail Code
106-1A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104.

(d) (No change.)

§26.24. Procedure for Obtaining the Approval of Commissioner and
Filing with the Commissioner.

(a) Whenever the approval of the commissioner is required by
this chapter for a small employer carrier other than an HMO, the initial
approval shall be granted or denied by the deputy commissioner for the
Life/Health Division [Group]. The initial decision is expressly dele-
gated by this section to the deputy commissioner for the Life/Health
Division [Group]. Whenever the approval of the commissioner is re-
quired by this chapter for HMO small employer plans, the initial ap-
proval shall be granted or denied by the deputy commissioner for the
HMO Division [HMO/URA Group]. The applicant for the approval
may appeal the initial decision to the commissioner.

(b) Whenever a filing of a policy, contract, or form is required
by §26.19 of this title (relating to Filing Requirements) for a small em-
ployer carrier other than an HMO, any approval, withdrawal, or dis-
approval of the filing shall initially be made by the deputy commis-
sioner for the Life/Health Division [Group]. Whenever a filing of a
contract, evidence of coverage, or form is required by §26.19 of this ti-
tle [(relating to Filing Requirements)] for HMO small employer plans,
any approval, withdrawal, or disapproval of the filing shall initially be
made by the deputy commissioner for the HMO Division [HMO/URA
Group]. Notice of any adverse action shall be given to the applicant not
later than the fifth day before the action is proposed to be taken. The
applicant may appeal an adverse decision to the commissioner.

(c) Whenever a report is required to be filed by this chapter,
that filing shall be made to the Deputy Commissioner, Life/Health Di-
vision [Group], Mail Code 106-1A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.

§26.26. Administrative Violations and Penalties.

If, after notice and opportunity for hearing, the commissioner deter-
mines that a health carrier or a small employer carrier has violated or is
violating any provision of [the] Insurance Code, Chapter 26, Subchap-
ters A - G, or this subchapter, the commissioner may impose sanctions
under [the] Insurance Code §§82.001, et seq., and §§84.001, et seq. [,
Article 1.10, 1.10E], and/or issue a cease and desist order under [the]
Insurance Code §§83.001, et seq [, Article 1.10A].

§26.27. Forms.

The forms relating to Chapter 26, Insurance Code, for small and
large employers referenced in this chapter can be obtained from the
Texas Department of Insurance, Life/Health & HMO Intake Section,
Life/Health Division, MC 106-1E, P. O. Box 149104, Austin, Texas
78714-9104, or at the department’s website, www.tdi.state.tx.us.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406536
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Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
SUBCHAPTER C. LARGE EMPLOYER
HEALTH INSURANCE PORTABILITY AND
AVAILABILITY ACT REGULATION
28 TAC §§26.301 - 26.309, 26.311, 26.312

The amendments are proposed under Insurance Code Article
26.04, HIPAA, and Insurance Code §36.001. The Insurance
Code, Chapter 26, implements provisions regarding small and
large employers which were necessary to comply with the fed-
eral requirements contained in HIPAA. Article 26.04 requires the
commissioner to adopt rules as necessary to implement the In-
surance Code, Chapter 26, and to meet the minimum require-
ments of federal law and regulations which, for small and large
employer health carriers, are contained in HIPAA. Federal agen-
cies have adopted regulations implementing HIPAA as follows:
Department of the Treasury, 26 CFR Part 54; Department of La-
bor, 29 CFR Part 2590; and Department of Health and Human
Services, 45 CFR Parts 144 and 146. As identified in the In-
troduction, portions of the Federal Regulations are included in
these rules as necessary to meet the minimum requirements of
federal law. Section 36.001 provides that the Commissioner of
Insurance may adopt any rules necessary and appropriate to im-
plement the powers and duties of the Texas Department of Insur-
ance under the Insurance Code and other laws of this state.

The following articles are affected by this proposal: Insurance
Code, Chapter 26 and Chapter 843, Subchapter G; Articles
26.02, 20A.09(k), 3.70-3C,and 21.58A; and §843.002

§26.301. Applicability and Scope.

(a) Except as otherwise provided, this subchapter shall apply
to any health benefit plan providing health care benefits covering 51
or more eligible employees of a large employer, whether provided on
a group or individual franchise basis, regardless of whether the policy
was issued in this state, if it provides coverage to any citizen or inhab-
itant of this state and if the plan meets one of the following conditions:

(1) (No change.)

(2) the health benefit plan is treated by the employer or by
a covered individual as part of a plan or program for the purposes of 26
United States Code §106 or §162; [or]

(3) the health benefit plan is a group policy issued to a large
employer; or

(4) the health benefit plan is an employee welfare benefit
plan under 29 CFR 2510.3-1(i).

(b) (No change.)

(c) An insurance policy, evidence of coverage, contract, or
other document that is delivered, issued for delivery, or renewed to large
employers and their employees on or after July 1, 1997, shall comply
with all provisions of the Insurance Code, Chapter 26, Subchapters A
and H[, as adopted by the 75th Legislature,] and with this subchapter.

(d) (No change.)

(e) If a large employer or the employees of a large employer
are issued a health benefit plan under the provisions of the Insurance
Code, Chapter 26, Subchapters A and H, and this subchapter, and the
large employer subsequently employs less than 51 eligible employees,
the provisions of the Insurance Code, Chapter 26, Subchapters A and
H, and this subchapter shall continue to apply to that particular health
plan if the employer elects to renew the large employer health benefit
plan subject to the provisions of §26.308 of this chapter [title] (relat-
ing to Renewability of Coverage and Cancellation). A health carrier
providing coverage to such an employer shall, within 60 days of be-
coming aware that the employer has less than 51 eligible employees,
but not later than the first renewal date occurring after the employer
ceases to be a large employer, notify the employer of the following:

(1) (No change.)

(2) If the employer does not renew the large employer
health benefit plan, the employer will be subject to the requirements
of the Insurance Code, Chapter 26, Subchapters A - G concerning
small employers, and Subchapter A of this chapter (relating to Small
Employer Health Insurance Portability and Availability Regulations),
including guaranteed issue, rating protections, and participation/contri-
bution/minimum group size [participation/contribution] requirements.

(3) (No change.)

(4) If the employer fails to comply with the qualifying
[minimum percentage] participation, [or] contribution, or group
size requirements, of §26.303 of this chapter (relating to Coverage
Requirements), the health carrier may terminate coverage under the
plan, provided that the termination shall be in accordance with the
terms and conditions of the plan concerning termination for failure
to meet the qualifying participation, contribution, or minimum group
size requirement and in accordance with Insurance Code Articles
26.86, 26.87, 26.88 and §26.303 of this chapter [the coverage will
terminate].

(f) - (g) (No change.)

§26.302. Status of Health Carriers as Large Employer Carriers and
Geographic Service Area.

(a) Not later than March 1 annually, [1998,] each health car-
rier providing health benefit plans in this state shall make a filing with
the commissioner indicating whether the health carrier will or will not
offer, renew, issue, or issue for delivery health benefit plans to large
employers in this state as defined in the Insurance Code, Chapter 26,
Subchapters A and H, and this subchapter. The required filing shall in-
clude the certification form [provided at Figure 50 of §26.27(b)(50) of
this title (relating to Forms) (] Form Number 1212 CERT LEHC STA-
TUS,(]) completed according to the carrier’s status, and shall at least
provide a statement to the effect of one of the following:

(1) - (4) (No change.)

(b) If a health carrier chooses to change its election or the date
of implementing its election under subsection (a)(1), (2), or (4) of this
section, the health carrier shall notify the commissioner of its new elec-
tion at least 30 days prior to the date the health carrier intends to begin
operations under the new election. This notification shall be made on
Form Number 1212 CERT LEHC STATUS [provided at Figure 50 of
§26.27(b)(50) of this title (relating to Forms)].

(c) Upon election to become a large employer carrier, the
health carrier shall establish geographic service areas within which the
health carrier reasonably anticipates it will have the capacity to deliver
services adequately to large employers in each established geographic
service area. Large employer carriers shall comply with the following:
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(1) The health carrier shall define and submit the ge-
ographic service areas [shall be defined] in terms of counties or
ZIP [zip] codes, to the extent possible[, and shall be submitted in
conjunction with any filing of a large employer health benefit plan].

(2) If the health carrier cannot define the service area [can-
not be defined] by counties or ZIP [zip] code, the health carrier shall
submit a map which clearly shows the geographic service areas [is re-
quired to be submitted in conjunction with any filing of the large em-
ployer health benefit plan].

(3) - (5) (No change.)

(6) Large employer carriers shall, no later than the initial
filing of a large employer health benefit plan, utilize Form Number
1212 LEHC GEOG [provided in Figure 51 of §26.27(b)(51) of this
title (relating to Forms)] to submit this information.

(d) If a large employer carrier elects to alter its geographic
service area, the large employer carrier shall notify the department of
its intent at least 30 days prior to the date the health carrier intends
to effect the change. The large employer carrier shall utilize Form
Number 1212 LEHC GEOG to submit this information.

(e) This section does not exempt a large employer carrier from
any other legal requirements, such as those for withdrawal from the
market under §§7.1801, et seq. of this title (relating to Withdrawal
Plan Requirements and Procedures).

§26.303. Coverage Requirements.

(a) A large employer carrier may refuse to provide coverage
to a large employer in accordance with the carrier’s underwriting stan-
dards and criteria. However, on issuance to a large employer, each
large employer carrier shall provide coverage to the eligible employ-
ees meeting the participation criteria established by the large employer
without regard to an individual’s health status related factors. The par-
ticipation criteria may not be based on health status related factors. A
large employer’s participation criteria may not require an employee to
maintain an actively at work status, unless the actively at work status
is wholly unrelated to health status related factors, such as time off for
a sabbatical leave or vacation.

(b) The large employer carrier shall accept or reject the entire
group of individuals who meet the participation criteria established by
the employer and who choose coverage and may exclude only those el-
igible employees or dependents, if applicable, who have declined cov-
erage. The carrier may charge premiums in accordance with Insurance
Code[,] Article 26.89 to the group of employees or dependents, if appli-
cable, who meet the participation criteria established by the employer
and who do not decline coverage.

(c) A large employer carrier shall secure a written waiver for
each eligible employee who meets the participation criteria and each
dependent, if dependent coverage is offered to enrollees under a large
employer health benefit plan, who declines an offer of coverage under
a health benefit plan provided to a large employer. If a large employer
elects to offer coverage through more than one large employer carrier,
waivers are only required to be signed if the eligible individual is de-
clining all large employer health benefit plans offered. The large em-
ployer carriers may enter into an agreement designating which large
employer carrier will receive and retain the waiver. Waivers shall be
maintained by the large employer carrier for a period of six years. The
waiver must ensure that the employee was not induced or pressured
into declining coverage because of the employee’s health status related
factors. The waiver shall be signed by the employee (on behalf of such
employee or the dependent, if applicable, of such employee) and shall
certify that the individual who declined coverage was informed of the
availability of coverage under the health benefit plan. Receipt by the

large employer carrier of a facsimile transmission of the waiver is per-
missible, provided that the transmission includes a representation from
the large employer that the employer will maintain the original waiver
on file for a period of six years from the date of the facsimile transmis-
sion. The waiver form shall:

(1) - (3) (No change.)

(d) A large employer carrier may not provide coverage to a
large employer or the employees of a large employer if the carrier or
an agent for the carrier knows that the large employer has induced or
pressured an eligible employee who meets the participation criteria or
a dependent of the employee to decline coverage because of that indi-
vidual’s health status related factors.

(e) An agent shall notify a large employer carrier, prior to sub-
mitting an application for coverage with the health carrier on behalf of a
large employer or employee of a large employer, of any circumstances
that would indicate that the large employer has induced or pressured an
eligible employee who meets the large employer’s participation criteria
or a dependent of the employee to decline coverage due to the individ-
ual’s health status related factors.

(f) A large employer carrier may require a large employer to
meet minimum premium contribution requirements as a condition of
issuance and renewal in accordance with the carrier’s usual and cus-
tomary practices for all employer health benefit plans in this state. A
health carrier shall treat all similarly situated large employer groups in
a consistent and uniform manner when terminating health benefit plans
due to failure of the large employer to meet a contribution requirement.
If a large employer fails to meet a contribution requirement for a large
employer health benefit plan, the health carrier may terminate cover-
age as provided under the plan in accordance with the terms and con-
ditions of the plan requiring such contribution and in accordance with
[the] Insurance Code[,] Articles 26.86, 26.87, and 26.88 and §26.308
[§26.309] of this chapter [title] (relating to Renewability of Coverage
and Cancellation).

(g) (No change.)

(h) A large employer carrier may require a large employer to
meet minimum participation requirements as a condition of issuance
and renewal in accordance with the carrier’s usual and customary prac-
tices for all employer health benefit plans in this state. The minimum
participation requirements may determine the percentage of individuals
that must be enrolled in the plan in accordance with participation crite-
ria established by the employer. These minimum participation require-
ments must be stated in the contract and must be applied uniformly to
each large employer offered or issued coverage by the large employer
carrier in this state. A large employer health carrier shall accept or re-
ject the entire group of eligible employees meeting the participation
criteria and minimum participation requirements that choose to partic-
ipate and exclude only those employees and dependents, if applicable,
that have declined coverage.

(i) In determining whether an employer has the required per-
centage of participation of eligible employees who meet the large em-
ployer’s participation criteria, if the percentage of eligible employees
is not a whole number, the result of applying the percentage to the num-
ber of eligible employees shall be rounded down to the nearest whole
number. For example: if a large employer health carrier [an employer]
uses a minimum participation requirement of 75% of the eligible em-
ployees meeting the large employer’s participation criteria, 75% of 55
employees is 41.25, so 41.25 would be rounded down to 41; therefore,
75% participation by a 55 employee group will be achieved if 41 of the
eligible employees meeting the large employer’s participation criteria
participate.
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(j) If a large employer fails to meet the qualifying minimum
participation requirement for a large employer health benefit plan, for a
period of at least six consecutive months, the large employer health car-
rier may terminate coverage under the plan upon the first renewal date
following the end of the six-month consecutive period during which the
qualifying minimum participation requirement was not met, provided
that the termination shall be in accordance with the terms and condi-
tions of the plan concerning termination for failure to meet the quali-
fying minimum participation requirement and in accordance with [the]
Insurance Code[,] Articles 26.86, 26.87, 26.88 and §26.308 [§26.309]
of this chapter [title (relating to Renewability and Cancellation)]. A
large employer health carrier shall treat all similarly situated large em-
ployer groups in a consistent and uniform manner when terminating
health benefit plans due to a participation level of less than the quali-
fying participation level.

(k) A large employer must continue to meet the qualifying
minimum group size requirement of §26.5(a) of this chapter (relating
to Applicability and Scope) to be entitled to elect to renew coverage
pursuant to §26.301(e) of this chapter (relating to Applicability and
Scope). If a large employer fails to meet, for a period of at least six
consecutive months, the minimum group size requirement of §26.5(a)
of this chapter, the health carrier may terminate coverage under the
plan upon the first renewal date following the later of the end of the
six-month consecutive period during which the large employer did not
meet the qualifying minimum group size requirement, provided that
the termination shall be in accordance with the terms and conditions
of the plan concerning termination for failure to meet the minimum
group size requirement of §26.5(a) of this chapter, and in accordance
with the Insurance Code Articles 26.86, 26.87, 26.88 and §26.308 of
this chapter.

§26.304. Requirement to Insure Entire Groups.
(a) - (b) (No change.)

(c) A large employer carrier may require each large employer
that applies for coverage, as part of the application process, to pro-
vide a complete list of employees, eligible employees, and if dependent
coverage is offered to enrollees under a large employer health benefit
plan, a complete list of dependents of eligible employees as defined
in [the] Insurance Code[,] Article 26.02. The large employer carrier
may also require the large employer to provide reasonable and appro-
priate supporting documentation [(such as a W-2 Summary Wage and
Tax Form)] to verify the information required under this subsection, as
well as to confirm the applicant’s status as a large employer. The large
employer carrier shall make a [A] determination of eligibility [shall
be made] within five business days of receipt of any requested docu-
mentation. A large employer carrier may not condition the issuance of
coverage on an employer’s production of a particular document, where
the employer can otherwise provide the information required by this
section. Following are examples of the types of supporting documen-
tation which a large employer carrier may request, as reasonable and
appropriate, from an employer as needed to fulfill the purposes of this
subsection.

(1) a W-2 Summary Wage and Tax Form or other federal
or state tax records;

(2) a loan agreement;

(3) an invoice;

(4) a business check;

(5) a sales tax license;

(6) articles of incorporation or other business entity filings
with the Secretary of State;

(7) assumed name filings;

(8) professional licenses; and

(9) reports required by the Texas Workforce Commission.

(d) A large employer carrier shall not deny two individuals that
are married the status of eligible employee solely on the basis that the
two individuals are married. The large employer carrier shall provide
a reasonable opportunity for the individuals to submit evidence as pro-
vided in subsection (c) of this section to establish each individual’s
status as an eligible employee.

(1) The two individuals will not be eligible for coverage as
a dependent. Each must be covered as an employee.

(2) A child of either of the two individuals may only be
covered under the same large [small] employer health benefit plan as a
dependent by one of the two individuals.

(e) - (h) (No change.)

§26.305. Enrollment.

(a) Periods provided for enrollment in and application for any
health benefit plan provided to a large employer group shall comply
with the following:

(1) the initial enrollment period for the employees meeting
the large employer’s participation criteria shall extend [must be] at least
31 consecutive days after the employee’s initial date of employment, or
if the waiting period exceeds 31 days, at least 31 consecutive days after
the date the new entrant completes the waiting period for coverage;

(2) (No change.)

(3) a new entrant’s application for coverage shall be timely
if he or she submits the application within a period of at least 31 con-
secutive days following the initial date of employment, or following the
date the new entrant is eligible for coverage[, shall be provided during
which the new entrant’s application for coverage may be submitted].
For purposes of this paragraph, "submits" [submitted] means that the
item(s) must be postmarked by the end of the specified time period. At
the discretion of the large employer carrier, alternative methods of sub-
mission such as facsimile transmission (fax) [fax], may be acceptable;
and

(4) the large employer carrier shall provide an annual open
enrollment period of at least 31 consecutive days [shall be provided on
an annual basis. Such enrollment period shall consist of an entire cal-
endar month, beginning on the first day of the month and ending on the
last day of the month. If the month is a 30-day month, the enrollment
period shall begin on the first day of the month and end on the first day
of the following month. If the month is February, the period shall last
through March 2nd].

(b) If dependent coverage is offered to enrollees under a large
employer health benefit plan, the initial enrollment period for the de-
pendents must be at least 31 consecutive days, with a 31 consecutive
day annual open enrollment period.

(c) A new employee who meets the participation criteria of a
covered large employer may not be denied coverage if the application
for coverage is received by the large employer carrier not later than the
31st day after the later of:

(1) (No change.)

(2) the date on which the waiting period established under
Insurance Code[,] Article 26.83(h) expires.

(d) (No change.)

PROPOSED RULES November 12, 2004 29 TexReg 10439



(e) A large employer carrier may not exclude any eligible em-
ployee who meets the participation criteria or an eligible dependent, in-
cluding a late enrollee, who would otherwise be covered under a large
employer group.

(f) - (n) (No change.)

§26.306. Exclusions, Limitations, Waiting Periods, Affiliation Peri-
ods and Preexisting Conditions and Restrictive Riders.

(a) A large employer carrier may not exclude any eligible em-
ployee who meets the participation criteria or an eligible dependent,
if dependent coverage is offered to enrollees under a large employer
health benefit plan (including a late enrollee, who would otherwise be
covered under a large employer’s health benefit plan), except to the ex-
tent permitted under [the] Insurance Code[,] Articles 26.83 and 26.90.

(b) A preexisting condition provision in a large employer
health benefit plan may not apply to expenses incurred on or after
the expiration of the 12 months following the initial effective date
of coverage of the enrollee or late enrollee, except as authorized by
subsection (h)(2) of this section.

(c) - (e) (No change.)

(f) A preexisting condition provision in a large employer
health benefit plan shall not apply to an individual who was continu-
ously covered for an aggregate period of 12 months under creditable
coverage that was in effect up to a date not more than 63 days before
the effective date of coverage under the large employer health benefit
plan, excluding any waiting period. For example, Individual A has
coverage under an individual policy for 6 months beginning on May
1, 1997, through October 31, 1997, followed by a gap in coverage
of 61 days until December 31, 1997. Individual A is covered under
an individual health plan beginning on January 1, 1998 [1997], for 6
months through June 30, 1998 [1997], followed by a gap in coverage
of 62 days until August 31, 1998 [1997]. The effective date of
Individual A’s coverage under a large employer health benefit plan is
September 1, 1998 [1997]. Individual A has 12 months of creditable
coverage and would not be subject to a preexisting condition exclusion
under the large employer health benefit plan.

(g) (No change.)

(h) A large employer carrier shall choose one of the methods
set forth in paragraphs (1) or (2) of this subsection for handling requests
for enrollment from a late applicant in any health benefit plan subject to
this subchapter. The large employer carrier must use the same method
in regards to all such health benefit plans.

(1) The employee or dependent may be excluded from cov-
erage and any application for coverage rejected until the next annual
open enrollment period and, upon enrollment, may be subject to a
12-month preexisting condition provision, or, in the case of an HMO,
may be subject to a 60-day affiliation provision, as such provisions are
described by [the] Insurance Code[,] Article 26.90.

(2) (No change.)

(3) The provisions of paragraphs (1) and (2) of this sub-
section [subparagraphs (A) and (B)] do not apply to employees or de-
pendents under the special circumstances listed as exceptions under the
definition of late enrollee in §26.4 of this chapter [title] (relating to Def-
initions).

(4) (No change.)

(i) (No change.)

(j) A large employer may establish a waiting period applicable
to all new entrants under the health benefit plan during which a new em-
ployee is not eligible for coverage. The large employer shall determine

the duration of the waiting period. A large employer carrier shall not
apply a waiting period, elimination period, or other similar limitation of
coverage (other than an exclusion for preexisting [pre-existing] medical
conditions or impose an affiliation period consistent with [the] Insur-
ance Code[,] Articles 26.83 and 26.90), with respect to a new entrant,
that is longer than the waiting period established by the large employer.
Upon completion of the waiting period and enrollment within the time
frame allowed by §26.305(a) of this chapter [title] (relating to Enroll-
ment), coverage must be effective no later than the next premium due
date. Coverage may be effective at an earlier date as agreed upon by
the large employer and the large employer carrier.

(k) (No change.)

(l) To determine if preexisting conditions as defined in [the] In-
surance Code[,] Article 26.02(23) exist, a large employer carrier shall
ascertain the source of previous or existing coverage of each eligible
employee meeting the participation criteria and each dependent of an
eligible employee at the time such employee or dependent initially en-
rolls into the health benefit plan provided by the large employer carrier.
The large employer carrier shall have the responsibility to contact the
source of such previous or existing coverage to resolve any questions
about the benefits or limitations related to such previous or existing
coverage in the absence of a creditable coverage certification form.

§26.307. Fair Marketing.

(a) - (d) (No change.)

(e) Health carriers offering individual and group health bene-
fit plans in this state shall be responsible for determining whether the
plans are subject to the requirements of the Insurance Code, Chapter
26, Subchapters A and H, and this subchapter. Health carriers shall
elicit the following information from applicants for such plans at the
time of application:

(1) whether [or not] any portion of the premium will be
paid by a large employer;

(2) whether [or not] the prospective policyholder, certifi-
cate holder, or any prospective insured individual intends to treat the
health benefit plan as part of a plan or program under §162 or §106
of the United States Internal Revenue Code of 1986 (26 United States
Code §106 or §162); [or]

(3) whether the health plan is an employee welfare benefit
plan under 29 CFR §2510.3-1(i); or

(4) [(3)] whether [or not] the applicant is a large employer.

(f) If a health carrier fails to comply with subsection (e) [(f)]
of this section, the health carrier shall be deemed to be on notice of
any information that could reasonably have been attained if the health
carrier had complied with subsection (e) [(f)] of this section.

(g) A large employer carrier may not terminate, fail to renew,
limit its contract or agreement of representation with, or take any other
negative action against an agent for any reason related to the agent’s
request that the carrier issue a health benefit plan to a large employer.

§26.308. Renewability of Coverage and Cancellation.

(a) Except as provided by [the] Insurance Code[,] Article
26.87, a large employer carrier shall renew any large employer health
benefit plan for any covered large employer at the option of the large
employer, unless:

(1) - (2) (No change.)

(3) the large employer has not complied with a material
provision of the health benefit plan relating to premium contribution,
group size, or minimum participation requirements;

29 TexReg 10440 November 12, 2004 Texas Register



(4) - (5) (No change.)

(b) A large employer carrier may refuse to renew the coverage
of an eligible employee or dependent, if applicable, for fraud or
intentional misrepresentation of a material fact by that individual and
with respect to an eligible employee or dependent who is a subscriber
or enrollee in an HMO, for the reasons specified in §11.506(3)
[§11.506(4)(A)] of this title (relating to Mandatory Contractual Pro-
visions: Group, Individual and Conversion [Non-group] Agreement
and Group Certificate). The coverage is also subject to any policy or
contractual provisions relating to incontestability or time limits on
certain defenses.

§26.309. Refusal to Renew and Application to Reenter Large Em-
ployer Market.

(a) A large employer carrier may elect to refuse to renew all
large employer health benefit plans delivered or issued for delivery by
the large employer carrier in this state or in a geographic service area
approved under [the] Insurance Code[,] Article 26.85(d). The large
employer carrier shall notify the commissioner of the election not later
than the 180th day before the date coverage under the first large em-
ployer health benefit plan terminates under [the] Insurance Code[,] Ar-
ticle 26.87(a) and shall comply with the notification requirements set
forth in §26.302(c) and (d)(2) of this chapter (relating to Status of
Health Carriers as Large Employer Carriers and Geographic Service
Area). This subsection does not exempt a health carrier from any other
legal requirements, such as those for withdrawal from the market un-
der §§7.1801, et seq. of this title (relating to Withdrawal Plan Require-
ments and Procedures).

(b) - (d) (No change.)

(e) A large employer carrier may elect to discontinue a partic-
ular type of large employer coverage, only if the large employer carrier:

(1) [provides notice to each employer of the discontinua-
tion] before the 90th day preceding the date of the discontinuation of
the coverage: [;]

(A) provides notice of the discontinuation to each em-
ployer and the department; and

(B) [(2)] offers to each employer the option to purchase
other large employer coverage offered by the large employer carrier at
the time of the discontinuation; and

(2) [(3)] acts uniformly without regard to the claims expe-
rience of the employer or any health status related factors of employees
or dependents or new employees or dependents who may become eli-
gible for the coverage.

§26.311. Administrative Violations and Penalties.

If, after notice and opportunity for hearing, the commissioner deter-
mines that a health carrier or a large employer carrier has violated or is
violating any provision of the Insurance Code, Chapter 26, Subchapters
A and H, or this subchapter, the commissioner may impose sanctions
under [the] Insurance Code §§82.001, et seq., and §§84.001, et seq. [,
Article 1.10, 1.10E], and/or issue a cease and desist order under [the]
Insurance Code §§83.001, et seq [, Article 1.10A].

§26.312. Point-of-service Coverage.

(a) Definitions. The following words and terms when used
in this section shall have the following meanings, unless the context
clearly indicated otherwise.

(1) - (5) (No change.)

(6) Point-of-service (POS) plan--As defined in Insurance
Code Article 26.09(a)(2) [of the Code].

(b) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406537
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 26. SMALL EMPLOYER HEALTH
INSURANCE REGULATIONS
SUBCHAPTER A. SMALL EMPLOYER
HEALTH INSURANCE PORTABILITY AND
AVAILABILITY ACT REGULATIONS
28 TAC §§26.14, §26.27

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance proposes repeal of §§26.14
and 26.27 concerning small and large employer health insur-
ance regulations. The repeal of the sections is necessary so
that Chapter 26 of the department’s rules will conform to current
statutory requirements. Contemporaneously with this proposed
repeal, proposed new §§26.14 and 26.27 and amendments to
§§26.4 - 26.11, 26.13, 26.15, 26.16, 26.18 - 26.20, 26.22, 26.24,
26.26, 26.301 - 26.309 and 26.311 - 26.312 are published else-
where in this issue of the Texas Register.

Kim Stokes, Senior Associate Commissioner for the Life, Health
and Licensing Program, has determined that during the first five
years that the proposed repeal is in effect, there will be no fiscal
impact on state or local government as a result of enforcing or
administering the sections. There will be no measurable effect
on local employment or the local economy as a result of the pro-
posal.

Ms. Stokes has also determined that for each year of the first
five years the repeal of the sections is in effect, the public ben-
efit anticipated as a result of administration and enforcement of
the repealed sections will be that Chapter 26 of the department’s
rules will be up to date and conform to current statutory require-
ments. There is no anticipated economic cost to persons who
are required to comply with the proposed repeal. There is no
anticipated difference in cost of compliance between small and
large businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on December 13, 2004 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-
1C, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. An additional copy of the comment must be
simultaneously submitted to Bill Bingham, Deputy for Regulatory
Matters, Life, Health and Licensing Program, Mail Code 107-2A,
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Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing must be submitted
separately to the Office of Chief Clerk.

Repeal of §§26.14 and 26.27 is proposed pursuant to Insurance
Code Chapter 1153, and §36.001. Chapter 1153 gives the Com-
missioner of Insurance authority to set presumptive premium
rates by rule for credit life and accident and health policies. Sec-
tion 36.001 provides that the Commissioner of Insurance may
adopt any rules necessary and appropriate to implement the
powers and duties of the Texas Department of Insurance under
the Insurance Code and other laws of this state.

The proposed repeal affects regulation pursuant to the follow-
ing statutes: RuleStatute §§26.14 and 26.27 Insurance Code,
Chapter 1153.

§26.14. Coverage.

§26.27. Forms.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406509
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 37. FINANCIAL ASSURANCE
SUBCHAPTER W. FINANCIAL ASSURANCE
FOR DRY CLEANING FACILITIES
30 TAC §§37.9201, 37.9205, 37.9210, 37.9215, 37.9220

The Texas Commission on Environmental Quality (commission)
proposes new §§37.9201, 37.9205, 37.9210, 37.9215, and
37.9220.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The purpose of the proposed rules is to implement House Bill
(HB) 1366, 78th Legislature, 2003. HB 1366 amends the Texas
Health and Safety Code (THSC) by adding a new Chapter 374.
HB 1366 requires rules to be adopted that are necessary to ad-
minister and enforce the new chapter. Specifically, these pro-
posed rules set forth procedures for administering and enforcing
THSC, §374.105, which requires owners of certain dry clean-
ing facilities to furnish a bond or other financial assurance to the
commission.

A new 30 TAC Chapter 337, Dry Cleaner Environmental Re-
sponse, is also proposed in this issue of the Texas Register to
correspond with the proposed changes in this chapter.

SECTION BY SECTION DISCUSSION

The commission proposes new Subchapter W, Financial Assur-
ance for Dry Cleaning Facilities, to establish the procedures to
administer and enforce HB 1366.

Proposed new §37.9201, Applicability, states that the subchapter
applies to an owner of a dry cleaning facility required to provide
evidence of financial assurance under proposed new Chapter
337 and establishes requirements and mechanisms for demon-
strating financial assurance for corrective action.

Proposed new §37.9205, Submission of Documents, states that
an owner required to provide financial assurance shall submit an
originally signed financial assurance mechanism for corrective
action with the affidavit of nonparticipation in fund benefits. The
signed financial assurance mechanism must be in effect at the
time of submission.

Proposed new §37.9210, Financial Assurance Requirements
for Corrective Action, sets forth the financial assurance require-
ments for corrective action at dry cleaning facilities. An owner
of a dry cleaning facility shall establish financial assurance for
the corrective action of the facility that meets the requirements
of the proposed rule, in addition to the requirements specified
under Subchapters A, C, and D of this chapter. In addition, an
owner may use a fully funded trust, a surety bond guaranteeing
payment, an irrevocable standby letter of credit, and insurance
as specified in Subchapter C of this chapter to demonstrate
financial assurance for corrective action.

Proposed new §37.9215, Continuous Financial Assurance Re-
quired, states that the owner of a facility required to provide fi-
nancial assurance for corrective action shall provide continuous
financial assurance until the executive director provides written
consent to termination. Upon written request by the owner, the
executive director shall provide written consent to termination
of a financial assurance mechanism when an owner substitutes
and receives approval from the executive director for alternate
financial assurance as specified in this chapter or on the second
anniversary of the date the facility closes for use as a dry clean-
ing facility, if the executive director has certified that corrective
action is not required at the facility.

Proposed new §37.9220, Drawing on the Financial Assurance
Mechanisms, states that the executive director may call on the fi-
nancial assurance mechanism(s) when an owner who is required
to comply with this chapter has failed to perform corrective ac-
tion, when required; failed to provide an alternate financial assur-
ance mechanism, when required; or failed to provide continuous
financial assurance coverage.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeff Horvath, Analyst, Strategic Planning and Grants Manage-
ment Section, determined that for the first five-year period the
proposed new rules are in effect, no significant fiscal implications
are anticipated for the agency and no fiscal implications are an-
ticipated for other units of state or local government.

The purpose of the proposed rules is to implement HB 1366, cod-
ified as THSC, Chapter 374. The proposed rules require owners
of certain dry cleaning facilities to provide financial assurance
for corrective action. Under the proposed rules, owners of dry
cleaning facilities that have filed the affidavit of nonparticipation
(exercising the option to not participate in the benefits of the Dry
Cleaning Facility Release Fund) and who began operation on or
after September 1, 2003, must furnish to the commission a bond
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or other financial assurance authorized by the commission in the
amount of $500,000. An option not to participate in fund bene-
fits must have been filed with the commission before January
1, 2004. A facility may be designated as nonparticipating if the
owner demonstrates, at the owner’s expense, that the owner has
never used perchloroethylene and will never use perchloroethy-
lene. An owner would have to comply with the financial assur-
ance requirements only if the owner chooses to be designated
as nonparticipating and otherwise meets the statutory require-
ments.

At this time there are potentially two facilities that would be af-
fected under the proposed financial assurance rules. Costs to
the agency to ensure that the facilities comply with the proposed
financial assurance requirements are not expected to be signif-
icant.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five
years the proposed new rules are in effect, the public benefit
anticipated from the changes seen in the proposed rules will
be compliance with state law and the protection of the state’s
groundwater and surface water from potential and actual con-
tamination from certain dry cleaning facilities.

Fiscal implications are expected for businesses and individuals
that choose to be designated as nonparticipating and otherwise
meet the statutory requirements. Owners of nonparticipating dry
cleaning facilities will have to pay for financial assurance for cor-
rective action. However, these facilities will also be exempt from
the per-gallon fee on dry cleaning solvents except perchloroethy-
lene. They would also lose the financial benefit of participating in
the Dry Cleaning Facility Release Fund, which would cover any
corrective action costs at the site.

Currently, there are approximately two facilities that would be af-
fected by the proposed rules. In order to meet the financial as-
surance requirements, the owners may use a fully funded trust,
a surety bond guaranteeing payment, an irrevocable letter of
credit, or insurance. Guaranteed surety bond payments or in-
surance premiums are estimated to cost approximately $10,000
each year for $500,000 worth of coverage, but may be higher or
lower, depending upon the coverage requirements of the carrier.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for dry cleaning fa-
cilities that are small or micro- businesses unless they were des-
ignated as a nonparticipatory dry cleaning facility and are a new
business as of September 1, 2003. These owners would then be
required to obtain financial assurance for corrective action in the
amount of $500,000. Guaranteed surety bond payments or in-
surance premiums are estimated to cost $10,000 each year and
may be higher or lower, depending upon the coverage require-
ments of the carrier.

The following is an analysis of the cost per employee for any
small or micro-businesses affected by the proposed rules. Small
and micro-business are defined as having fewer than 100 or 20
employees respectively. Owners of dry cleaning facilities with
100 or fewer employees could incur additional costs for obtaining
financial assurance of up to $10,000 to comply with the proposed
rules or $100 per employee. A micro-business with 20 or less
employees would incur estimated additional costs of $500 per
employee. The projected costs for affected facilities are the same
for small businesses as for larger businesses.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in that statute. While
the specific intent of a major environmental rule is to protect
the environment or reduce the risks to human health from
environmental exposure, the specific intent of the proposed
rules is to provide the framework within which the agency will
administer the requirement in THSC, §374.105 for owners of
certain dry cleaning facilities to furnish a bond or other financial
assurance. Thus, the specific intent of the proposed rules is
not to protect the environment nor reduce the risks to human
health from environmental exposure. Additionally, the proposed
rules do not adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state.

Furthermore, even if the proposed rules did meet the defini-
tion of a major environmental rule, Texas Government Code,
§2001.0225 only applies to a major environmental rule if the re-
sult of the rule is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the gen-
eral powers of the agency instead of under a specific state law.
These proposed rules do not meet any of the four applicability
requirements and thus are not subject to the regulatory analysis
provisions of §2001.0225 even if they did meet the definition of
a major environmental law. Specifically, the proposed rules are
required by state law, are not proposed solely under the general
powers of the agency, and do not exceed a requirement of state
law, federal law, or a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment.

The commission invites public comment on this draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission further evaluated these proposed rules and per-
formed an assessment of whether these proposed rules consti-
tute a takings under Texas Government Code, Chapter 2007.
The specific purpose of these proposed rules is to implement HB
1366, specifically the requirement in THSC, §374.105 for owners
of certain dry cleaning facilities to furnish a bond or other finan-
cial assurance to the commission. The proposed rules signifi-
cantly advance this stated purpose by providing the framework
within which the agency will administer this financial assurance
requirement.

Promulgation and enforcement of the proposed rules would be
neither a statutory nor a constitutional taking of private real prop-
erty by the commission. Specifically, the proposed rules do not
affect a landowner’s rights in private real property because this
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rulemaking does not burden (constitutionally) nor restrict or limit
the owner’s rights to property and reduce its value by 25% or
more beyond that which would otherwise exist in the absence of
the proposed rules.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the rules are neither identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(b)(2), relating to Actions
and Rules Subject to the Coastal Management Program, nor will
they affect any action/authorization identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(a)(6). There-
fore, the proposed rules are not subject to the Texas Coastal
Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in
Austin on December 6, 2004, at 10:00 a.m. in Building E, Room
201S, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes before the hearing and will answer questions
before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Lola Brown, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205,
P.O. Box 13087, Austin, Texas 78711-3087 or faxed to
(512) 239-4808. Comments must be received by 5:00
p.m., December 13, 2004, and should reference Rule
Project Number 2003-047-337-WS. Copies of the proposed
rules can be obtained from the commission’s Web site at
http://www.tnrcc.state.tx.us/oprd/rules/propadop.html. For
further information, please contact Michael Bame, Policy and
Regulations Division, (512) 239-5658.

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under Texas Water Code
(TWC), §5.103, which authorizes the commission to adopt any
rules necessary to carry out its powers and duties under TWC
and other laws of the state; TWC, §7.002, which authorizes the
commission to enforce provisions of TWC and THSC; and HB
1366, 78th Legislature, 2003.

The proposed new sections implement THSC, Chapter 374.

§37.9201. Applicability.

This subchapter applies to an owner of a dry cleaning facility required
to provide evidence of financial assurance under §337.60 of this title
(relating to Nonparticipating Dry Cleaning Facility Financial Assur-
ance). This subchapter establishes requirements and mechanisms for
demonstrating financial assurance for corrective action.

§37.9205. Submission of Documents.

An owner of a dry cleaning facility required by this subchapter to pro-
vide financial assurance shall submit an originally signed financial as-
surance mechanism for corrective action with the affidavit of nonpar-
ticipation in fund benefits. The signed financial assurance mechanism
must be in effect at the time of submission.

§37.9210. Financial Assurance Requirements for Corrective Action.
(a) An owner of a dry cleaning facility subject to this subchap-

ter shall establish financial assurance for the corrective action of the
facility that meets the requirements of this subchapter, in addition to
the requirements specified under Subchapters A, C, and D of this chap-
ter (relating to General Financial Assurance Requirements; Financial
Assurance Mechanisms for Closure, Post Closure, and Corrective Ac-
tion; and Wording of the Mechanisms for Closure, Post Closure, and
Corrective Action).

(b) An owner of a dry cleaning facility subject to this subchap-
ter may use a fully funded trust, a surety bond guaranteeing payment,
an irrevocable standby letter of credit, and insurance as specified in
Subchapter C of this chapter to demonstrate financial assurance for
corrective action.

§37.9215. Continuous Financial Assurance Required.
The owner of a dry cleaning facility required by this subchapter to pro-
vide financial assurance for corrective action shall provide continuous
financial assurance until the executive director provides written con-
sent to termination. Upon written request by the owner, the executive
director shall provide written consent to termination of a financial as-
surance mechanism when:

(1) an owner substitutes and receives approval from the
executive director for alternate financial assurance as specified in this
chapter; or

(2) on the second anniversary of the date the facility closes
for use as a dry cleaning facility, if the executive director has certified
that corrective action is not required at the facility.

§37.9220. Drawing on the Financial Assurance Mechanisms.
The executive director may call on the financial assurance mecha-
nism(s) when an owner of a dry cleaning facility required to comply
with this chapter has:

(1) failed to perform corrective action, when required;

(2) failed to provide an alternate financial assurance mech-
anism, when required; or

(3) failed to provide continuous financial assurance cover-
age.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406449
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 337. DRY CLEANER
ENVIRONMENTAL RESPONSE
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The Texas Commission on Environmental Quality (commission
or agency) proposes new §§337.1 - 337.4, 337.10 - 337.15,
337.20 - 337.22, 337.30 - 337.32, 337.40, 337.41, 337.50,
337.51, 337.60 - 337.63, 337.70 - 337.72, and 337.80.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The purpose of the proposed rules is to implement House Bill
(HB) 1366, 78th Legislature, 2003. HB 1366 amends the Texas
Health and Safety Code (THSC) by adding a new Chapter 374.
HB 1366 requires rules to be adopted that are necessary to ad-
minister and enforce the new chapter, including rules that es-
tablish: 1) performance standards for dry cleaning facilities; 2)
requirements for the removal of dry cleaning solvents and waste
from dry cleaning facilities; 3) criteria to be used in setting pri-
orities for the expenditure of money from the dry cleaning fund;
and 4) criteria under which the agency may determine the level
at which corrective action is considered complete.

Corresponding changes to 30 TAC Chapter 37, Financial Assur-
ance, are also proposed in this issue of the Texas Register.

SECTION BY SECTION DISCUSSION

The commission proposes a new Chapter 337, Dry Cleaner En-
vironmental Response, to establish the procedures to administer
and enforce HB 1366.

Proposed new §337.1, Purposes, provides the purposes of the
chapter including regulating and remediating certain dry clean-
ing facilities as prescribed by THSC, Chapter 374; establishing
minimum standards and procedures to reasonably protect and
maintain the quality of the state’s groundwater and surface wa-
ter resources from contamination that could result from any re-
lease from a dry cleaning facility; providing for the use of risk-
based corrective action; and providing for the protection of hu-
man health and safety and the environment of the state.

Proposed new §337.2, Applicability, describes who the chapter
applies to, which includes all dry cleaning facilities, dry cleaning
drop stations, and distributors. Proposed §337.2 also lists the
entities that the chapter does not apply to.

Proposed new §337.3, Definitions, defines the following new
terms: application for ranking; distributor; dry cleaning machine;
dry cleaning waste; dry cleaning wastewater; empty; gross
annual receipts; in service; non-participating non-perchloroethy-
lene user registration certificate; operating dry cleaning drop
station; operating dry cleaning facility; participating non-per-
chloroethylene user registration certificate; permanently
removed from service; secondary containment; and temporarily
removed from service.

Proposed new §337.4, General Prohibitions and Requirements,
sets forth the following prohibitions and requirements: new dry
cleaning facilities must meet the performance standards; a dis-
tributor is prohibited from selling, delivering, or otherwise dis-
tributing any dry cleaning solvent to a dry cleaning facility unless
the dry cleaning facility has a valid, current registration certifi-
cate; the distributor must obtain and record the registration num-
ber from the dry cleaning facility’s current registration certificate;
a distributor cannot sell, deliver, or otherwise distribute the dry
cleaning solvent perchloroethylene to a dry cleaning facility with
a nonparticipating non-perchloroethylene user registration cer-
tificate or a participating non-perchloroethylene user registration
certificate; a person is prohibited from purchasing dry cleaning
solvent from a distributor that does not have a valid, current dis-
tributor registration certificate issued by the executive director;

a person is prohibited from purchasing the dry cleaning solvent
perchloroethylene for a dry cleaning facility with a nonparticipat-
ing non-perchloroethylene user registration certificate or a partic-
ipating non-perchloroethylene user registration certificate; and a
distributor is prohibited from selling, delivering, or otherwise dis-
tributing any dry cleaning solvent to a dry cleaning drop station.

Proposed new §337.10, Registration for Dry Cleaning Facilities
and Drop Stations, sets forth the registration requirements of dry
cleaning facilities and dry cleaning drop stations. All operating
dry cleaning facilities and dry cleaning drop stations must be
registered with the agency.

Proposed new §337.11, Dry Cleaner Registration Certificates,
sets forth the procedures related to registration certificates for
dry cleaning facilities and dry cleaning drop stations, including
obtaining, renewing, and displaying a certificate, as well as the
process for revocation or denial of a certificate. Dry cleaner
registration certificates are necessary to receive delivery of dry
cleaning solvents.

Proposed new §337.12, Registration for Distributors, sets forth
the requirements for the registration of distributors. Distributors
in operation on or after September 1, 2003, must register with
the agency.

Proposed new §337.13, Distributor Registration Certificate, sets
forth the procedures related to registration certificates for distrib-
utors, including obtaining and displaying a certificate, as well as
the process for revocation or denial of a certificate. The certifi-
cate is necessary for the delivery of dry cleaning solvents.

Proposed new §337.14, Registration Fees, sets forth the pro-
cedures and requirements for owners of operating dry cleaning
facilities and dry cleaning drop stations to pay the registration
fees required by THSC, §374.102. The owner of the facility or
drop station on or after September 1 of each state fiscal year
(FY) is responsible for the registration fees owed for the state FY
beginning on September 1. However, if a person acquires a dry
cleaning facility or dry cleaning drop station that does not have
a current registration certificate, the facility or drop station would
have to be registered and the fee paid before a current regis-
tration certificate would be issued. This proposed section also
requires owners to pay penalties and interest on late payments.

Proposed new §337.15, Solvent Fees, sets forth the procedures
and requirements for payment and collection of the dry clean-
ing solvent fees required by THSC, §374.103. This section in-
cludes reporting requirements for distributors, specifications on
payment of collected fees to the agency, and provisions govern-
ing late payments.

Proposed new §337.20, Performance Standards, sets forth the
performance standards that apply to dry cleaning facilities and
dry cleaning drop stations, including the dates by which owners
must be in compliance. In §337.20(c), compliance with 30 TAC
Chapter 335, Subchapter C, is required for storage, treatment,
and disposal of hazardous dry cleaning wastes. In §337.20(d),
dry cleaning process water is prohibited from discharge to sani-
tary sewers and septic systems and from discharge to the waters
of the state. If this process water is not misted or evaporated in
an appropriate device plumbed directly to, or immediately adja-
cent to, the dry cleaning machine, the owner of a dry cleaning
facility must be able to account for the disposal of this process
water in accordance with applicable hazardous or nonhazardous
waste rules. In cases where this dry cleaning process water (of-
ten called "separator water") is disposed of by other methods,
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the owner of a dry cleaning facility must create a log indicat-
ing the amount of water collected, who disposed of it, and the
date and means of disposal. Section 337.20(e) requires compli-
ance with the emission standards for hazardous air pollutants,
as specified by HB 1366, and also specifies existing air permit-
ting requirements for dry cleaners. All dry cleaners must have
a new source review authorization. To satisfy this requirement,
a person may claim the permit by rule (30 TAC §106.411). This
permit by rule may be used to authorize dry cleaning equipment,
including misters and evaporators, if the requirements of 30 TAC
§106.4 are met. Generally, most dry cleaners will be able to claim
the permit by rule. However, if emissions exceed those specified
in §106.4, a new source review permit under 30 TAC Chapter
116 must be obtained. In §337.20(f), secondary containment is
required for all dry cleaning facilities using chlorinated dry clean-
ing solvents and all other dry cleaning facilities when replacing or
installing a dry cleaning machine on or after September 1, 2005.
The secondary containment is required for both dry cleaning ma-
chines and storage areas. Secondary containment for facilities
that do not utilize chlorinated solvents is required because other
solvents may pose a greater danger to the environment than is
presently understood, the dry cleaning machines made today
usually include secondary containment, and such containment
is already required by many local government fire codes. Sec-
tion 337.20(g) sets forth requirements governing the delivery of
solvents to the dry cleaning facility.

Proposed new §337.21, Removal of Dry Cleaning Solvents and
Wastes, sets forth the requirement for the removal of solvents
and waste from dry cleaning facilities as well as the removal of
solvents and wastes from dry cleaning machines that are tem-
porarily or permanently removed from service.

Proposed new §337.22, Variances and Alternative Procedures,
sets forth the procedures for obtaining a variance from the re-
quirements of the dry cleaning rules in this chapter, as well as
recordkeeping requirements related to a variance that is granted.

Proposed new §337.30, Prioritization of Sites, sets forth the pro-
visions relating to the prioritization of dry cleaning sites that re-
quire corrective action. A site will only be eligible for prioritization
if it has been ranked with the dry cleaning facility ranking system.

Proposed new §337.31, Ranking of Sites, sets forth the proce-
dures for the ranking of dry cleaning facilities. The ranking sys-
tem is a methodology designed to determine a numerical score
for a facility based on various factors that may impact human
health or the environment. This section includes the information
required to be contained in the application for ranking package
as well as who may apply for a site to be ranked under THSC,
§374.154(b). If multiple parties are involved with a site, the com-
mission encourages the parties to work together to submit a
single application to the agency. It should be noted that under
THSC, §374.154(b), only owners of current and former facilities
and real property may apply for a site to be ranked. Therefore, for
the owner of a drop station to apply for such a site to be ranked,
the owner would have to be the real property owner (and meet
additional criteria in THSC, §374.154(b)) or would have to have
owned the facility at the site.

Proposed new §337.32, Denial and Removal of Sites from Rank-
ing, sets forth the criteria for the executive director to deny or re-
move a site from ranking.

Proposed new §337.40, General Requirements, sets forth the
general requirements for meeting the deductible such as the eli-
gible costs incurred by an applicant must be reasonable and ap-
propriate.

Proposed new §337.41, Evidence of Eligible Costs, describes
what evidence is required to be submitted with the application
for ranking package to show that the deductible has been met;
states that the executive director may require the applicant to
provide additional information or return the application if the in-
formation is not sufficient to review the application; and gives
examples of the types of costs that will not be considered eligi-
ble costs applicable to the deductible.

Proposed new §337.50, Corrective Action, states that corrective
action will be conducted under 30 TAC Chapter 350 or other guid-
ance established by the executive director; corrective action at a
site may be postponed or suspended indefinitely in order to make
money available for corrective action at a site with a higher pri-
ority; and postponement or suspension of corrective action does
not mean that the cleanup standards under Chapter 350 have
been met.

Proposed new §337.51, Eligibility for Corrective Action, de-
scribes the prerequisites for an owner or other person to be
eligible to have corrective actions costs paid by the Dry Cleaning
Facility Release Fund. The exemption from certain claims in
THSC, §374.207 is conditioned on the owner or other person
being eligible to have corrective action costs paid by the fund.

Proposed new §337.60, Nonparticipating Dry Cleaning Facility
Financial Assurance, states that the owner of a dry cleaning
facility that has submitted to the executive director the affidavit
of nonparticipation for a facility that begins operation on or af-
ter September 1, 2003 and before January 1, 2004, shall pro-
vide financial assurance for corrective action in the amount of
$500,000 per nonparticipating facility. The affidavit and financial
assurance must be submitted to the executive director before
January 1, 2004. This proposed section does not apply to a car-
bon dioxide facility.

Proposed new §337.61, Participating Non-Perchloroethylene
User Registration Certificate, states that to obtain this certifi-
cate: 1) the owner must swear in an affidavit approved by the
executive director that the owner has never used or allowed
the use of perchloroethylene at any dry cleaning facility in the
state; and 2) perchloroethylene must never have been used at
the facility in question.

Proposed new §337.62, Nonparticipating Non-Perchloroethy-
lene Facilities, sets forth requirements that apply to such a
facility, including disclosure requirements for any sale of the
facility.

Proposed new §337.63, Owner Affiliation, states that for the pur-
poses of this subchapter, the term "owner" includes various en-
tities or persons affiliated with the owner. The purpose of this
section is to avoid the situation where, for example, owners may
reorganize into a new company or transfer a facility to a relative
to qualify as an owner that has never used perchloroethylene at
any facility in the state. By doing such a reorganization or trans-
fer, the owner would avoid solvent fees for a facility but the facility
may still qualify for fund benefits if it has a participating non-per-
chloroethylene user registration certificate.

Proposed new §337.70, General Provisions, sets forth the re-
quirements for the maintenance of records, records retention,
and penalties for records violations.
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Proposed new §337.71, Distributors, states that distributors shall
maintain books, financial records, documents, and other evi-
dence for sales of dry cleaning solvents and the fees collected
and paid to the agency as required by this chapter. The records
must include copies of all invoices for dry cleaning solvent sales
and purchases showing the facility registration numbers, name,
type, and quantity of the dry cleaning solvent purchased and
sold, the name and address of the seller and purchaser, and the
date of the sale or purchase.

Proposed new §337.72, Dry Cleaning Facilities, describes what
records dry cleaning facilities must retain such as invoices of dry
cleaning solvent purchases showing the name, type, and quan-
tity of the dry cleaning solvent purchased, the name and ad-
dress of the seller, and the date of the purchase; waste disposal
records; and secondary containment logs.

Proposed new §337.80, Audits and Investigations, states that the
executive director may conduct audits or investigations concern-
ing payments, fees, or information submitted to the agency and
persons shall cooperate with such audits and investigations.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeff Horvath, Analyst, Strategic Planning and Grants Manage-
ment Section, determined that for the first five-year period the
proposed new rules are in effect, significant fiscal implications
are anticipated for the commission. In addition, fiscal implica-
tions are anticipated for owners and operators of dry cleaning
facilities, dry cleaning drop stations, distributors of dry cleaning
solvent, and consumers who purchase the services of dry clean-
ing facilities.

The proposed new rules implement HB 1366, codified as Texas
Health and Safety Code, Chapter 374. The bill established a dry
cleaning regulation and remediation program at the commission.
The new program does not apply to governmental entities or po-
litical subdivisions. The bill requires the commission to adopt
rules to administer and enforce the new program including the
development of performance standards for dry cleaning facilities
and criteria for setting priorities for the expenditure of funds from
the newly established Dry Cleaning Facility Release Fund in the
General Revenue Fund. In addition, the commission is required
to develop corrective action completion criteria for the remedia-
tion of contaminated sites.

The new rules are proposed in order to regulate and remediate
certain dry cleaning facilities as prescribed by THSC, Chapter
374; establish minimum standards and procedures to reason-
ably protect and maintain the quality of the state’s groundwater
and surface water resources from contamination that could result
from any release from a dry cleaning facility; provide for the use
of risk-based corrective action; and provide for the protection of
human health and safety and the environment of the state.

The proposed new rules apply to all dry cleaning facilities (ex-
cept for certain types or categories of businesses such as ho-
tels, motels, formal wear and costume rental businesses, and
others), dry cleaning drop stations, and distributors of dry clean-
ing solvent. Currently, there are an estimated 2,165 dry cleaning
facilities, 1,648 dry cleaning drop stations, and 21 distributors of
dry cleaning solvents doing business in the state.

Under the legislation, each owner of an operating dry cleaning
facility is required to register annually with the commission and
to pay the required fees. No registration fee would be required
for carbon dioxide facilities. A registration fee of $250 per year

is required for facilities with $100,000 or less in gross annual re-
ceipts, for nonparticipating facilities, or for dry cleaning drop sta-
tions (locations where no cleaning occurs on site) that are not
owned by a dry cleaning facility. The registration fee is $1,000
per year for drop stations that are owned by a dry cleaning facil-
ity, and $2,500 per year for participating dry cleaning plants that
have gross annual receipts in excess of $100,000. A fee of $15
per gallon is imposed on the purchase of the dry cleaning solvent
perchloroethylene and a fee of $5.00 per gallon is imposed on
the purchase of other dry cleaning solvents. Owners that submit
affidavits to the commission stating that they have never used
perchloroethylene would be exempt from both of the per-gallon
fees. Owners that opt not to participate in the remediation ben-
efits provided by the Dry Cleaning Facility Release Fund would
be exempt from the per-gallon fee on other dry cleaning solvents
but not from the per-gallon fee on perchloroethylene. However,
facility owners that have opted out of the Dry Cleaning Facility
Release Fund cannot use perchloroethylene at the opted-out fa-
cility. Fee revenue is deposited into the Dry Cleaning Facility
Release Fund. The fund is statutorily dedicated for use by the
commission to administer the program and to remediate contam-
inated sites.

It is estimated that the commission will receive between $5.5
million and $6.1 million in fee revenue in FY 2004 and between
$7.9 million and $10.1 million in fee revenue each year thereafter
for the rest of the five-year period covered by the fiscal note.
For FYs 2004 and 2005, the commission is limited by statute to
spend 15% of the money credited to the fund in the same FY for
administrative and start-up expenses. The commission is limited
to 10% of the amount of money credited to the fund in the same
FY for the same expenses after FY 2005.

To implement the program, the commission will be responsible
for the following new activities and responsibilities: 1) registering
dry cleaning facilities, dry cleaning drop stations, and dry clean-
ing solvent distributors; 2) billing registered dry cleaning facili-
ties and dry cleaning drop stations; 3) processing registration
and solvent fees; 4) processing applications for the ranking and
prioritization of sites for corrective action; 5) the acquisition of
contracts for corrective action; 6) oversight of corrective action
contractors; 7) contract management including processing work
orders, invoices, and payments to contractors; 8) facility inspec-
tion and enforcement activity; 9) financial audits of dry cleaners
and distributors; and 10) processing and issuing special regis-
tration certificates for participating and nonparticipating non-per-
chloroethylene dry cleaning facilities.

The legislature appropriated the commission approximately $6
million in FY 2004 and $8.5 million in FY 2005 to implement and
operate the program. The legislature did not appropriate addi-
tional full-time employees for the program.

At this time, the commission’s administrative costs are approxi-
mately $330,000 for this FY and are expected to increase to as
much as $700,000 each year. After administrative expenses, the
remaining funds in the account will be used for corrective action
activities at contaminated dry cleaning sites. Based upon infor-
mation received from other states, remediation costs are esti-
mated to average $500,000 per site, but could be much higher.
The commission is prohibited by statute from spending more
than $5 million at any one contaminated site for corrective ac-
tion.

PUBLIC BENEFITS AND COSTS
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Mr. Horvath also determined that for each year of the first five
years the proposed new rules are in effect, the public benefit
anticipated from the changes seen in the proposed rules will
be compliance with state law and the protection of the state’s
groundwater and surface water from potential and actual con-
tamination from certain dry cleaning facilities.

Costs are anticipated to businesses and individuals as a result
of the implementation of the proposed new rules.

There are an estimated 2,165 dry cleaning facilities, 1,648 dry
cleaning drop stations, and 21 distributors of dry cleaning sol-
vents doing business in the state at this time. Each owner of an
operating dry cleaning facility is required by statute to register
annually with the commission and to pay the required fees. No
registration fee would be required for carbon dioxide facilities.

In addition to the registration fees, owners of dry cleaning facil-
ities or dry cleaning drop stations will also be required to pay
fees for the purchase of dry cleaning solvents, unless they are
exempt. Distributors of dry cleaning solvents will be required to
register with the commission, collect the solvent fees, and remit
the solvent fees to the commission on a quarterly basis. Sol-
vent distributors will likely incur additional recordkeeping costs,
though these costs are not anticipated to be significant.

The proposed rules would establish performance standards for
dry cleaning facilities and dry cleaning drop stations. Owners
of dry cleaning facilities using chlorinated solvents in operation
before January 1, 2004 with gross annual receipts that exceed
$200,000 (as indicated on the most current registration form filed
with the commission) would be required to comply with the sec-
ondary containment and direct-coupled delivery requirements no
later than January 1, 2006. Facilities with $200,000 or less in
gross annual receipts would have until January 1, 2007. Addi-
tional performance standards required upon the effective date
of the rule include: requirements for the proper storage and
disposal of wastes; compliance with federal air emission stan-
dards; and the prevention of dry cleaning solvent discharges to
a sanitary sewer, septic tank, or waters of the state. Facilities
that do not use chlorinated solvents and replace or install a pe-
troleum-based dry cleaning machine on or after September 1,
2005 would also be required to install dikes or other secondary
containment structures around the unit and around each storage
area for dry cleaning solvent, dry cleaning waste, or dry cleaning
wastewater.

Costs are anticipated for dry cleaning facilities that must retrofit
their equipment to meet the standards.

Most, if not all, new dry cleaning machines come with contain-
ment pans (secondary containment) as an integral part of the
machine. Consequently, the cost of the containment pan on a
new machine is rolled into the overall cost of the machine. Costs
to retrofit an older machine with a secondary containment pan
will vary with the size of the machine, but for the most common
machine size, the containment pan costs approximately $2,500,
with roughly an equal cost for installation, for a total of $5,000.
It is not known how many facilities will have to retrofit their ma-
chines.

Distributors of dry cleaning solvents are also affected by perfor-
mance standards that require all chlorinated solvents to be deliv-
ered to dry cleaning facilities by direct-coupled delivery systems.
The costs for this equipment are expected to be minimal, as dis-
tributors either sell (parts may cost between $20 and $30) or give
the equipment to their customers who lack it.

For those contaminated dry cleaning sites that do not pose an
immediate threat to human health or the environment, the com-
mission will rank the site for corrective action based upon infor-
mation contained in an application submitted by the dry cleaning
facility owner. Dry cleaning facility owners or others that submit
applications for ranking the facility are required to pay a $5,000
deductible, which would go towards any corrective action costs.
However, as part of the application for ranking as proposed in
the rules, owners or operators must submit a soil or groundwa-
ter analysis, certain hydrogeologic information, and a field survey
and a records survey of nearby water wells and surface water,
along with other information. Costs to obtain this information
or other information required for the application would count to-
wards the required $5,000 deductible. Those sites that are deter-
mined by the commission to pose an immediate threat to human
health or the environment would receive emergency action. Cor-
rective action costs are estimated to average $500,000 per site,
but could cost much more.

Contaminated dry cleaning sites would be eligible for correc-
tive action managed by the commission and paid for out of the
Dry Cleaning Facility Release Fund, unless the facility opts not
to participate in the fund benefits. Owners of nonparticipating
dry cleaning facilities must file with the commission and demon-
strate, at their expense, that they have never used or allowed the
use of perchloroethylene at any dry cleaning facility in the state.
An option not to participate must have been filed with the com-
mission before January 1, 2004. Approximately 381 nonpartici-
pating non-perchloroethylene user affidavits have been filed with
the commission at this time.

The statute requires certain dry cleaning facilities to provide fi-
nancial assurance for corrective action. Under the proposed
rules, owners of dry cleaning facilities that have filed the affidavit
of non-participation (exercising the option to not participate in
the benefits of the Dry Cleaning Facility Release Fund) and that
began operation on or after September 1, 2003, must furnish to
the commission a bond or other financial assurance authorized
by the commission in the amount of $500,000. An option not to
participate in fund benefits must have been filed with the com-
mission before January 1, 2004, leaving a window of four months
for any facilities to be affected by the financial assurance require-
ments.

Owners of nonparticipating dry cleaning facilities will have to pay
for financial assurance for corrective action. However, these fa-
cilities will also be exempt from the per-gallon fee on dry cleaning
solvents except perchloroethylene. These facilities would also
lose the financial benefit of participating in the Dry Cleaning Fa-
cility Release Fund, which would cover corrective action costs at
the site.

Currently, there are potentially two dry cleaning facilities that
would be affected by the proposed financial assurance require-
ments. In order to meet the financial assurance requirements,
the owner may use a fully funded trust, a surety bond guaran-
teeing payment, an irrevocable letter of credit, or insurance. A
surety bond or annual insurance premiums are estimated to cost
approximately $10,000 each year for $500,000 worth of cover-
age, but may be higher or lower depending upon the coverage
requirements of the carrier.

It is assumed that owners and operators of dry cleaning facilities
and solvent distributors will pass any increase in their operat-
ing expenses on to consumers. It is, therefore, estimated that
consumers will likely pay more for dry cleaning, but how much
more will depend upon the specific circumstances at the facility,
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i.e., the type of facility, how much in solvent fees are paid, and
how much the facility spends to comply with the proposed per-
formance standards. Given an average invoice amount of $10
to $25, and assuming that the dry cleaner passes the entire cost
on to the customer, it is estimated that consumers may see an
increase in their bills of 2% to 2.5% or an additional $.20 to $.63
added to the average bill.

For those contaminated dry cleaning sites, increases in costs for
the registration and solvent fees would be offset by the significant
savings to the owner/operator in potential remediation costs. Re-
mediation costs are estimated to average $500,000 per site, but
could cost several million dollars or more.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

Adverse fiscal implications are anticipated for dry cleaning fa-
cilities, dry cleaning drop stations, and solvent distributors that
are small or micro-businesses. Of the 2,111 dry cleaning facil-
ities currently registered with the commission, over 60% report
gross receipts of less than $200,000. It is, therefore, estimated
that most of the dry cleaning facilities in the state are small or
micro-businesses. There are an estimated 21 distributors of dry
cleaning solvents in the state, but it is not known how many of
them are small or micro-businesses. The distributors will have
additional recordkeeping costs under the proposed rules, though
these are not considered significant.

Under the proposed new rules, owners of dry cleaning facilities
with gross annual receipts of $200,000 or less will have an ex-
tra year (January 1, 2007 instead of January 1, 2006) to meet
requirements of the proposed secondary containment and di-
rect-coupled delivery performance standards established in the
legislation. These costs will be in addition to the registration and
solvent fees established in the legislation. The legislation also re-
quires owners of dry cleaning facilities to pay a $5,000 deductible
if they choose to apply for a ranking for corrective action. How-
ever, there will be cost benefits to those owners of dry cleaning
facilities that participate in the program and have contaminated
sites in that if they apply for a ranking, they will be eligible to have
their remediation costs paid out of the Dry Cleaning Facility Re-
lease Fund. Remediation costs could be substantial, ranging in
the millions of dollars.

Under the legislation, a dry cleaning facility that is a small or
micro-business may see cost increases of $2,500 per year in
registration fees and $2,250 each year in solvent fees (it is esti-
mated that a facility on average would use 150 gallons per year of
perchloroethylene ($15 per 150 gallons = $2,250). Some small
or micro-businesses also may incur a one-time cost of $5,000
to retrofit an existing dry cleaning machine to meet the sec-
ondary containment requirements. These costs would total an
estimated $10,000 for one year and approximately $5,000 each
year thereafter.

The following is an analysis of the cost per employee for small
or micro-businesses affected by the proposed rules. Small and
micro-business are defined as having fewer than 100 or 20 em-
ployees respectively. Owners of dry cleaning facilities with 100 or
fewer employees could incur additional costs of between $5,000
and $10,000 to comply with the existing legislation and the pro-
posed rules or between $50 and $100 per employee. A mi-
cro-business with 20 or less employees would incur estimated
additional costs of between $250 and $500 per employee. The
projected costs for affected dry cleaning facilities is the same for
small businesses as for larger businesses.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in that statute. Although
the intent of the proposed rules is to protect the environment or
reduce risks to human health from environmental exposure, the
proposed rules would not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state.

Furthermore, even if the proposed rules did meet the defini-
tion of a major environmental rule, Texas Government Code,
§2001.0225 only applies to a major environmental rule if the re-
sult of the rule is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the gen-
eral powers of the agency instead of under a specific state law.
These proposed rules do not meet any of the four applicability
requirements and thus are not subject to the regulatory analysis
provisions of §2001.0225 even if they did meet the definition of
a major environmental law. Specifically, the proposed rules are
required by state law, are not proposed solely under the general
powers of the agency, and do not exceed a requirement of state
law, federal law, or a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment.

The commission invites public comment on this draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rules and performed
an assessment of whether Texas Government Code, Chapter
2007 is applicable. The commission’s assessment indicates that
Texas Government Code, Chapter 2007 does not apply to these
proposed rules because this is an action that is taken in response
to a real and substantial threat to public health and safety; that
is designed to significantly advance the health and safety pur-
pose; and does not impose a greater burden than is necessary
to achieve the health and safety purpose. Thus, this action is
exempt under Texas Government Code, §2007.003(b)(13).

The proposed rules implement HB 1366, which created an envi-
ronmental regulation and remediation program for dry cleaning
facilities. Under the legislation, certain dry cleaners pay registra-
tion and solvent fees into a fund that is then used by the agency to
investigate and cleanup eligible contaminated dry cleaning sites.
Additionally, the legislation and proposed rules contain perfor-
mance standards and waste handling requirements to alleviate
the possibility of future contamination from dry cleaning facili-
ties. Such contamination is a real and substantial threat to pub-
lic health and safety. The proposed rules significantly advance
a health and safety purpose by providing the framework within
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which the agency will collect the funds for corrective action and
use those funds to address health and safety concerns at sites
around the state. Furthermore, the proposed rules significantly
advance a health and safety purpose by specifying performance
standards and waste handling requirements to alleviate future
health and safety issues resulting from dry cleaning facilities.
The proposed rules are narrowly tailored to apply to only certain
dry cleaning facilities, dry cleaning drop stations, and distributors
and do not impose a greater burden than is necessary to achieve
the health and safety purpose as previously stated.

Nevertheless, the commission further evaluated these proposed
rules and performed an assessment of whether these proposed
rules constitute a takings under Texas Government Code, Chap-
ter 2007. The specific purpose of this rulemaking is to imple-
ment HB 1366 by setting forth: 1) procedures governing regis-
tration, certificates, and the collection of fees; 2) performance
standards; 3) requirements for the removal of dry cleaning sol-
vents and waste; 4) procedures relating to the prioritization and
ranking of sites; 5) criteria for corrective action; 6) provisions re-
lating to non-perchloroethylene users and facilities; 7) require-
ments for recordkeeping; and 8) provisions concerning audits
and investigations.

Promulgation and enforcement of the proposed rules would be
neither a statutory nor a constitutional taking of private real prop-
erty by the commission. Specifically, the proposed rules do not
affect a landowner’s rights in private real property because this
rulemaking does not burden (constitutionally) nor restrict or limit
the owner’s rights to property and reduce its value by 25% or
more beyond that which would otherwise exist in the absence
of the proposed rules. The proposed rules implement HB 1366
by providing the framework within which the agency will regu-
late and remediate dry cleaning facilities and dry cleaning drop
stations. There are no burdens imposed on private real prop-
erty from these proposed rules and the benefits to society are
the proposed rules’ specific procedures and requirements for a
program that addresses dry cleaning contamination and seeks
to prevent future contamination.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), relating
to Actions and Rules Subject to the Texas Coastal Management
Program (CMP), or will affect an action and/or authorization iden-
tified in Coastal Coordination Act Implementation Rules, 31 TAC
§505.11(a)(6).

The commission prepared a consistency determination for the
proposed rules under 31 TAC §505.22 and found that the pro-
posed rulemaking is consistent with the applicable CMP goals
and policies. The CMP goal applicable to the proposed rule-
making is the goal to protect, preserve, restore, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas. The CMP policy applicable to the proposed
rulemaking is governing emissions of air pollutants to protect and
enhance air quality in the coastal area so as to protect coastal
natural resource areas and promote the public health, safety, and
welfare. Promulgation and enforcement of these rules will not
violate (exceed) any standards identified in the applicable CMP
goals and policies. The proposed rules would establish perfor-
mance standards for dry cleaning facilities; requirements for the
removal of dry cleaning solvents and waste from dry cleaning fa-
cilities; criteria to be used in setting priorities for the expenditure

of money from the Dry Cleaning Facility Release Fund; and cri-
teria under which the executive director may determine the level
at which corrective action is considered complete.

The commission seeks public comment on the consistency of
the proposed rules with the CMP.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in
Austin on December 6, 2004, at 10:00 a.m. in Building E, Room
201S, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes before the hearing and will answer questions
before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Lola Brown, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205,
P.O. Box 13087, Austin, Texas 78711-3087 or faxed to
(512) 239-4808. Comments must be received by 5:00
p.m., December 13, 2004, and should reference Rule
Project Number 2003-047-337-WS. Copies of the proposed
rules can be obtained from the commission’s Web site at
http://www.tnrcc.state.tx.us/oprd/rules/propadop.html. For
further information, please contact Michael Bame, Policy and
Regulations Division, at (512) 239-5658.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §§337.1 - 337.4

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under Texas Water Code
(TWC), §5.103, which authorizes the commission to adopt any
rules necessary to carry out its powers and duties under TWC
and other laws of the state; TWC, §7.002, which authorizes the
commission to enforce provisions of TWC and THSC; THSC,
§361.017, which provides the commission the powers neces-
sary or convenient to carry out its powers under the Solid Waste
Disposal Act (SWDA); THSC, §361.024, which authorizes the
commission to adopt rules consistent with the SWDA and estab-
lish minimum standards for the management and control of solid
waste; and HB 1366, 78th Legislature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.1. Purposes.

The purposes of this chapter are to:

(1) regulate and remediate certain dry cleaning facilities as
prescribed by Texas Health and Safety Code, Chapter 374;

(2) establish minimum standards and procedures to reason-
ably protect and maintain the quality of the state’s groundwater and
surface water resources from contamination that could result from any
release from a dry cleaning facility;
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(3) provide for the use of risk-based corrective action; and

(4) provide for the protection of human health and safety
and the environment of the state.

§337.2. Applicability.
(a) This chapter applies to all dry cleaning facilities, dry clean-

ing drop stations, and distributors.

(b) This chapter and Texas Health and Safety Code, Chapter
374 do not apply to the following types or categories of businesses:

(1) hotels, motels, and similar establishments that meet the
definition of a "hotel" in Texas Tax Code, §156.001, unless the business
is also a dry cleaning facility or a dry cleaning drop station that accepts
garments or other fabrics from retail customers;

(2) formal wear and costume rental businesses, including
tuxedo and bridal wear rental, as included in the North American In-
dustry Classification System (NAICS) title "Formal Wear and Costume
Rental," code 532220, unless the business is also a dry cleaning facil-
ity or a dry cleaning drop station that accepts garments or other fabrics
from retail customers;

(3) linen supply establishments and industrial launderers,
including uniform supply, as included in the NAICS titles "Linen Sup-
ply," code 812331, and "Industrial Launderers," code 812332, unless
the business is also a dry cleaning facility or a dry cleaning drop sta-
tion that accepts garments or other fabrics from retail customers;

(4) businesses that clean uniforms provided by the business
for the sole use of the employees of the business using equipment
located on the premises of the business, unless the business is also a
dry cleaning facility or dry cleaning drop station that accepts garments
or other fabrics from retail customers;

(5) mobile dry cleaning drop stations, meaning any vehicle
that is used, in whole or in part, to operate or provide a route service
or pickup and delivery service between a retail customer and a dry
cleaning facility or dry cleaning drop station;

(6) transporting agents or services that haul garments be-
tween dry cleaning facilities and dry cleaning drop stations and that do
not operate, in whole or in part, to provide a route service or pickup
and delivery service between a retail customer and a dry cleaning fa-
cility or dry cleaning drop station; and

(7) governmental bodies as set forth in Texas Health and
Safety Code, §374.003.

(c) For the purposes of this chapter, the terms "dry cleaning
facility" and "dry cleaning drop station" do not include the types or
categories of businesses set forth in subsection (b) of this section.

§337.3. Definitions.
Definitions set forth in Texas Health and Safety Code, Chapter 374
and §3.2 of this title (relating to Definitions) that are not specifically
included in this section also apply. The following words and terms,
when used in this chapter, have the following meanings.

(1) Application for ranking--The form approved by the ex-
ecutive director for an applicant to provide information pertaining to
a dry cleaning facility and which is used, in part, for the prioritization
of sites for corrective action.

(2) Distributor--A person that:

(A) maintains or uses, permanently or temporarily, di-
rectly or indirectly, or through an agent, by whatever name called, an
office, place of distribution, sales or sample room, warehouse or stor-
age place, or other place of business that is used, in whole or part, for
selling, distributing, or delivering dry cleaning solvent;

(B) has any representative, agent, salesperson, can-
vasser, or solicitor who operates in Texas under the authority of the
distributor to sell, deliver, or take orders for dry cleaning solvent;

(C) uses independent contractors in direct sales, distri-
bution, or delivery of dry cleaning solvent in Texas;

(D) allows a franchisee or licensee to operate under its
trade name if the franchisee or licensee is required to collect Texas
fees on dry cleaning solvent;

(E) conducts business in Texas through employees,
agents, or independent contractors for the purpose of selling, dis-
tributing, or delivering dry cleaning solvent; or

(F) otherwise distributes dry cleaning solvent to dry
cleaning facilities or dry cleaning drop stations doing business in
Texas.

(3) Dry cleaning machine--The equipment used for the
purpose of cleaning garments or other fabrics using a process that
involves any use of dry cleaning solvents.

(4) Dry cleaning waste--The waste, including dry cleaning
wastewater, that is generated at a dry cleaning facility and that contains
dry cleaning solvents.

(5) Dry cleaning wastewater--The separator water and all
other water that is generated during the dry cleaning process and that
contains dry cleaning solvents.

(6) Empty--The status of a dry cleaning machine in which
all solvents have been removed as completely as possible by the use
of commonly employed and accepted industry procedures.

(7) Gross annual receipts--The sum of all payments or
compensation, including payments or compensation from laundry
and other revenue generating activities, received by a dry cleaning
facility or drop station, less any returns, discounts, or allowances.
The calculation of gross annual receipts must not be reduced for cost
of goods sold, general and administrative expenses, depreciation and
amortization, or other operating expenses. Gross annual receipts
do not include any taxes imposed on the services provided by any
municipality, state, or other governmental unit and collected by the
dry cleaning facility or drop station for such governmental unit.

(8) In service--The status of a dry cleaning machine that it
is being used for cleaning garments or other fabrics with a process that
involves any use of dry cleaning solvents.

(9) Nonparticipating non-perchloroethylene user registra-
tion certificate--A registration certificate issued by the executive direc-
tor to a facility designated as a nonparticipating facility in accordance
with Texas Health and Safety Code, §374.104.

(10) Operating dry cleaning drop station--A dry cleaning
drop station that has accepted clothes for dry cleaning anytime during
the state fiscal year.

(11) Operating dry cleaning facility--A dry cleaning facil-
ity in which there is at least one operating dry cleaning machine in
service anytime during the state fiscal year.

(12) Participating non-perchloroethylene user registration
certificate--A registration certificate issued by the executive director to
an owner designated as a nonuser of perchloroethylene in accordance
with Texas Health and Safety Code, §374.103(b)(1).

(13) Permanently removed from service--The status of a
dry cleaning machine when its use is terminated by proper removal
from the dry cleaning facility in accordance with this chapter.

PROPOSED RULES November 12, 2004 29 TexReg 10451



(14) Secondary containment--A containment method by
which a continuous barrier is installed around and under the primary
storage vessel (e.g., tank or piping) in a manner designed to prevent
a release from migrating beyond the secondary barrier before the
release can be detected.

(15) Temporarily removed from service--The status of a
dry cleaning machine that is not being used for cleaning garments or
other fabrics for a time period not to exceed one year and that has not
been permanently removed from service.

§337.4. General Prohibitions and Requirements.

(a) New dry cleaning facilities must meet the performance
standards in §337.20 of this title (relating to Performance Standards).

(b) A distributor is prohibited from selling, delivering, or oth-
erwise distributing any dry cleaning solvent to a dry cleaning facility
unless the dry cleaning facility has a valid, current registration certifi-
cate issued by the executive director. Prior to sale, delivery, or other
distribution of the dry cleaning solvent, the distributor must obtain and
record the registration number and registration expiration date of the
dry cleaning facility’s registration certificate.

(c) A distributor shall not sell, deliver, or otherwise distribute
the dry cleaning solvent perchloroethylene to a dry cleaning facility
with a nonparticipating non-perchloroethylene user registration cer-
tificate or a participating non-perchloroethylene user registration cer-
tificate.

(d) A person is prohibited from purchasing dry cleaning sol-
vent from a distributor that does not have a valid, current distributor
registration certificate issued by the executive director.

(e) A distributor is prohibited from selling or otherwise dis-
tributing dry cleaning solvent to a dry cleaning facility unless the dis-
tributor has a valid, current distributor registration certificate issued by
the executive director.

(f) A person is prohibited from purchasing the dry cleaning
solvent perchloroethylene for a dry cleaning facility with a nonpartic-
ipating non-perchloroethylene user registration certificate or a partici-
pating non-perchloroethylene user registration certificate.

(g) A distributor is prohibited from selling, delivering, or oth-
erwise distributing any dry cleaning solvent to a dry cleaning drop
station.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406450
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. REGISTRATION,
CERTIFICATES, AND FEES
30 TAC §§337.10 - 337.15

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.10. Registration for Dry Cleaning Facilities and Drop Stations.

(a) Registration.

(1) All operating dry cleaning facilities and dry cleaning
drop stations must be registered with the agency in accordance with
this section.

(2) Any person that owns a new dry cleaning facility or
dry cleaning drop station that is placed into service after September 1,
2003, shall register the dry cleaning facility or dry cleaning drop station
with the agency in accordance with subsection (c) of this section and
receive a registration certificate before operations begin.

(3) The owner of a dry cleaning facility or dry cleaning
drop station is responsible for compliance with the registration require-
ments of this section. An owner may designate a legally authorized
representative to complete and submit the required registration infor-
mation. However, the owner remains responsible for compliance with
the provisions of this section by such representative.

(4) All dry cleaning facilities and dry cleaning drop sta-
tions are subject to the fee and payment requirements of §337.14 and
§337.15 of this title (relating to Registration Fees; and Solvent Fees,
respectively). The failure by an owner to properly or timely register
any dry cleaning facility or dry cleaning drop station does not exempt
the owner from such fee and payment requirements.

(b) Changes or additional information.

(1) The owner of a dry cleaning facility or dry cleaning
drop station shall provide written notice to the executive director of any
changes or additional information concerning such facilities. Types of
changes or additional information subject to this requirement include
the following:

(A) change in owner or change in owner information
(e.g., legally authorized representative, mailing address, or telephone
number);

(B) change in dry cleaning facility or dry cleaning drop
station information (e.g., establishment name, legally authorized rep-
resentative, establishment address, or telephone number);

(C) change in the operational status of any dry cleaning
unit (e.g., in service, temporarily out of service, removed from service);

(D) change in the type of cleaning solvents used;

(E) installation of additional dry cleaning units or an-
cillary equipment at an existing facility;

(F) addition of, or a change in the type of, secondary
containment (for dry cleaning units or storage areas) and/or ancillary
equipment;
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(G) addition of, or a change in the type of, closed direct-
coupled delivery system for the dry cleaning unit; and

(H) change in the location of records for the dry clean-
ing facility or dry cleaning drop station.

(2) Notice of any change or additional information must
be submitted on the appropriate agency form that has been completed
in accordance with this section. The agency’s registration numbers for
the dry cleaning facility/drop station must be included in the appropri-
ate space on the form.

(3) Notice of any change or additional information must
be submitted to the executive director within 30 days from the date of
the occurrence of the change or addition.

(c) Required form for providing dry cleaning facility or dry
cleaning drop station registration information.

(1) Dry cleaning facility owners and dry cleaning drop
station owners shall provide the required information on the current
agency registration form.

(2) The dry cleaning facility owner or dry cleaning drop
station owner is responsible for ensuring that the registration form is
fully complete and accurate. The form must be dated and signed by the
owner or a legally authorized representative of the owner, and must be
submitted to the agency in accordance with the time frames established
in this chapter.

(3) Dry cleaning facility or dry cleaning drop station own-
ers shall complete and submit a separate registration form for each
facility or drop station.

(4) If additional information, drawings, or other docu-
ments are submitted with new or revised registration data, specific
facility identification information (including the facility registration
number) must be conspicuously indicated on each document, and all
such documents must be attached to and submitted with the form.

(5) When any of the required dry cleaning facility or dry
cleaning drop station registration information submitted to the execu-
tive director is determined to be incomplete or inaccurate (including
illegible or unclear information), the executive director may require
the owner to submit additional information. An owner shall submit
any such required additional information within 30 days of receipt of
such request.

§337.11. Dry Cleaner Registration Certificates.

(a) Completion of the registration form. Upon the executive
director’s determination that a submitted registration form has been
completed in accordance with this chapter and that all fees, penalties,
and interest owed to the agency have been paid, a registration certifi-
cate will be issued for the dry cleaning facility or dry cleaning drop
station, as applicable. This certificate is necessary to receive the de-
livery of dry cleaning solvents under §337.4(b) of this title (relating to
General Prohibitions and Requirements).

(b) Incomplete or inaccurate registration form or nonpayment.
The executive director will not issue a registration certificate if the reg-
istration form is determined by the executive director to be incomplete
or inaccurate (including forms with illegible or unclear information)
or if any fees, penalties, or interest is owed to the agency. In order for
a registration form to be complete and accurate, the registration form
must contain all requested information with clear, legible, and true re-
sponses.

(c) Issuance of a registration certificate. The agency’s is-
suance of a registration certificate for a dry cleaning facility or dry

cleaning drop station does not constitute agency certification or affir-
mation of the compliance status of the location in question with this
chapter, Chapter 37 of this title (relating to Financial Assurance), the
Texas Water Code, or the Texas Health and Safety Code; and this is-
suance does not preclude the agency from investigating these locations
and pursuing enforcement actions when apparent violations are discov-
ered.

(d) Certificate availability.

(1) The owner of a dry cleaning facility or dry cleaning
drop station shall make available to a person delivering dry cleaning
solvent a valid, current agency registration certificate for that estab-
lishment before the delivery of dry cleaning solvent can be made or
accepted.

(2) The owner of the dry cleaning facility or drop station
shall immediately display, upon request by agency staff, a valid, current
agency registration certificate for that establishment.

(3) The dry cleaning facility or dry cleaning drop station
owner shall ensure that a valid, current agency registration certificate
is displayed at a facility or drop station. The original registration cer-
tificate must be posted in a public area where the document is clearly
visible.

(4) In the event of the sale of a dry cleaning facility or a dry
cleaning drop station, the previous owner’s valid, current certificate
may be used to purchase dry cleaning solvent for 30 days after the
effective date of sale.

(e) Annual registration certificate renewal.

(1) The initial registration certificate issued for a dry clean-
ing facility or dry cleaning drop station will be valid until the expiration
date indicated on that certificate. It is the responsibility of the owner
to ensure that an application for renewal of that certificate is properly
and timely submitted to the agency.

(2) A registration certificate is renewed by timely and
proper submission of a new registration form to the agency. The
agency will not issue a new registration certificate for registration
forms that are determined by the executive director to be incomplete
or inaccurate.

(3) A new registration form must be completed by the
owner of a dry cleaning facility or dry cleaning drop station and
submitted to the agency by August 1st of each year.

(f) Revocation or denial of a certificate.

(1) The executive director may revoke or deny issuance of
a certificate if:

(A) the certificate was acquired by fraud, misrepresen-
tation, or knowing failure to disclose material information; or

(B) the owner of a dry cleaning facility or dry cleaning
drop station is in violation of any of the requirements of this chapter,
Chapter 37 of this title, or Texas Health and Safety Code, Chapter 374.

(2) Prior to revocation or denial of a certificate, the exec-
utive director shall provide notice to the owner of the dry cleaning
facility or dry cleaning drop station of the facts alleged to warrant re-
vocation or denial. The notice must be in writing and sent via certified
mail, return receipt requested. If the certified mail is returned to the
executive director as unclaimed, notice is presumed to be received by
the owner five days after mailing when:

(A) the notice was sent to the address indicated on the
owner’s most current registration; and
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(B) the notice was sent simultaneously via first class
mail, postage paid.

(3) The owner shall have 30 days after receipt of notice to
demonstrate to the executive director whether or not compliance has
been maintained with all requirements of law for the retention of the
certificate. The executive director shall make a determination whether
to revoke or deny the certificate and shall provide such determination
in writing to the owner.

§337.12. Registration for Distributors.

(a) Registration.

(1) Any distributor as defined in §337.3 of this title (relat-
ing to Definitions) in operation on or after September 1, 2003, shall
register with the agency in accordance with this section.

(2) The distributor is responsible for compliance with the
registration requirements of this section. A distributor may designate a
legally authorized representative to complete and submit the required
registration information. However, the distributor remains responsible
for compliance with the provisions of this section by such representa-
tive.

(b) Changes or additional information.

(1) The distributor shall provide written notice to the exec-
utive director of any changes or additional information to the registra-
tion information. Types of changes or additional information subject
to this requirement include change in owner, change in owner infor-
mation (e.g., mailing address, contact person, and telephone number),
or change in the location of records.

(2) Notice of any change or additional information must be
submitted on the appropriate agency form, which has been completed
in accordance with this section. The distributor’s registration number
must be included in the appropriate space on the form.

(3) Notice of any change or additional information must be
submitted to the agency within 30 days from the date of the occurrence
of the change or addition.

(c) Required form for providing distributor registration infor-
mation.

(1) A distributor submitting registration information to the
executive director shall provide the required information on the current
agency dry cleaning solvent distributor report form.

(2) The distributor is responsible for ensuring that the dry
cleaning solvent distributor report form is fully complete and accurate.
The form must be dated and signed by the owner or a legally authorized
representative of the owner, and must be submitted to the executive
director prior to commencing operations or as set forth in subsection
(a)(1) of this section.

(3) Distributors that maintain or use more than one place
of business shall complete and submit a separate form for each place
of business.

(4) When any of the required distributor registration in-
formation submitted to the executive director is determined to be in-
complete or inaccurate (including illegible or unclear information), the
executive director may require the distributor to submit additional in-
formation. A distributor shall submit any such required additional in-
formation within 30 days of receipt of such request.

§337.13. Distributor Registration Certificate.

(a) Completion of the dry cleaning solvent distributor report
form. Upon the executive director’s determination that a submitted dry

cleaning solvent distributor report form has been completed in accor-
dance with this chapter and that all fees, penalties, and interest owed
to the agency have been paid, a distributor registration certificate will
be issued for the place of business covered by that registration. This
certificate is necessary for the delivery of dry cleaning solvent un-
der §337.4 of this title (relating to General Prohibitions and Require-
ments).

(b) Incomplete or inaccurate dry cleaning solvent distributor
report form or nonpayment. The executive director will not issue a
distributor registration certificate for dry cleaning solvent distributor
report forms determined by the executive director to be incomplete or
inaccurate (including illegible or unclear information) or if any fees,
penalties, or interest are owed to the agency. In order for a form to be
complete, the form must contain all requested information with clear,
legible, and true responses.

(c) Issuance of a registration certificate. The executive direc-
tor’s issuance of a registration certificate for a distributor does not con-
stitute agency certification or affirmation of the compliance status of a
location with this chapter, the Texas Water Code, or the Texas Health
and Safety Code; or preclude the agency from investigating a location
and pursuing enforcement action when apparent violations are discov-
ered.

(d) Registration certificate availability.

(1) Prior to delivery of any dry cleaning solvent, a distrib-
utor shall make available to a person purchasing dry cleaning solvent
a valid, current agency distributor registration certificate, or a legible
copy of the certificate.

(2) A distributor shall immediately display, upon request
by agency staff, a valid, current agency registration certificate for a
place of business.

(3) A distributor shall display the original agency registra-
tion certificate at the place of business. The original registration cer-
tificate must be posted in a public area where the certificate is clearly
visible.

(e) Revocation or denial of certificate.

(1) The executive director may revoke or deny issuance of
a certificate if:

(A) the certificate was acquired by fraud, misrepresen-
tation, or knowing failure to disclose material information; or

(B) the distributor is in violation of any of the require-
ments of this chapter or Texas Health and Safety Code, Chapter 374,
including late remittance of solvent fees and non-remittance of solvent
fees.

(2) Prior to the revocation or denial of a certificate, the
executive director shall provide notice to the distributor of the facts
alleged to warrant revocation or denial. The notice must be in writing
and sent via certified mail, return receipt requested. If the certified mail
is returned to the executive director as unclaimed, notice is presumed
to be received by the distributor five days after mailing when:

(A) the notice was sent to the address indicated on the
distributor’s most current registration; and

(B) the notice was sent simultaneously via first class
mail, postage paid.

(3) The distributor shall have 30 days after receipt of notice
to demonstrate to the executive director whether or not compliance has
been maintained with all requirements of law for the retention of the
certificate. The executive director shall make a determination whether
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to revoke or deny the certificate and shall provide such determination
in writing to the distributor.

§337.14. Registration Fees.

(a) Each owner of an operating dry cleaning facility or dry
cleaning drop station shall pay the registration fees set forth in Texas
Health and Safety Code, §374.102. The owner of the dry cleaning fa-
cility or dry cleaning drop station on or after September 1 of each state
fiscal year is responsible for the registration fees owed for the state fis-
cal year beginning on September 1. However, if a person acquires a
dry cleaning facility or dry cleaning drop station that does not have a
current registration certificate, the facility or drop station would have
to be registered and the fee paid before a current registration certificate
would be issued.

(b) Payment in full of registration fees is due within 30 days
of the agency invoice date. The fees must be paid by check, certified
check, money order, or electronic funds transfer made payable to the
"Texas Commission on Environmental Quality."

(c) The registration certificate will not be issued until regis-
tration fees, penalties, and interest assessed are paid in full.

(d) Owners that fail to pay registration fees when due shall
pay penalties and interest in accordance with Chapter 12 of this title
(relating to Payment of Fees).

§337.15. Solvent Fees.

(a) Except as provided in subsection (b) of this section, an
owner of a dry cleaning facility shall pay to the distributor the fees for
the purchase of dry cleaning solvents, including reclaimed or recycled
solvents, as set forth in Texas Health and Safety Code, §374.103.

(b) The following are exempt from the fees required in sub-
section (a) of this section:

(1) a nonparticipating facility as designated in accordance
with Texas Health and Safety Code, §374.104, whereby the owner has
submitted the appropriate affidavit to the executive director and re-
ceived a nonparticipating non-perchloroethylene user registration cer-
tificate; and

(2) an owner that has been designated as a nonuser of
perchloroethylene in accordance with Texas Health and Safety Code,
§374.103(b)(1), has submitted the appropriate affidavit with the exec-
utive director, and has received a participating non-perchloroethylene
user registration certificate.

(c) The person that distributes the dry cleaning solvent shall
collect the fee when the dry cleaning solvent is sold and remit the fee to
the agency as required by this section. Solvent is considered sold when
it is paid for in full or when delivered or otherwise distributed to the
dry cleaning facility, whichever occurs first. A distributor is required to
remit solvent fees due to the agency for any solvent that is considered
sold, regardless of whether or when the distributor collected the fee
from the dry cleaning facility to which the solvent was delivered or
otherwise distributed.

(1) On or before the due dates, the distributor shall submit
a report to the executive director, on a form approved by the executive
director, and remit the amount of fees required to be collected for the
associated reporting period. The report must set forth each sale of
dry cleaning solvent with the associated facility registration numbers,
name, address, solvent types and amounts, and dates of delivery. The
following are the due dates and associated reporting periods.

(A) The due date for the reporting period of September
1 - November 30 is December 20.

(B) The due date for the reporting period of December
1 - February 28/29 is March 20.

(C) The due date for the reporting period of March 1 -
May 31 is June 20.

(D) The due date for the reporting period of June 1 -
August 31 is September 20.

(2) Upon receipt of payment for the solvent or delivery or
other distribution to the dry cleaning facility, whichever occurs first,
the distributor shall obtain and record the registration number and reg-
istration expiration date of the facility to which the solvent is sold,
delivered, or otherwise distributed.

(3) The distributor shall retain the invoice or a copy of the
invoice or other appropriate record of the sale of the solvent for five
years from the date of sale.

(4) For the amount of the fee due, the distributor shall:

(A) separately state the amount on the invoice, bill, or
contract to the customer and identify it as the Texas solvent fee;

(B) in the case of a fraction of a gallon, compute the
fee by multiplying the fraction by the amount of the fee imposed on a
whole gallon;

(C) not include the fee in, or add the fee to, the solvent
price for the purpose of calculating the amount of sales tax due, if any;
and

(D) not explicitly or implicitly absorb, assume, or re-
fund the fee.

(5) Solvent fees collected by the distributor are held in trust
for the agency, are not property of the distributor, and are not to be used
by the distributor for any other purpose.

(6) At any time, the executive director may request in writ-
ing that the distributor remit the amount of fees required to be collected
up to a date certain as determined by the executive director. The dis-
tributor shall remit such amount to the agency within ten days of re-
ceiving the executive director’s request.

(7) The distributor must pay the fees by check, certified
check, money order, or electronic funds transfer made payable to the
"Texas Commission on Environmental Quality."

(8) Late payment and returned checks.

(A) Distributors that fail to pay quarterly solvent fees
when due shall pay penalties and interest in accordance with Chapter
12 of this title (relating to Payment of Fees).

(B) In addition to penalties, interest, and other amounts
that may apply, if the distributor does not remit any of the required
amount by the due date or a distributor’s check is returned for insuffi-
cient funds, the executive director may require the distributor to remit
collected fees on a different basis and time frame than set forth in this
subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406451
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Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. PERFORMANCE
STANDARDS AND WASTE REMOVAL
30 TAC §§337.20 - 337.22

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.20. Performance Standards.

(a) Applicability. Unless otherwise specifically stated, these
performance standards apply to all dry cleaning facilities and dry
cleaning drop stations.

(b) Compliance deadlines.

(1) Owners of operating dry cleaning facilities with gross
annual receipts that exceed $200,000 (as indicated on the most current
registration form filed with the agency) shall comply with this section
no later than January 1, 2006.

(2) Owners of operating dry cleaning facilities with gross
annual receipts that are $200,000 or less (as indicated on the most
current registration form filed with the agency) shall comply with this
section no later than January 1, 2006, with the exception of subsections
(f) and (g) of this section, which shall be complied with no later than
January 1, 2007.

(3) Owners of each new dry cleaning facility shall con-
struct and operate the facilities in compliance with this section.

(c) Storage, treatment, and disposal of dry cleaning wastes.
Any person at a dry cleaning facility that generates hazardous wastes
shall comply with the provisions specified under Chapter 335, Sub-
chapter C of this title (relating to Standards Applicable to Generators
of Hazardous Waste).

(d) Prohibition of the discharge of dry cleaning solvents and
waste. No person shall discharge dry cleaning solvents, dry cleaning
waste, or dry cleaning wastewater either directly or indirectly, into any
sanitary sewer, storm sewer, or septic tank, or to the soil or water of
the state, nor shall any person discharge dry cleaning waste into any
underground tank.

(1) Dry cleaning wastewater may be misted or evaporated
in an appropriate device plumbed directly to, or immediately adjacent
to, the dry cleaning unit in accordance with the provisions specified

under Chapter 335 of this title (relating to Industrial Solid Waste and
Municipal Hazardous Waste.)

(2) If dry cleaning wastewater is not disposed of as stated
in paragraph (1) of this subsection, the owner of a dry cleaning facility
shall ensure that a record is created at the time of disposal describing
the disposal of the dry cleaning wastewater. At a minimum, the record
must indicate the:

(A) amount of water disposed;

(B) person that disposed of the water;

(C) date of disposal; and

(D) disposal method.

(e) Air emission standards.

(1) The owner of a dry cleaning facility shall comply with
Chapter 106 of this title (relating to Permits by Rule) or Chapter 116
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification).

(2) The owner of a dry cleaning facility using per-
chloroethylene and any person using perchloroethylene at a dry
cleaning facility shall comply with emission standards for hazardous
air pollutants as specified in 40 Code of Federal Regulations Part 63,
Subpart M, in effect September 22, 1993.

(3) Each owner of a dry cleaning facility that is a major
source as defined in Chapter 122 of this title (relating to Federal Op-
erating Permits Program) shall obtain an operating permit.

(f) Dikes and other secondary containment structures.

(1) Applicability. Unless otherwise specifically stated, this
subsection applies to:

(A) all dry cleaning facilities using chlorinated dry
cleaning solvents; and

(B) all other dry cleaning facilities that replace or in-
stall a dry cleaning machine on or after September 1, 2005, with the
exception of any dry cleaning facility that primarily uses carbon diox-
ide.

(2) Installation.

(A) Each owner of a dry cleaning facility shall install a
dike or other secondary containment structure around each dry clean-
ing unit and around each storage area for dry cleaning solvents, dry
cleaning waste, or dry cleaning wastewater.

(B) Each secondary containment structure must be
maintained in good condition and capable of containing any leak,
spill, or release of dry cleaning solvents in accordance with this
subsection.

(C) Floor drains must not be located within any sec-
ondary containment structure required by this subsection.

(3) Construction materials.

(A) The materials used to construct each secondary
containment structure must be impervious to, and compatible with,
the dry cleaning solvents, dry cleaning wastes, and dry cleaning
wastewater used or stored within the secondary containment structure.

(B) For any dry cleaning unit using chlorinated dry
cleaning solvents and any storage area for chlorinated dry cleaning
solvents, chlorinated dry cleaning wastes, or chlorinated dry cleaning
wastewater, materials other than epoxy or steel may be used for
the construction of the secondary containment structure only upon
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approval by the executive director. Approval for the use of a material
other than epoxy or steel will be granted upon satisfactory demonstra-
tion to the executive director that the material is as compatible with,
and impervious to, dry cleaning solvent as epoxy or steel.

(C) All sealant and all caulk used on each secondary
containment structure must be impervious to and compatible with the
dry cleaning solvent, dry cleaning waste, or dry cleaning wastewater
used or stored within the secondary containment structure.

(4) Storage capacity.

(A) Dry cleaning machine. Each secondary contain-
ment structure installed after September 1, 2005, must be capable of
completely containing a minimum of 110% of the volume of liquids
that can be held within the largest tank on a machine. The secondary
containment area must be kept free of all materials or objects that
would diminish its capacity to contain a leak, spill, or release.

(B) Storage area. Each secondary containment struc-
ture installed after September 1, 2005, must be capable of completely
containing a minimum of 110% of the volume of liquids that can be
held within the largest container in a storage area. The secondary con-
tainment area must be kept free of all materials or objects that would
diminish its capacity to contain a leak, spill, or release.

(5) Inspections. The owner of each dry cleaning facility
shall visually inspect each installed secondary containment structure
weekly to ensure that the structure is not damaged.

(A) If there is no release or imminent threat of release
of dry cleaning solvents, the owner of each dry cleaning facility shall
ensure that any damage is repaired within seven days after the discov-
ery. The owner may request an extension of this time limit from the
executive director. If there is a release or imminent threat of release,
the owner shall ensure that any damage is quickly repaired and any
release is immediately contained and controlled.

(B) The owner of each dry cleaning facility shall keep
a log of these inspections which include, as a minimum, the follow-
ing information. This information must be provided to the executive
director upon request:

(i) the date and time of each inspection;

(ii) the name of the person conducting the inspec-
tion;

(iii) a brief notation of findings; and

(iv) the date and nature of each repair or other action
taken.

(C) For dry cleaning facilities using chlorinated sol-
vents, inspection logs required under this section may be added to
the leak inspection and repair records required by 40 Code of Federal
Regulations Part 63, Subpart M, for dry cleaning equipment contain-
ing chlorinated solvent.

(D) Each inspection and repair log must be kept at the
dry cleaning facility for not less than five years after the log has been
completed.

(g) Delivery of solvents.

(1) Chlorinated dry cleaning solvents. All chlorinated dry
cleaning solvents must be delivered to dry cleaning units and solvent
storage containers by means of either of the following:

(A) a closed, direct-coupled delivery system; or

(B) an alternative method submitted to, and approved
by, the executive director that provides protection of human health and

safety and the environment that is equivalent to or greater than the
protection provided by direct-coupled delivery systems.

(2) Non-chlorinated dry cleaning solvents, except for car-
bon dioxide solvents. All non-chlorinated dry cleaning solvents, ex-
cept for carbon dioxide, must be delivered to dry cleaning units and
solvent storage containers in a manner that will minimize releases to
the environment.

§337.21. Removal of Dry Cleaning Solvents and Wastes.

(a) Disposal of dry cleaning wastes. Each owner of a dry
cleaning facility shall ensure that all dry cleaning wastes are disposed
of in accordance with §337.20 of this title (relating to Performance
Standards).

(b) Dry cleaning facility that ceases operation. Each owner of
a dry cleaning facility that ceases operation as a dry cleaning facility
for 180 continuous days shall ensure that dry cleaning solvent (includ-
ing dry cleaning solvent remaining in any dry cleaning machine), dry
cleaning wastewater, and waste materials containing dry cleaning sol-
vent, are removed from the dry cleaning facility within 30 days after the
end of the 180-day period. An owner of a dry cleaning facility shall en-
sure that the dry cleaning solvent and solvent-containing residue from
a dry cleaning machine is removed prior to the dry cleaning machine
being disposed of, recycled, or reused.

(c) Dry cleaning machines temporarily removed from service.

(1) Dry cleaning machines that are temporarily removed
from service for more than 180 days must be empty within 30 days
after the end of the 180-day period and must meet all applicable per-
formance standards.

(2) Each owner of a dry cleaning facility shall ensure that
weekly inspections are continued on any dry cleaning machine that is
temporarily removed from service and is not empty.

(3) Prior to a dry cleaning machine being put back in ser-
vice, the owner of a dry cleaning facility must ensure that the machine
meets all applicable performance standards.

(d) Dry cleaning machines permanently removed from ser-
vice. Dry cleaning machines that are permanently removed from ser-
vice must be empty prior to removal from the interior of the facility.

§337.22. Variances and Alternative Procedures.

(a) Prior to proceeding in any manner that differs from the
requirements of this subchapter, the owner of a dry cleaning facility
shall secure written approval from the executive director in the form
of a variance in accordance with this section.

(b) The executive director may review and approve requests
for variances that meet the requirements in this section. The executive
director will approve such requests only if the owner can demonstrate
to the executive director that the proposed alternative procedure and/or
equipment is no less protective of human health and safety and the
environment than the requirement(s) for which the variance is sought.

(c) Any request to the executive director for approval of a vari-
ance must be made in writing, signed and dated by the dry cleaning
facility owner, and accompanied by the following additional documen-
tation:

(1) written concurrence by the location owner, if different
from the dry cleaning facility owner;

(2) complete project identification, including:

(A) location name, address, and location identification
number (if known);
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(B) location owner’s name, address, and telephone
number;

(C) name, address, and telephone number of dry clean-
ing facility owner’s/operator’s authorized representative; and

(D) proposed date for implementation of the alternative
procedure and/or equipment;

(3) sufficient documentation to describe or illustrate the
alternative procedure and/or equipment, such as:

(A) plans, drawings, and detail sheets (drawn to scale);

(B) design and construction specifications; and

(C) equipment manufacturers’ specifications, operating
instructions, and warranty information;

(4) documentation and supporting data that demonstrate,
to the satisfaction of the executive director, the reliability and appro-
priateness of the proposed procedure and/or equipment;

(5) complete explanation of the reasons why the proposed
procedure and/or equipment are considered preferable to the require-
ment for which the variance is sought or why that requirement is con-
sidered impracticable for the specified facility; and

(6) documentation that demonstrates, to the satisfaction of
the executive director, that use of the proposed alternative procedure
and/or equipment will be no less protective of human health and safety
and the environment than adhering to the requirement(s) for which the
variance is sought.

(d) If a variance is granted by the executive director, the dry
cleaning facility owner shall maintain complete copies of the variance
and supporting documentation (including the request for approval).

(e) When a variance is sought, the owner shall adhere to the
requirement in question until such time as the owner receives a written
variance that allows an alternative procedure and/or equipment for that
requirement.

(f) Once an owner has received a written variance from the
executive director under this section, the owner shall adhere to the
terms of that variance as written, or to the terms of the requirement for
which the variance was sought.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406452
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER D. PRIORITIZATION AND
RANKING
30 TAC §§337.30 - 337.32

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.30. Prioritization of Sites.
(a) The executive director will prioritize sites for corrective

action as follows.

(1) A site will only be eligible for prioritization if it has
been ranked with the dry cleaning facility ranking system.

(2) Sites will be prioritized at least semiannually beginning
on January 1 and July 1. Administratively and technically complete
applications must be received on or before March 1 of each year to
ensure consideration for prioritization starting July 1. Applications
must be received on or before September 1 of each year to ensure
consideration for prioritization starting January 1. The prioritization
will be based on the ranking effective January 1 or July 1 and other
considerations outlined in subsection (b) of this section.

(b) The relative priority for corrective action at a site will be
based on the following factors:

(1) the dry cleaning facility ranking system;

(2) the benefit to be derived from corrective action com-
pared to the cost of implementing the corrective action;

(3) the effect that interim or immediate remedial measures
may have on future costs;

(4) the amount of money available in the Dry Cleaning
Facility Release Fund for corrective action;

(5) cost savings to the Dry Cleaning Facility Release Fund
realized when corrective action is undertaken during redevelopment or
other activity near the site;

(6) necessity of emergency action; and

(7) any other factor the executive director considers rele-
vant to the prioritization of sites.

(c) The executive director may re-prioritize sites during the
semiannual prioritization in subsection (a)(2) of this section. This
re-prioritization may result in a site being assigned a new priority be-
low the level eligible for available funding, which may result in the
termination or suspension of corrective action at the site.

§337.31. Ranking of Sites.
(a) Dry cleaning facility ranking system.

(1) The dry cleaning facility ranking system is a method-
ology designed to determine a numerical score for a facility based on
the executive director’s judgment regarding various factors that may
impact human health or the environment.

(2) The executive director will rank dry cleaning facilities
based on information provided in an application for ranking package.
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An application for ranking will be accepted from persons eligible to
apply for a site to be ranked under Texas Health and Safety Code,
§374.154(b), including former owners of dry cleaning facilities and
owners of real property on which a dry cleaning facility was formerly
located that meet the eligibility criteria.

(3) An application for ranking package must contain:

(A) a completed application for ranking;

(B) proof that an owner of the real property has been
notified of the application if the applicant is not an owner of the real
property;

(C) proof that a lessee has been notified of the applica-
tion if the applicant is an owner of the real property and the facility is
leased;

(D) evidence that the deductible has been met in accor-
dance with Subchapter E of this chapter (relating to Deductible);

(E) laboratory analyses of at least one groundwater
sample (soil analyses may be substituted with written approval of the
executive director);

(F) geologic well log(s) from a monitoring or supply
well or hydrogeologic information from the contaminated site where
the groundwater or soil sample was taken;

(G) field survey to locate potential receptors, including
water wells and surface waters to at least 500 feet beyond the boundary
of the property;

(H) a records survey to identify all water wells and sur-
face water bodies within 1/2 mile of the boundary of the property;

(I) a full operational history of the facility including
types of solvent currently and previously used; and

(J) any other information or evidence the executive di-
rector considers necessary.

(4) Application for ranking packages that are not admin-
istratively and technically complete as determined by the executive
director will not be ranked. The executive director will notify the ap-
plicant in writing of such a determination.

(5) Factors the executive director may consider in ranking
sites include:

(A) types of solvent currently in use;

(B) types of solvent used in the past;

(C) operational history of the facility;

(D) risk to drinking water supplies;

(E) surface water:

(i) demonstrated impact to surface water;

(ii) distance to surface water; and

(iii) probability of contamination;

(F) groundwater:

(i) aquifer impacted;

(ii) depth to groundwater;

(iii) distance to nearest known groundwater wells;

(iv) areal extent of groundwater contaminated;

(v) subsurface geology as it affects contamination
migration;

(vi) concentrations of dry cleaning solvent in the
groundwater;

(vii) probability of contamination; and

(viii) institutional controls prohibiting the use of
groundwater for potable purposes;

(G) alternative water source availability;

(H) soil:

(i) soil type;

(ii) depth to groundwater;

(iii) depth of contamination;

(iv) concentrations of dry cleaning solvent in the
soil;

(v) quantity of soil contaminated;

(vi) potential for exposure to the contaminated soils;
and

(vii) soil on the outcrop of a major or minor aquifer,
or the Edwards Aquifer recharge or transition zone;

(I) current and future land use; and

(J) air contamination:

(i) potential for exposure to vapors; and

(ii) potential for vapors to migrate into buildings or
other receptors.

(6) For all applications that are technically and adminis-
tratively complete, the executive director will rank the site and notify
an applicant of the relative ranking assigned to the applicant’s site on
or before the 90th day after the date the application is received by the
executive director.

(7) If a site has already been ranked by the executive di-
rector, an applicant may submit an updated application for ranking to
reflect changes in site conditions as a result of corrective action or
other circumstances. Such updates will be limited to one per state fis-
cal year per site.

(8) The executive director may re-rank sites where correc-
tive action has occurred using monies from the Dry Cleaning Facility
Release Fund to reflect changes in site conditions as a result of cor-
rective action or other circumstances.

(b) Even if a site has been ranked, a person may take corrective
action at the person’s own expense at any time in accordance with
commission rules. The resulting expenses will not be reimbursed by
the agency. In addition to any other notice required, an applicant shall
give the executive director notice of such corrective action within 30
days after the action is completed.

§337.32. Denial and Removal of Sites from Ranking.
(a) The executive director may deny or remove from ranking

a site if:

(1) the owner of the dry cleaning facility or dry cleaning
drop station is held responsible for the costs of corrective action under
Texas Health and Safety Code, §374.202;

(2) the applicant denies access or unreasonably hinders or
delays corrective action at the site;

(3) the applicant has failed to pay fees, penalties, and in-
terest for any dry cleaning facility or dry cleaning drop station that the
applicant is required to pay;
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(4) the applicant has failed to register any dry cleaning fa-
cility or dry cleaning drop station that the applicant was required to
register; or

(5) the applicant does not pay the deductible or provide
satisfactory proof of expenditures to apply against the deductible in
accordance with Subchapter E of this chapter (relating to Deductible)
within the required time frames.

(b) An applicant who has been denied or removed from rank-
ing may address the cause for denial or removal from ranking, provide
additional information, and reapply for ranking.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406453
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. DEDUCTIBLE
30 TAC §337.40, §337.41

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.40. General Requirements.
(a) Eligible costs incurred by an applicant in performance of

technical and scientific investigations, assessments, or corrective ac-
tion associated with the site and related to the release of a dry cleaning
solvent may be credited against the deductible required under Texas
Health and Safety Code, §374.203.

(b) Eligible costs for credit against the deductible are only
those costs submitted with the application for ranking package that
are reasonable and appropriate costs for reasonable and appropriate
actions as determined by the executive director.

(c) If the deductible is not met by eligible costs, the applicant
shall submit a non-refundable payment of the difference at the time
the application for ranking is submitted.

(d) In the case of multiple applications for the same dry clean-
ing facility, each applicant must individually meet the deductible re-
quirements in this subchapter.

§337.41. Evidence of Eligible Costs.

(a) Evidence of eligible costs must be submitted with the ap-
plication for ranking package and must contain:

(1) legible copies of invoices, providing a description of:

(A) any work performed;

(B) who performed the work;

(C) where the work was performed;

(D) the dates that the work was performed;

(E) the unit cost; and

(F) the total amount paid; and

(2) proof that the amounts shown on the invoices for which
the credit toward the deductible is requested have been paid in full by
the applicant. The submission must include either:

(A) business receipts or invoices from the person that
performed the work, indicating compensation received;

(B) canceled checks;

(C) the certification of a certified public accountant that
the expenses for which credit against the deductible is requested have
been paid in full; or

(D) a notarized affidavit signed by the person that per-
formed the corrective action, affirming that the amounts which the ap-
plicant represents as being paid to the person that performed the cor-
rective action were paid in full.

(b) The executive director may require the applicant to provide
additional information or return the application if the information is not
sufficient to review the application. If the executive director requests
additional information, the applicant shall provide such information
within 30 days of receiving the request.

(c) The following types of costs are those that will not be con-
sidered eligible costs applicable to the deductible under this subchap-
ter:

(1) replacement, repair, and maintenance of affected
equipment;

(2) upgrading existing equipment;

(3) removal, transport, and disposal of equipment;

(4) loss of income or profits, including, without limitation,
the loss of business income arising out of the review, processing, or
payment of an application for ranking under this subchapter;

(5) decreased property values;

(6) bodily injury or property damage;

(7) attorney’s fees;

(8) any administrative costs associated with the prepara-
tion, filing, and processing of an application for ranking under this
subchapter;

(9) making improvements to the facility beyond those that
are required for corrective action;

(10) compiling and storing records relating to costs of cor-
rective action;

(11) corrective action taken in response to the release of a
substance that is not a dry cleaning solvent;
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(12) any activities, including those required by this chap-
ter, that are not conducted in compliance with applicable state and fed-
eral environmental laws or laws relating to the transport and disposal
of waste;

(13) interest on monies; and

(14) abatement or corrective action taken in response to a
release of:

(A) a regulated substance that is not dry cleaning sol-
vent; or

(B) a release of a dry cleaning solvent that has com-
mingled with a regulated substance that is not a dry cleaning solvent
unless the release of the dry cleaning solvent can be separately reme-
diated.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406454
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER F. CORRECTIVE ACTION
30 TAC §337.50, §337.51

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.50. Corrective Action.
(a) Corrective action will be conducted under Chapter 350 of

this title (relating to Texas Risk Reduction Program) or other guidance
established by the executive director.

(b) Corrective action at a site may be postponed or suspended
indefinitely in order to make money available for corrective action at
a site with a higher priority.

(c) Postponement or suspension of corrective action under
subsection (b) of this section does not mean that the cleanup standards
under Chapter 350 of this title have been met.

(d) Corrective action will allow for the use of new technolo-
gies as they become available.

§337.51. Eligibility for Corrective Action.

An owner or other person is eligible to have corrective action costs
paid by the Dry Cleaning Facility Release Fund if:

(1) the owner or other person is eligible to apply for a site
to be ranked under §337.31(a)(2) of this title (relating to Ranking of
Sites);

(2) an application for ranking package under §337.31(a)(3)
of this title has been properly submitted to, and accepted by, the exec-
utive director as administratively and technically complete;

(3) the owner or other person is not currently in violation of
this chapter for any dry cleaning facilities or dry cleaning drop station
that the person owns; and

(4) the owner or other person is not otherwise ineligible for
corrective action under this chapter or Texas Health and Safety Code,
Chapter 374.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406455
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER G. NON-PERCHLOROETHY-
LENE USERS AND FACILITIES
30 TAC §§337.60 - 337.63

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.60. Nonparticipating Dry Cleaning Facility Financial Assur-
ance.

(a) Except as provided in subsection (c) of this section, the
owner of a dry cleaning facility that has submitted to the executive
director the affidavit of nonparticipation for a facility that begins op-
eration on or after September 1, 2003 and before January 1, 2004,
shall provide financial assurance for corrective action in the amount
of $500,000 per nonparticipating facility. The affidavit and financial
assurance must be submitted to the agency before January 1, 2004.
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(b) Financial assurance must be provided in accordance with
Chapter 37, Subchapter W of this title (relating to Financial Assurance
for Dry Cleaning Facilities).

(c) This section does not apply to a carbon dioxide facility.

§337.61. Participating Non-Perchloroethylene User Registration
Certificate.

(a) To obtain a participating non-perchloroethylene user regis-
tration certificate, an owner of a dry cleaning facility must swear in an
affidavit approved by the executive director that the owner has never
used or allowed the use of the dry cleaning solvent perchloroethylene
at any dry cleaning facility in the state.

(b) A facility is only eligible for a non-perchloroethylene user
registration certificate, if perchloroethylene has not been, is not, and
will not be used at the facility that is being registered for the certificate.

§337.62. Nonparticipating Non-Perchloroethylene Facilities.

(a) In accordance with Texas Health and Safety Code,
§374.104, after a dry cleaning facility is designated as nonparticipat-
ing:

(1) the owner of the dry cleaning facility is not eligible for
any expenditures of money from the Dry Cleaning Facility Release
Fund or other benefits of participation for that facility;

(2) that dry cleaning facility may not later become a par-
ticipating facility, regardless of whether the owner of the facility or the
owner of the real property is applying for the facility’s participation in
Dry Cleaning Facility Release Fund benefits; and

(3) perchloroethylene must never be used at that facility.

(b) In any sales transaction of the nonparticipating non-per-
chloroethylene facility or of the real property on which the facility is
located, the owner of the facility or the real property owner, as appli-
cable, shall disclose the following to potential buyers prior to any sale:

(1) the nonparticipating status of the dry cleaning facility;

(2) the fact that the dry cleaning facility may not later be-
come a participating facility; and

(3) the prohibition on the use of perchloroethylene at the
dry cleaning facility.

§337.63. Owner Affiliation.

For the purposes of this subchapter, the term "owner" includes any
entity or person affiliated with the owner through:

(1) any relationship within the third degree of consanguin-
ity or second degree of affinity as described in Texas Government
Code, Chapter 573, Subchapter B;

(2) any contractual, corporate, or financial relationship
(other than a contractual, corporate, or financial relationship that
is created solely by the instruments by which title to the facility is
conveyed or financed, by a contract for the sale of goods or services,
or by a contract for employment); or

(3) the result of a reorganization of a business entity that
used perchloroethylene.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406456
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. RECORDKEEPING
30 TAC §§337.70 - 337.72

STATUTORY AUTHORITY

The new sections are proposed under the authority granted to
the commission by the Texas Legislature in THSC, Chapter 374.
The new sections are also proposed under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new sections implement THSC, Chapter 374.

§337.70. General Provisions.

(a) Maintenance of records. All records required to be main-
tained by this chapter must be available for examination and copying
by the executive director at all reasonable times. Upon request, all
records required by this chapter must be assembled at a single loca-
tion within the State of Texas.

(b) Records retention. A person that is required to keep
records under this chapter shall keep those records for a minimum of
five years from the date on which the record is made.

(c) Penalties for records violations. A person that violates this
subchapter shall be subject to any action authorized by law to secure
compliance, including the assessment of administrative penalties or
civil penalties as prescribed by law, and the suspension or revocation
of registration.

§337.71. Distributors.

Distributors shall maintain books, financial records, documents, and
other evidence for sales of dry cleaning solvents and the fees collected
and paid to the agency as required by this chapter. The records must in-
clude copies of all invoices for dry cleaning solvent sales and purchases
showing the facility registration numbers, name, type, and quantity of
the dry cleaning solvent purchased and sold, the name and address of
the seller and purchaser, and the date of the sale or purchase.

§337.72. Dry Cleaning Facilities.

The owner of a dry cleaning facility shall retain the following records:

(1) invoices of dry cleaning solvent purchases showing the
name, type, and quantity of the dry cleaning solvent purchased, the
name and address of the seller, and the date of the purchase;

(2) waste disposal records as required by §337.20(c) and
(d)(2) of this title (relating to Performance Standards); and

(3) secondary containment log required under
§337.20(f)(4)(B) of this title.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406457
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER I. AUDITS AND
INVESTIGATIONS
30 TAC §337.80

STATUTORY AUTHORITY

The new section is proposed under the authority granted to the
commission by the Texas Legislature in THSC, Chapter 374. The
new section is also proposed under TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out
its powers and duties under TWC and other laws of the state;
TWC, §7.002, which authorizes the commission to enforce pro-
visions of TWC and THSC; THSC, §361.017, which provides
the commission the powers necessary or convenient to carry out
its powers under the Solid Waste Disposal Act (SWDA); THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the SWDA and establish minimum standards for the
management and control of solid waste; and HB 1366, 78th Leg-
islature, 2003.

The proposed new section implements THSC, Chapter 374.

§337.80. Audits and Investigations.

(a) To achieve the purposes, proper administration, and en-
forcement of this chapter, the executive director may conduct audits
or investigations of payments and fees authorized by Texas Health and
Safety Code, Chapter 374, and concerning the veracity of information
submitted to the agency in accordance with the Government Auditing
Standards (2003 Revision). Such audits may include investigations of
records from dry cleaning facilities, dry cleaning drop stations, distrib-
utors of dry cleaning solvents, and applicants for site ranking.

(b) Each person subject to or involved with an audit or inves-
tigation under subsection (a) of this section shall cooperate fully with
the audit or investigation by the executive director.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406458
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)
34 TAC §41.5

The Teacher Retirement System of Texas (TRS) proposes
amendments to §41.5, relating to payment of contributions in
the Texas Public School Retired Employees Group Benefits
Program known as TRS-Care. The proposed amendments
clarify the language and modify the results of a retiree, surviving
spouse, or surviving dependent child (collectively, participants)
failing to pay their monthly contribution (premium) when due.
The 78th Legislature repealed the statute that defaulted partic-
ipants into the basic coverage tier. Therefore, if a participant
fails to pay the required premium and is enrolled in an optional
coverage tier, which provides greater benefits, there is no
longer a requirement that the participant automatically continue
to be covered in the basic coverage tier. Consequently, the
proposed amendments eliminate that requirement and provide
a process for TRS to notify the participant of the failure to pay.
To continue TRS-Care coverage, the participant must either (1)
downgrade his or her coverage tier to TRS-Care 1 retiree-only
or surviving spouse-only, as applicable, which has no premium
associated with it; or (2) make payment in full within 62 days of
the date of TRS’s first notice of the failure to pay. The proposed
amendments provide that a participant’s failure to take one of
these steps within the timeframe set out in the rule will result
in termination of TRS-Care coverage effective the last day of
the month immediately preceding the month in which the 62nd
day falls. For example, if the 62nd day is January 15, 2005,
TRS-Care coverage will be terminated as of December 31,
2004. The proposed amendments provide that if a participant
downgrades his or coverage tier, that change will be effective
on the first day of the month for which the premium was not
received. Therefore, if the participant paid a premium for Febru-
ary 2005 but did not pay for March and notified TRS-Care within
the allotted time period that he or she wanted to downgrade
coverage to TRS-Care 1 retiree-only, that change in coverage
would be effective on March 1, 2005.

Tony Galaviz, Chief Financial Officer, has determined that for
each year of the first five-year period the proposed amendments
are in effect, there will be no fiscal implications to state or local
governments as a result of enforcing or administering the section
as amended. There is no foreseeable effect on local employment
or local economies as a result of the proposed amendments.

Mr. Galaviz has also determined that for each year of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of the amendments will be that partici-
pants will have notice of their rights and obligations concerning
their premium payments and the results of failing to pay. Addi-
tionally, the rule will be consistent with the change in applicable
law. There is no anticipated adverse economic effect on small
businesses or micro-businesses as a result of compliance with
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the proposed amendments. Mr. Galaviz has determined that
there are no anticipated economic costs to persons required to
comply with the proposed amendments for each year of the first
five years the proposal will be in effect.

Comments on the proposal may be submitted to Ronnie Jung,
Executive Director, 1000 Red River, Austin, Texas 78701.

These amendments are proposed under Insurance Code,
§1575.052, which gives TRS the authority to adopt rules as
necessary to administer and operate the TRS-Care program.
The amendments are also proposed under Government Code,
Chapter 825, §825.102, which authorizes the Board of Trustees
of the Teacher Retirement System to adopt rules for the ad-
ministration of the funds of the retirement system and for the
transaction of business of the Board.

There are no other codes affected.

§41.5. Payment of Contributions.

(a) Retirees, surviving spouses, and surviving dependent
children or their representative (collectively, "participants") shall
pay monthly contributions as set by the trustee for their and their
dependents’ participation in TRS-Care [to cover the cost of optional
plans].

[(b) Surviving spouses shall pay monthly contributions to
cover the cost of insurance for the surviving spouse.]

[(c) Retirees and surviving spouses shall pay monthly contri-
butions to cover the cost of insuring dependents.]

[(d) Surviving dependent children, or their representative,
shall pay monthly contributions to cover the cost of insurance for the
surviving dependent children.]

(b) [(e)] To [In order to] be eligible for TRS-Care [optional]
coverage, a participant [retiree, surviving spouse, or surviving depen-
dent child, or his or her representative,] must authorize the trustee in
writing to deduct [the deduction by the trustee of the amount of] the
contribution amount [contributions] from the [their] annuity payment.
After such authorization, the trustee may [shall] deduct the amount of
the contribution [each month] from the annuity payment.

[(f) In order to pay for dependent coverage, the retiree or sur-
viving spouse shall authorize in writing the deduction of the contribu-
tion payment from their annuity payment. After authorization by the
retiree or surviving spouse, the trustee shall deduct the amount of the
contribution each month from the retiree’s or surviving spouse annuity
payment.]

(c) [(g)] If [In the event that] the amount of the contribution is
more than the amount of the annuity payment, the participant will be
billed directly by TRS or the TRS-Care administrator [the carrier] for
the entire contribution amount.

(d) [(h)] Failure to make any required contribution [for cover-
age of a non-retiree] will result in termination of coverage if, within 62
days following the date of the first notice of failure to pay the amount
due for TRS-Care coverage, the participant either: [at the end of the
month for which the last contribution was made.]

(1) does not downgrade his or her coverage tier to TRS-
Care 1, retiree-only or surviving spouse-only, as applicable; or

(2) fails to make payment in full.

(e) If the participant fails to take either of the steps set forth
in subsection (d) of this section within the specified timeframe, TRS-
Care coverage will be terminated effective the last day of the month
immediately preceding the month in which the 62nd day falls.

(f) If a participant chooses to downgrade his or her TRS-Care
coverage tier to TRS-Care 1, retiree-only or surviving spouse-only,
as applicable, within the timeframe specified in subsection (d) of this
section, that change in coverage will be effective on the first day of
the first month for which payment of the contribution in full was not
received.

[(i) Failure to make any required contribution for coverage of
a retiree under an optional plan will result in termination of coverage
from the optional plan and enrollment in the basic plan, resulting in a
decrease in coverage, at the end of the month for which the last contri-
bution was made.]

[(j) Disability retirees shall be required to pay monthly contri-
butions to cover the cost of coverage during periods when their annuity
payments are suspended. Failure to make required contributions will
result in a termination of coverage from the optional plan and enroll-
ment in the basic plan, resulting in a decrease in coverage.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406508
Ronnie G. Jung
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 16, 2004
For further information, please call: (512) 542-6115

♦ ♦ ♦
SUBCHAPTER E. ACTIVE EMPLOYEES
HEALTH REIMBURSEMENT ARRANGE-
MENTS
34 TAC §§41.101 - 41.104

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Teacher Retirement System of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Teacher Retirement System of Texas (TRS) proposes the re-
peal of Chapter 41, Subchapter E, §§41.101 - 41.104, concern-
ing Active Employees Health Reimbursement Arrangements.

House Bill 3257, 78th Legislature, Regular Session, 2003,
amended article 3.50-8, Insurance Code and established an
active employees health reimbursement arrangement program
(TRS-HRAccount). The program was to be implemented
effective September 1, 2004. TRS adopted Subchapter E and
the rules contained therein to implement the TRS-HRAccount
program. In September 2004, the joint chairs of the Legislative
Budget Board (LBB) determined that the TRS-HRAccount
program was not funded. In response to this determination,
the TRS Board of Trustees at is September 2004 meeting
directed staff to terminate the contract for administration of the
TRS-HRAccount program and to distribute health care funds as
supplemental compensation. Given the determination by the
joint chairs of the LBB, the TRS board response, and the need
to avoid confusion, TRS is proposing repeal of Chapter 41,
Subchapter E, relating to the TRS-HRAccount program rules.
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Tony Galaviz, Chief Financial Officer, has determined that for
the first five year period the repeal is in effect, there will be no
fiscal implications for state or local governments as a result of
enforcing or administering the repeal.

Mr. Galaviz has also determined that, for each of the first five
years the repeal as proposed will be in effect, the anticipated
public benefit will be the avoidance of confusion concerning an
unfunded program. No economic cost will be incurred by a per-
son required to comply with the repeal, and there will be no ad-
verse effect on small businesses.

Comments on the proposal may be submitted in writing to Ronnie
Jung, Interim Executive Director, 1000 Red River, Austin, Texas
78701. The deadline for comments is 30 days after publication
in the Texas Register.

The repeal is proposed under the Government Code, Chapter
825, §825.102, which authorizes the Board of Trustees of the
Teacher Retirement System to adopt rules for, among other
things, the transaction of business of the board. The repeal is
also proposed under article 3.50-8, section 4, Insurance Code,
which authorizes TRS, as trustee, to adopt rules to implement
the article.

There are no other codes affected.

§41.101. Organizations Eligible To Respond.

§41.102. Proposal Procedure.

§41.103. Definition of Dependent.

§41.104. Eligibility Reporting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406507
Ronnie G. Jung
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 16, 2004
For further information, please call: (512) 542-6115

♦ ♦ ♦
PART 10. TEXAS PUBLIC FINANCE
AUTHORITY

CHAPTER 221. DISTRIBUTION OF BOND
PROCEEDS
34 TAC §§221.2, 221.3, 221.6

The Texas Public Finance Authority proposes amendments to
§§221.2, 221.3, and 221.6, concerning the distribution of bond
proceeds. These sections provide necessary definitions, explain
the bond issuance process, and provide client agencies required
information as to how to file complaints. The amendments are
technical updates of statutory citations and information concern-
ing the Board’s regular meeting schedule.

Judith Porras, General Counsel, has determined that for the first
five years the amendments are in effect, there will be no fiscal

implications for state or local government as a result of enforcing
or administering the sections.

Ms. Porras has also determined that for each year of the first five
years the amendments are in effect, the public benefit expected
as a result of the amendments is the public having accurate in-
formation. The rules have no effect on small or micro businesses
and there will be no economic cost to persons required to com-
ply with the rules as proposed.

Comments on the proposed amendments may be submitted to
Judith Porras, General Counsel, Texas Public Finance Authority,
300 W. 15th St., Suite 411, Austin, TX 78701, or electronically to
judith.porras@tpfa.state.tx.us.

The amendments are proposed under the authority of Texas
Government Code, Chapter 1232, §1232.067, which authorizes
the Board to adopt rules reasonably necessary to carry out its
functions.

Texas Government Code, Chapters 1232 and 1403 are affected
by the proposed amendments.

§221.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Texas Public Finance Authority Act, Texas
Government Code, Chapter 1231 [Civil Statutes, Article 601d].

(2) - (3) (No change.)

(4) Bond Review Board--The Bond Review Board as cre-
ated by the Texas Legislature pursuant to Texas Government Code,
Chapter 1231 [Civil Statutes, Article 717k-7].

(5) - (9) (No change.)

(10) Constitutional provision--A provision of the Texas
Constitution that authorizes the issuance of general obligation bonds
by the Authority; namely: Article III, §49-h, Article III, §49(e),
Article III, §49-l, Article III, §49-n, or Article III, §50-f [The Texas
Constitution, Article III, §49-h, or Article III, §49-e].

(11) - (29) (No change.)

§221.3. Bond Issuance Process.

(a) - (c) (No change.)

(d) Board action. The request for financing will be posted for
consideration by the board at its next regularly scheduled open meeting
following the authority’s receipt of the request.If the client agency’s
request is received eight days before the board’s regularly scheduled
meeting date, which schedule shall be posted on the authority’s web-
site, the request will be timely for the board’s consideration at the
scheduled meeting. [Since the Board’s regularly scheduled open meet-
ings are held usually on the third Wednesday of each month, if the client
agency’s request is received by the second Tuesday of the month, it will
be timely for board consideration in the month in which it is received.]
The client agency will be informed promptly of a change in the board’s
meeting date for the month and the exact date on which the request will
be considered.

(1) - (2) (No change.)

(3) If the board determines to sell the bonds through a com-
petitive sale, it will authorize the executive director and financial advi-
sor to prepare [issue] an invitation for competitive bids in the time and
manner required so that the board approve the distribution of the invita-
tion and the Preliminary Official Statement [may accept a bid, and sell
the bonds,] at its open meeting in the month immediately following.
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(e) Procedures following board approval of a request for fi-
nancing. As soon as possible following the board’s approval of a re-
quest for financing, the authority staff, financial advisors, bond coun-
sel, representatives of the client agency, and, for negotiated sales, the
senior manager of the underwriting syndicate and its counsel, will con-
vene an organization meeting to prepare a schedule of events for the
financing, and begin work on the financing documents and an applica-
tion for Bond Review Board approval of the financing.

(1) In most cases, the application for Bond Review Board
approval will be submitted timely for consideration and approval of
the Bond Review Board at its next regularly scheduled meeting [in the
month] following the board’s approval of the request, however, the tim-
ing of the submission is within the discretion of the executive director.

(2) (No change.)

§221.6. Complaints to the Authority.

In accordance with the requirements of §1232.113(e) [§9D] of the Act,
the authority will notify client agencies of the name, mailing address,
and telephone number of the authority for the purpose of directing com-
plaints to the authority by direct mail, notifying and reminding client
agencies periodically of the authority’s electronic mail address, and by
distributing a fact sheet on the authority during the orientation meet-
ing described in [section in ] §221.3 of this title (relating to the Bond
Issuance Process) of this Chapter 221.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406478
Kimberly Edwards
Executive Director
Texas Public Finance Authority
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-5544

♦ ♦ ♦
CHAPTER 225. MASTER LEASE PURCHASE
PROGRAM
34 TAC §§225.1, 225.3, 225.5, 225.7

The Texas Public Finance Authority proposes amendments to
§§225.1, 225.3, 225.5, and 225.7, concerning the master lease
purchase program. These sections explain the purpose and re-
quirements of the master lease purchase program and provide
necessary definitions. The amendments are technical updates
of statutory citations and program information.

Judith Porras, General Counsel, has determined that for the first
five years the amendments are in effect, there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Ms. Porras has also determined that for each year of the first five
years the amendments are in effect, the public benefit expected
as a result of the amendments is the public having accurate in-
formation. The rules have no effect on small or micro businesses
and there will be no economic cost to persons required to com-
ply with the rules as proposed.

Comments on the proposed amendments may be submitted to
Judith Porras, General Counsel, Texas Public Finance Authority,
300 W. 15th St., Suite 411, Austin, TX 78701, or electronically to
judith.porras@tpfa.state.tx.us.

The amendments are proposed under the authority of Texas
Government Code, Chapter 1232, §1232.103.

Texas Government Code, §1232.103 is affected by the proposed
amendments.

§225.1. Purpose of the Rules.
The Texas Public Finance Authority proposes these new rules, as
Chapter 225, concerning the administration of the State of Texas
Master Lease Purchase Program authorized by Texas Government
Code, §1232.103 [Civil Statutes, Article 601d §9A]. This chapter
defines certain terms pertaining to the operation of the Texas Master
Lease Purchase Program, identifies the responsibilities of various
parties in administering the Texas Master Lease Purchase Program,
and establishes basic procedures under which state agencies may
participate in the Texas Master Lease Purchase Program.

§225.3. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Texas Public Finance Authority Act, Texas
Government Code, Chapter 1232 [Civil Statutes, Article 601d], as
amended.

(2) - (6) (No change.)

(7) Bond Review Board--The board created by Texas Gov-
ernment Code, Chapter 1231 [Civil Statutes, Article 717k-7], or any
successors or assignees to its duties and functions.

(8) Bundled purchases--Those purchases of multiple eligi-
ble projects individually valued at a minimum of $100 [$500] for and
on behalf of one or more client agencies, which are aggregated into one
vendor contract for acquisition.

(9) - (13) (No change.)

(14) Eligible project--Any physical structure that has been
authorized by the legislature for the authority to finance and is used
by a client agency to conduct official state business, together with the
land and major equipment or personal property that is functionally re-
lated to the physical structure, or any other fixed asset used by a client
agency to conduct official state business, including, without limitation,
telecommunications devices or systems, automated information sys-
tems, computers and computer software, provided, that such property
has a useful life of at least three years, and a value of at least $10,000,
valued either individually or as a group of individual items of property,
each having a minimum value of $100 [$500] per item.

(15) - (17) (No change.)

(18) Lease payments--Those amounts specified in the lease
supplements and made pursuant to the comptroller’s intercept payable
annually on [semiannully on the first day of February and] the first day
of August. The term "lease payments’ also includes all payments made
while the eligible project is in the interim financing and to lease revenue
bond holders.

(19) Lease revenue bonds--The long-term bonds issued by
the authority either to refinance eligible project that has been initially
financed [finance] through interim financing, or to fund the purchase
of eligible project.

(20) - (25) (No change.)
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(26) State lease fund account--The account [fund] by that
name created by the Act.

(27) (No change.)

§225.5. Procedures for Financing Eligible Projects.
(a) - (b) (No change.)

(c) After acceptance of the request for financing by the author-
ity and execution of the master lease agreement, the client agency will
proceed to procure the eligible project in compliance with all appli-
cable laws and rules governing such procurement, including obtaining
the approval, if any is required, of the Bond Review Board, the Depart-
ment of Information Resources, the Texas Building and Procurement
Commission [General Services Commission], or other state agency.

(d) - (g) (No change.)

(h) No later than on or before 48 hours prior to a lease pay-
ment, the authority will submit a voucher directing the comptroller to
transfer sufficient monies from each client agency into the state lease
fund account and the authority will provide a voucher to the comptrol-
ler to effect debt service payment. The monies will then be transferred
out of the state lease fund account and lease payments will be made
[treasurer will then transfer monies out of the state lease fund and make
lease payments].

(i) (No change.)

(j) The authority may issue lease revenue bonds in order to
refinance the lease supplements initially funded through the interim
financing. The final maturity of lease revenue bonds shall not exceed
the latest maturity of the lease supplements being financed upon the
occurrence of any of the following events:

(1) any date on which the aggregate volume of lease sup-
plements then being financed through the interim financing reaches
$150 [$75] million; or

(2) (No change.)

(k) - (n) (No change.)

§225.7. Recovery of Costs.
(a) The authority may recover its administrative costs by as-

sessing each client agency on a pro rata basis for reimbursement of
administrative costs. This pro rata reimbursement [reimburesement]
shall be calculated on an annual [a semiannual] basis to cover the on-
going costs of the program. The exact amount assessed each client
agency shall be separately disclosed on the debit memo. In no event
shall administrative costs assessed each client agency exceed 1 1/2%
per annum of their pro rata participation in the program.

(b) The costs of issuance shall be calculated on a pro rata basis
for each client agency and included as an addition to principal along
with the purchase price of the eligible project, if necessary.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406479
Kimberly Edwards
Executive Director
Texas Public Finance Authority
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-5544

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER J. DRIVER RESPONSIBILITY
PROGRAM
37 TAC §15.161, §15.162

The Texas Department of Public Safety proposes new Subchap-
ter J, §15.161 and §15.162, concerning Driver Responsibility
Program.

Chapter 708 of the Transportation Code grants the department
the authority to adopt rules to implement the Driver Responsi-
bility Program (DRP). This program was created during the 78th
Legislative Session (2003) and requires the department to as-
sess fees based on an individual’s driver history. DRP has two
major components, a point system and a conviction surcharge
system. The point system is based on the accumulation of Class
C traffic offenses. An individual receives two points for each traf-
fic conviction and three points if the offense resulted in an acci-
dent. The conviction surcharge system is based on a one-time
conviction of certain more serious traffic offenses. The program
requires the individual to pay the fee, ranging from $100 to $2000
every year for three years.

The statute specifically requires the department to establish
rules regarding the acceptance of installment payments. The
department has contracted with a vendor to process the sur-
charge payments. As such, the vendor acting on behalf of the
department will accept installment agreements to the extent
outlined in these sections.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rules are in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra also has determined that for each year of the first
five-year period the rules are in effect the public benefit antic-
ipated as a result of enforcing the rules will be to provide the
general public the necessary information regarding the accep-
tance of installment agreements under DRP. There is no antic-
ipated adverse economic effect on small businesses, or micro-
businesses. There will be a fiscal impact to individuals should
they chose to utilize the installment agreement option for pay-
ment of surcharges under DRP.

Comments on the proposal may be submitted to Rebecca
Blewett, Senior Staff Attorney, Driver License Division, Texas
Department of Public Safety, P.O. Box 4087, Austin, Texas
78773-0300, (512) 424-5231.

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; and Texas Transportation Code, §708.002 and
§708.153.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §708.002 and §708.153 are affected by this proposal.
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§15.161. General Information.

(a) The department has contracted with a vendor to process
payments under the Driver Responsibility Program. The vendor will
produce and send all surcharge notices, accept all payments and report
all transactions to the department.

(b) All payments must be submitted to the vendor. The de-
partment will not accept payments for surcharges under the Driver
Responsibility Program at Department of Public Safety (DPS) facil-
ities.

(c) An individual who fails to pay the surcharge, including
any additional costs or fails to enter an installment agreement within 30
days from the date of the Surcharge Notice will be subject to revocation
action.

§15.162. Installment Agreements.

(a) The department, through the vendor, will accept install-
ment payments for surcharges required under the Driver Responsibil-
ity Program.

(b) There is an additional processing fee required per each
payment submitted in accordance with an installment agreement. The
fee is set by the department and is provided on all original notifications.

(c) To enter into an installment agreement, the individual must
submit the minimum amount due. The vendor’s acceptance of the min-
imum amount due constitutes an installment agreement and denotes
that the individual is aware of the agreement as well as the conse-
quences for failing to uphold the agreement. The individual is not
required to provide written declaration of the installment agreement.

(d) To prevent revocation, the minimum amount due must be
received within 30 days of the original Surcharge Notification.

(e) If a revocation action has occurred, an individual who has
not submitted any partial payments can enter into an installment agree-
ment to lift the revocation.

(f) The driver license and/or driving privileges of an individual
who attempts to enter an installment but does not submit the minimum
payment by the date required will be revoked. This individual will
not be eligible to enter into an installment agreement for that specific
surcharge requirement. The revocation will remain in effect until the
surcharge and associated fees are paid in full.

(g) Subsequent payments are due each month on the same date
as the date of the Surcharge Notification received for that particular
surcharge.

(1) If the date on the Notice is the 29th, 30th or 31st, pay-
ments are due on the last date of the month in months that do not have
those dates.

(2) Payment due dates return to the same date as the Noti-
fication for following months that have the corresponding date.

(h) If an individual fails to provide a timely payment and de-
faults on the installment agreement, the license and/or driving privi-
leges will be revoked. The individual will not be eligible to enter into
another installment agreement for that specific surcharge requirement.
The revocation will remain in effect until the surcharge and associated
fees are paid in full.

(i) If revoked, an individual may continue to make partial pay-
ments; however, the license will remain revoked until the specific sur-
charge has been paid in full.

(j) To submit an installment payment, the individual must in-
clude the full name, driver license/identification number and the sur-
charge reference number with all payments.

(1) If an individual has multiple surcharge notifications
and does not provide the reference number, the payment will be ap-
plied to the oldest outstanding surcharge requirement.

(2) If the individual submits a payment and provides a ref-
erence number, the payment will be applied as requested even if this
results in a default or revocation on another surcharge owed by the
same individual.

(k) Minimum payments are determined by dividing the total
amount due by the maximum payments allowed and adding the partial
payment fee. The maximum number of payments is determined by the
amount of the surcharge required.

(1) For surcharge requirements of $100 - $259 an individ-
ual may make a maximum of four (4) payments.

(2) For surcharge requirements of $260 - $999 an individ-
ual may make a maximum of ten (10) payments.

(3) For surcharge requirements of $1000 - $2000 an indi-
vidual may make a maximum of twelve (12) payments.

(4) For surcharge requirements of $2001 and over an indi-
vidual may make a maximum of twenty-four (24) payments.

(l) An individual may pay the balance in fewer payments, but a
payment of less than the minimum required will result in the revocation
of the license and/or driving privileges.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406497
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 424-2135

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 1. MANAGEMENT
SUBCHAPTER E. PROCEDURES IN
CONTESTED CASES
43 TAC §§1.21 - 1.24, 1.26, 1.30

The Texas Department of Transportation (department) proposes
amendments to §§1.21-1.24, §1.26, and §1.30, concerning pro-
cedures in contested cases.

EXPLANATION OF PROPOSED AMENDMENTS

Government Code, §2003.050, provides that in contested cases
before the State Office of Administrative Hearings (SOAH), all
proceedings are governed by SOAH’s procedural rules unless
SOAH has specifically adopted the procedural rules of the
agency.
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Section 9.2 of this title (relating to Contract Claim Procedure) is
being simultaneously amended in this publication. All contract
claims must be heard through the contested case procedure be-
fore they can be appealed to SOAH.

The department proposes the amendments to §§1.21-1.24,
§1.26 and §1.30 to update and clarify the types of claims that
are considered contract claims and procedures before SOAH,
and to clarify that the department may bring a contested case.

The amendments to §1.21 update the cross-reference to the Oc-
cupations Code relating to the sale or lease of motor vehicles,
which was codified by House Bill 2813, 77th Legislature, 2001.

The amendments to §1.22 add the definition of "claim." This def-
inition includes the statutory claims that are eligible to be ap-
pealed to SOAH. The definition for contract claim is updated to
include all the types of claims that are considered contract claims
and to add a description of the type of claim to the citation for
ease of reference. Contract claims differ from other claims in
that they go through the department’s contract claim committee
as outlined in §9.2 of this title (relating to Contract Claim Proce-
dure).

The main substance of the definition of "person" is deleted from
§1.22 and moved to §1.23 as a more appropriate location. The
part of the definition excluding the department is removed since
it would prevent the department from filing a petition under this
section, and the department is specifically authorized to initiate
a contested case under existing §1.26. The statement that a
contract claim may not be appealed to SOAH unless the con-
tract claim procedure had been completed has been added to
comply with the spirit of Transportation Code, §201.112, which
authorizes the Texas Transportation Commission (commission)
to establish a contract claim procedure, and allows a person who
is dissatisfied with the department’s resolution of a claim to re-
quest a formal administrative hearing before SOAH.

The amendments to §1.24 clarify that the statement of facts
should include as an attachment the document issued by the
department notifying the petitioner of the decision or action
challenged by the petitioner. This attachment will serve as an
immediate reference for the basis of the claim. A requirement
for the department reference number is added in order for
the department to more easily route the claim and assemble
the appropriate documents and response. References to the
department regarding settlement have been changed to "a
party" because the department may also be a petitioner in
accordance with the existing §1.26 and the non-department
party may offer a settlement.

Section 1.26 is amended to add service of notice of hearing,
standard of review, and burden of proof. The threshold for what
has been considered adequate notice of a hearing has differed
with the administrative judges. This amendment clarifies the no-
tice. A notice of a hearing will be considered sufficient if it in-
cludes a copy of the petition and the following information (un-
less it is stated in the petition): a statement of the time, place,
and nature of the hearing; a statement of the legal authority
and jurisdiction under which the hearing is to be held; and refer-
ence to the particular sections of the statutes and rules involved.
This notice complies with the requirements of Government Code,
§§2001.051-2001.053, concerning contents of notice, and gives
each party notice of the substance of the claim.

Pursuant to 1 TAC §155.41(b), the department may allocate the
burden of proof, but only allocates the burden to the department
where money is sought by the department. In all other instances,

the party challenging a department decision or action bears the
burden of proof. The standard of review for claims that have al-
ready received a review is whether the agency’s actions were
based on fraud, misconduct, or such gross mistake as would im-
ply bad faith or failure to exercise an honest judgment. The cat-
egories that fall under this standard are those categories related
to: contract claims; denial or cancellation of sign permits; the
denial, suspension, or revocation of a license; and the suspen-
sion or revocation of registration for motor carriers and leasing
companies. All contract claims fall under the jurisdiction of the
contract claim committee pursuant to §9.2 of this title (relating to
Contract Claim Procedure), which renders a proposal. The rule
pertaining to denial of a permit of a sign along a rural road specif-
ically states that issuance of a permit does not create a property
right.

A manager’s determination that revocation, suspension, or can-
cellation of a license or permit, or the suspension or revocation
of registration for motor carriers or leasing companies, is the ap-
propriate sanction for the violations found by the inspector is an
official act for which there is a presumption in favor of its legal-
ity. Under the common law of Texas, there has been a rebuttable
presumption in favor of the legality of official acts at least as far
back as 1937. This presumption guided the state courts prior to
the establishment of SOAH in the mid 1990s, as part of the legis-
lature’s attempts to limit the need for judicial recourse while still
ensuring independent, third-party review of executory actions.
Such orders are not only made prima facie valid by statute, but
being official acts there is a presumption in favor of their legality;
and the one attacking them upon the grounds that there was not
sufficient evidence before the board or administrator to authorize
agency action or decision must prove that fact on an appeal from
the order canceling such license, permit, or registration.

The manager is not depriving petitioner of a legitimate liberty or
property interest, which would invoke a right to a higher level
of procedural due process under the Fourteenth Amendment to
the U.S. Constitution. Numerous state courts have determined
that a permitee or licensee has no vested right to participate in
a regulated activity, but has a mere privilege of participation in
accordance with the terms of the relevant law, and accepts his
permit or license subject to the authority of the executive regu-
latory authority to cancel it for any violation of the statute or any
regulation promulgated by the executive regulatory authority un-
der the authority of the relevant act.

Although a license is a privilege that may be revoked or sus-
pended, an agency’s power to do so is limited by constitutional
proscriptions against unreasonable or arbitrary action.

The standard of review is higher for claims that are not reviewed
by a decision maker. These include claims made under Trans-
portation Code, §681.012, concerning seizure and revocation of
disabled placards.

Subsection (d) is added to §1.26 to clarify which party bears the
burden of proof. A party seeking monetary damages or penal-
ties shall bear the burden of proof. In all other instances, the
party challenging a department decision or action shall bear the
burden of proof. This is consistent with case law and standards
of proof in court cases.

Section 1.30(a) is amended to allow for parties to file exceptions
if the administrative law judge amends the proposal for decision
so that the parties have an opportunity to respond to the judge’s
decision.

FISCAL NOTE

PROPOSED RULES November 12, 2004 29 TexReg 10469



James Bass, Director, Finance Division, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments.
There are no anticipated economic costs for persons required to
comply with the sections as proposed.

Richard D. Monroe, General Counsel, has certified that there will
be no significant impact on local economies or overall employ-
ment as a result of enforcing or administering the amendments.

PUBLIC BENEFIT

Richard D. Monroe has also determined that for each year of the
first five years the sections are in effect, the public benefit antici-
pated as a result of enforcing or administering the amendments
will be to provide the public with more accurate information about
the types of claims that can be contested and the procedures
followed in the department’s contested cases. There will be no
adverse economic affect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the amendments may be submitted to
Richard D. Monroe, General Counsel, 125 East 11th Street,
Austin, Texas 78701-2483. The deadline for receipt of com-
ments is 5:00 p.m. on December 13, 2004.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department;
and more specifically Transportation Code, §201.112, which
provides the commission with the authority to establish rules
governing procedures in certain contract claims; and under
Government Code, §2001.004, which requires each agency to
adopt rules stating the nature and requirements of all available
formal and informal procedures.

CROSS REFERENCE TO STATUTE: Government Code,
§2001.004.

§1.21. Scope and Purpose.

The sections in this subchapter describe the procedures to be followed
in contested cases arising under Government Code, Chapter 2001,
with the exception of contested cases arising under Occupations Code,
Chapter 2301, Sale or Lease of Motor Vehicles [the Motor Vehicle
Commission Code, Texas Civil Statutes, Article 4413(36)], or under
Transportation Code, Chapter 503, Dealer’s and Manufacturer’s
Vehicle License Plates, which are governed by 16 TAC Chapter 111.
Except as provided in this subchapter, all contested cases shall be
governed by the procedural rules of the State Office of Administrative
Hearings.

§1.22. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Administrative Law Judge--A person appointed by the
State Office of Administrative Hearings to conduct a hearing on matters
within the department’s jurisdiction.

(2) Claim--A claim made pursuant to Occupations Code,
Chapter 2302, Salvage Vehicle Dealers; Occupations Code, Chapter
2303, Vehicle Storage Facilities; Transportation Code, §681.012,
Seizure and Revocation of Placard; Transportation Code, Chapter 643,
Motor Carrier and Leasing Company Registration; Transportation
Code, Chapter 645, Single State Registration for Motor Carriers;

§21.572 of this title (relating to Notice and Appeal) concerning
control of signs along rural roads; 21.149(f) of this title (relating
to Licenses) concerning revocation or suspension of a county sign
license; or §21.150(k) of this title (relating to Permits) concerning
cancellation of a permit.

(3) Contract claim--Any claim arising under a contract
governed by Transportation Code, §22.018 (concerning the designa-
tion of the department as agent in contracting and supervising for
aviation projects); by Transportation Code, Chapter 223 (concerning
bids and contracts for highway improvement projects); Transportation
Code, §391.091 (concerning erection and maintenance of specific
information logo signs, major area shopping guide, and major
agricultural interest signs); Chapter 361 (concerning state highway
turnpike projects); or by Government Code, Chapter 2254 (concerning
professional or consulting services).

[(2) Contract claim--Any claim arising under a contract
governed by Transportation Code, §22.018, by Transportation Code,
Chapter 223, or by Government Code, Chapter 2254.]

(4) [(3)] Department--The Texas Department of Trans-
portation.

(5) [(4)] Executive director--The chief administrative offi-
cer of the department or, if permitted by law, the director’s designee.

(6) [(5)] Party--The department or a person named or per-
mitted to participate in a contested case.

[(6) Person--An individual, representative, partnership,
corporation, association, governmental subdivision, or public or
private organization, or any other entity, other than the department.]

(7) Petition--The document that initiates a contested case.

(8) Petitioner--A party who [person that] files a petition.

§1.23. Filing of Petition.

An individual, representative, partnership, corporation, association,
governmental subdivision, or public or private organization, the
department, or any other entity [A person] may seek to initiate a
contested case by filing an original and one copy[four copies] of a
petition with the executive director at the department’s headquarters
building in Austin. A contract claim regarding sanctions cannot be
appealed to the State Office of Administrative Hearings unless the
Contract Claim Committee procedure is completed.

§1.24. Content of Petition.

(a) A petition must include [the following]:

(1) the name of the petitioner;

(2) the names of all other known persons with an interest
in the outcome of the contested case;

(3) a concise statement of the facts on which the petitioner
relies, including as an attachment, if applicable, the document issued
by the department that notified the petitioner of the decision or action
challenged by the petitioner;

(4) a statement of the relief demanded by the petitioner;

(5) any other matter required by statute; [and]

(6) the signature of the petitioner or the petitioner’s autho-
rized representative; and[.]

(7) a department reference number, if applicable.

(b) No document including a settlement offer by a party [the
department] may be enclosed with the petition, and the petition may not
refer to the substance of a settlement offer [made by the department].
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(c) If the petition concerns a contract claim, a copy of the de-
tailed report and request filed under §9.2(b)(2) of this title (relating to
Contract Claim Procedure) must be enclosed with the petition, and the
petition must state the date on which the petitioner received written no-
tice of the proposed disposition by the contract claim committee under
§9.2(b)(6) [§9.2(b)(5)] of this title. The petition and its attachments
may not otherwise refer to the proposed disposition and may not in-
clude a copy of the written notice of the proposed disposition.

§1.26. Initiation of Contested Cases, Service of Notice of Hearing,
Standard of Review, and Burden of Proof.

(a) Initiation.

(1) If the executive director finds that a petition meets all
legal requirements, the department will initiate a contested case in ac-
cordance with the rules of the State Office of Administrative Hearings.

(2) [(b)] The department may initiate a contested case on
its own initiative in accordance with the rules of the State Office of
Administrative Hearings.

(b) Service of notice of hearing. Service of the Notice of Hear-
ing shall be accomplished by certified or registered mail to the party’s
last known address as shown in the department’s records. A notice of
a hearing in a contested case is sufficient for purposes of notice if it
includes a copy of the petition prepared in accordance with §1.24 of
this subchapter (relating to Content of Petition), and the following in-
formation, unless it is included in the petition:

(1) a statement of the time, place, and nature of the hearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held; and

(3) reference to the particular sections of the statutes and
rules involved.

(c) Standard of review.

(1) The standard of review is reasonableness, if not other-
wise specified, and for claims made pursuant to Transportation Code,
§681.012, Seizure and Revocation of Placard.

(2) The standard of review is whether the agency’s actions
were based on fraud, misconduct, or such gross mistake as would imply
bad faith or failure to exercise an honest judgment for:

(A) contract claims;

(B) claims related to Occupations Code, Chapter 2302,
Salvage Vehicle Dealers;

(C) claims related to Occupations Code, Chapter 2303,
Vehicle Storage Facilities;

(D) claims related to revocation or suspension of a
county sign license under §21.149(f) of this title (relating to Licenses);

(E) claims related to cancellation of a permit under
§21.150(k) of this title (relating to Permits);

(F) claims related to control of signs along rural roads
under §21.572 of this title (relating to Notice and Appeal);

(G) claims related to motor carrier and leasing com-
pany registration, Transportation Code, Chapter 643; and

(H) claims related to single state registration for motor
carriers, Transportation Code, Chapter 645.

(d) Burden of proof. A party seeking monetary damages or
penalties shall bear the burden of proof. In all other instances, the party
challenging a department decision or action shall bear the burden of
proof.

§1.30. Filing of Exceptions and Replies.

(a) A party may file exceptions to an administrative law
judge’s proposal for decision or an amended proposal for decision no
more than 20 days after service of the proposal for decision. A reply
to exceptions must be filed no more than 15 days after the filing of the
exceptions.

(b) Exceptions and replies to exceptions must be filed with the
executive director at the department’s headquarters building in Austin.
A copy [Copies] must be filed simultaneously with the administrative
law judge.

(c) A request for an extension of time in which to file excep-
tions or a reply must be filed with the executive director no later than
three days before the date sought to be extended. The request must be
served on all parties by facsimile or hand delivery on the date on which
it is filed, or if that is not feasible, by overnight delivery service. A
request for an extension of time will be granted only in extraordinary
circumstances when it is necessary in the interest of justice.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406466
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER A. GENERAL
43 TAC §9.2

The Texas Department of Transportation (department) proposes
amendments to §9.2, concerning contract claim procedure.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §201.112, governs contract claims that are
heard before the department’s contract claim committee.

On April 16, 2004, the Texas Supreme Court issued an opinion
on certified questions from the Fifth Circuit concerning the case
Interstate Contracting Corporation v. the City of Dallas. The
decision was that prime contractors could bring pass through
claims for subcontractors if the prime contractor had continuing
liability to the subcontractor. The amendments include the sub-
contractor’s claims that are brought through the prime contractor,
but require the prime contractor to remain liable to the subcon-
tractor for damages caused by the prime contractor to the sub-
contractor.

Because of this recent court decision, §§1.21-1.24, §1.26, and
§1.30 of this title (relating to Contested Case Procedure) are
simultaneously amended in this publication along with these
amendments to §9.2. All contract claims heard by the State
Office of Administrative Hearings (SOAH) must be heard first by
the contract claim committee before they can be reviewed by
SOAH in accordance with Transportation Code, §201.112.
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The proposed amendments to subsection (a) include changing
the definition of "commission" to the Texas Transportation Com-
mission. The number of members was changed from three to
five by Senate Bill 409, 78th Legislature, Regular Session, 2003,
and the number of members is not necessary to the definition.
The definition of "contract claim" is amended to add a description
of the type of claim to the citation for ease of reference. The def-
inition is further clarified to include new claims that have been
authorized by recent case law. These are claims that may be
brought based on privity of contract or on a prime contractor’s
continuing liability to a subcontractor for alleged damages sus-
tained by the subcontractor arising from the contract, but not if
the subcontractor releases the prime contractor from liability for
damages caused by the prime contractor to the subcontractor.
The definition of "contractor" has been moved to the definition of
"prime contractor," to avoid confusion with references to subcon-
tractor. A definition has been added for a "project" to include that
portion of a contract that can be separated into a distinct facility
or work unit from the other work in the contract.

In subsection (b) the disputes involved are clarified to be those
disputes relating to the project engineer’s final decision since a
project engineer has the authority to make a final decision’s re-
garding the project, and that authority had been recognized in
case law. A reference to the "contractor" regarding resolution of
a claim has been changed to "either party" because the depart-
ment may initiate a contested case on its own initiative in accor-
dance with §1.26 of this title (relating to Initiation of Contested
Cases). If the department can initiate a case with SOAH under
§1.26 of this title, and because the contract claim cases must
first go before the contract claim committee before they can be
filed with SOAH under §1.24 of this title (relating to Content of
Petition), then the department needs to have the ability to go be-
fore the contract claim committee. "Contractor" is also changed
to "claimant" in several areas for the same reason.

A statute of limitations of two years to file a claim has been added
to subsection (b)(2). The claim must be filed within one year after
the date of the acceptance of the project, as defined in Subsec-
tion (a). The current rules do not state a deadline for filing. One
year is a reasonable time for a claimant to determine whether a
claim exists. Dividing the project into units enables claims to be
filed as each segment of a long term contract is completed.

Subsection (b)(3) is added to clarify that a party with a contract
claim, even when related to a direct appeal to the State Office
of Administrative Hearings (SOAH) of a contract sanction, must
complete the contract claim committee procedure before an ap-
peal can be made to SOAH. This discourages the bringing of
claims on a piecemeal basis, and encourages the opportunity
for the entire claim to be resolved at the contract claim commit-
tee level.

Subsection (b)(6) relates to the 20 day requirements for accep-
tance of the contract claim committee’s final order or for an ap-
peal by either party.

The substance of subsection (b)(8) has been moved to subsec-
tion (b)(7) and the subsequent subparagraphs renumbered as a
more logical flow. The current subsection (b)(8) relates to the
contract claim committee’s decision being final if there is no ap-
peal within 20 days. New subsection (b)(7) adds that the recom-
mendation is forwarded to the executive director for adoption as
a final order, and that further litigation is barred by the doctrines
of issue and claim preclusion. The issuance of a final order by
the executive director, rather than the contract claim committee,

better fits within structure of Government Code, Chapter 2001,
the Administrative and Procedure Act.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
each of the first five years the amendments are in effect, there will
be no fiscal implications for state or local governments as a re-
sult of enforcing or administering the amendments as proposed.
There are no anticipated economic costs for persons required to
comply with the sections as proposed.

Richard D. Monroe, General Counsel, has certified that there will
be no significant impact on local economies or overall employ-
ment as a result of enforcing or administering the amendments.

PUBLIC BENEFIT

Richard D. Monroe has also determined that for each year of the
first five years the sections are in effect, the public benefit antici-
pated as a result of enforcing or administering the amendments
will be to provide the public with more accurate information about
the types of claims that can be contested and the procedures
followed in the department’s contested cases. There will be no
adverse economic affect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the amendments may be submitted to
Richard D. Monroe, General Counsel, 125 East 11th Street,
Austin, Texas 78701-2483. The deadline for receipt of com-
ments is 5:00 p.m. on December 13, 2004.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §201.112, which
provides for the department to establish rules for the informal
resolution of a claim arising out of certain contracts.

CROSS REFERENCE TO STATUTE: Transportation Code,
§201.112.

§9.2. Contract Claim Procedure.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Commission--The [three member body appointed by
the governor to compose the] Texas Transportation Commission.

(2) Committee--The Contract Claim Committee.

(3) Contract claim--A claim for additional compensation,
time extension, or any other reason, arising out of a contract between
the State of Texas, acting in its own capacity or as an agent of a local
government, and a prime contractor, which is entered into and admin-
istered by the Texas Department of Transportation pursuant to Trans-
portation Code, Section 22.018 (concerning the designation of the de-
partment as agent in contracting and supervising for aviation projects),
Section 391.091 (concerning erection and maintenance of specific in-
formation logo, major area shopping guide, and major agricultural in-
terest signs), Chapter 223 (concerning bids and contracts for highway
improvement projects, Chapter 361 (concerning state highway turn-
pike projects, or Government Code, Chapter 2254, Subchapters A and
B (concerning professional or consulting services). The claim may be
brought by the department or a prime contractor:

(A) based on privity of contract; or
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(B) on a prime contractor’s continuing liability to a
subcontractor for alleged damages sustained by the subcontractor aris-
ing from the contract, but not if the subcontractor releases the prime
contractor from liability for damages caused by the prime contractor.

[(4) Contractor--An individual, partnership, corporation,
or other business entity that is a party to a written contract with the
State of Texas which is entered into and administered by the Texas De-
partment of Transportation pursuant to Transportation Code, Section
22.018, Section 391.091, Chapter 223, Chapter 361, or Government
Code, Chapter 2254, Subchapters A and B.]

(4) [(5)] Department--The Texas Department of Trans-
portation.

(5) [(6)] Department office--The department district, divi-
sion, or office responsible for the administration of the contract.

(6) [(7)] Department office director--The chief adminis-
trative officer of the responsible department office, such officer to be a
district engineer, division director, or office director.

(7) [(8)] District--One of the 25 districts of the department.

(8) [(9)] Executive director--The executive director of the
Texas Department of Transportation.

(9) Prime contractor--An individual, partnership, corpora-
tion, or other business entity that is a party to a written contract with the
State of Texas which is entered into and administered by the Texas De-
partment of Transportation pursuant to Transportation Code, Section
22.018, Section 391.091, Chapter 223, Chapter 361, or Government
Code, Chapter 2254, Subchapters A and B.

(10) Project--The portion of a contract that can be sepa-
rated into a distinct facility or work unit from the other work in the
contract.

(b) Contract claim committee.

(1) The executive director will name the members and
chairman of a contract claim committee or committees to serve at
the executive director’s [his or her] pleasure. The chairman may add
members to the committee, including one or more district engineers
who will be assigned to the committee on a rotating basis, with a
preference, if possible, for district engineers of districts that do not
have a current contractual relationship with the prime contractor
involved in the contract claim. It will be the responsibility of a
committee to gather information, study, and meet informally with
prime contractors, if requested, to resolve any disputes relating to the
department’s project engineer’s final decision [that may exist between
the department office] and the prime contractor, and which result in
one or more contract claims.

(2) The commission stresses that, to every extent possible,
disputes between a prime contractor and the department’s project en-
gineer [or other department employee in charge of a project] should be
resolved during the course of the contract. If, however, after comple-
tion of a contract, or when required for orderly performance prior to
completion, resolution of a contract claim is not reached by the par-
ties [with the department office], either party [the contractor] may file
a detailed report and contract claim request with the department of-
fice director under whose administration the contract was or is being
performed, the department’s Construction Division, or the committee.
The claim must be filed within one year after the date of the accep-
tance of the project. Documents filed with the office director or the
Construction Division will be transmitted to the committee.

(3) A contract claim, even when related to a direct appeal
to the State Office of Administrative Hearings (SOAH) of a contract

sanction, cannot be appealed to SOAH before the Contract Claim Com-
mittee procedure is completed.

(4) [(3)] The committee will secure detailed reports and
recommendations from the responsible department office, and may
confer with any other department office deemed appropriate by the
committee.

(5) [(4)] The committee will then afford the prime con-
tractor an opportunity for a meeting to informally discuss the disputed
matters and to provide the prime contractor an opportunity to present
relevant information and respond to information the committee has re-
ceived from the department office.

(6) [(5)] The committee chairman will give written notice
of the committee’s proposed disposition of the claim to the parties [con-
tractor]. If that disposition is acceptable, the claimant [contractor] shall
advise the committee chairman in writing within 20 days of the date
such notice is received, and the chairman will forward to the commis-
sion an agreed order [disposition] involving, when required, payment
either to the department or the [to the] prime contractor [, for a final
and binding order] on the claim. If the claimant [contractor] is dissatis-
fied with the proposal of the committee, the claimant [contractor] may
petition the executive director for a formal administrative hearing to lit-
igate the claim pursuant to the provisions of §§1.21 et seq. of this title
(relating to Contested Case Procedure).

(7) If the claimant fails to petition the executive director
within 20 days after notice of the committee’s recommendation is re-
ceived, that recommendation will be forwarded to the executive direc-
tor for adoption as a final order, and all further litigation of claims on
the project or contract by the claimant shall be barred by the doctrines
of issue and claim preclusion.

(8) [(6)] Proceedings before the department office director
or the committee are in the nature of an attempt to mutually resolve
a contract claim without litigation and are not admissible for any pur-
pose in a formal administrative hearing provided in paragraph (6) [(5)]
of this subsection. All oral communications, reports, or other writ-
ten documentation prepared by department staff in connection with the
analysis of a contract claim are part of the attempt to mutually resolve
a contract claim without litigation, and are also not admissible for any
purpose in a formal administrative hearing provided in paragraph (6)
[(5)] of this subsection.

(9) [(7)] The administrative law judge’s proposal for deci-
sion in a formal administrative hearing provided in paragraph (6) [(5)]
of this subsection shall be submitted to the executive director for adop-
tion. The executive director may change a finding of fact or conclusion
of law made by the administrative law judge or may vacate or modify
an order issued by the administrative law judge. The executive director
shall provide a written statement containing the reason and legal basis
for any change.

[(8) If the contractor fails to submit the petition within 20
days after notice of the committee’s recommendation is received, that
recommendation will be final, and all further appeal by the contractor
shall be barred.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406467

PROPOSED RULES November 12, 2004 29 TexReg 10473



Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER C. CONTRACTING FOR
ARCHITECTURAL, ENGINEERING, AND
SURVEYING SERVICES
The Texas Department of Transportation (department) proposes
amendments to §§9.30 - 9.39, §9.41, and §9.42, new §9.43, and
the repeal of §9.40 and §9.43, concerning contracting for archi-
tectural, engineering, and surveying services.

EXPLANATION OF PROPOSED AMENDMENTS, NEW, AND
REPEALED SECTIONS

Architectural, engineering, and surveying services are procured
by the department in accordance with Government Code, Chap-
ter 2254, Subchapter A, and 23 CFR §172.5.

The proposed amendments clarify and refine the language to
improve consistency in the interpretation and application of pro-
cedures for provider precertification, and the selection, negoti-
ation, management, and evaluation of contracts with architects,
engineers, and surveyors.

Section 9.30 is amended to revise the reference to Transporta-
tion Code §361.042, which was renumbered as §361.032 by the
78th Legislature, Regular Session, 2003. Section 9.30 is also
amended to update the title of referenced §9.33 to its proposed
revised title (relating to Notice of Intent and Letter of Interest).

Section 9.31 is amended to: delete the definitions of "con-
structability," "construction engineering," "construction inspec-
tion," "construction management," "consultant review committee
(CRC)," "FONSI," "graduate engineer," "IESNA," "ITS," and
"small business concern" as they are no longer used; clarify
the definition of "administrative qualification;" add a definition
for "Audit Office;" add a definition for "specific deliverable
contract," which replaces deleted "project specific contract"
and clarifies the types of contracts; clarify the definition of
"department project manager" to include management of
contracts; add a definition for "Design Division;" revise the
definition of "historically underutilized business" to reflect the
name change of the General Services Commission to the Texas
Building and Procurement Commission; clarify the term and
definition of "indefinite deliverable contract;" add a definition
for "indirect cost rate guidance" to help determine indirect
costs and to replace the term "overhead guidelines" which is
deleted; add a definition for "letter of interest" (LOI) which is the
prime provider’s responsive document; revise the definitions of
"licensed state land surveyor" to include the citation to the laws
concerning this license as re-codified in Occupations Code by
the 78th Legislature, Regular Session; revise the definitions of
"long list" to include that the LOI must be acceptable, "lower tier
debarment certification" to remove a reference to a form that is
no longer used, and "metropolitan district" to add the Pharr, El
Paso, Corpus Christi and Lubbock districts; add a definition for
"notice of intent" (NOI) as the department’s indication it intends
to enter into professional contracts;" revise the definition of
"short list meeting" to include distribution of the Interview and

Contract Guide; and delete the term "technical precertification,"
which is replaced with the clearer term "precertification."

Section 9.32 is amended by reorganizing the section into
subsections (a) and (b). Subsection (a) is titled "Policy" and
includes paragraphs (1)-(8) as they currently exist. Subsection
(b) is added and titled "Organizations" and is equivalent to
§9.33(a)(3) which is proposed to be deleted and relocated to
this section as a more appropriate location.

Section 9.33 is amended to change the section title to "Notice of
Intent and Letter of Interest" to clarify the two distinct processes
that this section covers. Subsection (a) is renamed "Notice of
Intent (NOI)" for clarification. References to an RFP number
are deleted because there is no longer a defined RFP number.
References throughout this section to listed categories in §9.43
are revised because the proposed repeal of §9.43 will eliminate
listed categories since they will be posted on the department’s
website. The list of what the NOI identifies is expanded to include
the assigned HUB or DBE participation goal for the contracts
with additional text relocated to this more appropriate location
from §9.37(c). Subparagraphs (a)(2)(F)-(H) are deleted because
this information is no longer contained in the newspaper notices.
Only the essential information is published in the newspaper, and
a reference to the department’s website is given for more infor-
mation. Paragraph (a)(3) is deleted and relocated to a more ap-
propriate location in §9.32. The requirement for the Design Di-
vision Director to approve an increase in the maximum number
of pages in the letter of interest (LOI) is eliminated. The previ-
ously required approval adds unnecessary time to the process
and is not warranted based on review of request history. Clari-
fication is added to indicate that stated requirements, including
length, apply unless specified otherwise in the NOI because the
need for additional pages is typically associated with larger and
more complicated projects. Clauses (i) and (ii) under subsection
(b)(4)(B) are reversed for clarity and amended to allow the prime
provider’s and subprovider’s key personnel to be replaced dur-
ing the selection process and before contract execution only by
another person from the prime provider’s or subprovider’s pro-
posed team in the LOI and approved by the consultant selection
team (CST). This provides a consistent process for a situation
that occurs frequently and allows the decision control to remain
with the CST. Wording for replacement of the project manager
during the selection and award process is clarified to indicate re-
placement is acceptable by a team member during the selection
process and before contract execution. Under the list of what
the LOI shall include, the reference to similar project-related ex-
perience is revised to eliminate reference to information in the
precertification database. This data is only accessible to precer-
tification review officers for the purpose of precertification only.
The data is not collected in a format for the purpose of evaluating
an individual’s experience for contract selection. The name and
contact information for references is clarified to be for references
from the department or other entities.

Section 9.34 is renamed "Short List Determination" for consis-
tency in section titles. The consultant selection team composi-
tion requirements are modified to require a minimum of one pro-
fessional engineer for engineering contracts, a minimum of one
professional engineer or registered or licensed professional land
surveyor for surveying contracts, and a minimum of one regis-
tered architect for architectural contracts. This change further
ensures a qualified selection team for the purpose of evaluating
and selecting providers based on their proposed qualifications.
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In order to protect the department and the general public, firms
may be disqualified from the long list if the department or the
firm’s references have knowledge that the firm or an employee
of the firm has a record of unprofessional conduct, including, but
not limited to, whether the appropriate licensing board has cited
the firm or employee for a violation of its rules concerning con-
duct. The long list qualification is clarified to indicate that the
letters of interest are what are specifically reviewed for submit-
tal requirements and precertification requirements. The team is
not actually evaluated until after the long list is determined. The
long list evaluation was revised to clarify that the CST and not
the department reviews the LOIs. It is also clarified that the CST
will consider the identified criteria in its review of the long-listed
providers and not all interested providers. The second crite-
rion listed is revised to clarify that the project manager’s expe-
rience refers to the provider’s project manager. The acronym
RIF is identified as relative importance factor. Subsection (f) is
renamed Short List to more appropriately represent the informa-
tion addressed. The acronym RFP is identified as request for
proposal.

Section 9.35 is amended to delete language regarding the op-
portunity to conduct a short list meeting. A short list meeting
is at the discretion of the managing officer who best knows the
complexity of the project. Subsection (e) clarifies where or when
references are identified. Reference to Consultant Review Com-
mittee (CRC) approval of other criteria is eliminated because the
CRC no longer functions in this capacity.

Section 9.36 is renamed "Short List Interviews and Evaluation"
for consistency and clarification in section titles. The section is
amended to delete the last sentence of subsection (a) because it
potentially conflicts with the previous sentence that clearly states
the required attendance of the prime provider’s project manager
at an interview. Subsection (d) is renamed "Interview evalua-
tion criteria" for consistency and clarification in subsection titles.
Subsection (d) is revised to incorporate language consistent with
the previous section and clarify that the CST will evaluate inter-
views based on the listed criteria. The criteria wording is revised
to be consistent with the previous section, §9.35. Performance
scores or references will now be considered in the interview eval-
uation, whereas currently they are only considered if no proposal
is required. Past performance is an important indicator as to how
a firm will perform and the addition here allows it to be consid-
ered in the possible procurement scenarios of an interview with
no proposal, a proposal with no interview, and an interview and
proposal. Reference to CRC approval of other criteria is elimi-
nated because the CRC no longer functions in this capacity.

Section 9.37 is amended to add additional steps for breaking a
tie. Subsection (c) is deleted and relocated to a more appro-
priate location in §9.33. Reference to the CRC is replaced by
reference to the Design Division for review of the selection pack-
age. Renumbered subsection (f) is revised to clarify information
required by the selected provider for negotiation. References to
the relevant law regarding negotiation requirements have been
added. The reference to 23 CFR §172.9 is replaced by the refer-
ence to 23 CFR §172.5(c) which is the current CFR section ad-
dressing federally funded contracts not being based on percent-
age of construction cost. Subsection (f)(2) is renamed "Negoti-
ation Period" to more appropriately reflect the information cov-
ered. The section is amended to allow approval of a unique ne-
gotiation schedule for any contract and not just multiple contract

selections. The section is amended to clarify order of negotia-
tion for single and multiple contract selection processes. Refer-
ence to the professional provider is clarified to refer to the prime
provider.

Section 9.38 is amended to clarify applicable credit for DBE/HUB
participation and eliminate the unnecessary statement that a
HUB prime provider perform at least 25% of the work. The sec-
tion already states that a prime provider shall perform at least
30% of the contracted work. The section is amended to delete
the restriction that no subprovider may perform a higher per-
centage of work than the prime provider. The prime provider is
required to perform at least 30% of the work and is ultimately
responsible for the contracted work. Elimination of this con-
straint will allow the prime provider more flexibility in determin-
ing the optimum distribution of work among subproviders. Lan-
guage is also deleted regarding subcontract content and review
requirements since current standard prime contract language
adequately addresses subcontract requirements. The section
is amended to specify prior written consent of the department
for prime provider project manager replacement. Reference to
department Form 132 is eliminated since this is no longer a form
required by the department. A subsection is added for indefinite
deliverable contract work authorizations, which are negotiated
during the contract period. The subsection addresses the pro-
cedure of ending unsuccessful negotiations for a work authoriza-
tion with one provider before initiating negotiations with another.
The section is amended to clarify that the department’s audit of-
fice may perform an audit. The section is also amended to reflect
the pending changes to the department’s provider performance
evaluation form and process regarding when and how a provider
is evaluated.

Section 9.39 is renamed "Selection and Contract Types" to re-
flect section content. Subsection (a) is added to address selec-
tion types. The number of selection types is changed from four to
three since one of the four currently identified is best addressed
as a contract type. The cause for an emergency contract selec-
tion is clarified and subparagraphs are added to address eligi-
bility of the firm’s project manager, the notification process, and
the selection process. Subsection (b) is added to address con-
tract types that are identified as indefinite deliverable and specific
deliverable. Limitations of the indefinite deliverable contract type
are clarified to specify divisions as eligible for the same $5 million
dollar amount as a metropolitan or border district. The rules have
never limited the divisions, except for the turnpike division, which
was limited to $5 million. Since the divisions support 25 districts
statewide, the higher number is necessary. The Lubbock and
Corpus districts’ limitations are increased from $2 million to $5
million since population growth has resulted in their addition to
the definition of "metropolitan district." El Paso and Pharr have
also been added to that definition, but their limitation was already
at $5 million since they also are border districts.

Amendments also allow the maximum amount of $5 million and
the two year work authorization period to be exceeded if ap-
proved by the Texas Transportation Commission (commission)
prior to NOI publication to accommodate some of the very large
projects such as the Trans-Texas Corridor. This will allow for ad-
ditional flexibility, if warranted, in the use of this contract type.

Section 9.40 is repealed. Information in this section related to
DBE/HUB goals is adequately addressed in §§9.50 et.seq. of
this chapter (relating to Business Opportunity Program).
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Section 9.41 is amended to appropriately reference §9.43 as it is
proposed to be repealed and reenacted as a new section. Sub-
sections (a) and (d)-(g) are renamed for clarification. Subsection
(b) is revised to clarify who may apply. Precertification question-
naire is changed to precertification application. Reference to the
CRC is changed to the Design Division. Reference to a precerti-
fication information packet is deleted because the information is
now available on the department’s website. The list of informa-
tion now available is clarified. Reference to prime providers and
subproviders is revised to simply reference providers or a firm
for clarification and consistency where appropriate. Former sub-
section (c), regarding Instructions, is deleted since there is no
need to annually publish the instructions in the Texas Register
because the process and instructions are currently maintained
on a daily basis on the department’s website. Under renumbered
subsection (e), clarification is added with respect to a firm’s pre-
certification status and a firm employee’s precertification status.
Under renumbered subsection (h), regarding Appeals, the refer-
ence to CRC is changed to Design Division in one instance and
in another instance it is changed to the department for review
of the information to determine precertification as the CRC no
longer serves this function. The last sentence is revised to clar-
ify a written complaint regarding precertification denial may be
filed with the executive director or his or her designee.

Section 9.42 is amended to clarify which firms are exempt from
administrative qualification. The reference to §9.43 is replaced
by a reference to the department’s website as a result of pro-
posed repeal of §9.43. The typical compensation type for firms
exempt from administrative qualifications is more appropriately
indicated as units of service and lump sum is deleted. Refer-
ence to the CRC is replaced by reference to the Design Division.
References to overhead rate are replaced by indirect cost rate
as a more appropriate term. The list of acceptable indirect cost
rate audit preparers is revised to include an agency of the fed-
eral government, another state transportation agency, or a lo-
cal transit agency in accordance with the Single State Audit Act.
The department’s Audit Office will be given access to the audit
work papers if the audit is performed by an independent certified
public accountant. The regulations and guidelines applicable to
audit report preparation are clarified. Procedures related to an
indirect cost rate projection are clarified for providers who have
been in operation for less than one fiscal year. Rates the de-
partment will consider by job classification are revised to include
salary rates, range of rates, or average rates.

Section 9.43 is repealed and new §9.43, "Precertification
Requirements," is proposed. The repeal of §9.43 eliminates
the work categories, descriptions, and requirements for pre-
certification since new §9.43 provides that this information will
be maintained on the department’s website. The addition of
or any change to a work category will require a commission
minute order. The agenda for commission meetings is posted
with the Secretary of State’s Office and also on the depart-
ment website. By using a minute order to change the work
categories, the public is afforded an opportunity to comment.
Maintenance of the work categories on the website will provide
more flexibility in updating categories to meet the outsourcing
needs of the districts and divisions without the requirement of
proposing changes to the Texas Administrative Code. New
§9.43 reestablishes the following provisions from the repealed
§9.43. The section allows a firm to be precertified in the
technical work categories by providing the listed requirements
that are maintained on the department’s website. A firm may
only submit an application for an individual who is employed

by that firm at the time of submittal for precertification, and
allows the provider to use experience that is either prior to or
after licensure unless otherwise stated in a specific category.
The employee must be licensed to practice in any state that is
recognized by the appropriate Texas board of licensing.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
each of the first five years the amendments, new section, and
repeals as proposed are in effect, there will be no fiscal impli-
cations for state or local governments as a result of enforcing or
administering the amendments, new section, or repeals. There
are no anticipated economic costs for persons required to com-
ply with the sections as proposed.

Mark A. Marek, P.E., Director, Design Division, has certified that
there will be no significant impact on local economies or overall
employment as a result of enforcing or administering the amend-
ments, new section, or repeals.

PUBLIC BENEFIT

Mr. Marek has also determined that for each of the first five years
the sections are in effect, the public benefit anticipated as a result
of enforcing or administering the amendments, new section, and
repeals will be to improve consistency in the interpretation and
application of procedures for provider precertification and the se-
lection, negotiation, management, and evaluation of contracts.
There will be no adverse economic effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments, new section,
or repeals may be submitted to Mark A. Marek, P.E., Director, De-
sign Division, 125 East 11th Street, Austin, Texas 78701-2483.
The deadline for receipt of comments is 5:00 p.m. on December
13, 2004.

43 TAC §§9.30 - 9.39, 9.41 - 9.43

STATUTORY AUTHORITY

The amendments and new section are proposed under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of the
department, and more specifically, Government Code, Chapter
2254, Subchapter A, which sets forth requirements governing
the procurement of professional services.

CROSS REFERENCE TO STATUTE: Government Code, Chap-
ter 2254, Subchapter A.

§9.30. Purpose.
This subchapter establishes standard procedures for selection and con-
tract management of architectural, professional engineering, and land
surveying service providers in accordance with Government Code,
Chapter 2254, Subchapter A, the Professional Services Procurement
Act, and Transportation Code, §223.041, and §361.032 [§361.042].
This subchapter only applies to a contract that requires a professional
engineer, registered architect, or registered or licensed professional
land surveyor. Prime providers and subproviders shall be precertified
for contracts which require architectural, engineering, or surveying
services, except as described in §9.33(b)(3) of this title (relating to
Notice of Intent and Letter of Interest).

§9.31. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
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(1) AASHTO--American Association of State Highway
and Transportation Officials.

(2) Administrative qualification--A department process
conducted to determine if a prime provider or subprovider can:

(A) support all the various rates proposed to do the
work;

(B) has an indirect cost rate audit that meets department
requirements;

(C) has a job cost accounting system adequate for seg-
regating direct and indirect costs; and

(D) is aware of federal cost eligibility and documenta-
tion requirements.

(3) Audit Office--An office of the department whose in-
ternal function conducts independent and objective reviews of depart-
mental operations and procedures to ensure that they are functioning
as intended and whose external function has the responsibility to au-
dit cost reimbursement/negotiated contracts external to the department
including review of indirect cost rate data.

[(2) Administrative qualification--A department process
conducted to determine if a prime provider or subprovider meets
the requirements of 23 Code of Federal Regulations (CFR) 172.5(c)
concerning the administration of engineering and design related
service contracts.]

(4) [(3)] Available personnel--The total number of person-
nel employed by the provider proposed to be used on the advertised
contract.

(5) [(4)] Border district--One of the geographical areas of
the department managed by a district engineer that is headquartered in
El Paso, Laredo, or Pharr.

(6) [(5)] Business opportunity programs section of the
Construction Division (CSTB)--The department section that certifies
DBEs and administers the DBE and HUB programs.

(7) [(6)] CCIS--Consultant Certification Information Sys-
tem.

(8) [(7)] Close out--The actions required to close out or
complete the contract, including receipt and acceptance of deliverables,
resolution of audit findings, receipt of outside approvals if applicable,
resolution of other contract-related issues, and issuance of final pay-
ment.

[(8) Constructability--The ability of a project to be accu-
rately constructed from information presented in plans and specifica-
tions.]

[(9) Construction engineering--The interpretation of plans
and specifications and formulation of engineering decisions during the
period that the project is under construction.]

[(10) Construction inspection--Inspection of construction
methods and materials by inspectors who report directly to the depart-
ment’s project manager.]

[(11) Construction management--Construction engineer-
ing performed by the professional engineer in responsible charge of
the construction project to direct the contractor concerning changes,
additions, or deletions to the project.]

[(12) Consultants review committee (CRC)--The depart-
ment committee that oversees the provider review process.]

(9) [(13)] Consultant selection team (CST)--The depart-
ment’s managing office team that selects the long list and short list and
evaluates proposals and interviews.

(10) [(14)] Disadvantaged business enterprise
(DBE)--Any business certified by the department in accordance
with 49 CFR Part 26.

(11) [(15)] DBE/HUB goal participation--The participa-
tion goal for DBE/HUB providers expressed as a percentage of the to-
tal cost of the contract.

(12) [(16)] DBE/HUB special provision--A special provi-
sion to the provider contract that identifies DBE/HUB program require-
ments.

(13) [(17)] Debarment certification--A certification that
the provider and its principals are not debarred from participation and
not under consideration for debarment anywhere, and are eligible to
perform the contract.

(14) [(18)] Department--The Texas Department of Trans-
portation.

(15) [(19)] Department project manager--The department
employee designated [in the contract] as the official contact for man-
agement of the contract and all correspondence between the department
and the provider.

(16) Design Division--The department division responsi-
ble for overseeing the contracting procedures for professional services,
including engineering, architectural, and surveying services.

(17) [(20)] FHWA--The Federal Highway Administration.

[(21) FONSI--Finding of No Significant Impact.]

(18) [(22)] Good faith effort--A provider must demonstrate
to the department’s satisfaction, that sufficient effort on its part was
made to obtain DBE/HUB participation. Good faith effort is identified
in the DBE/HUB Special Provision to the contract.

[(23) Graduate engineer--An individual who meets the ed-
ucational requirements for registration as provided in the Texas Engi-
neering Practice Act.]

(19) [(24)] Historically underutilized business
(HUB)--Any business so certified by the Texas Building and
Procurement [General Services] Commission.

[(25) IESNA--The Illuminating Engineering Society of
North America.]

(20) Indefinite deliverable contract--A contract containing
a general scope of services that identifies the types of work that will be
later required under work authorizations, but does not identify deliver-
ables, locations, or timing in sufficient detail to define the provider’s
responsibilities under the contract.

(21) Indirect cost rate guidance--Uniform Audit and Ac-
counting Guide for audits of transportation consultants published by
AASHTO. This guidance is modified by the Differences Between Tx-
DOT and AASHTO Requirements as described on the department’s
website.

[(26) Indefinite delivery contract--A contract that contains
a general scope of services, maximum contract amount, and contract
termination date in which contract rates are negotiated prior to contract
execution and work is authorized as needed.]

(22) [(27)] Interview and Contract Guide (ICG)--An in-
structional document furnished to providers on the short list when a
Request for Proposals is not used.

PROPOSED RULES November 12, 2004 29 TexReg 10477



(23) Letter of Interest (LOI)--A letter from a prime
provider to be prepared and submitted in response to and according
to instructions in a Notice of Intent.

[(28) ITS--Intelligent Transportation System.]

(24) [(29)] Licensed state land surveyor--A professional
land surveyor described in Occupations Code, Chapter 1071 [Texas
Civil Statutes, Article 5282c, §2(4)].

(25) [(30)] Long list--The list of qualified providers sub-
mitting an acceptable [a] letter of interest for a contract.

(26) [(31)] Lower tier debarment certification [(form
1734)]--A debarment certification form that is completed by sub-
providers or other lower tier participants.

(27) [(32)] Lower tier participant--A subprovider or other
participant in the contract, other than the state, that is not the prime
provider.

(28) [(33)] Managing office--The division, office, or dis-
trict with the responsibility for awarding and managing the contract.

(29) [(34)] Managing officer--The division director, office
director, or district engineer of the managing office.

(30) [(35)] Metropolitan district-- One of the geographical
areas of the department managed by a district engineer that is headquar-
tered in Austin, Corpus Christi, Lubbock, Dallas, El Paso, Fort Worth,
Houston, Pharr, or San Antonio.

(31) Notice of Intent (NOI)--Formal notice of the depart-
ment’s intent to enter into one or more professional service contracts
with instructions or reference to instructions for preparation and sub-
mittal of a Letter of Interest.

(32) Precertification --A review process conducted by the
department to determine if a prime provider or subprovider meets the
minimum technical requirements to perform work identified in a work
category.

[(36) Overhead guidelines--Instructions prepared by the
department’s Audit Office to assist the provider in administrative
qualification.]

(33) [(37)] Prime provider--The provider awarded a de-
partment provider contract.

(34) [(38)] Professional engineer--An individual licensed
to practice engineering in the state or states that he or she performs
professional services.

(35) [(39)] Professional services provider (provider)--An
individual or entity that provides engineering, architectural, or survey-
ing services.

[(40) Project specific contract--A contract that contains a
specific scope of services, maximum contract amount, and contract ter-
mination date and authorizes the provider to perform the entire scope
of work.]

(36) [(41)] Registered architect--An individual licensed to
practice architecture in the state or states that he or she performs pro-
fessional services.

(37) [(42)] Registered professional land surveyor--An in-
dividual licensed to perform land surveying in the state or states that he
or she performs professional services.

(38) [(43)] Request for proposal (RFP)--A request for sub-
mittal of a technical proposal from a provider that demonstrates com-
petence and qualifications to perform the requested services, and shows
an understanding of the specific contract.

(39) [(44)] Relative importance factor (RIF)--The numer-
ical weight of each evaluation criterion as it relates to a particular con-
tract.

(40) [(45)] Short List--The list of providers from the long
list, selected by the CST, that best meet the requirements indicated by
the letter of interest.

(41) [(46)] Short list meeting--A meeting held with the
providers on the short list to answer questions regarding the contract
and distribute the RFP or ICG prior to submittal of proposals or inter-
views.

[(47) Small business concern--A small business as defined
in the Small Business Act, codified in 15 United States Code §632, and
relevant regulations.]

(42) Specific deliverable contract--A contract containing
a specific scope of services that identifies deliverables, locations, and
timing in sufficient detail to define the provider’s responsibilities under
the contract, although additional particulars may later be enumerated
in work authorizations.

(43) [(48)] Subprovider--A provider proposing to perform
work through a contractual agreement with the prime provider.

(44) [(49)] Team--The provider and all proposed sub-
providers who will be working on a particular contract.

[(50) Technical precertification--A review process
conducted by the department to determine if a prime provider or sub-
provider meets the technical requirements to perform work identified
in a work category.]

§9.32. Provider Services Policy.
(a) Policy. Pursuant to Transportation Code, §223.041, it is

the policy of the department to use private sector professional ser-
vices to assist in accomplishing its activities in providing transportation
projects. In order to do so, the department may contract the following
types of work:

(1) preliminary engineering, design, plan work, specifica-
tions, and estimates;

(2) construction engineering and inspection;

(3) bridge inspection and scour analysis services;

(4) environmental engineering, project observation, and in-
spection;

(5) architectural design, plan work, specifications, and es-
timates;

(6) architectural observation and inspection;

(7) surveying and mapping; and

(8) other engineering, architectural, or surveying services
as defined in Government Code, Chapter 2254, Subchapter A.

(b) Organizations. The department will publish quarterly a
statewide list of projected contracts for consulting engineering, archi-
tectural, and surveying services and will provide upon request, or make
available on the department’s web site, a copy of each list to commu-
nity, business, and professional organizations for dissemination to their
membership.

§9.33. Notice of Intent and Letter of Interest.
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(a) Notice of Intent (NOI).

(1) Electronic notice. Not less than 21 days before the letter
of interest due date, the department will post on an electronic bulletin
board a notice identifying:

(A) the proposed contract [or RFP] number;

(B) work category codes;

(C) type of selection in accordance with §9.39 of this
title (relating to Selection Types);

(D) the general description of the project and work to
be done;

(E) the due date for providers to send letters of interest
to the department;

(F) qualification information if the work type is not an
approved category according to [listed as a category in] §9.43 of this
title (relating to Precertification Requirements [Qualification Require-
ments by Work Group]);

(G) whether the department has waived the precertifica-
tion requirement of §9.41 of this title (relating to Precertification) when
the total contract fee for professional services is anticipated to be less
than $250,000 on an individual contract; [and]

(H) selection criteria to be used to determine the short
list; and

(I) the assigned HUB or DBE participation goal for the
contract(s) (The department may assign individual contract DBE or
HUB goals pursuant to 49 CFR Part 26 or 1 TAC §111.13, respec-
tively.).

(2) Newspaper notice. Not less than 21 days before the
letter of interest due date, the department will publish a notice in a
local newspaper within the geographical area of the district, division,
or office in which the work will be performed. If the newspaper fails
to print the notice, the department will consider the notice posted. The
notice will contain:

(A) the proposed contract [or RFP] number;

(B) the general description of the project and work to
be done;

(C) the due date for providers to send letters of interest
to the department;

(D) the contact person; and

(E) the location of the electronic bulletin board that con-
tains more information. [;]

[(F) the type of work needed and its minimum qualifi-
cations, if the work category is not listed in §9.43 of this title (relating
to Qualification Requirements by Work Group);]

[(G) the department’s determination as to whether to
waive the precertification requirement of §9.41 of this title (relating
to Precertification) when the total contract fee for professional services
is anticipated to be less than $250,000 on an individual contract; and]

[(H) selection criteria to be used to determine the short
list.]

[(3) Organizations. The department will publish quarterly
a statewide list of projected contracts for consulting engineering, archi-
tectural, and surveying services and will provide upon request, or make

available on the department’s Web site, a copy of each list to commu-
nity, business, and professional organizations for dissemination to their
membership.]

(b) Letter of interest (LOI).

(1) The provider shall send a letter of interest to the depart-
ment notifying the department of the provider’s interest in the contract
not later than the deadline published in the notice.

(2) The following requirements apply unless otherwise
specified in the LOI. The letter of interest will consist of a minimum
of three and a maximum of five pages plus attachments[, unless
otherwise approved by the director of the Design Division]. The
maximum page length will be stated in the notice. Attachments will
be restricted to precertification information required in subsection
(b)(3) of this section. The department will accept a letter of interest
by electronic facsimile.

(3) To be considered:

(A) a prime provider or a subprovider, that will be per-
forming work in any individual work category which is 5.0% or more
of the contract, must be precertified by the deadline for receiving the
letter of interest in accordance with §9.41 of this title (relating to Pre-
certification) unless the work category is not approved according to
[listed in] §9.43 of this title (relating to Precertification Requirements
[Qualification Requirements by Work Group]);

(B) a prime provider or subprovider must demonstrate
in an attachment to the LOI how it meets the minimum qualifications
for work that does not fall within any work category approved accord-
ing to [outlined in] §9.43 of this title (The attachment may be in addi-
tion to the maximum pages allowed for the LOI.);

(C) if the work in any individual work category as
shown in the notice is less than 5.0% of the contract, a provider or
subprovider that is not precertified must demonstrate in an attachment
to the LOI how it meets the minimum requirements specified for the
work category on the department’s web site [in §9.43(b) of this title
(relating to Qualification Requirements by Work Group)] or how
it possesses the knowledge and skill to perform the work in those
categories (The attachment may be in addition to the maximum pages
allowed for the LOI.);

(D) if the total contract fee for professional services is
anticipated to be less than $250,000 on an individual contract and the
department has waived the precertification requirement of §9.41 of this
title (relating to Precertification), then a provider or subprovider that:

(i) is not precertified must submit an attachment
with the LOI which describes how the firm meets the minimum
requirements specified for the work category approved according to
[in] §9.43(b) of this title [(relating to Qualification Requirements by
Work Group)] or how it possesses the knowledge and skill to perform
the work in those categories (The attachment may be in addition to the
maximum pages allowed for the LOI.); or

(ii) is precertified must submit a LOI, but is not re-
quired to submit an attachment describing its qualifications in precerti-
fied categories (If the firm proposes to do work in categories in which it
has [is] not been precertified, then it must submit an attachment describ-
ing how the firm meets the minimum requirements or how it possesses
the knowledge and skill to perform the work in those categories.); and

(E) the proposed team must demonstrate that they have
a professional engineer, architect, or surveyor registered or licensed
in Texas who will sign and/or seal the work to be performed on the
contract.
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(4) The letter of interest shall include;

(A) the contract [or RFP] number;

(B) an organizational chart containing:

(i) the prime provider’s project manager (who may
be replaced during the selection process and before contract execution
only by another person proposed for the prime provider’s team and
approved by the director of the Design Division); and

(ii) names of the prime provider’s and any sub-
provider’s key personnel (who may be replaced during the selection
process and before contract execution only by another person from
the prime provider’s or subprovider’s team proposed in the LOI and
approved by the CST)

[(i) names of the prime provider’s and any sub-
provider’s key personnel proposed for the team and their contract
responsibilities by work category; and]

[(ii) the prime provider’s project manager (who may
be replaced during the selection and award process only by another
person proposed for the prime provider’s team approved by the director
of the Design Division)];

(C) information addressing the criteria stated in the no-
tice;

(D) evidence of compliance with the assigned
DBE/HUB goal through the prime provider and [or] subproviders
identified on the team, or a written commitment to make a good faith
effort to meet the assigned goal;

(E) similar project related experience [that is not
already included in the precertification database];

(F) name and contact information for references from
the department or other entities; and

(G) other pertinent information addressed in the notice.

§9.34. Short List Determination [of the Short List].
(a) Composition of the Consultant Selection Team. The CST

shall be composed of:

(1) the managing office staff member designated by the
managing officer to be the chair;

(2) the department project manager; [and]

(3) at least one other department employee designated by
the managing officer; and[.]

(4) a minimum of one professional engineer for engineer-
ing contracts, a minimum of one professional engineer or registered
or licensed professional land surveyor for surveying contracts, and a
minimum of one registered architect for architectural contracts.

(b) Qualification for long list.

(1) The department may disqualify a firm if the department
or the firm’s references have knowledge that the firm or an employee
of the firm has a record of unprofessional conduct, including, but not
limited to, whether the appropriate licensing board has cited the firm or
an employee of the firm for a violation of its rules concerning conduct.

(2) If firm is not disqualified under paragraph (1), the [The]
CST will review [evaluate] each [team submitting a] letter of interest to
see if it meets the submittal requirements and precertification require-
ments of §9.33(b)(3) of this subchapter.

(c) Long list evaluation. The CST will review the information
submitted in the letters of interest and evaluate each team on the long

list to determine the short list based on the criteria described in subsec-
tion (d) of this section and as listed in the notice. [The department will
review the information submitted in the letter of interest.]

(d) Criteria. The CST will consider the following criteria in its
review of long-listed [all interested] providers:

(1) project understanding and approach;

(2) the provider project manager’s experience with similar
projects;

(3) similar project related experience of the task leaders re-
sponsible for the major work categories identified in the notice; and

(4) other criteria approved by the [director of the] Design
Division and listed in the notice.

(e) Score. The CST will assign a relative importance factor
(RIF) [RIF] weight to each criterion. The RIF total for all criteria will
equal 100. Each criterion will be scored separately on a 0-10 point
scale with 10 considered the best qualified. The maximum possible
score that a CST member may give is 1000 points.

(f) Short list [Contract selection]. For individual contract se-
lections, the CST will prepare a short list containing a minimum of
three of the most highly qualified providers unless fewer than three
qualified providers submitted a letter of interest. For multiple contract
selections, the short list shall contain a minimum number of providers
equal to the desired number of contracts plus three unless fewer than
the desired minimum submitted a letter of interest.

(g) Notification. The department will notify a firm submitting
a letter of interest that it was or was not selected for the short list. If a
firm is selected for the short list, the department will either notify it that
a meeting will be held, or if a meeting is not held, the department will
provide a Request for Proposal (RFP) [an RFP] or an Interview and
Contract Guide (ICG). The department will also notify selected firms
of any additional required reference information and the deadline for
submission.

§9.35. Short List Meeting, Proposals, and Evaluation.

(a) Short list meeting. The managing office may require [, or
offer the opportunity to conduct,] a short list meeting which will include
an explanation of the proposal and/or the interview format and require-
ments. The department will furnish a Request for Proposal (RFP) or an
Interview and Contract Guide (ICG) to providers on the short list either
prior to or at the short list meeting. If a short list meeting is held, the
department will not accept proposals from or conduct interviews with
providers that did not have a representative at the short list meeting.

(b) Request for proposals. If a written proposal is required, the
managing office will provide an RFP to the short listed providers. The
RFP will include:

(1) instructions for:

(A) a written proposal preparation and/or the interview
process; and

(B) submittal of the proposal;

(2) scope of services to be provided by the department;

(3) scope of services to be provided by the provider;

(4) proposed contract duration;

(5) proposed method of payment;

(6) a debarment certification form;

(7) a lower tier debarment certification form;
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(8) a lobbying certification/disclosure form;

(9) any special contract requirements; and

(10) the interview format and requirements if interviews
are conducted subsequent to the proposal.

(c) Proposal format. When a written proposal is required, the
proposal shall be limited to the specific length and information outlined
in the RFP.

(d) Receipt of proposals. A proposal must be received by the
date, time, and place specified in the RFP. The department will not
accept a proposal by electronic facsimile.

(e) Proposal evaluation criteria. The CST will evaluate pro-
posals based on the following criteria:

(1) understanding of scope of services;

(2) experience of the project manager and project team;

(3) ability to meet the project schedule;

(4) if no interview is required, past performance scores in-
cluded in the database for department contracts or references identified
in the LOI or provided in response to an additional request [from the
department or other entities]; and

(5) other [CRC approved] criteria listed in the RFP.

(f) Proposal evaluation scale. The CST will assign a RIF
weight to each criterion. The RIF total for all criteria will equal 100.
Each criterion will be scored separately on a 0-10 point scale with
10 considered the best qualified. The maximum possible score that a
CST member may give is 1000 points.

§9.36. Short List Interviews and Evaluation.

(a) Interviews. The CST may conduct interviews with the
providers on the short list if a written proposal is required. If a written
proposal is not required, then an interview will be conducted, and the
managing office will give participating providers an Interview and
Contract Guide. If proposals and interviews will be required, proposal
and interview requirements can be included in the RFP. The CST
may elect to perform telephone interviews. In order for a member
of the CST to score a provider, the member must be present for all
interviews. The prime provider’s project manager is required to be
present for the interview. [Lack of attendance by the project manager
may be reason to consider the provider nonresponsive, and dropped
from further consideration.]

(b) Interview and Contract Guide. The ICG includes:

(1) a description of the interview format;

(2) instructions for content and subject matter for a
provider’s presentation, if required;

(3) the scope of services to be provided by the department;

(4) the scope of services to be delivered by the provider;

(5) the proposed contract duration;

(6) the proposed method of payment;

(7) a debarment certification form;

(8) a lower tier debarment certification form;

(9) a lobbying certification/disclosure form; and

(10) any special contract requirements.

(c) Interview structure. The interview allows providers to
demonstrate their understanding of the project and knowledge of

applicable rules, regulations, codes, and special information to be
gathered. The CST may allow a provider team to make a presentation
with written material for the CST to reference in evaluating the inter-
view. The CST may require a provider team to answer a predetermined
written set of questions in the interview.

(d) Interview evaluation [Evaluation] criteria. The CST will
evaluate interviews based on [consider] the following criteria [in its
evaluation of the provider]:

(1) understanding of the scope of services;

(2) experience of the project manager and project team;

(3) ability to meet the project [proposed contract] schedule;

(4) responses to interview questions;

(5) past performance scores included in the database for de-
partment contracts or references identified in the LOI or provided in
response to an additional request [from the department or other enti-
ties]; and

(6) other [CRC approved] criteria listed in the RFP or ICG.

(e) Interview evaluation scale. The CST will assign a RIF
weight to each criterion. The RIF total for all criteria will equal 100.
Each criterion will be scored separately on a 0-10 point scale with 10
considered the best qualified. The maximum possible score that a CST
member may give is 1000 points.

§9.37. Selection.

(a) Basis of final selection.

(1) If a proposal and interview are both required, the final
selection will be made by using the CST proposal score for 30% of the
total score and the interview score for 70% of the total score.

(2) If an interview is not required, the final selection will
be made by using the written proposal score.

(3) If a written proposal is not required, the final selection
will be made by using the interview score.

(b) Tie scores. In the event of a tie, the managing officer will
break the tie using the following method.

(1) The first tie breaker, if needed, will be the score for the
experience of the project manager and the project team.

(2) The second tie breaker, if needed, will be the score for
ability to meet the proposed project schedule.

(3) The third tie breaker, if needed, and if an interview was
conducted, will be the score for the responses to interview questions;
if proposals were submitted, it will be the score for understanding of
scope of services.

(4) The fourth or additional tie breakers, if needed, and if
an interview was conducted, will be the next criterion listed; if propos-
als were submitted, it will be the next criterion listed. The remaining
criteria should be compared in the order listed until the tie is broken.

(5) [(3)] If there is still a tie, the provider will be chosen by
random selection.

[(c) DBE/HUB Goals. The department may assign individual
contract DBE or HUB goals pursuant to 49 CFR Part 26 and Title 1,
Texas Administrative Code, §111.13, respectively.]

(c) [(d)] Selection summary. The CST will prepare a contract
evaluation summary containing the scores of the prime providers on
the short list, for consideration by the managing officer.
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(d) [(e)] Submittal of selection. The managing officer will
submit the contract evaluation summary, evaluation documentation,
certification that the procedures provided by this subchapter were used
and recommendation for selection to the Design Division [CRC] for
review. If the procedural review is acceptable, the executive director or
the director’s designee will concur with the selection.

(e) [(f)] Notification. The department will:

(1) prepare a letter to notify the provider selected for con-
tract negotiation and arrange a meeting to begin contract negotiations;

(2) prepare a letter to each of the providers remaining on
the short list that were not selected, naming the provider that was se-
lected; and

(3) publish the short list and the provider selected for a con-
tract on an electronic bulletin board.

(f) [(g)] Negotiations.

(1) Selected provider. The department will enter into
negotiations with the selected provider. The provider shall submit
the information required for the contract. [, including a work outline,
work schedule,] The provider shall also provide a a list of all suppliers
and subproviders contacted relative to this project in accordance with
§9.53(d)(5) of this title (relating to Disadvantaged Business Enterprise
(DBE) Program)[, and cost proposal]. Any information necessary to
meet the administrative qualification requirements found in §9.42 of
this title (relating to Administrative Qualification), that has not been
submitted to the department prior to selection shall be submitted so
that the department may determine the fairness and reasonableness
of the contract price. This process complies with Transportation
Code, §223.041, Government Code, Chapter 2254, Subchapter A,
and 23 CFR §172.5(a)(4). State funded architectural contracts are
based on percentage of construction cost as provided in the General
Appropriations Act. Pursuant to 23 CFR §172.5(c) [23 CFR §172.9],
federally funded contracts are not based on percentage of construction
cost.

(2) Negotiation period [Contract execution]. The provider
shall sign the contract within 30 working days from the date of noti-
fication to the provider. An extension must be authorized before the
expiration of the negotiation period or previous extension. Extensions
or schedules will be used as provided in this paragraph.

(A) Automatic extensions. Automatic extensions for
multiple contracts selected under one advertisement in which negoti-
ations will be conducted at the same time are entitled to an automatic
extension of the initial negotiation [negotiating] period. For each in-
dividual contract that has been awarded as part of a multiple contract
package and that is anticipated to be valued at:

(i) $1 million or more each, the initial negotiating
period is extended by five working days for each contract; or

(ii) less than $1 million each, the initial negotiating
period is extended by five working days for every two contracts.

(B) Discretionary extensions. Discretionary extensions
of the initial negotiating period may be granted to providers.

(i) Upon submission by the managing officer of suf-
ficient written justification indicating that adequate progress is being
made to conclude successful negotiations, the director of the Design
Division will grant an extension not to exceed 30 working days.

(ii) Upon submission by the managing officer of suf-
ficient written justification establishing that additional time to conduct
negotiations is necessary due to the uniqueness or complexity of the

project scope of services, the executive director or the director’s de-
signee not below the level of assistant executive director may grant ad-
ditional extensions.

(C) Unique negotiating schedules. The director of the
Design Division may approve a unique negotiating schedule submitted
by the managing officer prior to the start of negotiations [for multiple
contract selections].

(3) Selection of alternative providers. If the department
and the selected provider are unable to execute a satisfactory contract
containing a fair and reasonable price within the allotted time period,
the managing officer shall end negotiations with that provider and com-
mence negotiations with alternative providers.

(A) Single contract selection. If negotiations are ended,
the department shall negotiate with the next highest ranked provider
[on the short list] and shall follow in this sequence through the third
highest ranked provider. If a satisfactory contract containing a fair and
reasonable price is not negotiated with any of the three highest-ranked
providers within the time frame specified in this section, the proposed
contract shall be canceled. If the proposed contract is canceled, it may
be readvertised.

(B) Multiple contract selection. Beginning with the
next highest ranked provider, after the last provider selected for
the multiple contracts, and within the acceptable range of scores
as required by §9.39 of this subchapter (relating to Selection and
Contract Types), negotiations shall be undertaken until a satisfactory
contract containing a fair and reasonable price is agreed upon. If a
satisfactory contract is not negotiated with any of the providers within
the acceptable range of scores within the time frame specified in this
section, the proposed contract shall be canceled. If the proposed
contract is canceled, it may be readvertised.

(4) DBE/HUB goal documentation. The selected provider
shall provide information to the department documenting its satisfac-
tion or attempts to satisfy the DBE/HUB goal. The department will
cease negotiation with the provider and enter into negotiation with the
next provider in the order of preference for this contract if the se-
lected provider fails to submit the required documentation. The se-
lected provider shall submit to the managing officer, through the de-
partment’s project manager, for review and acceptance:

(A) names and addresses of DBE/HUB firms that will
participate in the contract;

(B) a description of the work that each DBE/HUB will
perform;

(C) the dollar amount of the participation of each
DBE/HUB firm participating;

(D) written documentation of the providers commit-
ment to use a DBE/HUB subprovider whose participation it submits
to meet a contract goal;

(E) written confirmation from the DBE/HUB that they
will participate; and

(F) when applicable, evidence of good faith efforts.

(g) [(h)] Appeal. A provider may file a written complaint con-
cerning the selection process with the executive director or the direc-
tor’s designee.

§9.38. Contract Management.

(a) DBE/HUB participation.

(1) HUB program goals may be satisfied by a HUB prime
provider [as long as the HUB prime provider performs at least 25% of
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the work with its own forces]. DBE prime providers may receive DBE
credit for work performed by its own forces or performed by a DBE
subprovider, but not by a non-DBE subprovider.

(2) If the prime provider or the subprovider is a DBE/HUB,
the DBE/HUB provider and subprovider may subcontract in accor-
dance with §9.56 of this title (relating to Contract Compliance). [If the
DBE prime provider subcontracts a portion of the work to a non-DBE
subprovider on a federal-aid contract, the value of the work performed
by the non-DBE subprovider will not count towards the DBE goal.]

(b) Subcontracts. A prime provider shall perform at least 30%
of the contracted work with its own work force unless approved by the
director of the Design Division when the work is so specialized that
the prime provider cannot perform at least 30% of the work.

[(b) Subcontracts.]

[(1) A prime provider shall perform at least 30% of the con-
tracted work with its own work force. No subprovider may perform a
higher percentage of the work than the prime provider, unless approved
by the director of the Design Division when the work is so specialized
that the prime provider cannot perform at least 30% of the work.]

[(2) The department will review subcontracts for compli-
ance with the requirements of this subsection. Subcontracts shall in-
corporate by reference all of the provisions of the prime contract.]

[(3) Subcontracts shall:]

[(A) refer to the prime contract and have the same pur-
pose;]

[(B) include nondiscrimination attachment;]

[(C) include DBE/HUB special provision;]

[(D) include lower tier debarment certification (negoti-
ated contracts); and]

[(E) provide clear payment terms.]

[(4) Subcontracts shall not include:]

[(A) multipliers, such as supplies plus 10%; and]

[(B) the state as a party to the subcontract.]

(c) Operations.

(1) Management responsibility. The department’s project
manager will be designated by the managing officer.

(2) Project manager. The prime provider’s project manager
may not be changed without prior written consent of the department.

(3) Commencement of work. The provider shall not pro-
ceed with any contract work until advised in writing by the department
to proceed.

(4) Suspension of work. The department may suspend the
work by:

(A) verbally notifying the provider; and

(B) providing written notification of the suspension, in-
cluding:

(i) identifying the reason for suspension; and

(ii) identifying approximate length of suspension
and payment based on actual work completed as of the date of
suspension.

(5) Payment on provider contracts. Payment for eligible
costs will be made within 30 days after receiving a correct invoice.

Payment may be withheld pending verification of satisfactory work
performed. To receive payment for services, the provider shall sub-
mit to the department project manager:

(A) a monthly progress report;

(B) an itemized and certified invoice [(department form
132 or other acceptable format)]; and

(C) a DBE/HUB report (The CSTB may require proof
of DBE/HUB use, including submittal of canceled checks that are prop-
erly identified by department project number or contract number).

(6) Interim audit. The department may perform interim au-
dits.

(d) Supplemental agreements.

(1) The original executed contract will require a supple-
mental agreement if:

(A) additional funding is required in accordance with
terms of the contract;

(B) additional time is needed to complete work in
progress; or

(C) changes in scope of services are necessary.

(2) The supplemental agreement will be executed:

(A) prior to the expiration date of the original contract;

(B) prior to exceeding the contract amount; and

(C) prior to performance of unauthorized work.

(e) Indefinite deliverable contract work authorization. If the
department and the provider are unable to execute a satisfactory work
authorization containing a fair and reasonable price, the department
project manager shall end negotiations with that provider. Only af-
ter negotiations have been ended will the department contact another
provider with an indefinite deliverable contract to initiate negotiations
for the work.

(f) [(e)] Errors and omissions.

(1) Policy. It is the department’s policy to require providers
to correct errors or omissions in the providers’ services which are re-
quired under the contract without undue delay and without additional
cost to the department.

(2) Procedure.

(A) Notification. The department will notify the
provider of the errors and omissions.

(B) Resolution. A dispute involving errors and omis-
sions shall be resolved in accordance with §9.2 of this title (relating to
Contract Claim Procedure).

(g) [(f)] Contract close out.

(1) Final audit. The department’s Audit Office may per-
form an audit.

[(1) Final audit. The department audit office will perform
an audit of the provider’s records in accordance with the terms of the
contract.]

(2) Time. A contract is ready for close out when:

(A) services have been provided;

(B) products have been received and accepted;
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(C) approval has been received from the U.S. Depart-
ment of Transportation, when federally funded;

(D) payments have been made;

(E) audit findings have been resolved;

(F) the contract expires unless extended by supplemen-
tal agreement; and

(G) the final DBE/HUB report has been submitted.

(h) [(g)] Provider performance evaluations.

(1) The department will document [a prime provider’s]
demonstrated competence and qualifications by evaluating the prime
provider and project manager’s performance [in the categories of
management, innovation, quality, and timeliness].

(A) The evaluation shall be conducted annually at
twelve month intervals during ongoing contract activity, upon com-
pletion of a contract, or when the managing office determines that
the work is behind schedule or not being performed according to the
contract.

(B) Optional evaluations may be conducted upon com-
pletion of a contract phase [or to document exemplary performance].

[(2) The department will evaluate the prime provider in the
categories of cost administration and the firm’s expertise as further
demonstration of qualifications and competence.]

(2) [(3)] The department may evaluate project con-
structability every 12 months during project construction [the contract
period] and upon completion of the construction contract.

[(4) The department may evaluate a subprovider’s perfor-
mance when it has completed its work, upon exemplary performance,
or if the managing office determines that the subprovider is delaying
the progress or completion of the work or that work is not being per-
formed according to the contract.]

(3) [(5)] The department will give a copy of the perfor-
mance evaluation to the prime provider [or subprovider] for review and
comment. If the prime provider [or subprovider] responds with com-
ments on its evaluation, the department will include the comments in
the CCIS database identified in §9.41 of this title (relating to Precerti-
fication).

(4) [(6)] Performance evaluation [Evaluation] scores will
be entered into the CCIS database and may be used in determining the
qualifications of the prime provider or subprovider in accordance with
§9.35 (relating to Short List Meeting, Proposals, and Evaluation) or
§9.36 (relating to Short List Interviews and Evaluation) of this sub-
chapter.

§9.39. Selection and Contract Types.

(a) Selection types. The department will perform three [four]
types of contract selections.

(1) Individual contract selection. One contract will result
from the contract notice.

(2) Multiple contract selection. More than one contract of
similar work types will result from the contract notice. The notice will
indicate the number and type of contracts to result from the advertise-
ment, and specify a range of scores for prime providers that will be
considered qualified to perform the work.

(A) If more prime providers fall within the specified
range than the anticipated number of contracts, prime providers will
be selected in order of ranking in the evaluation process.

(B) If the anticipated number of contracts is greater than
the number of prime providers that fall within the specified range, then
each prime provider will be selected for one contract [on a random
basis for the excess contracts]. Each of the remaining contracts will be
randomly awarded to the prime providers who fall within the specific
range until all providers have two contracts or all contracts have been
awarded. If there is still an excess of contracts, then the process repeats.

(3) Emergency contract selection. To utilize the emer-
gency selection procedure, the executive director of the department or
the director’s designee must certify in writing that there is good cause
to believe that an emergency situation exists, including safety hazards
or a substantial disruption of the orderly flow of traffic and commerce
for the department.

(A) Eligibility. To be eligible to work on an emergency
contract, a firm’s project manager must be precertified pursuant to
§9.41 of this title (relating to Precertification) or must complete a pre-
certification application form prescribed by the department.

(B) Notification.

(i) After an emergency is certified, the managing of-
ficer will review the department’s file of eligible firms. If there is a
sufficient number of firms, the managing officer will notify at least
three of those firms.

(ii) Consistent with and contingent upon the nature
of the emergency, the managing officer may contact prospective firms
by telephone, letter, telefacsimile, or other appropriate form of com-
munication.

(iii) The managing officer will inform each firm of
the nature of the emergency and furnish specifications for the remedy,
including time constraints, and any additional information needed for
the firm to prepare a project team.

(C) Selection. The department will select the firm
based on demonstrated competence and qualifications. The depart-
ment will negotiate at a fair and reasonable price with the top-ranked
provider. If agreement cannot be reached, the department will
negotiate with the subsequent firms, in order of selection, until an
agreement is reached. If no eligible firm is able to provide the
required type of service, the managing officer may take any measure
necessary to identify and locate an available firm who is able to
provide the required service. If selected, the prospective contractor
thus identified must complete the precertification application prior to
execution of the contract.

(b) Contract types. The department will offer two types of
contracts.

(1) [(3)] Indefinite deliverable [delivery] contract [selec-
tion]. This contract may be for an individual project [contract] or for
multiple projects [contracts]. The typical type of work will be de-
scribed in the notice. The total of the contract work authorizations shall
not exceed $5,000,000 in a division, metropolitan district, or border
district of the department, unless approved by the commission prior
to NOI publication [or in contracts of the Texas Turnpike Authority
Division of the department]. The total of the contract work authoriza-
tions shall not exceed $2,000,000 in a district of the department other
than a metropolitan or border district. The contract period [duration],
in which initial work authorizations may be issued, may not be longer
than two years from the date of contract execution, unless approved by
the commission prior to NOI publication. Supplemental agreements
may be issued to extend the contract period beyond the two years, but
only as necessary to complete work on an initial work authorization.
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(2) Specific deliverable contract. This contract may be for
an individual project or for multiple projects. The notice will describe
the specific deliverables to be procured under the contract. There is no
dollar limit on the size of the contract, and there is no time restriction
on the contract period.

[(4) Emergency Selection. If the executive director of the
department or the director’s designee certifies in writing that there is
good cause to believe that an emergency situation exists, including
safety hazards and imminent expiration of a contract on an incomplete
project, he or she will authorize the CST to select a provider on an
emergency basis.]

§9.41. Precertification.

(a) Contract Eligibility. To be eligible to perform work in the
categories approved according to [described in] §9.43 of this title (re-
lating to Precertification Requirements [Qualification Requirements by
Work Group]), a prime provider and a subprovider must be precertified
in accordance with this section unless:

(1) the anticipated work in an individual work category is
less than 5.0% of the contract; or

(2) the department has waived the precertification require-
ments for a contract that is less than $250,000.

(b) Application.

(1) Registered architects, registered professional engi-
neers, [and] registered or licensed professional surveyors, and other
technical staff [or their related subproviders] who desire to be precerti-
fied by the department to perform work on architectural, engineering,
or surveying contracts, shall submit a completed precertification
application [questionnaire] to the Design Division [CRC] for review
and determination of precertification status.

(2) An application form [A questionnaire, in a form] pre-
scribed by the department, [or a precertification information packet]
may be obtained by contacting the Texas Department of Transporta-
tion, Design Division [- Consultant Review Committee], 125 East 11th
Street, Austin, Texas 78701-2483, or through the department’s web
site.

(3) The application form [questionnaire] will request [in-
clude] information concerning the experience of the individual [prime
provider or subprovider].

(4) The precertification web site [information packet] will
include:

(A) a copy of the application form [questionnaire];

(B) instructions concerning submittal of information
for precertification, including [regarding the] format and length
restrictions for data to be submitted; and

(C) the requirements for precertification in each cate-
gory [as described in §9.43 of this title (relating to Qualification Re-
quirements by Work Group);]

[(D) copies of the department’s standard contracts, with
attachments;]

[(E) instructions for administrative qualification; and]

[(F) department overhead guidelines].

(5) The submittal date for review deadlines as described in
subsection (f)[(g)] of this section shall be the date the precertification
application [questionnaire] is received by the Design Division [CRC].

(6) The precertification of a [prime] provider [or sub-
provider] by the department does not guarantee that work will be
awarded to that [prime] provider [or subprovider].

[(c) Instructions. The department will publish instructions
concerning submittal of information for precertification annually in
the Texas Register and daily on an electronic bulletin board.]

(c) [(d)] Deadline. [Precertification deadline.] When precerti-
fication is required as described in subsection (a) of this section, prime
providers and subproviders must be precertified in the technical cate-
gories by the deadline for receipt of the letter of interest to be eligible
for selection. The department will not delay the consultant selection
process or contract execution for a prime provider or subprovider that
has not been precertified.

(d) [(e)] Data management. [CCIS.] The department will
maintain the CCIS containing qualification information submitted
in the precertification application [questionnaire] by the firm for an
employee [prime provider or subprovider].

(e) Firm and employee status.

(1) A firm may be precertified in a work category if the
firm has a current employee precertified in the category.

(2) A firm employee may be precertified in a work cate-
gory if the employee possesses the skills and experience to meet the
requirements. An employee is not precertified based on the firm’s ex-
perience.

[(f) Technical precertification.]

[(1) A prime provider or subprovider may be precertified
in a technical category if the firm has current employees possessing the
skills and experience to meet the requirements. A prime provider or
subprovider is not precertified based on the firm’s experience.]

(3) [(2)] A precertification will transfer with the employee
if the employee leaves the firm.

(4) [(3)] The department may [will] review a firm’s infor-
mation [prime provider or subprovider] to evaluate whether the support,
equipment, and other resources necessary to do the work are provided
to the employee.

(5) [(4)] A firm with one employee who is precertified in
multiple work categories is precertified in those categories. [A prime
provider or subprovider with one employee who meets the appropriate
requirements of multiple technical categories may be precertified in
those categories.] When required, prime providers and subproviders
must be precertified in the categories of work they will be performing;
however, a provider or subprovider is not required to be precertified
in every category of work involved in the contract, unless it will be
performing in a lead capacity on all categories of work [all of the work].

[(5) The department will not precertify joint ventures.]

(f) [(g)] Review process. [Precertification review.]

(1) An individual, and therefore the firm, [A prime
provider or subprovider] will be precertified within 60 days of receipt
of complete and accurate information for the submittal or notified
in writing within the same time period that they did not meet the
requirements for precertification or that additional submittals will be
required for review.

(2) If the submittal is incomplete, a firm [prime provider
or subprovider] will be requested to submit additional information for
review. The firm [prime provider or subprovider] shall submit such
information within 30 days of receipt of the department’s request for
such information. If the information is not provided within 30 days
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after receipt of the request, the application for precertification will be
processed with the information available. The department will make a
determination on precertification status within 60 days of receipt of the
additional information.

(3) The department will consider the following factors in
reviewing the precertification applications [questionnaires as specified
in §9.43 of this title (relating to Qualification Requirements by Work
Group)]:

(A) current license or registration;

(B) personal experience and training; and

(C) work category requirements as maintained on the
department’s web site [other requirements of §9.43 of this title (relating
to Qualification Requirements by Work Group)].

(g) [(h)] Updates. A firm [prime provider or subprovider]
must report any change in the information included in the original ap-
plication [questionnaire] no later than 45 days after the change occurs.

(h) [(i)] Appeal. A firm [prime provider or subprovider] may
appeal denial of precertification by submitting additional information
within 30 days of receipt of written notification of denial to the De-
sign Division [CRC in Austin]. This information shall justify why the
applicant [prime provider or subprovider] meets the requirements for
precertification. The department [CRC] will review the information
and make a determination regarding precertification. A firm [provider]
may file a written complaint regarding [selection for] precertification
denial with the executive director or his or her designee.

§9.42. Administrative Qualification.
(a) Exception. Administrative qualification is not necessary

for non-engineering firms and provider services included in Group 6 -
bridge inspection, Group 12 - materials inspection and testing, Group
14 - geotechnical services, Group 15 - surveying and mapping, and/or
Group 16 - architecture as listed on the department’s web site for pre-
certification [of §9.43 of this title (relating to Qualification Require-
ments by Work Group)]. Providers compensation for these services is
typically based on units of service rates [or a lump sum contract].

(b) Time to provide information. Prime providers and sub-
providers may provide information described in this section prior to
selection. If the information is not furnished before selection, it must
be provided after selection and before contract execution. The admin-
istrative qualification submittal is a separate submittal from the precer-
tification submittal, and is submitted to the Texas Department of Trans-
portation, Audit Office, 125 E. 11th Street, Austin, Texas 78701-2483.
Administrative qualification submittals will not be received by the De-
sign Division [CRC]. Submission prior to selection is encouraged to
facilitate timely contract execution requirements.

(c) Evaluation factors. The department will consider the fol-
lowing factors in determining qualifications of prime providers or sub-
providers.

(1) Adequate accounting system. The prime provider or
subproviders must demonstrate the existence of an adequate accounting
system that meets the department’s audit requirements, as evidenced by
certification by an independent certified public accountant or govern-
mental agency. The system must be adequate to support all billings
made to the department and other clients.

(2) Indirect cost [Overhead] rate audit. The prime provider
or subprovider must submit an indirect cost [overhead] rate audit for
the time period specified in subparagraph (C) [(D)] of this paragraph
performed by an independent certified public accountant, an agency of
the federal government, another state transportation agency, or a lo-
cal transit agency [an independent audit organization, or governmental

agency] except as provided in subparagraphs (D) [(E)] and (E) [(F)] of
this paragraph. If the audit is performed by an independent certified
public accountant, the provider or subprovider must assure that the de-
partment will be given access to the audit work papers.

(A) The audit report shall include statements that the
audit was performed in accordance with generally accepted auditing
standards and the indirect cost rate was developed in accordance with
the Federal Acquisition Regulations, 48 CRF 31.

(i) AASHTO Uniform Audit and Accounting Guide
is acceptable guidance for the audit of the indirect cost rate.

(ii) Department requirements that differ from the
AASHTO guide are contained in the Indirect Cost Rate Guidance
available through the department’s website.

[(A) The audit report shall include statements that the
audit was performed in accordance with the criteria required by the
department and generally accepted auditing standards including:]

[(i) Federal Acquisition Regulations, 43 CFR 31;
and]

[(ii) department overhead guidelines, a copy of
which will be included in the precertification information packet.]

[(B) The audit report shall describe the estimating sys-
tem used by the prime provider or subprovider, and state whether esti-
mates are prepared in accordance with the accounting system.]

(B) [(C)] The department may perform indirect cost
[overhead] rate audits of any prime provider or subprovider under con-
tract to, or desiring to do business with the department. These audits
will be conducted consistent with the criteria outlined in this subsec-
tion.

(C) [(D)] The end of the fiscal period of the audit report
must be within eighteen months of the provider selection.

(D) [(E)] The department may contract with a prime
provider or allow utilization of a subprovider lacking an approved in-
direct cost [overhead] rate audit if:

(i) the value of the contract is less than $250,000;

(ii) the prime provider or subprovider can ade-
quately document and support all proposed costs; and

(iii) all other qualification requirements of this sub-
section are met.

(E) Prime providers or subproviders who have been in
operation with an accounting system acceptable to the department, for
less than one fiscal year since organization or comprehensive reorgani-
zation shall prepare a projected indirect cost rate for the first fiscal year
of operation. The indirect cost rate will be supported by estimated ex-
penditures and be in accordance with the Indirect Cost Rate guidance
referred to in subparagraph A of this paragraph. The department’s Au-
dit Office will review the estimate and establish a provisional indirect
cost rate for use in contract negotiations.

[(F) Prime providers or subproviders who have been in
business for less than one complete fiscal year of the provider, have
reorganized to the extent that the most recent overhead rate audit does
not reflect a currently valid overhead rate, or have established and op-
erated an accounting system acceptable to the department for a period
of less than one year shall prepare a projected overhead rate which will
be supported by estimated expenditures in accordance with the depart-
ment’s overhead rate audit guidelines for the first fiscal year’s operation
since organization, reorganization, or implementation of the acceptable
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accounting system. The department’s audit office shall review the es-
timate and establish a provisional combined overhead rate for use in
contract negotiations.]

(3) Salary rates. The department will consider current
salary rates, range of rates, or average rates [salaries and salary
ranges] by job classification.

(4) Direct costs. The department will consider other direct
costs such as copies, Computer Aided Design and Drafting (CADD),
or other direct costs.

(d) Provision of administrative qualification information. The
department’s Audit Office will provide administrative qualification in-
formation when requested by a managing office upon selection of a
provider for the contract, for use in negotiations as identified in §9.37
of this title (relating to Selection).

(e) Prohibited actions. Administrative qualification informa-
tion obtained through this section will not be made available to the CST
by the department’s Audit Office prior to contract selection.

§9.43. Precertification Requirements.

(a) Requirements.

(1) Eligible employees. A firm may be precertified in the
technical work categories maintained on the department’s web site by
providing the listed requirements. A firm may only submit an appli-
cation for an individual who is employed by that firm at the time of
submittal for precertification.

(2) Experience. The experience used to meet requirements
may be either prior to or after licensure unless otherwise stated in a
specific category. For the purpose of experience for precertification,
the employee may be licensed to practice in any state for which that
experience is recognized by the:

(A) Texas Board of Professional Engineers for engi-
neers;

(B) Texas Board of Architectural Examiners for archi-
tects; or

(C) Texas Board of Professional Land Surveying for
land surveyors.

(b) Work categories. The approved precertification work cat-
egory definitions and requirements will be maintained on the depart-
ment’s web site. The Texas Transportation Commission, by minute
order, may add, revise, or delete a work category.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406468
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
43 TAC §9.40, §9.43

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of

the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repealed sections are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department, and
more specifically, Government Code, Chapter 2254, Subchapter
A, which sets forth requirements governing the procurement of
professional services.

CROSS REFERENCE TO STATUTE: Government Code, Chap-
ter 2254, Subchapter A.

§9.40. DBE/HUB Goals.

§9.43. Qualification Requirements by Work Group.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406469
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 21. RIGHT OF WAY
SUBCHAPTER C. UTILITY ACCOMMODA-
TION
The Texas Department of Transportation (department) proposes
the repeal of §§21.31 - 21.51 and simultaneously proposes new
§§21.31 - 21.41, concerning utility accommodation.

EXPLANATION OF PROPOSED REPEALS AND NEW SEC-
TIONS

Existing §§21.31 - 21.51 provide the current regulations for the
accommodation of utilities on highway right of way. The Texas
Transportation Commission (commission) is repealing §§21.31
- 21.51 and proposing new §§21.31 - 21.41 in a revised form
to: reorganize the rules for clarity; allow the use of updated util-
ity construction methods and materials; and improve the state’s
management of its right of way by requiring a better quality of
plans and record drawings for utility installations. Improved utility
location information will allow the earlier identification and reso-
lution of utility conflicts with transportation projects prior to the
highway construction letting.

New §21.31 defines words and terms used in this subchapter.
The definitions are updated from the proposed repeal for clarity
of engineering terms, new utility procedures and processes, job
functions, and occupational and departmental titles.

New §21.32 is a statement of the purpose of the subchapter and
is reworded for clarity.

New §21.33 describes the types of facilities to which the sub-
chapter applies. New subsections have been added to make
the subchapter applicable to utility lines not specifically covered
elsewhere in the subchapter, according to the nature of the line,
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and to allow each district engineer to make special requirements
based on factors unique to the area. These changes will allow
the department to better protect the right of way and to better
accommodate utilities by making allowances for unique and un-
foreseen circumstances.

New §21.34 describes the scope of the subchapter and includes
new language describing the means by which a district may
impose supplemental requirements and providing a means
by which a utility may appeal a supplemental requirement.
Because conditions may differ greatly from area to area within
the state, these additions will allow the districts to better manage
their right of way on a local level, while protecting utilities by
providing for a higher level of review of district decisions.

New §21.35 includes the requirements for requesting and cri-
teria for consideration of an exception to the provisions of this
subchapter. Providing for exceptions allows the department to
better meet the needs of utilities for which the requirements of
the subchapter would impose extreme hardship.

New §21.36 describes the legal authority of utilities to install lines
on state highway right of way. This section is included for clarity.

New §21.37 describes the design requirements for a utility in-
stallation. In order to allow the department to more efficiently
manage and protect its right of way, new language has been
added restricting the locations of utilities within the right of way
and adding new requirements regarding the submission of plans,
including a provision for a district to require signed and sealed
plans under certain circumstances, the design of utility tunnels
and bridges, and the joint use of highway and utility structures.
More specific requirements are also added relating to the re-
moval, trimming, or replacement of trees, bushes, shrubbery, or
any other aesthetic features.

New §21.38 describes the standards and requirements for the
construction and maintenance of utility lines on the right of way.
This section includes expanded requirements for revegetation,
traffic control, work restrictions, and site cleanup. These
changes are designed to protect the safety of the traveling
public as well as to protect the right of way from damage.

New §21.40 describes the requirements for the installation of un-
derground utilities on the right of way. The section includes new
and expanded requirements for standards for materials, condi-
tions under which underground utilities may be placed on the
right of way, multiple conduits, abandonment, location and place-
ment, and markers. These changes are designed to allow the
department to better manage its right of way and to better pro-
tect the right of way, as well as providing better protection for
utility lines.

New §21.41 describes the requirements for the installation,
maintenance, and relocation of overhead power and communi-
cation lines on the right of way. This section includes expanded
and new requirements for construction, location, and marking of
overhead power and communication lines to protect the safety
of the traveling public and to allow the department to better
manage its right of way.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
each of the first five years the repeals and new sections are in
effect, there will be no fiscal implications for state or local gov-
ernments as a result of enforcing or administering the repeals
and new sections. There are no anticipated economic costs for
persons required to comply with the sections as proposed.

John P. Campbell, P.E., Director, Right of Way Division has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the repeals and new sections.

PUBLIC BENEFIT

Mr. Campbell has also determined that for each of the first five
years the repeals and new sections are in effect, the public ben-
efit anticipated as a result of enforcing or administering the re-
peals and new sections will be enhanced management of state
right of way. There will be no adverse economic effect on small
businesses.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed repeals and new rules. The public hearing will be
held at 9:00 a.m. on November 23, 2004, in the first floor hearing
room of the Dewitt C. Greer State Highway Building, 125 East
11th Street, Austin, Texas and will be conducted in accordance
with the procedures specified in 43 TAC §1.5. Those desiring to
make comments or presentations may register starting at 8:30
a.m. Any interested persons may appear and offer comments,
either orally or in writing; however, questioning of those making
presentations will be reserved exclusively to the presiding officer
as may be necessary to ensure a complete record. While any
person with pertinent comments will be granted an opportunity
to present them during the course of the hearing, the presiding
officer reserves the right to restrict testimony in terms of time
and repetitive content. Organizations, associations, or groups
are encouraged to present their commonly held views and
identical or similar comments through a representative member
when possible. Comments on the proposed text should include
appropriate citations to sections, subsections, paragraphs, etc.
for proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be sub-
mitted in written form. Presentations must remain pertinent to
the issues being discussed. A person may not assign a portion
of his or her time to another speaker. Persons with disabilities
who plan to attend this meeting and who may need auxiliary
aids or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested
to contact Randall Dillard, Director, Public Information Office,
125 East 11th Street, Austin, Texas 78701-2483, 512/463-8588
at least two working days prior to the hearing so that appropriate
services can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed repeals and new sections
may be submitted to John P. Campbell, P.E., Director, Right of
Way Division, 125 East 11th Street, Austin, Texas 78701-2483.
The deadline for receipt of comments is 5:00 p.m. on December
13, 2004.

43 TAC §§21.31 - 21.51

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY
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The repeals are proposed under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department.

CROSS REFERENCE TO STATUTE: None.

§21.31. Definitions.

§21.32. Purpose.

§21.33. Application.

§21.34. Scope.

§21.35. Exceptions.

§21.36. Authority of Utilities.
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STATUTORY AUTHORITY

The new sections are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department.

CROSS REFERENCE TO STATUTE: None.

§21.31. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) AASHTO--American Association of State Highway
and Transportation Officials.

(2) Abandoned utility--A utility facility:

(A) that no longer carries a product or performs a func-
tion and for which the owner is unknown or cannot be located; or

(B) whose owner has requested abandonment and the
abandonment has been approved by the district.

(3) Access denial line--A line concurrent with the common
property line across which access to the highway facility from the
adjoining property is not permitted.

(4) As-Built plans--Engineering drawings showing the ac-
tual locations of installed or relocated utilities.

(5) Border width--The area between the edge of pavement
structure or back of curb to the right of way line.

(6) Bridge abutment joint--The joint between the approach
slab and bridge structure.

(7) Center median--The area between opposite directions
of travel on a divided highway.

(8) Commission--The Texas Transportation Commission.

(9) Common carrier--As defined in the Natural Resources
Code, §111.002.

(10) Conduit--A pipe or other opening, buried or above
ground, for conveying fluids or gases, or serving as an envelope con-
taining pipelines, cables, or other utilities.

(11) Controlled access highway--A highway so designated
by the commission on which owners or occupants of abutting lands and
other persons are denied access to or from the highway main lanes.

(12) Department--The Texas Department of Transporta-
tion.

(13) Depth of cover--The minimum depth as measured
from the top of the utility line to the ground line or top of pavement.

(14) Design vehicle load (HS-20)--A design load designa-
tion used for bridge design analysis representing a three-axle truck
loaded with four tons on the front axle and 16 tons on each of the
other two axles. The HS-20 designation is one of many established by
AASHTO for use in the structural design and analysis of bridges.

(15) Distribution line--That part of a utility system con-
necting a transmission line to a service line.

(16) District--One of the 25 geographical districts into
which the department is divided.

(17) District engineer--The chief administrative officer in
charge of a district, or his or her designee.

(18) Duct--A pipe or other opening, buried or above
ground, containing multiple conduits.

(19) Engineer--A person licensed to practice engineering
in the state of Texas.

(20) Executive director--The chief administrative officer of
the department.

(21) Freeway--A divided highway with frontage roads or
full control of access.

(22) Frontage road--A street or road auxiliary to, and lo-
cated alongside, a controlled access highway or freeway that separates
local traffic from high-speed through traffic and provides service to
abutting property.

(23) Gathering line--A line that delivers raw product from
various sites to a central distribution or feed line for the purposes of
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refining, collecting, or storing the product, and is private in function
and does not directly or indirectly serve the public.

(24) Hazardous material--Any gas, material, substance, or
waste that, because of its quantity, concentration, or physical or chem-
ical characteristics, is deemed by any federal, state, or local author-
ity to pose a present or potential hazard to human health or safety
or to the environment. The term includes hazardous substances, haz-
ardous wastes, marine pollutants, elevated temperature materials, ma-
terials designated as hazardous in the Hazardous Materials Table (49
CFR §172.101), and materials that meet the defining criteria for haz-
ard classes and divisions in 49 CFR Part 173 (49 CFR §171.8).

(25) High-pressure gas or liquid petroleum lines--Gas or
liquid petroleum pipelines that are operated, or may reasonably be
expected to operate in the future, at a pressure of over 60 pounds per
square inch.

(26) Horizontal clearance--The areas of highway roadsides
designed, constructed, and maintained to increase safety, improve traf-
fic operation, and enhance the appearance of highways.

(27) Idled facility--A utility conduit or line which tem-
porarily does not carry a product, or does not perform a function and
whose owner has not provided a date for its return to operation.

(28) Inclement weather--Weather conditions that are haz-
ardous to the safety of the traveling public, highway or utility workers,
or the preservation of the highway.

(29) Low-pressure gas or liquid petroleum lines--Gas or
liquid petroleum pipelines that are operated at a pressure not exceeding
60 pounds per square inch.

(30) Main lanes--The traveled way of a freeway or con-
trolled access highway that carries through traffic.

(31) Maintenance Division--The administrative office of
the department responsible for the maintenance and operation of the
state highway system.

(32) Noncontrolled access highway--A highway on which
owners or occupants of abutting lands or other persons have direct
access to or from the main lanes by department permit.

(33) Outer separation--The area between the main lanes of
a highway for through traffic and a frontage road.

(34) Pavement structure--The combination of the surface,
base course, and subbase.

(35) Private utility--Any utility facility, its accessories, and
appurtenances, including gathering lines devoted exclusively to private
use.

(36) Public utility--A person, firm, corporation, river au-
thority, municipality, or other political subdivision engaged in the busi-
ness of transporting or distributing a utility product for public con-
sumption.

(37) Ramp terminus--The entrance or exit portion of a con-
trolled access highway ramp adjacent to the through traveled lanes.

(38) Right of Way Division (ROW)--The administrative
office of the department responsible for the acquisition and manage-
ment of the state right of way.

(39) Riprap--An appurtenance placed on the exposed sur-
faces of soils to prevent erosion, including a cast-in-place layer of con-
crete or stones placed together.

(40) Service line--A utility facility that conveys electric-
ity, gas, water, or telecommunication services from a main or conduit

located in the right of way to a meter or other measuring device that
services a customer or to the outside wall of a structure, whichever is
applicable and nearer the right of way.

(41) TMUTCD--The most recent edition of Texas Manual
on Uniform Traffic Control Devices for Streets and Highways.

(42) Transmission line--That part of a utility system con-
necting a main energy or material source with a distribution system.

(43) Utility--Any entity owning a public or private utility.

(44) Utility appurtenances--Any attachments or integral
parts of a utility facility, including fire hydrants, valves, and gas
regulators.

(45) Utility facilities--All lines and their appurtenances
within the highway right of way except those for highway-oriented
needs, including underground, surface, or overhead facilities either
singularly or in combination, which may be transmission, distribution,
service, or gathering lines.

(46) Utility strip--The area of land established within a
control of access highway, located longitudinally within the border
width, where an assignment may be designated for a utility delineat-
ing the area of use, occupancy, and access.

(47) Utility structure--A pole, bridge, tower, or other
aboveground structure on which a conduit, line, pipeline, or other
utility is attached.

§21.32. Purpose.

This subchapter prescribes the minimum requirements for the accom-
modation, method, materials, and location for the installation, adjust-
ment, and maintenance of public and private utilities within the right
of way of the state highway system. These requirements are provided
in the interests of the safety, protection, use, and future development of
highways with due consideration given to the public service afforded
by adequate and economical utility installations.

§21.33. Applicability.

(a) For highways under department jurisdiction, the provi-
sions of this subchapter concerning utility accommodation apply to:

(1) new utility installations;

(2) additions to or maintenance of existing utility installa-
tions;

(3) adjustments or relocations of utilities; and

(4) existing utility installations retained within the right of
way.

(b) The provisions of this subchapter concerning utility ac-
commodation do not apply to utilities located within the rights of
way of completed highways for which agreements with the department
were entered into before the effective date of this subchapter. Future
adjustments, additions to, or maintenance of these facilities will be
subject to this subchapter.

(c) This subchapter applies to utility lines not specifically
mentioned in accordance with the nature of the line. All lines
carrying caustic, flammable, or explosive materials shall conform to
the provisions for high-pressure gas and liquid fuel lines.

(d) The district engineer or designee may prescribe special
district requirements on a specific installation or adjustment based on
the specific soil, terrain, climate, vegetation, traffic characteristics, type
of utility line, or other factors unique to the area.

§21.34. Scope.
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This subchapter governs matters concerning accommodation, location,
and methods for the installation, adjustment, relocation, and mainte-
nance of utilities on state highway rights of way, but do not alter cur-
rent authority for their installation nor determination of financial re-
sponsibilities for placement or adjustment. Any law, code, regulation,
rule, or order that prescribes a higher degree of protection for high-
way facilities or the traveling public shall supersede this subchapter.
District supplemental accommodation requirements shall be detailed
where more than the minimums of this subchapter are required. If a
utility contests such supplemental requirements, they may appeal to
the district engineer. The district engineer’s decision may be appealed
to the Maintenance Division or Right of Way Division, as appropriate.

§21.35. Exceptions.

(a) Exceptions to any provisions contained in these sections
and relating to utility accommodation shall be justified and recom-
mended for approval by the district engineer and authorized by:

(1) the Right of Way Division Director using the form en-
titled "Certification for Utility Accommodation" for all utilities occu-
pying the right of way under a utility joint use agreement; or

(2) the Maintenance Division Director, when a Utility In-
stallation Request form or any instrument other than a utility joint use
agreement is received for a proposed utility installation on an existing
highway.

(b) Requests for exceptions will be considered only where the
utility shows that extreme hardship or unusual conditions provide jus-
tification and where alternate measures can be prescribed in keeping
with the intent of this subchapter. All requests for exceptions must be
fully documented with design data and other pertinent information.

(c) For each request for exception the utility must clearly
demonstrate that:

(1) the accommodation will not adversely affect the safety,
design, construction, operation, maintenance, or stability of the high-
way;

(2) the accommodation will not be constructed or serviced
by direct access from the main lanes of a freeway or connecting ramps;

(3) the accommodation will not interfere with or impair the
present use or future expansion of the highway; and

(4) any alternative location would be contrary to the public
interest, demonstrated by an evaluation of the direct and indirect envi-
ronmental and economic effects that would result from the disapproval
of the proposed use of the right of way.

§21.36. Rights of Utilities.

(a) Under state law, certain utilities have a right to operate,
construct, and maintain their lines over, under, across, on, or along
highways, subject to highway purposes. This includes utilities au-
thorized by law to transport or distribute natural gas, water, electric
power, telephone, cable television, or salt water and those that are au-
thorized to construct and operate common carrier petroleum and pe-
troleum product lines.

(b) Private lines may cross, but are not permitted longitudi-
nally on highway rights of way. This includes privately-owned lines
from gas or oil wells, lines owned by oil companies within refinery
and oil storage complexes or by firms engaged in businesses other
than those described in subsection (a) of this section, private purpose
lines of an entity described in subsection (a) of this section, and ser-
vice lines owned by individuals.

§21.37. Design.

(a) General. The design of any utility installation, adjustment,
or relocation is the responsibility of the utility. Utility design will be
accomplished in a manner and to a standard acceptable to the depart-
ment. The location and manner in which a utility installation, adjust-
ment, or relocation work will be performed within the right of way
must be reviewed and approved by the department. The department
will review the measures to be taken to preserve the safety and free
flow of traffic, structural integrity of the highway or highway struc-
ture, ease of highway maintenance, appearance of the highway, and
the integrity of the utility facility. Utility installations shall conform
with:

(1) the requirements of this subchapter;

(2) the National Electrical Safety Code rules for the instal-
lation and maintenance of electric supply and communication lines;

(3) 23 CFR Part 645B, Accommodation of Utilities;

(4) 49 CFR Part 192, Transportation of Natural and Other
Gas by Pipeline: Minimum Federal Safety Standards;

(5) 49 CFR Part 195, Transportation of Hazardous Liquids
by Pipeline;

(6) the latest American Society for Testing and Materials
(ASTM) specifications;

(7) the latest edition of the Texas Manual on Uniform Traf-
fic Control Devices;

(8) 30 TAC §§290.38 - 290.47, relating to Rules and Reg-
ulations for Public Water Systems; and

(9) applicable state and federal environmental regulations,
including storm water pollution prevention, endangered species, and
wetlands.

(b) Location.

(1) Utility lines shall be located to avoid or minimize the
need for adjustment for future highway projects and improvements,
to allow other utilities equal access in the right of way, and to permit
access to utility facilities for their maintenance with minimum inter-
ference to highway traffic.

(2) Longitudinal installations, if allowed, shall be located
on uniform alignments to the right of way line to provide space for
future highway construction and possible future utility installations.

(3) New utility lines crossing the highway shall be installed
at approximately 90 degrees to the centerline of the highway.

(4) The horizontal and vertical location of utility lines shall
conform with §21.41(c) of this subchapter, consistent with the clear-
ances applicable to all roadside obstacles. No aboveground fixed ob-
jects will be allowed in the horizontal clearance.

(5) The utility is responsible for determining whether other
utility lines exist at, or if plans have been submitted to the department
regarding, the proposed installation area. The utility must insure that
the proposed installation is compatible with existing and approved fu-
ture utilities.

(6) Utilities on controlled access highways or freeways
shall be located to permit maintenance of the utility by access from
frontage roads, nearby or adjacent roads and streets, or trails along
or near the right of way line without access from the main lanes
or ramps. Utilities shall not be located longitudinally in the center
median or outer separation of controlled access highways or freeways.

(7) On highways with frontage roads, longitudinal utility
installations may be located between the frontage road and the right of
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way line. Utility lines shall not be placed or allowed to remain in the
center median, outer separation, or beneath any pavement, including
shoulders.

(8) When a longitudinal installation is proposed within ex-
isting access denial lines of a controlled access highway or freeway
without frontage roads and meets the conditions of §21.35 of this sub-
chapter, the department may establish a utility strip, specific to the
requesting utility, designating the area of use, occupancy, and access.
All existing and proposed fences shall be located at the freeway right
of way line. Denial of access regarding property adjoining the right of
way line will not be altered.

(c) Plans. Utilities shall be responsible and accountable for
protecting the public investment in the highway, inclusive of all its
components, and to maintain traffic capacity and safety for each high-
way user.

(1) All utility installations shall be of durable materials de-
signed for long life expectancy and relatively free from the need for
routine servicing or maintenance. In addition to the requirements of
this subchapter, any existing utility lines to remain in place must be of
satisfactory design and condition in the opinion of the district.

(2) Utilities shall avoid disturbing existing drainage
courses. In addition, soil erosion shall be held to a minimum and
sediment from the construction site shall be kept away from the
highway and drain inlets.

(3) Utility expansions shall be planned to minimize haz-
ards to, and interference with, future highway projects or other utility
installations.

(4) Plans shall include the design, proposed location, ver-
tical elevations, and horizontal alignments of the utility facility based
on the department’s survey datum, the relationship to existing highway
facilities and the right of way line, traffic safety and access procedures,
and location of existing utilities that may be affected by the proposed
utility facility.

(5) As-built plans or the certification of construction plans
shall include the installed location, vertical elevations and horizontal
alignments of the utility facility based upon the department’s survey
datum, the relationship to existing highway facilities and the right of
way line, and access procedures for maintenance of the utility facil-
ity. Certified construction plans shall be signed by a utility official as
approved by the department. If approved by the director of the Mainte-
nance Division or Right of Way Division, a district may require a utility
to deliver final as-built plans that are signed and sealed by an engineer
or registered professional land surveyor. In determining whether to
authorize a requirement for signed and sealed plans, the director shall
consider:

(A) the amount of available right of way or the pro-
posed utility facility’s proximity to department facilities and other util-
ity facilities that may be impacted; and

(B) past performance of the utility in providing accu-
rate location data and conformance with its construction plans.

(6) If approved by the director of the Maintenance Divi-
sion or the Right of Way Division, a district may require a utility to
deliver plans that are signed and sealed by an engineer. In determin-
ing whether to authorize a requirement for signed and sealed plans, the
director shall consider:

(A) the amount of available right of way or the pro-
posed utility facility’s proximity to department facilities or other util-
ity facilities that may be impacted;

(B) the complexity of required traffic control plans;

(C) whether the installation or adjustment activity re-
quires a storm water pollution prevention plan; and

(D) the utility’s past performance in providing accurate
location data and conformance with its construction plans.

(d) Tunnels and bridges.

(1) Interstate highways. In providing a utility tunnel or
utility bridge, the requirements in subparagraphs (A) - (I) apply.

(A) Mutually hazardous transmittants, such as fuels and
electric energy, shall be isolated by compartmentalizing or by auxiliary
encasement of incompatible carriers.

(B) The utility tunnel or utility bridge structure shall
conform in design, appearance, location, bury, earthwork, and mark-
ings to the culvert and bridge practices of the department.

(C) Where a pipeline on or in a utility structure is en-
cased, the casing shall be effectively opened or vented at each end to
prevent possible build up of pressure and to detect leakage of gases or
fluids.

(D) Where a casing is not provided for a pipeline on or
in a utility structure, additional protective measures shall be taken, such
as employing a higher factor of safety in the design, construction, and
testing of the pipeline than would be required for cased construction.

(E) Communication and electric power lines shall be
insulated, grounded, and carried in protective conduit or pipe from the
point of exit from the ground to reentry, and the cable carried to a
manhole located beyond the backwall of the structure.

(F) Carrier and casing pipe for gas, liquid petroleum,
hazardous product, and water lines shall be insulated from electric
power line attachments.

(G) Sectionalized block valves shall be installed
in lines at or near ends of utility structures, pursuant to 49 CFR
§192.179, Transmission Line Valves, unless segments of the lines
can be isolated by other sectionalizing devices within a distance
acceptable to the department.

(H) Any maintenance, servicing, or repair of the utility
lines will be the responsibility of the utility.

(I) The utility shall notify the district 48 hours in ad-
vance of any maintenance, servicing, or repair; however, in an emer-
gency situation, the utility shall notify the district as soon as practica-
ble.

(2) Non-interstate highways. If a utility’s line exists on its
own easement and it would be more economical to the department to
adjust the line across a highway by use of a utility tunnel or bridge
rather than to provide separately trenched and cased crossing, consid-
eration should be given to provision of such a structure. Where the
utility line was placed through an approved utility installation request
and the adjustment of the utility is the sole responsibility of the utility
owner, the department may allow for the provision of a utility struc-
ture without cost to the department, provided the conditions outlined
in subsection (a) of this section and all other pertinent requirements
are met. If a structure is to serve as a joint utility/pedestrian crossing
or a joint utility/sign support structure, the department will participate
to the extent necessary for accommodation of pedestrians or highway
signs only.

(e) Joint use of utility and highway structures.
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(1) The attachment of utility lines to bridges and grade sep-
aration structures is prohibited if other locations are feasible and rea-
sonable.

(2) Where other arrangements for a utility line to span an
obstruction are not feasible, the utility may submit a request to the dis-
trict for attachment of the line to a bridge structure through a bridge
attachment agreement. Each attachment will be considered on an indi-
vidual basis, and permission to attach will not be considered as estab-
lishing a precedent for granting of subsequent requests for attachment.

(A) When it is impractical to carry a self-supporting
communication line across a stream or other obstruction, the depart-
ment may permit the attachment of the line to its bridge. If approved
on existing bridges, the line must be enclosed in a conduit and so lo-
cated on the structure as not to interfere with stream flow, traffic, or
routine maintenance operations. When a request is made before con-
struction of a bridge, if approved, suitable conduits may be provided
in the structure if the utility bears the cost of all additional work and
materials involved.

(B) If it is the department’s responsibility to provide
for the adjustment of telephone lines or telephone conduits to accom-
modate the construction of a highway and the adjustment provides for
the placement of telephone conduits in a bridge, the department will
allow a reasonable number of spare telephone conduits in the structure
if the spares are placed at the time of construction and the telephone
company bears the cost of the spare conduits.

(C) Gas or liquid fuel lines shall not be attached to a
bridge without the written approval of the executive director.

(D) Power lines carrying greater than 600 volts shall
not be permitted on bridges under any condition.

(E) When a utility is granted permission to attach a
pipeline to a proposed bridge prior to construction, any additional costs
associated with the design or construction to accommodate the pipeline
are the responsibility of the utility.

(F) A utility requesting permission to attach a pipeline
to an existing bridge shall submit sufficient information to allow the
department to conduct a stress analysis to determine the effect of the
added load on the structure. The department may require other details
of the proposed attachment as they affect safety and maintenance

(f) Aesthetics. A utility will notify the department before re-
moving, trimming, or replacing trees, bushes, shrubbery, or any other
aesthetic features. The department must approve the extent and method
of removal, trimming, or replacement of trees, bushes, shrubbery, or
any other aesthetic feature.

§21.38. Construction and Maintenance.

(a) General.

(1) The provisions of this section apply to all utility types,
unless otherwise specified in §21.40 and §21.41 of this subchapter.

(2) Utilities with facilities on the right of way shall be re-
sponsible and accountable to maintain and protect the safety of the
traveling public and the public’s investment in the highway facility.

(3) When an existing approved utility requires mainte-
nance, the utility shall notify the district 48 hours before the start
of any work. In an emergency situation, the utility shall notify the
district as soon as possible.

(4) The utility shall not cut into the pavement or concrete
riprap without written permission from the department.

(5) Utilities shall reimburse the department for the cost of
measures taken in the interest of public safety, restoration, clean-up,
and repairs to the highway and right of way made necessary by the
utility’s failure to comply with the provisions of this subchapter.

(b) Vegetation and site clean-up.

(1) When utility installation is complete, the utility shall
return the right of way to a condition, at a minimum, equal to its orig-
inal condition, including reseeding or resodding to prevent erosion.
After the area is brought to grade, the entire disturbed area shall be
covered in accordance with the department’s Standard Specifications
for Construction and Maintenance of Highways Streets & Bridges.

(2) To preserve and protect trees, bushes, and other aes-
thetic features on the right of way, the department may specify the
extent and methods of tree, bush, shrubbery, or any other aesthetic
feature’s removal, trimming, or replacement, in conjunction with para-
graph (1) of this subsection. The district engineer shall use due consid-
eration in establishing the value of trees and other aesthetic features in
the proximity of a proposed utility line and any special district require-
ments justified by the value of the trees and other aesthetic features.

(3) If settlement or erosion occurs due to the actions of the
utility, the utility shall, at its expense, reshape, reseed, or resod the
area as directed by the department. Reseeding, resodding, or repair
under this section shall be completed within a reasonable period of
time acceptable to the department.

(4) Pruning of trees shall comply with the department’s
Roadside Vegetation Management Manual. When unapproved pruning
or cutting occurs, the utility shall be responsible for the replacement
of trees or for damages to existing trees and bushes.

(5) Highways adjacent to utility construction sites shall be
kept free from debris, construction material, and mud. At the end of
every construction day, construction equipment and materials shall be
removed from the horizontal clearance, placed as far from the pave-
ment edge as possible, and properly protected.

(6) The utility shall reimburse the department for all costs
incurred to repair damage from the actions of the utility. These costs
may include restoration of and repairs to roads, drives, terrain, land-
scaping, or fences.

(c) Traffic control.

(1) The utility shall be responsible for the safety of, and
shall minimize disruption to, the traveling public with proper traffic
control.

(2) Appropriate measures shall be taken in the interests of
safety, traffic convenience, and access to adjacent property that meet
the requirements of the department’s Compliant Work Zone Traffic
Control Device List. The utility shall place appropriate signs, mark-
ings, and barricades before beginning work and shall maintain them
to warn motorists and pedestrians properly. All traffic control devices
shall conform to the TMUTCD and the National Cooperative Highway
Research Project Report 350.

(3) All utility pits opened within the horizontal clearance
shall be properly protected, in compliance with National Cooperative
Highway Research Project Report 350, with concrete traffic barriers,
metal beam guard fencing, appropriate end treatments, or other appro-
priate warning devices.

(d) Work restrictions.

(1) The department reserves the right to halt construction
or maintenance during hazardous situations, such as inclement
weather, peak traffic hours, special events, or holidays, or for
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non-compliance with a Utility Joint Use Acknowledgement or Utility
Installation Request. Requests for emergency maintenance shall be
directed to the appropriate district office.

(2) If the department determines that the facility was not
installed in the location shown on the approved construction plans, the
department may require the utility to take appropriate corrective action
as determined by the department.

§21.39. Ownership/Abandonment/Idling.
(a) General. When, due to a highway construction project, a

utility is required to relocate its facility from property in which it owns
a property interest, the department will acquire the utility’s abandoned
property interest within the new highway right of way.

(b) Change of ownership or function. If a utility sells, assigns,
or conveys its facility to another company, the new owner must notify
the department of the sale within a reasonable period of time and pro-
vide the name, address, and phone number of a person to be contacted
on matters concerning the utility facility, and must update all call signs
and markers within a reasonable period of time.

(c) Abandonment or idling of facility.

(1) Abandonment in place.

(A) A utility that wishes to abandon a utility facility in
place must submit a written request to the district engineer for each
type of facility. The request must include the following detailed infor-
mation for each facility proposed for abandonment:

(i) offsets from property lines and the centerline of
the highway;

(ii) coordinates based on the global positioning sys-
tem (GPS) or a survey datum as directed by the department;

(iii) the age, condition, material type, current status,
quantity, and size of the facility;

(iv) a legend explaining symbols, characters, abbre-
viations, scale, and other data shown on any as-built drawing or record
mapping;

(v) a statement certifying that the facility does not
contain, or is not composed of, hazardous or contaminated materials;
and

(vi) any additional information requested by the de-
partment.

(B) If the district engineer approves the abandonment
in place, the utility facility owner shall continue to map, locate, and
mark its abandoned facilities as required by this subchapter, federal
regulations, or standards adopted by industry organizations, whichever
is more restrictive.

(C) Abandonment shall not be construed as a change in
ownership of the facility.

(2) Abandonment costs and restoration of public right of
way. The utility shall be responsible for all costs associated with the
maintenance or removal of its abandoned or idled lines within the right
of way, unless adjustment of the line is the financial responsibility of
the department.

(3) Voids. Significant voids beneath the right of way are
prohibited. The department, at the discretion of the district engineer,
may require that a facility be filled with cement slurry or backfilled in
accordance with department standards.

(4) High and low pressure gas pipeline abandonment.
Each owner/operator shall conduct abandonment or deactivation of

pipelines within the right of way in compliance with the requirements
of this section, current federal, state, or local laws or codes, or industry
standards, whichever are more stringent. If the line is approved for
abandonment, the utility shall:

(A) purge, cut, and cap or plug the ends of all facilities
at the right of way lines;

(B) submit to the department a written certification
that the abandonment conforms with all requirements of this section,
current federal, state, or local laws or codes, or industry standards,
whichever are more stringent;

(C) slurry-fill the facility, if the department determines
it is needed due to the age, condition, material type, quantity, and size
of the facility; and

(D) disconnect each pipeline from all sources and sup-
plies of gas, purge each pipeline of gas and, in the case of submerged
pipelines, fill each pipeline with water or other approved materials,
and seal it at the ends.

(5) Abandoned service lines or lines not in use. For each
service line approved for abandonment, the utility shall:

(A) provide a locking device or other means designed
to prevent opening on each valve that is closed, to prevent the flow of
gas to the customer;

(B) install in the service line or in the meter assembly
a mechanical device or fitting that will prevent the flow of gas;

(C) physically disconnect the customer’s piping from
the gas supply and seal the open pipe ends;

(D) insure that a combustible mixture is not present af-
ter purging; and

(E) fill each abandoned vault with a suitable compacted
material.

(6) Record keeping for abandoned facilities. A record of
underground utility facilities abandoned in the right of way shall be
maintained in a utility’s permanent files until the facility is completely
removed from the ground, and shall be provided to the department
promptly upon request. This record must include:

(A) offsets from property lines and the centerline of the
right of way;

(B) coordinates derived from the global positioning
system being used by the department or a survey datum as directed
by the department;

(C) the type, quantity, and size of the equipment;

(D) a legend explaining symbols, characters, abbrevia-
tions, scale, and other data shown on map;

(E) the location of the abandoned facilities; and

(F) any additional information requested by the depart-
ment.

§21.40. Underground Utilities.

(a) General.

(1) Encasement.

(A) Underground utilities crossing the highway shall be
encased in the interest of safety, protection of the utility, protection of
the highway, and for access to the utility. Casing shall consist of a
pipe or other separate structure around and outside the carrier line.
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The utility must demonstrate that the casing will be adequate for the
expected loads and stresses.

(B) Casing pipe shall be steel, concrete, or plastic pipe
as approved by the district, except that if horizontal directional drilling
is used to place the casing, high-density polyethylene (HDPE) pipe
must be used in place of plastic pipe.

(C) Encasement may be of metallic or non-metallic ma-
terial. Encasement material shall be designed to support the load of the
highway and superimposed loads thereon, including that of construc-
tion machinery. The strength of the encasement material shall equal
or exceed structural requirements for drainage culverts and it shall be
composed of material of satisfactory durability for conditions to which
it may be subjected. The length of any encasement under the roadway
shall be provided from top of backslope to top of backslope for cut
sections, five feet beyond the toe of slope for fill sections, and five
feet beyond the face of the curb for curb sections. These lengths of
encasement include areas under center medians and outer separations,
unless otherwise specifically addressed in subsections (b) - (f) of this
section.

(D) The department will provide an example graphic
upon request of a typical section showing encasement lengths

(2) Depth. Where placements at the depths in this section
are impractical or where unusual conditions exist, the department may
allow installations at a lesser depth, but will require other means of
protection, including encasement or the placement of a reinforced con-
crete slab. Reinforced concrete slabs or caps shall meet the following
standards:

(A) width--five feet, or three times the diameter of the
pipe, whichever is greater;

(B) thickness--six inches, at minimum;

(C) reinforcement--#4 bars at 12 inch centers each way
or equivalent reinforcement; and

(D) cover--no less than six inches of sand or equivalent
cushion between the bottom of the slab/cap and the top of the pipe.

(3) Manholes and handholds.

(A) Manholes shall not be installed unless necessary for
installation and maintenance of underground lines. In no case shall a
manhole be placed or permitted to remain in the pavement or shoulder
of a highway. However, on noncontrolled access highways in urban
areas, the district may, in its discretion, allow existing lines to remain in
place under existing or proposed highways. In these cases, manholes
may remain in place or be installed under traffic lanes of low volume
highways in municipalities only if measures are taken to minimize the
installations and to avoid locating them at intersections or in wheel
paths.

(B) To conserve space, a manhole’s dimensions shall be
the minimum acceptable by appropriate engineering and safety stan-
dards. The only equipment that may be installed in manholes located
on the right of way is that essential to the normal flow of the utility,
such as circuit reclosers, cable splices, relays, valves, and regulators.
Other equipment, such as substation equipment, large transformers,
and pumps, shall be located outside the right of way.

(C) Inline manholes are the only type permitted within
the right of way. The width dimensions shall be no larger than nec-
essary to hold equipment involved and to meet safety standards for
maintenance personnel. Outside width, the dimension of the manhole
perpendicular to the highway, shall not exceed ten feet, with the length

to be held to a reasonable minimum. The outside diameter of the man-
hole chimney at the ground level shall not exceed 36 inches, except that
if the utility demonstrates necessity, the district may, at its discretion,
allow an outside diameter of up to 50 inches. The top of the roof of
the manhole shall be five feet or more below ground level.

(D) All manhole covers shall be installed flush with the
ground or pavement structure. In order to minimize vandalism, man-
hole covers must weigh at least 175 pounds. Manhole rings and covers
must be designed for HS-20 loading.

(E) Manholes shall be straight, inline installations with
a minimum overall width necessary to operate and maintain the en-
closed equipment. The utility is responsible for any adjustment of the
manhole rim that may be needed to meet grade changes.

(4) Installation.

(A) Lines placed beneath any existing highway shall
be installed by boring or tunneling. Jacking may not be used unless
approved in writing by the district. The district may require encase-
ment of lines installed by boring or jacking. The use of explosives is
prohibited. Pipe bursting or fluid/mist jetting may be allowed at the
discretion of the department.

(B) For rural, uncurbed highway crossings, all borings
shall extend beneath all travel lanes. Unless precluded by right of way
limitations, the following clearances are required for rural highway
crossings:

(i) 30 feet from all freeway main lanes and other
high-speed (exceeding 40 mph) highways except as indicated in
clauses (ii) - (iv) of this subparagraph;

(ii) 16 feet for high-speed highways with current av-
erage daily traffic volumes of 750 vehicles per day or fewer;

(iii) 16 feet for ramps; or

(iv) ten feet for low-speed (40 mph or less) high-
ways.

(C) Annular voids greater than one inch between the
bore hole and carrier line (or casing, if used) shall be filled with a slurry
grout or other flowable fill acceptable to the department to prevent
settlement of any part of the highway facility over the line or casing.

(D) For curbed highway crossings, all borings shall ex-
tend beneath travel and parking lanes and extend beyond the back of
curb, plus:

(i) 30 feet from facilities with speed limits of 40
mph or greater; or

(ii) five feet from facilities with speed limits of less
than 40 mph or less, plus any additional width necessary to clear an
existing sidewalk.

(E) Where circumstances necessitate the excavation of
a bore pit or the presence of directional boring equipment closer to
the edge of pavement than set forth in paragraphs (2) or (3) of this
subsection, approved protective devices shall be installed for protection
of the traveling public in accordance with §21.38 of this subchapter.
Bore pits shall be located and constructed in such a manner as not to
interfere with the highway structure or traffic operations. If necessary,
shoring shall be utilized for the protection of the highway, and must
be approved by the district.

(F) All traffic control devices, including signs, mark-
ings, or barricades used to warn motorists and pedestrians of the con-
struction activity must conform to the TMUTCD.
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(G) When trenching longitudinally, backfill or stabi-
lized sand shall be compacted to densities equal to that of the sur-
rounding soil.

(5) Nonmetallic pipe detection. Where nonmetallic pipe is
installed, whether longitudinally or at a crossing, a durable metal wire
or other district-approved means of detection shall be concurrently
installed.

(6) Unsuitable conditions. The following conditions are
generally unsuitable or undesirable for pipeline crossings and shall be
avoided:

(A) deep cuts;

(B) locations near footings or bridges and retaining
walls;

(C) crossing intersections at-grade or ramp terminals;

(D) locations at cross-drains where the flow of water
may be obstructed;

(E) locations within basins or underpasses drained by
pump if the pipeline carries a liquid or liquefied gas; or

(F) terrain where minimum depth of cover would be
difficult to attain.

(7) Clearances. Except as specified in this subchapter,
there shall be a minimum of 12 inches vertical and horizontal
clearance between a pipeline and an existing utility, unless a greater
clearance is required by the district. However, if an installation of
another utility or highway feature cannot take place without disturbing
an existing utility, the minimum clearance will be 24 inches.

(8) Crossings. A district may require crossings with no
longitudinal connections to be encased within the right of way.

(9) Drainage easements. Where it is necessary for
pipelines to cross department drainage easements outside of the right
of way, the depth of cover shall be as specified for each type of
utility. In cases where soil conditions are such that erosion might
occur, or where it is not feasible to obtain specified depth, it shall be
the responsibility of the utility to install retards, energy dissipators,
encasement, or concrete or equivalent slabs/caps over the pipe, as
approved by the department. Where grades on the pipelines must
be maintained, such as gravity flow sewer lines, each case will be
reviewed on an individual basis, keeping in mind that the main
purpose of the channel is to carry drainage water and that this flow
must not be obstructed. The utility owner is responsible for obtaining
any other approvals to occupy the drainage easement.

(10) Existing installations in a highway or transportation
project. At the district’s discretion, existing longitudinal lines in a
highway or transportation project that otherwise meet the requirements
of this subchapter may remain in place if the lines:

(A) can be maintained in accordance with §21.37(b)(2)
of this subchapter; and

(B) are not located under the pavement structure or
shoulder of any proposed or existing highway.

(11) Markers. If a high pressure gas or liquid petroleum
line crosses a highway, the utility shall place a readily identifiable,
durable, and weatherproof marker over the centerline of the pipe at
each right of way line. Readily identifiable, durable, and weather-
proof markers shall be placed at a minimum distance of 500 feet or
line of sight at the right of way line for pipelines installed longitudi-
nally within the right of way. All markers shall indicate the name, ad-
dress, emergency telephone number of the owner/operator, and offset

from the right of way line. For gas or petroleum pipelines, the pipeline
product, operating pressure, and depth of pipe below grade shall also
be indicated on the markers. At locations where underground utilities
have been allowed to cross at an angle other than 90 degrees to cen-
terline, the district may require additional markers in the medians and
outer separations of the highway.

(12) Backfilling. Underground utility installations shall be
backfilled with pervious material and outlets for underdrainage.

(13) Underdrainage. Underdrains shall be provided where
necessary. No puddling beneath the highway will be permitted.

(b) Gas and liquid petroleum lines.

(1) Low-pressure lines.

(A) Depth of cover for crossings. Depth of cover is the
depth to the top of the carrier pipe or casing, as applicable. Where ma-
terials and other conditions justify, such as on existing lines remaining
in place, the district may require a minimum depth of cover under the
pavement structure of 12 inches or one-half the diameter of the pipe,
whichever is greater.

(i) For encased low-pressure gas lines, the minimum
depth of cover shall be:

(I) 18 inches or one-half the diameter of the pipe,
whichever is greater, under pavement structure;

(II) 24 inches outside pavement structure and un-
der ditches (original unsilted flowline); or

(III) 30 inches for unencased sections of encased
lines outside of pavement structure.

(ii) For unencased low-pressure gas lines, the mini-
mum depth of cover shall be:

(I) 60 inches under the pavement surface or 18
inches under the pavement structure for paved areas;

(II) 48 inches outside paved areas and under
ditches (original unsilted flowline); or

(III) a lesser depth if authorized by the district
where a reinforced concrete slab is used to protect the pipeline.

(B) Depth of cover for longitudinal placement. The
minimum depth of cover for longitudinal installations shall be 36
inches.

(i) Encasement. Low-pressure gas lines crossing the
pavement shall be placed in a steel encasement. The district may waive
this encasement requirement if the line is of welded steel construction
and is protected from corrosion by cathodic protective measures or
cold tar epoxy wrapping, and the utility signs a written agreement that
the pavement will not be cut for pipeline repairs at any time in the
future.

(ii) Vents. One or more vents shall be provided for
each casing or series of casings. For casings longer than 150 feet,
vents shall be provided at both ends. On shorter casings, a vent shall
be located at the high end with a marker placed at the low end. Vents
shall be placed at the right of way line immediately above the pipeline,
situated so as not to interfere with highway maintenance or be con-
cealed by vegetation, and shall be no greater than six inches in diam-
eter. The owner’s name, address, and emergency telephone number
shall be shown on each vent.

(iii) Plastic lines. Plastic lines shall be encased
within the right of way on crossings, and must have at least 30 inches
of cover.
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(iv) Aboveground appurtenances. Except for vents,
no above ground utility appurtenances for gas lines shall be permitted
within the right of way.

(2) High-pressure lines.

(A) Depth of cover for crossings.

(i) Depth of cover is the depth to the top of the car-
rier pipe or casing, as applicable. Where materials and other conditions
justify, such as on existing lines remaining in place, the district may
approve a minimum depth of cover under the pavement structure of
12 inches or one-half the diameter of the pipe, whichever is greater.
For encased high-pressure gas or liquid petroleum lines, the minimum
depth of cover shall be:

(I) the greater of 18 inches or one-half the diam-
eter of the pipe, under pavement structures;

(II) 30 inches if the line is outside the pavement
structure or under a ditch; or

(III) 36 inches for unencased sections of encased
lines outside the pavement structure.

(ii) Where a reinforced concrete slab is used to pro-
tect the pipeline, the district may authorize a reduction in the depths
specified in this section. For unencased high-pressure gas or liquid
petroleum lines, the minimum depth of cover is as follows:

(I) 60 inches under the pavement surface or 18
inches under the pavement structure in paved areas; or

(II) 48 inches if the line is placed outside the
pavement structure or under a ditch.

(B) Depth of cover for longitudinal placement. The
minimum depth of cover shall be 48 inches.

(C) Encasement. Casing shall consist of a vented steel
pipe.

(D) Unencasement.

(i) Where encasement is not employed, the utility
shall show that the welded steel carrier pipe will provide sufficient
strength to withstand the internal design pressure and the dead and
live loads of the pavement structure and traffic. Additional protective
measures must include:

(I) heavier wall thickness, higher factor of safety
in design, or both;

(II) adequate coating and wrapping;

(III) cathodic protection; and

(IV) the use of Barlow’s formula regarding max-
imum allowable operating pressure and wall thickness, as specified in
49 CFR §192.105.

(ii) Shallow anode bed types exceeding 48 inches in
width shall not be permitted in the right of way. All others must have
a depth of coverage of at least 36 inches. Deep well anode beds of up
to 60 inches in diameter are acceptable. Rectifier and meter loop poles
shall be placed at or near the right of way line.

(iii) The minimum length of the additional protec-
tion shall be the same as that required for an encased crossing.

(iv) The district may allow existing lines under low-
volume highways to remain in place without encasement or extension
of encasement if they are protected by a reinforced concrete slab or
equivalent protection or if they are located at a depth of five feet under

the pavement structure and not less than four feet under a highway
ditch.

(E) Vents. Vents shall be installed at both ends of a cas-
ing, regardless of length, with a marker on at least one end. Vents shall
be placed at the right of way line immediately above the pipeline, sit-
uated so as not to interfere with highway maintenance or be concealed
by vegetation. The owner’s name, address, and emergency telephone
number shall be shown on each vent marker.

(F) Aboveground appurtenances. Aboveground appur-
tenances, except vents for gas lines, shall not be permitted within the
right of way.

(c) Water lines.

(1) Material type. All material types used for water lines
shall conform to American Waterworks Association, applicable local
requirements, and 30 TAC §290.44(a).

(2) Depth of cover. The minimum depth of cover shall be
30 inches, but not less than 18 inches below the pavement structure for
crossings.

(3) Encasement. Unless another type of encasement is ap-
proved by the district, water lines crossing under paved highways must
be placed in a steel encasement pipe within the limits of the right of
way. At the district’s discretion, encasement may be omitted under
center medians and outer separations that are more than 76 feet wide.
At the district’s discretion, encasement under side road entrances may
be omitted in consideration of traffic volume, condition of highway,
maintenance responsibility, or district practice. Existing water lines
24 inches or greater may be allowed to remain unencased under the
pavement of new low volume highways, provided depth and all other
requirements of 30 TAC §290.44 are met.

(4) Manholes. The width dimensions shall be no larger
than is necessary to hold equipment involved and to meet safety stan-
dards for maintenance personnel. The maximum inside diameter of
the manhole chimney shall not exceed 48 inches. The outside diam-
eter of the manhole chimney at the ground level shall not exceed 36
inches.

(5) Aboveground appurtenances.

(A) Fire hydrants and valves. When feasible, fire hy-
drants and blow-off valves are to be located at the right of way line.
Fire hydrants shall not be placed in the sidewalk or any closer than
five feet from the back of the curb. Valve locations shall be placed so
as not to interfere with maintenance of the highway.

(B) Water meters. Individual service meters shall be
placed outside the limits of the right of way. Master meters for a point
of service connection may be placed in a manhole with a maximum
width of 48 inch inside diameter. If additional volume is required, a
manhole with a neck of 60-inch depth must be used.

(C) Service lines crossing highway by bore. Lines for
customer service that cross the highway may be placed in a high-den-
sity polyethylene (HDPE) encasement pipe without joints (rolled pipe).

(d) Nonpotable water control facilities.

(1) Applicability. This subsection applies to agricultural
irrigation facilities, water control improvement districts, municipal
utility districts, flood control districts, canals, and similar nonpotable
water control facilities.

(2) Depth of cover for buried pipe facilities. The minimum
depth of cover, regardless of type of pipe used, shall be 30 inches, but
not less than 18 inches below any pavement structure.
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(3) Encasement for buried pipe facilities. Unless the dis-
trict approves another type of encasement, all non-potable water con-
trol lines crossing under paved highways within the right of way must
be placed in a steel encasement pipe. At the district’s discretion, en-
casement may be omitted under center medians and outer separations
that are more than 76 feet wide.

(4) Location and design requirements. Open ditch facili-
ties and buried pipe facilities designed and constructed in accordance
with this subchapter may be installed across the right of way. Lon-
gitudinal buried pipe facilities installed within the right of way must
conform with §21.41(c) of this subchapter, consistent with the clear-
ances applicable to all roadside obstacles. Open ditch facilities shall
not be installed longitudinally within the right of way, nor will any
aboveground appurtenances be permitted within the horizontal clear-
ance.

(5) Levee/ditch travel road location. Coordination with
and approval by the district is required where levee/ditch travel roads
intersect the highway.

(e) Sanitary sewer lines.

(1) Material type. All material types used for sanitary
sewer lines shall conform to 30 TAC §317.2 and applicable local re-
quirements.

(2) Depth of cover. The minimum depth of cover shall be
30 inches, but not less than 18 inches below any pavement structure.

(3) Encasement. Pressurized line crossings under paved
highways within the limits of the right of way shall be placed in a steel
encasement pipe. Gravity flow lines not conforming to the minimum
depth of cover shall be encased in steel or concrete. At the district’s
discretion, encasement may be omitted under center medians and outer
separations that are more than 76 feet wide.

(4) Manholes. Manholes serving sewer lines up to 12
inches shall have a maximum inside diameter of 48 inches. For lines
larger than 12 inches, the manhole inside diameter may be increased
an equal amount, up to a maximum diameter of 60 inches. Manholes
for large interceptor sewers shall be designed to keep the overall
dimensions to a minimum. The outside diameter of the manhole
chimney at the ground level shall not exceed 36 inches.

(5) Lift stations. Lift stations and pump stations for sani-
tary sewer lines exceeding 48 inches inside diameter shall be located
outside the limits of right of way.

(f) Electric and communication Lines.

(1) Underground electric lines.

(A) Depth of cover. All underground electric lines
placed within the right of way may be installed by direct bury at
depths according to the voltage of electric lines as required by the
National Electrical Safety Code and as shown in the following chart.
Figure: 43 TAC §21.40(f)(1)(A)

(B) Encasement. Electric lines crossing the roadway
shall be encased in steel or comparable material greater than or equal
to that of ductile iron, with satisfactory joints, or materials and de-
signs that will provide equal or better protection of the integrity of the
highway system and resistance to damage from corrosive elements to
which they may be exposed. The lines shall be buried a minimum of
36 inches under highway ditches, and 60 inches below the pavement
structure. Encasement shall be provided as outlined in this section.

(C) Installation. Longitudinal underground electric
lines may be placed by plowing or open trench method. All plowing

and trenching shall be performed in a uniform alignment with the
right of way. If the installation of the facility is found to deviate from
the approved location, the district, at its sole discretion, may require
the adjustment of the facility to the approved location. The utility
facility shall be located as set forth in §21.37(b) of this subchapter.

(D) Aboveground appurtenances.

(i) Aboveground appurtenances installed as part of
an underground electric line shall be located at or near the right of way
line, and shall not impede highway maintenance or operations.

(ii) Structures that are larger in plan view than single
poles may be placed on the right of way if:

(I) the installation will not hinder highway main-
tenance operations;

(II) the housing will be placed at or near the right
of way line;

(III) the installation will not reduce visibility and
sight distance of the traveling public;

(IV) the dimensions of the housing are min-
imized, particularly where the need to allow space for highway
improvement or accommodation of other utility lines is apparent;

(V) the outside width, length (longitudinal with
respect to the right of way), and height dimensions of the aboveground
portion of the housing do not exceed 36 inches, 60 inches, and 54
inches respectively;

(VI) the supporting slab does not project more
than three inches above the ground line, nor extend more than 12 inches
on either side of the housing structure; and

(VII) the installation will be compatible with ad-
jacent land uses.

(E) Manholes. Manholes serving electric and commu-
nication lines shall conform to the requirements of this section.

(F) Abandonment. Underground electric lines may be
abandoned in place at the discretion of the district.

(2) Underground communication lines.

(A) Longitudinal. The minimum depth of cover for
cable television and copper cable communications lines shall be 24
inches. The minimum depth of cover for fiber optic facilities shall be
42 inches. If the owner/operator of a fiber optic facility waives dam-
ages and fully indemnifies the department in a form acceptable to the
department, the minimum depth of cover may be reduced to not less
than 36 inches.

(B) Crossings.

(i) The minimum depth of cover for cable television
and copper cable communication lines shall be 24 inches under ditches
or 18 inches beneath the bottom of the pavement structure, whichever
is greater.

(ii) The top of the fiber optic facility shall be placed
a minimum of 42 inches below the ditch grade or 18 inches below the
pavement structure or 60 inches below the top of the pavement surface,
whichever is greater. The department may authorize a minimum depth
of cover of not less than 36 inches below the ditch grade or 60 inches
below the top of the pavement surface, whichever is greater, if the
owner/operator waives damages and fully indemnifies the department
in a form acceptable to the department.
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(iii) The department may require encasement or
other suitable protection when necessary to protect the highway
facility when the line is located:

(I) at less than minimum depth;

(II) near the footing of a bridge or other highway
structure; or

(III) near another hazardous location.

(iv) Unless the line is encased, installation shall be
accomplished by boring a hole the same diameter as the line. The
annular void between a drilled hole and the line or casing shall be
filled with a material approved by the district to prevent settlement of
any part of the highway facility over the line or casing.

(C) Installation. Lines may be placed by plowing or
open trench method and shall be located on uniform alignment with the
right of way and as near as practical to the right of way line to provide
space for possible future highway construction and for possible future
utility installations.

(D) Multiple conduits.

(i) Shared conduits. When an existing utility rents,
leases, or sells conduit usage to another utility, the new utility and the
conduit owner must submit a joint Utility Installation Request before
placement of a new line within the conduit.

(ii) Additional conduits. No more than two addi-
tional empty conduits may be added for every full conduit line, unless
otherwise approved by the district.

(E) Aboveground appurtenances.

(i) Aboveground pedestals or other utility appurte-
nances installed as a part of an underground communication line shall
be located at or near the right of way line, so as not to impede highway
maintenance or operations.

(ii) Large equipment housings. Structures that are
larger in plan view than single poles may be placed on the right of
way if:

(I) the installation will not hinder highway main-
tenance operations;

(II) the housing will be placed at or near the right
of way line;

(III) the installation will not reduce visibility and
sight distance of the traveling public;

(IV) the dimensions of the housing are min-
imized, particularly where the need to allow space for highway
improvement and accommodation of other utility lines is apparent;

(V) outside width, length (longitudinal), and
height dimensions of the aboveground portion of the housing do not
exceed 36 inches, 60 inches, and 54 inches respectively;

(VI) the supporting slab does not project further
than three inches above ground line, nor extend further than 12 inches
on either side of the housing structure; and

(VII) the installation will be compatible with ad-
jacent land uses.

(F) Abandonment. Underground communication lines
may be abandoned in place at the discretion of the district.

§21.41. Overhead Electric and Communication Lines.

(a) Type of construction. Longitudinal lines on the right of
way shall be limited to single pole construction. Where an existing or
proposed utility is supported by "H" frames, the same type structures
may be utilized for the crossing provided all other requirements of this
subchapter are met.

(b) Vertical clearance. The minimum vertical clearance above
the highway shall be 22 feet for electric lines, and 18 feet for commu-
nication and cable television lines. These clearances may be greater,
as required by the National Electric Safety Code and governing laws.

(c) Horizontal clearances. The following table indicates the
design values for horizontal clearances:
Figure: 43 TAC §21.41(c)

(d) Location.

(1) Poles supporting longitudinal lines shall be located
within three feet of the right of way line, except that, at the option
of the department, this distance may be varied at short breaks in the
right of way line. Poles with bases greater than 36 inches in diameter
shall not be placed within the right of way. Guy wires placed within
the right of way shall be held to a minimum and be in line with the
pole line. Other locations may be allowed, but in no case shall the
guy wires or poles be located closer than the minimum allowed by
the department’s horizontal clearance policy, as shown in subsection
(c) of this section.

(2) Poles shall not be placed in the center median of any
highway. At the department’s discretion, poles may be placed in the
outer separations or more than three feet inside the right of way where
the right of way is greater than 300 feet and where poles can be located
in accordance with the department’s horizontal clearance policy, as
shown in subsection (c) of this section.

(3) Overhead electric, communication, and cable televi-
sion line crossings at bridges or grade separation structures are prohib-
ited. Overhead lines shall not be located below any bridge structure
at any time. If rerouting the line completely around the structure and
approaches is not feasible, a minimum horizontal distance of 150 feet
from the bridge abutment joint and a minimum vertical clearance of
30 feet above the point of crossing the bridge pavement and retaining
walls is required to ensure adequate safety for construction and main-
tenance operations.

(e) Markers. Utility poles must bear readily identifiable
plaques or other approved markers denoting ownership and use, at a
distance of approximately one pole per 1,320 feet, as equally spaced
as practicable, and at every crossing, in a format acceptable to the
department. Each company connecting to a pole shall appropriately
identify its use of the pole. There shall be a beginning and end marker
for each user of the pole line.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406471
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: December 12, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 334. UNDERGROUND AND
ABOVEGROUND STORAGE TANKS
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §334.14

The Texas Commission on Environmental Quality has withdrawn
from consideration the proposed amendment to §334.14 which
appeared in the April 30, 2004, issue of the Texas Register (29
TexReg 4083).

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406465
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: October 29, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 28. PHARMACY SERVICES:
REIMBURSEMENT
1 TAC §355.8551

The Health and Human Services Commission (HHSC) adopts
the amendments to §355.8551, Dispensing Fee, without
changes to the proposed text as published in the August 20,
2004, issue of the Texas Register (29 TexReg 8055). The text
of the rule will not be republished.

The adopted rule includes the following changes to §355.8551:
(1) revises the language regarding the provision to pay pharma-
cists a supplemental amount for providing free delivery to Med-
icaid recipients by changing the reference to this amount from a
fee to an incentive; and (2) it establishes a $0.50 per prescription
incentive for pharmacists dispensing generic drugs designated
as preferred on HHSC’s preferred drug list (PDL). Implementa-
tion of this latter provision will serve to increase dispensing fees.

The following comments were received by HHSC during the
comment period concerning the proposed rules. The Medical
Care Advisory Committee under the authority of the Human
Resources Code §32.022, Medical and Hospital Advisory
Committee (MCAC), supported the rule if revisions were made
to the rule presented to the Committee. The Texas Pharmacy
Association supports the adoption of this rule. The Texas
Federation of Drug Stores supports the adoption of this rule with
reservations. The Pharmaceutical Research and Manufacturers
of America (PhRMA), the Generic Pharmaceutical Association,
and others oppose the adoption of this rule. Following each
comment is the response from HHSC.

Comment: Concerning §355.8551(6)(B), HHSC received com-
ments in opposition from the MCAC, PhRMA, and the Generic
Pharmaceutical Association to the proposed rule due to con-
cerns that HHSC had used one set of rules to place brand drugs
on the preferred drug list (PDL) and now, in conjunction with the
implementation of this proposed rule, plans to use a different set
of rules to place generic drugs on the PDL.

Response: House Bill (H.B.) 2292, 78th Legislature, Regular
Session, 2003, as codified in Government Code §531.070, re-
quires the Commission to develop a Preferred Drug List for Med-
icaid and the Children’s Health Insurance Program, which in-
cludes the negotiation of supplemental rebate agreements with
both generic and brand name drug manufacturers. The Health
and Human Services Commission (HHSC) recognizes the eco-
nomic value that generic products bring to the Medicaid program.
The provision of a $0.50 incentive to pharmacies for dispensing
generic products for which a manufacturer has agreed to pay a
supplemental rebate is consistent with the intent of H.B. 2292.
No change was made to the rule in response to this comment.

Comment: Concerning §355.8551(6)(B), HHSC received com-
ments from several persons opposed to HHSC’s effort to obtain
supplemental rebates from generic manufacturers, given that
generic drugs are priced much lower than brand drugs (nation-
ally, brand drugs are $76.29 per prescription while generic drugs
are $22.79 per prescription); profit margins are much lower than
brand drugs, and generic manufacturers already pay an average
11% Medicaid rebate.

Response: House Bill (H.B.) 2292, 78th Legislature, Regular
Session, 2003, as codified in Government Code §531.070, re-
quires the Commission the develop a Preferred Drug List for
Medicaid and the Children’s Health Insurance Program, which
includes the negotiation of supplemental rebate agreements with
both generic and brand name drug manufacturers. These provi-
sions require that all drugs, brand name or generic, must have
a rebate agreement to be listed on the preferred drug list. No
change was made to the rule in response to this comment.

Comment: Concerning §355.8551(6)(B), HHSC received com-
ments from several persons opposed to the selection of a pre-
ferred generic drug from a manufacturer from which the retail
pharmacy does not purchase any other generic drugs, as many
retail pharmacies purchase primarily from only one generic man-
ufacturer in order to get the best prices by carrying an entire
product line.

Response: The purpose of the incentive for dispensing preferred
generic drugs is to move Medicaid drug volume to the generic
drugs, thereby maximizing the savings to the Medicaid Vendor
Drug Program. The alternative of prior authorization for non-pre-
ferred generic drugs would have placed a more onerous burden
on prescribers and pharmacists. No change was made to the
rule in response to this comment.

Comment: Concerning §355.8551(6)(B), HHSC received com-
ments from several persons opposed to the proposed amend-
ments to the rule due to concerns that creating an incentive to
move generic drug volume occasioned by the payment of this in-
centive would interfere in the very competitive generic drug mar-
ket in Texas and the unintended consequences would be higher
costs for the Medicaid Program in the long run.
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Response: The provisions of H.B. 2292, 78th Legislature, Reg-
ular Session, 2003, as codified in Government Code §531.070,
require that all drugs, brand name or generic, must have a rebate
agreement to be listed on the preferred drug list. Savings to the
Medicaid Vendor Drug Program are maximized as the generic
drug volume is moved to preferred generics. HHSC expects that
the incentive to dispense preferred generics will move Medicaid
volume to the preferred generics, which will result in increased
savings. No change was made to the rule in response to this
comment.

The amendment is adopted under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406490
Steve Aragón
Chief Counsel
Texas Health and Human Services Commission
Effective date: November 21, 2004
Proposal publication date: August 20, 2004
For further information, please call: (512) 424-6900

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER S. WHOLESALE MARKETS
16 TAC §25.501

The Public Utility Commission of Texas (commission) adopts
amendments to §25.501, relating to Wholesale Market Design
for the Electric Reliability Council of Texas (ERCOT), with
changes to the proposed amendments as published in the
September 17, 2004, issue of the Texas Register (29 TexReg
8982). The amendments modify the requirements for the
development and implementation of a nodal market for ERCOT
by extending the deadlines for the cost-benefit analysis to De-
cember 31, 2004 and the draft protocols and energy load zones
to March 18, 2005; requiring that the independent cost-benefit
analysis, the draft protocols, and the draft energy load zones
be filed for informational purposes rather than for approval;
and removing the iterative requirement for the independent

cost-benefit analysis. The amendments reflect the commis-
sion’s current expectations for the process for development
and implementation of an improved ERCOT wholesale market
design. The amendments are adopted under Project Number
30160.

The commission received comments on the proposed amend-
ments from the DFW Electric Consumer Coalition (DFW),
ERCOT, Reliant Energy, Incorporated (Reliant), and TXU Port-
folio Management, LP (TXU). TXU supported adoption of the
proposed amendments. Reliant, DFW, and ERCOT supported
adoption of the proposed amendments with modifications.

TXU stated its appreciation for the commission’s willingness to
provide for the proper process and amount of time to develop a
nodal market.

Reliant supported the modified process set forth in the proposed
amendments, and stated that the modified process will provide
the commission with much-needed flexibility and the opportu-
nity to gather information to achieve the best policy outcome.
Reliant also requested that the deadline to file the cost-benefit
analysis be extended to December 31, 2004. Reliant stated its
support for the existing October 1, 2006 deadline to implement
a nodal market. Reliant stated that any delay in implementation
of a nodal market would be detrimental to the State of Texas. It
listed numerous benefits of a nodal market, and cited the 2003
State of the Market Report for the ERCOT Wholesale Electricity
Markets (August 2004) prepared by the commission’s consul-
tant, Potomac Economics, as support for its position.

Commission’s response

The deadline to file the cost-benefit analysis is discussed below
in response to ERCOT’s comments. The deadline to implement
a nodal market is discussed below in response to DFW’s com-
ments.

DFW commented that the delay to March 1, 2005 for filing pro-
tocols for the new market design is appropriate given the vol-
ume of work still needed for their preparation. In particular, DFW
noted that the delay provides needed time for consideration of
the economists’ comments on the draft protocols and for con-
sideration of the cost-benefit analysis required by subsection
25.501(m), prior to ERCOT’s filing of the draft protocols. DFW
also stated that the commission should not be required to ap-
prove the cost-benefit analysis, and agreed that the analysis
should not be required to show net benefits from ERCOT’s nodal
market design; such a requirement would undermine the study’s
credibility. DFW commended the commission for pushing for
prompt resolution of noted inefficiencies in the current market
design. However, DFW asserted that the current implementation
date of October 1, 2006 for the new market design is unrealistic,
and consequently market participants are not taking it seriously,
thereby undermining the commission’s goal of prompt resolution
of noted inefficiencies. Consequently, DFW recommended that
the implementation deadline be delayed to October 2007.

Commission’s response

The commission agrees with DFW that there should be adequate
time for thorough consideration of the economists’ comments
and the cost-benefit analysis, and that the cost-benefit analysis
should be truly independent. Nevertheless, at this juncture, the
commission sees no reason why the October 1, 2006 implemen-
tation date cannot be met.

ERCOT requested that the deadline to file the cost-benefit anal-
ysis be extended to December 31, 2004. ERCOT explained that
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the analysis will not be ready by the current deadline of Novem-
ber 1, 2004, because of modeling problems in the Energy Impact
Assessment part of the analysis. ERCOT believes that it is im-
perative that a quality cost-benefit analysis be produced with ad-
equate time for stakeholder review prior to filing with the commis-
sion. ERCOT also requested that the deadline for filing the draft
energy load zones be extended to coincide with the deadline for
filing the draft protocols, because design changes resulting from
the economists’ comments may result in reconsideration of the
current load zone philosophy. ERCOT also requested an exten-
sion of the deadline to file the draft protocols to March 18, 2005
to allow time for an interim protocol review to focus particularly on
the economists’ comments. ERCOT stated that it will closely fol-
low the progress of the overall Texas Nodal Team (TNT) process
and the review by the commission to make sure that the overall
timeline is maintained. If a material impact to the timeline be-
comes apparent, ERCOT stated that it will promptly notify the
commission.

Commission’s response

The commission has changed the deadline to file the cost-bene-
fit analysis as requested by ERCOT, to provide sufficient oppor-
tunity for the development of a high quality analysis. The com-
mission has required the cost-benefit analysis in order to ensure
that the market designs under consideration will be thoroughly
analyzed in an unbiased manner. The independent consultants
performing the cost-benefit analysis should fully explain the ra-
tionale behind their conclusions and should support their conclu-
sions using actual experience in existing markets and empirical
analysis to the extent reasonably possible.

The commission has also changed the deadline for filing the en-
ergy load zones to coincide with the deadline for filing the draft
protocols, to ensure that they are consistent with the market de-
sign underlying the protocols. Finally, the commission has ex-
tended the deadline for filing the protocols to March 18, 2005,
in order for the economists’ comments to be fully considered by
TNT. The commission emphasizes the importance of TNT fully
considering the economists’ comments and reflecting them in
the protocols to the extent appropriate.

The amendments are adopted under the Public Utility Regula-
tory Act, Texas Utilities Code, Title II, §14.002 (Vernon 1998 &
Supplement 2005) (PURA), which provides the commission with
the authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction; and PURA §39.151,
which grants the commission oversight and review authority over
independent organizations like ERCOT.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 35.004(e), 39.001(d), and 39.151.

§25.501. Wholesale Market Design for the Electric Reliability Coun-
cil of Texas.

(a) General. The protocols and other rules and requirements
of the Electric Reliability Council of Texas (ERCOT) that implement
this section shall be developed with consideration of microeconomic
principles and shall promote economic efficiency in the production and
consumption of electricity; support wholesale and retail competition;
support the reliability of electric service; and reflect the physical reali-
ties of the ERCOT electric system. Except as otherwise directed by the
commission, ERCOT shall determine the market clearing prices of en-
ergy and other ancillary services that it procures through auctions and
the congestion rents that it charges or credits, using economic concepts
and principles such as: shadow price of a constraint, marginal cost pric-
ing, and maximizing the sum of consumer and producer surplus.

(b) Bilateral markets and default provision of energy and an-
cillary capacity services. ERCOT shall permit market participants to
self-arrange (self-schedule or bilaterally contract for) energy and an-
cillary capacity services, except to the extent that doing so would ad-
versely impact ERCOT’s ability to maintain reliability. To the extent
that a market participant does not self-arrange the energy and ancillary
capacity services necessary to meet its obligations or to the extent that
ERCOT determines that the market participant’s self-arranged ancil-
lary services will not be delivered, ERCOT shall procure energy and
ancillary capacity services on behalf of the market participant to cover
the shortfall and charge the market participant for the services provided.

(c) Day-ahead energy market. ERCOT shall operate a volun-
tary day-ahead energy market, either directly or through contract.

(d) Adequacy of operational information. ERCOT shall re-
quire resource-specific bid curves for energy and ancillary capacity ser-
vices that it competitively procures in the day-ahead or operating day,
and ERCOT shall use these bid curves or ex-ante mitigated bid curves
to address market failure, as appropriate, in its operational decisions
and financial settlements.

(e) Congestion pricing.

(1) ERCOT shall directly assign all congestion rents to
those resources that caused the congestion.

(2) ERCOT shall be considered to have complied with
paragraph (1) of this subsection if it complies with this paragraph.
ERCOT shall settle each resource imbalance at its nodal locational
marginal price (LMP) calculated pursuant to subsection (f) of this
section; each load imbalance at its zonal price calculated pursuant to
subsection (h) of this section; and congestion rents on each scheduled
transaction for a resource and load pair at the difference between the
nodal LMP at the resource injection location calculated pursuant to
subsection (f) of this section and the zonal price at the load withdrawal
location calculated pursuant to subsection (h) of this section.

(f) Nodal energy prices for resources. ERCOT shall use nodal
energy prices for resources. Nodal energy prices for resources shall
be the locational marginal prices, consistent with subsection (e) of this
section, resulting from security-constrained, economic dispatch.

(g) Energy trading hubs. ERCOT shall provide information
for energy trading hubs by aggregating nodes and calculating an aver-
age price for each aggregation, for each financial settlement interval.

(h) Zonal energy prices for loads. ERCOT shall use zonal en-
ergy prices for loads that consist of an aggregation of either the individ-
ual load node energy prices within each zone or the individual resource
node energy prices within each zone. Individual load node or resource
node energy prices shall be the locational marginal prices, consistent
with subsection (e) of this section, resulting from security-constrained,
economic dispatch. ERCOT shall maintain stable zones and shall no-
tify market participants in advance of zonal boundary changes in order
that the market participants will have an appropriate amount of time to
adjust to the changes.

(i) Congestion rights. ERCOT shall provide congestion rev-
enue rights (CRRs), but shall not provide physical transmission rights.
ERCOT shall auction all CRRs, using a simultaneous combinatorial
auction, except as otherwise ordered by the commission for any preas-
signed CRRs approved by the commission. CRRs shall not be subject
to "use-it-or-lose-it" or "schedule-it-or-lose-it" restrictions and shall be
tradable.

(j) Pricing safeguards. ERCOT shall apply pricing safeguards
to protect against market failure, including market power abuse, con-
sistent with direction provided by the commission.
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(k) Simultaneous optimization of ancillary capacity services.
For ancillary capacity services that it competitively procures in the day-
ahead or operating day, ERCOT shall use simultaneous optimization
and shall set prices for each service to the corresponding shadow price.

(l) Multi-settlement system for procuring energy and ancillary
capacity services. For any energy and ancillary capacity services that
it competitively procures in the day-ahead or operating day, ERCOT
shall set a separate market clearing price for each procurement of a
particular service.

(m) Development and implementation. ERCOT shall use a
stakeholder process to develop a wholesale market design that com-
plies with this section. ERCOT shall also contract for an indepen-
dent cost-benefit analysis of options. These options may include an
option, or options, that would involve modification of the existing ER-
COT wholesale market design. For each of the options, the cost-benefit
analysis shall include the estimated net benefits of the option in com-
parison to the current market design. The cost-benefit analysis shall
be prepared with sufficient detail to provide the stakeholders and the
commission with the necessary information to modify or delete spe-
cific items or categories of expenses. The cost-benefit analysis shall be
filed by ERCOT by December 31, 2004. ERCOT shall also file with
the commission draft protocols that implement an option analyzed in
the independent cost-benefit analysis and draft energy load zones that
comply with subsection (h) of this section by March 18, 2005. ER-
COT shall fully implement the requirements of this section by October
1, 2006.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406481
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Effective date: November 18, 2004
Proposal publication date: September 17, 2004
For further information, please call: (512) 936-7223

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §§1.9 - 1.11, 1.13, 1.14

The Texas Board of Architectural Examiners adopts the repeal of
§1.9, pertaining to officers and employees; §1.10, pertaining to
committees; §1.11, pertaining to official seal; §1.13, pertaining
to Robert’s Rules of Order; and §1.14, pertaining to procedure
for addressing the board for Title 22, Chapter 1, Subchapter A,
as published in the July 9, 2004, issue of the Texas Register
(29 TexReg 6496). The repeal of these rules is being adopted
without changes and will not be republished.

The Board is adopting the repeal of these rules because the
Board is simultaneously adopting the creation of other rules that
will address the same subjects addressed by these rules in a new
Chapter 7 of Title 22 relating to the administration of the agency,
procedures relating to the operation of the Board, and the sched-
ule of fees charged for services rendered by the agency.

The repeal of these sections will avoid the duplication of these
rules in the proposed Title 22, Chapter 7 and prevent confu-
sion resulting from differences in the repealed rules and the new
adopted rules.

The board received no comments pertaining to the proposal to
repeal these sections.

The repeal of these sections is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406500
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER E. FEES
22 TAC §1.81

The Texas Board of Architectural Examiners adopts the repeal of
§1.81, pertaining to fees for Title 22, Chapter 1, Subchapter E,
as published in the July 9, 2004, issue of the Texas Register (29
TexReg 6497). The repeal of this rule is being adopted without
changes and will not be republished.

The Board is adopting the repeal of this rule because the Board
is simultaneously adopting an identical rule within new Chapter
7 which will include rules relating to agency administration and
Board procedures.

The repeal of this section will avoid the duplication of this rule in
the newly adopted Title 22, Chapter 7 relating to the administra-
tion and management of the agency and eliminates the need to
publish identical fee rules in three separate chapters relating to
the regulation of architecture, landscape architecture, and inte-
rior design.

The board received no comments pertaining to the proposal to
repeal this section.

The repeal of this section is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406501
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 3. LANDSCAPE ARCHITECTS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §§3.9 - 3.11, 3.13, 3.14

The Texas Board of Architectural Examiners adopts the repeal of
§3.9, pertaining to officers and employees; §3.10, pertaining to
committees; §3.11, pertaining to official seal; §3.13, pertaining
to Robert’s Rules of Order; and §3.14, pertaining to procedure
for addressing the board for Title 22, Chapter 3, Subchapter A,
as published in the July 9, 2004, issue of the Texas Register
(29 TexReg 6497). The repeal of these rules is being adopted
without changes and will not be republished.

The Board is adopting the repeal of these rules because the
Board is simultaneously adopting the creation of other rules that
will address the same subjects addressed by these rules in a new
Chapter 7 of Title 22 relating to the administration of the agency,
procedures relating to the operation of the Board, and the sched-
ule of fees charged for services rendered by the agency.

The repeal of these sections will avoid the duplication of these
rules in the proposed Title 22, Chapter 7 and prevent confu-
sion resulting from differences in the repealed rules and the new
adopted rules.

The board received no comments pertaining to the proposal to
repeal these sections.

The repeal of these sections is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406502
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER C. EXAMINATION
22 TAC §3.42

The Texas Board of Architectural Examiners adopts an amend-
ment to §3.42, pertaining to the administration and scoring of the
landscape architect registration examination for Title 22, Chap-
ter 3, Subchapter C, as published in the July 9, 2004, issue of the
Texas Register (29 TexReg 6497). The section is being adopted
without changes and the text will not be republished.

The amended section conforms the rule to changes made by
the examination provider in the scheduling of the examination
and the manner in which the examination is to be administered.
The rule currently states that the examination will be adminis-
tered by the Board twice annually. Under the Board’s contract
with the Council of Landscape Architectural Registration Boards,
the organization that sells the examination to the Board, the en-
tire examination will no longer be administered twice per year.
Pursuant to the contract, the Board will administer one portion
of the examination twice per year and the Council, under con-
tract with the Board, will administer a multiple choice portion of
the examination via computer on a separate date at test centers.
Under the contract, a candidate will have the option of select-
ing one of several dates to sit for the multiple choice portion of
the examination. The amendment to the rule deletes deadlines
applicable to the former procedures for administering the exami-
nation. Pursuant to the amendment, the deadline for applying to
take a portion of the examination is four months prior to the ear-
liest date upon which the examinee would be able to sit for that
portion of the examination. The amendment deletes a require-
ment that candidates present an identification card that currently
is provided to candidates for admission to the examination. The
Council will no longer issue the identification cards. The amend-
ment requires the presentation of an official form of identification
bearing a recent photograph of the candidate in order for the can-
didate to gain admission to the examination. The amendment
also deletes a provision that allows a candidate to review his or
her examination after receiving the results of the examination.
Pursuant to the contract with the examination provider, a portion
of the examination will be administered on computers. There
will be no copy of that portion of the examination on paper that
may be reviewed. It is likely that the entire examination will be
administered on computer in the future and that no record of the
examination will exist on paper that may be reviewed. Therefore,
the amendment deletes from the rule the provision for reviewing
the examination.

The board received no comments pertaining to the proposal to
adopt this section.

The amendment is adopted pursuant to Section 1052.153 of the
Tex. Occupations Code Annotated ch. 1052, which requires the
Board to prescribe the scope of the examination to receive a
certificate of registration as a landscape architect, and to ap-
prove the examination, and to administer the examination. The
amendment is also adopted pursuant to Section 1051.202 of the
Tex. Occupations Code Annotated ch. 1051 which grants to
the Board general authority to adopt rules to administer laws en-
forced by the Board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406503
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Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER E. FEES
22 TAC §3.81

The Texas Board of Architectural Examiners adopts the repeal of
§3.81, pertaining to fees for Title 22, Chapter 3, Subchapter E,
as published in the July 9, 2004, issue of the Texas Register (29
TexReg 6499). The repeal of this rule is being adopted without
changes and will not be republished.

The Board is adopting the repeal of this rule because the Board
is simultaneously adopting an identical rule within new Chapter
7 which will include rules relating to agency administration and
Board procedures.

The repeal of this section will avoid the duplication of this rule in
the newly adopted Title 22, Chapter 7 relating to the administra-
tion and management of the agency and eliminates the need to
publish identical fee rules in three separate chapters relating to
the regulation of architecture, landscape architecture, and inte-
rior design.

The board received no comments pertaining to the proposal to
repeal this section.

The repeal of this section is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406504
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 5. INTERIOR DESIGNERS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §§5.9 - 5.11, 5.13, 5.14

The Texas Board of Architectural Examiners adopts the repeal of
§5.9, pertaining to officers and employees; §5.10, pertaining to
committees; §5.11, pertaining to official seal; §5.13, pertaining
to Robert’s Rules of Order; and §5.14, pertaining to procedure
for addressing the board for Title 22, Chapter 5, Subchapter A,
as published in the July 9, 2004, issue of the Texas Register

(29 TexReg 6499). The repeal of these rules is being adopted
without changes and will not be republished.

The Board is adopting the repeal of these rules because the
Board is simultaneously adopting the creation of other rules that
will address the same subjects addressed by these rules in a new
Chapter 7 of Title 22 relating to the administration of the agency,
procedures relating to the operation of the Board, and the sched-
ule of fees charged for services rendered by the agency.

The repeal of these sections will avoid the duplication of these
rules in the proposed Title 22, Chapter 7 and prevent confu-
sion resulting from differences in the repealed rules and the new
adopted rules.

The board received no comments pertaining to the proposal to
repeal these sections.

The repeal of these sections is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406505
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER E. FEES
22 TAC §5.91

The Texas Board of Architectural Examiners adopts the repeal of
§5.91, pertaining to fees for Title 22, Chapter 5, Subchapter E,
as published in the July 9, 2004, issue of the Texas Register (29
TexReg 6500). The repeal of this rule is being adopted without
changes and will not be republished.

The Board is adopting the repeal of this rule because the Board
is simultaneously adopting an identical rule within new Chapter
7 which will include rules relating to agency administration and
Board procedures.

The repeal of this section will avoid the duplication of this rule in
the newly adopted Title 22, Chapter 7 relating to the administra-
tion and management of the agency and eliminates the need to
publish identical fee rules in three separate chapters relating to
the regulation of architecture, landscape architecture, and inte-
rior design.

The board received no comments pertaining to the proposal to
repeal this section.

The repeal of this section is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
grants to the Board general authority to adopt rules as needed
to administer the laws under the Board’s jurisdiction.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406506
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 7. ADMINISTRATION
22 TAC §§7.1 - 7.10

The Texas Board of Architectural Examiners adopts new §§7.1
- 7.10, of Title 22, Chapter 7, pertaining to the administration of
Board meetings, agency operations, and the schedule of fees
imposed for services rendered by the Board. Sections 7.2, 7.4,
7.8, and 7.10 are being adopted with changes to the text as pub-
lished in the July 9, 2004, issue of the Texas Register (29 TexReg
6500). Sections 7.1, 7.3, 7.5 - 7.7, and 7.9, are being adopted
without changes to the text as proposed and will not be repub-
lished.

Chapter 7 includes new rules to replace rules that currently
appear in Chapter 1, "Architects," Chapter 3, "Landscape Archi-
tects," and Chapter 5, "Interior Designers," of Title 22. These
rules do not apply directly to the regulation of architecture,
landscape architecture, and interior design in that they address
agency operations or the conduct of Board meetings. Chapter
7 consolidates the rules and simultaneously repeals them from
Chapters 1, 3, and 5. Chapter 7 also includes new rules that
currently do not appear in Chapter 1, Chapter 3, or Chapter 5 to
implement legislation enacted by the 78th Legislature, Regular
Session.

Rule 7.1 restates the statutory requirement that the Chairman
of the Board be appointed by the Governor, and that the Board
shall elect a Vice-Chairman and a Secretary-Treasurer. Rule 7.1
also requires the Board to employ an Executive Director to hire
and manage staff at the Board’s office. The rule requires the
Board to establish an annual budget and to follow the rules of the
Texas Building and Procurement Commission relating to Histori-
cally Underutilized Businesses. Rule 7.1 includes the substance
of current Rules 1.9, 3.9, and 5.9 which will be repealed.

Rule 7.2 implements a policy to separate the responsibilities of
the Board from the responsibilities of the Executive Director and
staff of the Board. Rule 7.2 specifies that the Board’s policymak-
ing responsibilities include adopting rules, disciplining persons
registered by the Board, and exercising other powers delegated
by the Legislature. Rule 7.2 lists the management responsibili-
ties of the Executive Director, including the responsibility for em-
ploying and managing staff, fulfilling the administrative require-
ments of agency regulations, issuing subpoenas as part of in-
vestigations, and procuring services and materials as required to
manage the agency. Rule 7.2 does not include the substance of
any pre-existing rule. Changes to new rule 7.2 as proposed add
the following to the list of responsibilities of the Board: setting

a job description for the Executive Director, and "other respon-
sibilities stipulated by law." The rule as proposed also deletes
a reference to the staff of the Board so that the responsibilities
listed for the Executive Director are solely those of the Executive
Director. The rule was also changed to specify that the Exec-
utive Director’s responsibilities include those necessary to fulfill
duties delegated by the Board or the Chairman to the Executive
Director and any other responsibilities that are stipulated by law.

Rule 7.3 allows the Chairman of the Board to appoint committees
of the Board necessary to conduct the business of the Board.
Rule 7.3 is identical to current Rules 1.10, 3.10, and 5.10 which
will be repealed.

Rule 7.4 adopts an official seal of the Board and includes a de-
scription the official seal. Rule 7.4 includes the substance of
Rules 1.11, 3.11, and 5.11 but also includes a more detailed
description of the seal. Rules 1.11, 3.11, and 5.11 will be re-
pealed and replaced by Rule 7. Changes to new rule 7.4 as
proposed add a statement that the Board’s seal should not be
confused with the professional seals to be used by architects,
landscape architects, and interior designers. The Board adopted
the change out of concern that its registrants may mistake the
Board’s seal for the seal they are to affix to completed construc-
tion documents. In addition, the Board amended the proposed
rule to include an image of the official seal of the Board.

Rule 7.5 requires the Board to use Robert’s Rules of Order in
conducting meetings of the Board, except where the law requires
otherwise. Rule 7.5 is identical to current Rules 1.13, 3.13, and
5.13, which will be repealed and replaced by Rule 7.5.

Rule 7.6 specifies procedures for addressing the board. Rule
7.6 requires the Board to include "Public Comment" as a topic
on the agenda for each Board meeting. The rule limits each
presentation by a member of the public to five minutes unless
the Board extends the period for the presentation. The rule limits
the Board’s responses to, and deliberations upon, inquiries on
matters not on the agenda in accordance with the Texas Open
Meetings Act. Rule 7.6 is identical to current Rules 1.14, 3.14,
and 5.14 which will be repealed and replaced by Rule 7.6.

Rule 7.7 implements procedures for the Board to engage in ne-
gotiated rulemaking pursuant to a requirement enacted by the
78th Legislature, Regular Session. Rule 7.7 specifies the pro-
cedure for a person to petition the Board to adopt a new rule or
to amend an existing Rule. The Rule allows the Board to uti-
lize the methods specified in Chapter 2008, Texas Government
Code, for negotiating the substance of a rule. The Rule prohibits
the Board from negotiating a rule that is outside the statutory au-
thority of the Board. The substance of Rule 7.7 does not exist in
a current rule.

Rule 7.8 implements a policy that encourages the use of alter-
native dispute resolution procedures for early resolution and set-
tlement of the Board’s disciplinary cases and internal personnel
disputes, pursuant to a requirement enacted by the 78th Legis-
lature, Regular Session. Rule 7.8 requires the Executive Direc-
tor to designate at least one employee to serve as the alterna-
tive dispute resolution coordinator and specifies the role of the
coordinator. Rule 7.8 also allows any party to a dispute to re-
quest resolution through any manner specified Chapter 154 of
Tex. Civil Practices and Remedies Code Annotated relating to
alternative dispute resolution in civil actions. The Rule allows
for the allocation of the costs of alternative dispute resolution.
Under the Rule, any agreement that purports to bind the Board
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would be subject to the approval of the Board at a meeting sub-
ject to the Texas Open Meetings Act. The Rule states that any
records arising from alternative dispute resolution would be sub-
ject to the Texas Public Information Act. Changes to new rule
7.8 as proposed allow parties to alternative dispute resolution to
follow guidelines established by the State Office of Administra-
tive Hearings. The proposed rule was also changed to allow the
third-party mediator, moderator, arbitrator, or ombudsman to al-
locate the costs of alternative dispute resolution in the absence
of an agreement between the parties regarding cost allocation.
The proposed rule was also amended to strike a provision that
imposed the cost of the third-party mediator, moderator, arbi-
trator, or ombudsman upon the party who requested alternative
dispute resolution. The stricken language also would have re-
quired the party who requested alternative dispute resolution to
bear his or her own costs arising from alternative dispute reso-
lution.

Rule 7.9 implements a procedure for contractors and prospec-
tive contractors who seek to contract with the agency to protest
procurement decisions made by the agency. The Board is re-
quired to adopt a procurement protest procedure that is modeled
upon the protest procedure adopted by the Texas Building and
Procurement Commission, pursuant to Section 2155.076 of Tex.
Government Code Annotated ch. 2155. Under the procedure, a
protesting contractor or prospective contractor may file a protest
with the procurement director, may appeal the procurement di-
rector’s decision to the Executive Director, and may appeal the
Executive Director’s determination to the Board. The Board’s
decision is the final action on the protest. The agency will be re-
quired to cease the procurement process upon the timely filing of
the protest, unless the Executive Director determines in writing
that the procurement without delay is in the best interests of the
state. The Rule specifies the deadline for filing the protest, the
parties who must be issued notice of the protest, and the con-
tents of the written protest.

Rule 7.10 specifies a schedule of fees for various services ren-
dered by the Board. Rule 7.10 and all the fees listed in the rule
are identical to current Rules 1.81, 3.81, and 5.91, which will be
repealed and replace by Rule 7.10. Changes to new rule 7.10 as
proposed modify the rule to include a warning that failure to pay
a registration renewal fee will result in the automatic cancellation
of registration by operation of law. A footnote in the schedule of
fees was amended to include an explanation that the initial ar-
chitectural registration fee does not include a $200 professional
fee which is imposed upon the renewal of architectural registra-
tion. The Board amended the proposed rule to allow for the ac-
ceptance of a delivery service receipt of a delivery service other
than the U.S. Postal Service as evidence of the timely payment
of a fee. The rule was also amended to clarify that "other penal-
ties" as well as late fees accrue when a fee is paid by a check
drawn upon a bank that refuses to honor the check. The ref-
erence to "other penalties" includes the eventual cancellation of
registration pursuant to Section 1051.353(d), Tex. Occupations
Code Annotated ch. 1051.

The Board received one comment pertaining to the proposal to
adopt rules 7.1 through 7.10. A person objected to a subsec-
tion within Rule 7.10 which states that the Board cannot accept
cash as payment for any fee. The commentator expressed the
opinion that federal law requires the Board to accept cash, not-
ing that currency includes the statement that it is legal tender
for "all debts public and private." The substance of the provision
that is the subject of the comment has existed in one form or
another since at least 1990. The Board declined to modify this

provision within the proposed rule. There is a risk to mailing or
otherwise delivering cash to the Board. Receipt of payments by
check diminishes the risk of theft and creates a verifiable record
of payment. Finally, the trust company that maintains the Board’s
accounts will not accept cash.

New Rule 7.1 is adopted pursuant to Section 1051.107 of Tex.
Occupations Code Annotated ch. 1051, which provides that the
Governor shall designate a member of the Board to serve as the
presiding officer and that the Board shall elect an assistant pre-
siding officer and a secretary-treasurer; Section 6(a) of Article
8930 of Tex. Civil Statutes Annotated which requires the Board
to adopt an annual budget; and Section 2161.003 of Tex. Gov-
ernment Code Annotated which requires the agency to adopt
the rules of the Texas Building and Procurement Commission
regarding Historically Underutilized Businesses as its own rules.
New Rule 7.2 is adopted pursuant to Section 1051.153 of Tex.
Occupations Code Annotated ch. 1051 which requires the Board
to develop and implement a policy separating the policymak-
ing functions of the Board from the management functions of
the Board’s staff. New Rule 7.3 is adopted pursuant to Section
1051.202 of Tex. Occupations Code Annotated ch. 1051 which
provides the Board with general authority to adopt rules neces-
sary to the administration of its statutory responsibilities. New
Rule 7.4 is adopted pursuant to Section 1051.206 of Tex. Occu-
pations Code Annotated ch. 1051 which requires the Board to
adopt an official seal for use on official documents and specifies
certain mandatory details of the seal. New Rule 7.5 is adopted
pursuant to Section 1051.202 of Tex. Occupations Code Anno-
tated ch. 1051 with provides the Board with general authority to
adopt rules necessary to the administration of its statutory du-
ties. New Rule 7.6 is adopted pursuant to Section 1051.254 of
Tex. Occupations Code Annotated ch. 1051, which requires the
Board to develop and implement policies that provide the public
a reasonable opportunity to appear before the Board and speak
on any issue under the Board’s jurisdiction; and under Section
551.042 of Tex. Government Code Annotated ch. 551, which
allows a person to petition the Board for the adoption of rules.
New Rule 7.7 is adopted pursuant to Section 1051.211(a)(1) of
Tex. Occupations Code Annotated ch. 1051, which requires
the Board to implement a policy to encourage the use of ne-
gotiated rulemaking in the adoption of Board rules. New Rule
7.8 is adopted pursuant to Section 1051.211(a)(2), (b), and (c)
of Tex. Occupations Code Annotated ch. 1051, which requires
the Board to implement a policy to encourage the use of alter-
native dispute resolution procedures to assist in the resolution
of internal and external disputes under the Board’s jurisdiction;
to conform to the extent possible to certain guidelines; and to
appoint an alternative dispute resolution coordinator. New Rule
7.9 is adopted pursuant to Section 2155.076 of Tex. Govern-
ment Code Annotated ch. 2155, which requires the Board to
adopt procedures for contractors and other interested parties
to protest a procurement decision made by the Board. New
Rule 7.10 is adopted pursuant to Sections 1051.351, 1051.354,
1051.355, 1051.357, 1051.403, 1051.651, 1051.652, 1052.054,
1052.0541, 1053.052, and 1053.0521 of Tex. Occupations Code
Annotated ch. 1051, ch. 1052, and ch. 1053, which allows the
Board to charge a fee for the annual renewal of registrations of
architects, landscape architects, and interior designers; provides
an exemption from the fee for military personnel on active duty;
allows the Board to charge an annual renewal fee for a registra-
tion on inactive status and an administrative fee to reactivate an
inactive registration; allows the Board to charge a fee to archi-
tects whose registration is on emeritus status; allows the Board
to charge a fee for reinstatement of registration after its denial,

29 TexReg 10510 November 12, 2004 Texas Register



revocation, or suspension; allows the Board to charge a fee to ar-
chitects to fund architectural examination fee scholarships; and
allows the Board to set a fee for a Board action involving an ad-
ministrative expense in an amount that is reasonable and nec-
essary to cover the cost of the administrative expense. The new
rules are also adopted pursuant to Section [1051.202] of Tex.
Occupations Code Annotated ch. [1051], which provides the
Board with general authority to promulgate rules necessary to
the administration of its statutory responsibilities.

§7.2. Division of Responsibilities.

(a) It is the Board’s policy to maintain separation between the
policymaking responsibilities of the Board and the management re-
sponsibilities of the executive director and the staff of the Board.

(b) The Board has the duty to exercise the legal authority del-
egated to it by the Legislature. The Board’s responsibilities are:

(1) the adoption of rules interpreting and implementing the
Board’s enabling legislation and other statutes that vests legislative au-
thority in the Board;

(2) disciplining Registrants according to statute;

(3) imposing administrative penalties on unregistered per-
sons pursuant to law;

(4) bringing an action to enjoin a violation of the laws and
rules enforced by the Board or to enforce a subpoena issued by the
executive director;

(5) addressing issues that relate to regulation of the profes-
sions under the Board’s jurisdiction;

(6) employing an executive director, evaluating the perfor-
mance of the executive director, and setting a job description and com-
pensation for the executive director; and

(7) such other responsibilities stipulated by law.

(c) The executive director is responsible for carrying out the
business of the Board and the ministerial functions in implementing
and enforcing the law. The responsibilities of the executive director
are:

(1) employing, directing, evaluating the performance of,
and setting compensation for the staff;

(2) directing the administrative functions in regulating the
professions under the Board’s jurisdiction, including the processing of
applications for registration by the Board, monitoring of continuing
education of Registrants, investigating alleged violations of the law en-
forced by the Board, recommending enforcement action to the Board,
receiving and accounting for administrative fees and penalties, and all
other management responsibilities;

(3) issuing subpoenas to compel the production of infor-
mation relevant to the investigation of an alleged violation of the laws
enforced by the Board;

(4) contracting for services and materials necessary to ful-
fill the requirements of the law as implemented by the Board;

(5) providing administrative support and information to the
Board as required for the Board to fulfill its policymaking responsibil-
ities;

(6) such other responsibilities that are necessary to fulfill
duties delegated by the Board or the Chairman; and

(7) such other responsibilities stipulated by law.

§7.4. Official Seal.

The Board’s official seal includes a border of two concentric circles
around a five-pointed star, the outer circle resembling a rope and the
inner circle resembling a chain. The words "Texas Board of Archi-
tectural Examiners" shall appear within the border between the two
circles. This seal should not be confused with the seal to be affixed to
documents by an architect, landscape architect, and an interior designer
pursuant to §1.101, §3.101, and §5.111, respectively. The following is
the official seal of the Board:
Figure: 22 TAC §7.4

§7.8. Alternative Dispute Resolution.
(a) It is the Board’s policy to encourage the resolution and

early settlement of all disputed matters, internal and external, through
voluntary settlement procedures.

(b) The executive director shall designate at least one
employee of the Board to serve as the Board’s alternative dispute
resolution coordinator to:

(1) coordinate the implementation of the Board’s alterna-
tive dispute resolution policies;

(2) serve as a resource for any training needed to imple-
ment the procedures for negotiated rule-making or alternative dispute
resolution; and

(3) collect data concerning the effectiveness of these pro-
cedures, as implemented by the Board.

(c) The Board, a respondent, the executive director, or any
other party involved in an internal or external disputed matter may re-
quest that the matter be resolved through any manner of alternative dis-
pute resolution specified in Chapter 154, Civil Practice and Remedies
Code, including mediation, arbitration, and moderated settlement con-
ferences, or through the appointment of an ombudsman. The parties
may agree to follow the guidelines established by the State Office of
Administrative Hearings relating to alternative dispute resolution, to
the extent possible.

(d) The allocation of the costs of alternative dispute resolution
is subject to negotiation and agreement between the parties. In the ab-
sence of an agreement, the costs of alternative dispute resolution shall
be allocated by the third-party mediator, moderator, arbitrator, or om-
budsman.

(e) Any resolution reached as a result of an alternative dispute
resolution procedure is intended to be through the voluntary agreement
of the parties. Any resolution that purports to bind the Board must be
approved by the Board at a meeting subject to the Texas Open Meetings
Act, Chapter 551, Government Code.

(f) The Board is subject to the Texas Public Information Act,
Chapter 552, Government Code. Any written record, communication,
or other material is confidential only to the extent provided by law and
subject to the exemptions provided in that Act.

§7.10. Fees--General.
(a) FAILURE TO TIMELY PAY A REGISTRATION RE-

NEWAL WILL RESULT IN THE AUTOMATIC CANCELLATION
OF REGISTRATION BY OPERATION OF LAW.

(b) In addition to any fees established elsewhere in these rules,
by the Act, or by another provision of Texas law, the following fees
shall apply to services provided by the Board:
Figure: 22 TAC §7.10(b)

(c) The Board cannot accept cash as payment for any fee.

(d) An official postmark from the U.S. Postal Service or other
delivery service receipt may be presented to the Board to demonstrate
the timely payment of any fee.
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(e) If a check is submitted to the Board to pay a fee and the
bank upon which the check is drawn refuses to pay the check, the fee
shall be considered unpaid and any applicable late fees or other penal-
ties accrue. The Board shall impose a processing fee for any check that
is returned unpaid by the bank upon which the check is drawn.

(f) A Registrant who is in Good Standing or was in Good
Standing at the time the Registrant entered into military service shall
be exempt from the payment of any fee during any period of active
duty service in the U. S. military. The exemption under this subsection
shall continue through the remainder of the fiscal year during which
the Registrant’s active duty status expires.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406499
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: November 21, 2004
Proposal publication date: July 9, 2004
For further information, please call: (512) 305-8535

♦ ♦ ♦
PART 4. TEXAS COSMETOLOGY
COMMISSION

CHAPTER 89. GENERAL RULES AND
REGULATIONS
22 TAC §89.76

The Texas Cosmetology Commission adopts the repeal of
§89.76, concerning minimum requirements for cosmetology
school separate facilities as was published in the August 13,
2004, issue of the Texas Register (29 TexReg 7861).

No comments were received.

The repeal is adopted under Texas Occupations Code, Chapter
1602, §1602.151, which provides the Commission with the au-
thority to "adopt rules consistent with this chapter", to protect the
public’s health and safety. There are no other statutes affected
by this rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406485
Antoinette Humphrey
Executive Director
Texas Cosmetology Commission
Effective date: November 18, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 380-7606

♦ ♦ ♦
PART 30. TEXAS STATE BOARD
OF EXAMINERS OF PROFESSIONAL
COUNSELORS

CHAPTER 681. PROFESSIONAL
COUNSELORS
The Texas State Board of Examiners of Professional Coun-
selors (board) adopts amendments to §§681.2, 681.14, 681.41
- 681.42, 681.45, 681.72, 681.83, 681.91, 681.93, 681.101,
681.121, 681.125, 681.141 - 681.142, 681.147, 681.165, and
681.168 and new §681.171, concerning the licensing and
regulation of professional counselors. Section 681.147 is
adopted with changes to the proposed text as published in the
August 6, 2004, issue of the Texas Register (29 TexReg 7637).
Sections 681.2, 681.14, 681.41 - 681.42, 681.45, 681.72,
681.83, 681.91, 681.93, 681.101, 681.121, 681.125, 681.141
- 681.142, 681.165, 681.168 and 681.171 are adopted without
changes, and the sections will not be republished.

Specifically, the amendments cover definitions, additional
fees collected, dual relationships, application requirements,
examination time frame, bi-annual renewals, and emergency
suspension. The new §§681.168 covers the surrendering of
a license. The new §681.171 covers Senate Bill 161, 78th
Legislature, 2003, which amends Occupations Code, Chapter
503, relating to emergency suspensions and administrative
penalties.

The amendments are necessary to implement House Bill
2985, 78th Legislature, 2003, which requires the Texas State
Board of Examiners of Professional Counselors to assess
and collect fees to fund the Office of Patient Protection within
the Texas Health Professions Council, and Senate Bill 1152,
78th Legislature, Regular Session, which amends Government
Code, Chapter 2054, directing all Department of State Health
Services administered licensing programs to participate in
Texas Online. The licensing fee amendments are required as
a result of revisions to the Health and Safety Code, §§12.0111
and 12.0112, pursuant to House Bill 2292, 78th Legislature,
2003.

One comment was received during the public comment period.

The commenter commended the board for establishing a rule
that defined a non-counseling related field, §681.2(9). The com-
menter feels that in absence of statutory change, this amend-
ment is an important improvement in determining what can be
accepted as being counseling related.

The board agrees. No change was made as a result of the com-
ment.

The commenter also commended the board for the amendment
to board rule §681.42 on clarifying what is not considered a de-
fense associated with sexual misconduct.

The board agrees. No change was made as a result of the com-
ment.

The board made the following changes to correct punctuation
due to the deletion of a statement.

Change: Concerning §681.147(4), the word "and" was added at
the end of the paragraph. Also, a "semicolon" and the word "and"
was deleted and a "period" was added at the end of §681.147(5).
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SUBCHAPTER A. THE BOARD
22 TAC §681.2, §681.14

The amendments are adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Examin-
ers of Professional Counselors with the authority to adopt rules
concerning the regulation of licensure of professional counselors
that are reasonably necessary to properly perform its duties un-
der this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406561
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER C. CODE OF ETHICS
22 TAC §§681.41, 681.42, 681.45

The amendments are adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Examin-
ers of Professional Counselors with the authority to adopt rules
concerning the regulation of licensure of professional counselors
that are reasonably necessary to properly perform its duties un-
der this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406562
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER D. APPLICATION
PROCEDURES
22 TAC §681.72

The amendment is adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Exam-
iners of Professional Counselors with the authority to adopt
rules concerning the regulation of licensure of professional
counselors that are reasonably necessary to properly perform
its duties under this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406563
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER E. ACADEMIC REQUIRE-
MENTS FOR EXAMINATION AND LICENSURE
22 TAC §681.83

The amendment is adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Exam-
iners of Professional Counselors with the authority to adopt
rules concerning the regulation of licensure of professional
counselors that are reasonably necessary to properly perform
its duties under this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406564
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER F. EXPERIENCE
REQUIREMENTS FOR EXAMINATION
AND LICENSURE
22 TAC §681.91, §681.93

The amendments are adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Examin-
ers of Professional Counselors with the authority to adopt rules
concerning the regulation of licensure of professional counselors
that are reasonably necessary to properly perform its duties un-
der this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.
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TRD-200406565
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER G. LICENSURE EXAMINA-
TIONS
22 TAC §681.101

The amendment is adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Exam-
iners of Professional Counselors with the authority to adopt
rules concerning the regulation of licensure of professional
counselors that are reasonably necessary to properly perform
its duties under this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406566
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER I. REGULAR LICENSE
RENEWAL; INACTIVE AND RETIREMENT
STATUS
22 TAC §681.121, §681.125

The amendments are adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Examin-
ers of Professional Counselors with the authority to adopt rules
concerning the regulation of licensure of professional counselors
that are reasonably necessary to properly perform its duties un-
der this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406567

Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER J. CONTINUING EDUCATION
REQUIREMENTS
22 TAC §§681.141, 681.142, 681.147

The amendments are adopted under Texas Occupations Code,
Chapter 503, which provides the Texas State Board of Examin-
ers of Professional Counselors with the authority to adopt rules
concerning the regulation of licensure of professional counselors
that are reasonably necessary to properly perform its duties un-
der this Act.

§681.147. Activities Unacceptable as Continuing Education.

The board will not give continuing education credit to a licensee for:

(1) education incidental to the regular professional activi-
ties of a counselor such as learning occurring from experience or re-
search;

(2) organizational activity such as serving on committees
or councils or as an officer in a professional organization;

(3) meetings and activities not related to the practice of pro-
fessional counseling which are required as a part of one’s job;

(4) teaching or consultation which is part of one’s employ-
ment; and

(5) an experience which does not fit the types of acceptable
continuing education in §681.142 of this title (relating to Types of Ac-
ceptable Continuing Education).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406568
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER K. COMPLAINTS AND
VIOLATIONS
22 TAC §§681.165, 681.168, 681.171

The amendments and new section are adopted under Texas Oc-
cupations Code, Chapter 503, which provides the Texas State
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Board of Examiners of Professional Counselors with the author-
ity to adopt rules concerning the regulation of licensure of pro-
fessional counselors that are reasonably necessary to properly
perform its duties under this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406569
Judith Powell
Chairperson
Texas State Board of Examiners of Professional Counselors
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 111. CONTROL OF AIR
POLLUTION FROM VISIBLE EMISSIONS AND
PARTICULATE MATTER
SUBCHAPTER B. OUTDOOR BURNING
30 TAC §111.209

Texas Commission on Environmental Quality (commission)
adopts the amendment to §111.209. Section 111.209 is
adopted without change to the proposed text as published in
the May 28, 2004 issue of the Texas Register (29 TexReg 5276)
and will not be republished.

The amendment is being adopted as a revision to the Texas state
implementation plan, which will be submitted to the United States
Environmental Protection Agency (EPA).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

A bill from the 77th Legislature, 2001 amended Texas Occupa-
tions Code, §801.361, Disposal of Animal Remains and allowed
the burning of animal remains if the burning occurred in a county
with a population of less than 10,000, on property owned by the
veterinarian, and the veterinarian did not charge for disposal.
This bill did not allow the burning of associated medical waste.

This rulemaking implements a subsequent amendment to Texas
Occupations Code, §801.361. Senate Bill (SB) 216, 78th Leg-
islature, 2003, amended Texas Occupations Code, §801.361,
by allowing veterinarians to burn animal remains and associ-
ated medical waste. Associated medical waste includes: animal
waste, blood, gloves, sleeves, newspapers, and plastic bags,
but does not include sharps. SB 216 also changes the condi-
tions under which a veterinarian may burn waste. The adopted
amendment revises paragraph (3) by replacing the current lan-
guage with a reference to amended Texas Occupations Code,

§801.361. This provides an exception to the prohibition of out-
door burning by veterinarians in accordance with Texas Occupa-
tions Code, §801.361.

In compliance with House Bill 3061, 78th Legislature, 2003, this
rule was developed in cooperation with and was approved by the
Texas Animal Health Commission on May 25, 2004. The com-
mission simultaneously adopts in this issue of the Texas Register
an amendment to 30 TAC §330.4, Permit Required.

SECTION DISCUSSION

The amendment to §111.209, Exception for Disposal Fires, is
necessary to make commission rules consistent with the burn-
ing revisions provided by SB 216. The amendment revises para-
graph (3) by removing the current language and replacing it with
a reference to amended Texas Occupations Code, §801.361.
This amendment modifies the exception to the prohibition of out-
door burning relating to burning by veterinarians to make it con-
sistent with Texas Occupations Code, §801.361.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. The amend-
ment to §111.209 is only intended to make existing commission
rules consistent with the new legislative changes made to the
Texas Occupations Code, and the adopted rule does not ad-
versely affect in a material way the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. Therefore, the adopted
amendment does not qualify as a "major environmental rule."
Furthermore, the analysis required by Texas Government Code,
§2001.0225(c) does not apply because the rule does not meet
any of the four applicable requirements of a major environmen-
tal rule. The rule does not exceed a standard set by federal law,
exceed an express requirement of state law, exceed a require-
ment of a delegation agreement, or adopt a rule solely under the
general powers of the agency. The rule is adopted specifically
to make commission rules consistent with SB 216 and does not
exceed the requirements of that bill.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the rule and performed an assess-
ment of whether the rule constitutes a takings under Texas
Government Code, Chapter 2007. The specific purpose of the
adopted rule is to make existing commission rules consistent
with the new legislative changes made to the Texas Occupations
Code by SB 216. The rule substantially advances this purpose
by replacing existing language with a reference to the Texas
Occupations Code as amended by SB 216. Promulgation and
enforcement of the adopted rule is neither a statutory nor a
constitutional taking of private real property. Specifically, the
rule does not affect private real property rights because it does
not burden, restrict, or limit an owner’s property rights that
would otherwise exist in the absence of the regulation. The rule
actually expands the allowable uses of a veterinarian’s private
real property except those veterinarians in a municipality that
is within a county of 10,000 or fewer people. The adopted
rule does not meet the definition of a takings under Texas
Government Code, §2007.002(5).

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
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The commission reviewed the rulemaking and found that the
adopted rule is subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act,
Texas Natural Resources Code, §§33.201 et seq., and, there-
fore, must be consistent with all applicable CMP goals and poli-
cies. The commission conducted a consistency determination
for the adopted rule in accordance with Coastal Coordination Act
Implementation Rules, 31 TAC §505.22 and found that the rule-
making is consistent with the applicable CMP goals and policies.

The CMP goals applicable to the rule include: to protect, pre-
serve, restore, and enhance the diversity, quality, quantity, func-
tions, and values of coastal natural resource areas; to ensure
sound management of all coastal resources by allowing for com-
patible economic development and multiple human uses of the
coastal zone; to ensure and enhance planned public access to
and enjoyment of the coastal zone in a manner that is compatible
with private property rights and other uses of the coastal zone;
and to balance these competing interests.

CMP policy applicable to the rule is 31 TAC §501.14(q), which
states that commission rules under Texas Health and Safety
Code, Chapter 382, governing emissions of air pollutants, shall
comply with regulations in Code of Federal Regulations, Title
40, adopted in accordance with Clean Air Act, 42 United States
Code Annotated, §§7401, et seq., to protect and enhance
air quality in the coastal area so as to protect coastal natural
resources areas and promote the public health, safety, and
welfare.

Promulgation and enforcement of the rule does not violate or ex-
ceed any standards identified in the applicable CMP goals and
policies. The adopted rule is consistent with these CMP goals
and policies. The rule does not create or have a direct or signif-
icant adverse effect on any coastal natural resource areas.

PUBLIC COMMENT

The commission conducted a public hearing on the rulemaking
on June 24, 2004, in Austin. The Texas Veterinary Medical As-
sociation (TVMA) commented at the hearing. During the public
comment period, which closed on June 28, 2004, the commis-
sion received written comments from TVMA, EPA, and Senator
Judith Zaffirini. EPA stated no objection to the proposed amend-
ment to §111.209, TVMA stated support of the changes to Chap-
ter 111, while Senator Zaffirini only commented on the amend-
ment to §330.4.

RESPONSE TO COMMENTS

Comment

TVMA stated support of the changes to Chapter 111. EPA stated
no objection to the amendment to §111.209 as a revision to the
SIP and noted that the revisions in this rulemaking reference
Texas Occupational Code, §801.361, which will be included by
reference in the SIP revision.

Response

The commission appreciates these comments.

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission the authority to de-
velop a comprehensive plan for the state’s air; §382.017, which
authorizes the commission to adopt rules consistent with the

policy and purposes of the TCAA; §382.018, which authorizes
the commission to control outdoor burning; and §382.085,
which prohibits unauthorized air emissions; and Texas Water
Code, §5.103, which authorizes the commission to adopt rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406487
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER I. NON-ROAD ENGINES
DIVISION 6. LAWN SERVICE EQUIPMENT
OPERATING RESTRICTIONS
30 TAC §114.452, §114.459

The Texas Commission on Environmental Quality (commission)
adopts the repeal of §114.452 and §114.459. Sections 114.452
and 114.459 are adopted without changes as published in the
June 11, 2004 issue of the Texas Register (29 TexReg 5736).

Repealed §114.452 and §114.459 and the corresponding revi-
sions to the state implementation plan (SIP) will be submitted to
the United States Environmental Protection Agency (EPA) as a
revision to the SIP.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED REPEALS

The Houston/Galveston/Brazoria (HGB) ozone nonattainment
area is classified as Severe-17 under the Federal Clean Air Act
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.), and therefore, is required to attain the one-hour ozone
standard of 0.12 parts per million by November 15, 2007. The
HGB area, defined by Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Liberty, Montgomery, and Waller Counties, has
developed a demonstration of attainment in accordance with
42 USC, §7410. The most relative HGB SIP revisions to date
are the December 2000 one-hour ozone standard attainment
demonstration, the September 2001 follow-up revision, and the
December 2002 nitrogen oxides (NO

x
)/highly-reactive volatile

organic compound (HRVOC) revision.

This process has proven to be challenging due to the magnitude
of reductions needed for attainment. The emission reduction re-
quirements included as part of the December 2000 SIP revision
represent substantial, intensive efforts on the part of stakeholder
coalitions in the HGB area to address ozone. These coalitions,
which include local governmental entities, elected officials, envi-
ronmental groups, industry, consultants, and the public, worked
diligently with EPA and the commission to identify and quantify
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control strategy measures for the HGB attainment demonstra-
tion.

December 2000

The December 2000 SIP revision contains rules and photochem-
ical modeling analyses in support of the HGB area ozone at-
tainment demonstration. The majority of the emissions reduc-
tions identified in this revision were from a 90% reduction in point
source NO

x
. The modeling analysis also indicated a shortfall in

necessary NO
x

emissions, such that an additional 91 tons per
day (tpd) of NO

x
reductions were necessary for an approvable

attainment demonstration. In addition, the revision contained
post-1999 rate of progress (ROP) plans for the milestone years
2002 and 2005 and for the attainment year 2007, and transporta-
tion conformity motor vehicle emission budgets (MVEBs) for NO

x

and volatile organic compounds (VOC). The SIP also contained
enforceable commitments to implement further measures in sup-
port of the HGB area attainment demonstration, as well as a
commitment to perform and submit a midcourse review.

September 2001

The September 2001 SIP revision for the HGB ozone nonattain-
ment area included the following elements: 1) corrections to the
ROP table/budget for the years 2002, 2005, and 2007 due to
a mathematical inconsistency; 2) incorporation of a change to
the idling restriction control strategy clarifying that the operator
of a rented or leased vehicle is responsible for compliance with
the requirements in situations where the operator of a leased
or rented vehicle is not employed by the owner of the vehicle
(The commission committed to making this change when the
rule was adopted in December 2000.); 3) incorporation of re-
visions to the clean diesel fuel rules to provide greater flexibility
in complying with the requirements of the rule while preserving
the emission reductions necessary to demonstrate attainment in
the HGB area; 4) incorporation of a stationary diesel engine rule
that was developed as a result of the state’s analysis of EPA’s
reasonably available control measures; 5) incorporation of re-
visions to the point source NO

x
rules; 6) incorporation of revi-

sions to the emissions cap and trade rules; 7) the removal of
the construction equipment operating restriction and the accel-
erated purchase requirement for Tier 2/3 heavy duty equipment;
8) the replacement of the Tier 2/3 rules with the Texas Emission
Reduction Plan (TERP) program; 9) the layout of the midcourse
review process, which details how the state will fulfill the com-
mitment to obtain the additional emission reductions necessary
to demonstrate attainment of the one-hour ozone standard in the
HGB area; and 10) replacement of 2007 ROP MVEBs to be con-
sistent with the attainment MVEBs.

As was discussed in the December 2000 revision, the modeling
resulted in a 141 parts per billion peak ozone level correlating
to a shortfall calculation of 91 tpd NO

x
equivalent. An additional

five tpd was added to the shortfall because the state could not
take credit for the NO

x
reductions associated with the diesel pull-

ahead strategy. The excess emissions from this strategy were
not included in the original emissions inventory. The gap control
measures adopted in December 2000, along with the stationary
diesel engine rules included in the September revision, resulted
in NO

x
reductions of 40 tpd, which left a total remaining shortfall

of 56 tpd. The state committed to address this shortfall through
the midcourse review process.

December 2002

In January 2001, the Business Coalition for Clean Air - Appeal
Group (BCCA-AG) and several regulated companies challenged

the December 2000 HGB SIP and some of the associated rules.
Specifically, the BCCA-AG challenged the 90% NO

x
reduction

requirement from stationary sources in the HGB area. In May
2001, the parties agreed to a stay in the case, and Judge Mar-
garet Cooper, Travis County District Court, signed a Consent Or-
der, effective June 8, 2001, requiring the commission to perform
an independent, thorough analysis of the causes of rapid ozone
formation events and identify potential mitigating measures not
yet identified in the HGB area attainment demonstration, accord-
ing to the milestones and procedures in Exhibit C (Scientific Eval-
uation) of the Order.

In compliance with the Consent Order, the commission con-
ducted a scientific evaluation based in large part on aircraft
data collected by the Texas 2000 Air Quality Study (TexAQS).
The TexAQS, a comprehensive research project conducted in
August and September 2000 involving more than 40 research
organizations and over 200 scientists, studied ground-level
ozone air pollution in the HGB area and East Texas regions.
One conclusion of the study was that the ambient concentra-
tions of NO

x
and VOC were not consistent with the industrial

emissions estimates. Specifically, the ratio of NO
x

to VOC did
not correlate to the ambient ratio of NO

x
to VOC. Because of

the greater certainty associated with NO
x

emissions estimates,
it can be concluded that industrial VOC emissions were likely
significantly understated in earlier emissions inventories.

To address these findings and to fulfill obligations in the Con-
sent Order, the commission adopted a SIP revision in December
2002 that focused on replacing the most stringent 10% industrial
NO

x
reductions with VOC controls. In light of the TexAQS study,

the commission conducted further modeling analysis of ambi-
ent VOC data. The results of photochemical grid modeling and
analysis indicated that it is possible to achieve the same level of
air quality benefits with reductions in industrial VOC emissions,
combined with an overall 80% reduction in NO

x
emissions from

industrial sources, as would be realized with a 90% reduction
in industrial NO

x
emissions. Studies have suggested that the

HGB area’s high ozone events can be attributed to the presence
of significant reactivity in the airshed. An analysis of automated
gas chromatograph data revealed that four compounds were fre-
quently responsible for high reactivity days: ethylene, propylene,
1,3-butadiene, and butenes, as such these compounds were se-
lected as the best candidates for the first round of HRVOC emis-
sion controls.

The commission adopted revisions to the industrial source con-
trol requirements, one of the control strategies within the exist-
ing federally approved SIP. The December 2002 SIP revision
contains new rules that will better quantify and reduce emis-
sions of HRVOCs from four key industrial sources: fugitives,
flares, process vents, and cooling towers. The adopted rules tar-
get HRVOC emissions while maintaining the integrity of the SIP.
Analysis showed that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduc-
tion in NO

x
is equivalent to or better in terms of air quality benefit

to that resulting from a 90% point source NO
x
reduction require-

ment alone. As such, the HRVOC rules are performance-based,
emphasizing monitoring, recordkeeping, reporting, and enforce-
ment rather than establishing individual unit emission rates.

The technical support documentation accompanying the SIP re-
vision contains the supporting analysis from ongoing analysis ex-
amining whether reductions in HRVOC emissions could replace
the last 10% of industrial NO

x
controls, while ensuring that the
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air quality specified in the approved December 2000 HGB area
SIP is met.

Current Revision

As mentioned previously, the commission committed to perform
a midcourse review to ensure attainment of the one-hour ozone
standard. The midcourse review process provides the ability to
update emissions inventory data, utilize current modeling tools,
such as MOBILE6, and enhance the photochemical grid model-
ing. The data gathered from the TexAQS continues to improve
photochemical modeling of the HGB area. The collection of
these technical improvements gives a more comprehensive un-
derstanding of the ozone challenge in Houston, which is neces-
sary for developing a plan to reach attainment. In early 2003, the
commission was preparing to move forward with the midcourse
review, and EPA announced its plans to begin implementation
of the eight-hour ozone standard. The EPA published rules for
implementation of the eight-hour ozone standard in the June 2,
2003 issue of the Federal Register (68 FR 32802). In the same
time frame, EPA also formalized its intentions to designate ar-
eas for the eight-hour ozone standard by April 15, 2004, meaning
states would need to reassess their efforts and control strategies
to address this new standard by 2007. Recognizing that exist-
ing one-hour nonattainment areas would soon be subject to the
eight- hour ozone standard, and in an effort to efficiently man-
age the state’s limited resources, the commission developed an
approach that addresses the outstanding obligations under the
one-hour ozone standard while beginning to analyze eight-hour
ozone issues.

The commission’s one-hour ozone SIP commitments include: 1)
completing a one-hour ozone MCR; 2) performing modeling; 3)
adopting measures sufficient to fill the NO

x
shortfall; 4) adopting

measures sufficient to demonstrate attainment; and 5) revising
the MVEB using MOBILE6.

Results from the TexAQS and recent photochemical modeling
indicate that additional HRVOC reductions will be the most ben-
eficial measure in reducing ozone in the HGB area. The com-
mission is proposing to reduce HRVOC emissions to reach at-
tainment of the one-hour ozone standard. The photochemical
modeling of the August - September 2000 episode coupled with
a weight-of-evidence argument demonstrates attainment of the
one-hour ozone standard. To achieve the necessary HRVOC re-
ductions, the commission is proposing a two-pronged approach
that would address short-term emission events through a not-to-
exceed limit, and would address steady state and routine emis-
sions through an annual cap. The annual HRVOC cap would be
reduced from the existing HRVOC cap in order to support the at-
tainment demonstration modeling.

The HGB SIP no longer relies as heavily on NO
x
-based strate-

gies. A combination of point source HRVOC controls and NO
x

reductions appears to be the most effective means of reducing
ozone in the HGB area, and there is no longer a NO

x
shortfall

in the HGB SIP. The commission also evaluated a number of
the existing control strategies that were put in place in the De-
cember 2000 revision. The photochemical modeling shows that
some of these strategies are no longer necessary to attain the
one-hour ozone standard. This SIP revision repeals the com-
mercial lawn and garden equipment operating restrictions, the
heavy-duty vehicle idling restrictions, and removes the motor ve-
hicle inspection and maintenance (I/M) program requirements
from Chambers, Liberty, and Waller Counties. In addition, this
SIP revision includes changes to the environmental speed limit

strategy. In September 2002, the commission revised the exist-
ing speed limit strategy to suspend the 55 mile per hour (mph)
speed limit until May 1, 2005, and, where posted speeds were
65 mph or higher before May 1, 2002, to increase speeds to five
mph below what was posted. The 78th Legislature, 2003, re-
moved the commission’s authority to determine speed limits for
environmental purposes; therefore, this adoption removes the
reinstatement of the 55 mph speed limit on May 1, 2005, and
maintains the currently posted speed limits at five mph below
the posted speed limit before May 1, 2002. Also, as part of this
SIP revision, the commission is adopting new statewide portable
fuel container rules. Historically, the commission has expressed
a preference to implement technology-based strategies over be-
havior-altering strategies, and these changes embody that phi-
losophy.

Through this revision, the commission is fulfilling its outstanding
one-hour ozone SIP obligations and beginning to plan for the up-
coming eight-hour ozone standard. This proposal demonstrates
attainment of the one-hour ozone standard in the HGB area in
2007 and provides a preliminary analysis of the HGB area in
terms of the eight-hour ozone standard in 2007 and 2010. EPA’s
eight-hour implementation rules provide flexibility to the states in
transitioning from the one-hour to the eight- hour ozone stan-
dard, and the commission believes that the steps taken in this
adoption and the technical work performed to date will be invalu-
able through the transition period. Upon EPA’s finalization of the
eight-hour implementation rules, the commission expects to be-
gin developing eight-hour ozone SIPs.

Sections 114.452 and 114.459 were originally adopted on
December 6, 2000, as part of the SIP control strategy for the
HGB ozone nonattainment area to achieve attainment with the
NAAQS for ozone. The purpose of the rules was to establish a
restriction on the use of commercial lawn and garden equipment
(non-road, spark-ignition equipment rated at 25 horsepower
(hp) and less) as an air pollution control strategy to delay the
emissions of NO

x
, a key ozone precursor, until later in the day,

thus limiting ozone formation. By delaying the hours of operation
during the effective time period, the NO

x
emissions will not

mix in the atmosphere with other ozone- causing compounds
until later in the day. The critical time for the mixing (chemical
reactions) of NO

x
and VOCs is early in the day; thus, higher

ozone levels occur most frequently on hot summer afternoons.
By delaying the operation of the affected equipment, the NO

x

emissions are less likely to mix in the atmosphere with other
ozone-forming compounds until after the critical mixing time has
passed. Therefore, production of ozone will be stalled until later
in the day when optimum ozone formation conditions no longer
exist, ultimately minimizing the peak level of ozone produced.

Historically, the commission expressed a preference to im-
plement technology-based strategies over behavior-altering
strategies such as the lawn and garden equipment operating
restrictions. The commission delayed the implementation of
these rules until 2005 in order to research other methods
of achieving the same amount of NO

x
and VOC reductions.

The commission reevaluated a number of the existing control
strategies, including lawn and garden equipment operating
restrictions, that were put in place in the December 2000
revision. Results from the TexAQS and recent photochemical
modeling indicate that additional HRVOC reductions will be the
most beneficial measure in reducing ozone in the HGB area and
that this strategy is no longer necessary to attain the one-hour
ozone standard. Therefore, the commission is adopting the
repeal of Chapter 114, Subchapter I, Division 6. The proposal
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for this rulemaking inadvertently listed the repeals in Subchapter
I, Division 2, rather than Division 6. The repeals are adopted in
Subchapter I, Division 6.

SECTION BY SECTION DISCUSSION

Sections 114.452 and 114.459 are repealed because the com-
mission determined that this strategy is no longer necessary to
attain the one-hour ozone standard.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking action
does not meet the definition of a "major environmental rule" as
defined in that statute. A "major environmental rule" is a rule
the specific intent of which is to protect the environment or re-
duce risks to human health from environmental exposure and
that may adversely affect in a material way the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.

The adopted revisions to Chapter 114 and the SIP repeal op-
erating restrictions on commercial lawn and garden equipment
operators. The repeals are not expected to adversely affect in
a material way the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a sec-
tor of the state.

The repeals do not meet any of the four applicability criteria of a
"major environmental rule" as defined in the Texas Government
Code. Section 2001.0225 applies only to a major environmen-
tal rule the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law.

The repeals implement requirements of 42 USC. Under 42 USC,
§§7410, et seq., states are required to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While 42 USC, §§7410, et seq., does not require specific pro-
grams, methods, or reductions in order to meet the standard,
SIPs must include "enforceable emission limitations and other
control measures, means or techniques (including economic in-
centives such as fees, marketable permits, and auctions of emis-
sions rights), as well as schedules and timetables for compli-
ance as may be necessary or appropriate to meet the applicable
requirements of this chapter," (meaning Chapter 85, Air Pollu-
tion Prevention and Control). It is true that 42 USC does re-
quire some specific measures for SIP purposes, such as the I/M
program, but those programs are the exception, not the rule, in
the SIP structure of 42 USC. The provisions of 42 USC recog-
nize that states are in the best position to determine what pro-
grams and controls are necessary or appropriate in order to meet
the NAAQS. This flexibility allows states, affected industry, and
the public, to collaborate on the best methods for attaining the
NAAQS for the specific regions in the state. Even though 42 USC
allows states to develop their own programs, this flexibility does
not relieve a state from developing a program that meets the re-
quirements of §§7410, et seq. Thus, while specific measures
are not generally required, the emission reductions are required.

States are not free to ignore the requirements of §§7410, et seq.,
and must develop programs to assure that the nonattainment ar-
eas of the state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th legislative session. The intent of
SB 633 was to require agencies to conduct a regulatory impact
analysis (RIA) of extraordinary rules. These are identified in the
statutory language as major environmental rules that will have a
material adverse impact and will exceed a requirement of state
law, federal law, or a delegated federal program, or are adopted
solely under the general powers of the agency. With the under-
standing that this requirement would seldom apply, the commis-
sion provided a cost estimate for SB 633 that concluded "based
on an assessment of rules adopted by the agency in the past,
it is not anticipated that the bill will have significant fiscal impli-
cations for the agency due to its limited application." The com-
mission also noted that the number of rules that would require
assessment under the provisions of the bill was not large. This
conclusion was based, in part, on the criteria set forth in the bill
that exempted proposed rules from the full analysis unless the
rule was a major environmental rule that exceeds a federal law.
As discussed earlier in this preamble, 42 USC does not require
specific programs, methods, or reductions in order to meet the
NAAQS; thus, states must develop programs for each nonattain-
ment area to ensure that the area will meet the attainment dead-
lines. Because of the ongoing need to address nonattainment is-
sues, the commission routinely proposes and adopts SIP rules.
The legislature is presumed to understand this federal scheme.
If each rule proposed for inclusion in the SIP was considered to
be a major environmental rule that exceeds federal law, then ev-
ery SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Bud-
get Board (LBB) in its fiscal notes. Because the legislature is
presumed to understand the fiscal impacts of the bills it passes,
and that presumption is based on information provided by state
agencies and the LBB, the commission believes that the intent of
SB 633 was only to require the full RIA for rules that are extraordi-
nary in nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet the
requirements of 42 USC. For these reasons, rules adopted for in-
clusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are specifically required by
federal law.

In addition, 42 USC, §7502(a)(2), requires attainment as expedi-
tiously as practicable, and §7511(a)(d) requires states to submit
ozone attainment demonstration SIPs for severe ozone nonat-
tainment areas such as the HGB area. The adopted repeal
will remove operating restrictions on commercial lawn and gar-
den equipment operators in the Houston nonattainment area.
Historically, the commission expressed a preference to imple-
ment technology-based strategies over behavior-altering strate-
gies and the adopted repeals embody that philosophy. The com-
mission also evaluated a number of the existing control strate-
gies, including lawn and garden equipment operating restric-
tions, that were put in place in the December 2000 revision. The
photochemical modeling shows that this strategy is no longer
necessary to attain the one-hour ozone standard and therefore,
the commission is adopting the repeal of Chapter 114, Subchap-
ter I, Division 6. Therefore, the adopted repeal is consistent with
the ozone attainment demonstration SIP for the HGB area, re-
quired by 42 USC, §§7410, et seq.
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The commission consistently applied this construction to its rules
since this statute was enacted in 1997. Since that time, the legis-
lature revised the Texas Government Code but left this provision
substantially unamended. It is presumed that "when an agency
interpretation is in effect at the time the legislature amends the
laws without making substantial change in the statute, the leg-
islature is deemed to have accepted the agency’s interpreta-
tion." Central Power & Light Co. v. Sharp, 919 S.W.2d 485, 489
(Tex. App. Austin 1995), writ denied with per curiam opinion re-
specting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v.
Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 1990,
no writ). Cf. Humble Oil & Refining Co. v. Calvert, 414 S.W.2d
172 (Tex. 1967); Dudney v. State Farm Mut. Auto Ins. Co., 9
S.W.3d 884 (Tex. App. Austin 2000); Southwestern Life Ins. Co.
v. Montemayor, 24 S.W.3d 581 (Tex. App.--Austin 2000, pet.
denied); and Coastal Indust. Water Auth. v. Trinity Portland Ce-
ment Div., 563 S.W.2d 916 (Tex. 1978).

As discussed earlier in this preamble, this rulemaking imple-
ments the requirements of 42 USC. There is no contract or del-
egation agreement that covers the topic that is the subject of
this rulemaking. Therefore, the adopted repeals do not exceed
a standard set by federal law, exceed an express requirement
of state law, exceed a requirement of a delegation agreement,
nor are the repeals adopted solely under the general powers of
the agency. In addition, the repeals are adopted under Texas
Health and Safety Code (also known as the Texas Clean Air Act),
§§382.011, 382.012, 382.017, and 382.019. The commission in-
vited public comment on this determination; no comments were
received.

TAKINGS IMPACT ASSESSMENT

The commission completed a takings impact assessment for the
rulemaking action under Texas Government Code, §2007.043.
The specific purpose of these revisions is to repeal operating re-
strictions on commercial lawn and garden equipment operators.

Texas Government Code, §2007.003(b)(4), provides that Chap-
ter 2007 does not apply to this adopted rulemaking action, be-
cause it is reasonably taken to fulfill an obligation mandated by
federal law. States are primarily responsible for ensuring attain-
ment and maintenance of NAAQS once the EPA has established
them. Under 42 USC, §§7410, et seq., and related provisions,
states must submit, for approval by the EPA, SIPs that provide
for the attainment and maintenance of NAAQS through control
programs directed to sources of the pollutants involved. The
commercial lawn and garden operating restriction was submit-
ted in the HGB December 2000 SIP revision as a control strat-
egy to reduce NO

x
in order to meet the ozone NAAQS set by the

EPA under 42 USC, §7409. However, the commission adopts
the repeal of commercial lawn and garden operating restrictions
because photochemical modeling shows that this strategy is no
longer necessary to attain the one-hour ozone standard and the
combination of point source HRVOC controls and NO

x
reductions

appears to be the most effective means of reducing ozone in the
HGB area. Therefore, the overall goal of this rulemaking action
is to meet the air quality standards established under federal law
as NAAQS.

In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken in
response to a real and substantial threat to public health and
safety; 2) is designed to significantly advance the health and
safety purpose; and 3) does not impose a greater burden than is
necessary to achieve the health and safety purpose. Although

the repeals do not directly prevent a nuisance or prevent an im-
mediate threat to life or property, they do prevent a real and sub-
stantial threat to public health and safety and significantly ad-
vance the health and safety purpose. This action is taken in re-
sponse to the HGB area exceeding the federal ozone NAAQS,
which adversely affects public health, primarily through irritation
of the lungs. The commercial lawn and garden operating re-
striction was submitted as a control strategy in the HGB Decem-
ber 2000 SIP revision. Historically, the commission expressed
a preference to implement technology-based strategies over be-
havior-altering strategies such as the lawn/garden operating re-
strictions and the adopted repeal embodies that philosophy. The
commission reexamined this strategy and photochemical mod-
eling shows that this strategy is no longer necessary to attain
the one-hour ozone standard and therefore, the commission is
adopting the repeal of Chapter 114, Subchapter I, Division 6.
The action does not specifically advance the health and safety
purpose by reducing ozone levels in the HGB nonattainment
area. However, the repeal of this control strategy is part of a
larger scheme to reduce ozone in the HGB area through the
most effective means and strategies determined by the commis-
sion. Consequently, these adopted repeals meet the exemption
in §2007.003(b)(13). This rulemaking action, therefore, meets
the requirements of Texas Government Code, §2007.003(b)(4)
and (13). For these reasons, the adopted repeals do not consti-
tute a takings under Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the adopted rulemaking and found
that the adoption is an action identified in Coastal Coordination
Act Implementation Rules, 31 TAC §505.11, or will affect an ac-
tion/authorization identified in 31 TAC §505.11, and therefore re-
quired that applicable goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.

The commission prepared a consistency determination for the
adopted repeals under 31 TAC §505.22 and found that the rule-
making is consistent with the applicable CMP goals and poli-
cies. The CMP goal applicable to this rulemaking is the goal
to protect, preserve, and enhance the diversity, quality, quantity,
functions, and values of coastal natural resource areas (31 TAC
§501.12(1)). The CMP policy applicable to this rulemaking ac-
tion is the policy that commission rules comply with regulations in
40 Code of Federal Regulations, adopted in accordance with the
Federal Clean Air Act, 42 USC, §§7401, et seq., to protect and
enhance air quality in the coastal area so as to protect coastal
natural resource areas and promote public health, safety, and
welfare (31 TAC §501.14(q)). This rulemaking complies with 40
Code of Federal Regulations, adopted in accordance with the
Federal Clean Air Act. Therefore, in compliance with 31 TAC
§505.22(e), this rulemaking is consistent with CMP goals and
policies. The commission invited public comment on this deter-
mination; no comments were received.

PUBLIC COMMENTS

Public hearings on this proposal were held in Houston on
August 2, 2004; Beaumont on August 3, 2004; and Austin on
August 5, 2004. The comment period closed on August 9, 2004.
Written comments were submitted by EPA; Environmental
Defense; Galveston-Houston Association for Smog Prevention
(GHASP); Sierra Club, Houston Regional Group (Sierra Club);
Houston-Galveston Area Council (HGAC); the Honorable Bill
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White, Mayor, City of Houston, the Honorable Robert Eck-
els, County Judge, Harris County, provided joint comments
(Houston/Harris County); and three individuals. Environmental
Defense, GHASP, Sierra Club, HGAC, Houston/Harris County,
and one individual generally supported the repeal of these
rules. Two individuals and EPA neither supported nor opposed
the rules, but commented on the rules. EPA requested that the
commission provide a detailed, substantive analysis of how
these measures will advance attainment.

RESPONSE TO COMMENTS

Environmental Defense, GHASP, Houston/Harris County,
HGAC, Sierra Club, and one individual commented that they
approved of the repeal of the lawn and garden restrictions.

The commission appreciates the support of the repeal of these
rules.

One individual commented that gasoline-powered leaf blowers
should be permanently banned.

The commission responds that it does not have plans at this time
to ban all gasoline- powered leaf blowers. However, the EPA is
in the process of phasing in more stringent emission standards
for small spark-ignition engines like the ones used in leaf blow-
ers, mowers, and trimmers. New technology should dramatically
reduce emissions from this type of engine.

One individual commented that the fumes and noise from lawn
equipment are disturbing. The commenter also asked why this
rule was adopted and is now being repealed.

The commission responds that existing engines used in lawn and
garden operations may emit large amounts of emissions, partic-
ularly when not maintained properly. However, new standards
by the EPA will ensure that new engines purchased in the future
will be cleaner than older models. Noise is outside the commis-
sion’s jurisdiction and is not addressed in this rulemaking. The
reason this rule was adopted and is now being repealed is be-
cause the commission has discovered more effective and less
burdensome means of reducing harmful emissions in the HGB
ozone nonattainment area.

EPA commented that "necessary to attain" is not the reasonably
available control measures (RACM) standard; instead it is
whether the rules would advance the attainment date. EPA
asked that the commission provide a RACM analysis that
includes "a detailed, substantive consideration of whether these
measures {are} reasonable and would advance attainment."

The commission recognizes that a RACM analysis is a SIP re-
quirement and will document SIP requirements in the accompa-
nying one-hour attainment demonstration scheduled for consid-
eration on December 1, 2004. The commercial lawn and gar-
den time restrictions would reduce NO

x
by approximately 4.6

tpd. On June 23, 2004, the commission proposed a one- hour
ozone midcourse review attainment demonstration for the HGB
area. The recently proposed SIP addresses emissions of both
NO

x
and HRVOCs. The current proposal models six of ten days

below 125 ppb, using a weight-of-evidence analysis. Additional
enhancements to the modeling since the SIP was proposed in
June replicate peak ozone at or below 125 ppb on eight of ten
days. The inclusion of the commercial lawn and garden time re-
striction rule does not significantly impact modeled peak ozone
concentrations.

Given the minimal emission reductions and the development of
a more robust attainment demonstration, this measure will not

advance the one-hour ozone attainment date of the HGB area,
and therefore, is not RACM. No changes were made to the rules
in response to this comment.

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under TWC; §5.103, which authorizes
the commission to adopt any rules necessary to carry out the
powers and the duties under the provisions of TWC and other
laws of this state; and §5.105, which authorizes the commission
by rule to establish and approve all general policy of the com-
mission. These repeals are also adopted under Texas Health
and Safety Code, Texas Clean Air Act (TCAA), §382.017, which
authorizes the commission to adopt rules consistent with the
policy and purposes of the TCAA; §382.011, which authorizes
the commission to establish the level of quality to be maintained
in the state’s air and to control the quality of the state’s air;
§382.012, which authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; and §382.019, which provides the commission the
authority to adopt rules to control and reduce emissions from
engines used to propel land vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406484
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: June 11, 2004
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
SUBCHAPTER G. CONSUMER-RELATED
SOURCES
DIVISION 2. PORTABLE FUEL CONTAINERS
30 TAC §§115.620 - 115.622, 115.626, 115.627, 115.629

The Texas Commission on Environmental Quality (commission)
adopts new §§115.620 - 115.622, 115.626, 115.627, and
115.629; and corresponding revisions to the state implemen-
tation plan (SIP). The commission adopts new §§115.620,
115.622, 115.626, 115.627, and 115.629 with changes to the
proposed text as published in the June 11, 2004, issue of the
Texas Register (29 TexReg 5747). The commission adopts new
§115.621 without change to the proposed text and will not be
republished.

The adopted new rules and revised SIP narrative will be submit-
ted to the United States Environmental Protection Agency (EPA)
as revisions to the SIP.
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The Houston/Galveston/Brazoria (HGB) ozone nonattainment
area is classified as Severe-17 under the Federal Clean Air Act
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.), and therefore, is required to attain the one-hour ozone
standard of 0.12 parts per million by November 15, 2007. The
HGB area, defined by Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Liberty, Montgomery, and Waller Counties, has
developed a demonstration of attainment in accordance with
42 USC, §7410. The most relative HGB SIP revisions to date
are the December 2000 one-hour ozone standard attainment
demonstration, the September 2001 follow-up revision, and the
December 2002 nitrogen oxides (NO

x
)/highly-reactive volatile

organic compound (HRVOC) revision.

This process has proven to be challenging due to the magnitude
of reductions needed for attainment. The emission reduction re-
quirements included as part of the December 2000 SIP revision
represent substantial, intensive efforts on the part of stakeholder
coalitions in the HGB area to address ozone. These coalitions,
which include local governmental entities, elected officials, envi-
ronmental groups, industry, consultants, and the public, worked
diligently with EPA and the commission to identify and quantify
control strategy measures for the HGB attainment demonstra-
tion.

December 2000

The December 2000 SIP revision contains rules and photochem-
ical modeling analyses in support of the HGB area ozone at-
tainment demonstration. The majority of the emissions reduc-
tions identified in this revision were from a 90% reduction in point
source NO

x
. The modeling analysis also indicated a shortfall in

necessary NO
x

emissions, such that an additional 91 tons per
day (tpd) of NO

x
reductions were necessary for an approvable

attainment demonstration. In addition, the revision contained
post-1999 rate of progress (ROP) plans for the milestone years
2002 and 2005 and for the attainment year 2007, and transporta-
tion conformity motor vehicle emission budgets (MVEBs) for NO

x

and volatile organic compounds (VOC). The SIP also contained
enforceable commitments to implement further measures in sup-
port of the HGB area attainment demonstration, as well as a
commitment to perform and submit a midcourse review.

September 2001

The September 2001 SIP revision for the HGB ozone nonattain-
ment area included the following elements: 1) corrections to the
ROP table/budget for the years 2002, 2005, and 2007 due to
a mathematical inconsistency; 2) incorporation of a change to
the idling restriction control strategy clarifying that the operator
of a rented or leased vehicle is responsible for compliance with
the requirements in situations where the operator of a leased
or rented vehicle is not employed by the owner of the vehicle
(The commission committed to making this change when the
rule was adopted in December 2000.); 3) incorporation of re-
visions to the clean diesel fuel rules to provide greater flexibility
in complying with the requirements of the rule while preserving
the emission reductions necessary to demonstrate attainment in
the HGB area; 4) incorporation of a stationary diesel engine rule
that was developed as a result of the state’s analysis of EPA’s
reasonably available control measures; 5) incorporation of re-
visions to the point source NO

x
rules; 6) incorporation of revi-

sions to the emissions cap and trade rules; 7) the removal of

the construction equipment operating restriction and the accel-
erated purchase requirement for Tier 2/3 heavy duty equipment;
8) the replacement of the Tier 2/3 rules with the Texas Emission
Reduction Plan (TERP) program; 9) the layout of the midcourse
review process, which details how the state will fulfill the com-
mitment to obtain the additional emission reductions necessary
to demonstrate attainment of the one-hour ozone standard in the
HGB area; and 10) replacement of 2007 ROP MVEBs to be con-
sistent with the attainment MVEBs.

As was discussed in the December 2000 revision, the modeling
resulted in a 141 parts per billion peak ozone level correlating
to a shortfall calculation of 91 tpd NO

x
equivalent. An additional

five tpd was added to the shortfall because the state could not
take credit for the NO

x
reductions associated with the diesel pull-

ahead strategy. The excess emissions from this strategy were
not included in the original emissions inventory. The gap control
measures adopted in December 2000, along with the stationary
diesel engine rules included in the September revision, resulted
in NO

x
reductions of 40 tpd, which left a total remaining shortfall

of 56 tpd. The state committed to address this shortfall through
the midcourse review process.

December 2002

In January 2001, the Business Coalition for Clean Air - Appeal
Group (BCCA-AG) and several regulated companies challenged
the December 2000 HGB SIP and some of the associated rules.
Specifically, the BCCA-AG challenged the 90% NO

x
reduction

requirement from stationary sources in the HGB area. In May
2001, the parties agreed to a stay in the case, and Judge Mar-
garet Cooper, Travis County District Court, signed a Consent Or-
der, effective June 8, 2001, requiring the commission to perform
an independent, thorough analysis of the causes of rapid ozone
formation events and identify potential mitigating measures not
yet identified in the HGB area attainment demonstration, accord-
ing to the milestones and procedures in Exhibit C (Scientific Eval-
uation) of the Order.

In compliance with the Consent Order, the commission con-
ducted a scientific evaluation based in large part on aircraft
data collected by the Texas 2000 Air Quality Study (TexAQS).
The TexAQS, a comprehensive research project conducted in
August and September 2000 involving more than 40 research
organizations and over 200 scientists, studied ground-level
ozone air pollution in the HGB area and East Texas regions.
One conclusion of the study was that the ambient concentra-
tions of NO

x
and VOC were not consistent with the industrial

emissions estimates. Specifically, the ratio of NO
x

to VOC did
not correlate to the ambient ratio of NO

x
to VOC. Because of

the greater certainty associated with NO
x

emissions estimates,
it can be concluded that industrial VOC emissions were likely
significantly understated in earlier emissions inventories.

To address these findings and to fulfill obligations in the Con-
sent Order, the commission adopted a SIP revision in December
2002 that focused on replacing the most stringent 10% industrial
NO

x
reductions with VOC controls. In light of the TexAQS study,

the commission conducted further modeling analysis of ambi-
ent VOC data. The results of photochemical grid modeling and
analysis indicated that it is possible to achieve the same level of
air quality benefits with reductions in industrial VOC emissions,
combined with an overall 80% reduction in NO

x
emissions from

industrial sources, as would be realized with a 90% reduction
in industrial NO

x
emissions. Studies have suggested that the

HGB area’s high ozone events can be attributed to the presence
of significant reactivity in the airshed. An analysis of automated
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gas chromatograph data revealed that four compounds were fre-
quently responsible for high reactivity days: ethylene, propylene,
1,3-butadiene, and butenes, as such these compounds were se-
lected as the best candidates for the first round of HRVOC emis-
sion controls.

The commission adopted revisions to the industrial source con-
trol requirements, one of the control strategies within the exist-
ing federally approved SIP. The December 2002 SIP revision
contains new rules that will better quantify and reduce emis-
sions of HRVOCs from four key industrial sources: fugitives,
flares, process vents, and cooling towers. The adopted rules tar-
get HRVOC emissions while maintaining the integrity of the SIP.
Analysis showed that limiting emissions of ethylene, propylene,
1,3-butadiene, and butenes in conjunction with an 80% reduc-
tion in NO

x
is equivalent to or better in terms of air quality benefit

to that resulting from a 90% point source NO
x
reduction require-

ment alone. As such, the HRVOC rules are performance-based,
emphasizing monitoring, recordkeeping, reporting, and enforce-
ment rather than establishing individual unit emission rates.

The technical support documentation accompanying the SIP re-
vision contains the supporting analysis from ongoing analysis ex-
amining whether reductions in HRVOC emissions could replace
the last 10% of industrial NO

x
controls, while ensuring that the

air quality specified in the approved December 2000 HGB area
SIP is met.

Current Revision

As mentioned previously, the commission committed to perform
a midcourse review to ensure attainment of the one-hour ozone
standard. The midcourse review process provides the ability to
update emissions inventory data, utilize current modeling tools,
such as MOBILE6, and enhance the photochemical grid model-
ing. The data gathered from the TexAQS continues to improve
photochemical modeling of the HGB area. The collection of
these technical improvements gives a more comprehensive un-
derstanding of the ozone challenge in Houston, which is neces-
sary for developing a plan to reach attainment. In early 2003, the
commission was preparing to move forward with the midcourse
review, and EPA announced its plans to begin implementation
of the eight-hour ozone standard. The EPA published rules for
implementation of the eight-hour ozone standard in the June 2,
2003 issue of the Federal Register (68 FR 32802). In the same
time frame, EPA also formalized its intentions to designate ar-
eas for the eight-hour ozone standard by April 15, 2004, meaning
states would need to reassess their efforts and control strategies
to address this new standard by 2007. Recognizing that exist-
ing one-hour nonattainment areas would soon be subject to the
eight-hour ozone standard, and in an effort to efficiently man-
age the state’s limited resources, the commission developed an
approach that addresses the outstanding obligations under the
one-hour ozone standard while beginning to analyze eight-hour
ozone issues.

The commission’s one-hour ozone SIP commitments include: 1)
completing a one-hour ozone MCR; 2) performing modeling; 3)
adopting measures sufficient to fill the NO

x
shortfall; 4) adopting

measures sufficient to demonstrate attainment; and 5) revising
the MVEB using MOBILE6.

Results from the TexAQS and recent photochemical modeling
indicate that additional HRVOC reductions will be the most
beneficial measure in reducing ozone in the HGB area. The
commission proposed to reduce HRVOC emissions to reach
attainment of the one-hour ozone standard. The photochemical

modeling of the August - September 2000 episode coupled with
a weight-of-evidence argument demonstrates attainment of the
one-hour ozone standard. To achieve the necessary HRVOC
reductions, the commission proposed a two-pronged approach
that would address short-term emission events through a
not-to-exceed limit, and would address steady state and routine
emissions through an annual cap. The annual HRVOC cap is
reduced from the existing HRVOC cap in order to support the
attainment demonstration modeling.

The HGB SIP no longer relies solely on NO
x

based strategies.
A combination of point source HRVOC controls and NO

x
reduc-

tions appears to be the most effective means of reducing ozone
in the HGB area and there is no longer a NO

x
shortfall in the

HGB SIP. As a result, the commission also evaluated a number
of the existing control strategies that were put in place in the De-
cember 2000 revision. The photochemical modeling shows that
some of these strategies are no longer necessary to attain the
one-hour ozone standard. This SIP revision included the repeal
of the commercial lawn and garden equipment restrictions, the
repeal of the heavy-duty vehicle idling restrictions, and the re-
moval of the motor vehicle inspection and maintenance program
requirements from Chambers, Liberty, and Waller Counties. In
addition, this SIP proposal included revisions to the environmen-
tal speed limit strategy. In September 2002, the commission re-
vised the existing speed limit strategy to suspend the 55 mile
per hour (mph) speed limit until May 1, 2005, and, where posted
speeds were 65 mph or higher before May 1, 2002, to increase
speeds to five mph below what was posted. The 78th Legis-
lature, 2003, removed the commission’s authority to determine
speed limits for environmental purposes; therefore, this rulemak-
ing removes the reinstatement of the 55 mph speed limit on May
1, 2005, and maintains the currently posted speed limits at five
mph below the posted limit before May 1, 2002. Also, as part of
this SIP revision, the commission adopts new statewide portable
fuel container rules. Historically, the commission has expressed
a preference to implement technology-based strategies over be-
havior-altering strategies, and these changes embody that phi-
losophy.

Through this revision, the commission is fulfilling its outstand-
ing one-hour ozone SIP obligations and beginning to plan for the
upcoming eight-hour ozone standard. This rulemaking demon-
strates attainment of the one-hour ozone standard in the HGB
area in 2007 and provides a preliminary analysis of the HGB
area in terms of the eight-hour ozone standard in 2007 and 2010.
EPA’s proposed eight-hour implementation rules provide flexibil-
ity to the states in transitioning from the one-hour to the eight-
hour ozone standard, and the commission believes that the steps
taken in this rulemaking and the technical work performed to date
will be invaluable through the transition period. Upon EPA’s final-
ization of the eight-hour implementation and the transportation
conformity rules, the commission expects to begin developing
eight-hour ozone SIPs.

Adopted new Division 2 establishes new requirements relating to
the design criteria for portable fuel containers and portable fuel
container spouts. The adoption is in response to an October 31,
2001 petition for rulemaking from Fluoro-Seal and to the directive
from the commission on December 5, 2001, to initiate rulemak-
ing on these issues. The new rules establish design criteria for
"no-spill" portable gas cans based in large part on the California
Air Resources Board (CARB) standards. The most significant
difference with the CARB standards is that these regulations do
not require the control of permeations rates through the walls
of portable fuel containers. This provision is not included in the
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Texas regulations because the cost of compliance is expected to
be large and the reduction in emissions small, relative to other
provisions.

Effective December 31, 2005, these new rules will limit the type
of portable fuel containers and portable fuel container spouts
sold, offered for sale, manufactured, and/or distributed in the
State of Texas. Fuel released into the environment leads to the
contamination of both the state’s air and water. These rules
ensure that portable fuel containers manufactured under these
standards will release fewer amounts of fuel as the result of
spillage and evaporation. According to the most conservative
estimates by commission staff, the reduction in spills and evap-
oration will reduce emissions from portable fuel containers by
45%. Staff estimates that the reductions statewide will amount
to at least 12.5 tpd. The great majority of these reductions are to
air emissions, but contamination of surface water and groundwa-
ter will also be reduced. Staff does not have adequate studies to
estimate the reduction of water contamination. Factors such as
distance from surface water in which spills occur and the time af-
ter a spill before rain occurs would impact the spread of contam-
ination of surface water. One situation that will directly reduce
releases to surface water will be the reduction of spills when re-
fueling powered water craft with portable fuel containers. Con-
tamination reaching groundwater would be affected by the type
of surface or soil on which a spill occurs, the depth to groundwa-
ter, and annual average rainfall amounts in the area. The small
size of spills that could occur from a portable fuel container would
generally lead to greater evaporation of the fuel rather than trans-
port to water.

SECTION BY SECTION DISCUSSION

Adopted new §115.620, Definitions, establishes the meaning of
the terms "Nominal capacity," "Portable fuel container," "Portable
fuel container spout," and "Target fuel tank." At adoption, the def-
inition of portable fuel container is amended to remove a citation
to federal Consumer Product Safety Commission regulations to
make the rule easier to read. The citation was added to ex-
clude containers that are sold to consumers already filled with
fuel and that are not intended for reuse. This issue is addressed
by adding a new exclusion at adoption.

Adopted new §115.621, Applicability, establishes the persons
that this rule applies to. That is, unless exempted under
§115.627, anyone who sells, offers for sale, supplies, dis-
tributes, or manufactures portable fuel containers and portable
fuel container spouts in Texas is subject to these rules.

Adopted new §115.622, Performance Standards and Testing
Requirements, establishes that, notwithstanding the exemptions
provided in §115.627, no person shall sell, supply, offer for sale,
distribute, or manufacture in Texas any portable fuel container
or portable fuel container spout that was manufactured on or
after December 31, 2005, unless it complies with the standards
described in this section. Based on public comment, the
compliance date was changed at adoption from January 1,
2006, to December 31, 2005, as discussed in the RESPONSE
TO COMMENTS section of this preamble.

Adopted new §115.622(1) explains that each portable fuel con-
tainer may only have one hole in the vessel. This standard has
been included in the rule as a means of reducing emissions that
occur when vent holes (a small second hole in the vessel that
is used to expedite the flow of fuel out of the portable fuel con-
tainer) are left open, leading to evaporative emissions and pos-
sibly spillage of fuel.

Adopted new §115.622(2) describes the standards required for
portable fuel container spouts. Each portable fuel container
spout will be required to have an automatic shutoff device to
prevent over filling in accordance with CARB Test Method 510;
automatically close and seal when removed from the fuel tank in
accordance with CARB Test Method 511; seal without leakage
when affixed to the portable fuel container vessel; and meet
fuel flow rate and cut off level standards. The portable fuel
container spout must provide a fuel flow rate in accordance with
CARB Test Method 512, which specifies a flow rate of not less
than 1/2 gallon per minute when attached to a portable fuel
container that holds 1.5 gallons or less; one gallon per minute
when attached to a portable fuel container that holds more than
1.5 gallons but less than or equal to 2.5 gallons; or two gallons
per minute when attached to a portable fuel container that holds
more than 2.5 gallons. Cut off fuel flow levels are set so as to
eliminate the overfilling of a target fuel tank. Cut off fuel flow
levels are one inch from the top of the target fuel tank for tanks
that have a nominal capacity of 1.5 gallons or less. If the target
fuel tank can hold more than 1.5 gallons, the cut-off level is 1.25
inches from the top of the fuel tank.

Adopted new §115.626, Labeling, states that portable fuel con-
tainers and portable fuel container spouts subject to this rule
must display a label indicating that the system was designed
in accordance with the rule as specified. Labels must also list
the date when the device was manufactured and show promi-
nently the word "spill-proof." Finally, the label must specify with
which portable fuel containers the portable fuel container spout
must be used. This final requirement will ensure that consumers
match the proper spout to their vessel (or vice versa) in those
cases when the devices are purchased separately. At adoption,
a sentence is added to this section to state that other state and
federal labeling requirements for portable fuel containers also
apply. The addition of this sentence is intended to make it clear
that there are other labeling requirements outside the scope of
this rulemaking that pertain to portable fuel containers and that
these rules do not affect those requirements.

Adopted new §115.627, Exemptions, states that all portable fuel
containers and portable fuel container spouts manufactured prior
to December 31, 2005, and all portable fuel containers with a
nominal capacity of less than or equal to one quart, or greater
than ten gallons are exempted from the requirements of this new
rule. Based on public comment, the commission changed at
adoption the compliance date from January 1, 2006, to Decem-
ber 31, 2005, as discussed in the RESPONSE TO COMMENTS
section. The exemption allowing persons to sell, supply, offer for
sale, or distribute portable fuel containers and portable fuel con-
tainer spouts manufactured prior to December 31, 2005, allows
companies to liquidize any stock of noncompliant portable fuel
containers that otherwise would have become unsaleable in the
state after the implementation date of this new rule. This section
exempts from the rule any portable fuel container or portable fuel
container spout that is sold, supplied, or offered for sale outside
of Texas. This section also exempts portable fuel containers and
portable fuel container spouts used in officially sanctioned rac-
ing competitions if the spill-proof spouts would cause problems
with the race by increasing time needed to refuel during the race
and if the spout and receiving tank are equipped with a spill-proof
mechanism. Based on public comment, the commission adds at
adoption an exemption for safety cans when their use is required
by the federal Occupational Safety and Health Administration un-
der 29 Code of Federal Regulations Part §1926.155(l), as dis-
cussed in the RESPONSE TO COMMENTS section. Also based
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on public comment, the commission adds an exemption for con-
tainers that are filled with fuel by the manufacturer prior to sale to
consumers and that are not intended for reuse as portable fuel
containers, as discussed in the RESPONSE TO COMMENTS
section.

Adopted new §115.629, Affected Counties and Compliance
Schedules, states that all affected persons in all counties within
the State of Texas must comply with this rulemaking action as
soon as practicable, but not later than December 31, 2005.
Based on public comment, the commission changed at adop-
tion the compliance date from January 1, 2006 to December
31, 2005, as discussed in the RESPONSE TO COMMENTS
section.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking action does not
meet the definition of a "major environmental rule" as defined in
that statute. A "major environmental rule" is a rule the specific
intent of which is to protect the environment or reduce risks to hu-
man health from environmental exposure and that may adversely
affect in a material way the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state.

This rulemaking and revisions to the SIP will reduce emissions
of VOCs throughout Texas by regulating the type of portable
fuel containers that can be manufactured or imported for sale
in Texas on or after December 31, 2005. Specifically, the new
rules will require that new portable fuel containers have devices
to prevent spills and overfilling of the receiving tanks. The new
rules are not expected to adversely affect in a material way the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state.

The new rules do not meet any of the four applicability criteria
of a "major environmental rule" as defined in the Texas Gov-
ernment Code. Texas Government Code, §2001.0225 applies
only to a major environmental rule the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law.

The new rules implement requirements of 42 USC. Under 42
USC, §7410, states are required to adopt a SIP which provides
for "implementation, maintenance, and enforcement" of the pri-
mary NAAQS in each air quality control region of the state. While
42 USC, §7410 does not require specific programs, methods,
or reductions in order to meet the standard, SIPs must include
"enforceable emission limitations and other control measures,
means or techniques (including economic incentives such as
fees, marketable permits, and auctions of emissions rights), as
well as schedules and timetables for compliance as may be nec-
essary or appropriate to meet the applicable requirements of
this chapter," (meaning Chapter 85, Air Pollution Prevention and
Control). It is true that 42 USC does require some specific mea-
sures for SIP purposes, such as the inspection and maintenance
program, but those programs are the exception, not the rule, in
the SIP structure of 42 USC. The provisions of 42 USC recognize

that states are in the best position to determine what programs
and controls are necessary or appropriate in order to meet the
ozone standard. This flexibility allows states, affected industry,
and the public to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of 42 USC, §7410. Thus, while specific
measures are not generally required, the emission reductions
are required. States are not free to ignore the requirements of
42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule.

The requirement to provide a fiscal analysis of regulations in the
Texas Government Code was amended by Senate Bill (SB) 633
during the 75th Legislature, 1997. The intent of SB 633 was to
require agencies to conduct a regulatory impact analysis (RIA)
of extraordinary rules. These are identified in the statutory lan-
guage as major environmental rules that will have a material ad-
verse impact and will exceed a requirement of state law, federal
law, or a delegated federal program, or are adopted solely un-
der the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the commission in the past, it
is not anticipated that the bill would not have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted rules from the full analysis unless the rule was
a major environmental rule that exceeds a federal law. As dis-
cussed earlier in this preamble, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQs
for ozone; thus, states must develop programs for each nonat-
tainment area to ensure that each area will meet the attainment
deadlines. Because of the ongoing need to address nonattain-
ment issues, the commission routinely adopts SIP rules. The
legislature is presumed to understand this federal scheme. If
each rule included in the SIP was considered to be a major en-
vironmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This conclu-
sion is inconsistent with the conclusions reached by the commis-
sion in its cost estimate and by the Legislative Budget Board in its
fiscal notes. Because the legislature is presumed to understand
the fiscal impacts of the bills it passes, and that presumption is
based on information provided by state agencies and the Leg-
islative Budget Board, the commission believes that the intent
of SB 633 was only to require the full regulatory impact analy-
sis for rules that are extraordinary in nature. While the SIP rules
will have a broad impact, that impact is no greater than is nec-
essary or appropriate to meet the requirements of 42 USC. For
these reasons, rules adopted for inclusion in the SIP fall under
the exception in Texas Government Code, §2001.0225(a), be-
cause they are specifically required by federal law.

In addition, 42 USC, §7502(a)(2), requires attainment as expedi-
tiously as practicable, and 42 USC, §7511a(d) requires states to
submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas such as the HGB area. The rules will re-
duce VOC emissions statewide, including in the HGB area. The
control of VOCs in the HGB area will assist with achieving at-
tainment of the NAAQS for ozone for that area. Therefore, the
new rules are necessary components of and consistent with the
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ozone attainment demonstration SIP for the HGB area, required
by 42 USC, §7410.

The commission has consistently applied this construction to its
rules since this statute was enacted in 1997. Since that time, the
legislature has revised the Texas Government Code, but left this
provision substantially unamended. The commission presumes
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990), no writ. Cf. Humble Oil & Refining Co.
v. Calvert, 414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm
Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000);
Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex.
App. Austin 2000), pet. denied; and Coastal Indust. Water Auth.
v. Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).

As discussed earlier in this preamble, this rulemaking imple-
ments requirements of 42 USC. There is no contract or dele-
gation agreement that covers the topic that is the subject of this
rulemaking action. Therefore, the new rules do not exceed a
standard set by federal law, exceed an express requirement of
state law, exceed a requirement of a delegation agreement, or
are adopted solely under the general powers of the agency. In
addition, the rules are adopted under Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.017.

TAKINGS IMPACT ASSESSMENT

The commission completed a takings impact analysis for the
rulemaking action under Texas Government Code, §2007.043.
The specific purpose of these new rules is to reduce the emis-
sions of VOCs caused by leaks and spills from portable fuel con-
tainers.

Texas Government Code, §2007.003(b)(4), provides that Chap-
ter 2007 does not apply to this rulemaking action, because it is
reasonably taken to fulfill an obligation mandated by federal law.
The control requirements within this rulemaking action were de-
veloped in order to meet the ozone NAAQS set by the EPA un-
der 42 USC, §7409. States are primarily responsible for ensur-
ing attainment and maintenance of NAAQS once the EPA has
established them. Under 42 USC, §7410, and related provi-
sions, states must submit for EPA approval SIPs that provide for
the attainment and maintenance of the applicable ozone stan-
dard through control programs directed to sources of the ozone.
Therefore, one purpose of this rulemaking action is to meet the
air quality standards established under federal law, identifiable
as the NAAQS. Any VOC reductions resulting from the current
rulemaking are no greater than what scientific research indicates
is necessary to achieve the desired ozone levels. However, this
rulemaking is only one step among many necessary for attaining
the ozone standard.

In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken
in response to a real and substantial threat to public health
and safety; 2) is designed to significantly advance the health
and safety purpose; and 3) does not impose a greater burden
than is necessary to achieve the health and safety purpose.
Although the new rules do not directly prevent a nuisance or
prevent an immediate threat to life or property, they do prevent
a real and substantial threat to public health and safety and

significantly advance the health and safety purpose. This action
is taken in response to the finding that the HGB area exceeds
the federal ozone standard, and may consequently affect public
health in an adverse manner, primarily through irritation of the
lungs. The action significantly advances the health and safety
purpose by reducing ozone levels in the HGB nonattainment
area. Consequently, these rules meet the exemption in Texas
Government Code, §2007.003(b)(13). This rulemaking action
therefore meets the requirements of Texas Government Code,
§2007.003(b)(4) and (13). For these reasons, the new rules
do not constitute a takings under Texas Government Code,
Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking action and found that
the proposal is an action identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, or will affect an ac-
tion/authorization identified in §505.11, and therefore will require
that applicable goals and policies of the Coastal Management
Program be considered during the rulemaking process.

The commission prepared a consistency determination for the
rules under 31 TAC §505.22 and found that the rulemaking ac-
tion is consistent with the applicable CMP goals and policies.
The CMP goal applicable to this rulemaking action is the goal
to protect, preserve, and enhance the diversity, quality, quantity,
functions, and values of coastal natural resource areas (31 TAC
§501.12(1)). No new sources of air contaminants will be autho-
rized and ozone levels will be reduced as a result of these new
rules. The CMP policy applicable to this rulemaking action is
the policy that commission rules comply with regulations in 40
CFR, to protect and enhance air quality in the coastal area (31
TAC §501.14(q)). This rulemaking action complies with 40 CFR.
Therefore, in compliance with 31 TAC §505.22(e), this rulemak-
ing action is consistent with CMP goals and policies.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Chapter 115 is an applicable requirement under 30 TAC Chapter
122; therefore, owners or operators subject to the federal oper-
ating permit program must, consistent with the revision process
in Chapter 122, revise their operating permits to include the re-
vised Chapter 115 requirements for each emission unit affected
by the revisions to Chapter 115 at their sites.

PUBLIC COMMENT

Public hearings were held in Houston on August 2, 2004, in
Beaumont on August 3, 2004, and in Austin on August 5, 2004,
but no oral comments were received concerning the portable
fuel container rules. The public comment period ended at 5:00
p.m. on August 9, 2004. Written comments were submitted by
the Central Texas EAC Task Force (EAC); Ms. Joni Brown, Air
Quality Program Coordinator, representing the City of Victoria
(Victoria); Environmental Defense; the Galveston-Houston
Association for Smog Prevention (GHASP), sending two letters;
the Houston-Galveston Area Council (HGAC); the Sierra Club,
Houston Regional Group (Sierra Club); the commission’s Office
of Public Interest Counsel (OPIC); the Honorable Bill White,
Mayor, City of Houston, and the Honorable Robert Eckels,
County Judge, Harris County, providing joint comments (Hous-
ton/Harris County); the Greater Houston Partnership (GAP);
and the Transportation Policy Council (TPC). GHASP, Victoria,
OPIC, HGAC, EAC, Sierra Club, Houston/Harris County, GAP,
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and TPC indicated that they supported the rulemaking. Envi-
ronmental Defense did not indicate whether it is for or against
the adoption of the rules but provided specific comments on the
rules.

RESPONSE TO COMMENTS

Comment

OPIC, GHASP, Sierra Club, Victoria, TPC, EAC, Houston/Harris
County, GAP, and HGAC issued their support of the proposed
portable fuel container rulemaking.

Response

The commission acknowledges the comments and appreciates
the support of the rules.

Comment

OPIC commented that the proposed fuel container rule does not
adopt the exact language used in the CARB rule and adds con-
ditions that limit its applicability.

Response

The proposed rule, as written, is limited in applicability only to
the extent that it imposes standards upon portable fuel contain-
ers and spouts which are sold, supplied, offered for sale, or dis-
tributed in the State of Texas. As noted, the proposed rule is
not written with the exact language of the CARB rule. For ex-
ample, unlike the CARB rule, the proposed rule does not include
a permeation standard for portable fuel containers because very
few emission reductions would be achieved via this strategy, and
the cost for manufacturers to include impermeable coatings to
portable fuel containers would be high. Furthermore, according
to the CARB’s portable fuel container Web page it was, and still
is, in the process of amending its portable fuel container rule. No
changes were made in response to this comment.

Comment

OPIC recommended adding a definition of "motor fuel" to the
rule.

Response

OPIC’s recommended definition of "motor fuel" is not included
in the proposed rule because it would unnecessarily limit the
portable fuel container rule. The definitions of "motor fuel" cited
by OPIC do not capture the entire universe of fuels that could be
contained in these types of containers and used for the operation
of internal combustion engines and/or motors. No changes were
made in response to this comment.

Comment

OPIC recommended that the definition of "Portable fuel con-
tainer" be revised so as to delete the language "for use in
internal combustion engines, and that is subject to 16 CFR
§1500.83(a)(14)" and insert an applicability requirement that
the container be designed to be used "in a manner that does
not involve permanent attachment to any motorized equipment
or vehicle."

Response

The definition of portable fuel containers was not revised as
OPIC suggested. The phrase "for use in internal combustion
engines" is necessary in order to specify the use for the universe
of fuels that could be contained in regulated containers. The
reference to 16 CFR §1500.83(a)(14) was used in the proposed
rule to differentiate portable fuel containers, which are sold

empty, from containers of fuels that are sold full, if the containers
are not intended to be reused as portable fuel containers. The
citation is to the Federal Consumer Product Safety Commission
regulation concerning the labeling required for portable fuel
containers. However, based on this comment which demon-
strated that the reference was not clear, the commission is
amending at adoption the definition by removing the citation and
adding at adoption a new exclusion to exempt these types of
containers from the rule. If this differentiation is lost, containers
of emergency fuels would have to comply with the rules even
though those containers are sealed until used and are not
intended for reuse. These cans are designed to be carried in a
vehicle for filling automobile gas tanks in emergency situations
where a motorist runs out of gas. Additionally, the language
OPIC suggested would apply to all fuel containers like those
on motor boats that have gas tanks which are not permanently
attached to the engine but can be disconnected to be refilled
or stored. The substitution language is not needed because
the definitions of "Portable fuel container" and "Portable fuel
container spout" limit applicability of the rules to containers used
to fill tanks that are attached to internal combustion engines,
rather than to the receiving tanks also.

Comment

OPIC recommended an exemption be added to the portable fuel
container rule to exempt "safety cans" as defined in 29 CFR
§1926.155(l).

Response

The federal Occupational Safety and Health Administration
(OSHA) regulation requires the use of safety cans in certain
areas. These cans do not conform with the portable fuel
container rules because the safety cans are designed to avoid
fire hazards rather than curb air emissions. Since the OSHA
regulations preempt the commission’s rules in areas under
OSHA’s jurisdiction, the suggested change adds clarity to the
rule. Therefore, the commission has amended the rule by
adding at adoption the exemption as §115.627(5).

Comment

EAC commented that the commission should change the imple-
mentation date of the proposed rule from January 1, 2006 to De-
cember 31, 2005 because this change will comply with the terms
of the Early Action Compact agreement and avoid unnecessary
risk to the Clean Air Action Plan (CAAP).

Response

To comply with the rule as proposed, manufacturers must im-
plement the rule through modification of their production pro-
cesses prior to January 1, 2006. However, the date change re-
quested should not present an unreasonable burden. The emis-
sion reductions from the proposed rules are needed to ensure a
successful CAAP for the EAC region, as well as to fulfill nonat-
tainment emission reduction commitments. The terms of the
early action compact agreement stipulate that all emission re-
duction measures must be implemented no later than December
31, 2005. Therefore, the commission is amending §§115.622,
115.627(1), and 115.629 to make the cut-off date for manufactur-
ing noncompliant portable fuel containers December 31, 2005,
rather than January 1, 2006.

Comment

Environmental Defense commented that the proposed fuel con-
tainer rule significantly underestimates emissions reductions.
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Response

The commission utilized the 2002a version of the NONROAD
model for 2007 to calculate realistic and conservative statewide
emission reductions. Although the use of evidence from other
studies/models might show greater potential emission reduc-
tions, the commission would not be able to demonstrate to EPA
that the portable fuel container rule would achieve emission
reductions greater than the amount presently asserted. No
changes were made in response to this comment.

Comment

Environmental Defense commented that modest cost increases
associated with the proposed fuel container rule will be signifi-
cantly offset with fuel savings resulting from consumers losing
less fuel over the lifetime of the proposed fuel containers.

Response

Upon implementation of the proposed fuel container rule, the
commission realizes that less fuel will be lost to spillage and
evaporation. However, the commission is not able to precisely
quantify those savings to factor fuel cost savings into the cost
benefit estimation. To the degree possible, the commission
adequately calculated the estimated cost of compliance. No
changes were made in response to this comment.

Comment

Environmental Defense commented that the commission should
consider the need for additional labeling if containers are not
suitable for refueling on-road motor vehicles.

Response

The commission did not include a labeling requirement stating
whether or not a portable fuel container is suitable for refueling
on-road motor vehicles. California did require such labeling in its
no-spill portable fuel container rule since very few portable fuel
containers that were "spill-proof" could service an on-road ve-
hicle. However, today most manufacturers of portable fuel con-
tainers are now producing cans that can service on-road motor
vehicles. Therefore, the commission believes that market forces
should dictate this aspect of labeling rather than regulation. No
changes were made in response to this comment.

Comment

Environmental Defense commented that the commission should
review California’s portable fuel rule experience with respect to
consumer issues.

Response

The CARB is amending its no-spill portable fuel container rule to
address consumer issues and to change its requisite test meth-
ods. In order for Texas to meet the deadlines for the midcourse
review of the SIP, the commission could not wait for the CARB
rules to be adopted. In the future the commission may amend its
portable fuel container rule to correspond to the CARB rule, to
align the commission’s test methods with those presently under
CARB’s consideration. No changes were made in response to
this comment.

Comment

Environmental Defense commented that the commission should
reconsider whether it is sensible to include California’s perme-
ability standards.

Response

Unlike CARB, the commission did not include a permeation
standard for portable fuel containers. First, the commission
found that very few emissions resulted from permeation.
Second, the cost for manufacturers to include impermeable
coatings to portable fuel containers was considerable. Third,
CARB, by virtue of the size of the California market, and other
states that have adopted no-spill gas can rules have created a
de facto national standard for impermeable no-spill portable fuel
containers. Therefore, it is expected that most manufacturers
of no-spill portable fuel containers will comply with the more
stringent CARB standards when selling to retailers in Texas
rather than have a separate product line for the Texas market.
Fourth, the coating that renders plastic portable fuel containers
impermeable fades with time and eventually becomes useless
after only a few months. Since these reasons indicate that there
would be few additional emission reductions from this factor, the
commission chose not to adopt the permeability standards. No
changes were made in response to this comment.

Comment

Environmental Defense commented that the commission should
consider the overall cost effectiveness of the proposed fuel con-
tainer rule rather than the incremental cost of any individual ele-
ment of the regulation.

Response

The overall cost effectiveness of this rule has been calculated
accurately. Best estimates of variables such as costs to con-
sumers and the expected savings from reduced fuel loss were
factored into the final cost analysis. The commission does not
anticipate significant fiscal implications for manufacturers of
portable fuel containers due to implementation of the proposed
new rules. There are no known manufacturers in Texas that
will be directly affected by the new requirements. CARB
estimated that any manufacturing costs required to produce the
upgraded portable fuel containers would likely be passed along
to consumers buying and businesses selling the new portable
fuel containers. Retailers who sell portable fuel containers may
be impacted if the potential increase in costs of the products
reduces demand; however, the commission does not anticipate
this will occur. The price increase, estimated between $6.00 and
$11 per portable fuel container, is not anticipated to drastically
alter consumer/business purchases of these products.

The cost rulemaking elements were considered in developing
the proposed fuel container rule. The commission considered
the permeation limits of the CARB rule in drafting its rule, but
determined it was the least cost-effective reduction that could be
achieved and it did not achieve the maximum reductions possi-
ble. The CARB rule permeation standard allows approximately
ten times the permeation rate that is found in metal fuel contain-
ers, but to achieve the prescribed rate, manufacturers of plastic
containers must use proprietary processes that are under the
control of a limited number of manufacturers. In order to avoid
giving preference to a limited number of manufacturers, the com-
mission did not include the permeation standard. However, since
most manufacturers produce fuel containers for a national mar-
ket and because it is unlikely that they will develop a separate
product line for the Texas market, it is not expected that this omis-
sion will have a significant impact on the emission reductions. No
changes were made in response to this comment.

Comment
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Environmental Defense commented that the commission should
consider outreach and incentive programs to accelerate the
turnover of the state’s gas cans.

Response

The commission believes that the turnover rate for portable
fuel containers is rapid enough that emission reductions will
result soon after implementation of the rule. There will be an
announcement about the upcoming standards on the com-
mission’s Web site. The commission does not immediately
plan to create an incentive and outreach program to accelerate
turnover rate; however, it is also possible that other agencies at
the state and local levels will offer such programs. No changes
were made in response to this comment.

STATUTORY AUTHORITY

The new rules are adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
§5.105, concerning General Policy, which provide the commis-
sion with the general powers to carry out its duties and authorize
the commission to adopt rules necessary to carry out its powers
and duties under the Texas Water Code; §26.003, concerning
Policy; §26.011, concerning In General, which provide the
commission with the authority to maintain and control the quality
of water in the state; and under Texas Health and Safety Code,
§382.017, concerning Rules, which authorizes the commission
to adopt rules consistent with the policy and purposes of
Texas Health and Safety Code, Chapter 382 (also known as
the Texas Clean Air Act). The new rules are also adopted
under Texas Health and Safety Code, §382.002, concerning
Policy and Purpose, which establishes the commission’s
purpose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; and §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state’s air.
The new rules are adopted under federal mandates contained
in 42 USC, §7410, that requires states to introduce pollution
control measures in order to reach specific air quality standards
in particular areas of the state.

§115.620. Definitions.
The following words and terms, when used in this division, have the fol-
lowing meanings, unless the context clearly indicates otherwise. Ad-
ditional definitions for terms used in this division are found in §§3.2,
101.1, and 115.10 of this title (relating to Definitions).

(1) Nominal capacity--The volume indicated by a portable
fuel container manufacturer that represents the maximum recom-
mended filling level.

(2) Portable fuel container--Any vessel that is designed to
be used in combination with a portable fuel container spout and that is
designed or used primarily to receive, transport, store, or dispense fuel
for use in internal combustion engines.

(3) Portable fuel container spout--Any device that is de-
signed or manufactured to be attached to a portable fuel container for
the purpose of dispensing fuel into a target fuel tank leading to an in-
ternal combustion engine.

(4) Target fuel tank--Any receptacle that receives fuel from
a portable fuel container.

§115.622. Performance Standards and Testing Requirements.

Except as provided in §115.627 of this title (relating to Exemptions),
no person shall sell, supply, offer for sale, distribute, or manufacture
any portable fuel container or portable fuel container spout which was
manufactured on or after December 31, 2005, that does not comply
with the following performance standards.

(1) Portable fuel containers must have only one opening in
the vessel.

(2) Portable fuel container spouts must:

(A) contain an automatic shutoff device that stops the
flow of fuel before the target fuel tank overflows, in accordance with
California Air Resources Board (CARB) Test Method 510 (July 6,
2000);

(B) automatically close and seal when removed from
the target fuel tank, and remain completely closed when not dispensing
fuel, in accordance with CARB Test Method 511 (July 6, 2000);

(C) seal without leakage to the portable fuel container
to which it is affixed;

(D) provide a fuel flow rate, in accordance with CARB
Test Method 512 (July 6, 2000), of not less than:

(i) 1/2 gallon per minute when attached to a portable
fuel container with a nominal capacity of 1.5 gallons or less;

(ii) one gallon per minute when attached to a
portable fuel container with a nominal capacity greater than 1.5
gallons but less than or equal to 2.5 gallons; or

(iii) two gallons per minute when attached to a
portable fuel container with a nominal capacity of greater than 2.5
gallons; and

(E) cut off fuel flow when the fuel level in the target fuel
tank reaches:

(i) one inch from the top of a target fuel tank with a
nominal capacity of 1.5 gallons or less; or

(ii) 1.25 inches from the top of a target fuel tank with
a nominal capacity greater than 1.5 gallons.

§115.626. Labeling.

Portable fuel containers and portable fuel container spouts subject to
the requirements of §115.622 of this title (relating to Performance Stan-
dards and Testing Requirements) must be labeled so as to indicate com-
pliance with the requirements of §115.622 of this title. The label must
also list the date the device was manufactured and must prominently
include the word "spill-proof." The label must also specify with which
portable fuel containers the portable fuel container spout must be used.
These labeling requirements are in addition to any other federal or state
labeling requirements that apply to portable fuel containers.

§115.627. Exemptions.

This division (relating to Portable Fuel Containers) does not apply to:

(1) portable fuel containers or portable fuel container
spouts manufactured prior to December 31, 2005;

(2) portable fuel containers with a nominal capacity less
than or equal to one quart, or greater than ten gallons;

(3) portable fuel containers or portable fuel container
spouts that are sold, supplied, or offered for sale outside of Texas;

(4) portable fuel containers and portable fuel container
spouts used in officially sanctioned racing competitions when the
minimum flow rates provided in §115.622(2)(D) of this title (relating
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to Performance Standards and Testing Requirements) would interfere
with the competition by requiring too long to refuel vehicles during
the race, if both the portable fuel container spout and the receiving
tank have compatible spill-proof mechanisms to avoid spills when
transferring fuel;

(5) safety cans when their use is required by the federal Oc-
cupational Safety and Health Administration under 29 Code of Federal
Regulations §1926.155(l); and

(6) containers that are filled with fuel by the manufacturer
prior to sale to consumers and that are not intended for reuse as portable
fuel containers.

§115.629. Affected Counties and Compliance Schedules.

All affected persons in all counties within the State of Texas shall be in
compliance with the provisions of this division as soon as practicable,
but no later than December 31, 2005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406483
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: June 11, 2004
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 330. MUNICIPAL SOLID WASTE
SUBCHAPTER A. GENERAL INFORMATION
30 TAC §330.4

Texas Commission on Environmental Quality (TCEQ or commis-
sion) adopts the amendment to §330.4. Section 330.4 is adopted
without change to the proposed text as published in the May 28,
2004, issue of the Texas Register (29 TexReg 5278) and will not
be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

A bill from the 77th Legislature, 2001, amended Texas Occu-
pations Code, §801.361, Disposal of Animal Remains. This bill
allowed the burning or burying of animal remains if the disposal
occurred in a county with a population of less than 10,000, the
burning or burying occurred on property owned by the veterinar-
ian, and the veterinarian did not charge for disposal. This bill
did not allow the burning or burying of medical waste associated
with animal remains.

This rulemaking implements Senate Bill (SB) 216, 78th Leg-
islature, 2003. This bill amended Texas Occupations Code,
§801.361, and took effect September 1, 2003. Texas Occu-
pations Code, §801.361 now allows a veterinarian to dispose
of animal remains and medical waste associated with the
animal by burial or burning if certain conditions are met. The
veterinarian must conduct these activities on property owned
by the veterinarian that is outside the corporate boundaries of a
municipality or within the corporate boundaries of a municipality

as a result of an annexation that occurs on or after September
1, 2003. Further, SB 216 stipulates that Texas Occupations
Code, §801.361 prevails over any other law that authorizes a
government entity to prohibit or restrict outdoor burning or abate
a public nuisance.

In compliance with House Bill 3061, 78th Legislature, 2003, this
rule was developed in cooperation with and was approved by the
Texas Animal Health Commission on May 25, 2004. The com-
mission simultaneously adopts in this issue of the Texas Regis-
ter the amendment to 30 TAC §111.209, Exception for Disposal
Fires.

SECTION DISCUSSION

The commission amends §330.4(c), (g), and (x) in order to
conform with current formatting standards. In subsection (c)
"MSWLF" is revised to "MSW landfill facility." In subsection (g)
the titles of §§330.150 - 330.159 are listed individually and the
title of the subchapter in which these sections are contained,
"Operational Standards for Solid Waste Processing and Ex-
perimental Sites" is removed. The amendment to subsection
(x) replaces "RCRA" with "The Resource Conservation and
Recovery Act."

The commission revises §330.4(y) to refer to amended Texas
Occupations Code, §801.361. Texas Occupations Code,
§801.361 allows a veterinarian to burn or bury the remains
of an animal and medical waste associated with the animal
on property owned by the veterinarian without having to seek
approval from the TCEQ for this activity. The veterinarian-owned
property must now be outside the corporate boundaries of any
municipality or within the corporate boundaries of a municipality
as a result of an annexation that occurs on or after September
1, 2003. Existing language in §330.4(y) that conflicts with
amended Texas Occupations Code, §801.361, is removed.
Additionally, new language is added to §330.4(y) that stipulates
that veterinarians who dispose by burning under this section
must comply only with §111.209(3). Paragraphs (1) - (9) of this
subsection are removed.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in the statute. Furthermore, it
does not meet any of the four applicability requirements listed in
Texas Government Code, §2001.0225(a).

A "major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. This rulemak-
ing amends §330.4(y) by removing existing language that con-
flicts with amended Texas Occupations Code, §801.61 and by
adding language that stipulates that veterinarians burning un-
der Texas Occupations Code, §801.361 must comply only with
§111.209(3). This adopted rule does not qualify as a major envi-
ronmental rule because it does not have as its specific intent the
protection of the environment or the reduction of risk to human
health from environmental exposure. The specific intent of this
amendment is to incorporate the changes made by SB 216 into
the municipal solid waste permitting exemption for the disposal
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of animal remains and associated medical waste by veterinari-
ans.

In addition, a regulatory impact assessment is not required be-
cause the rule does not meet any of the four applicability re-
quirements listed in Texas Government Code, §2001.0225(a).
The rule does not exceed a standard set by federal law because
there is no corresponding federal standard. The rule does not
exceed an express requirement of state law because it is in di-
rect response to SB 216, and does not exceed the requirements
of this bill. This rule does not exceed a requirement of a dele-
gation agreement or contract between the state and an agency
or representative of the federal government to implement a state
and federal program. This rule does not adopt a rule solely un-
der the general powers of the agency, but rather under specific
state law, namely Texas Health and Safety Code, §361.011 and
§361.024.

TAKINGS IMPACT ASSESSMENT

The commission performed an assessment of this rule in accor-
dance with Texas Government Code, §2007.043. The specific
purpose of the adopted rule is to implement SB 216. The rule
implements the provisions of SB 216, which modified the require-
ments applicable to veterinarians who wish to dispose of animal
remains and associated medical waste by burying or burning
without obtaining a TCEQ permit or registration. The rule sub-
stantially advances this stated purpose by modifying §330.4 to
conform to the statute. The rule does not affect real property
because it refers to a statute that specifies the conditions under
which a veterinarian may dispose of animal remains and associ-
ated medical waste without TCEQ authorization. Therefore, the
adopted rule does not constitute a taking under Texas Govern-
ment Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the rule
is neither identified in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, nor does it affect any action/authoriza-
tion identified in §505.11. Therefore, the adopted rule is not sub-
ject to the Texas Coastal Management Program.

PUBLIC COMMENT

The commission conducted a public hearing on the rulemaking
on June 24, 2004, in Austin. The Texas Veterinary Medical As-
sociation (TVMA) commented at the hearing. During the public
comment period, which closed on June 28, 2004, the commis-
sion received written comments from TVMA, EPA, and Senator
Judith Zaffirini. EPA stated neither support nor objection to the
amendment to Chapter 330, while TVMA and Senator Zaffirini
expressed opposition to the amendment to §330.4.

RESPONSE TO COMMENTS

Comment

TVMA and Senator Zaffirini commented that the net effect of the
rule will be to preclude the burying of carcasses by veterinarians.

Response

It is the agency’s position that the adopted rule conforms to the
intent of SB 216 and does not prohibit or restrict the activities
authorized by the bill. This rule amendment refers directly to
Texas Occupations Code, §801.361 as amended by SB 216.

Comment

TVMA and Senator Zaffirini commented that the majority of vet-
erinarians using SB 216 would rather burn carcasses than bury
them. However, TVMA further stated, that sometimes weather
conditions don’t permit burning. In this case the veterinarian has
a few options including burial, transport to a landfill, or sending
the carcass home with the owner so that the owner may dispose
of the carcass. TVMA pointed out that there may be public and
animal health issues with the transport of carcasses and the dis-
posal of carcasses by individual animal owners who often just
dump the carcass in a pasture. TVMA stated that under the
proposed rule veterinarians who want to bury carcasses must
deed record, which requires that veterinarians survey their land,
record it in the county, send a copy to the TCEQ, and let the
TCEQ know when they have closed the burial pit. TVMA stated
that these deed recordation requirements will prevent veterinar-
ians from using SB 216 to bury at all, which will mean sending
carcasses home with the owners. TVMA and Senator Zaffirini
stated that it is financially burdensome for veterinarians to sur-
vey their land and deed record in order to dispose of animals by
burial. TVMA and Senator Zaffirini commented that veterinari-
ans are highly trained and educated on proper disposal of animal
remains. TVMA asked that the commission not adopt the rule as
written and consider a rule that excepts veterinarians from deed
recordation requirements.

Response

The amendment does not mention deed recordation, nor does
the amendment modify the deed recordation requirements for
municipal solid waste. Existing 30 TAC §330.7, Deed Recorda-
tion, requires a person burying municipal solid waste, including
dead animals, to deed record. This rulemaking does not open
or modify §330.7, but rather it amends §330.4, Permit Required,
by referencing Texas Occupations Code, §801.361.

The requirement to deed record does not prohibit conduct au-
thorized by SB 216.

The commission agrees that veterinarians are highly trained
professionals who will decide to burn or bury diseased animals
based on best management practices that are protective of
public and animal health. Some diseased animal carcasses are
best disposed of by burial because disease could be spread
if carcasses with certain kinds of disease are disposed of by
burning. Veterinarians have access to information that will help
them decide the most protective method by which to dispose of
diseased animal carcasses.

Comment

TVMA and Senator Zaffirini stated that the amended rule will
hold veterinarians to the same standards as other entities that
are disposing of municipal solid waste.

Response

The amendment to §330.4 does not require veterinarians to com-
ply with all of the requirements for municipal solid waste landfills.
Specifically, the amendment to §330.4 modifies the current pro-
visions regarding disposal of the remains of an animal that dies
in the care of a veterinarian. It does this by referring directly to
Texas Occupations Code, §801.361.

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code (TWC),
§5.013, which establishes the general jurisdiction of the commis-
sion; TWC, §5.102, which establishes the commission’s general
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authority to carry out its jurisdiction; and TWC, §5.103, which re-
quires the commission to adopt any rule necessary to carry out
its powers and duties under this code and other laws of this state.
The commission also takes this action under Texas Health and
Safety Code, §361.011 and §361.024, which provide the com-
mission with the authority to adopt rules necessary to carry out
its powers and duties under the Texas Solid Waste Disposal Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406488
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: May 28, 2004
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 334. UNDERGROUND AND
ABOVEGROUND STORAGE TANKS
The Texas Commission on Environmental Quality (agency,
commission, or TCEQ) adopts amendments to §§334.2, 334.5,
334.7 - 334.10, 334.12, 334.46, 334.50, 334.55, 334.56,
334.302, 334.306 - 334.310, 334.313 - 334.315, 334.322,
334.530 - 334.535, and 334.560. Sections 334.2, 334.10,
334.50, 334.302, 334.306, 334.309, 334.313, 334.531, 334.533
- 334.535, and 334.560 are adopted with changes to the
proposed text as published in the April 30, 2004 issue of the
Texas Register (29 TexReg 4083). Sections 334.5, 334.7 -
334.9, 334.12, 334.46, 334.55, 334.56, 334.307, 334.308,
334.310, 334.314, 334.315, 334.322, 334.530, and 334.532 are
adopted without changes to the proposed text and will not be
republished. Section 334.14 is withdrawn.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

To better ensure that all payable reimbursement claims can be
paid before the Petroleum Storage Tank Remediation (PSTR)
Account sunsets in 2006, given limited agency resources, the
standard for the reimbursement of eligible cleanup expenses
related to leaking petroleum storage tank (LPST) sites is
revised to move away from an "actual cost" -based system.
Reimbursement will instead be based on the lower of either
line-item amounts listed in Subchapter M of this chapter or
line-item amounts listed in invoices submitted with the claim,
with limited updates to those Subchapter M line-item amounts
proposed in this rulemaking. In addition, better accountability
provisions are proposed to be added in the reimbursement rules
as a result of the agency’s experiences with petroleum storage
tank (PST) audit cases over the last few years.

Throughout this rulemaking package, administrative changes
have been made in accordance with Texas Register require-
ments and to be consistent with other commission rules (e.g.,
references to the Texas Natural Resource Conservation Com-
mission or TNRCC have been updated to Texas Commission on
Environmental Quality, TCEQ, or agency, as appropriate).

The commission specifically solicited comments and suggested
alternatives with regard to each of the following issues in this
rulemaking: 1) considering the language in §334.309(c) - should
the agency continue to utilize an actual cost analysis and if so,
how should actual cost be defined; 2) does the language overly
limit the agency’s audit authority as described in §334.309(d)
and §334.533; and 3) considering the language in §334.306(f)
- what method(s) could be used to address concerns that have
been expressed regarding the ability of the agency to ensure
that subcontractors receive payment for work performed as part
of the PST reimbursement program.

SECTION BY SECTION DISCUSSION

Subchapter A - General Provisions

Regulatory reform changes are adopted to provide clarification
of existing regulatory requirements concerning tank labeling and
the definition of action level; to insert a definition of petroleum
storage tank since the term was inadvertently omitted in a pre-
vious rulemaking and is used in this chapter; to add flexibility
concerning certification of certain environmental professionals;
to expand the "seller’s disclosure" to include aboveground stor-
age tanks (ASTs) as well as underground storage tanks (USTs);
to delete outdated language concerning temporarily out-of-ser-
vice tanks; and to correct an administrative error from a recent
PST rulemaking.

Adopted §334.2 adds paragraph (6) to insert a definition of ac-
tion level. The term is moved from the definitions section in Sub-
chapter H because the term is used in other subchapters in this
chapter, and is updated to remove language that is covered more
thoroughly in Subchapters D and G of this chapter (see discus-
sion of §334.322 in this preamble). Subsequent definitions are
renumbered accordingly. The definition of corrosion technician is
renumbered as paragraph (28) and the word "is" inserted into the
last line to improve readability; the phrase "has been" is deleted
from subparagraph (A) to improve readability; the word "is" is
deleted from subparagraph (B) to improve readability; and sub-
paragraph (C) is amended to allow the Steel Tank Institute as an
additional entity from which certification of a cathodic protection
tester will be accepted, as long as the manner of certification
under the rule meets the agency’s satisfaction. The definition
of free product is renumbered as paragraph (41), with the par-
enthetical clarified to match the definitions in Subchapter M of
this chapter. A definition of petroleum storage tank is added as
paragraph (80), because the term was inadvertently omitted in
a previous rulemaking and is used in this chapter. This defini-
tion tracks the statutory definition in Texas Water Code (TWC),
Chapter 26, Subchapter I, §26.342(12). The definition of petro-
leum substance is renumbered as paragraph (81) and amended
by adding "e.g.," as a precedent to each set of examples en-
closed in parentheticals to specify that they are examples and
not a restricted list. The definition of professional geoscientist is
added, from proposal, as new paragraph (88) to recognize this
professional licensure. Subsequent definitions are renumbered
accordingly. The definition of spill is renumbered as paragraph
(100) and amended by adding reference to ASTs as a correc-
tion. Throughout the section, the acronyms "AST" and "UST"
are spelled out to be consistent with other commission rules.

Adopted §334.5(b)(1)(C) reflects the current name of the agency.

Adopted §334.7(d)(1)(A)(i) and (ii), concerning tank registration
updates, is reinserted after accidental deletion in an administra-
tive error in a recent PST rulemaking.
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Adopted §334.8(c)(5)(C) inserts the phrase "or within 30 days of
a subsequent tank installation," into the first sentence to clarify
the existing requirement in §334.7(d)(4) of this subchapter. The
change reiterates, in this section, that the tank-labeling require-
ment is applicable to tanks installed after the promulgation of the
compliance self-certification regulations, in addition to tanks al-
ready installed at that time. Section 334.8(c)(5)(A)(i) - (iii), (B)(i)
and (iii), and (D)(i) reflects the current name of the agency.

Adopted §334.9 is expanded to include ASTs as well as USTs,
to ensure that purchasers of both types of regulated tanks are
notified in writing of applicable requirements. The benefits of
increased compliance with applicable regulations, previously re-
alized for USTs, will also be realized for ASTs under the change.
Parallel provisions for ASTs are inserted in the introductory lan-
guage and in paragraphs (2) and (5). Subsection (4) adds the
phrase "as to USTs" to make the paragraph specific to USTs,
adds the phrase "and other" before the word "requirements" to
reference other Texas Administrative Code requirements, and re-
places "Texas Natural Resource Conservation Commission" with
"Texas Commission on Environmental Quality" to reflect the cur-
rent name of the agency. Paragraph (5) is added to provide lan-
guage similar to paragraph (4), but altered to be specific to ASTs.

Adopted §334.10(a)(6) is deleted as an outdated provision,
because such extensions of time are no longer allowable under
30 TAC §334.54. The subsequent paragraphs are renum-
bered accordingly. New language is added, from proposal,
to §334.10(a)(10) to specify that when agency requirements
specify documents that must be prepared by, or prepared
under, the supervision of a duly licensed professional engineer,
a duly licensed professional geoscientist, or a duly licensed
professional surveyor, those documents must be prepared in
accordance with all requirements of statute and rule applicable
to that respective professional.

Adopted §334.12(a) reflects the current name of the agency.

Subchapter C - Technical Standards

Regulatory reform changes are made to reflect agency experi-
ence with certain systems since the rules were written, to make
corrections, and to delete outdated provisions.

Adopted §334.46 is amended to prevent double-walled tanks that
are shipped by the manufacturer with a vacuum on the inter-
stice from having to be needlessly air tested if that vacuum is
still within manufacturer’s specifications when the tank arrives
at a site where it will be installed. Section 334.46(d)(1) deletes
the sentence "New tanks shall be air tested before they are in-
stalled." to allow some flexibility in the overall requirement. Sec-
tion 334.46(f)(2)(B) changes the word "and" to the word "or" to
allow a choice in allowable procedure.

Adopted §334.50(a)(1)(C)(ii)(V) deletes the phrase "and
(B)(i)(III)" because that referenced subclause does not exist and
by changing the word "subsections" to "subsection." Section
334.50(d)(6)(B) corrects the spelling of the word "course" to
"coarse." Also, the word "subsection" has been replaced with the
word "subparagraph" in §334.50(d)(2)(C)(i)(II), as a correction
from proposal, to conform with Texas Register requirements.

Adopted §334.55(a)(6)(B)(i) removes an erroneous reference
to §334.50(d)(9), relating to "Statistical inventory reconciliation
(SIR) and inventory control" as an external release monitor-
ing and detection method, and an unnecessary reference
to §334.50(d)(10), relating to "Alternative release detection

method" as an external release monitoring and detection
method.

Adopted §334.56(b)(1)(A) removes an erroneous reference to
§334.50(d)(9), relating to "Statistical inventory reconciliation
(SIR) and inventory control" as an external release monitor-
ing and detection method, and an unnecessary reference
to §334.50(d)(10), relating to "Alternative release detection
method" as an external release monitoring and detection
method. Section 334.56(c)(2) replaces "Texas Natural Re-
source Conservation Commission" and "TNRCC" with "Texas
Commission on Environmental Quality" and "TCEQ" to reflect
the current name of the agency.

Subchapter H - Reimbursement Program

To increase the agency’s ability to process and pay all payable re-
imbursement claims before the PSTR Account sunsets in 2006,
given limited agency resources, the standard for the reimburse-
ment of eligible cleanup expenses related to LPST sites is re-
vised to move away from an "actual cost"-based system. Reim-
bursement will instead be based on the lower of either line-item
amounts listed in Subchapter M or line-items amounts listed in
invoices submitted with the claim. In addition, better account-
ability provisions were are added in the reimbursement rules to
better fulfill the stewardship role the agency has for the PSTR Ac-
count under TWC, §26.3573(h). These changes are based on
experience the agency has gained in conducting numerous PST
reimbursement audits over the last several years. In addition to
these changes, the rules concerning assignment of reimburse-
ment rights, including associated paperwork requirements, are
simplified and clarified. This will increase the predictability of the
process by which an eligible owner or operator seeks to transfer
reimbursement rights to another. Greater clarity in this process
also reduces the agency’s liability to suit based on an allegation
that reimbursement funds were sent to a person other than the
person authorized by the owner or operator. This rulemaking
package also updates and clarifies existing program rules, and
makes corrections to rule language to improve rule consistency.

Adopted §334.302 changes the title of the section by the addi-
tion of the word "Assignments" at the end, to make clear that the
rules regarding the assignment of reimbursement rights are con-
tained in this section. Section 334.302(c)(2) changes the word
"one" to "$1" to conform with Texas Register formatting. Section
334.302(c)(6) deletes the word "or" and moves it to paragraph
(7) to reflect that another item is added to this list of regulations.
Section 334.302(c)(7) adds the phrase "any expenses" to clarify
the requirement and improve readability. A new §334.302(c)(8)
is added to the list of items for which reimbursement will not be
made, that being markup of amounts paid to subcontractors by
owners/operators who act as their own prime contractor or con-
sultant. Cross-references to similar provisions proposed in Sub-
chapter M are also included in the new language.

Adopted §334.302(d)(1) replaces the term "his duly authorized
representative" with the term "his/her agent" to clarify the term.
The phrase "through an assignment" is added to §334.302(d)(4)
to clarify the nature of the authorization by which an owner or op-
erator may ask the agency to pay his/her reimbursement money
directly to another party. The phrase "agents or" is deleted from
§334.302(i) and (j) to clarify that an assignment of reimburse-
ment rights under these regulations is needed for the agency to
pay anyone other than the owner or operator in a reimbursement
situation. Also in §334.302(i) the language "except as provided
by §334.306(f) of this title (relating to Form and Contents of Ap-
plication)" is added, from proposal, so that subcontractors who
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meet the requirements of §334.306(f) can be paid directly with-
out obtaining an assignment. In §334.302(h), the word "fund" is
replaced with the word "account" as a correction. In §334.302(j),
the word "agent" is replaced with the word "assignee" to clarify
and reiterate that an assignment of reimbursement rights under
these regulations is needed for the agency to pay anyone other
than the owner or operator in a reimbursement situation, and the
words "insuring" and "insure" are replaced with the words "en-
suring" and "ensure" to correct spelling errors.

Adopted §334.302(k) adds the word "eligible" before the phrase
"owner or operator" to reiterate that owners or operators must
be otherwise eligible before they are in a position to make an
assignment of their reimbursement rights under the rule, and to
make a cross-reference to the term "eligible owner or operator"
in §334.310. Section 334.302(k)(1) is amended to read "the
person assigned the right to accept payment on behalf of an
eligible owner or operator. Such assignees are limited to the
following:" to make it clear that an assignment under the rule is
the authorizing mechanism, and that assignments can only be
made as listed in the subsequent subparagraphs. The phrase
"a purchaser of the property where the release occurred and
on which the claim for payment is based" in §334.302(k)(1)(A)
is deleted because an owner of contaminated property may
already receive reimbursement as an "eligible owner or op-
erator" as provided in §334.310(a)(1)(C) once appropriate
corrective action activities are performed. New language for
§334.302(k)(1)(A) is added which reads "a Prime Corrective
Action Specialist, properly registered under Subchapter J of this
chapter (relating to Leaking Petroleum Storage Tank Corrective
Action Specialist Registration and Project Manager Licensing),
hired by the owner or operator to perform corrective action activ-
ities at the leaking petroleum storage tank site in question who
also holds a lienhold interest on the real estate or fixture that
is attached to the real estate where the release occurred and
on which the claim for payment is based; or" to better describe
the scenario where an owner or operator assigns his/her reim-
bursement directly to the prime contractor who is responsible
for the performance of corrective action at the site, as opposed
to the description currently found in §334.302(k)(1)(B), which is
deleted because an amended version of the existing language
has been incorporated into the new §334.302(k)(1)(A). Current
language in §334.302(k)(1)(C) is relettered as §334.302(k)(1)(B)
to reflect the deletion of the current §334.302(k)(1)(B). Section
334.302(k)(1)(D) is relettered as §334.302(k)(1)(C) to reflect the
deletion of current §334.302(k)(1)(B).

Adopted §334.302(k)(2) provides reference corrections due to
other changes to this subsection. Section 334.302(l) is deleted
as part of simplifying the assignment process by no longer requir-
ing a contract of subrogation to be submitted by the claimant.

Adopted §334.306(b)(6) replaces the phrase "legible copies
of invoices providing a description of:" with the phrase "legible
copies of contractor and subcontractor invoices and any other
documents required by the executive director to provide a de-
scription of:" to clarify the type of invoices required and to clarify
the point, made throughout this subchapter and Subchapter
M, that invoices are just one of the types of documents that
may be necessary to demonstrate that applicable requirements
have been met. The phrase ", using the same break-down of
individual activities as are listed in this subchapter and Sub-
chapter M of this chapter" is added at the end of the sentence
in §334.306(b)(6)(E). This is intended to simplify the reimburse-
ment review process by increasing continuity and consistency
in reimbursement applications and to prevent "cost bundling,"

whereby an applicant lumps many activities together such that
it becomes difficult to separate out the individual activities for
proper agency review. This adopted rule should speed up
agency processing of applications. In §334.306(b)(6)(F), the
phrase "the total amount paid, or ensured to be paid through
the posting of a payment bond" is added to provide clarification
and to provide continuity with language in §334.306(b)(7),
and to address the commission’s specific concern regarding
subcontractors who are not getting paid.

Current rules do not adequately require prime contractors
to show that they have "paid costs in full" to subcontractors.
This is true even though owners or operators, when receiving
reimbursement monies from the agency, must make such a
demonstration as to their prime contractors. To ensure equal
treatment of all categories of reimbursement claimants and
to prevent unjust enrichment from the PSTR Account as part
of the agency’s statutory duty to be a good steward of the
Account, the rules would compel the same type of showing of
§334.302(i) - (k) assignees that owners or operators have to
make when they receive reimbursements directly. The change
would likely encourage subcontractors to stay in the business
of performing corrective action in reimbursement situations.
Therefore, §334.306(b)(7) is amended to read "certification on
the designated agency form, either that the amounts described
in §334.309(c) of this title (relating to Reimbursable Costs) have
been paid in full by the claimant or have been ensured to be paid
in full through the posting of a payment bond in the amount not
yet paid in full by the claimant. The certification must include:"
to require a specific certification, as opposed to other demon-
strations of proof at the claim review stage, that the claimant
has either made the payment or has been ensured to be paid
in full through the posting of a payment bond in the amount
not yet paid in full by the claimant. Section 334.306(b)(7)(A)
provides details of what is being certified in situations where
the claimant is either an eligible owner or operator or an insurer
under §334.302(k)(1)(B). Section 334.306(b)(7)(B) provides
details of what is being certified in situations where the claimant
is an assignee contractor under §334.302(k)(1)(A). Language
is deleted from §334.306(b)(7)(A) and (B) that would no longer
be relevant in the change from a "proof" demonstration to a
certification. Section 334.306(b)(7)(C), (D), and (E) is deleted
as no longer relevant in the change from a "proof" demonstration
to a certification.

Current language in §334.306(b)(8) is deleted as an outdated
and unnecessary requirement. New language is added for the
paragraph, which reiterates the requirement that before the
agency can honor an otherwise proper request by an owner
or operator to send a reimbursement check to an entity other
than the owner or operator, the required assignment documents
must be filled out completely and accurately. Adopted new
§334.306(b)(9) states that if any combination of the owner or
operator and the legal "persons" performing corrective action
activities at the LPST site are "related parties," as defined in
the new definition in §334.322, this information would have to
be disclosed in the reimbursement application. It is important
for the agency to have this information, because some reim-
bursement line-item amounts (e.g., allowable prime contractor
markup on subcontractor expenses) are based on the idea that
the two parties are indeed separate entities. The language
will help prevent unjust enrichment from the PSTR Account,
and will be part of fulfilling the agency’s statutory duty of good
stewardship of that account under TWC, §26.3573(h). The
existing §334.306(b)(9) is renumbered as §334.306(b)(10).
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Section 334.306(f) has been changed from proposal. The new
language states that a subcontractor may submit information
to the agency to assert a claim that the subcontractor has
performed pre-approved work and has not been fully paid for
the work. The new language also states that a subcontractor
may be considered for direct reimbursement by the commission
if all of the following requirements are met: 1) the subcontractor
requesting to be directly reimbursed by the agency shall have
performed work for a person eligible for reimbursement in
accordance with §334.310 and performed such work as a
subcontractor to a prime corrective action specialist retained by
the eligible owner or operator; 2) a Fund Payment Report that
contains the charges for which the subcontractor has not been
paid has been issued in accordance with §334.314; 3) the prime
corrective action specialist has failed to pay the subcontractor,
due to insolvency subject to the limitations of 11 United States
Code, §365(e)(1), the amount reflected on the Fund Payment
Report; 4) the commission has not paid for the work performed
in the Fund Payment Report or the commission has successfully
recovered the money paid for the work performed in the Fund
Payment Report in accordance with 30 TAC §334.318 and TWC,
§26.355; and 5) the subcontractor has filed within 120 days
of the effective date of this subchapter (Subchapter H) written
notice to the agency of the amounts owed on each specific Fund
Payment Report that the prime corrective action specialist has
failed to pay and an affidavit by the subcontractor stating that the
prime corrective action specialist has failed to pay the amount
being requested by the subcontractor. The existing §334.306(f)
is relettered as §334.306(g). Filings by subcontractors directly
to the agency for reimbursement is limited to within 120 days
of the effective date of the rule because new rule language in
§334.306, requiring either proof of payment to subcontractors
or posting of a payment bond in the amount not yet paid to the
subcontractors, will help subcontractors get paid by their prime
contractors in the future and thereby alleviate the need for the
agency to directly reimburse the subcontractors. The 120-day
time period provides an opportunity for subcontractors who,
under the prior rules, had not been paid by the contractor and
had no recourse within the scope of the prior rules to be paid
directly by the TCEQ for work performed.

Adopted §334.307(a)(3) replaces the word "which" with the word
"what" to improve readability. Section 334.307(b) adds the word
"may" and the phrase "allow for proper application" and deletes
"the application" to provide clarification and to improve readabil-
ity.

Adopted §334.308(a) replaces the word "which" with the word
"that" to improve readability and replaces the word "section" with
the word "chapter" to clarify the scope of the subsection. Sec-
tion 334.308(b) replaces the phrase "which arise directly from"
with the phrase "directly required for" and replaces the phrase
"the requirements of the agency, subject to the limitations pre-
scribed by this section" with the phrase "commission rules" to
make the language simpler, provide clarification, and improve
readability. Section 334.308(c)(14) inserts the phrase "under
this paragraph" at three different places, and deletes "of tank re-
movals," "removed," and "of removal" to provide clarification and
improve readability. Section 334.308(c)(18) and (19) changes
the word "guidelines" to the word "specifications" to reflect the
new title of Subchapter M. Section 334.308(f) adds the phrase
"of any substance listed in §334.301(a) of this title (relating to
Applicability of this Subchapter)" to clarify the applicability of

the subsection. Section 334.308(g)(12) adds the word "prod-
uct" after the word "petroleum" to clarify what category of sub-
stances the paragraph is referencing. Section 334.308(g)(20)(B)
replaces the word "which" with the word "that" to improve read-
ability. Section 334.308(g)(22) is added to explicitly state that
when a corrective action activity is not done correctly the first
time, the claimant will be able to recover costs only if the work
is correctly redone. Section 334.308(g)(23) is added to explic-
itly state that no reimbursements are allowed in instances where
fraud is shown.

Adopted §334.309(a) changes the word "guidelines" to the word
"specifications" to reflect the proposed new title of Subchapter
M.

Adopted §334.309(c) states: "For reimbursements appropriate
to be made under this subchapter, the amount reimbursed will
be the lower of the invoiced amount or the line-item amount (ad-
justed for scope of work) for that activity specified in Subchap-
ter M of this chapter (relating to Reimbursable Cost Specifica-
tions for the Petroleum Storage Tank Reimbursement Program).
An exception to this subsection is made for items under Sub-
chapter M of this chapter requiring bidding, where reimburse-
ment requests are processed as described in Subchapter M of
this chapter. For those activities that require pre-approval un-
der §334.310(f) of this title (relating to Requirements for Eligibil-
ity), the agency may also, at its discretion, limit the amount re-
imbursed to the pre-approved amount." This will cause the stan-
dard for the reimbursement of eligible cleanup expenses related
to LPST sites to move away from an "actual cost" -based sys-
tem. Reimbursement will instead be based on the lower of either
line-item amounts listed in Subchapter M or line-item amounts
listed in invoices submitted with the claim.

Under current PST program rules, agency staff are performing
two separate reviews of each reimbursement claim. The first
involves determining the activities that were pre-approved and
the cost pre-approved for each activity, documenting that the ac-
tivities were actually done as pre-approved, then adjusting for
changes in scope of work (e.g., a pre-approval is initially given
for the installation of three monitoring wells but, with agency con-
currence for a "field change," the contractor only drills two). The
second review of the claim is an "actual cost review." This in-
volves a detailed evaluation of applicable invoices, receipts, can-
celled checks, certified public accountant certifications, promis-
sory notes, etc., whereby the applicant demonstrates what the
pre-approved work actually cost to perform. Following these re-
views, under current rules, the agency reimburses the lower of
the amounts calculated in the two reviews for each claim. "Ac-
tual cost" reviews are very time consuming. Also, since statute
(TWC, §26.35731(c)) requires that within 90 days after the date
on which the commission receives a completed application for
reimbursement from an owner or operator of a PST system that
is seeking reimbursement, the commission shall send a fund
payment report to that owner or operator, available staff must,
therefore, be dedicated to the processing of new applications. In
addition, questions have been raised about the consistency of
agency actual cost reviews under the current rules.

The agency adopts changes in to the rules to eliminate actual
cost reviews, and to use the concurrent resource savings to fur-
ther ensure that all eligible valid claims are paid before the PSTR
Account sunset. This will also allow the payment of as many el-
igible valid non-pre-approved claims as possible before PSTR
Account sunset, as statute (TWC, §26.35731(b)) provides that
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non-pre-approved claims for reimbursement cannot be consid-
ered, processed, or paid until all pre-approved claims have been
completed.

Another benefit to these particular rule changes is that they
would constitute a significant simplification of the application
process, both in terms of the work required by applicants to
prepare and submit applications and the work required by
agency staff to review them. This simplification is expected to
result in reduction in the number of associated protests that are
filed, saving time for both applicants and agency staff.

Adopted new §334.309(d) is changed from proposal to state: "A
cost is not reimbursable if a contractor fails to pay its subcon-
tractors for subcontracted work, or if there is a failure to per-
form the work claimed as technically required. The audit of reim-
bursable costs is addressed in §§334.530 - 334.535 of this title
(relating to Purpose and Applicability of the Subchapter, Coop-
eration with Audit; False Submittals, Payments, Audits, Notice
of Overpayment, and Objections to the Notice of Overpayment
and Formal Petition for Hearing)." Agency audit staff may review
claims based on actual cost as defined in §§334.530 - 334.535.
Agency audit staff need the ability to review costs within invoices
to properly determine if those costs are actual amounts paid for
actual work performed. A review of actual costs within the in-
voices would then need to be compared to fair market rates for
those costs (e.g., RCS line-item amounts in Subchapter M or
agency PST State Lead Remediation rates) to ensure that only
reasonable costs are being invoiced.

Adopted §334.310(c) adds the phrase "Agency eligibility deter-
minations must" and deletes the phrase "The agency may de-
termine other persons to be eligible owners or operators" to bet-
ter express the limitations of the referenced statutory provision.
Section 334.310(f) adds the sentence "Pre-approval of proposed
corrective action activities and costs does not create an enti-
tlement to reimbursement for any corrective action task, at the
amount pre-approved or a different amount." to provide a more
specific restatement in this section of existing language found in
§334.302(h).

Adopted §334.313(a)(1)(A)(ii) deletes the phrase "be accompa-
nied by"; deletes the phrase "of invoices (contractor and subcon-
tractor)"; deletes the existing reference to §334.306(b)(6); adds
the phrase "as required under §334.306(b)(6) of this title" to
eliminate redundant language, to clarify the clause, and to make
included references more specific; and adds the phrase "by
certification of" before the word "proof" to reflect new language
in §334.306(b)(7). Section 334.313(a)(1)(A)(iii) deletes the
phrase "be accompanied by" to eliminate redundant language.
Section 334.313(a)(1)(A)(iv) deletes the phrase "the completion
of" to eliminate unnecessary language. Existing language in
§334.313(a)(1)(B) - (D) is deleted because the agency’s treat-
ment of incomplete applications is consolidated and clarified
in a new §334.313(b). Existing language in §334.313(a)(1)(E)
is relettered as §334.313(a)(1)(B), with the phrase "in a fund
payment report that those costs" added and the phrase "and
the application" deleted to clarify that a fund payment report
will be the mechanism of notification; the words "completes"
and "of" are added to provide clarification; and the existing
reference to §334.313(f) is changed to reference §334.313(d)
to reflect the relettering of this subsection. Existing language
in §334.313(a)(1)(F) is relettered as §334.313(a)(1)(C) and is
amended by deleting and adding language to simply state: "if
it has been determined that an otherwise complete application
contains costs for a corrective action activity which the agency

determines to have been performed improperly, the applicant
will be notified in a fund payment report that those costs are
denied as not allowable under §334.308(g)(22) of this title (re-
lating to Allowable Costs and Restrictions on Allowable Costs)."
Existing language in §334.313(a)(1)(G) is amended to delete
an unnecessary reference and relettered as §334.313(a)(1)(D).
Existing language in §334.313(b) and (c) is deleted because
the agency’s treatment of incomplete applications is proposed
to be consolidated and clarified in new subsection (b). Existing
rule language in these subsections could be read to require
the agency to send back all applications for even the smallest
deficiency. Existing language in §334.313(d) is relettered as
§334.313(b) and amended to provide a consolidated statement
of the agency’s treatment of incomplete claims. Under the
requirements, the agency has the flexibility to issue a fund
payment report that classifies appropriate parts of a claim as
payable, denies appropriate parts of a claim, and categorizes
the deficient parts of the claim as "withheld" until such time
as the deficiency is cured. Under this option, large payable
amounts will not be held back for a small deficiency in another
part of the claim. In §334.313(b), changes are adopted to
delete references to different stages of the review process, so
that the listed options are available to the agency whenever a
deficiency is found, as well as to improve readability. Adopted
§334.313(b)(2) is amended to more accurately reflect that
payment for portions of a claim may be withheld, as opposed
to characterizing the entire claim that way under the existing
option. The phrase "of those portions of the claim for which
additional information has been requested" replaces the phrase
"for insufficiently documented costs or insufficiently documented
corrective action activity" to ensure that all types of deficiencies
under this subchapter are encompassed. Section 334.313(e)
is relettered as §334.313(c) and §334.313(f) is relettered as
§334.313(d) to reflect changes adopted earlier in this section
that require the reformatting.

Adopted §334.314(b)(1) deletes the phrase ", provided a
signed subrogation contract is submitted, when required" as
an outdated provision. Section 334.314(d) deletes the phrase
", which may include the submission of a signed subrogation
contract, when required" as an outdated provision. Eliminating
this requirement is part of streamlining the application and
review process.

Adopted §334.315(b)(2) reflects the current name of the agency.

Adopted §334.322(1) amends the definition of action level to pro-
vide simplification and clarification and moves the definition to
Subchapter A because the term "action" level is also used in
other subchapters in this chapter (see §334.2 previously dis-
cussed in this preamble). Subsequent definitions are renum-
bered accordingly. The definition of contract of subrogation in
§334.322(6) is deleted as outdated, since the regulations which
use the term "contract of subrogation" are deleted as part of
the agency’s streamlining of the application and review process
(see §334.314 previously discussed in this preamble). Subse-
quent definitions are renumbered accordingly. A new definition
of related parties is added as §334.322(16) to support the new
rule language in §334.306(b)(9) (see §334.306 previously dis-
cussed in this preamble). Subsequent definitions are renum-
bered accordingly. The definition of tank removal is renumbered
as §334.322(18) and is clarified by the insertion of more precise
terms for the tanks covered by the definition and for the material
referenced. Subsequent definitions are renumbered accordingly.

Subchapter L - Overpayment Prevention
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One of the motivations in initiating this rulemaking package was
for the agency to incorporate the lessons learned in the last
several years of conducting PST reimbursement audits. These
experiences indicate that better accountability provisions are
needed in this chapter, and that certain clarifications are needed
in this subchapter. A main point detailed in these amendments
is clearly stating which parties will now be subject to a Notice
of Overpayment (seeking disgorgement of monies reimbursed)
versus which parties must cooperate with an audit.

Adopted §334.530(a) and (b) changed the word "Fund" to the
word "Account" as a correction.

The title of adopted §334.531 is changed to "Cooperation with
Audit; False Submittals" to better reflect the section’s contents
with the adopted changes. Section 334.531(a) defines the par-
ties who must cooperate with an audit of a claim(s) and explicitly
states that the agency is not to be charged for copies of required
documents. Section 334.531(b) more clearly states that a dis-
gorgement proceeding will ensue when the documents neces-
sary to support a claim are not timely provided to the agency by
the party(s) listed in subsection (a); while existing language on
this point in subsection (c) is deleted and existing subsection (d)
is relettered as subsection (c).

Adopted §334.532(a) changes the word "Fund" to the word "Ac-
count" as a correction.

Adopted §334.533 reletters current language as subsection (a)
to allow insertion of a new subsection (b). The phrase "of claims
and associated documents" is added as a clarification of what
is being audited. Section 334.533(1) adds the phrase "eligible
to be paid as provided by TWC, §26.3573" from proposal to add
reference to the TWC, and clarify the meaning of the word "al-
lowable." Existing paragraphs (2) and (3) are deleted as unnec-
essary given that the new language cross-references the subject
matter of an audit. Paragraph (4) is renumbered as paragraph
(2), with the clarifying phrase "Subchapter H of this chapter"
added to cross-reference the meaning of the term "reimbursable"
in the existing language and a date is corrected in two places
to provide continuity with Subchapter H language. A new para-
graph (3) is added from proposal to state that actual cost is the
actual amount paid for actual work performed, net of any dis-
counts, offsets, or other reduction to the amount paid and that
actual cost includes associated overhead and reasonable profit.
Subsection (b) is added as a clarification of what information is
subject to review during an audit and to clarify that any amounts
included in a Notice of Overpayment represents amounts not ac-
tually paid, rather than amounts represented by only a promise
to pay.

Adopted §334.534(a) deletes the phrase "necessary, allowable,
or reimbursable cost of corrective action" and replaces it with the
phrase "amount provided for under this chapter" to more clearly
reference the various regulatory standards that must be met
and adds language to allow the executive director to include in a
notice of overpayment a charge for the claimant to pay interest
when the overpayment was the result of incorrect, incomplete,
or inaccurate documentation submitted by the claimant. Also
the word "reimbursement" is changed from proposal to the
word "payment" in the first sentence of subsection (a). Section
334.534(b) replaces the phrase "person who received money
from the Petroleum Storage Tank Remediation (PSTR) Fund or
to persons who were paid by the person who received money
from the PSTR fund" with the phrase "claimant (either the party
who contracted directly with the TCEQ for corrective action
work, the eligible owner or operator, or the party assigned the

reimbursement right under §334.302(i) - (k) of this title (relating
to General Conditions and Limitations Regarding Reimburse-
ment; Assignments)" to establish that a disgorgement action
will only be initiated against a reimbursement claimant. Section
334.534(c) reflects the current name of the agency. Section
334.534(d) changes the word "Fund" to the word "Account" as
a correction. Section 334.534(e) is deleted and an amended
version of the original language of this subsection is moved to
subsection (a).

Adopted §334.535(a) replaces the phrase "the party" with the
phrase "any person" to better express the entity covered by this
subsection. Section 334.535(b) more clearly references the var-
ious regulatory standards at issue and matches adopted lan-
guage in §334.533 and §334.534. Section 334.535(b) adds the
sentence, "At hearing, the petitioner must prove that the audited
claims or portions of claims were for amounts appropriately paid
under the requirements of this chapter" to reiterate the require-
ments at issue and to overtly state that the burden of proof has
always been with the petitioner.

Subchapter M - Reimbursable Cost Guidelines for the Petroleum
Storage Tank Reimbursement Program

Though a comprehensive, exhaustive revisiting of all the Reim-
bursable Cost Guideline dollar line-item amounts would not be
prudent given the limited time before the PSTR Account sunset
and the time a rulemaking takes to complete, this rulemaking
does include adjustments to these line-item amounts that were
arrived at following discussions with a stakeholder group con-
cerning changes in the marketplace since the last amendments
to this subchapter. There are limitations, besides time consid-
erations, to the changes that can be made in this subchapter
in this rulemaking. During the 2001 session of the Texas Leg-
islature, the agency was asked for a projection concerning the
burden on the PSTR Account between that time and the Ac-
count sunset date. Based on that projection, as part of House
Bill 2687, amendments were made to TWC, Chapter 26, Sub-
chapter I, which changed the fee schedule (for the fee which
supplies the Account) and extended the Account sunset date to
2006. The line-item dollar amounts that the agency will reim-
burse for various eligible remedial activities are contained in this
subchapter. Current changes to these line-item amounts include
increases in some areas and decreases in others to reflect appli-
cable changes in market pricing and costs of services. Because
the agency needs to adhere to the PSTR Account Burden pro-
jections given to the legislature during the drafting of House Bill
2687, the agency seeks to assure that these line-item increases
and decreases remain within the limits of the projected income
to the Account established by the House Bill 2687 fee schedule
to address remaining eligible LPST sites, statewide. This has
limited the number of "marketplace" updates that can be made.

The title of this subchapter is changed to "Reimbursable Cost
Specifications for the Petroleum Storage Tank Reimbursement
Program." In addition, this subchapter is revised to remove inter-
nal inconsistencies, add flexibility to improve efficiency, expand
the use of bidding while simultaneously clarifying how the agency
handles bidding situations, and reduce some of the paperwork
burden on applicants for reimbursement. The rulemaking also
removes most language associated with "actual cost" reviews
(see §334.309 previously discussed in this preamble).

Also, language for this subchapter is adopted to match similar
language adopted in Subchapter H of this chapter to ensure that
owners or operators for LPST sites do not profit from the pollution
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for which they have a legal liability (see §334.302(c)(8) previously
discussed in this preamble).

Adopted §334.560 amends the title of this section by changing
the word "Guidelines" to "Specifications" because the word
"Guidelines" is misleading given that these are rules and not
guidelines. This section merely contains language adopting
"Figure: 30 TAC §334.560." The language adopting the figure
is also amended to state: "The following Reimbursable Cost
Specifications for the Petroleum Storage Tank Reimbursement
Program are in effect as of November 18, 2004." The refer-
enced separate figure comprises the actual Reimbursable Cost
Specifications (RCSs) and is amended as follows.

On the cover page of the figure, the title is changed to "Reim-
bursable Cost Specifications" because the word "Guidelines"
could be misleading given that these are rules and not guide-
lines; the word "Division" is changed to "Reimbursement
Program" to reflect current agency alignment; and "Texas Natu-
ral Resource Conservation Commission" is changed to "Texas
Commission on Environmental Quality" to reflect the agency’s
recent name change. The first item addressed in the Table
of Contents is changed to read "Introductory Requirements"
to reflect the new title of that item; the page numbers are
renumbered to correspond with changes in the document; and
a new "Part 11: Allowable Reimbursable Costs for the Risk
Evaluation of Individual Exposure Pathways" is adopted as an
addition to the document in Section 2, Appendix A.

The "Introduction" section of the RCSs is renamed as "Introduc-
tory Requirements" to better reflect its purpose and new lan-
guage. Changes are adopted throughout the Introductory Re-
quirements to reflect the change from "Guidelines" to "Specifi-
cations" in the title, as well as to change "TNRCC" to "agency"
to be consistent with the remainder of this chapter and with the
definitions in 30 TAC Chapter 3. In the second paragraph, the
phrase "the costs of corrective action" is added as clarifying lan-
guage. The phrase "in all but extraordinary cases" is deleted be-
cause the only appropriate areas for discretion in reimbursement
amounts are expressed within the subchapter and in cross-refer-
enced regulations elsewhere in the chapter. The sentence, "All
requests for reimbursement must meet the requirements stated
herein and in Subchapter H of this chapter" is adopted to pro-
vide a cross-reference to Subchapter H. The language: "For bid
items, the agency requires a specific description of the items,
including the item’s exact type, model, age, history of previous
usage, history of previous ownership, warranty information, and
verification that all bids are at arm’s length. The agency will only
reimburse up to pre-approved bid amounts for pre-approved bid
items. For bid items, at least three bids will be required, un-
less otherwise specified herein. When three bids are required,
the agency may accept less than three bids for those situations
where it is demonstrated to the satisfaction of the agency that
three bids cannot be reasonably obtained (to be handled on a
case-by-case basis)" is added to state specific requirements re-
lated to bid items. The language: "For non-bid items, the agency
will reimburse either the invoiced amount or the RCSs line-item
amount for that activity, whichever is lower. For those activi-
ties that require pre-approval under §334.310(f) of this title (re-
lating to Requirements for Eligibility), the agency may also, at
its discretion, limit the amount reimbursed to the pre-approved
amount" is added to reflect the adopted language in §334.309(c)
(see §334.309(c) previously discussed in this preamble). The
last sentence of the second paragraph is deleted as unneces-
sary, given the language provided by additions which precede

it. A new third paragraph is added to require prime contrac-
tors for LPST sites to submit a Site Closure Schedule to help
ensure that there will be an ongoing dialogue between the con-
tractor, owner/operator, and the agency coordinator concerning
where the site is on the path to closure. The report will help the
agency fulfill its statutory mandate to make sure that all LPST
sites are progressing in a timely and proper manner toward ul-
timate closure. The paragraph goes on to state requirements
for the submission of the schedule, and what will happen if the
schedule is not properly and timely submitted and updated. The
following paragraph, beginning with "The Reimbursement Cost
Guidelines will be utilized. . . ," is deleted as unnecessary, given
the new language for paragraph two. The paragraph that begins
with "The format of this document. . ." is deleted as unneces-
sary language. A new paragraph is added to explicitly state that
records of applicable quantities associated with reimbursement
claims must be kept, and examples are given of different types
of quantities. These records will better allow the agency under
the new reimbursement scheme, at the initial review and the au-
dit stages, to evaluate reimbursement claims to see if the regu-
latory requirements have been met. Another new paragraph is
added to ensure appropriate use of PSTR Account funds in the
reimbursement of capital equipment item costs. This paragraph
contains language specifying that the agency may require meth-
ods of identification such as serial numbers for capital equipment
items in order to track the purchase, use, and condition of these
items, and contains language stating that the agency may re-
strict reimbursable amounts for capital equipment items to pro-
rated amounts, which consider usage.

Section 1: Activities, is amended. In the first paragraph, the
term "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter. In the second paragraph, the
workplan/cost proposal amount is changed in this section and
throughout the RCSs from $115 to $195, which allows for one
additional hour for a Project Manager (PM) billed at $80 per hour
and reflects the additional effort necessary to prepare adequate
and complete cost proposals for submittal to the agency; the
requirement for the submission of an Exit Criteria Flow Chart
and Site Closure Schedule with the cost proposal is to provide
the agency additional information as to the current site status
to conduct a more thorough appraisal of cost proposals; and
"TNRCC" is changed to "agency" to be consistent with the
remainder of this chapter.

ACTIVITY 00: TANK REMOVAL. In the third paragraph, the term
"table below" is changed to "following table" to improve clarity. In
the fourth paragraph, the acronym "USTs" is substituted for the
term "underground storage tanks" for consistency. In Notes 1
and 2, "TNRCC" is changed to "agency" to be consistent with the
remainder of this chapter; "TNRCC Region inspector"and "Re-
gion inspector" are changed to "agency Regional Inspector" to
provide consistency in terminology; and "the TNRCC Central Of-
fice Project Coordinator" and "the Central Office Project Coordi-
nator" are changed to "your agency Site Coordinator" to simplify
the terms and provide consistency in terminology.

ACTIVITY 01: INITIAL ABATEMENT. "TNRCC" is changed to
"agency" to be consistent with the remainder of this chapter;
"TNRCC Central Office Project Coordinator" is changed to
"agency Site Coordinator" to simplify the term and provide con-
sistency in terminology; "TNRCC Region inspector" is changed
to "agency Regional Inspector" to provide consistency in termi-
nology; the use of capitalization for the term "Initial Abatement"
is eliminated as a correction; and the term "Reasonable Cost
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Guidelines" is changed to "Reasonable Cost Specifications" to
reflect the new title of the RCSs.

ACTIVITY 02: PHASE-SEPARATED HYDROCARBON (PSH)
RECOVERY. The use of capitalization for the term "Initial Abate-
ment" is eliminated as a correction; language addressing pre-
approval and referencing §334.310(f) is clarified by adding the
phrase "written agency approval for"; the term "TNRCC Central
Office Project Coordinator" is changed to "agency Site Coordina-
tor" to simplify the term and provide consistency in terminology;
and the term "TNRCC Region inspector" is changed to "agency
Regional Inspector" to provide consistency in terminology. Ad-
ditional language is adopted, requiring submission of an Interim
Corrective Action Plan (ICAP) with a Release Report for the ap-
proved continued recovery of free product in emergency situ-
ations, while existing language requiring the preparation of an
ICAP for non-emergency situations is eliminated and replaced
with the term "next phase of work." The Note block at the end of
the paragraph adds the term "MDPE" to reference the definition
of this technology as it has been added to the RCSs.

In the worksheet for this activity the word "Manual" in the title
block is removed as this activity now refers to other work activities
besides manual work associated with PSH removal.

In Activity 02, Part A, Personnel Costs, the following changes are
adopted.

Activity 02, Part A, Section 1

The agency recognizes that alternative PSH removal technolo-
gies exist and it has been approving costs for these remedial
activities on a case-by-case basis. Since the agency recognizes
the value of these newer technologies, new line items are intro-
duced into this activity to reimburse for costs associated with new
PSH removal technologies. These technologies are categorized
as Mobile Dual Phase Extraction (MDPE) technologies. The re-
imbursement for all work associated with this task is placed un-
der this activity. The Section 1 title is changed to add the term
"/MDPE CAP" to reflect the addition of these technologies to the
section, and a new lump sum line item cost of $2,865 for prepa-
ration and submission of an MDPE CAP is adopted for this item.
This will apply in cases where extensive site alterations would
be required to perform an MDPE event(s). (Site changes envi-
sioned will include trenching, construction of fencing, and possi-
bly waste disposal and will apply to MDPE events lasting 14 days
or more.) The existing cumulative Total for Section 1 ($1,825) is
deleted as no longer applicable.

In Activity 02, Part A, Section 2: Office Costs, costs to allow a
Registered Corrective Action Specialist (RCAS) to prepare and
submit reports following MDPE events are included and a differ-
entiation is made between MDPE and non-MDPE report prepa-
ration. The section title adds the term "Non-MDPE Events" to
specify the expanded intent of the section. In the first item, the
terms "FAR" and "or System O&M" are removed as unneces-
sary and the term "Report Preparation" is added to provide clar-
ity. The term "Project Manager" is deleted and the term "/Data
Review" is added to "Report Preparation & Submission" in the
activity description for "PSH Recovery" to clarify that time re-
quired for analysis and reduction of field data is included in the
report preparation costs. The term "PSH Recovery" is added to
"Management Regulatory Interaction" in the activity segment for
the PM item to clarify the item. PM time allotted per month is
increased from 0.5 hours to 2.0 hours because stakeholders in-
dicated that the current 0.5 hours per month for project manage-
ment for PSH removal was insufficient to properly evaluate field

data and manage field activities. The item "Staff E/G/H (SF)" with
its corresponding activity description, Hours/Units, and Rate is
deleted as no longer necessary due to the increase in allowable
PM time in this section. The term "Cost Proposal/Workplan" is
changed to "Workplan and Cost Proposal" to be consistent with
the remainder of the RCSs, and the Workplan and Cost Proposal
amount is changed in this section and throughout the RCSs from
$115 to $195 as discussed in this preamble in Section 1, Activi-
ties.

A new Activity 02, Part A, Section 3: Office Costs - MDPE Events
- See Note 2, is adopted to address this new technology. The first
item is PI-7 Standard Exemption Form (MDPE Events only); the
corresponding activity is Preparation and Submission; the corre-
sponding Hours/Units is 1; and the corresponding Rate and To-
tal are $195 and $195, respectively. The second item is MDPE
Report Preparation - (8-hour event); the corresponding activ-
ity is Report Preparation and Submission; the corresponding
Hours/Units is 1; and the corresponding Rate and Total are $260
and $260, respectively. The third item is MDPE Report Prepara-
tion - (24-hour event); the corresponding activity is Report Prepa-
ration and Submission (includes periodic reporting to the agency,
as required); the corresponding Hours/Units is 1; and the corre-
sponding Rate and Total are $330 and $330, respectively. The
fourth item is MDPE Report Preparation - (72-hour event); the
corresponding activity is Report Preparation and Submission (in-
cludes periodic reporting to the agency, as required); the corre-
sponding Hours/Units is 1; and the corresponding Rate and Total
are $395 and $395, respectively. The fifth item is MDPE Report
Preparation - (7-day event); the corresponding activity is Report
Preparation and Submission (includes periodic reporting to the
agency, as required); the corresponding Hours/Units is 1; and
the corresponding Rate and Total are $535 and $535, respec-
tively. The sixth item and corresponding activity is Workplan and
Cost Proposal; the corresponding Hours/Units is 1; and the cor-
responding Rate and Total are $195 and $195, respectively, to
be consistent with the amount allowed for this item throughout
the RCSs, as discussed in this preamble in Section 1, Activities.

The existing Activity 02, Part A, Section 3: Field Personnel
Costs, is renumbered from "3" to "4" to reflect the insertion of
the previous new section and the section title is changed to
"Field Personnel Costs - Non-MDPE - See Note 2" to reflect
that these costs are allowed specifically for non-MDPE PSH
recovery events.

A new Activity 02, Part A, Section 5: Field Personnel Costs -
MDPE - See Notes 2 and 3, is adopted as a new section to
address the time required in the field for overseeing an MDPE
event. Units are specified as (# of events/hours). Each item
contains a referral to a specific section note that contains ap-
plicable details pertinent to that event. The first item is "MDPE
8-hour event (See Note 6)" with a corresponding Rate of $1,150.
The second item is MDPE 24-hour event (See Note 7) with a
corresponding Rate of $3,100. The third item is MDPE 72-hour
event (See Note 8) with a corresponding Rate of $2,650. The
fourth item is MDPE 72-hour event (See Note 10) and is spe-
cific to security needs for that event; the corresponding activity
is Security Personnel; the corresponding number of hours is 35;
the corresponding Rate is $30; and the corresponding Total is
$1,050. The fifth item is MDPE 7-day event (See Note 9) with
a corresponding Rate of $3,800. The sixth item is MDPE 7-day
event (See Note 10) and is specific to security needs for that
event; the corresponding activity is Security Personnel; the cor-
responding number of hours is 96; the corresponding Rate is
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$30, and the corresponding Total is $2,880. If this field activity is
subcontracted out, a 15% markup is allowed.

In Activity 02, Part B: Equipment Costs, the original Part B
is made a section and titled "Section 1: Equipment Costs -
(Non-MDPE)" and a second section is added entitled "Section
2: Equipment Costs - MDPE" because the agency recognizes
that it is necessary to differentiate itemized equipment costs for
various PSH removal activities. A distinction is made between
equipment costs associated with non-MDPE events (reflected
in Section 1) and MDPE events (reflected in Section 2). At a
stakeholder’s meeting, it was suggested that Section 1 include
an increase for absorbent socks to $40 a dozen; an increase in
small passive skimmer costs from $350 to $400; an increase in
large passive skimmer costs from $750 to $900; an increase in
dedicated PVC bailer costs from $15 to $35, and the addition
of a new line item titled "Small Items (for use with fluid pump)"
at a lump sum rate of $35 per site per day to replace the
existing item "(Other)." These suggested changes/additions are
within the new Section 1. A new Part B, Section 2: Equipment
Costs - MDPE, addresses MDPE-related events and includes
seven proposed new line items. The agency recognizes that
MDPE is an effective technology for the removal of PSH in the
subsurface. However, the term "MDPE" encompasses a variety
of technologies and equipment, each with variable treatment
times. In addition, pricing is further complicated because some
RCAS companies own their own MDPE equipment, while others
are contractors, thereby further complicating a plan for a fair
and equitable reimbursement pricing scheme. A number of
subcommittee stakeholder teleconferences/meetings were held
to develop a consensus for an effective pricing schedule. It be-
came apparent that any comprehensive pricing list covering all
aspects of MDPE-related work would become very lengthy and
cumbersome for the agency to implement. Given the variety of
MDPE-related technologies on the market and the fact that the
agency did not want to prescribe a list limiting current or future
development of MDPE-related technologies, a pricing scheme
based upon operating time was developed and proposed by
the agency. The agency feels that a lump sum approach per
event for reimbursing MDPE equipment that is based upon
operational time coupled with specific performance measures
will be the most straightforward to implement. Pricing for these
line items is based upon actual costs reimbursed by the agency
for past pre-approved MDPE events and from verbal and written
input from the stakeholders. Each MDPE event item contains
a referral to a specific section note that contains applicable
details pertinent to that event. The first item is MDPE - All
Technologies - (8-hour event) - See Note 6 with a corresponding
Rate of $2,050. The second item is MDPE All Technologies
- (24-hour event) - See Note 7 with a corresponding Rate of
$3,100. The third item is MDPE All Technologies - (72-hour
event) - See Note 8 with a corresponding Rate of $6,100. The
fourth item is MDPE All Technologies - (7-day event) - See Note
9 with a corresponding Rate of $11,750. The remaining three
items in this section address issues that are beyond the defined
MDPE event (e.g., these may include some construction costs
to hook up the MDPE system to wells, where water recovery is
anticipated to be beyond 2,500 gallons; a cost for bringing in
additional holding capacity and an "Other" item for those costs
out of the ordinary). Therefore, the fifth item is Construction
costs - See Note 11 with no stated Units, Rate, or Total; the sixth
item is Additional holding tank with no stated Units, Rate, or
Total; and the seventh item is Other with no stated Units, Rate,
or Total. Since this field work may be contracted, a markup of

15% is adopted that will follow the conditions set in Appendix A,
Part 9, Markup.

A new Activity 02, Part C: Analytical Costs - See Note 12, is
added to facilitate the preparation of proposals for MDPE-related
events. During the course of an MDPE event, air, water, and pos-
sibly soil samples must be collected to verify the effectiveness
of the MDPE treatment at the site and whether continued treat-
ments are necessary. Air samples are required to be collected
and analyzed from recovery lines prior to being treated; exhaust
gases may need to be analyzed to verify compliance with dis-
charge permits. Water samples from wells, intake, or discharge
lines may need to be collected and analyzed, and under special
conditions, soil samples may need to be collected. Sixteen new
line items are adopted for Part C: Analytical Costs shown in this
section and are identical to those listed in Appendix A, Part 2:
Laboratory Analysis Costs and specific line item comments.

The existing Activity 02, Part C: Waste Management Costs, is
renamed as Part D to reflect the addition of the new Part C. The
hourly rate for Vacuum Truck fluids transport for disposal is low-
ered from $75 per hour to $70 per hour. This reduction reflects
the agency’s experience that average hourly reimbursed rates
for this service have decreased. Also, the Total Activity Costs
block is changed to reflect Part D instead of Part C.

The existing Activity 02, Part D: Travel Costs, is renamed as Part
E to reflect the addition of the new Part C. The rate per mile
for mileage is increased from $.31 to $.35, as mileage rate is
the lower of either the applicable Internal Revenue Service rate
per mile or the applicable Official Mileage Guide for the State of
Texas (OMGST) rate per mile at the time the activity was per-
formed, rounded to the next highest cent. As of August 1, 2003,
that rate was $.35 per mile. The per diem rate is raised from $80
per day to $90 per day to reflect increases in motel and meal
rates. Also, the Total Activity Costs block is changed to reflect
Part E instead of Part D.

The existing Activity 02, Part E: Other Costs, is renamed as Part
F to reflect the addition of the new Part C, and the Total Activity
Costs blocks are amended to reflect Part F instead of Part E.

The Notes for Activity 02 are amended to address the changes
to various line items within the activity. Note 1 references Part
8 of Appendix A, to provide a more specific point of reference
and an explanation of when the agency will approve an MDPE
CAP; namely, for those events that will operate continuously for
14 days or more and for those instances where special condi-
tions exist, such as complex site conditions or special waste dis-
charge considerations that require further plan preparation. Note
2 references Parts 1 and 8 of Appendix A to provide a more spe-
cific point of reference and to address allowances regarding PI-7
Standard Forms. Note 3 deletes the phrase "for subcontracted
expenses only" because it is redundant in the RCSs and provides
specific reference to Appendix A, Part 9 for further information
with respect to markup. Note 4 provides a more specific refer-
ence to Appendix A, Part 4 for a breakdown of travel costs. Notes
5 - 12 are new additions that explain the components that define
MDPE treatment for reimbursement consideration and provide
specific detail with respect to each separate duration event ad-
dressed by the RCSs. Details in each of the notes are based
upon the agency’s past experience with case-by-case approval
of MDPE technology at various sites across the state and also
upon verbal and written input from stakeholders. Note 5 details
what is included in MDPE equipment costs and states that real
time data acquisition will be required for continuous monitoring
through the duration of an event, that no distinction is made as
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to type of equipment or technology used for a given event, and
that the RCAS is to propose the best available technology that
is most appropriate for a given site. Notes 6, 7, 8, and 9 sep-
arately define related specifics for purposes of reimbursement,
with regard to the 8-hour event, 24-hour event, 72-hour event,
and 7-day event, respectively. Note 10 addresses site security.
Note 11 addresses construction costs and refers the reader to
Activity 09 of the RCSs for the detail calculation of associated
construction costs, the total of which is to then be reflected in
Activity 02, Section 2. Note 12 provides a specific reference to
Appendix A, Part 2 for additional information concerning labora-
tory analyses and costs.

ACTIVITY 03: EXCAVATION/WASTE MANAGEMENT. Modifi-
cations to line items costs are made in Part A: Personnel Costs,
and reasons for the changes are discussed in this preamble in
Activity 02. The changes for Part A include: the term "Cost Pro-
posal/Workplan" is changed to "Workplan and Cost Proposal" to
be consistent with the remainder of the RCSs; the Workplan and
Cost Proposal amount is changed in this section and throughout
the RCSs from $115 to $195 as discussed in this preamble in
Section 1, Activities; and a corresponding increase in the total
for Section 1 from $995 to $1,030. In Part C: Waste Manage-
ment Costs, the hourly rate for Vacuum Truck (Fluids Transport
for Disposal) is lowered from $75 per hour to $70 per hour. This
reduction reflects the agency’s experience that average hourly
reimbursed rates for this service have decreased. In Part D: An-
alytical Costs, most costs are decreased to commensurate with
the changes and reasoning provided in Appendix A, Part 2 of
the RCSs and in preamble language applicable to Appendix A,
Part 2. Also, analytical methodologies are specified to provide
clarity. In Part E: Travel Costs, the rate per mile for mileage is
increased from $.31 to $.35, as mileage rate is the lower of ei-
ther the applicable Internal Revenue Service rate per mile or the
applicable OMGST rate per mile at the time the activity was per-
formed, rounded to the next highest cent. As of August 1, 2003,
that rate was $.35 per mile. The per diem rate is raised from $80
per day to $90 per day to reflect increases in motel and meal
rates.

The following changes are adopted for the Notes. In Note 1, the
term "standard work day" replaces the term "10-hour day" to pre-
vent the specification of the length of a work day. Note 2 deletes
the phrase "allowed on subcontracted costs" because it is re-
dundant in the RCSs and adds specific reference to Appendix
A, Part 9 for further information with respect to markup. Note 4
deletes specifics that are addressed in Appendix A of the RCSs
and adds a specific reference to Appendix A, Part 7 of the RCSs.

ACTIVITY 04: SITE ASSESSMENT. In the opening paragraph,
"TNRCC" is changed to "agency" to be consistent with the re-
mainder of this chapter. In Activity 04, Part A: Personnel Costs,
Section 1, the term "Workplan/Costs Proposal" is changed to
"Workplan and Cost Proposal/Workplan and Cost Proposal with
Bidding" to be consistent with the remainder of the RCSs and to
address situations where bidding is involved. The Workplan and
Cost Proposal amount is changed in this section and through-
out the RCSs from $115 to $195 as discussed in this preamble
in Section 1, Activities. The Workplan and Cost with Bidding
amount is proposed to be $355. A new line item (Licenses/Per-
mits) addresses in rule the reimbursement of the cost of licensing
and permitting fees charged for monitor wells on municipal and
government property with a reimbursable amount specified as a
maximum of $500 per well or boring.

In Activity 04, Part A: Personnel Costs, Section 2, Subsection
2A, all listed Unit Cost amounts are increased, with the excep-
tion of the item "Plan A Risk Assessment Report Form." Cur-
rently, the submittal of data results when no report is required
is not reimbursed. Comments were received from stakeholders
that labor is expended to send in these results and should be
reimbursed. The agency concurs and the Unit Cost amount for
the "Submit Results (Labs and Drillers’ Logs) Only" activity is
changed to $120 to address RCAS time spent; to review and
submit this data; to verify that the information is correct; and to
submit it in a format that is easy for the agency to interpret. A ref-
erence to Note 9 is added to the item "Plan B Risk Assessment"
and the item "RA Update" is changed to "RA Update/Prepara-
tion." Unit Cost amounts are increased for the following reports:
FAR - Site Assessment from $485 to $765; Plan B Risk Assess-
ment from $5,715 to $5,765; and RA Update/Preparation from
$485 to $765. (See discussion in this preamble of Activity 05
and Appendix A, Part 8 for specifics.)

In Activity 04, Part A: Personnel Costs, Section 2, Subsection
2B, the project management Unit Cost amount is increased from
$40 to $80 to allow for a full hour of PM time.

In Activity 04, Part A: Personnel Costs, Section 2, Subsections
2C - 2G, no changes are made.

In Activity 04, Part B: Drilling Costs, Section 1, Subsection 1B,
the Unit Cost amount for Mobilization/Demobilization for the first
50 miles, one way, is increased from $245 to $300 to reflect cur-
rent and anticipated costs for this activity. The Drill Crew Per
Diem is increased from $190 to $240 per day (as provided in
Appendix A, Part 3 for a three-man crew) to reflect current and
anticipated per diem costs.

In Activity 04, Part B: Drilling Costs, Section 2, the Drill Crew
Per Diem is increased from $150 per day to $180 per day (as
provided in Appendix A, Part 3 for a two-man crew) to reflect
current and anticipated per diem costs.

In Activity 04, Part C: Waste Management Costs, the hourly rate
for Vacuum Truck fluids transport for disposal is lowered from $75
per hour to $70 per hour. This reduction reflects the agency’s
experience that average hourly reimbursed rates for this service
have decreased.

In Activity 04, Part D: Analytical Costs, ten line item costs are
changed and two are deleted. In addition, analytical descriptions
are expanded to clarify the items. Costs shown in this section
are identical to those listed in Appendix 1, Part 2: Laboratory
Analysis Costs and reasoning for the changes is provided in the
portion of this preamble applicable to Appendix A, Part 2.

In Activity 04, Part E: Travel Costs, the rate per mile for mileage
is increased from $.31 to $.35, as mileage rate is the lower of
either the applicable Internal Revenue Service rate per mile or
the applicable OMGST rate per mile at the time the activity was
performed, rounded to the next highest cent. As of August 1,
2003, that rate was $.35 per mile. The per diem rate is raised
from $80 per day to $90 per day to reflect increases in motel and
meal rates.

The following changes are adopted for the Activity 04 Notes. In
Note 1, the sentence, "Separate travel for a site visit can be
pre-approved for the preliminary planning, receptor survey, or
walking receptor survey" is added. This addition places into rule
the agency’s internal reimbursement policy for this task. In Note
3, the phrase "or as approved by an Agency Site Coordinator"
is added to provide clarity; "TNRCC" is changed to "agency" to
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be consistent with the remainder of this chapter; and language
requiring consultation with an Agency Site Coordinator prior to
attempting to obtain site access from a state agency is added be-
cause frequently the agency coordinator can facilitate access to
state property, saving time and effort. Note 5 deletes the phrase
"may only be applied to subcontracted costs" because it is re-
dundant in the RCSs and adds specific reference to Appendix A,
Part 9 of the RCSs for further information with respect to markup.
Note 6 adds the phrase "per Appendix A, Part 9" to provide a
more specific reference. Note 9 is added to provide clarification
that reimbursement for a Plan B Risk Assessment will be based
upon the number and type of pathways approved to be investi-
gated. Note 10 specifies how the agency will reimburse permit
fees charged by a municipality or government agency. Only one
fee reimbursement per well installation is eligible, with no markup
or periodic payments allowed.

ACTIVITY 05: RISK ASSESSMENT. The Plan B Risk Assess-
ment Report Generation Costs title changes the reference from
"Note 1" to "Note 2" to reflect a change in the applicability of Note
1. The number of hours for a Draftsperson II is increased from
10 to 11 and the total cost for that item is increased from $500 to
$550 to address additional time necessary for this activity. The
Plan B Risk Assessment Report Generation Costs total is in-
creased by a commensurate $50 from a maximum of $5,715 to
a maximum of $5,765. Note 1 changes the Workplan and Cost
Proposal amount from $115 to $195 for the reasons discussed in
this preamble in Section 1, Activities; adds the term "Plan A" for
clarification; and deletes the second sentence, which refers to
guidance manuals, as unnecessary. Note 2 is added to provide
clarification by providing reference to Appendix A, Part 11 for an
explanation of pricing with regard to the preparation of Plan B As-
sessment Reports dependent on number and type of pathways.

ACTIVITY 06: CORRECTIVE ACTION PLAN (CAP) FEASIBIL-
ITY TESTING. In Part A: Personnel Costs, Section 1: Slug and
Bail Testing, the number of hours allotted to a Field Engineer/Ge-
ologist is increased from 10 hours to 15 hours and the total
amount for that activity is thereby increased from $650 to $975.
During a stakeholder’s meeting, it was suggested that the pro-
fessional who actually performs the field work associated with
CAP testing does not have enough time to collate, check, and
analyze the field data collected. The agency recognizes that the
field data collected in this activity is vital, in that the results are
directly utilized in optimizing the design of a remediation system.
Therefore, it is reasonable to allow additional hours for data re-
duction and analysis. The amount applicable to the preparation
of a PI-7 Standard Exemption Form is increased from $195 to
$490 as recent revisions to the exemption form by the agency
have increased the amount of time required to complete the form.
The term "Workplan & Costs Proposal" is changed to "Workplan
and Cost Proposal" to be consistent with the remainder of the
RCSs, and the Workplan and Cost Proposal amount is changed
in this section and throughout the RCSs from $115 to $195 as
discussed in this preamble in Section 1, Activities.

In Activity 06, Part A: Personnel Costs, Section 2: Aquifer Pump
Testing, the number of hours allotted to a Field Engineer/Geolo-
gist is increased from 10 hours to 20 hours and the total amount
for that activity is thereby increased from $650 to $1,300. Rea-
soning is the same as that provided in Part A, Section 1 of this
activity. The amount applicable to the preparation of a PI-7 Stan-
dard Exemption Form is increased from $195 to $490 as recent
revisions to the exemption form by the agency have increased
the amount of time required to complete the form. The term
"Workplan & Cost Proposal" is changed to "Workplan and Cost

Proposal" to be consistent with the remainder of the RCSs, and
the Workplan and Cost Proposal amount is changed in this sec-
tion and throughout the RCSs from $115 to $195 as discussed
in this preamble in Section 1, Activities.

In Activity 06, Part A: Personnel Costs, Section 3: Soil Vapor
Extraction Testing, the amount applicable to the preparation of a
PI-7 Standard Exemption Form is increased from $195 to $490
as recent revisions to the exemption form by the agency have
increased the amount of time required to complete the form.
The term "Workplan & Cost Proposal" is changed to "Workplan
and Cost Proposal" to be consistent with the remainder of the
RCSs, and the Workplan and Cost Proposal amount is changed
in this section and throughout the RCSs from $115 to $195 as
discussed in this preamble in Section 1, Activities.

In Activity 06, Part A: Personnel Costs, Section 4: Dual-Phase
Extraction Testing, the number of hours allotted to a Field Engi-
neer/Geologist is increased from 15 hours to 25 hours and the
total amount for that activity is thereby increased from $975 to
$1,625. Reasoning is the same as that provided in Part A, Sec-
tion 1 of this activity. The amount applicable to the preparation
of a PI-7 Standard Exemption Form is increased from $195 to
$490 as recent revisions to the exemption form by the agency
have increased the amount of time required to complete the form.
The term "Workplan & Cost Proposal" is changed to "Workplan
and Cost Proposal" to be consistent with the remainder of the
RCSs, and the Workplan and Cost Proposal amount is changed
in this section and throughout the RCSs from $115 to $195 as
discussed in this preamble in Section 1, Activities.

In Activity 06, Part C: Waste Management Costs, the hourly rate
for Vacuum Truck fluids transport for disposal is lowered from $75
per hour to $70 per hour. This reduction reflects the agency’s
experience that average hourly reimbursed rates for this service
have decreased.

In Activity 06, Part D: Analytical Costs, four line item costs are
changed and one (TPH (Air)) is added. In addition, analytical
descriptions are expanded to clarify the line items. Costs shown
in this section are identical to those listed in Appendix 1, Part 2,
Laboratory Costs, and applicable comments are provided in this
preamble in Appendix 1, Part 2.

In Activity 06, Part E: Travel Costs, the rate per mile for mileage
is increased from $.31 to $.35, as mileage rate is the lower of
either the applicable Internal Revenue Service rate per mile or
the applicable OMGST rate per mile at the time the activity was
performed, rounded to the next highest cent. As of August 1,
2003, that rate was $.35 per mile. The per diem rate is raised
from $80 per day to $90 per day to reflect increases in motel and
meal rates.

Activity 06, Notes, is amended as follows. Note 1 provides clari-
fication by adding a sentence referencing Appendix A, Part 9 of
the RCSs for direction on how markup for subcontracted work is
to be applied. Note 5 also adds a reference to Appendix A, Part
9 of the RCSs to provide clarification.

ACTIVITY 07: GROUNDWATER MONITORING. In Activity 07,
Part A: Personnel Costs, Section 1: Fixed Annual Costs, the
number of hours for the activity "Management, Regulatory Inter-
action" by a PM is increased from 5 to 12, resulting in a change
in the total amount for that activity from $400 to $960. Increases
in the item "FAR - Annual Groundwater Monitoring Report" (from
$440 to $580) and the item "FAR - Single Monitoring Event" (from
$260 to $435) are also adopted and are fully discussed in this
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preamble in Appendix A, Part 8. The term "Workplan & Cost Pro-
posal" is changed to "Workplan and Cost Proposal" to be con-
sistent with the remainder of the RCSs, and the Workplan and
Cost Proposal amount is changed in this section and throughout
the RCSs from $115 to $195 as discussed in this preamble in
Section 1, Activities.

In Activity 07, Part A, Sections 2, 3, 4, and 5, a new line item is
added to each of these sections. The addition is time for a Tech-
nician I to perform natural attenuation testing on a well at a rate
of $40 per well. Performing natural attenuation testing has been
approved in the past by the agency with reimbursement follow-
ing an internal pricing schedule. This statement places in rule
the agency’s internal reimbursement policy for this task. Also,
in Sections 2, 3, 4, and 5, in the line-item activity, "Purge and
Sample Wells, Each Additional 25’ (75’ Max)" the parenthetical
is deleted to remove that depth limit.

In Activity 07, Part B: Equipment Costs, a new line item for
"Field Instruments - Natural Attenuation Testing" replaces the
item "(Other)" and a Unit Cost for that item of $75 is added to
reimburse the RCAS for specialized field equipment used to
collect natural attenuation parameters in the field.

In Activity 07, Part C: Waste Management Costs, the hourly rate
for Truck fluids transport for disposal is lowered from $75 per
hour to $70 per hour. This reduction reflects the agency’s expe-
rience that average hourly reimbursed rates for this service have
decreased.

In Activity 07, Part D: Analytical Costs, three line item costs are
changed and one is deleted. In addition, Analytical Test descrip-
tions are expanded to clarify the line items. Costs shown in this
section are identical to those listed in Appendix 1, Part 2, Labo-
ratory Costs, and applicable comments are provided in this pre-
amble in Appendix 1, Part 2.

In Activity 07, Part E: Travel Costs, the rate per mile for mileage
is increased from $.31 to $.35, as mileage rate is the lower of
either the applicable Internal Revenue Service rate per mile or
the applicable OMGST rate per mile at the time the activity was
performed, rounded to the next highest cent. As of August 1,
2003, that rate was $.35 per mile. The per diem rate is raised
from $80 per day to $90 per day to reflect increases in motel and
meal rates.

Activity 07, Notes, is amended as follows. Notes 2 and 4
are amended by adding a reference to Appendix A, Part 9 of
the RCSs for clarification. In Note 5 "TNRCC" is changed to
"agency" to be consistent with the remainder of this chapter.
Note 6 is added to place in rule the agency’s internal reim-
bursement policy of reimbursing at half the field rate of $40 per
well if a groundwater sample is not collected, but an attempt to
enter the well was made. Note 7 is added to place in rule the
agency’s internal reimbursement policy of allowing the submittal
of a reimbursement application for work performed during the
first six months. A partial review will be performed to ensure that
work was performed. A comprehensive review will be performed
at the time the reimbursement application is submitted for the
full year’s work. Note 7 also states what technical information is
necessary for evaluation of the six-month submittal.

ACTIVITY 08: CORRECTIVE ACTION PLAN (CAP) PREPARA-
TION. In Activity 08, Part A: Corrective Action Plan - No Reme-
diation System, the report generation cost total is increased by
$375 from $1,150 to $1,525. This increase is due to adopted
increases in allowed time (from 1 hour to 2 hours) for a Senior
Engineer/Geologist and in allowed time (from 4 hours to 8 hours)

for a Staff Engineer/Geologist (SF). Commensurate changes in
total line item amounts are also adopted.

In Activity 08, Part B: Corrective Action Plan - With Remedia-
tion System, total report generation cost is increased by $1,485
from $6,660 to $8,145. This increase is due to increases in al-
lotted hours, as follows: Associate Engineer (from 30 hours to
40 hours); Staff Engineer/Geologist (from 24 hours to 32 hours);
and Draftsperson II (from 20 hours to 25 hours). Hours allot-
ted to the Word Processor (WP) are decreased from 10 hours
to 5 hours. Commensurate changes in total line item amounts
are also adopted. These changes are adopted because oral
and written comments from stakeholders indicated that current
allowances for preparing a CAP were insufficient, and that the
design of remediation systems is site dependent and typically
requires many changes because of negotiations between the
owner and the RCAS and between the agency and the RCAS.
The agency recognizes that the preparation of a fully developed
CAP is necessary for the proper and efficient operation of a re-
mediation system. Additional hours to prepare the CAP are,
therefore, adopted.

Activity 08: Part C: Travel Costs, is added as a new section. As
was noted in stakeholder meetings, the agency concurs that if a
registered engineer must design the system and seal the plans,
that the engineer should visit the site to inspect it for special con-
ditions that may influence the installation and operation of the
system. The agency feels that reimbursing for the engineer’s
travel time will ultimately provide savings in construction costs
and in operation of the system. Four line items are included in
Part C, mileage rate of $.35 per mile, allowance of travel time
of $70 per hour, a per diem rate of $90 per day, and air fare as
needed. Discussion of the amounts for these line items is pro-
vided in this preamble in Activity 2, Part D, Travel Costs. A new
line item is added to this activity that serves to total Parts A - C.

Activity 08, Notes. Note 1 reflects the change in the Workplan
and Cost Proposal amount from $115 to $195, which is consis-
tent throughout the RCSs as discussed in this preamble in Sec-
tion 1, Activities. A new Note 4 is added to place in rule the
agency’s internal reimbursement policy of reimbursing for CAP
preparation at 25% above the listed amount in Part B for sites that
have special considerations. This amount could be approved for
situations that are demonstrated by the RCAS as requiring an
increased level of technical effort. Such situations will include
off-site installation of recovery lines or wells or an engineering
analysis of various disposal options. A maximum allowance for
an approved CAP addendum ($305) is also addressed.

ACTIVITY 09: REMEDIATION SYSTEM INSTALLATION. In the
second paragraph of the introduction, "TNRCC" is changed to
"agency" to be consistent with the remainder of this chapter
and the language "The agency requires specific descriptions of
the items being quoted, including the item’s exact type, model,
warranty information, and verification that all quotes are at
arm’s length" is added to state specific requirements related to
items being quoted. In the third paragraph, the word "should"
is changed to "must" to appropriately reflect the requirement,
and the language "The agency requires specific descriptions of
the items being quoted, including the item’s exact type, model,
warranty information, and verification that all quotes are at arm’s
length" is added to state specific requirements related to items
being quoted.

In Activity 09, Parts A1 - Section 1, A2 - Section 1, A3 - Section
1, and A4 - Section 1, the amount applicable to the preparation
of a PI-7 Standard Exemption Form increases from $195 to $490
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as recent revisions to the exemption form by the agency have in-
creased the amount of time required to complete the form. The
term "Workplan/Costs Proposal" is changed, from proposal, in
these sections to "Workplan and Cost Proposal/Workplan and
Cost Proposal with Bidding" to be consistent with the remainder
of the RCSs and to address situations where bidding is involved.
The Workplan and Cost Proposal amount is changed in this sec-
tion and throughout the RCSs from $115 to $195 as discussed
in this preamble in Section 1, Activities. The Workplan and Cost
Proposal with Bidding amount is $355.

In Activity 09, Part B: Capital Equipment Costs, the word "Cat-
alytic" in the line item "Catalytic Oxidizer" is removed to avoid
preclusion of other types of oxidizers. Also, the line item for
"(Other)" is deleted and replaced with "Carbon Canister (state
size)." It was stated in a stakeholder’s meeting that larger size
carbon canisters are being incorporated more and more in sys-
tem designs. The agency feels that it is beneficial to include this
item for clearer line itemization of equipment costs.

In Activity 09, Part C: Installation Costs, a dollar sign is added to
the Unit Cost amount for Trenching and for Plumbing as a cor-
rection. The amount for the line item Remediation compound
fence is removed and bidding is now required for fencing, as ex-
plained in Appendix A, Part 5 of this preamble. Also, two new
line items, Outside Electrical Power Connection(s) and System
Integration Costs, are added. Oral comments in stakeholders’
meetings suggested a breakout of costs associated with provid-
ing power from a utility pole for a system to hook into. This line
item will facilitate bidding and the review of reimbursement costs
by listing it separately. Likewise, the addition of a System Integra-
tion Costs line item will capture the small costs associated with
minor equipment adjustments or hooking the system to either an
outside power source or to a discharge point. The agency agrees
that the addition of these two line items will facilitate document-
ing the installation of a system and the review of reimbursement
claims.

In Activity 09, Part D: Waste Management Costs, the hourly rate
for Vacuum Truck fluids transport for disposal is lowered from $75
per hour to $70 per hour. This reduction reflects the agency’s
experience that average hourly reimbursed rates for this service
have decreased.

In Activity 09, Part E: System Performance Analytical Costs, four
line item costs are changed and one line item, TPH (Air) (EPA
8015) Standard Rate/Rush, is added at a Unit Cost of $60/$90.
In addition, Analytical descriptions are expanded to clarify the
line items. Costs shown in this section are identical to those
listed in Appendix A, Part 2, Laboratory Analysis Costs, and par-
ticular comments are provided in this preamble in Appendix A,
Part 2, Laboratory Analysis Costs.

In Activity 09, Part F: Travel Costs, the first item, Equipment
Truck, adds the parenthetical (Truck used by Technician II) to
add specificity. A line item for vehicle mileage for a Staff Engi-
neer is added because necessary travel for a site staff engineer
may not coincide with necessary travel for a technician. The rate
per mile for mileage is $.35, as mileage rate is the lower of ei-
ther the applicable Internal Revenue Service rate per mile or the
applicable OMGST rate per mile at the time the activity was per-
formed, rounded to the next highest cent. As of August 1, 2003,
that rate was $.35 cents per mile. The per diem rate is increased
from $80 to $90 per day to reflect increases in motel and meal
rates. The original line item for Travel Time is amended and a
new line item for Travel Time is added to differentiate between

travel by a staff engineer at $70 per hour and travel by a techni-
cian at $45 per hour.

Activity 09, Notes. In Note 2 the existing language is deleted
and new language is added to more clearly show how costs
for equipment should be tracked and which costs should have
approval prior to purchase. The agency realizes that small items
cannot be effectively tracked, while obtaining bids for higher
priced equipment is financially sound. Three new groupings
are presented. Equipment costs greater than $1,000 require
a bid. Equipment costs between $100 and $1,000 must be
itemized and supported by invoices. Equipment costs less than
$100 will be included in the System Integration line item and
not require invoices. A discussion of bidding containing specific
requirements applicable to bids is also included. The agency
reserves the right to refuse any and all bids believed not to be
cost effective. A provision for allowing innovative technology
without bidding is included. The agency believes that it should
not inhibit the use of innovative technology and encourages
its development if employing such equipment may significantly
reduce the length of time for remediation.

Note 3 adds language that clarifies bid requirements. Three bids
are required; however, in instances where it is demonstrated to
the satisfaction of the agency that three bids cannot be reason-
ably obtained, fewer bids may be accepted. The agency re-
serves the right to refuse any and all bids believed not to be cost
effective. The agency feels that this incorporates flexibility in the
rules that benefits the PSTR Account. A reference to Appendix
A, Part 9 of the RCSs is added to existing markup language, and
language addressing unit costs per linear foot is added.

Note 5 adds language addressing bids for other chemical analy-
ses not listed in the RCSs in order to provide flexibility. Three bids
will be required and the agency reserves the right to refuse any
and all bids believed not be cost effective. Reference to Note 3 is
added, from proposal, with respect to bids. Reference is made
that markup is applied only as stated in Appendix A, Part 9 of the
RCSs.

Note 6 deletes text to clarify what the line items for travel time
pertain to. Namely travel for an engineer and a technician are
listed as separate line items instead of being combined as pre-
viously done.

ACTIVITY 10: OPERATION, MONITORING, & PERFOR-
MANCE. In the opening paragraphs, the term "OM&P" is
changed to "operation monitoring and performance (OMP)" to
provide continuity in the RCSs.

In Activity 10, Part A: Personnel Costs, Section 1: Fixed Annual
Office Costs, the line item "OMP Plan for Existing Systems - See
Note 2" is replaced with "Revisions to OMP - See Notes 2 and 8
" for clarification. Because there should be no operating remedi-
ation systems without an OMP plan, this line item is changed so
that amendments to an existing OMP plan can be made. Based
upon the agency’s experience with reimbursing OMP plans, an
increase in the line item amount for this activity is necessary,
therefore, the line item amount is changed from $500 to $750.
An increase in allowable PM hours from 12 hours to 21 hours is
adopted with a commensurate increase in the total for that line
item from $960 to $1,680. Oral and written communications from
stakeholders indicated that the current allowance of one hour a
month for a PM to review the status of an operating system is in-
sufficient. The item " OM&P Report" is changed to "OMP Report"
and an increase in the Unit Cost and the total for the OMP Re-
port (from $1,295 to $1,925) is adopted for the reasoning given
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in this preamble in Appendix A, Part 8. A new line item and total
is adopted for the preparation and submission of a cost proposal
for continued OMP at $560. The routine maintenance of a sys-
tem for one year requires considerable thought, especially when
multi-phase units are remediating deep aquifers. The agency
realizes that there is value in having a well-designed OMP plan.
In addition, there are a variety of systems with OMP plans of
varying complexity and the RCSs cannot address every situa-
tion. Therefore, the reimbursement amount is considered an
average amount. The Workplan and Cost Proposal amount is
changed in this section and throughout the RCSs from $115 to
$195 as discussed in this preamble in Section 1, Activities. Also
the word "Other" is added to the Workplan and Cost Proposal
item to clarify the term.

In Activity 10, Part A: Personnel Costs, Section 2: Quarterly
Monitoring Personnel Costs, Subsections 2A, 2B, 2C, and 2D,
an increase from 1 hour a month to 2 hours a month for a staff
engineer/geologist to coordinate quarterly sampling and evalu-
ate the data is adopted with a commensurate increase in the
total for that line item from $70 to $140. As was discussed in
stakeholder’s meetings, much emphasis is being placed on per-
formance of system operation. Evaluation of groundwater mon-
itoring is an important part of determining system performance
and, hence, more time should be allotted to reviewing this data.
The agency agrees with the necessity of an increase in review
time.

In Activity 10, Part A: Personnel Costs Section 3: Operation and
Monitoring Personnel Costs for the Remediation System Per Site
Visit, the title of the section is amended by adding the phrase
"and Routine Weekly Maintenance" to better define the related
activities. Time for a Technician III for the activity "O&M, 1st Sys-
tem, Up to 3 Wells" is increased from $75 to $100, since stake-
holders expressed concern that not enough time is allotted for
the technician to collected weekly samples, inspect the system,
and preform minor maintenance when required. The agency
agrees that a 33% increase in unit cost is reasonable. Also, the
time allotted for a staff engineer for Field Prep, Data Formatting
and for Field Prep, Data Formatting, Each Additional 3 System
Wells is increased from 0.5 hours to 1 hour with a commensurate
increase in the total amount from $35 to $70 for each activity.

Two new sections are added to Activity 10. They are "Section
4: Operation and Monitoring Mechanical/Electrical Personnel
Costs for the Remediation System, Per Site Visit - Routine
System Maintenance - See Note 10" and "Section 5: Operation
and Monitoring Mechanical/Electrical Personnel Costs for the
Remediation System, Per Site Visit - Emergency Service." Dis-
cussion during a stakeholders meeting centered on the need to
have time allotted to a technician who is trained and specializes
in electrical/mechanical maintenance. The stakeholders stated
that their experience with maintaining systems was that the
current allowance of once-a-week visits by an environmental
technician is not sufficient to keep a system running properly. A
system is composed of many checkpoints that are electrically
connected to shutoff equipment. If any one of those checkpoints
notes a failed condition, the entire system will shut down. This
could occur any time between visits. The time reimbursed for
a weekly visit by a technician does not cover those instances
where infrequent trips are required for troubleshooting and
repairing of the complex equipment. The agency places a great
emphasis on operation time and performance of a system to
ensure that CAP goals are met and removal of hydrocarbons is
occurring on a continuous basis. Currently, full reimbursement
for an OMP activity is based upon whether or not a system

has been operating for at least 85% of the time. The agency
recognizes that time and money allowed for a trained technician
to infrequently visit the site to repair a down system is good
insurance for ensuring that a system remains operational for
longer periods of time. The ultimate benefit will be that the
cleanup goals will be more quickly achieved with remediation
of the site ending quicker than anticipated, hence, a long-term
savings in OMP costs could be realized.

Section 4 allows a trained Technician III (at an hourly rate of $50
per hour) to periodically visit the site to perform routine mainte-
nance of the system. The RCAS will determine how many vis-
its would be necessary for maintenance purposes only. Rou-
tine maintenance will include lubrication of components, validat-
ing flow rates, voltage checks of electrical equipment, and other
measurements. A checklist is to be provided at the time of pro-
posal and copies of all completed checklists to be submitted at
the time for reimbursement requests. The agency does recog-
nize that some systems may need to be "fine tuned" after ini-
tial startup to ensure sound long-term performance. This line
item can be used for the purpose of having a trained technician
present for a designated time interval to ensure that the system
stays up and running. Spaces are provided for a subtotal for
number of hours per trip, the number of trips, and a total cost for
Section 4.

The agency realizes that there will be catastrophic events,
whether natural (e.g., lightning strikes) or electromechanical
failures that occur, causing the system to shut down. Section
5 provides for approval for a technician to visit the site during
non-routine times to repair the system. Only the total number
of approved site visits actually performed will be reimbursed.
Spaces are provided for a subtotal for number of hours per trip,
the number of trips, and a total for Section 5.

In Activity 10, Part B: Equipment Costs, the unit cost for the
item "Carbon Canisters, includes installation, recycling, and/or
disposal" is removed to allow greater flexibility. Three additional
items, "Fencing"; "Soundproofing"; and "Winterization" are
added. Since fencing around a system is usually required and in
some instances, soundproofing of equipment and the protection
from freezing conditions, these line items are added. Since the
quantities and types of these items are variable, the agency
believes that acquiring bids for the purchase of materials and
installation will be best to be protective of the Account. The
monthly amount allowed for the item "Small Items for System
Maintenance" is increased from $50 per month to $200 per
month and a commensurate total annual amount of $2,400
placed in the total column for that activity. In oral and written
comments, stakeholders noted that replacement of sensors,
repair or replacement of flow meters or other equipment, and
material for repairs of leaks come out of this monthly stipend.
The agency feels that the reimbursement of small items should
be more equitable and expects to see operations times of
systems dramatically improve because of this allowance.

In Activity 10, Part C: Analytical Costs, the reference to Note 3 in
the title is changed to Note 5 as a correction. In Activity 10, Part
C: Analytical Costs, Section 1: Groundwater Testing, three line
item costs are changed and Analytical Test descriptions are ex-
panded to clarify the line items. Costs shown in this section are
identical to those listed in Appendix A, Part 2, Laboratory Analy-
sis Costs, and particular comments are provided in this preamble
in Appendix A, Part 2.

In Activity 10, Part C: Analytical Costs, Section 2: System Per-
formance Analytical Testing, two line item costs are changed,
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one is deleted, and two air analyses line items are added. In
addition, analytical descriptions are expanded to clarify the line
items. Costs shown in this section are identical to those listed
in Appendix A, Part 2, Laboratory Analysis Costs, and particular
comments are provided in this preamble in Appendix A, Part 2.

In Activity 10, Part D: Waste Management Costs, the reference
in the section title is changed from "Note 5" to "Note 6" as a
correction. Also, the hourly rate for Vacuum Truck fluids transport
for disposal is lowered from $75 per hour to $70 per hour. This
reduction reflects the agency’s experience that average hourly
reimbursed rates for this service have decreased.

In Activity 10, Part E: Travel Costs, the reference in the section
title is changed from "Note 6" to "Note 7" as a correction. The
parenthetical (Truck used by Technician III) is added to the Equip-
ment Truck line item for clarification as to how to apply this line
item in a proposal. The rate per mile for mileage is increased to
$.35, as mileage rate is the lower of either the applicable Internal
Revenue Service rate per mile or the applicable OMGST rate per
mile at the time the activity was performed, rounded to the next
highest cent. As of August 1, 2003, that rate was $.35 per mile.
Two new line items are added. Stakeholders had brought up
the issue that there are instances where either a malfunction of
the system occurs or operational characteristics of the system
are below expectations, requiring the services of an engineer.
The agency agrees that these situations do arise from time to
time and to ensure proper operation of the system, an allowance
for an engineer to travel to the site should be allowed. The line
item "Car mileage (Transportation to site by Staff Engineer can
charge mileage only, no vehicle charge)" at $.35/mile is added.
Also, since time for a trained technician to visit the site is added,
a line item for "Travel Time - Technician III - electrical/mechani-
cal" is added at $50 per hour. It is expected that if the technician
is subcontracted and the subcontracted amount includes travel
and vehicle, a separate vehicle charge for the technician will not
be reimbursed. The phrase "Technician III - environmental" is
added for clarity in preparing the proposal as the agency rec-
ognizes that the environmental technician conducts the routine
weekly visits, while the electrical/mechanical technician visits the
site irregularly. The per diem rate is increased from $80 to $90
per day to reflect increases in motel and meal rates.

ACTIVITY 10: Notes. In Note 1, language is added stating that
additional hours may be approved on a case-by-case basis for
project management.

In Note 2, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter.

In Note 5, the phrase " per Appendix A, Part 9" is added as a
reference.

In Note 7, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter and additional language is added to
address separate vehicle charges for subcontracted technicians.

A new Note 8 is added to provide clarification with regard to the
approval of revisions to OMP plans as those revisions must be
approved by the agency.

A new Note 9 is added to provide clarification as to when reim-
bursement claims can be submitted and what information needs
to be provided with regard to sites that have been approved for
an OMP activity.

A new Note 10 is added to provide the requirement for the sub-
mission of a checklist in the Workplan and Cost proposal for rou-
tine system maintenance performed in accordance with Part A,
Section 4 of this activity.

ACTIVITY 11: SITE CLOSURE. In the sentence below the ac-
tivity title, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter.

In Activity 11, Part A: Personnel Costs, Section 1: Office Costs,
the unit cost and total for the preparation and submission of a
Site Closure Request are increased from $275 to $550 for rea-
sons addressed in this preamble in Appendix A, Part 8. An in-
crease in the PM’s hours from 2 hours to 4 hours is adopted, as
during stakeholders meetings, it was noted that 2 hours did not
cover the time for organizing the project and coordinating with
staff, the owner or operator, and the driller or contractor to re-
move remediation systems. If site access or coordination prob-
lems arise, the PM can spend several times that amount of time.
The agency agrees that an increase of 2 additional hours is rea-
sonable and these changes are also reflected in the total for this
line item, which is changed from $160 to $320. An increase in
the unit cost and total for the preparation and submission of a
Final Closure Report (from $195 to $230) is addressed in this
preamble in Appendix A, Part 8. The term "Workplan/Costs Pro-
posal" is changed, from proposal, in these sections to "Workplan
and Cost Proposal/Workplan and Cost Proposal with Bidding" to
be consistent with the remainder of the RCSs and to address
situations where bidding is involved. The Workplan and Cost
Proposal amount is changed in this section and throughout the
RCSs from $115 to $195 as discussed in this preamble in Sec-
tion 1, Activities. The Workplan and Cost with Bidding amount
is $355. All individual totals are increased commensurate with
the previous individual increases and the overall total is changed
from $745 to $1,295.

In Activity 11, Part A: Personnel Costs, Section 2: Field Person-
nel Costs, stakeholders had noted that the line item costs al-
lowed to remove a remediation system are underestimated, es-
pecially if large equipment (such as a thermal oxidizer) is to be
removed. Stakeholders suggested that system removal be sub-
divided into two line items, small and large. The agency agrees
that the distinction for removing a large or small unit should be
added. To incorporate this, the line item "Remediation System
Removal" is amended: to add a reference to Note 5, which helps
clarify the use of bids for system removal; to amend the activity
description to specify "small" systems "with few" capital compo-
nents; and to increase the unit cost for that activity by 50% from
$500 to $750 to compensate an RCAS for the removal of more
complex small systems. A new line item for reimbursing the costs
of removing large systems, "Remediation System Removal (See
Notes 2 & 5)," is added with the activity descriptor "Remove and
dispose of large system with large capital components." Since
the agency recognizes that reimbursing a fixed amount would
be too restrictive given the variety of systems present in locales
across the state, it believes that it will be best to have bids for the
removal services.

In Activity 11, Part B: Rig Costs, the title replaces the term "Rig
Costs" with the term "Well Plugging and Abandonment Costs."
The unit cost and total for the item "Mobilization (less than 50
miles)" is increased from $245 to $300. The agency notes that
the average mob-demob rate for a drilling crew has increased
since the last revisions to the reimbursement guidelines. Per
diem for a drilling crew is increased from $190 per day to $240
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per day to more accurately reflect actual per diem costs for a
three-man drill crew.

In Activity 11, Part D: Travel Costs, the rate per mile for mileage is
$.35, as mileage rate is the lower of either the applicable Internal
Revenue Service rate per mile or the applicable OMGST rate per
mile at the time the activity was performed, rounded to the next
highest cent. As of August 1, 2003, that rate was $.35 per mile.
The average per diem rate is raised from $80 per day to $90 per
day to reflect increases in motel and meal rates.

Activity 11, Notes. Note 2 adds a new sentence, which explains
that all capital remediation equipment purchased with agency re-
imbursement funds is owned by the owner/operator of the LPST
site. This statement places in rule the agency’s internal policy
regarding capital equipment ownership.

Note 3 deletes the phrase "for subcontracted costs only" as it is
redundant in the RCSs; adds specific reference to Appendix A,
Part 9 of the RCSs for further information with respect to markup;
and adds a sentence that further limits reimbursement for plug-
ging and abandoning of wells. The agency believes that fewer
costs are encountered by a drilling company if a well casing is
not removed. Therefore, if the well casing is not drilled out or
otherwise removed, only $150 will be reimbursed for that well.

A new Note 5 is added. This note defines what a large remedi-
ation system is composed of; that two or more bids are required
to dismantle and remove the system; and that the agency may
reject any proposal on technical grounds or believed not to be
cost effective. The two-bid requirement is imposed because in
remote locations where contractors may not be readily available
for equipment removal, imposing a three-bid requirement could
unnecessarily increase dismantling and removal costs.

Appendix A, Reimbursable Unit Costs, Part 1, is amended, from
proposal, to remove the word "Maximum" in the heading "Max-
imum Rate/Hour." Part 1, Notes, is amended as follows. Note
3 is amended by adding a new sentence that clarifies how the
agency will reimburse for labor rates when a person who bills at
a higher rate (e.g., a Geologist) performs a task for another per-
son who bills at a lower rate (e.g., a Technician II).

Note 4 is amended to include a reference to Appendix A, Part
9 for further direction concerning markup, and to remove redun-
dant language from the note.

Note 5 is added to ensure that owners/operators who are respon-
sible for a petroleum release and who also perform the cleanup
of any contamination do not profit as a result of that release and
are not fully reimbursed for cleanup activities funded internally.
If an owner/operator uses in-house labor to perform the correc-
tive action activities, then those costs will only be partially reim-
bursed. Since the agency feels that it will be too cumbersome
to adjust all the applicable line item amounts that could possibly
be requested for reimbursement by an owner/operator claimant,
the agency has decided it will be more prudent to limit the re-
imbursable amount to labor line items. A flat rate of 85% of the
requested amount for labor performed by an owner’s/operator’s
staff is felt to be appropriate.

Appendix A, Part 2: Laboratory Analysis Costs. In general,
changes in this part reflect the results of the agency’s analysis
of current costs with respect to analytical testing of samples
related to LPST sites. Where noted, analytical rates have been
adjusted downward. The new rates were obtained from aver-
ages of prices submitted by private laboratories, from invoices
submitted to the agency through reimbursement applications,

and from prices submitted by contractors in the State Lead
LPST Program. Also, the most recent version of applicable
United States Environmental Protection Agency (EPA) analytical
methodology is referenced.

Adopted changes to testing for TPH. Since 1998, the agency has
required that all testing of water and soil for TPH be performed
using Method TX1005. Previously, the agency reimbursed an-
alytical costs for TPH analysis only if EPA Method 418.1 was
used. Reimbursement for Method 418.1 analysis is left in be-
cause the agency believes it will continue to receive claims for
reimbursement for the old analytical method because analysis
performed prior to the date Method TX1005 was required. Four
new lines are added that place in rule the agency’s internal reim-
bursement policy of reimbursing for costs associated with TPH
analysis. These additions are "TPH-TX 1005" for "Soil"; "Water";
and "TPH Air (8015)." Listed prices for these were obtained as
described in the previous paragraph.

Adopted changes to testing for BTEX - EPA 8021B. Reim-
bursable prices are lowered for reasons previously described.

Adopted changes to testing for BTEX w MTBE-EPA 8021B. Re-
imbursable prices are lowered for reasons previously described.

Adopted changes to testing for PAH - EPA 8270. The analyti-
cal method 8270C replaces the outdated analytical method 8270
and reimbursable prices are lowered for reasons previously de-
scribed.

Adopted changes to testing for Soil Parameters. The reim-
bursable price is raised for reasons previously described.

Adopted changes to testing for Volatile Organic Compounds -
VOCs - EPA 8260B. The standard rate reimbursable prices are
adjusted downward for reasons previously described.

Adopted changes to testing for Semi-VOCs - EPA 8270. The an-
alytical method 8270C replaces the outdated analytical method
8270 and the standard rate reimbursable prices are adjusted
downward for reasons previously described.

Adopted changes to testing for TCLP Benzene - EPA 1311 w
8020. The analytical method "8021B" replaces the outdated EPA
method 8020.

Adopted changes to testing for Reactivity, Corrosivity, Ignitability
(RCI) on soil. The standard rate reimbursable price is raised for
reasons previously described.

The phrase "(See Note 5)" is added to the line item for "Mobile
Laboratory" to provide clarification.

Appendix A, Part 2, Notes, is amended as follows. In Note 4,
a minimum reimbursable amount for shipping is allowed. This
amount is set at $40.

In Note 5, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter.

Note 6 is amended by deleting analytical method specific
language and replacing it with language that indicates that the
agency acknowledges that analytical methods will change in
the future. Instead of going through the rule change process
to update the analytical tables, it is more prudent and cost
effective for the agency to notify an RCAS through written
correspondence when new analytical procedures are adopted.

Appendix A, Part 3: Drilling, Well Installation, and Direct Push
Technology Costs. The term "Water Well Report generation
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costs" replaces the term "Water Well Report Generation" in the
opening paragraph for clarification purposes.

In Appendix A, Part 3, Section A: Conventional Drilling, in each
of the first three separate blocks of Section A: the Depth In-
terval "51’ to 100’" is replaced with ">50’" and a reference to
Note 6 is added, and the Depth Interval ">100’" is deleted along
with the accompanying footage rates. The agency, in reviewing
amounts reimbursed for drilling boreholes and installing monitor
wells, noted that the current reimbursable guidelines for drilling
costs do not reflect market rates for such services. It was further
noted that the current guidelines are representative of market
rates for shallow wells (wells installed less than 25 feet deep)
and for low number of wells installed (three or less). However,
as the depth of the well increases and the number of wells in-
stalled during one session increases, the current guideline rates
are skewed higher than a competitive market rate for the same
work. Various pricing scenarios to alleviate this situation were re-
viewed, including a more detailed breakout on pricing, bidding,
or no change to the pricing schedule. Producing a more detailed
pricing list with lower rates was felt to be too cumbersome to
manage, too time consuming with regard to analyzing the mar-
ket, and would, in the end, remain too rigid to address the variety
of drilling conditions faced across the state. A modified bidding
process was decided upon. The agency believes that strict bid-
ding for all drilling will not be cost effective to administer and will
impose an undue burden on the RCAS to obtain bids for every
well or boring installed. The agency also acknowledges that the
greatest cost discrepancy exists for the deeper wells and wells
drilled in hard rock. These sites are principally located in central
and west Texas. Therefore, a system was devised that will re-
quire bidding that will focus on these types of wells while paying
up to an RCS amount for the shallower wells drilled in the east-
ern, central, or southern portions of the state. The agency has
decided that a workable arrangement will be to pay up to RCSs
amounts for any drilling project that had 150 feet or less of the
drilling footage, regardless of the number of borings or wells in-
stalled. In addition, if a well or boring is drilled to a depth of 50
feet or less, reimbursement will be eligible up to RCSs amounts.
For drilling projects that exceed this, bidding will be required.

In the Appendix A, Part 3, Section A block entitled "Completion
Footage Rates Expected in a Standard (10-Hour) Work Day," the
parenthetical (10-Hour) is deleted to prevent the specification of
the length of a work day.

In the Appendix A, Part 3, Section A block entitled "Mobiliza-
tion/Demobilization and Per Diem," mobilization for a driller,
crew, and equipment to a site is increased from $245 to $300.
The phrase "450 additional miles" is deleted and replaced with
"500 miles round trip" to clarify and place in rule the agency’s
internal reimbursement policy of reimbursing for mob/demob
costs only for travel to and from sites that are located 250 miles
or less from the RCAS’s home office. The agency notes that the
average mob-demob rate for a drilling crew has increased since
the last revisions to the reimbursement guidelines. Per diem for
the drilling crew is increased from $190 per day to $240 per day
to more accurately reflect actual per diem costs for a three-man
drill crew.

In the Appendix A, Part 3, Section B block entitled "Mobiliza-
tion/Demobilization and Per Diem," the phrase "450 additional
miles" is deleted and replaced with "500 miles round trip" to clar-
ify and place in rule the agency’s internal reimbursement policy
of reimbursing for mob/demob costs only for travel to and from
sites that are located 250 miles or less from the RCAS’s home

office. The agency notes that the average mob-demob rate for
a drilling crew has increased since the last revisions to the reim-
bursement guidelines. Per diem for the drilling crew is increased
from $130 per day to $180 per day to more accurately reflect ac-
tual per diem costs for a two-man drill crew.

Appendix A, Part 3, Notes, is amended as follows. In Note 1,
"TNRCC" is changed to "agency" to be consistent with the re-
mainder of this chapter. To ensure that bids received are rea-
sonable, language is added to Note 1 that specifies the number
of bids required and states that the agency has the right to reject
any proposal on technical grounds, or if it is believed not to be
cost effective. The sentence "Submitted costs will be reviewed
on a case-by-case basis." is deleted as redundant.

In Note 4, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter.

A new Note 5 is added to explain that when certain ceilings are
reached, bidding of drilling projects will be required as explained
in this preamble in Appendix A, Part 3. The note further states
that the bids must be independent, specifies the minimum num-
ber of bids, and states that the agency may reject any proposal
on technical grounds, or if the proposal is believed not to be cost
effective. This note is added to allow the agency to be protective
of the PSTR Account if it believes that the bids are not represen-
tative of similar work performed in the area or are too expensive
to be cost effective.

A new Note 6 is added to specify and clarify when stated rates
apply to wells greater than 50 feet in depth.

A new Note 7, Defining Drilling Equipment Categories, is added
to specify and clarify the applicable reimbursement rate to a spe-
cific type of drill rig. It is recognized that lighter, more versatile
drill rigs have entered the market designed to drill soil borings
and install shallow monitor wells in locales that a larger drill rig
cannot access. Correspondingly, these smaller, more special-
ized drill rigs have decreased capacities to drill deep borings in
a variety of soil conditions and obtain continuous samples as di-
rected in agency guidance for soil sampling at LPST sites. The
capitalization and operating costs for these pieces of equipment
are lower. A lower drilling rate is adopted for these lighter drilling
rigs to more closely align the drilling rates allowed in the RCSs
with the market rates.

Also in Note 7 are definitions for three categories of drilling equip-
ment. The first is TYPE I Rigs defined as a typical large truck-
mounted drilling rig of sufficient capability to drill a ten-inch diam-
eter borehole to 50 feet or deeper using a hollow-stem auger. Ad-
ditional capabilities and the necessity of a three-man crew also
differentiate this type of drilling equipment. The second type is
termed TYPE II Rigs that are smaller, typically trailer-mounted,
capable of turning solid flight augers, but not having the capabil-
ity of obtaining blow counts. Typically, these trailer-mounted rigs
are pulled by a truck and have a two-man crew. The third type,
TYPE III Rigs, are usually mounted on a truck, such as a 3/4 ton
flat bed truck and are only capable of direct push drilling.

A reimbursement rate for TYPE I Rigs is the standard RCS rate
for well and boring installation for augering and rotary drilling.
TYPE II Rigs drilling rates will be reimbursed up to 65% of the
standard RCS rate. The standard RCS mobilization and demo-
bilization rates will apply. Any additional amount requested must
be justified. TYPE III Rigs will be reimbursed at the published
RCS rate for a direct push drill rig.
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Appendix A, Part 4: Travel Costs is amended. In the section
entitled "Travel by Air vs. Travel by Surface Vehicle," in the first
paragraph, the term "TNRCC" is changed to "agency" to be con-
sistent with the remainder of this chapter. Wording in Paragraph
2 is modified to clarify that an RCAS should try to limit travel
expenses by combining corrective activities conducted at sev-
eral sites into one trip, when possible. A second change in this
paragraph is to update the reference date and amount that the
mileage reimbursement rate is tied to. A new Paragraph 3 is
added that clarifies how the agency will reimburse for labor rates
when a person who bills at a higher rate (e.g., a Geologist) per-
forms a task for another person who bills at a lower rate (e.g.,
a Technician II). The agency realizes that an RCAS can achieve
cost savings by shifting personnel to perform multiple tasks at
multiple sites and encourages this, if it is protective of the fund.

In the section entitled "Per Diem and Non-reimbursable Costs,"
changes in the first paragraph include raising per diem rates from
$80 per day to $90 per day as discussed in the preamble in Activ-
ity 2, Part D, Travel Costs. Also, per diem for two- and three-man
drilling crews is increased to more accurately reflect current per
diem costs for these crews.

In Appendix A, Part 5: Equipment and Supply Costs, the phrase
"plus mark-up" is deleted in the first paragraph because it is
redundant. Further, the agency requested from many suppli-
ers current pricing concerning equipment and supply costs. Al-
though a limited response was received, sufficient information
was obtained to allow proposed modifications to this part. Where
current prices could be obtained, the agency has modified up
or down the respective line item price. In some areas, prices
were supplied that were previously unavailable. One new line
item, Fencing and Enclosures, is adopted to reflect the addition
of this item in the Remediation Installation Activity. Specifically,
"Fencing and Enclosures" replaces "Fences" with an added ref-
erence to a new Note 8 that will require bidding. Since bidding
is required for fencing and enclosures, the line item amounts for
"Compound Fence (Wood/Chain)" and "Chain Link, $/Foot" are
removed. In special situations, winterizing and soundproofing of
remediation is necessary and are added in this section for com-
pleteness. Bidding is adopted for costing these two line items. A
new line item, Water Treatment Trailer, with a reference to a new
Note 10 and a pricing of $75 per day addresses the common use
of this equipment. A reference to a new Note 9 is added to the
line item "Traffic Control Components."

Appendix A, Part 5, Notes, is amended as follows. In Note 1, the
word "quote" is replaced with the word "bid"; specific require-
ments related to bids are included; language addressing the use
of innovative remedial technologies is added; language stating
that the agency may require methods of identification such as
serial numbers for capital equipment items in order to track the
purchase, use, and condition of these items is added; and lan-
guage stating that the agency may restrict reimbursable amounts
for capital equipment items to prorated amounts that consider
usage is added. Also, "TNRCC" is changed to "agency" to be
consistent with the remainder of this chapter.

A new Note 7 is added to allow an RCAS to be reimbursed for ex-
tra rental days because of shipping-related delays. The agency
recognizes that there are many sites statewide that are distant
from equipment rental businesses, or that equipment must oc-
casionally be rented from out-of-state businesses and that ad-
ditional shipping or rental charges are accrued because of the

distance to these sites. So to not penalize these sites for requir-
ing specialized equipment, the allowance for shipping charges
and extra rental days are allowed.

A new Note 8 is added to provide detailed conditions for bidding
and acceptance of bids with regard to fencing.

A new Note 9 is added to provide a minimum amount to be re-
imbursed for rental of traffic control components. The agency
recognizes that companies charge minimum rental rates for traf-
fic control equipment and minimum daily, weekly, and monthly
rates are added.

A new Note 10 is added to provide details as to the use and
components of a water treatment trailer. The agency believes
that with the use of this equipment, a savings on the disposal of
contaminated water at LPST sites can be seen. The treatment
trailer is designed to treat and discharge, on-site, small amounts
of water collected during short-term field testing and groundwa-
ter monitoring events.

Appendix A, Part 6: Excavation, Backfilling, and Resurfacing
Costs. In Note 1, the phrase "A TCEQ coordinator" is replaced
with the phrase "An agency Site Coordinator" to provide consis-
tency in terminology in the RCSs.

Appendix A, Part 7: Soils and Wastewater Management Costs.
The hourly rate for the Truck under the activity "Load Haul, &
Dispose" is lowered from $75 per hour to $70 per hour. This
reduction reflects the agency’s experience that average hourly
reimbursed rates for this service have decreased.

Appendix A, Part 7, Notes, is amended as follows. In Note 1,
nearly all the existing language is deleted and replaced with a
reference to Appendix A, Part 9 for an allowable markup to pro-
vide simplification.

In Note 2, "TNRCC" is changed to "agency" to be consistent with
the remainder of this chapter.

A new Note 3 is added to address an issue, which stakeholders
had noted, that at times there are no reasonably close waste
disposal sites to a generating site and additional costs must be
incurred to dispose of waste at more distant sites. The agency
believes that in these cases an ability to receive bids for waste
disposal is warranted and protective of the PSTR Account and a
minimum number of bids is specified. There is adopted language
that provides for reimbursement up to $75 per day for the rental
of a water treatment trailer consisting of a pump, holding tank,
and drums of granulated activated carbon and $.40 per gallon
for the treatment of wastewater by the water treatment trailer.
Adopted is a flat rate of $250 to dispose of clean soils on- or
off-site, derived from on-site corrective action activities.

Existing Note 3 is renumbered as Note 4 to reflect the insertion
of the adopted new Note 3 and "TNRCC" is changed to "agency"
to be consistent with the remainder of this chapter. The follow-
ing additional language is added, from proposal, to provide al-
lowances for the cost of preparation of Class V injection well per-
mits and Texas Pollutant Discharge Elimination System (TPDES)
storm water discharge permits: "The cost of Class V injection
well permits and the cost of TPDES storm water discharge per-
mits associated with on-site treatment and discharge will also be
considered for payment."

A new Note 5 is added to clarify issues with regard to wastewa-
ter hauling and disposal. The agency acknowledges that many
RCAS have scheduled a wastewater hauler to pick up wastewa-
ter, in sequence from multiple sites in one run. In doing so, cost
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savings are incurred. The agency believes that these cost sav-
ings should be realized by the PSTR Account and that an RCAS
can prorate costs to multiple sites, thus recouping its costs.

Existing Note 4 is renumbered as Note 6 to reflect the insertion
of the adopted new Notes 3 and 5. The second sentence stating
what the agency will pay for landfill disposal is removed, as this
language is made unnecessary by new Note 3, and a reference
to Notes 1 and 3 is added.

Appendix A, Part 8: Report Generation Costs. An increase in the
amount allowed for preparation of most reports listed in this part
is adopted. During and after the stakeholder meetings, oral and
written comments were received stating that time allotted for an
RCAS to research, collate, and analyze field data and prepare
it in a format acceptable to the agency for the 11 listed activities
was insufficient to properly prepare a well thought out and com-
prehensive document with supporting information. The task re-
mains more challenging given that the sites remaining in the pro-
gram are older sites having reams of information that must be re-
viewed in context of newly collected data. The agency has eased
the task of preparing and submitting field data by having perti-
nent information submitted on provided forms. For some tasks,
such as site closure, the form has simplified the report writing
process. However, the agency acknowledges that these forms
are not stand-alone documents and require additional informa-
tion to be attached such as tables, graphs, maps, and written
commentary. In light of this, the agency acknowledges that an
increase in hours allowed for report preparation will translate into
reports with clearer data presentation and more concise conclu-
sions and recommendations that will allow agency coordinators
less time for review.

RELEASE DETERMINATION REPORT. The hours for a PM are
increased from 2 hours to 4 hours. Additional information is re-
quired to be added to the report warranting an increase in the
time for the PM to analyze the data. Correspondingly, more time
is allotted for the WP to finalize reports and prepare files and the
hours for a WP are increased from 1 hour to 2 hours. These in-
creases result in changes in total amounts, as follows: the PM
total increases from $160 to $320; the WP total increases from
$35 to $70; and the Total for the report increases from $195 to
$390.

FIELD ACTIVITY REPORT (FAR) - SEMI-ANNUAL PSH RE-
COVERY, PSH RECOVERY SYSTEM O&M The title is amended
to "Field Activity Report (FAR) - Groundwater Monitoring - One-
time Event" to provide clarification. The hours for an SF are in-
creased from 2 hours to 4 hours with a commensurate increase
in the total amount for the SF from $140 to $280. The hours for a
WP are increased from 1 hour to 2 hours with a commensurate
increase in the total amount for the WP from $35 to $70. The To-
tal for the report is increased from $260 to $435. The agency rec-
ognizes that the sites remaining in the reimbursement program
are older with a large history of data accumulation that must be
interpreted with respect to new information developed. Presen-
tation of this data in tables, graphs, and maps must be updated.
The agency believes that more hours are required to adequately
process this information.

PSH REPORT/MDPE REPORTS (PER EVENT) FOR 8-HOUR
OR 24-HOUR EVENTS. These are new reports that cover three
types of events: the PSH report prepared at the end of each PSH
recovery phase and reports prepared at the end of an 8-hour or
24-hour MDPE event. The PSH report documents all field ac-
tivities and amounts of free product recovered associated with
passive and active free product recovery systems. The MDPE

reports document the MDPE activities and amounts of free prod-
uct recovered. The hours for an Associate Engineer (P1) are 1
hour for each event with a commensurate total amount for the
P1 of $85 for each event. The hours for an SF are 2 hours for
the 8-hour event and 3 hours for the 24-hour event with a com-
mensurate total amount for the SF of $140 and $210. The hours
for a WP are 1 hour for each event with a commensurate total
amount for the WP of $35 for each event. The total for the report
is $260 for the 8-hour event and $330 for the 24-hour event.

MDPE REPORTS (PER EVENT) FOR 72-HOUR OR 7-DAY
EVENTS. These are new reports that are prepared at the end
of the 72-hour and 7-day MDPE events. The MDPE reports
document the MDPE activities and amounts of free product
recovered. The hours for a PM are 1 hour for the 72-hour and
7-day events with a commensurate total amount for the PM
of $80 for both events. The hours for an SF are 4 hours for a
72-hour event and 6 hours for a 7-day event with a commen-
surate total amount for the SF of $280 and $420, respectively.
The hours for a WP are 1 hour for the 72-hour and 7-day events
with a commensurate total amount for the WP of $35 for both
events. The total for the report is $395 for a 72-hour event and
$535 for a 7-day event.

INTERIM CORRECTIVE ACTION PLAN (ICAP). The title is
changed to include the phrase "/Mobile Dual Phase Extraction
Corrective Action Plan (MDPE CAP)" to reflect additions made
in Activity 02, Part A of the RCSs. No changes to the ICAP
portion are made. For the added Mobile Dual Phase Extraction
Corrective Action Plan (MDPE CAP) portion, the following
amounts are added. The hours for a Principal Engineer (P3)
are 1 hour with a commensurate total amount for the P3 of
$110. The hours for a P1 are 2 hours with a commensurate total
amount for the P1 of $170. The hours for a PM are 6 hours with
a commensurate total amount for the PM of $480. The hours for
an SF are 20 hours with a commensurate total amount for the
SF of $1,400. The hours for a Draftsperson II (D2) are 12 hours
with a commensurate total amount for the D2 of $600. The
hours for a WP are 3 hours with a commensurate total amount
for the WP of $105. The total additional proposed MDPE CAP
amount for the report is $2,865.

FAR - PSH RECOVERY SYSTEM INSTALLATION. The
"Rate/HR" and "Hours" values in this table are switched as a
correction to the table.

RISK ASSESSMENT UPDATE OR FAR-SITE ASSESSMENT.
A reference to Note 1 is added. Hours for an SF are increased
from 4 hours to 8 hours, with a commensurate increase in the
total for an SF from $280 to $560. The increase in the overall
total for the report is from $485 to $765. The agency believes
that if an update is required, more time is required to produce the
assessment because the sites remaining in the reimbursement
program are older with a larger amount of historic data that must
be interpreted with respect to new information developed.

REPORT GENERATION - MISCELLANEOUS. This is added
with a reference to Note 3 and an amount of $485, to address
situations where reports are specifically requested by an agency
Site Coordinator when the Coordinator determines that the
subject of the report does not easily fit into other line items
within the RCSs.

ANNUAL REPORT - GROUNDWATER MONITORING ONLY.
Hours for an SF are increased from 4 hours to 6 hours, with
a commensurate increase in the total for an SF from $280 to
$420. The increase in the overall total for the report is from
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$440 to $580. The agency believes that more time is required
to produce the assessment because the sites remaining in
the reimbursement program are older with a larger amount
of historic data that must be interpreted with respect to new
information developed.

ANNUAL REPORT - OPERATION, MONITORING, AND PER-
FORMANCE. Hours for an SF are increased from 6 hours to 14
hours, with a commensurate increase in the total for an SF from
$420 to $980. Hours for a WP are increased from 3 hours to 5
hours, with a commensurate increase in the total for a WP from
$105 to $175. The increase in the overall total for the report is
from $1,295 to $1,925. The agency believes that more time is
required to produce the assessment because the sites remain-
ing in the reimbursement program are older with a larger amount
of historic data that must be interpreted with respect to new in-
formation developed.

SITE CLOSURE REQUEST. Hours for a PM are increased from
3 hours to 6 hours with a commensurate increase in the total for
a PM from $240 to $480. Hours for a WP are increased from
1 hour to 2 hours, with a commensurate increase in the total
for a WP from $35 to $70. The increase in the overall total for
the report is from $275 to $550. The agency believes that more
time is required to produce the assessment because the sites
remaining in the reimbursement program are older with a larger
amount of historic data that must be interpreted with respect to
new information developed.

FINAL SITE CLOSURE REPORT. Hours for a WP are increased
from 1 hour to 2 hours, with a commensurate increase in the total
for a WP from $35 to $70. The increase in the overall total for
the report is from $195 to $230. The agency believes that more
time is required to produce the assessment because the sites
remaining in the reimbursement program are older with a larger
amount of historic data that must be interpreted with respect to
new information developed.

Appendix A, Part 8, Notes, is amended as follows. Note 1 is
amended to remove the hourly rate for a PM "($80.00)" as a cor-
rection and to add a reference to Activity 03 for costs applicable
to FAR Preparation and Submission.

A new Note 2 is added to ensure that owners/operators who are
responsible for a petroleum release and who also perform the
cleanup of any contamination do not profit as a result of that re-
lease and are not fully reimbursed for cleanup activities funded
internally. If an owner/operator uses in-house labor to perform
the corrective action activities, then those costs will only be par-
tially reimbursed. Since the agency feels that it will be too cum-
bersome to adjust all the applicable line item amounts that could
possibly be requested for reimbursement by an owner/opera-
tor claimant, the agency has decided that it will be more pru-
dent to limit the reimbursable amount to labor line items. A flat
rate of 85% of the requested amount for labor performed by an
owner’s/operator’s staff is felt to be appropriate.

A new Note 3 is added with respect to Report Generation - Mis-
cellaneous, to include the cost of preparation of Recovery Well
Installation FARs and to address situations where reports are
specifically requested by an agency Site Coordinator when the
Coordinator determines that the subject of the report does not
easily fit into other line items within the RCSs.

Appendix A, Part 9: Markup changes the item "All Other Subcon-
tractor Invoices" to "All Other Allowable Subcontractor Costs" for
clarification.

Appendix A, Part 9, Notes, is amended as follows. Note 1 is
amended to delete redundant language and to add new lan-
guage to clarify who is and is not allowed to add markup and
what can be marked up.

Note 2 is amended to clarify that though a Prime may not mark
up in-house costs, there are in-house costs incurred by a Prime
to which the Prime is entitled. The agency realizes that the
RCSs inherently contain profit as they are representative of mar-
ket rates for such services. The agency realizes that the RCSs
were not constructed to anticipate all instances where a Prime
may ask to be reimbursed for an in-house service. The agency
believes that those instances do not occur frequently enough
to warrant that the agency expend the time and effort to review
them.

Appendix A, Part 10: Change Orders. In the second paragraph
under Field Activity Change Orders, and in the first paragraph
under General Change Orders, "TNRCC" is changed to "agency"
to be consistent with the remainder of this chapter.

Appendix A, Part 11: Allowable Reimbursable Costs for the Risk
Evaluation of Individual Exposure Pathways, is a new part that
is added. The addition of this part places in rule, the agency’s
internal reimbursement policy of defining the reimbursable costs
associated with preparing a Plan B Risk Assessment report.

APPENDIX B, DEFINITIONS AND ACRONYMS is amended as
follows. Part 1: Definitions, is amended by deleting and adding
language to clarify the definition of "Free Product."

Part 2: Acronyms, adds the term "Mobile Dual Phase Extraction
(MDPE)" since this methodology is added to the RCSs; replaces
the term "Reimbursable Cost Guidelines (RCG)" with the term
"Reimbursable Cost Specifications (RCSs)"; adds the term "Site
Specific Target Level (SSTL)" because the term is used in Ap-
pendix A, new Part 11; and changes "Texas Natural Resource
Conservation Commission (TNRCC)" to "Texas Commission on
Environmental Quality (TCEQ)."

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the regula-
tory impact analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in that statute. A major environ-
mental rule means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. Further, it does not meet any of the four
requirements listed in §2001.0225(a).

The vast majority of these rule amendments concern an attempt
by the agency to handle PSTR reimbursement claims in a way
that makes best use of limited agency resources given statu-
tory processing deadlines and the sunset date of the PSTR Ac-
count (revised during the last legislative session). The agency
is charged under TWC, §26.3573(h) with being a good steward
of the PSTR Account, but is also charged by statute to process
and pay reimbursement claims within certain time frames when
the agency believes the legal requirements have been met. To
balance these two charges, the rule amendments eliminate "ac-
tual costs" reviews from the regulatory reimbursement scheme
and replace them with reimbursement of the lesser of RCSs
line-item amounts or invoiced amounts. (An element of actual
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cost would remain in limited bidding situations for items that do
not lend themselves to set line-item costs.) "Actual cost" reviews
consume more resources than the agency can devote to them
given existing personnel and statutory deadlines, and claimants
have increasingly found ways to claim that their "actual costs" are
the same as the line-item costs in Subchapter M (which reduces
benefits to the PSTR Account achieved through actual cost re-
views).

The PSTR Account was created by TWC, Chapter 26, Subchap-
ter I, to provide a fee-driven pool of monies from which eligible
owners and operators may apply for reimbursement for certain
expenses associated with corrective actions that they are re-
quired to perform at LPST sites (the agency is also authorized to
use the PSTR Account for certain expenses associated with the
PST program). Under the current PST program rules, agency
staff are required to perform two separate reviews of each reim-
bursement claim. The first involves matching the activities that
were pre-approved, at costs listed in Subchapter M, to documen-
tation that the tasks were actually done as pre-approved, then
adjusting for changes in scope of work (e.g., a pre-approval for
three monitoring wells but, with agency concurrence, once in the
field the contractor only drills two). The second review of the
claim is an "actual cost review." This involves a detailed submis-
sion of invoices, etc., whereby the applicant demonstrates what
the pre-approved work actually cost to perform. Following these
reviews, under current rules, the agency reimburses the lower of
the amounts calculated in the two reviews for each claim.

The adopted amendments make reimbursements based largely
on the amounts listed at Subchapter M. By basing reimburse-
ments on listed amounts, the process for claimants to make
claims and the agency to review them would be significantly
simplified, with commensurate cost savings to claimants. A
number of the current in-house reimbursement protests, filed
under 30 TAC §334.315, are based on controversies involving
actual cost reviews. The elimination of these reviews under
§334.309(c) should prospectively reduce the number of new
protests filed, with associated savings as litigation is avoided
and reimbursement payments are made based on the new
wording of §334.309(c).

The agency believes that this move away from "actual cost" re-
views should remove many of the apparent incentives for fraud
that exist in the current system. Current staff resources are in-
sufficient to adequately police the "actual cost" submissions to
prevent this fraud and still make the statutorily-mandated appli-
cation processing deadline. Reduced fraud upon the PSTR Ac-
count leaves more money in the PSTR Account to reimburse le-
gitimate claims and frees up staff time to process claims more
quickly, which leads to payments going out more quickly.

This rulemaking package makes a variety of adjustments to the
line-item amounts listed for various corrective action activities in
Subchapter M. Following extensive discussions with stakehold-
ers, the amounts were adjusted, where possible, to better reflect
current market rates. However, the agency is limited in the ad-
justments it can make. During the 2001 session of the Texas
Legislature, the agency was asked for a projection concerning
the burden on the PSTR Account between that time and the Ac-
count sunset date. Based on that projection, as part of House
Bill 2687, amendments were made to the TWC, Chapter 26, Sub-
chapter I, which changed the fee schedule (for the fee which sup-
plies the PSTR Account) and extended the Account sunset date
to 2006. The line-item dollar amounts that the agency will re-
imburse for various eligible remedial activities are contained in

Subchapter M. Current changes to these line-item amounts in-
clude increases in some areas and decreases in others to reflect
applicable changes in market pricing and costs of services. Be-
cause the agency needs to adhere to the PSTR Account Burden
projections given to the legislature during the drafting of House
Bill 2687, the agency seeks to assure that these line-item in-
creases and decreases remain within the limits of the projected
income to the Account established by the House Bill 2687 fee
schedule to address remaining eligible LPST sites, statewide.

In addition, because stronger accountability provisions are be-
ing adopted for Subchapters H and M to work in tandem with
the elimination of "actual cost" from §334.309(c), the savings to
the PSTR Account can make more money available for the reim-
bursement of legitimate claims. The simplifying of the process
by which an owner or operator may assign his reimbursements
rights under Subchapter H should save claimants application
preparation time, with commensurate savings.

This rulemaking contains provisions seeking to eliminate profit
for owners or operators who are also their own prime contrac-
tors, because the agency’s stewardship duty toward the PSTR
Account under TWC, §26.3573(h) calls for money to go to reim-
bursing corrective action expenses as opposed to creating a fi-
nancial benefit for being liable for pollution at an LPST site. How-
ever, there are few such owners or operators in the reimburse-
ment program and, because no new sites have come into the
PSTR Account since December 1998, that number should not
increase. Monies that do not go toward profiting polluters will in-
stead be available to reimburse other corrective action activities.

In addition, even if a rule was to be considered a "major environ-
mental rule," a draft regulatory impact statement is not required
because the rules do not exceed a standard set by federal law,
exceed an express requirement of state law, exceed a require-
ment of a delegation agreement, and are not adopted solely un-
der the general powers of the agency.

Greater efficiencies and accountability in the PST reimburse-
ment program facilitate better and faster corrective action at
LPST sites, leading to faster closures of those sites. PST
program delegation from EPA requires TCEQ to have an
effective program in place to bring these sites to timely closure
(see 40 Code of Federal Regulations §281.34). These rules
also do not exceed an express requirement of state law. TWC,
§26.3573(h) requires the agency to be a good steward of the
PSTR Account, and as part of this obligation this rulemaking
improves accountability in the reimbursement process. TWC,
§26.35731(c) puts a deadline on the agency for issuing a Fund
Payment Report for each complete claim within 90 days, and
other sections of TWC, Chapter 26, Subchapter I, describe
when the agency should make reimbursement payments.
That statutory subchapter also sets the PSTR Account sunset
date as 2006. A large majority of the changes are designed
to improve efficiencies in the reimbursement process to help
ensure that statutory processing and payment requirements are
met, and that all good claims are paid before PSTR Account
sunset. This rulemaking is authorized as described in the
STATUTORY AUTHORITY section of this preamble. It is not
adopted solely under the general powers of the agency, but
rather under specific state law.

TAKINGS IMPACT ASSESSMENT
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The commission evaluated this rulemaking action and performed
an analysis of whether the rules are subject to Texas Govern-
ment Code, Chapter 2007. To better ensure that all payable re-
imbursement claims can be paid before the PSTR Account sun-
sets in 2006, given limited agency resources, the standard for
the reimbursement of eligible cleanup expenses related to LPST
sites is revised to move away from an "actual cost"-based sys-
tem. Reimbursement will instead be based on the lesser of ei-
ther invoiced amounts or line-item amounts listed in Subchapter
M, with limited updates to those line-item amounts adopted in
this rulemaking. In addition, better accountability provisions are
added in the reimbursement rules as a result of the agency’s
experiences with PST audit cases over the last few years. The
rulemaking also updates and clarifies existing program rules, in-
cluding the correction of typographical and other errors. This
action will not create a burden on private real property. The
PSTR Account was created many years ago by TWC, Chapter
26, Subchapter I, to provide a fee-driven pool of monies from
which eligible owners and operators may apply for reimburse-
ment for certain expenses associated with corrective action they
are required to perform at LPST sites (the agency is also autho-
rized to use the PSTR Account for certain expenses associated
with the PST program). Greater efficiencies and accountability in
the PST reimbursement program facilitate better and faster cor-
rective action at LPST sites, leading to faster closures of those
sites. Once an LPST site has been closed, the potential mar-
ketability of that real property is greatly increased. The small
number of rules adopted as part of the commission’s regulatory
reform effort, not concerning the PSTR Account, also do not cre-
ate a burden of private real property. These rules clarify existing
rules, correct errors, allow greater flexibility with regard to the
certification of testers of corrosion protection on USTs, increase
flexibility, delete outdated language, and add ASTs to the seller’s
obligation to disclose in property conveyances. This last point
should help ensure that purchasers of real property are aware if
ASTs are present on property they are considering buying (the
requirement already exists as to USTs), thus avoiding the in-
advertent purchasing of encumbered property. A seller might
now elect to deal with environmental issues related to ASTs be-
fore selling property, as opposed to attempting to pass the prob-
lem on without disclosure. This should result in more property
in Texas where PST-related environmental problems have been
addressed. As a whole, this rulemaking will not be the cause
of a reduction in market value of private real property, does not
create a burden on private real property, and will not constitute
a takings under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed this rulemaking for consistency with
the Texas Coastal Management Program (CMP) goals and poli-
cies in accordance with the regulations of the Coastal Coordi-
nation Council and determined that the rulemaking is consistent
with the applicable CMP goals and policies.

PUBLIC COMMENT

A public hearing on this proposal was held in Austin on May 25,
2004 and oral comments were received. The public comment
period ended at 5:00 p.m. on June 1, 2004. Comments were
submitted by Bourdeau Research Group (BRG); Chapman Engi-
neering (Chapman); Earth Solutions, Inc. (ESI); EnVac Environ-
mental Services, L.L.C. (EES); Grissom & Thompson, L.L.P. on
behalf of Universal Engineering Sciences, Inc. and B&A Labora-
tories, Inc. (G&T); High Plains Underground Water Conservation

District No. 1 (HPUWD); Industry Council on the Environment
(ICE); McCleskey, Harriger, Brazill & Graf, L.L.P. on behalf of Har-
rison & Cooper (MHB&G); Meridian Alliance Group, LLC (MAG);
Texas Board of Professional Geoscientists (TBPG); Ranger En-
vironmental Services, Inc. (RESI); Shaw Environmental, Inc. on
behalf of 7-Eleven, Inc. (SEI); Texas Association of Storage Tank
Professionals (TASTP); Texas Department of Transportation (Tx-
DOT); Texas Petroleum Marketers and Convenience Store Asso-
ciation (TPCA); Trace Analysis, Inc. (TAI); and Xenco Laborato-
ries (Xenco).

The commenters generally supported the proposed rules and
provided both general and specific comments on the rules.

RESPONSE TO COMMENTS

ICE, in a general comment regarding this rulemaking stated that
ICE has participated in stakeholder meetings regarding this rule-
making beginning in the summer of 2002 and thanked the TCEQ
staff for the opportunity to share ideas and constructive criticism
throughout the process.

The commission thanks ICE for its participation and for its ex-
pression of gratitude.

ICE, in comments regarding the PSTR fund, stated that in 1998,
1999, and 2001, it worked with TCEQ staff and the TPCA to
project estimates of the funds needed to properly close the
known LPST universe and that most of those projections and the
PSTR fund’s balance information to date show that the TCEQ
is not threatening the Fund balance with its current patterns of
spending. ICE further stated that the TCEQ should ensure that
the assets of the fund are only spent on the proper assessment
and cleanup of properties, that those funds should not be
earmarked for any other program areas or swept into general
revenue when the PSTR fund sunsets, and that those funds
should be spent on proper reimbursements to the maximum
practical extent. ICE commented that it is concerned that
legislators and/or regulators may try to appropriate remaining
funds for non-assessment uses.

The commission responds that the assets of the PSTR Account
have been, and will continue to be, utilized by the agency in
strict accordance with applicable statute and rule. No change
has been made in response to this comment.

ESI commented that the TCEQ should abolish the requirement
for the RCAS that requires a company to have $25,000 in assets
to be registered as an RCAS. ESI also commented that other
TCEQ programs do not have such a requirement to do work and
questioned why it is different for the PST program.

The commission responds that the requirement for demonstrat-
ing minimum net worth to become an RCAS is contained in 30
TAC Chapter 30 and only referenced in Subchapter J of this
chapter. Neither Chapter 334, Subchapter J nor Chapter 30 are
contained in this rulemaking and, therefore, this concern cannot
be addressed as part of this rulemaking. The commission has
made this concern known to the agency’s Operator Licensing
Section.

TxDOT referred to the definition for corrective action and asked
that the first occurrence of the word "and" be changed to "or" to
clarify the definition. TxDOT further requested that a definition
of professional geoscientist be included in this rulemaking.

The commission agrees, has made the requested change to the
definition of corrective action, and has added a definition for pro-
fessional geoscientist in this rulemaking.
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TxDOT referred to the definition for tank removal in §334.322(18)
and requested that the term "petroleum storage tank" with which
the agency proposes to replace the term "an UST" be changed
to the term "petroleum underground storage tank."

The commission responds that the existing proposed language
is clear. No change has therefore been made in response to this
comment.

SEI commented on the definition of action level and stated that
the definition pertains to samples obtained in "native soils or wa-
ter." What about samples obtained from pea gravel or tank pad
back fill (under repairs)? What if the levels in these samples
exceed action levels? SEI asked if the definition should read
"groundwater" and not just "water."

The commission responds that the proposed definition of action
level refers to "soils" not "native soils" and the term "water" was
chosen to include not only groundwater, but also rainfall or runoff,
which might enter an open tank pit and become contaminated.
The proposed definition was also carefully written to preclude
conflict with Texas Risk Reduction Program rules. No change
has been made in response to this comment.

SEI referred to the definition of ancillary equipment and stated
that the definition only references appurtenances to USTs and
asked whether the term "aboveground storage tank" should be
included.

The commission responds that the definition is intended to apply
only to USTs. No change has therefore been made in response
to this comment.

SEI commented on the definition of corrective action and asked
if remedial activities other than emergency response can be per-
formed without an approved Corrective Action Plan/Remedial
Action Plan.

The commission responds that remedial activities other than
emergency response can be performed with an approved
Corrective Action Plan/Remedial Action Plan. The commission
recommends that SEI contact the Responsible Party Remedia-
tion Section of the agency’s Remediation Division to discuss the
issue in detail. No change is therefore considered necessary
and none has been made in response to this comment.

ICE commented that the cathodic protection training market
place is not regulated directly. ICE stated that for TCEQ to
accept more than one or two organization’s training is appro-
priate, but for TCEQ to make claims that training costs will
fall seems improper at best, and misleading in the main. ICE
further commented that NACE International is the leading
organization in the cathodic and corrosion protection field and
that both it and the Steel Tank Institute have good reputations
and deliver much-needed standards and training to the market.
ICE stated that it doubts that one group’s new training program
will "drive down" costs and time commitments for training at
least in obtaining equivalent strength of certification and that
this claim should be considered out of bounds for the agency
to make, on principle. ICE stated that the TCEQ’s mission
calls for it to regulate responsible persons and in only a few
instances does it regulate contractors and never has it regulated
standards-producing bodies. ICE also commented: "In practice,
NACE International requires five and a half days of training for
its Level I Cathodic Protection Tester designation. Does the
Agency have any way to force NACE to shorten its course to
match what Steel Tank Institute is offering? No it does not. Does

the Agency have the means to say how two training courses
and training results compare? That is difficult."

The commission responds that it is merely adding the Steel Tank
Institute (a standard-making organization in the steel tank field)
as an additional entity from which the agency will recognize the
certification of a Cathodic Protection Tester, which is the mini-
mum certification level recognized by the agency for a person
who engages in the practice of inspection and testing of corro-
sion protection and control. The commission is not making any
comparison between the two organizations it proposes to recog-
nize with regard to the certification of cathodic protection testers.
The rule preamble merely points out that the certification course
provided by the Steel Tank Institute is shorter and less expensive
than that provided by NACE International. There was, and is, no
attempt by the commission to infer any equivalency comparison
between the courses/certifications provided by each entity. No
change has been made in response to this comment.

TBPG requested that the following language be added to
§334.10 (Reporting and Recordkeeping): "All engineering, geo-
scientific, and surveying information submitted to the agency
shall be prepared by, or under the supervision of, a licensed
professional engineer, licensed professional geoscientist, or
licensed professional surveyor and shall be signed, sealed, and
dated by these qualified professionals as required by the Texas
Engineering Practice Act, the Texas Geoscience Practice Act,
the Texas Professional Land Surveying Practices Act and under
the rules of the licensing and registration boards under these
acts." With the exception of the word "these" that precedes the
term "qualified professionals," TxDOT requested that identical
language be added as §334.10(a)(11).

The commission agrees that the rule should address this issue
and has added the following language at §334.10(a)(10): "When
agency requirements specify documents that must be prepared
by, or prepared under, the supervision of a duly licensed profes-
sional engineer, a duly licensed professional geoscientist, or a
duly licensed professional surveyor, those documents must be
prepared in accordance with all requirements of statute and rule
applicable to that respective professional."

SEI commented on §334.302(c)(7) and stated that no payments
will be made after September 1, 2006. The PSTR fund was set
up and funded by fees paid by the responsible parties (RPs) to
assist them in assessing and remediating their sites impacted
by releases from the UST system(s). SEI asked why the fund
should not pay claims until the fund is exhausted and no monies
are remaining in the fund and stated that this should be amended
to allow full depletion of the fund before sunset.

The commission points out that the statute controls the deadline
for when the last payments from the PSTR Account can be made
and the statute does not allow amendments to the rules so that
payments of funds could occur after September 1, 2006 until the
PSTR Account is exhausted. No changes have been made in
response to this comment.

BRG commented that the recommended changes added in new
§334.306(f) are disconcerting. BRG stated that it is totally under-
standable and reasonable to be concerned that subcontractors
who have performed pre-approved work do, in fact, get paid for
performance of that work. It is also reasonable to understand
that in today’s business world, that doesn’t always happen. That
is not just in this program, but business in general. BRG stated
that the disconcerting point here is that the agency may be plac-
ing itself in the middle of a legitimate disagreement between a
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prime contractor and a subcontractor. BRG further commented
that it is understood that the agency is not "choosing sides" in
the disagreement, but is rather providing funds to the court for
distribution based on its determination; however, it still seems to
provide the court a "third party" concern that the subcontractor
is correct in his assertion or defense and may place an unfair in-
fluence on the outcome.

BRG commented that the commissioners’ concern, as stated in
the preamble considering the proposed language in §334.306(f)
regarding the ability of the agency to ensure that subcontrac-
tors receive payment for work performed as part of the PST
reimbursement program is a valid one, but asked whether the
agency truly wants to assume the role of enforcing this assur-
ance, or does it want to establish a vehicle that provides the
subcontractors with evidence it can use in support of its claim
against a prime contractor or owner or operator. BRG stated
that §334.306(b)(7) provides a certification that legally obligates
the payments. This form is not available for review at this junc-
ture, but it could easily be one that is used for the owners or
operators, and for prime contractors as well. The subcontrac-
tors could then file a Uniform Commercial Code financing state-
ment that secures them for the specific amount until paid and
would raise them, even in bankruptcy, above unsecured credi-
tors. BRG also stated that considerable protection to the envi-
ronment and public health and safety has been completed during
the past years by leveraging capital from all levels of the parties
to this program, and it would seem prudent to continue to lever-
age this capital, considering the short time frames remaining to
complete this program. It is necessary to tighten the "loopholes"
to afford equal protection for those multiple levels of participants,
yet still provide for the most efficient use of capital, not only from
the "account" but from the industry as well. BRG commented
that further support to subcontractors can be provided by the
commission adopting the rule as provided under the rulemaking
petition submitted by Universal Engineering Sciences, Inc., Har-
rison & Cooper, Inc., and B & A Laboratories, Inc., which was
supported by a decision of the commission regarding said peti-
tion, dated April 14, 2004. In cases of insolvency or bankruptcy,
this further protection satisfies the concern of the commission-
ers, as well as provides for the efficient use of the account.

BRG also commented that §334.306(b)(7)(A) still does not pro-
vide protection to the subcontractors. It provides the prime con-
tractor with a certification of legal obligation to pay, but not the
subcontractors. BRG also stated that the recommended change
includes both. This still provides prime contractors, and in some
cases, subcontractors, with the ability to enter into contracts with
one another that maximize the use of all available capital to per-
form corrective action activities, yet provide a vehicle to assist all
parties in securing their interests in the normal course of busi-
ness through the Uniform Commercial Code, the appropriate en-
forcer.

Xenco requested that language be included in the rules to en-
sure payment of subcontractors by the owner/operator or prime
consultant.

Chapman commented that there are a lot of subcontractors who
have done work in good faith, reports have been submitted, reim-
bursement claims have been paid, and the subcontractors have
been told to wait. Those subcontractors quite often carry the
costs for long periods of time. Chapman stated that it would ap-
preciate it if the commission could help subcontractors and pri-
mary contractors with problems with RPs that do not want to pay

and that do not sign reimbursement claims after the work is com-
plete.

EES commented that applicable statutes and regulations must
be revised to provide subcontractors with some protection. EES
stated that the easiest way to resolve this issue would be to codify
the ruling in the Key case and condition any contractor’s or prop-
erty owner’s entitlement to reimbursement upon proving that all
subcontractors have been paid. EES further commented that
absent such a showing, the state should be entitled to withhold
such unpaid amounts and be authorized to make payments di-
rectly to subcontractors that are owed money.

ICE commented that in general, it is in favor of TCEQ’s attempt
to aid subcontractors in getting payment of their invoices, but
the proposed process appears very cumbersome. ICE further
commented that a different approach may be to create a subcon-
tractor-specific signature form for the reimbursement application,
which allows the subcontractor to sign in place of the RCAS only
if the subcontractor has proof of inadequate performance by that
RCAS. If the RP is willing to sign the form, then the subcontractor
can attempt to lodge a reimbursement claim directly with TCEQ.
If payment for the subcontractor on that claim has already been
made to the RCAS then the next claim up for consideration on
that LPST case by that RCAS could be "garnished" for payment
to the subcontractor.

SEI commented that at §334.306(f) clarification of the "Inter-
pleader process" is needed. SEI asked the following questions.
How is the RP to know when this has occurred? How will it impact
the RP and his future claims? Will processing of future claims
be delayed up until the issue is resolved? If the subcontractor
is owed payment, will the next reimbursement application be en-
cumbered for payment of this unpaid subcontractor invoice?

G&T commented that there currently is no rule by which the com-
mission pays subcontractors directly for work performed by the
subcontractors for a prime corrective action specialist at an eli-
gible LPST site. G&T filed a rulemaking petition with the com-
mission on February 10, 2004, which requested the adoption of
an amendment to Chapter 334, Subchapter H. The proposed
rule in the petition would allow the agency to pay subcontractors
for work they performed for prime corrective action specialists at
LPST sites. The rule proposed in the petition would apply only if
the prime corrective action specialist is found to be financially un-
able to pay the subcontractors due to bankruptcy or insolvency.
The rule proposed in the petition also contains a provision stat-
ing that the rule is to be retroactive, but would require that all
claims made by subcontractors to the agency for direct payment
be made within 120 days of the effective date of the rule. On
April 7, 2004, the commission directed the executive director to
examine the issues raised in the G&T petition and to initiate rule-
making related to direct reimbursement to subcontractors.

G&T also commented that at the commission agenda on April
7, 2004, Commissioner Soward and Chairman White agreed
with G&T that the executive director’s proposed language in
§334.306(f) regarding the filing of interpleaders was not an
effective way to get subcontractors paid. G&T recommended
that the commission replace proposed §334.306(f) with the
text of the proposed rule that was included in the G&T rule
petition dated February 10, 2004. G&T stated that the rule
language in its proposal clearly sets out the requirements for
when a subcontractor is eligible to be reimbursed directly by
the commission and provides an effective method of assuring
payment to subcontractors without the necessity of involving
courts.

ADOPTED RULES November 12, 2004 29 TexReg 10555



MHB&G commented on §334.306(f) and recommended the
adoption of language contained in G&T’s petition for rulemak-
ing, which would allow for direct payment to subcontractors.
MHB&G also commented that the current proposed language
in §334.306(f) allowing payment to subcontractors through the
use of an interpleader would not be an adequate way to allow
payment to subcontractors.

TPCA commented on §334.306(f) and recommended the adop-
tion of language contained in G&T’s petition for rulemaking,
which would allow for direct payment to subcontractors.

The commission appreciates the comments and agrees that
changes in the proposed rules should be made so that the com-
mission is able to pay subcontractors directly. The commission
has incorporated language similar to that in G&T’s rule petition
into §334.306(f) and §334.302(i) so that the commission is able
to pay subcontractors directly, but has added a fourth require-
ment to the subchapter that would require that the commission
has not paid for the work performed or that the commission has
successfully recovered money paid before money can be paid
to subcontractors. This additional language is needed to make
it clear that the commission will not pay twice for the same work
performed. The commission has also removed the language
"bankruptcy or" at §334.306(f)(3) and added the language
"subject to the limitation of 11 United States Code, §365(e)(1)"
because the petitioned language would be contrary to federal
bankruptcy law. Proposed language allowing for the filing of
an interpleader has been removed from this rulemaking. The
commission also agrees with the comments that the commission
should find a way to help subcontractors get paid by prime
contractors. The rule language regarding certification on the
designated agency form and the rule language that seeks to
ensure payment of subcontractors who have performed work
has been modified at §334.306(b)(6)(F) and (7) by removing
the phrase "legally obligated to be paid" and adding the phrase
"ensured to be paid in full through the posting of a payment
bond in the amount not yet paid in full by the claimant." The
commission agrees with the comment that subcontractors
should make Uniform Commercial Code filings in order to
secure their right to payments from prime contractors. The
commission disagrees with the comments regarding codifying
the ruling in the Key case. The Key decision was based on
current rules and proposed language will allow for payment to
subcontractors directly. The commission disagrees with the
comments regarding creating a subcontractor-specific signature
form for the reimbursement application. A new application form
will be created that subcontractors can submit in order to get
paid directly when subcontractors can show that they have not
been paid by a prime contractor.

HPUWCD referred to §334.308(b) and (g)(12), cited TWC,
§26.35731(b) that prevents consideration, processing, or
payment of non-pre-approved claims for reimbursement before
those which have been pre-approved, and contended that
"TCEQ must provide an adequate window of opportunity to
reimburse for non pre-approved work."

The commission responds that the cited statute is clear and can
only be changed by the Texas Legislature. This rulemaking can-
not provide any specific "window" without statutory change. The
commission will make every attempt to complete all consider-
ation, processing, and payment of eligible pre-approved claims
for reimbursement prior to PSTR Account sunset in order that as
many eligible non-pre-approved claims as possible can be ad-
dressed.

ICE commented on Chapter H, Reimbursement, by stating that
the agency claims not to need the "two review" and "actual cost"
reimbursement approach now in use, once the proposed rule
changes become final. ICE stated that one must consider that
the current process really involves three cost reviews over and
above the original proposal’s "proposed costs." When a reim-
bursement claim is submitted now, it goes through another tech-
nical review to compare the proposed work and costs to per-
formed work and costs. That technical review may be the "actual
cost" review, but it is done in tandem with a detailed comparison
of "actual work performed" to "work proposed." ICE further com-
mented that technical review may or may not compare invoice
line-item descriptions and costs to proposed line-item descrip-
tions and costs and is probably the most time-consuming part of
the process at TCEQ.

ICE also stated that the new set of RCSs may do a better job
of defining line items and their specific costs, but the reviewer
is still going to compare the technical work done and its corre-
sponding line items as invoiced and costs associated with those
line items, and that of course, the reviewer will recommend pay-
ment of amounts that are both justifiable and no higher than the
RCSs amounts. That is what happens currently, unless an RP
and/or consultant have not yet learned to construct invoices in
general accordance with reimbursable costs. ICE commented
that if the actual costs for a scope of work exceed pre-approved
costs, without any approved change orders involved, then the
TCEQ reviewer is only continuing the review to see if the agency
can cut the reimbursable amounts even further than RCSs limits,
based on inaccurate billing, insufficient documentation (subcon-
tractor invoice copies and similar), or inadequate reporting by
the consultant. ICE agreed that this review step is necessary
to make sure an RP and consultant are dealing in good faith.
However, ICE also commented that in the end, review times and
needs appear similar under both current and proposed new mod-
els.

BRG commented on §334.309 and stated that continual use
of an actual cost analysis should not be maintained, as it re-
quires a thorough definition of actual costs, written and prepared
by someone with extensive knowledge of the professional ser-
vices industries, the construction industries, manufacturing in-
dustries, drilling industries, and trucking industries. This knowl-
edge needs to be in cost accounting for these industries, pric-
ing structures within these industries, and business methodolo-
gies of these industries. In addition, BRG commented that when
viewing Subchapter L related to audits, the definitions should
also include required recordkeeping, as it is totally up to the dis-
cretion of the auditing unit to determine what it believes it needs
to complete the audit, yet some of these industries may not, in
fact, keep the type of records the TCEQ audit unit believes it
needs, thereby placing the applicant in a position of notice of
overpayment, not through a lack of wanting to assist, but for an
inability to assist through the lack of documentation. BRG fur-
ther commented that the line item replacement provides the audit
group with two specific road maps by which to ascertain that the
program is being appropriately followed, as stated in §334.530
and in compliance with the auditing standards as provided by
TWC, §26.35735. By including all payments being subject to
audit as §26.35735 requires ("Sec. 26.35735. CLAIMS AUDIT.
(a) The commission annually shall audit claims for payment from
the petroleum storage tank remediation account."), the audit unit
would have both State Lead Contractor negotiated pricing to use
in their reviews (which will assist in putting geographic differ-
ences into perspective) as well as the RCSs and pre-approvals
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with which to match expected outcomes of work performed to
the costs approved either by line item, pre-approval, or bidding.
BRG stated that this is, after all, the primary principle found in all
of the auditing standards listed in TWC, §26.35735, and should
be the primary principle of all audits performed under this chap-
ter.

BRG also commented that as to audit limitations being perceived
by the changes in §334.309(d), it is difficult to understand where
the limitations are. It is establishing that §334.309(c) is the gov-
erning section for audits, but it does not limit the auditors in their
primary duties of assuring the most efficient use of the money
available and to provide the most effective protection to the en-
vironment and public health and safety. BRG commented that
when analyzing each and every cost, there may be some dis-
agreement as to whether the "actual cost" amounts are more
efficient than the line item amounts. However, in analyzing each
and every cost, it is quite possible that the line item would be
the more efficient. It would seem that the program personnel
have had extensive experience in these costs, and have con-
sidered this in developing the RCSs, and recognize that in each
and every case, those differences will arise, but in the program
as a whole, the recommendations contained in §334.309 are the
most reasonable, both for the agency and those it regulates.

The commission points out with regard to comment indicating
that review times and needs appear similar under both current
and proposed new models, that review times and needs repre-
sent only a portion of the time necessary to process reimburse-
ment claims and that overall program efficiency is expected to
increase as a result of the proposed discontinuation of actual
cost review by the program. The commission appreciates those
comments in support of the proposed discontinuation of actual
cost review, however, responds that actual cost language has
been added to the rule language so that audits may determine
what costs have actually been paid for work performed.

SEI, with regard to proposed §334.313(a)(1)(C), requested that
clarification language be added with respect to corrective action
activity that has been done improperly, specifically with regard to
unsuccessful pilot tests that have been performed properly, but
show that a given remediation system design will not work at a
given site.

ICE, with regard to proposed §334.313(a)(1)(C), requested a
definition of "performed improperly" or that more descriptive and
definitive terms be used with respect to corrective action activity
that has been performed improperly. ICE referenced pilot tests
as an example.

The commission points out that this issue would be one that
should be discussed with the appropriate agency remediation
coordinator so that a determination using current technical stan-
dards can be made on a case-by-case basis. This gives the abil-
ity to take advantage of the flexibility allowed under current and
proposed rule language and not addressed by specific rule lan-
guage. No changes are considered necessary and none have
therefore been made with respect to this comment.

ICE appreciated that existing language in §334.313(d) is pro-
posed to be relettered as §334.313(b) and amended to provide
a consolidated statement of the agency’s treatment of incom-
plete claims, and stated that it is appropriate that TCEQ codifies
the means by which a TCEQ reviewer can pay much of a claim
in reasonable fashion, rather than holding up the whole dollar
amount based on minor deficiencies.

The commission appreciates ICE’s comment in support of this
rule amendment.

BRG commented on §334.322(16), and stated that the removal
of the language, "In addition, any of the parties listed in this
paragraph are related parties if they share common employees,
common offices, or centralized accounting; if they operate un-
der a common business name; or if one party pays the wages
of another party’s employees, makes undocumented transfers of
funds to the other party, or allows its employees to render ser-
vices on behalf of another party" does not seem to change the
extent of relationship relative to ownership, but does eliminate
some onerous additions that seem invasive of normal business
practices. BRG commented that: the ability of a business in a
certain locale to share an employee who holds specific skills with
another business that requires these skills reduces the cost to
each business, and yet does not interfere with distinct separa-
tion of these businesses; the ability of a business in a certain
locale to rent its facilities to another business in that same locale
does not interfere with distinct separation of these businesses;
the ability of a business in a certain locale to purchase account-
ing services from an agency that also provides accounting ser-
vices for another business in that locale does not interfere with
distinct separation of these businesses; and the ability of a busi-
ness in a certain locale to subcontract an employee to another
business in the same locale for a specific purpose does not inter-
fere with the distinct separation of these businesses. BRG fur-
ther commented that all of these items happen on a day-to-day
basis in normal business environments. To restrict them here
seems extremely invasive and ludicrous. If there are not any
ownership relationships as defined by this section, then there
does not seem to be any legitimate reason to further invade the
ability of businesses to perform business.

The commission disagrees and responds that the definition of
"Related parties" proposed in this rulemaking is considered ap-
propriate because the proposed language allows the executive
director to consider the relationship of parties so that a proper
determination of allowable markup can be made; therefore, no
change has been made in response to this comment.

Meridian commented that there are several sections of the
proposed regulations that reference "related parties" and
"arms length" bidding. Meridian asked who will be making the
decisions as to what is considered a related party or if the bids
are arms length. Additionally, Meridian questioned when this
decision will be made, prior to pre-approval, upon invoicing,
or at any time? Meridian recommended that any questions
involving related parties or arms length bidding are clarified and
approved along with the pre-approval process to reduce the
potential for disagreement after the work has been performed
and reimbursement application submitted to the TCEQ.

The commission disagrees with this comment. The definition
of related parties proposed in this rulemaking is considered ap-
propriate because the proposed language allows the executive
director to consider the relationship of parties so that a proper
determination of allowable markup can be made. The execu-
tive director will consider "related parties" and "arms length bid-
ding" throughout the reimbursement process and make a deter-
mination based on language and documentation submitted. No
change has been made nor is one considered necessary in re-
sponse to this comment.

ICE, with regard to the commission’s specific solicitation of com-
ments concerning the utilization of "actual cost analysis," defin-
ing "actual cost," and whether proposed rule language limits the
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agency’s audit authority, stated that in general, it agrees with pro-
posed changes to the auditing and overpayment prevention rule
language. ICE also pointed out that it is vital that TCEQ root out
fraud or financial abuse of the PSTR fund when and if it exists,
but cautioned that auditing must be done in an ethical manner,
using good accounting practices and defensible principles.

The commission appreciates ICE’s comment in support of the
changes to the auditing and overpayment prevention rule lan-
guage.

BRG commented regarding §334.531(a) and TWC, §26.35735
(concerning Claims Audit) and recommended that proposed lan-
guage be amended to include the phrase, "The party who has
entered into a contract with the agency pursuant to this Chapter
to perform corrective action work," to allow audit of PST Remedi-
ation Account funds utilized in the agency’s State Lead program.

The commission agrees with the comment and language ad-
dressing this issue has been incorporated into the rule.

Meridian commented that §334.531 states that all Corrective Ac-
tion Specialists, contractors, and subcontractors shall cooperate
in the event of an audit and shall provide copies of all "docu-
ments" relating to an audited claim. Additionally, if the requested
documents are not provided, a notice of overpayment can be
made to the party that received the reimbursement. Meridian
requested that clarification be made as to what documents are
required to be made available for an audit and what length of
time is required for retaining those documents.

The commission disagrees with the comment and no change
has been made in response to this comment. Audit needs the
ability to obtain all documents relating to a particular claim and
to have the documents for the time necessary to make a proper
determination of the actual cost of the work performed.

BRG commented on §334.533 and stated that by referencing
TWC, §26.3573 in §334.533(a)(1), it eliminates any discrimina-
tory references to only one portion of the program and makes it
all inclusive. That specific section of the TWC states: "The com-
mission shall satisfy a claim for payment that is eligible to be paid
under this subchapter and the rules adopted under this subchap-
ter made by a contractor, from the petroleum storage tank reme-
diation account as provided by this section and rules adopted
by the commission under this section, regardless of whether the
commission: (1) contracts directly for the goods or services; or
(2) pays a claim under a contract executed by a petroleum stor-
age tank owner or operator." Further, this provides the audit staff
with comparison vehicles by which to perform their audits. BRG
stated that it is entirely possible that certain eligible expenses
paid for by the State Lead program are different than through the
reimbursement program. The audit staff would have the ability
to analyze those differences and recommend changes to either
program to provide comparability and standardization. BRG also
commented that in addition, this speaks to eliminating the "actual
cost" review by the "line item" review. By providing the compa-
rability, the pre-approved line items will almost, by definition, be
the same as the negotiated prices paid by State Lead. There-
fore, the "actual cost" review was done prior to the pre-approval
and the stewardship obligation of the account is fulfilled. BRG
commented that changing the wording in §334.533(b) from "ac-
tually paid" to "contractually obligated to be paid" eliminates any
concern or questions that can be raised as to what "actually paid"
means and is consistent with the changes in the certification lan-
guage that makes it apparent that there is a legal obligation to
pay.

The commission agrees with the suggested change to reference
the TWC and has incorporated the reference to the TWC in
§334.533(a)(1). No change has been made to §334.533(b) as
the commission considers current proposed language to be ap-
propriate. Further, the commission has changed language in
§334.306(b) from amounts promised to be paid to amounts that
"have been ensured to be paid in full through the posting of a
payment bond in the amount not yet paid in full by the claimant."

BRG commented on §334.534 and stated that by changing the
word "reimbursement" to "payment" in §334.534(a), one elim-
inates the discriminatory application of this section to include
any payment from the account. BRG also commented that by
adding the word "known" before the "incorrect or inaccurate doc-
umentation" portion, some of the due process concerns also
disappear. It is entirely likely, especially when all subcontrac-
tors must comply with this subchapter, that the persons receiv-
ing the notice of overpayment were not aware of incorrect or in-
accurate documentation supplied to them, and the results of an
audit should disclose known or unknown or it wasn’t a truly effec-
tive audit. BRG commented that by adding "either the party who
contracted directly with the TCEQ for corrective action work" to
§334.534(b) further eliminates the discriminatory application of
this section and that by adding "and pursuant to the audit being
a post payment audit" to §334.534(c), eliminates any disgorge-
ment of funds prior to payment, as a prepayment audit would
eliminate those funds from the fund payment report, and no loss
would have occurred.

The commission agrees with the suggestion to change "reim-
bursement" to "payment" in subsection (a) and this change
has been made in this rule; however, the insertion of the word
"known" as suggested in the second sentence is considered
unnecessary as contractors should be aware of the accuracy
of documentation they submit for reimbursement, even if the
contractor did not originally generate the documentation. The
commission agrees with the suggestion to add the phrase "the
party who contracted directly with the TCEQ for corrective
action work" to the parenthetical which describes the claimant
in subsection (b) and has amended §334.534(b) accordingly.
Adding the phrase "and pursuant to the audit being a post
payment audit" in subsection (c) would be redundant and the
commission considers the current rule language in subsection
(c) appropriate without change.

ICE, in a general comment regarding the RCSs, stated: "It is not
reasonable for TCEQ to make cost changes in the proposed Re-
imbursable Cost Specifications (RCS) on the basis that changes
in RCS should result in zero-sum changes in overall Petroleum
Storage Tank Reimbursement (PSTR) fund budgeting or pro-
jecting." ICE pointed out that the cost of doing business has in-
creased year by year since the inception of the PSTR Account
and that although some areas of work have proven to cost less,
most have increased.

The commission responds that it has not attempted to assure
zero growth in the amendment of the proposed RCSs and ref-
erences language included in the preamble to this rulemaking,
which states that following extensive discussions with stakehold-
ers, the amounts were adjusted, where possible, to better reflect
current market rates. However, the agency is limited in the ad-
justments it can make. During the 2001 session of the Texas
Legislature, the agency was asked for a projection concerning
the burden on the PSTR Account between that time and the Ac-
count sunset date. Based on that projection, as part of House Bill

29 TexReg 10558 November 12, 2004 Texas Register



2687, amendments were made to TWC, Chapter 26, Subchap-
ter I that changed the fee schedule (for the fee that supplies the
PSTR Account) and extended the Account sunset date to 2006.
Current changes to the line-item dollar amounts that the agency
will reimburse for various eligible remedial activities include in-
creases in some areas and decreases in others to reflect appli-
cable changes in market pricing and costs of services. Because
the agency needs to adhere to the PSTR Account Burden pro-
jections given to the legislature during the drafting of House Bill
2687, the agency seeks to assure that these line-item increases
and decreases remain within the limits of the projected income
to the Account established by the House Bill 2687 fee schedule
to address remaining eligible LPST sites, statewide. The agency
estimates that overall growth of expenditures for reimbursement
will be less than 1%. No changes have been made with respect
to this comment.

Ranger, in a general comment regarding the RCSs, recom-
mended that the agency include costs for the preparation
of Class V injection well permits and TPDES storm water
discharge permits in the RCSs.

The commission responds that allowance for these costs has
been made at Appendix A, Part 7, Note 4.

Meridian, in a general comment regarding the RCSs, recom-
mended that the agency include a line item in the RCSs for the
preparation of TPDES storm water discharge permits for long
term (greater than three days) MDPE events.

The commission responds that allowance for these costs has
been made at Appendix A, Part 7, Note 4.

SEI, with regard to proposed rule requirements for bidding ad-
dressed in RCSs Introductory Requirements and throughout the
RCSs, stated that proposed changes add requirements for ob-
taining bids for additional items and pointed out that one gets
what one pays for and that the low bidder is not the winner in all
instances.

ICE, with regard to the proposed rule requirements for bidding,
stated that the requirement for bidding for certain types of work
will likely generate little savings because: 1) the drilling and re-
mediation markets have not been highly profitable in the LPST
arena in the past 12 years, related in part to the cost of money
over time and in part to the unpredictable nature of TCEQ review
times, approval processes, and elapsed times for reimburse-
ment; and 2) many drillers, equipment contractors, and other
subcontractors have on a recurring basis, been stuck with par-
tial payments by RPs (owner/operators) or their consultants for
LPST work. ICE also pointed out that it is often the case that the
low bidder is not the best bidder.

Chapman commented that the agency should be flexible when
it comes to bidding because there are times when you are in
a remote portion of the state where you do not have a wealth
of vendors to choose from. Chapman stated that the agency
should consider and not question work, as long as the work is
done within RCSs.

The commission responds that bidding requirements have been
expanded in this rulemaking to help hold down overall costs, but
that the rule does not require the agency to accept the lowest bid.
A higher bid can be accepted in instances where the higher bid
seems to be the best overall product and the most cost effective.
As stated in this rule, the agency may reject any proposal on
technical grounds or if the proposal is believed not to be cost
effective. Also, as stated in the preamble to this rule, the agency

reserves the right to refuse any and all bids believed not to be
cost effective. Therefore, all submitted bids can be rejected if
the agency considers them to be inappropriate and rebidding
then required. No changes have been made with regard to these
comments.

Ranger, with regard to a proposed rule requirement for the sub-
mission of a "Site Closure Schedule" in the RCSs Introductory
Requirements, stated that such a schedule will typically be too
hard to predict, based upon available information, will be prone
to inaccuracy, and will be a significant added cost for which little
value is gained. Ranger recommended that any schedule be lim-
ited strictly to those corrective action activities that are included
in the corrective action proposal.

The commission responds that the Site Closure Schedule is
intended to be a dynamic document, which is updated at the
time of any new proposal, to provide a snapshot of the remedial
progress of a site at any given time. It is also intended to function
as a regularly updated form of disclosure to the Owner/Operator
and its value to the agency and the owner/operator are felt to
outweigh what the agency anticipates to be minimal associated
costs. The suggested changes are not in keeping with the intent
of the document and no changes have been made with regard
to this comment.

Ranger, with regard to proposed rule language in the RCSs In-
troductory Requirements stating that records should be kept to
show applicable quantities involved with corrective action activi-
ties, commented that it does not believe this will be practicable,
that the level of detail required is not adequately defined, that it is
too vague to implement, and that it will increase overhead costs
and pose unnecessary burdens on private enterprise.

The commission responds that as stated in the preamble to this
rulemaking, these records will better allow the agency to evalu-
ate reimbursement claims to see if the regulatory requirements
have been met at the initial review and the audit stages and are
considered necessary to the program. Except for the change of
the word "should" to "must" in this requirement, no other changes
are made with regard to this comment.

SEI, with regard to Activity 02 (Phase-Separated Hydrocarbon
(PSH) Recovery) stated that MDPE field personnel and equip-
ment costs are too low for all events.

Ranger, with regard to Activity 02 (Phase-Separated Hydrocar-
bon (PSH) Recovery) recommended: adding costs for holding
tank drop and rental charges; adding technician and engi-
neer/geologist time for field preparation and for data formatting
for MDPE events; increasing engineer time from 9.5 to 10 hours
for the 8-hour MDPE event; allowing three-person crews (a
staff engineer/geoscientist and two technicians) for the 24-hour
through 7-day MDPE events; allowing for more time on-site for
a staff engineer for the 72-hour and 7-day MDPE events; and
recommending that all MDPE events be evaluated as 8-hour
events.

ICE, with regard to Activity 02 (Phase-Separated Hydrocarbon
(PSH) Reovery) stated that with respect to proposed changes
related to MDPE, it is in general agreement with the comments
offered by the TASTP and recommended: 1) that when an MDPE
event lasts more than 8 hours, it should be staffed by a knowl-
edgeable, well-trained technician (or one should be on-call from
a nearby location) for virtually all the run time of the of the activ-
ity; 2) that for safety and security of equipment a person needs
to be on the site; 3) that for human health and safety, either the
buddy system should be used or other provisions for safety of a
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solo operator should be in place; 4) that the proposed allowance
of $20 per hour for security personnel is too low; and 5) that the
proposed rates for equipment and labor are far lower than what
was discussed in the past between TCEQ and industry repre-
sentatives.

TASTP, with regard to Activity 02 (Phase-Separated Hydrocar-
bon (PSH) Recovery) stated that it is disappointed that TCEQ
refused to accept input on costs from the stakeholders’ MDPE
subcommittee members. TASTP stated that unfortunately, the
proposed RCSs for MDPE are deficient in the following areas:
1) costs have been lowered; 2) site location is not considered; 3)
additional data collection (i.e., gauging and vacuum measure-
ments) are not considered as extras; 4) no flexibility in costs
for site-specific conditions (i.e., depth to water, soils and geol-
ogy, disposal options, etc.); and 5) prejudice against the small
mom and pop operators the Fund was designed to help per-
form corrective action. TASTP stated that traditionally, the TCEQ
has pre-approved a lump-sum, all-inclusive $3,500 for mobiliza-
tion, equipment, and personnel for 8-hour MDPE contractor ser-
vices for any location in Texas and maintains that that amount
is adequate to cover contractor costs for large RPs with multi-
ple locations, but inadequate to cover small mom and pop type
RPs with one location who must then bear additional contractor
costs that exceed pre-approved amounts. TASTP proposed that
MDPE costs be based on location and proposes a new format for
MDPE in the proposed RCSs that provides additional items/ac-
tivities and increasing amounts for currently proposed items/ac-
tivities. For example, TASTP’s proposed format included $3,250
for equipment and personnel for an 8-hour day and an additional
$325 per hour for additional hours up to 7 days for the same mo-
bilization. TASTP stated that TCEQ often requests that vacuum
readings be taken at nearby wells, that additional equipment and
personnel costs are needed to address this issue, and gave sug-
gested amounts. TASTP stated that the proposed amounts in
the RCSs for the 24-hour, 72-hour, and 7-day events are woe-
fully inadequate for personnel and equipment. TASTP stated
that the allowance for security guards and fencing is a good
idea but an experienced operator must be present or readily
available. TASTP maintained that an extension of its suggested
hourly rates and per diem are more representative of the longer
duration events than the costs currently proposed in the RCSs.

Chapman commented, concerning Activity 02, Phase-Sepa-
rated Hydrocarbon Recovery (i.e., mobile dual-phase extrac-
tion), that the stakeholder’s committee spent a great deal of
time working on the guidelines and that will bring lots of stability
to the group. The field personnel costs need to be looked at
because the proposed rules do not give any specifications as
to what the personnel costs are for the field, it just says "field
costs." Chapman also commented that the notes also do not
specify where those monies go. For example, for a 24-hour
event there isn’t an MDPE vendor in the state who’s worth
having on your site that’s going to conduct a 24-hour event for
equipment cost only. Chapman commented that there needs
to be personnel cost and that it would like to see a greater
definition to avoid problems, to avoid change orders, and to
avoid necessary headaches. Chapman also commented that
in reference to Activity 2, Note 7, regarding mobilization and
de-mobilization, the agency needs to give some time on both
sides for the field contractors because it takes a little longer to
set up site than 24 hours and a little longer than that to break it
down. Chapman stated that the agency should give at least 26
hours.

The commission responds that in an attempt to impart a
greater degree of consistency and predictability into the process
by which MDPE technologies are addressed, the agency is
incorporating allowable amounts for those technologies into the
RCSs. Those technologies have to date, only been addressed
by the agency on a case-by-case basis. The commission
further responds that costs and applicable line item amounts
with respect to MDPE were arrived at as a result of a number
of meetings and teleconferences with stakeholders and MDPE
providers, are reflective of consensus agreement among the
participants of those meetings, and are also reflective of charges
observed by the agency for this activity in reimbursement appli-
cations and in the agency’s State Lead Remediation Program.
The commission recognizes the concerns of the commenters,
however, and has made the following changes in the RCSs to
address those concerns: 1) for the 8-hour event, SF hours have
been increased from 9.5 hours to 10 hours and combined al-
lowable costs for Field Personnel-MDPE and Equipment-MDPE
have been increased from $3,000 to $3,200; 2) for the 24-hour
event, the allowance for two technicians for 25 hours each has
been replaced with an allowance for an SF and a technician
for 27 hours each and combined allowable costs for Field
Personnel-MDPE and Equipment-MDPE have been increased
from $5,110 to $6,200; and 3) for the 72-hour event, SF hours
have been increased from 11 hours to 20 hours, technician
(T-II) hours have been increased from 26 hours to 28 hours,
and combined allowable costs for Field Personnel-MDPE and
Equipment-MDPE have been increased from $7,650 to $8,750.
In addition, the proposed hourly rate for security personnel has
been increased from $20 per hour to $30 per hour. For the
7-day event, SF hours have been increased from 12 hours to 16
hours and combined allowable costs for Field Personnel-MDPE
and Equipment-MDPE have been decreased from $16,820 to
$15,550; however, the increase in the hourly rate for security
personnel counteracts that decrease for this extended event.

Meridian, with regard to Activity 04 (Site Assessment), requested
that the current proposed language allowing up to $500 for li-
censes/permits associated with obtaining off-site access from
municipalities or government agencies be modified to include
landowners who are requesting payment for their legal costs as-
sociated with providing the off-site access agreement.

The commission responds that the $500 amount is in addition to
$320 per property otherwise provided in the proposed RCSs and
specifically addresses the additional cost of municipal permits.
No changes are therefore considered necessary and none have
been made with respect to this comment.

Ranger, with regard to Activity 04 (Site Assessment), stated that
separate travel for site visits should be allowed for any corrective
action proposal that involves off-site drilling activities.

The commission responds that current rules and this rulemaking
allow for as much travel as is necessary to perform eligible re-
medial activities. No change is therefore considered necessary
and none has been made in response to this comment.

ICE, with regard to Activity 04 (Site Assessment), stated that in
the case of work scopes requiring bidding, the workplan cost
proposal amount of $195 is still inadequate.

The commission agrees with ICE’s comment and responds that
the RCSs have been amended at Activity 04, Part A, Section 1;
at Activity 09, Parts A1, A2, A3, and A4, Section 1 of each part;
and at Activity 11, Part A, Section 1 to add "Workplan and Cost
Proposal with Bidding" at $355.
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ICE, with regard to Activity 04 (Site Assessment), requested that
the unit cost allowance of $300 for determining well elevations
in a Site/Monitoring Well Survey be increased to allow use of a
surveying firm.

The commission responds that the proposed RCSs already ad-
dress that issue at Activity 04, Note 2, which allows the submis-
sion of quotes to be submitted with regard to contracting with a
licensed surveyor. No change has therefore been made in re-
sponse to this comment.

Meridian, with regard to proposed rule requirements for bidding
addressed at Activity 09, Note 2 of the RCSs stated that the
requirement to obtain three bids for any remediation equipment
costs exceeding $1,000 sets the amount for the requirement too
low and suggested that an amount of $5,000 should be used.

The commission responds that the current requirement of
$1,000 is considered appropriate because many of the items
routinely utilized in remediation systems are priced between
the $1,000 and $5,000 range, and setting the bid minimum
higher than $1,000 would not assure the best use of the funds
in the PSTR Account. No change has therefore been made with
respect to this comment.

Activity 10 (Operation, Monitoring & Performance), Note 9 of the
proposed RCSs allows (for sites which have been approved for
annual OMP activity) a claim for reimbursement to be filed after
the initial six months of the activity is completed. Bordeaux sug-
gested that the initial period prior to filing for reimbursement be
changed from six months to three months.

Ranger, with regard to Activity 10 (Operation, Monitoring & Per-
formance), stated that claims should be allowed to be submitted
on a quarterly basis as operation and maintenance activities are
typically performed on a weekly basis and attendant bills can be
very significant.

The commission responds that although the current language in
this rulemaking already contains a relaxation of agency require-
ments, the commission agrees with the commenters and has
changed rule language at Activity 10, Note 9 to allow claims for
reimbursement to be filed quarterly instead of every six months.

With regard to Appendix A, Part 1 (Professional Personnel/La-
bor Rates), SEI stated that labor rates are low, having remained
unchanged since 1997, and requested that they be increased to
reflect interim increases in cost of living, wages, and employee
promotions.

With regard to Appendix A, Part 1 (Professional Personnel/Labor
Rates), Ranger stated that labor rates are low, having remained
unchanged since the inception of the reimbursement program
and do not reflect the increased cost of living since that time.
Ranger recommended increases in the hourly rate for Staff and
Field Engineer/Geologist/Hydrogeologist, Technician I - III, and
Clerical.

The commission responds that the agency’s experience in the
reimbursement program indicates that current labor rates con-
tinue to be fair and although no changes to labor rates in this
rule are being made, the agency has made other changes such
as increasing total allowable personnel hours for some activities
that increases the amount that can be reimbursed for labor for
that activity. The commission considers the rates to be appro-
priate and no changes have been made in response to these
comments.

With regard to Appendix A, Part 2 (Laboratory Analysis Costs),
TAI provided reasoning and recommended that increases be
made in several areas of the proposed RCSs.

With regard to Appendix A, Part 2 (Laboratory Analysis Costs),
Xenco provided reasoning and recommended that increases be
made in several areas of the proposed RCSs with regard to lab
analysis costs. Xenco also suggested revisions including addi-
tional application of rush rates and additional line items with re-
gard to analytical methods.

The commission responds that the proposed costs and applica-
ble line items, with respect to lab analysis, were arrived at as a
result of a number of meetings and teleconferences with stake-
holders and laboratory representatives and are reflective of past
and current market rates observed by the agency in reimburse-
ment applications and in the agency’s State Lead Remediation
Program. The commission, therefore, feels that the rates are ap-
propriate without change.

With regard to Appendix A, Part 3 (Drilling, Well Installation and
Direct Push Technology Costs), Note 5, Bordeaux suggested
that more flexibility should be applied with regard to the require-
ment for three bids for drilling in areas where it may be difficult
to obtain bids from three separate drillers.

The commission agrees and points out that although the re-
quested flexibility had been addressed in the current rulemaking
at Activity 09, Note 3 of the proposed RCSs, the following ad-
ditional clarification has been provided by adding a reference to
Activity 09, Note 3 in Activity 09, Note 5, and by adding language
similar to that of Activity 09, Note 3, as follows: 1) in the second
paragraph of the Introductory Requirements; 2) in Appendix A,
Part 3, Notes 1 and 5; 3) in Appendix A, Part 5, Note 1; and 4)
in Appendix A, Part 7, Note 3.

With regard to Appendix A, Part 3 (Drilling, Well Installation and
Direct Push Technology Costs), Ranger recommended using re-
imbursable unit rates in lieu of bidding, but stated that if bidding
is required, an additional several hours of PM time should be ap-
proved to allow gathering requested bids.

The commission points out that bidding requirements have been
expanded in this rulemaking to help hold down overall costs, not
further increase them, and that no change is being made with
respect to this comment.

With regard to Appendix A, Part 4 (Travel Costs), Bordeaux sug-
gested that more flexibility should be applied to the issue of per
diem versus travel time.

With regard to Appendix A, Part 4 (Travel Costs), Ranger rec-
ommended, due to record high gasoline prices, that the mileage
rate be increased to $.50 per mile.

With regard to Appendix A, Part 4 (Travel Costs), ICE recom-
mended that the mileage rate be increased to $.37 per mile or
higher as it better reflects the actual costs of owning and oper-
ating a work vehicle.

With regard to Appendix A, Part 4 (Travel Costs), Meridian ques-
tioned why two options have been included for the mileage rate
and recommended using the OMGST rate.

The commission responds that, as stated in the preamble to this
rulemaking, the rate per mile for mileage is increased from $.31
to $.35, as mileage rate is to be the lower of either the applicable
Internal Revenue Service rate per mile or the applicable OMGST
rate per mile at the time the activity was performed, rounded to
the next highest cent. As of August 1, 2003, that rate was $.35
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per mile. The current language regarding travel costs in general,
is considered fair and appropriate without change.

With regard to Appendix A, Part 7 (Soils and Wastewater Man-
agement Costs), Ranger recommended that the truck rate, which
is proposed to be reduced, be left the same or increased, due to
high gasoline prices.

The commission responds that, as stated in the preamble to this
rulemaking, this reduction reflects the agency’s experience that
average hourly reimbursed rates for this service have decreased,
and also points out that it might be unwise to react to short-term
fluctuations in fuel pricing. No change in the proposed rate is
therefore considered necessary.

With regard to Appendix A, Part 8 (Report Generation Costs),
Ranger stated that, with respect to MDPE Reports, clarification
is needed as to whether stated amounts are per event or per mul-
tiple events and further stated that if these costs are per multiple
event, they are significantly inadequate and should be increased.

The commission responds that the specified amounts apply
on a "per event" basis and that the RCSs language has been
amended to specify that point.

With regard to Appendix A, Part 8 (Report Generation Costs),
Ranger stated that the proposed cost of $765 for an updated as-
sessment report form is insufficient if the report contains both soil
and groundwater data and recommends it be raised to $1,200.

The commission disagrees and points out that the amount was
determined as a result of meetings and teleconferences with
stakeholders and industry representatives. No changes have
therefore been made as a result of this comment.

With regard to Appendix A, Part 8 (Report Generation Costs),
Ranger stated that the agency did not include costs for the prepa-
ration of Recovery Well Installation Field Activity Reports (FARs)
and recommended that allowance for these reports be made in
the range of $485 to $750.

The commission responds that Appendix A, Part 8, Note 3 has
been amended to include Recovery Well Installation FARs in the
"Report Generation - Miscellaneous" section of Part 8, which al-
lows an amount of $485.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §§334.2, 334.5, 334.7 - 334.10, 334.12

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general pol-
icy of the commission by rule; and §26.011, which requires the
commission to control the quality of water by rule. The amended
sections are also adopted under TWC, §26.345, which provides
the commission authority to develop a regulatory program and
to adopt rules regarding USTs; §26.351, which directs the com-
mission to adopt rules establishing the requirements for taking
corrective action in response to a release from a UST or an AST;
and §26.3573, which allows the commission to use funds from
the PST remediation account to reimburse an eligible owner or
operator or insurer for the expenses of corrective action or to pay
the claim of a contractor hired by an eligible owner or operator
to perform corrective action.

§334.2. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abandonment in-place--A method of permanent
removal of an underground storage tank from service where the tank
is left in the ground after appropriate preparation and filling with an
acceptable solid inert material in accordance with the requirements of
§334.55 of this title (relating to Permanent Removal from Service).

(2) Abatement--The process of reducing in sufficient de-
gree or intensity the source of the release or impacted area, and po-
tential fire, explosion, or vapor hazards, such that immediate threats to
human health no longer exist. This includes the removal, as necessary,
of all regulated substances from any confirmed or suspected release
source (including associated aboveground or underground tanks, indi-
vidual tank compartments, or associated piping) and the removal of
phase-separated regulated substances from the impacted area.

(3) Aboveground release--Any release to the surface of the
land or to surface water, including, but not limited to, releases from
the aboveground portion of an underground storage tank (UST) system
and releases associated with overfills and transfer operations during the
dispensing, delivering, or removal of regulated substances into or out
of a UST system.

(4) Aboveground storage tank (AST)--A non-vehicular de-
vice, (including any associated piping), that is made of non-earthen
materials; located on or above the surface of the ground, or on or above
the surface of the floor of a structure below ground, such as minework-
ing, basement, or vault; and designed to contain an accumulation of
petroleum products.

(5) ACT--A trademark of the former Association for Com-
posite Tanks, now a licensed trademark of the Steel Tank Institute.

(6) Action level--The concentration of constituents of any
substance or product listed in §334.1(a)(1) of this title (relating to Pur-
pose and Applicability) in the soil or water at which corrective action
will be required.

(7) Allowable cost--As defined by, §334.308 of this title
(relating to Allowable Costs and Restrictions on Allowable Costs).

(8) Ancillary equipment--Any devices that are used to dis-
tribute, meter, or control the flow of petroleum substances or hazardous
substances into or out of an underground storage tank (UST), includ-
ing, but not limited to, piping, fittings, flanges, valves, and pumps.

(9) ANSI--American National Standards Institute, a
nationally recognized organization which provides certifications and
standards for consumer products and services.

(10) API--American Petroleum Institute, a nationally rec-
ognized organization which provides certifications and standards for
petroleum equipment and services.

(11) Appropriate regional office--The agency’s regional
field office which has jurisdiction for conducting authorized agency
regulatory activities in the area where a particular underground storage
tank system or aboveground storage tank system is located.

(12) ASTM--American Society of Testing and Materials,
a nationally recognized organization which provides certifications and
standards for products and services.

(13) Backfill--The volume of materials or soils surround-
ing the underground storage tank bounded by the ground surface, walls,
and floor of the tank pit.
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(14) Below-ground release--Any release to the subsurface
of the land or to groundwater, including, but not limited to, releases
from the below-ground portions of an underground storage tank (UST)
system and releases associated with overfills and transfer operations
during the dispensing, delivering, or removal of regulated substances
into or out of a UST system.

(15) Beneath the surface of the ground--Beneath the
ground surface or otherwise covered with materials so that visual
inspection is precluded.

(16) Cathodic protection--A technique to prevent corrosion
of a metal surface by making that surface the cathode of an electro-
chemical cell, normally by means of either the attachment of galvanic
anodes or the application of impressed current.

(17) CERCLA--The federal Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980, as amended.

(18) Change-in-service--A method of permanent removal
from service involving the permanent conversion of a regulated under-
ground storage tank to a tank which is not regulated under this chapter,
where all regulated substances are properly removed by emptying and
cleaning, and the tank is left in the ground for the storage of materials
other than regulated substances.

(19) Closure letter--A letter issued by the agency which
states that, based on the information available, the agency agrees that
corrective action has been completed for the referenced release in ac-
cordance with agency requirements. .

(20) Commingled--A combination or mixture of a petro-
leum product and a substance other than a petroleum product (exclud-
ing soil and/or water).

(21) Common carrier--With respect to delivery prohibi-
tions, a person (as defined in this section) who physically delivers a
regulated substance into an underground storage tank directly from a
cargo tank which is affixed or mounted to a self-propelled, towable, or
pushable vehicle (e.g., wagon, truck, trailer, railcar, aircraft, boat, or
barge).

(22) Composite tank--A single-wall or double-wall steel
tank, to which a fiberglass-reinforced plastic laminate or cladding has
been factory-applied to the external surface of the outer tank wall.

(23) Consumptive use--(With respect to heating oil) the uti-
lization and consumption of heating oil on the premises where stored.

(24) Corporate Fiduciary--An entity chartered by the
Banking Department of Texas, the Savings and Loan Department of
Texas, the United States comptroller of the currency, or the director of
the United States Office of Thrift Supervision that acts as a receiver,
conservator, guardian, executor, administrator, trustee, or fiduciary of
real or personal property.

(25) Corrective action--Any assessment, monitoring, and
remedial activities undertaken to investigate the extent of, and to reme-
diate, contamination.

(26) Corrective action plan (or remedial action plan)--A de-
tailed plan developed to address site remediation of soil, groundwater,
or surface water contamination that provides for required protection of
human health, safety, and the environment. The selection of the most
effective and efficient remedial method will be dictated by the nature
and location of the release, the site soils, hydrogeological conditions,
and the required degree of remediation. The remedial method selection
should take into consideration such factors as cost, time, and state com-
pliance requirements with each method. The title of any report which

contains a corrective action plan must include the designation "reme-
dial action plan."

(27) Corrosion specialist--A person who, by reason of a
thorough knowledge of the physical sciences and the principals of en-
gineering and mathematics acquired by a professional education and
related practical experience, is qualified to engage in the practice of
corrosion control on buried or submerged metal piping systems and
metal tanks, and who is either:

(A) certified as a corrosion specialist or a cathodic pro-
tection specialist by NACE International; or

(B) licensed as a professional engineer by the Texas
Board of Professional Engineers in a branch of engineering that
includes education and experience in corrosion control of buried or
submerged metal piping systems and metal tanks.

(28) Corrosion technician--A person who can demonstrate
an understanding of the principals of soil resistivity, stray current, struc-
ture-to-soil potential, and component electrical isolation measurements
related to corrosion protection and control on buried or submerged
metal tanks and metal piping systems; who is qualified by appropri-
ate training and experience to engage in the practice of inspection and
testing for corrosion protection and control on such systems, including
the inspection and testing of all common types of cathodic protection
systems; and who is either:

(A) certified by NACE International as a corrosion tech-
nician, corrosion technologist, or senior corrosion technologist;

(B) employed under the direct supervision of a corro-
sion specialist (as defined in this section), where the corrosion specialist
maintains responsible control and oversight over all corrosion testing
and inspection activities; or

(C) certified as a cathodic protection tester, in a manner
satisfactory to the agency, by either NACE International or the Steel
Tank Institute (STI).

(29) Date installation is complete--The date any regulated
substance is initially placed in an underground storage tank or the date
any petroleum product is initially placed in an aboveground storage
tank.

(30) Dielectric material--A material that does not conduct
direct electrical current, as related to coatings, bushings, and other
equipment and materials used with underground storage tank systems.

(31) Electrical equipment--Underground equipment which
contains dielectric fluid which is necessary for the operation of equip-
ment such as transformers and buried electrical cable.

(32) Emergency generator--A standby electrical generating
system powered by an internal combustion engine (including a turbine),
where such system is designed to supply temporary electrical service
only when service from the normal or primary electrical source is dis-
rupted. Such systems include, but are not necessarily limited to, those
providing emergency electrical service for hospitals, life support sys-
tems, and other medical service facilities; telephone and electrical util-
ities; heating, lighting, ventilation, security, elevator, fire control, and
other essential building operations systems; uninterruptible power sys-
tems; essential air conditioning and refrigeration; and motors, machin-
ery, and controls used for other essential or critical purposes.

(33) Excavation zone--The space containing the under-
ground storage tank (UST) system and backfill material, which is
bounded by the ground surface and the walls and floor of the pit
and trenches into which the UST system is placed at the time of
installation.
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(34) Existing underground storage tank (UST) system--A
UST system which is used or designed to contain an accumulation of
regulated substances for which installation either had commenced prior
to December 22, 1988, or had been completed on or prior to Decem-
ber 22, 1988. Installation will be considered to have commenced if the
owner or operator had obtained all federal, state, and local approvals
or permits necessary to begin physical construction at the site or in-
stallation of the tank system, and if either a continuous on-site physical
construction or installation program had begun or the owner or operator
had entered into contractual obligations (which could not be canceled
or modified without substantial loss) which required that the physical
construction at the site or installation of the tank system was to be com-
pleted within a reasonable time.

(35) External release detection--A method of release detec-
tion which includes equipment or procedures designed to effectively
monitor or measure for the presence of regulated substances in the exca-
vation zone, soil, or other media outside of a single-wall or double-wall
underground storage tank system.

(36) Facility--The site, tract, or other defined area where
one or more underground storage tank systems or one or more above-
ground storage tank systems are located.

(37) Farm--A tract or tracts of land (including all associ-
ated structures and improvements) which are principally devoted to the
raising of agricultural or other types of crops, domestic or other types of
animals, or fish for the production of food, fiber, or other products or for
other useful purposes, including fish hatcheries, rangeland, and plant
nurseries with growing operations, but not including timber-growing
land and operations dedicated primarily to recreational, aesthetic, or
other non-agricultural activities (e.g., golf courses and parks).

(38) Farm tank--A tank located on a farm where the stored
regulated substance is or will be utilized directly in the farm activities.

(39) Field-constructed tank--A tank which is not factory-
assembled, and which is principally constructed, fabricated, or assem-
bled at the same facility where the tank is subsequently placed into
service.

(40) Flow-through process tank--A tank through which
regulated substances flow in a steady, variable, recurring, or intermit-
tent manner during, and as an integral part of, a production process
(such as petroleum refining, chemical production, and industrial
manufacturing), but specifically excluding any tank used for the static
storage of regulated substances prior to their introduction into the
production process and any tank used for the static storage of regulated
substances which are products or by-products of the production
process.

(41) Free-product (or non-aqueous phase liquid)--A regu-
lated substance in its free-flowing non-aqueous liquid phase at standard
conditions of temperature and pressure (i.e., that portion of the product
not dissolved in water or adhering to soil).

(42) Gathering lines--Any pipeline, equipment, facility, or
building used in the transportation of oil or gas during oil or gas pro-
duction or gathering operations.

(43) Hazardous substance--Any substance defined or listed
in the federal Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (CERCLA), §101(14) (42 United States
Code, §§9601, et seq.), and which is not regulated as a hazardous waste
under the federal Solid Waste Disposal Act, Subtitle C (42 United
States Code, §§6921, et seq.).

(44) Hazardous substance underground storage tank (UST)
system--A UST system that contains an accumulation of either a haz-
ardous substance, a mixture of two or more hazardous substances, or
a mixture of one or more petroleum substances with one or more haz-
ardous substances, and which does not meet the definition of a petro-
leum UST system in this section.

(45) Heating oil--A petroleum substance which is typically
used in the operation of heating, boiler, or furnace equipment and which
either is one of the following seven technical grades of fuel oil: Num-
ber 1, Number 2, Number 4-light, Number 4-heavy, Number 5-light,
Number 5-heavy, and Number 6; is a residual fuel oil derivative of the
refining process (such as Navy Special and Bunker C residual fuel oils);
or is another fuel (such as kerosene or diesel) used for heating purposes
as a substitute for one of the fuel oils or residual fuel oil derivatives
listed in this paragraph.

(46) Hydraulic fluid--Any regulated substance that is nor-
mally used in a hydraulic lift system.

(47) Hydraulic lift tank--A tank holding hydraulic fluid
for a closed-loop mechanical system that uses compressed air and
hydraulic fluid to operate lifts, elevators, or other similar devices.

(48) Impressed current system--A method of cathodic pro-
tection where a rectifier is used to convert alternating current to direct
current, where the current then flows in a controlled electrically con-
nected circuit to non-sacrificial anodes, then through the surrounding
soil or backfill to the protected metallic structure or component, and
back to the rectifier.

(49) In operation--The description of an in-service under-
ground storage tank which is currently being used on a regular basis
for its intended purpose.

(50) In service--The status of an underground storage tank
(UST) beginning at the time that regulated substances are first placed
into the tank and continuing until the tank is permanently removed
from service by means of either removal from the ground, abandon-
ment in-place, or change-in-service. An in-service UST may or may
not contain regulated substances, and may be either in operation or out
of operation at any specific time.

(51) Installer--A person who participates in or supervises
the installation, repair, or removal of underground storage tanks.

(52) Inventory control--Techniques used to identify a loss
of product that are based on volumetric measurements in the tank and
reconciliation of those measurements with product delivery and with-
drawal records.

(53) Jacketed tank--A factory-constructed tank consisting
of a single-wall or double-wall steel internal (or primary) tank that is
completely enclosed in an external secondary-containment jacket made
of noncorrodible material, and which is designed so that releases of
stored substances from the internal tank can be contained and moni-
tored within a liquid-tight interstitial space between the internal tank
and the external jacket.

(54) Lender--A state or national bank; a state or federal
savings bank; a credit union; a state or federal savings and loan as-
sociation; a state or federal government agency that customarily pro-
vides financing; or an entity that is registered with the Office of Con-
sumer Credit Commissioner under Chapter 7, Title 79, Revised Statutes
(Texas Civil Statutes, Article 5069-7.01, et seq.) if the entity is regu-
larly engaged in the business of extending credit and if extending credit
represents the majority of the entity’s total business activity.
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(55) Liquid trap--A collection device (such as a sump, well
cellar, and other trap) which is used in association with oil and gas pro-
duction, gathering, and extraction operations (including gas production
plants) for the purpose of collecting oil, water, and other liquids, and
which either may temporarily collect liquids for subsequent disposition
or reinjection into a production or pipeline stream, or may collect and
separate liquids from a gas stream.

(56) Leaking petroleum storage tank (LPST) site--A site at
which a confirmed release of a petroleum substance from an under-
ground storage tank or aboveground storage tank has occurred. Pe-
troleum substance contamination which results from multiple sources
may be deemed as one LPST site by the agency.

(57) Maintenance--The normal and routine operational up-
keep of underground storage tank systems necessary for the prevention
of releases of stored regulated substances.

(58) Monitoring well--An artificial excavation constructed
to measure or monitor the quantity or movement of substances, ele-
ments, chemicals, or fluids below the surface of the ground. The term
does not include any monitoring well which is used in conjunction with
the production of oil, gas, or any other minerals.

(59) Motor fuel--A petroleum substance which is typically
used for the operation of internal combustion engines (including sta-
tionary engines and engines used in motor vehicles, aircraft, and ma-
rine vessels), and which is one of the following types of fuels: motor
gasoline, aviation gasoline, Number 1 diesel fuel, Number 2 diesel fuel,
or gasohol.

(60) NACE--NACE International (formerly National Asso-
ciation of Corrosion Engineers), a nationally recognized organization
which provides certifications and standards for corrosion protection
services.

(61) New underground storage tank (UST) system--A UST
system which is used or designed to contain an accumulation of regu-
lated substances for which installation commenced after December 22,
1988; or an underground storage system which is converted from the
storage of materials other than regulated substances to the storage of
regulated substances after December 22, 1988.

(62) NFPA--National Fire Protection Association, a
nationally recognized organization which provides certifications and
standards for fire protection equipment and services.

(63) Non-aqueous phase liquid (NAPL)--See "Free prod-
uct (or non-aqueous phase liquid)" as defined in this section.

(64) Non-commercial purposes--(With respect to motor
fuel) all purposes except resale.

(65) Noncorrodible material--A material used in the con-
struction, maintenance, or upgrading of any component of an under-
ground storage tank (UST) system which is designed to retain its phys-
ical and chemical properties without significant deterioration or failure
for the operational life of the UST system when placed in contact with
(and subjected to the resulting electrical and chemical forces associated
with) any surrounding soil, backfill, or groundwater, any connected
components constructed of dissimilar material, or the stored regulated
substance.

(66) Observation well--A monitoring well or other verti-
cal tubular structure which is constructed, installed, or placed within
any portion of an underground storage tank excavation zone (includ-
ing the tank hole and piping trench), and which is designed or used
for the observation or monitoring of groundwater, or for the observa-
tion, monitoring, recovery, or withdrawal of either released regulated

substances (in liquid or vapor phase) or groundwater contaminated by
such released regulated substances.

(67) Occurrence--An incident, including continuous or re-
peated exposure to conditions, which results in a release from an un-
derground storage tank or aboveground storage tank or tank system.

(68) On the premises where stored--(With respect to heat-
ing oil) refers to the consumptive use of heating oil on the same prop-
erty or site where the heating oil is stored.

(69) Operational life--The actual or anticipated service life
of an underground storage tank system, which begins when regulated
substances are first placed into the tank system and which continues
until the tank system is permanently removed from service by means
of either removal from the ground, abandonment in-place, or change-
in-service.

(70) Operator--Any person in day-to-day control of, and
having responsibility for, the daily operation of the underground stor-
age tank system or the aboveground storage tank system, as applicable.

(71) Out of operation--The description of an in-service un-
derground storage tank which is not currently being used on a regular
basis for its intended purpose.

(72) Overfill--A release that occurs when an underground
storage tank system is filled beyond its capacity, thereby resulting in
a discharge of a regulated substance to the surface or subsurface envi-
ronment.

(73) Owner--Any person who holds legal possession or
ownership of an interest in an underground storage tank system or
an aboveground storage tank. For the purposes of this chapter, if the
actual ownership of a UST system or a AST is uncertain, unknown,
or in dispute, the fee simple owner of the surface estate of the tract
on which the UST system or the AST is located is considered the
UST system or AST owner unless that person can demonstrate by
appropriate documentation, including a deed reservation, invoice, bill
of sale, or by other legally acceptable means that the UST system or
AST is owned by another person. A person who has registered as an
owner of a UST system or AST with the commission under §334.7
of this title (relating to Registration for Underground Storage Tanks
(USTs) and UST Systems) (or a preceding rule section concerning
tank registration) after September 1, 1987, shall be considered the UST
system owner and/or AST owner until such time as documentation
demonstrates to the executive director’s satisfaction that the legal
interest in the UST system or AST was transferred to a different person
subsequent to the date of the tank registration. This definition is
subject to the limitations found in TWC, §26.3514, Limits on Liability
of Lender; §26.3515, Limits on Liability of Corporate Fiduciary; and
§25.3516, Limits on Liability of Taxing Unit.

(74) PEI--Petroleum Equipment Institute, a nationally rec-
ognized organization which provides certifications and standards for
petroleum equipment and services.

(75) Permanent removal from service--The termination of
the use and the operational life of an underground storage tank by
means of either removal from the ground, abandonment in-place, or
change-in-service.

(76) Person--An individual, trust, firm, joint-stock com-
pany, corporation, government corporation, partnership, association,
state, municipality, commission, political subdivision of a state, an in-
terstate body, a consortium, joint venture, commercial entity, or the
United States government.

(77) Petroleum marketing facilities--All facilities at which
a petroleum substance is produced or refined and all facilities from
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which a petroleum substance is sold or transferred to other petroleum
substance marketers or to the public.

(78) Petroleum marketing firms--All firms owning petro-
leum marketing facilities. Firms owning other types of facilities with
underground storage tanks as well as petroleum marketing facilities are
considered to be petroleum marketing firms.

(79) Petroleum product--A petroleum substance obtained
from distilling and processing crude oil that is liquid at standard condi-
tions of temperature and pressure, and that is capable of being used as a
fuel for the propulsion of a motor vehicle or aircraft, including, but not
limited to, motor gasoline, gasohol, other alcohol blended fuels, avia-
tion gasoline, kerosene, distillate fuel oil, and Number 1 and Number 2
diesel. The term does not include naphtha-type jet fuel, kerosene-type
jet fuel, or a petroleum product destined for use in chemical manufac-
turing or feedstock of that manufacturing.

(80) Petroleum storage tank--

(A) Any one or combination of aboveground storage
tanks that contain petroleum products and that are regulated by the
commission; or

(B) Any one or combination of underground storage
tanks and all connecting underground pipes that contain petroleum
products and that are regulated by the commission.

(81) Petroleum substance--A crude oil or any refined or un-
refined fraction or derivative of crude oil which is liquid at standard
conditions of temperature and pressure (except for any substance regu-
lated as a hazardous waste under the federal Solid Waste Disposal Act,
Subtitle C (42 United States Code, §§6921, et seq.)). For the purposes
of this chapter, a petroleum substance is limited to one or a combina-
tion of the substances or mixtures in the following list:

(A) basic petroleum substances--crude oils, crude oil
fractions, petroleum feedstocks, and petroleum fractions;

(B) motor fuels--(see definition for "Motor fuel" in this
section);

(C) aviation gasolines--(e.g., Grade 80, Grade 100, and
Grade 100-LL);

(D) aviation jet fuels--(e.g., Jet A, Jet A-1, Jet B, JP-4,
JP-5, and JP-8);

(E) distillate fuel oils--(e.g., Number 1-D, Number 1,
Number 2-D, and Number 2 );

(F) residual fuel oils--(e.g., Number 4-D, Number
4-light, Number 4, Number 5-light, Number 5-heavy, and Number 6);

(G) gas-turbine fuel oils--(e.g., Grade O-GT, Grade
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4-GT);

(H) illuminating oils--(e.g., kerosene, mineral seal oil,
long-time burning oils, 300 oil, and mineral colza oil);

(I) solvents--(e.g., Stoddard solvent, petroleum spirits,
mineral spirits, petroleum ether, varnish makers’ and painters’ naph-
thas, petroleum extender oils, and commercial hexane);

(J) lubricants--automotive and industrial lubricants;

(K) building materials--(e.g., liquid asphalt and dust-
laying oils);

(L) insulating and waterproofing materials--(e.g., trans-
former oils and cable oils); or

(M) used oils--(see definition for "Used oil" in this sec-
tion).

(82) Petroleum underground storage tank (UST) sys-
tem--A UST system that contains, has contained, or will contain a
petroleum substance (as defined in this section), a mixture of two or
more petroleum substances, or a mixture of one or more petroleum
substances with very small amounts of one or more hazardous sub-
stances. In order for a UST system containing a mixture of petroleum
substances with small amounts of hazardous substances to be classified
as a petroleum UST system, the hazardous substance must be at such a
dilute concentration that the overall release detectability, effectiveness
of corrective action, and toxicity of the basic petroleum substance is
not altered to any significant degree.

(83) Pipeline facilities (including gathering lines)--New
and existing pipeline rights-of-way, including any equipment, fa-
cilities, or buildings therein which are used in the transportation
or associated treatment (during transportation) of gas or hazardous
liquids (which include petroleum and other liquids as designated by
the Secretary of the United States Department of Transportation), and
which are regulated under the federal Natural Gas Pipeline Safety
Act of 1968 (49 United States Code App. 1671, et seq.); the federal
Hazardous Liquid Pipeline Safety Act of 1979 (49 United States Code
App. 2001, et seq.); or (for intrastate pipeline facilities) the Texas
Natural Resources Code, Chapters 111 or 117, or Texas Civil Statutes,
Articles 6053-1 and 6053-2.

(84) Piping--All underground pipes in an underground
storage tank system, including valves, elbows, joints, flanges, flexible
connectors, and other fittings attached to a tank system through
which regulated substances flow or in which regulated substances are
contained or stored.

(85) Piping trench--The portion of the excavation zone at
an underground storage tank facility which contains the piping system
and associated backfill materials.

(86) Pressurized piping--Product or delivery piping in an
underground storage tank system which typically operates at greater
than atmospheric pressure.

(87) Professional engineer--A person who is currently duly
licensed by the Texas Board of Professional Engineers to engage in the
practice of engineering in the State of Texas.

(88) Professional geoscientist--A person who is currently
duly licensed by the Texas Board of Professional Geoscientists to en-
gage in the public practice of geoscience in the State of Texas.

(89) Qualified personnel--Persons who possess the appro-
priate competence, skills, and ability (as demonstrated by sufficient ed-
ucation, training, experience, and/or, when applicable, any required
certification or licensing) to perform a specific activity in a timely
and complete manner consistent with the applicable regulatory require-
ments and generally accepted industry standards for such activity.

(90) Radioactive materials--Radioactive substances or
radioactive waste materials (e.g., high-level radioactive wastes and
low-level radioactive cooling waters) which are classified as hazardous
substances under the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA), §101(14), 42
United States Code, §§9601, et seq., except for radioactive materials
regulated as a hazardous waste under the federal Solid Waste Disposal
Act, Subtitle C, 42 United States Code, §§6921, et seq.

(91) Regulated substance--An element, compound, mix-
ture, solution, or substance that, when released into the environment,
may present substantial danger to the public health, welfare, or the
environment. For the purposes of this chapter, a regulated substance
is limited to any hazardous substance (as defined in this section), any
petroleum substance (as defined in this section), any mixture of two
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or more hazardous substances and/or petroleum substances, and any
other substance designated by the commission to be regulated under
the provisions of this chapter.

(92) Release--Any spilling including overfills, leaking,
emitting, discharging, escaping, leaching, or disposing from an under-
ground storage tank or aboveground storage tank into groundwater,
surface water, or subsurface soils.

(93) Release detection--The process of determining
whether a release of a regulated substance is occurring, or has
occurred, from an underground storage tank system.

(94) Repair--The restoration, renovation, or mending of a
damaged or malfunctioning tank or underground storage tank system
component.

(95) Residential tank--A tank located on property used pri-
marily for dwelling purposes.

(96) Retail service station--A facility where flammable liq-
uids used as motor fuels are stored and dispensed from fixed equipment
into the fuel tanks of motor vehicles and where such dispensing is an
act of retail sale.

(97) Risk-based corrective action--Site assessment or site
remediation, the timing, type, and degree of which is determined ac-
cording to case-by-case consideration of actual or potential risk to pub-
lic health from environmental exposure to a regulated substance re-
leased from a leaking underground storage tank or aboveground storage
tank.

(98) Secondary containment--A containment method by
which a secondary wall, jacket, or barrier is installed around the
primary storage vessel (e.g., tank or piping) in a manner designed
to prevent a release from migrating beyond the secondary wall or
barrier before the release can be detected. Secondary containment
systems include, but are not limited to: double-wall tank and/or piping
systems, impervious liners, jackets, containment boots, sumps, or
vaults surrounding a primary (single-wall) tank and/or piping system.

(99) Septic tank--A water-tight covered receptacle de-
signed to receive or process, through liquid separation or biological
digestion, the sewage discharged from a building sewer.

(100) Spill--A release of a regulated substance which re-
sults during the filling, placement, or transfer of regulated substances
into an underground storage tank (UST) or an aboveground storage tank
(AST), or during the transfer or removal of regulated substances from
a UST system or an AST.

(101) Standard conditions of temperature and pressure--A
temperature of 60 degrees Fahrenheit and an atmospheric pressure of
14.7 pounds per square inch absolute.

(102) STI--Steel Tank Institute, a nationally recognized or-
ganization which provides certifications and standards for steel tanks.

(103) Stormwater collection system--The piping, pumps,
conduits, and any other equipment necessary to collect and transport
surface water runoff resulting from precipitation to and from retention
areas and into natural or man-made drainage channels.

(104) Suction piping--Product or delivery piping in an un-
derground storage tank system which typically operates below atmo-
spheric pressure.

(105) Sump--Any man-made pit or reservoir that meets the
definition of a tank (including any connected troughs or trenches) that
serves to collect and temporarily store regulated substances.

(106) Surface impoundment--A natural topographic
depression, man-made excavation, or diked area formed primarily of
earthen materials (but possibly lined with man-made materials) that is
designed to hold an accumulation of regulated substances.

(107) Tank--A stationary device (generally exclusive of
any associated ancillary equipment) designed or used to contain
an accumulation of regulated substances which is constructed of a
non-earthen material (e.g., concrete, steel, or plastic) that provides
structural support.

(108) Tank hole--The portion of the excavation zone at an
underground storage tank facility which contains the tanks and associ-
ated backfill materials.

(109) Tank system--An underground storage tank system.

(110) Temporary removal from service--The procedure by
which an underground storage tank system may be temporarily taken
out of operation without being permanently removed from service.

(111) Tightness test (or tightness testing)--A procedure for
testing and analyzing a tank or piping system to determine whether the
system(s) is capable of preventing the inadvertent release of a stored
substance into the environment.

(112) UL--Underwriters Laboratories, Inc., a nationally
recognized organization which provides certifications and standards
for consumer products and services.

(113) Underground area--An underground room, base-
ment, cellar, shaft, or vault, which provides enough space for physical
inspection of the exterior of a tank or tank system situated on or above
the surface of the floor.

(114) Underground storage tank--Any one or combination
of underground tanks and any connecting underground pipes used to
contain an accumulation of regulated substances, the volume of which,
including the volume of the connecting underground pipes, is 10% or
more beneath the surface of the ground.

(115) Underground storage tank system--An underground
storage tank, all associated underground piping and underground ancil-
lary equipment, spill and overfill prevention equipment, release detec-
tion equipment, corrosion protection system, secondary containment
equipment (as applicable), and all other related systems and equipment.

(116) Unsaturated zone--The subsurface zone containing
water under pressure less than that of the atmosphere (including wa-
ter held by capillary forces within the soil) and containing air or gases
generally under atmospheric pressure. This zone is bounded at the top
by the ground surface and at the bottom by the upper surface of the
zone of saturation (i.e., the water table).

(117) Upgrading--The addition, improvement, retrofitting,
or renovation of an existing underground storage tank system with
equipment or components as required to meet the corrosion protection,
spill and overfill prevention, and release detection requirements of this
chapter.

(118) Used oil--Any oil or similar petroleum substance that
has been refined from crude oil, used for its designed or intended pur-
poses, and contaminated as a result of such use by physical or chemical
impurities; and including spent motor vehicle and aircraft lubricating
oils (e.g., car and truck engine oil, transmission fluid, and brake fluid),
spent industrial oils (e.g., compressor, turbine, bearing, hydraulic, met-
alworking, gear, electrical, and refrigerator oils), and spent industrial
process oils.

(119) UST--An underground storage tank (as defined in
this section).
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(120) UST system--An underground storage tank system
(as defined in this section).

(121) Vent lines--All pipes including valves, elbows,
joints, flanges, flexible connectors, and other fittings attached to a
tank system, which are intended to convey the vapors emitted from
a regulated substance stored in an underground storage tank to the
atmosphere.

(122) Wastewater collection system--The piping, pumps,
conduits, and any other equipment necessary to collect and transport
domestic, commercial, or industrial wastewater to and from any facili-
ties or areas where treatment of such wastewater is designated to occur.

(123) Wastewater treatment tank--A tank that is designed
to receive and treat an influent wastewater through physical, chemical,
or biological methods.

§334.10. Reporting and Recordkeeping.

(a) Reporting. Owners and operators of underground storage
tank (UST) systems must assure that all reporting and filing require-
ments in this chapter are met, including the following (as applicable):

(1) construction notification, in accordance with §334.6 of
this title (relating to Construction Notification for Underground Storage
Tanks (USTs) and UST Systems);

(2) application for approval of any proposed UST system in
the Edwards Aquifer recharge or transition zones, in accordance with
§334.6(a)(2) of this title and Chapter 213 of this title (relating to Ed-
wards Aquifer);

(3) registration of UST systems and changes in informa-
tion, in accordance with §334.7 of this title (relating to Registration for
Underground Storage Tanks (USTs) and UST Systems);

(4) certification of construction activities, financial as-
surance, and compliance self-certification in accordance with §334.8
of this title (relating to Certification for Underground Storage Tanks
(USTs) and UST Systems);

(5) request for approval of any variance or alternative pro-
cedure, in accordance with §334.43 of this title (relating to Variances
and Alternative Procedures);

(6) documentation of release determination or site assess-
ment conducted when a UST system is permanently removed from ser-
vice, in accordance with §334.55(a)(6) of this title (relating to Perma-
nent Removal from Service);

(7) payment of UST fees, in accordance with Subchapter B
of this chapter (relating to Underground Storage Tank Fees);

(8) reports, plans, and certifications related to suspected
and confirmed releases of regulated substances, including:

(A) release reports and notifications, in accordance
with §334.72 of this title (relating to Reporting of Suspected Releases),
§334.75 of this title (relating to Reporting and Cleanup of Surface
Spills and Overfills), and §334.76 of this title (relating to Initial
Response to Releases);

(B) report and certification of site check methods, in ac-
cordance with §334.74(c) of this title (relating to Release Investigation
and Confirmation Steps);

(C) initial abatement report, in accordance with
§334.77(b) of this title (relating to Initial Abatement Measures and
Site Check);

(D) initial site assessment report, in accordance with
§334.78(b) of this title (relating to Site Assessment);

(E) non-aqueous phase liquid removal report, in accor-
dance with §334.79(d) of this title (relating to Removal of Non-Aque-
ous Phase Liquids (NAPLs));

(F) soil and groundwater contamination information, in
accordance with §334.80(b) of this title (relating to Investigation for
Soil and Groundwater Cleanup);

(G) corrective action plan, in accordance with §334.81
of this title (relating to Corrective Action Plan);

(H) notification of cleanup initiation, in accordance
with §334.81(e) of this title;

(I) certification of compliance with corrective action
plan, in accordance with §334.81(g) of this title; and

(J) public notices related to corrective action plans, in
accordance with §334.82(b) of this title (relating to Public Participa-
tion);

(9) notifications and reports relating to financial assurance
requirements, in accordance with Chapter 37, Subchapter I of this title
(relating to Financial Assurance for Petroleum Underground Storage
Tank Systems); and

(10) any other reports, filings, notifications, or other sub-
mittals required by this chapter, or otherwise required by the agency
to demonstrate compliance with the provisions of this chapter. When
agency requirements specify documents that must be prepared by, or
prepared under, the supervision of a duly licensed professional engi-
neer, a duly licensed professional geoscientist, or a duly licensed pro-
fessional surveyor, those documents must be prepared in accordance
with all requirements of statute and rule applicable to that respective
professional.

(b) Recordkeeping.

(1) General recordkeeping requirements.

(A) Owners and operators of UST systems are respon-
sible for developing and maintaining all records required by the provi-
sions of this chapter.

(B) Except as provided in subparagraphs (C) and (D)
of this paragraph, legible copies of all required records pertaining to a
UST system must be maintained in a secure location on the premises
of the UST facility, must be immediately accessible for reference and
use by the UST system operator, and must be immediately available for
inspection upon request by agency personnel.

(C) Except as provided in clause (v) of this subpara-
graph, in the event that copies of the required records cannot reasonably
be maintained on the premises of the UST facility, then such records
may be maintained at a readily accessible alternate site, provided that
the following conditions are met.

(i) If the UST system is in operation, the records
must be readily accessible for reference and use by the UST system
operator.

(ii) The records must be readily accessible and avail-
able for inspection upon request by agency personnel.

(iii) The owner or operator must provide the follow-
ing information (in writing) to the agency’s central office and to the
agency’s appropriate regional office:

(I) the specific location where the required
records are maintained; and

(II) the name, address, and telephone number of
the authorized custodian of such records.
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(iv) The filing of the written information required in
clause (iii) of this subparagraph must be accomplished no later than
October 29, 1989, 30 days after a UST installation or replacement has
been completed, or 30 days after the UST records are moved to an
alternate site, whichever is later or applicable, as provided in §334.7(d)
of this title.

(v) The conditional authorization otherwise allowed
under this subparagraph for records maintenance at an alternative, off-
premises location is not applicable to the UST delivery certificate (or
temporary delivery authorization, if applicable) issued by the agency
under §334.8(c) of this title. This UST delivery certificate must be
maintained on the premises of all facilities with regulated USTs, must
be posted by the UST system operator, and must be visible to the per-
son(s) performing deliveries to the UST system.

(D) For UST systems which have been permanently re-
moved from service in accordance with the applicable provisions of
§334.55 of this title, the facility owner may submit the appropriate
records required by this chapter to the agency in lieu of maintaining
the records on the premises or at an alternative site, provided that the
following conditions are met:

(i) the facility is no longer operated in a manner that
requires the underground storage of regulated substances, and all UST
systems at the facility have been permanently removed from service;

(ii) the facility owner must provide written justifica-
tion adequate to explain why such records cannot be maintained on the
premises of the UST facility or at a readily accessible alternative site;
and

(iii) the records must be submitted at one time in one
package for each UST facility, and the records must be appropriately
labeled with the UST facility location information and the UST facility
identification number.

(2) Required records and documents. Owners and opera-
tors of UST systems must assure that all recordkeeping requirements
in this chapter are met, including the following records and documen-
tation (as applicable).

(A) Legible copies of the following general records
must be maintained for the operational life of the UST system:

(i) original and amended registration documents, in
accordance with §334.7 of this title;

(ii) original and amended certifications for UST in-
stallations and financial assurance, in accordance with §334.8 of this
title;

(iii) notification to UST purchaser, in accordance
with §334.9 of this title (relating to Seller’s Disclosure).

(B) Legible copies of applicable records and documents
related to technical standards for UST systems must be maintained in
accordance with the following provisions:

(i) application documents and the agency’s approval
letter for any variances or alternative procedures, in accordance with
§334.43 of this title;

(ii) records demonstrating compliance with techni-
cal standards and installation standards for new UST systems, in ac-
cordance with §334.45(f) of this title (relating to Technical Standards
for New Underground Storage Tank Systems) and §334.46(i) of this
title (relating to Installation Standards for New Underground Storage
Tank Systems);

(iii) records demonstrating compliance with the
minimum upgrading requirements for existing UST systems, in accor-
dance with §334.47(d) of this title (relating to Technical Standards for
Existing Underground Storage Tank Systems);

(iv) operation and maintenance records, in accor-
dance with §334.48(g) of this title (relating to General Operating and
Management Requirements);

(v) corrosion protection records, in accordance with
§334.49(e) of this title (relating to Corrosion Protection);

(vi) release detection records, in accordance with
§334.50(e) of this title (relating to Release Detection);

(vii) spill and overfill control records, in accordance
with §334.51(c) of this title (relating to Spill and Overfill Prevention
and Control);

(viii) records for repairs and relining of a UST sys-
tem, in accordance with §334.52(d) of this title (relating to Under-
ground Storage Tank System Repairs and Relining);

(ix) records for reuse of used tanks, in accordance
with §334.53(c) of this title (relating to Reuse of Used Tanks);

(x) records for temporary removal of UST systems
from service, in accordance with §334.54(f)(4) of this title (relating to
Temporary Removal from Service);

(xi) records for permanent removal of UST systems
from service, in accordance with §334.55(f) of this title.

(C) Legible copies of all required financial assurance
records must be maintained in accordance with the applicable provi-
sions of Chapter 37, Subchapter I of this title.

(D) Legible copies of previous and current registration
and self-certification forms required to be filed annually with the
agency under §334.8(c) of this title, as well as UST delivery certifi-
cates, must be maintained for at least five years from the original date
of submittal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406460
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. TECHNICAL STANDARDS
30 TAC §§334.46, 334.50, 334.55, 334.56

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
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applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general pol-
icy of the commission by rule; and §26.011, which requires the
commission to control the quality of water by rule. The amended
sections are also adopted under TWC, §26.345, which provides
the commission authority to develop a regulatory program and
to adopt rules regarding USTs; §26.351, which directs the com-
mission to adopt rules establishing the requirements for taking
corrective action in response to a release from a UST or an AST;
and §26.3573, which allows the commission to use funds from
the PST remediation account to reimburse an eligible owner or
operator or insurer for the expenses of corrective action or to pay
the claim of a contractor hired by an eligible owner or operator
to perform corrective action.

§334.50. Release Detection.

(a) General requirements.

(1) Owners and operators of new and existing underground
storage tank (UST) systems shall provide a method, or combination of
methods, of release detection which shall be:

(A) capable of detecting a release from any portion of
the UST system which contains regulated substances including the
tanks, piping, and other underground ancillary equipment;

(B) installed, calibrated, operated, maintained, utilized,
and interpreted (as applicable) in accordance with the manufacturer’s
and/or methodology provider’s specifications and instructions consis-
tent with the other requirements of this section, and by personnel pos-
sessing the necessary experience, training, and competence to accom-
plish such requirements; and

(C) capable of meeting the particular performance re-
quirements of such method (or methods) as specifically prescribed in
this section, based on the performance claims by the equipment man-
ufacturer or methodology provider/vendor, as verified by third-party
evaluation conducted by a qualified independent testing organization,
using applicable United States Environmental Protection Agency pro-
tocol, provided that the following additional requirements shall also be
met.

(i) Any performance claims, together with their
bases or methods of determination including the summary portion of
the independent third-party evaluation, shall be obtained by the owner
and/or operator from the equipment manufacturer, methodology
provider, or installer and shall be in writing.

(ii) When any of the following release detection
methods are used on or after December 22, 1990 (except for methods
permanently installed and in operation prior to that date), such method
shall be capable of detecting the particular release rate or quantity
specified for that method such that the probability of detection shall
be at least 95% and the probability of false alarm shall be no greater
than 5.0%:

(I) tank tightness testing, as prescribed in subsec-
tion (d)(1)(A) of this section;

(II) automatic tank gauging, as prescribed in sub-
section (d)(4) of this section;

(III) automatic line leak detectors for piping, as
prescribed in subsection (b)(2)(A)(i) of this section;

(IV) piping tightness testing, as prescribed in
subsection (b)(2)(A)(ii)(I) of this section;

(V) electronic leak monitoring systems for pip-
ing, as prescribed in subsection (b)(2)(A)(ii)(III) of this section; and

(VI) statistical inventory reconciliation (SIR), as
prescribed in subsection (d)(9) of this section.

(2) When a release detection method operated in accor-
dance with the particular performance standards for that method in-
dicates that a release either has or may have occurred, the owners and
operators shall comply with the applicable release reporting, investiga-
tion, and corrective action requirements in Subchapter D of this chapter
(relating to Release Reporting and Corrective Action).

(3) Owners and operators of all UST systems shall comply
with the release detection requirements of this section in accordance
with the applicable schedules in §334.44 of this title (relating to Imple-
mentation Schedules).

(4) As prescribed in §334.47(a)(2) of this title (relating to
Technical Standards for Existing Underground Storage Tank Systems),
any existing UST system that cannot be equipped or monitored with a
method of release detection that meets the requirements of this sec-
tion shall be permanently removed from service in accordance with the
applicable procedures in §334.55 of this title (relating to Permanent
Removal from Service) no later than 60 days after the implementation
date for release detection as prescribed by the applicable schedules in
§334.44 of this title.

(5) Any owner or operator who plans to install a release
detection method for a UST system shall comply with the applicable
construction notification requirements in §334.6 of this title (relating to
Construction Notification for Underground Storage Tanks (USTs) and
UST Systems), and upon completion of the installation of such method
shall also comply with the applicable registration and certification re-
quirements of §334.7 of this title (relating to Registration for Under-
ground Storage Tanks (USTs) and UST Systems) and §334.8 of this
title (relating to Certification for Underground Storage Tanks (USTs)
and UST Systems).

(6) Any equipment installed or used for conducting release
detection for a UST system shall be listed, approved, designed, and op-
erated in accordance with standards developed by a nationally recog-
nized association or independent testing laboratory (e.g., UL) for such
installation or use, as specified in §334.42(d) of this title (relating to
General Standards).

(7) For a UST system to be placed temporarily out-of-ser-
vice, the owner or operator must comply with the requirements of
§334.54(c) of this title (relating to Temporary Removal from Service).

(b) Release detection requirements for all UST systems. Own-
ers and operators of all UST systems shall ensure that release detection
equipment or procedures are provided in accordance with the follow-
ing requirements.

(1) Release detection requirements for tanks.

(A) Except as provided in subparagraphs (B) and (C) of
this paragraph and in subsection (d)(9) of this section, all tanks shall be
monitored in a manner which will detect a release at a frequency of at
least once every month (not to exceed 35 days between each monitor-
ing) by using one or more of the release detection methods described
in subsection (d)(4) - (10) of this section).

(B) A combination of tank tightness testing and inven-
tory control in accordance with subsection (d)(1) of this section may
be used as an acceptable release detection method for tanks only until
December 22, 1998, and the required frequency of the tank tightness
test shall be based on the following criteria.

(i) A tank tightness test shall be conducted at least
once each year for any tank in an existing UST system which is not
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being operated in violation of the upgrading or replacement schedule
in §334.44(b) of this title, but has not yet been either:

(I) replaced with a UST system meeting the ap-
plicable technical and installation standards in §334.45 of this title (re-
lating to Technical Standards for New Underground Storage Tank Sys-
tems) and §334.46 of this title (relating to Installation Standards for
New Underground Storage Tank Systems); or

(II) retrofitted or equipped in accordance with
the minimum upgrading requirements applicable to existing UST
systems in §334.47 of this title.

(ii) A tank tightness test shall be conducted at least
once every five years for any tank in a UST system which has been
either:

(I) installed in accordance with the applicable
technical standards for new UST systems in §334.45 and §334.46 of
this title; or

(II) retrofitted or equipped in accordance with
the minimum upgrading requirements applicable to existing UST
systems in §334.47 of this title.

(C) The manual tank gauging method of release detec-
tion, as prescribed in subsection (d)(2) of this section, may be used as
the sole release detection system only for a petroleum substance tank
with a nominal capacity of 1,000 gallons or less. The monthly tank
gauging method of release detection, as prescribed in subsection (d)(3)
of this section, may be used as the sole release detection system only
for emergency generator tanks.

(D) In addition to the requirements in subparagraphs
(A) - (C) of this paragraph, any tank in a hazardous substance UST sys-
tem shall also be equipped with a secondary containment system and
related release detection equipment, as prescribed in subsection (c) of
this section.

(2) Release detection for piping. Piping in a UST system
shall be monitored in a manner which will detect a release from any
portion of the piping system, in accordance with the following require-
ments.

(A) Requirements for pressurized piping. UST system
piping that conveys regulated substances under pressure shall be in
compliance with the following requirements.

(i) Each separate pressurized line shall be equipped
with an automatic line leak detector meeting the following require-
ments.

(ii) In addition to the required line leak detector pre-
scribed in clause (i) of this subparagraph, each pressurized line shall
also be tested or monitored for releases in accordance with at least one
of the following methods.

(I) The piping may be tested at least once per
year by means of a piping tightness test conducted in accordance with
a code or standard of practice developed by a nationally recognized as-
sociation or independent testing laboratory. Any such piping tightness
test shall be capable of detecting any release from the piping system
of 0.1 gallons per hour when the piping pressure is at 150% of normal
operating pressure.

(II) The line leak detector shall be capable of
alerting the UST system operator of any release within one hour of
occurrence either by shutting off the flow of regulated substances, or
by substantially restricting the flow of regulated substances.

(III) The line leak detector shall be tested at least
once per year for performance and operational reliability and shall be
properly calibrated and maintained, in accordance with the manufac-
turer’s specifications and recommended procedures.

(ii) In addition to the required line leak detector pre-
scribed in clause (i) of this subparagraph, each pressurized line shall
also be tested or monitored for releases in accordance with at least one
of the following methods.

(I) The piping may be tested at least once per
year by means of a piping tightness test conducted in accordance with
a code or standard of practice developed by a nationally recognized as-
sociation or independent testing laboratory. Any such piping tightness
test shall be capable of detecting any release from the piping system
of 0.1 gallons per hour when the piping pressure is at 150% of normal
operating pressure.

(II) Except as provided in subsection (d)(9) of
this section, the piping may be monitored for releases at least once ev-
ery month (not to exceed 35 days between each monitoring) by using
one or more of the release detection methods prescribed in subsection
(d)(5) - (10) of this section.

(III) The piping may be monitored for releases
at least once every month (not to exceed 35 days between each mon-
itoring) by means of an electronic leak monitoring system capable of
detecting any release from the piping system of 0.2 gallons per hour at
normal operating pressure.

(B) Requirements for suction piping and gravity flow
piping.

(i) Except as provided in clause (ii) of this subpara-
graph, each separate line in a UST piping system that conveys regu-
lated substances either under suction or by gravity flow shall meet at
least one of the following requirements.

(I) Each separate line may be tested at least once
every three years by means of a positive or negative pressure tightness
test applicable to underground product piping and conducted in accor-
dance with a code or standard of practice developed by a nationally rec-
ognized association or independent testing laboratory. Any such piping
test shall be capable of detecting any release from the piping system of
0.1 gallons per hour.

(II) Each line may be monitored for releases at
least once every month (not to exceed 35 days between each monitor-
ing) by using one or more of the release detection methods prescribed
in subsection (d)(5) - (10) of this section.

(ii) No release detection methods are required to be
installed or applied for any piping system that conveys regulated sub-
stances under suction when such suction piping system is designed and
constructed in accordance with the following standards:

(I) the below-grade piping operates at less than
atmospheric pressure;

(II) the below-grade piping is sloped so that all
the contents of the pipe will drain back into the storage tank if the
suction is released;

(III) only one check valve is included in each
suction line;

(IV) the check valve is located aboveground, di-
rectly below and as close as practical to the suction pump; and
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(V) verification that the requirements under sub-
clauses (I) - (IV) of this clause have been met can be provided in the
form of:

(-a-) signed as-built drawings or plans pro-
vided by the installer or by a professional engineer who is duly licensed
to practice in Texas; or

(-b-) signed written documentation provided
by a UST contractor who is properly registered with the agency, by a
UST installer who is properly licensed with the agency, or by a profes-
sional engineer who is duly licensed to practice in Texas.

(C) Monitoring secondary containment. In addition to
the requirements in subparagraphs (A) and (B) of this paragraph, all
piping in a hazardous substance UST system shall also be equipped
with a secondary containment system and related release detection
equipment, as prescribed in subsection (c) of this section.

(c) Additional release detection requirements for hazardous
substance UST systems. In addition to the release detection require-
ments for all UST systems prescribed in subsections (a) and (b) of
this section, owners and operators of all hazardous substance UST
systems shall also assure compliance with the following additional
requirements.

(1) All new hazardous substance UST systems shall be in
compliance with the requirements of paragraph (3) of this subsection
for the entire operational life of the system.

(2) All existing hazardous substance UST systems shall be
brought into compliance with the requirements of paragraph (3) of this
subsection no later than December 22, 1998.

(3) Secondary containment and monitoring.

(A) All hazardous substance UST systems (including
tanks and piping) shall be equipped with a secondary containment sys-
tem which shall be designed, constructed, installed, and maintained in
accordance with §334.45(d) and §334.46(f) of this title.

(B) All hazardous substance UST systems (including
tanks and piping) shall include one or more of the release detection
methods or equipment prescribed in subsection (d)(7) - (10) of this
section, which shall be capable of monitoring the space between the
primary tank and piping walls and the secondary containment wall or
barrier.

(d) Allowable methods of release detection. Tanks in a UST
system may be monitored for releases using one or more of the methods
included in paragraphs (2) - (10) of this subsection. Piping in a UST
system may be monitored for releases using one or more of the meth-
ods included in paragraphs (5) - (10) of this subsection. Any method of
release detection for tanks and/or piping in this section shall be allow-
able only when installed (or applied), operated, calibrated, and main-
tained in accordance with the particular requirements specified for such
method in this subsection.

(1) Tank tightness testing and inventory control. A combi-
nation of tank tightness testing and inventory control may be used as
a tank release detection method only until December 22, 1998, subject
to the following conditions and requirements.

(A) Tank tightness test. Any tank tightness test shall be
conducted in conformance with the following standards.

(i) The tank tightness test shall be conducted in ac-
cordance with a code or standard of practice developed by a nationally
recognized association or independent testing laboratory.

(ii) The tank tightness test shall be performed by
qualified personnel who possess the requisite experience, training,

and competence to conduct the test properly, who are present at the
facility and who maintain responsible oversight throughout the entire
testing procedure, and who have been certified by the manufacturer or
developer of the testing equipment as being qualified to perform the
test. The tank tightness test shall be conducted in strict accordance
with the testing procedures developed by the system manufacturer or
developer.

(iii) The tank tightness test shall be capable of de-
tecting a release of 0.1 gallons per hour from any portion of the tank
which contains regulated substances.

(iv) The tank tightness test shall be performed in
a manner that will account for the effects of vapor pockets, thermal
expansion or contraction of the stored substance, temperature of the
stored substance, temperature stratification, evaporation or conden-
sation, groundwater elevation, pressure variations within the system,
tank end deflection, tank deformation, and any other factors that could
affect the accuracy of the test procedures.

(B) Inventory control. All inventory control procedures
shall be in conformance with the following requirements.

(i) All inventory control procedures shall be in ac-
cordance with a code or standard of practice developed by a nationally
recognized association or independent testing laboratory.

(ii) Reconciliation of detailed inventory control
records shall be conducted at least once each month, and shall be
sufficiently accurate to detect a release as small as the sum of 1.0% of
the total substance flow-through for the month plus 130 gallons.

(iii) The operator shall assure that the following ad-
ditional procedures and requirements are followed.

(I) Inventory volume measurement for regulated
substance inputs, withdrawals, and the amount still remaining in the
tank shall be recorded each operating day.

(II) The equipment used shall be capable of mea-
suring the level of stored substance over the full range of the tank’s
height to the nearest 1/8 inch.

(III) Substance dispensing shall be metered and
recorded within an accuracy of six or less cubic inches for every five
gallons of product withdrawn.

(IV) The measurement of any water level in the
bottom of the tank shall be made to the nearest 1/8 inch at least once
a month, and appropriate adjustments to the inventory records shall be
made.

(2) Manual tank gauging. Manual tank gauging may be
used as a tank release detection method, subject to the following limi-
tations and requirements.

(A) Manual tank gauging in accordance with this sub-
paragraph may be used as the sole method of tank release detection
only for petroleum substance tanks having a nominal capacity of 1,000
gallons or less.

(B) The use of manual tank gauging shall not be con-
sidered an acceptable method for meeting the release detection require-
ments of this section for any tanks with a nominal capacity greater than
1,000 gallons.

(C) When used for compliance with the release detec-
tion requirements of this section, the procedures and requirements in
the following clauses shall be applicable.

(i) For purposes of this subparagraph only, the fol-
lowing definitions are applicable.
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(I) Level measurement--The average of two con-
secutive liquid level readings from a tank gauge, measuring stick, or
other measuring equipment.

(II) Gauging period--A weekly period during
which no substance is added to or removed from the tank. The duration
of the gauging period is dependant upon tank volume and diameter, as
specified in clause (v) of this subparagraph.

(III) Weekly deviation--The variation between
the level measurements taken at the beginning and the end of one
gauging period, converted to and expressed as gallons.

(IV) Monthly deviation--The arithmetic average
of four consecutive weekly deviations, expressed as gallons.

(ii) Any measuring equipment shall be capable of
measuring the level of stored substance over the full range of the tank’s
height to the nearest 1/8 inch.

(iii) Separate liquid level measurements in the tank
shall be taken weekly at the beginning and the ending of the gauging
period, and the weekly deviation shall be determined from such level
measurements.

(iv) Once each month, after four consecutive weekly
deviations are determined, a monthly deviation shall be calculated.

(v) For the purposes of the manual tank gauging
method of release detection, a release shall be indicated when either
the weekly deviation or the monthly deviation exceeds the maximum
allowable standards indicated in the following subclauses:

(I) for a tank with a capacity of 550 gallons or
less (any tank diameter): minimum duration of gauging period = 36
hours; weekly standard = ten gallons; monthly standard = five gallons;

(II) for a tank with a capacity of 551 gallons to
1,000 gallons (when tank diameter is 64 inches): minimum duration of
gauging period = 44 hours; weekly standard = nine gallons; monthly
standard = four gallons;

(III) for a tank with a capacity of 551 gallons to
1,000 gallons (when tank diameter is 48 inches): minimum duration
of gauging period = 58 hours; weekly standard = 12 gallons; monthly
standard = six gallons.

(vi) When either the weekly standard or the monthly
standard is exceeded and a suspected release is thereby indicated, the
owner or operator shall comply with the applicable release reporting,
investigation, and corrective action requirements of Subchapter D of
this chapter.

(3) Monthly tank gauging. Monthly tank gauging may be
used as a tank release detection method, subject to the following limi-
tations and requirements.

(A) Monthly tank gauging in accordance with this para-
graph may be used as the sole method of tank release detection only for
emergency generator tanks.

(B) The use of monthly tank gauging shall not be con-
sidered an acceptable method for meeting the release detection require-
ments of this section for any tanks other than emergency generator
tanks.

(C) When used for compliance with the release detec-
tion requirements of this section, the procedures and requirements in
the following clauses shall be applicable.

(i) For purposes of this paragraph only, the follow-
ing definitions are applicable.

(I) Level measurement--The average of two con-
secutive liquid level readings from a tank gauge, measuring stick, or
other manual or automatic measuring equipment.

(II) Gauging period--A period of at least 36
hours during which no substance is added to or removed from the tank.

(III) Monthly deviation--The variation between
the level measurements taken at the beginning and the end of one gaug-
ing period, converted to and expressed as gallons.

(ii) Any measuring equipment (whether operated
manually or automatically) shall be capable of measuring the level
of a stored substance over the full range of the tank’s height to the
nearest 1/8 inch.

(iii) Separate liquid level measurements in the tank
shall be taken at least once monthly at the beginning and the ending
of the gauging period, and the monthly deviation shall be determined
from such level measurements.

(iv) For the purposes of the monthly tank gauging
method of release detection, a release shall be indicated when the
monthly deviation exceeds the maximum allowable standards indi-
cated in the following subclauses:

(I) for a tank with a capacity of 550 gallons or
less: monthly standard = five gallons;

(II) for a tank with a capacity of 551 gallons to
1,000 gallons: monthly standard = seven gallons;

(III) for a tank with a capacity of 1,001 gallons
to 2,000 gallons: monthly standard = 13 gallons;

(IV) for a tank with a capacity greater than 2,000
gallons: monthly standard = 1.0% of the total tank capacity.

(v) When the monthly standard is exceeded and a
suspected release is thereby indicated, the owner or operator shall com-
ply with the applicable release reporting, investigation, and corrective
action requirements of Subchapter D of this chapter.

(4) Automatic tank gauging and inventory control.

(A) A combination of automatic tank gauging and in-
ventory control may be used as a tank release detection method, subject
to the following requirements.

(i) Inventory control procedures shall be in compli-
ance with paragraph (1)(B) of this subsection.

(ii) The automatic tank gauging equipment shall be
capable of:

(I) automatically monitoring the in-tank liquid
levels, conducting automatic tests for substance loss, and collecting
data for inventory control purposes; and

(II) performing an automatic test for substance
loss that can detect a release of 0.2 gallon per hour from any portion of
the tank which contains regulated substances.

(B) For emergency generator tanks only, automatic tank
gauging may be used as a tank release detection method, provided that
the automatic tank gauging equipment shall be capable of:

(i) automatically monitoring the in-tank liquid lev-
els;

(ii) conducting continuous automatic tests for sub-
stance loss during the periods when the emergency generator engine is
not in operation; and
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(iii) performing an automatic test for substance loss
that can detect a release of 0.2 gallon per hour from any portion of the
tank which contains regulated substances.

(5) Vapor monitoring. Equipment and procedures designed
to test or monitor for the presence of vapors from the regulated sub-
stance (or from a related tracer substance) in the soil gas of the back-
filled excavation zone may be used, subject to the following limitations
and requirements.

(A) The bedding and backfill materials in the excava-
tion zone shall be sufficiently porous to allow vapors from any re-
leased regulated substance (or related tracer substance) to rapidly dif-
fuse through the excavation zone (e.g., gravel, sand, crushed rock).

(B) The stored regulated substance, or any tracer sub-
stance placed in the tank system, shall be sufficiently volatile so that,
in the event of a substance release from the UST system, vapors will
develop to a level that can be readily detected by the monitoring de-
vices located in the excavation zone.

(C) The capability of the monitoring device to detect va-
pors from the stored regulated substance shall not be adversely affected
by the presence of any groundwater, rainfall, and/or soil moisture in a
manner that would allow a release to remain undetected for more than
one month (not to exceed 35 days).

(D) Any preexisting background contamination in the
excavation zone shall not interfere with the capability of the vapor mon-
itoring equipment to detect releases from the UST system.

(E) The vapor monitoring equipment shall be designed
to detect vapors from either the stored regulated substance, a compo-
nent or components of the stored substance, or a tracer substance placed
in the UST system, and shall be capable of detecting any significant in-
crease in vapor concentration above preexisting background levels.

(F) Prior to installation of any vapor monitoring equip-
ment, the site of the UST system (within the excavation zone) shall be
assessed by qualified personnel to:

(i) ensure that the requirements in subparagraphs
(A) - (D) of this paragraph have been met; and

(ii) determine the appropriate number and position-
ing of any monitor wells and/or observation wells, so that releases into
the excavation zone from any part of the UST system can be detected
within one month of the release (not to exceed 35 days).

(G) All monitoring wells and observation wells shall
be designed and installed in accordance with the requirements of
§334.46(g) of this title.

(6) Groundwater monitoring. Equipment or procedures de-
signed to test or monitor for the presence of regulated substances float-
ing on, or dissolved in, the groundwater in the excavation zone may be
used, subject to the following limitations and requirements.

(A) The stored regulated substance shall be immiscible
in water and shall have a specific gravity of less than one.

(B) The natural groundwater level shall never be more
than 20 feet (vertically) from the ground surface, and the hydraulic con-
ductivity of the soils or backfill between all parts of the UST system and
the monitoring points shall not be less than 0.01 centimeters per sec-
ond (i.e., the soils or backfill shall consist of gravels, coarse to medium
sands, or other similarly permeable material).

(C) Any automatic monitoring devices that are em-
ployed shall be capable of detecting the presence of at least 1/8 inch
of free product on top of the groundwater in the monitoring well or

observation well. Any manual monitoring method shall be capable of
detecting a visible sheen or other accumulation of regulated substances
in, or on, the groundwater in the monitoring well or observation well.

(D) Any preexisting background contamination in the
monitored zone shall not interfere with the capability of the groundwa-
ter monitoring equipment or methodology to detect releases from the
UST system, and the groundwater monitoring equipment or methodol-
ogy shall be capable of detecting any significant increase above preex-
isting background levels in the amount of regulated substance floating
on, or dissolved in, the groundwater.

(E) Prior to installation of any groundwater monitoring
equipment, the site of the UST system (within and immediately below
the excavation zone) shall be assessed by qualified personnel to:

(i) ensure compliance with the requirements of sub-
paragraphs (A) and (B) of this paragraph; and

(ii) determine the appropriate number and position-
ing of any monitoring wells and/or observation wells, so that releases
from any part of the UST system can be detected within one month (not
to exceed 35 days) of the release.

(F) All monitoring wells and observation wells shall be
designed, installed, and maintained in accordance with the require-
ments in §334.46(g) of this title.

(7) Interstitial monitoring for double-wall UST systems.
Equipment designed to test or monitor for the presence of regulated
substance vapors or liquids in the interstitial space between the inner
(primary) and outer (secondary) walls of a double-wall UST system
may be used, subject to the following conditions and requirements.

(A) Any double-wall UST system using this method of
release detection shall be designed, constructed, and installed in ac-
cordance with the applicable technical and installation requirements in
§334.45(d) and §334.46(f) of this title.

(B) The sampling, testing, or monitoring method shall
be capable of detecting any release of stored regulated substances from
any portion of the primary tank or piping within one month (not to
exceed 35 days) of the release.

(C) The sampling, testing, or monitoring method shall
be capable of detecting a breach or failure in the primary wall and the
entrance of groundwater into the interstitial space due to a breach in
the secondary wall of the double-wall tank or piping system within one
month (not to exceed 35 days) of such breach or failure (whether or not
a stored regulated substance has been released into the environment).

(8) Monitoring of UST systems with secondary contain-
ment barriers. Equipment designed to test or monitor for the presence
of regulated substances (liquids or vapors) in the excavation zone be-
tween the UST system and an impermeable secondary containment bar-
rier immediately around the UST system may be used, subject to the
following conditions and requirements.

(A) Any secondary containment barrier or liner system
at a UST system using this method of release detection shall be de-
signed, constructed, and installed in accordance with the applicable
technical and installation requirements in §334.45(d) and §334.46(f)
of this title.

(B) The sampling, testing, or monitoring method shall
be capable of detecting any release of stored regulated substance from
any portion of the UST system into the excavation zone between the
UST system and the secondary containment barrier within one month
(not to exceed 35 days) of the release.
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(C) The sampling, testing, or monitoring method shall
be designed and installed in a manner that will ensure that groundwater,
soil moisture, and rainfall will not render the method inoperative where
a release could remain undetected for more than one month (not to
exceed 35 days).

(D) Prior to installation of any secondary containment
release monitoring equipment, the site of the UST system shall be as-
sessed by qualified personnel to:

(i) ensure that the secondary containment barrier
will be positioned above the groundwater level and outside the
designated 25-year flood plain, unless the barrier and the monitoring
equipment are designed for use under such conditions; and

(ii) determine the appropriate number and position-
ing of any observation wells.

(E) All observation wells shall be designed and in-
stalled in accordance with the requirements in §334.46(g) of this title.

(9) Statistical inventory reconciliation (SIR) and inventory
control.

(A) A combination of SIR and inventory control may
be used as a release detection method for UST system tanks and lines,
subject to the following requirements.

(i) Inventory control procedures must be in compli-
ance with paragraph (1)(B) of this subsection.

(ii) The SIR methodology as utilized by its provider
or vendor, or by its vendor-authorized franchisee or licensee or rep-
resentative must analyze inventory control records in a manner which
can detect a release of 0.2 gallons per hour from any part of the UST
system.

(iii) The UST system owner and/or operator must
take appropriate steps to assure that they receive a monthly analysis
report from the entity which actually performs the SIR analysis (either
the SIR provider/vendor or the provider/vendor-authorized franchisee
or licensee or representative) in no more than 15 calendar days follow-
ing the last day of the calendar month for which the analysis is per-
formed. This analysis report must, at minimum:

(I) state the name of the SIR provider/vendor and
the name and version of the SIR methodology which was utilized for
the analysis as they are listed in the independent third-party evaluation
of that methodology;

(II) state the name of the company and the indi-
vidual (or the name of the individual if no company affiliation) who
performed the analysis, if it was performed by a provider/vendor-au-
thorized franchisee or licensee or representative;

(III) state the name and address of the facility at
which analysis is performed and provide a description of each UST
system for which analysis has been performed;

(IV) quantitatively state in gallons per hour for
each UST system being monitored: the leak threshold for the month
analyzed, and the minimum detectable leak rate for the month analyzed,
and the indicated leak rate for the month analyzed;

(V) qualitatively state one of the following for
each UST system being monitored: "pass," or "fail," or "inconclusive."

(iv) Any UST system analysis report result other
than "pass" must be reported to the agency by the UST system owner
or operator as a suspected release in accordance with §334.72 of this
title (relating to Reporting of Suspected Releases).

(v) Any UST system analysis report result of "incon-
clusive" which has not been investigated and quantified as a "pass" (in
the form of a replacement UST system analysis report meeting the re-
quirements of clause (iii) of this subparagraph) must be reported to the
agency as a suspected release within 72 hours of the time of receipt of
the inconclusive analysis report result by the UST system owner or op-
erator.

(B) At least once per calendar quarter, the SIR
provider/vendor must select at random, at least one of the individual
UST system analyses performed by each of its authorized franchisees
or licensees or representatives during that period and audit that
analysis to assure that provider/vendor standards are being maintained
with regard to the acceptability of inventory control record data, the
acceptability of analysis procedures, and the accuracy of analysis
results. The written result of that audit must be provided to the autho-
rized franchisee or licensee or representative and to the owner and/or
operator of the audited UST system(s) by the SIR provider/vendor
during that calendar quarter. In addition, within 30 days following
each calendar quarter, the SIR provider/vendor must provide to the
agency a list containing the name and address of each of its authorized
franchisees or licensees or representatives which specifies for each
one, the name and address of each facility at which one or more UST
system audits were performed during the previous calendar quarter.

(10) Alternative release detection method. Any other re-
lease detection method, or combination of methods, may be used if
such method has been reviewed and determined by the agency to be
capable of detecting a release from any portion of the UST system in
a manner that is no less protective of human health and safety and the
environment than the methods described in paragraphs (1) - (8) of this
subsection, in accordance with the provisions of §334.43 of this title
(relating to Variances and Alternative Procedures).

(e) Release detection records.

(1) Owners and operators shall maintain the release detec-
tion records required in this subsection in accordance with the require-
ments in §334.10(b) of this title (relating to Reporting and Recordkeep-
ing).

(2) Owners and operators shall maintain records adequate
to demonstrate compliance with the release detection requirements in
this section, and in accordance with the following minimum require-
ments.

(A) All appropriate installation records related to the re-
lease detection system, as listed in §334.46(i) of this title, shall be main-
tained for as long as the release detection system is used.

(B) All written performance claims pertaining to any
release detection system used, and documentation of the manner in
which such claims have been justified, verified, or tested by the equip-
ment manufacturer, methodology provider/vendor, or independent
third-party evaluator shall be maintained for as long as the release
detection system is used.

(C) Records of the results of all manual and/or auto-
matic methods of sampling, testing, or monitoring for releases (includ-
ing tank tightness tests) shall be maintained for at least five years after
the sampling, testing, or monitoring is conducted.

(D) Records and calculations related to inventory con-
trol reconciliation shall be maintained for at least five years from the
date of reconciliation.

(E) Written documentation of all service, calibration,
maintenance, and repair of release detection equipment permanently
located on-site shall be maintained for at least five years after the work
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is completed. Any schedules of required calibration and maintenance
provided by the release detection equipment manufacturer shall be re-
tained for as long as the release detection system is used.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406461
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. REIMBURSEMENT
PROGRAM
30 TAC §§334.302, 334.306 - 334.310, 334.313 - 334.315,
334.322

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general pol-
icy of the commission by rule; and §26.011, which requires the
commission to control the quality of water by rule. The amended
sections are also adopted under TWC, §26.345, which provides
the commission authority to develop a regulatory program and
to adopt rules regarding USTs; §26.351, which directs the com-
mission to adopt rules establishing the requirements for taking
corrective action in response to a release from a UST or an AST;
and §26.3573, which allows the commission to use funds from
the PST remediation account to reimburse an eligible owner or
operator or insurer for the expenses of corrective action or to pay
the claim of a contractor hired by an eligible owner or operator
to perform corrective action.

§334.302. General Conditions and Limitations Regarding Reim-
bursement; Assignments.

(a) To be considered for reimbursement under this subchapter,
corrective action must be performed either as provided in subsection
(b) of this section or in response to a release which:

(1) results in contamination which penetrates beyond the
excavation zone of the tank system and which is above action levels
determined by the agency;

(2) is ultimately confirmed by the agency, either before or
after corrective action commences, provided that it shall be the burden
of the person claiming monies under this subchapter to show both that a
release which is eligible for reimbursement occurred and the expenses
claimed are allowable and reimbursable; and

(3) the confirmed release was initially discovered and re-
ported to the agency on or before December 22, 1998.

(b) Subsection (a) of this section does not apply if the correc-
tive action is specifically required by an order of the commission, or
a written request or confirmation by the agency, and the release was
initially discovered and reported to the agency on or before December
22, 1998.

(c) No payments shall be made by the agency under this sub-
chapter for:

(1) the owner/operator contribution described in §334.312
of this title (relating to Owner/Operator Contribution), which the
agency may apportion in the case of multiple claimants as provided in
§334.314(f) of this title (relating to Fund Payment Report);

(2) any expenses for corrective action which exceed $1 mil-
lion per occurrence;

(3) any expenses relating to compensation for bodily injury
or property damage;

(4) any expenses for corrective action incurred for con-
firmed releases initially discovered and reported to the agency after
December 22, 1998;

(5) any expenses related to corrective action performed af-
ter September 1, 2005;

(6) any expenses related to corrective action contained in a
reimbursement claim filed with the agency after March 1, 2006;

(7) any expenses on or after September 1, 2006; or

(8) payments to an owner and/or operator, who acts as his
own prime contractor or consultant, in the form of markup of amounts
paid to subcontractors (see Appendix A Note 1 in "Part 9: Markup"
or in excess of the limitation listed in Note 5 in "Part 1: Professional
Personnel/Labor Rates" and/or in excess of the limitation listed in Note
2 in "Part 8: Report Generation Costs" of §334.560 of this title (relating
to Reimbursable Cost Specifications).

(d) No expenses for which reimbursement is claimed under
this subchapter and no expenses which are to be applied to the
owner/operator contribution shall be subject to reimbursement or
applied to the owner/operator contribution unless the following
conditions have been met.

(1) An application for reimbursement must be filed by the
owner or operator of a petroleum storage tank or his/her duly authorized
agent, as required by §334.304 of this title (relating to Who May File
Application).

(2) Unless otherwise approved by the agency, a certifica-
tion affidavit as provided in the application for reimbursement must be
signed by all of the following: owner or operator of a petroleum stor-
age tank, the application preparer, and the prime contractor and/or the
prime corrective action specialist, as defined in §334.322 of this title
(relating to Subchapter H Definitions).

(3) The application has been filed within the time pre-
scribed in §334.303 of this title (relating to When to File Application).

(4) The person seeking reimbursement must be an eligible
owner or operator, as defined in §334.322 and §334.310 of this title
(relating to Subchapter H Definitions and Requirements for Eligibility,
respectively) or they must be authorized through an assignment by an
eligible owner or eligible operator to receive such payment under sub-
sections (i) - (k) of this section.

(5) The expenses for which reimbursement is sought, and
those which are to be applied to the owner/operator contribution must
be allowable costs, as defined in §334.308 of this title (relating to Al-
lowable Costs and Restrictions on Allowable Costs).
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(6) The allowable costs for which reimbursement is sought
and those which are to be applied to the owner/operator contribution
must be reimbursable, as defined in §334.309 of this title (relating to
Reimbursable Costs).

(7) An application for reimbursement has been filed in ac-
cordance with this subchapter which contains the information required
by this subchapter.

(e) For purposes of this subchapter only, the persons listed in
§334.310 of this title may be eligible owners or operators, provided that
they meet the other criteria prescribed by this subchapter.

(f) All claims for assistance and reimbursement filed under this
subchapter are subject to the availability of funds in the petroleum stor-
age tank remediation fund.

(g) Nothing in this subchapter shall affect the liability or re-
sponsibility of an owner or operator of an underground or aboveground
storage tank to take corrective action in response to a release in accor-
dance with applicable law.

(h) Nothing in this subchapter shall be construed to create an
entitlement to monies in the petroleum storage tank remediation ac-
count or any other fund, and the commission reserves the right to amend
or repeal without limitation any of the provisions of this subchapter, in-
cluding provisions regarding eligibility and allowable costs.

(i) Payment made to persons other than the eligible owner or
operator may only be made subject to subsections (j) and (k) of this
section and may only be made to assignees duly authorized to receive
payment on behalf of an eligible owner or operator except as provided
by §334.306(f) of this title (relating to Form and Contents of Applica-
tion).

(j) Authorization for an assignee to receive payment on behalf
of an eligible owner or operator must be in writing and signed by the el-
igible owner or operator who is requesting payment. The authorization
must clearly describe what funds the assignee is authorized to receive.
If the agency determines that the authorization is not clear as to the dis-
position of funds to which the eligible owner or operator is entitled, the
agency may withhold payment and request written clarification from
the eligible owner or operator. The agency may limit the number of as-
signees who may receive payments for any one occurrence. Notwith-
standing any review made or limitations imposed by the agency under
this section, neither the State of Texas, nor the agency shall be respon-
sible for ensuring that payment is made to the parties as contemplated
by the authorization. It is the responsibility of the eligible owner or op-
erator and the assignee requesting payment to ensure that the agency is
supplied with information sufficient to make the proper payments. The
right to receive payment under this subchapter is not transferable for
any purpose and only the people authorized to receive payment under
this section are entitled to do so.

(k) No payment of funds will be made to any person other than
the eligible owner or operator under this subchapter, except as follows:

(1) the person assigned the right to accept payment on be-
half of an eligible owner or operator. Such assignees are limited to the
following:

(A) a Prime Corrective Action Specialist, properly
registered under Subchapter J of this chapter (relating to Leaking
Petroleum Storage Tank Corrective Action Specialist Registration and
Project Manager Licensing), hired by the owner or operator to perform
corrective action activities at the leaking petroleum storage tank site in
question who also holds a lienhold interest on the real estate or fixture
that is attached to the real estate where the release occurred and on
which the claim for payment is based; or

(B) a person who has insured the owner or operator of
petroleum storage tanks for pollution liability on or after July 17, 1990,
and who has paid claims on that policy for remediation costs for which
the tank owner may be reimbursed under this subchapter; or

(C) any other person who holds legal or equitable title
to the property where the release occurred and on which the claim for
payment is based; and

(2) the type of ownership interest required under paragraph
(1)(A) and (C) of this subsection is an interest in the surface estate of
the property.

§334.306. Form and Contents of Application.
(a) An application for reimbursement filed in accordance with

this subchapter shall be on a form approved or provided by the agency.

(b) The application must contain the following:

(1) the name, address, telephone number, and signature of
all of the following: the applicant, the application preparer, and the
prime contractor and/or prime corrective action specialist required by
§334.302 of this title (relating to General Conditions and Limitations
Regarding Reimbursement), unless otherwise approved by the agency;

(2) the name, address, and telephone number of:

(A) each owner and operator of the tanks;

(B) the facility owner; and

(C) the owner of the land on which the tank system is
located;

(3) the address and zip code of the facility where the release
occurred;

(4) the location of the facility at which the corrective action
was performed or is to be performed, identified with sufficient clarity
and detail to enable a person unfamiliar with the site to locate it and
reach it by automobile;

(5) any information required by the agency under §334.307
of this title (relating to Technical Information Required), if not already
submitted to the agency;

(6) legible copies of contractor and subcontractor invoices
and any other documents required by the executive director to provide
a description of:

(A) any work performed;

(B) who performed the work;

(C) where the work was performed;

(D) the dates the work was performed;

(E) the unit cost, using the same breakdown of individ-
ual activities as are listed in this subchapter and Subchapter M of this
chapter (relating to Reimbursable Cost Specifications for the Petroleum
Storage Tank Reimbursement Program); and

(F) the total amount paid, or ensured to be paid through
the posting of a payment bond;

(7) certification on the designated agency form, either that
the amounts described in §334.309(c) of this title (relating to Reim-
bursable Costs) have been paid in full by the claimant, or have been
ensured to be paid in full though the posting of a payment bond in the
amount not yet paid in full by the claimant. The certification must in-
clude:

(A) for reimbursement(s) to a claimant who is an eligi-
ble owner or operator, or an insurer under §334.302(k)(1)(B) of this

ADOPTED RULES November 12, 2004 29 TexReg 10577



title, a certification as to payment of the claimant’s prime contractor;
or

(B) for reimbursement(s) to a claimant who is an as-
signee contractor described in §334.302(k)(1)(A) of this title, a certifi-
cation as to payment of the claimant’s subcontractors;

(8) if the agency is being requested to honor a reimburse-
ment assignment under §334.302(i) - (k) of this title, the application
must include a complete assignment document as described in
§334.302(i) - (k) of this title;

(9) if any combination of the owner or operator or the per-
sons performing corrective action activities at, or for, the leaking pe-
troleum storage tank site in question are related parties as the term is
defined in §334.322 of this title (relating to Subchapter H Definitions),
the application must contain a full description of all such relationships
including applicable documentation; and

(10) any other information which the agency may reason-
ably require.

(c) An application may be filed at the following times:

(1) after the completion of a phase or pre-approved activity;
or

(2) at points during the corrective action process agreed to
by the agency and the applicant.

(d) The agency may require the applicant to supplement infor-
mation already submitted or return the application if the information is
not sufficient to review the application.

(e) The applicant must update his application with any infor-
mation not yet submitted to the agency before processing or payment
of claims at any stage begins.

(f) A subcontractor may submit information to the agency to
assert a claim that the subcontractor has performed pre-approved work
and has not been fully paid for the work. To be considered for direct
reimbursement by the commission under this subchapter, each of the
following requirements must be met:

(1) the subcontractor requesting to be directly reimbursed
by the agency shall have performed work for a person eligible for re-
imbursement in accordance with §334.310 of this title (relating to Re-
quirements for Eligibility) and performed such work as a subcontractor
to a prime corrective action specialist retained by the eligible owner or
operator;

(2) a Fund Payment Report that contains the charges for
which the subcontractor has not been paid has been issued in accor-
dance with §334.314 of this title (relating to Fund Payment Report);

(3) the prime corrective action specialist has failed to pay
the subcontractor, due to insolvency subject to the limitations of 11
United States Code, §365(e)(1), the amount reflected on the Fund Pay-
ment Report;

(4) the commission has not paid for the work performed in
the Fund Payment Report or the commission has successfully recovered
the money paid for the work performed in the Fund Payment Report in
accordance with §334.318 of this title (relating to Recovery of Costs)
and Texas Water Code, §26.355; and

(5) the subcontractor has filed within 120 days of the effec-
tive date of this subchapter the following:

(A) written notice to the agency of the amounts owed
on each specific Fund Payment Report that the prime corrective action
specialist has failed to pay; and

(B) an affidavit by the subcontractor stating that the
prime corrective action specialist has failed to pay the amount being
requested by the subcontractor.

(g) For purposes of this subchapter, the following are the
phases of corrective action:

(1) initial abatement measures and emergency actions
phase;

(2) preliminary site assessment phase;

(3) comprehensive site assessment phase;

(4) risk assessment and remediation planning phase;

(5) remediation phase;

(6) post-remediation monitoring phase; and

(7) site closure.

§334.309. Reimbursable Costs.

(a) The agency will utilize the reimbursable cost specifica-
tions, as outlined in §334.560 of this title (relating to Reimbursable
Cost Specifications), to evaluate the reimbursability of claims related
to the cleanup of leaking petroleum storage tank sites.

(b) No cost shall be reimbursed unless it is also an allowable
cost under §334.308 of this title (relating to Allowable Costs and Re-
strictions on Allowable Costs).

(c) For reimbursements appropriate to be made under this
subchapter, the amount reimbursed will be the lower of the invoiced
amount or the line-item amount (adjusted for scope of work) for
that activity specified in Subchapter M of this chapter (relating to
Reimbursable Cost Specifications for the Petroleum Storage Tank
Reimbursement Program). An exception to this subsection is made
for items under Subchapter M of this chapter requiring bidding, where
reimbursements requests are processed as described in Subchapter M
of this chapter. For those activities that require pre-approval under
§334.310(f) of this title (relating to Requirements for Eligibility), the
agency may also, at its discretion, limit the amount reimbursed to the
pre-approved amount.

(d) A cost is not reimbursable if a contractor fails to pay its sub-
contractors for subcontracted work or if there is a failure to perform the
work claimed as technically required. The audit of reimbursable costs
is addressed in §§334.530 - 334.535 of this title (relating to Purpose and
Applicability of the Subchapter, Cooperation with Audit; False Sub-
mittals, Payments, Audits, Notice of Overpayment, and Objections to
the Notice of Overpayment and Formal Petition for Hearing).

§334.313. Review of Application.

(a) An application for reimbursement or supplemented appli-
cation filed under this subchapter shall be subject to review by the
agency:

(1) to determine if the information which is required to be
submitted under this subchapter has been filed with the agency, utiliz-
ing the following procedure:

(A) an application submitted will be reviewed by the
staff for completeness. To be considered complete, an application must
contain the following information:

(i) a completed application form, which has been
provided or approved by the agency, containing the information re-
quired under §334.306(a) and (b)(1) - (4) of this title (relating to Form
and Contents of Application);
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(ii) legible copies as required under §334.306(b)(6)
of this title and by certification of payment as required under
§334.306(b) (7) of this title;

(iii) copies of pre-approval documentation and
technical information requested in the application form, provided
or approved by the agency, under §334.306(b)(5) of this title and
§334.307(a) of this title (relating to Technical Information Required);
and

(iv) an Application Checklist, provided with the ap-
plication form, verifying that the applicant and application preparer
have reviewed the application for completeness;

(B) if it is determined that an otherwise complete appli-
cation contains any costs which required prior agency approval prior to
implementation as required by §334.310(f) of this title (relating to Re-
quirements for Eligibility), and such prior approval was not obtained,
the applicant will be notified in a fund payment report that those costs
will not be forwarded for further review until such time as the agency
completes reviews of applications with pre-approved costs as allowed
under subsection (d) of this section;

(C) if it has been determined that an otherwise com-
plete application contains costs for a corrective action activity which
the agency determines to have been performed improperly, the appli-
cant will be notified in a fund payment report that those costs are denied
as not allowable under §334.308(g)(22) of this title (relating to Allow-
able Costs and Restrictions on Allowable Costs); and

(D) the received date of the application is considered to
be the date which the complete application was received by the agency,
or the date which the required additional information was received by
the agency; and

(2) to examine the substance of the application, including,
without limitation:

(A) the cost effectiveness and fiscal merits of the cor-
rective action taken at the facility; and

(B) the technical merits of the corrective action taken at
the facility.

(b) If, during review, the agency determines that additional in-
formation is required to assess the validity of the claim under Subchap-
ters H and M of this chapter (relating to Reimbursement Program; and
Reimbursable Cost Specifications for the Petroleum Storage Tank Re-
imbursement Program), it may either:

(1) require the applicant to provide such additional infor-
mation. Further review of the application will be postponed until such
information is received by the agency. The received date for the com-
plete claim will be considered the date on which the agency received
such additional required information; or

(2) issue the fund payment report, but withhold payment of
those portions of the claim for which additional information has been
requested.

(c) An application for reimbursement or supplemental applica-
tion filed under this subchapter shall be subject to audit by the agency.

(d) The executive director may not consider, process, or pay
a claim for reimbursement for corrective action work begun after
September 1, 1993, and without prior agency approval until all claims
for reimbursement for corrective action work pre-approved by the
agency have been considered, processed, and paid.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406462
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER L. OVERPAYMENT
PREVENTION
30 TAC §§334.530 - 334.535

STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general pol-
icy of the commission by rule; and §26.011, which requires the
commission to control the quality of water by rule. The amended
sections are also adopted under TWC, §26.345, which provides
the commission authority to develop a regulatory program and
to adopt rules regarding USTs; §26.351, which directs the com-
mission to adopt rules establishing the requirements for taking
corrective action in response to a release from a UST or an AST;
and §26.3573, which allows the commission to use funds from
the PST remediation account to reimburse an eligible owner or
operator or insurer for the expenses of corrective action or to pay
the claim of a contractor hired by an eligible owner or operator
to perform corrective action.

§334.531. Cooperation with Audit; False Submittals.

(a) The party who has entered into a contract with the agency
in accordance with this chapter to perform corrective action work, el-
igible owner or operator, and any party who received reimbursement
under §334.302(k) of this title (relating to General Conditions and Lim-
itations Regarding Reimbursement), any Registered Corrective Action
Specialist, and any contractor or subcontractor whose invoices or other
documents are submitted, or are required to be submitted, with the Ap-
plication for Reimbursement shall cooperate fully with any audit or
investigation by the agency regarding the work performed, the costs
charged, and/or amounts paid and shall provide copies of all documents
relating to an audited claim to the agency on request and at no charge.

(b) If the documentation or information requested by the
agency under subsection (a) of this section to support an audited
claim is not provided, the unsupported portion of the claim will be
the subject of a Notice of Overpayment under §334.534 of this title
(relating to Notice of Overpayment).

(c) No person shall knowingly submit false information to the
agency as part of any materials required to be submitted under this
subchapter.

§334.533. Audits.
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(a) Audits of claims and associated documents will be con-
ducted in accordance with auditing standards as provided by Texas Wa-
ter Code, §26.35735. Such audits may occur prior to or after claims
have been paid. Such audits may include an investigation into whether
activities performed and/or the amounts claimed were:

(1) eligible to be paid as provided by Texas Water Code,
§26.3573, and allowable under Subchapters H and M of this chapter
(relating to Reimbursement Program; and Reimbursable Cost Specifi-
cations for the Petroleum Storage Tank Reimbursement Program);

(2) reimbursable under Subchapter H of this chapter,
§334.560 of this title (relating to Reimbursable Cost Specifications),
and §334.309 of this title (relating to Reimbursable Cost) (for work
performed on or after June 6, 1993), or reasonable (for work performed
prior to June 6, 1993); and

(3) actual costs in §334.306(b)(6) of this title (relating to
Form and Contents of Application). For the purposes of this subchap-
ter, actual cost is the actual amount paid for actual work performed, net
of any discounts, offsets, or other reductions to the amount paid. Ac-
tual cost includes associated overhead and reasonable profit.

(b) An audit may also include an investigation into whether,
and by what means, the amounts claimed have been paid in full by
the claimant to the person(s) who actually performed the corrective
action work for the claimed amount. The investigation may include a
review of any and all documents relating to the payment of any amounts
claimed, including those of any subcontractors who performed any of
the corrective action work. Upon conclusion of the audit, any amounts
the audit reveals have not been actually paid to the person(s) performing
the corrective action work, rather than evidenced only by a promise
to pay, must be included in the Notice of Overpayment issued under
§334.534 of this title (relating to Notice of Overpayment).

§334.534. Notice of Overpayment.

(a) If the agency conducts an audit or investigation and con-
cludes that payment of a claim was for an amount which exceeded the
amount provided for under this chapter, the agency shall prepare a no-
tice of overpayment. The notice of overpayment shall briefly summa-
rize the findings of the audit and identify the amounts which were over-
paid. If the executive director determines that the overpayment was the
result of incorrect, incomplete, or inaccurate documentation submitted
by the claimant, then the executive director may include in the notice
of overpayment a charge for the claimant to pay interest, calculated
at New York Prime, plus two points, dating from the date of overpay-
ment by the Texas Commission on Environmental Quality (TCEQ), or
its predecessor agency, to the date of repayment to the TCEQ. Interest
shall be calculated each month using the interest rate determined on the
first business day of each month.

(b) The notice of overpayment will be delivered to the claimant
(either the party who contracted directly with the TCEQ for corrective
action work, the eligible owner or operator, or the party assigned the
reimbursement right under §334.302(i) - (k) of this title (relating to
General Conditions and Limitations Regarding Reimbursements; As-
signments).

(c) Upon receipt of a notice of overpayment, the recipient shall
submit a check returning the amount of overpayment to the TCEQ.

(d) All checks rendered to return overpayments shall be made
out to "The State of Texas-Petroleum Storage Tank Remediation Ac-
count" and mailed to the address specified on the notice of overpay-
ment.

§334.535. Objections to the Notice of Overpayment and Formal Pe-
tition for Hearing.

(a) If any person receiving the notice of overpayment disputes
any portion of the amount to be repaid to the commission, he or she
must, within 30 days of receipt of the notice of overpayment, file a
petition for hearing with the chief clerk in the manner prescribed gen-
erally by this title for filing petitions with the commission and shall
serve a copy of the petition on the executive director.

(b) The petition must assert which funds the party is entitled
to retain, and why such funds represent claims paid under the require-
ments of this chapter. At hearing, the petitioner must prove that the
audited claims or portions of claims were for amounts paid under the
requirements of this chapter.

(c) If a person does not object to a notice of overpayment, in
whole or in part, as prescribed by this section, then all objections to the
notice are waived.

(d) Any amount not specifically disputed in accordance with
this section must be returned within 30 days of receipt of the notice of
overpayment.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406463
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER M. REIMBURSABLE COST
SPECIFICATIONS FOR THE PETROLEUM
STORAGE TANK REIMBURSEMENT
PROGRAM
30 TAC §334.560

(Editor’s Note: In accordance with Government Code, §2002.014,
which permits the omission of material which is "cumbersome,
expensive, or otherwise inexpedient," the figure in 30 TAC §334.560
is not included in the print version of the Texas Register. The figure is
available in the on-line issue of the November 12, 2004, issue of the
Texas Register.)

STATUTORY AUTHORITY

The amendment is adopted under TWC, §5.103, which provides
the commission authority to adopt any rules necessary to carry
out its powers and duties under this code and other laws of this
state and to adopt rules repealing any statement of general ap-
plicability that interprets law or policy; §5.105, which authorizes
the commission to establish and approve all general policy of the
commission by rule; and §26.011, which requires the commis-
sion to control the quality of water by rule. The amended section
is also adopted under TWC, §26.345, which provides the com-
mission authority to develop a regulatory program and to adopt
rules regarding USTs; §26.351, which directs the commission
to adopt rules establishing the requirements for taking correc-
tive action in response to a release from a UST or an AST; and
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§26.3573, which allows the commission to use funds from the
PST remediation account to reimburse an eligible owner or op-
erator or insurer for the expenses of corrective action or to pay
the claim of a contractor hired by an eligible owner or operator
to perform corrective action.

§334.560. Reimbursable Cost Specifications.

The following Reimbursable Cost Specifications for the Petroleum
Storage Tank Reimbursement Program are in effect as of November
18, 2004.
Figure: 30 TAC §334.560

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406464
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Effective date: November 18, 2004
Proposal publication date: April 30, 2004
For further information, please call: (512) 239-0348

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.284

The Comptroller of Public Accounts adopts an amendment to
§3.284, concerning drugs, medicines, medical equipment, and
devices, without changes to the proposed text as published in the
August 6, 2004, issue of the Texas Register (29 TexReg 7647).

The adopted amendment clarifies in subsection (d)(9) that the
exemption provided for intravenous systems is for those systems
used in the treatment of humans. The adopted amendment in
subsection (d)(11)(A) also clarifies and explains the documenta-
tion requirements that sellers must ascertain when an individual
purchases a therapeutic appliance or device under a prescrip-
tion from a licensed practitioner of the healing arts. The other
changes in the adopted amendment are for the purpose of clar-
ity.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code, §151.313.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406495
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: November 21, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
SUBCHAPTER GG. INSURANCE TAX
34 TAC §3.832

The Comptroller of Public Accounts adopts an amendment to
§3.832, concerning assessment for the Office of Public Insur-
ance Counsel (OPIC) under Article 1.35B, Insurance Code, with-
out changes to the proposed text as published in the August 13,
2004, issue of the Texas Register (29 TexReg 7927).

The amendment changes subsection (a) to include county mu-
tual insurance companies for the OPIC assessment (Insurance
Code, §912.002(b)) and subsection (c) to add language for clar-
ity.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code, §111.002 which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Texas Insurance Code,
§912.002(b).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,

2004.

TRD-200406496
Martin Cherry
Chief Deputy General Counsel
Comptroller of Public Accounts
Effective date: November 21, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 475-0387

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS
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CHAPTER 362. DEFINITIONS
40 TAC §362.1

The Texas Board of Occupational Therapy Examiners adopts
amendments to §362.1, concerning Definitions, without changes
to the proposed text as published in the August 6, 2004, issue of
Texas Register (29 TexReg 7660) and will not be republished.

The section was amended to add current clarification of the rules.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 26,

2004.

TRD-200406424
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Effective date: November 15, 2004
Proposal publication date: August 6, 2004
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 3. PUBLIC INFORMATION
SUBCHAPTER B. ACCESS TO OFFICIAL
RECORDS
43 TAC §3.12, §3.13

The Texas Department of Transportation (department) adopts
amendments to §3.12 and §3.13, concerning access to official
records. The amendments to §3.13 are adopted with changes to
the proposed text as published in the August 13, 2004, issue of
the Texas Register (29 TexReg 7954). The amendments to §3.12
are adopted without changes to the proposed text as published
in the August 13, 2004, issue of the Texas Register (29 TexReg
7954) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS

Government Code, §552.230 and §552.262, authorize each
agency to promulgate rules of procedure for the inspection and
copying of public information and to specify the charges the
agency will make. Government Code, §552.262, also provides
that the rules adopted by the Texas Building and Procurement

Commission (TBPC) be used by each agency when determining
charges for providing copies of public information.

TBPC adopted revised costs to copies, codified in Title 1, Texas
Administrative Code, §111.61 et seq., effective February 11,
2004.

Section 3.12(f) is amended to remove the requirement that a
certification regarding repetitious or redundant requests must be
signed by the General Counsel, Director of Public Information, or
the district engineer, or division director. The amendment allows
the department official who is responsible for the information to
sign the certification. Since the number of redundant requests
has increased, this change will facilitate the sending of the certi-
fication letters to the requestors in a more timely manner.

The amendments to §3.13 reflect the charges adopted by TBPC.
The amendments establish charges to recover the full cost of
providing copies of, or access to, public records, and include
charges for new types of media.

Subsection (a) is amended as shown in the revised graphic. The
charge for standard-size paper copies and paper copies pro-
duced on a high-resolution color copier remains the same, but
is clarified to read that the cost is for the side that has recorded
information. A category of specialty paper/media such as mylar
blueline, blueprint, continuous or roll plot, is added at actual cost.
This category covers all specialty paper and so the following spe-
cific categories of paper are deleted: paper copy (11 inches x
17 inches) from microfilmed construction plans, paper copy (22
inches x 34 inches) from original construction plans (copy-flo
continuous print or Xerox 5080 or 2080 print), paper copy (11,
18, 22, 24, or 36 inches wide) of plan, schematic, cross-section
or other roll plot, Vellum copies (11 1/2, 22, 34, or 36 inches wide)
of plan, schematic, cross-section or other roll plot, Diazo prints
(11 inches x 17 inches and 22 inches x 34 inches), Mylar copies
(18, 22, 24, or 36 inches wide) of plan, schematic, cross-section
or other roll plot. The charge for photographic prints is changed
from $3.89 per square foot to actual cost. The size distinctions
of 4mm, 8mm, and 9-track for computer magnetic tape are elim-
inated and the costs ($13.50, $12.00, $11.00 each respectively)
are actual costs. The cost for data cartridges is actual costs in-
stead of the current cost of $17.50 for 2000 series, $20.00 for
3000 series, $25.00 for 6000 series, $35.00 for 9000 series, and
$20.00 for the 600A for each. The cost for a tape cartridge is
actual cost instead of $38.00 for each 25 OMB and $45.00 for
each 525MB. The following additional categories of media are
added: rewritable CD (CD-RW) at $1.00 each, non-rewritable
CD (CD-R) at $1.00 each, JAZ drive and other electronic me-
dia at actual cost. The cost for a digital video disc has been
changed from the proposal. The charge was proposed as $1.00
each. However, this was in error. The TBPC charge is $3.00
each and the department does not have approval from TBPC to
vary this cost.

The computer resource per minute charges are clarified as per
CPU minute for the mainframe or the mid-size/mini and per clock
hour for the client/server, and PC or LAN. The programming
charge is changed from $26.00 per hour to $28.50 per clock hour.

COMMENTS

No comments were received on the proposed amendments.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
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with the authority to establish rules for the conduct of the work
of the department.

CROSS REFERENCE TO STATUTE: Government Code,
§552.230 and §552.262.

§3.13. Cost of Copies of Official Records.

(a) Standard costs. The following table lists charges for copies
and related services.
Figure: 43 TAC §3.13(a)

(b) Personnel and overhead charge. A personnel charge of $15
per hour plus an overhead charge of 20% of the personnel charge will
be added to the costs of any request involving:

(1) more than 50 pages;

(2) copying of information located in two or more buildings
that are not physically connected with each other;

(3) copying of information located in a remote storage fa-
cility;

(4) retrieval of information that is older than five years and
will require more than five hours to make available for inspection; or

(5) retrieval of information that will completely fill six or
more archival boxes and will require more than five hours to make
available for inspection.

(c) Document inspection. If editing of confidential informa-
tion is required in order to obtain access to a record for inspection, the
department may charge for the cost of making copies to edit.

(d) Estimated charges.

(1) If a request will result in the imposition of a charge that
exceeds $40, the department will provide the requestor:

(A) an itemized statement detailing all estimated
charges; and

(B) an identification of any less costly alternative that
is available.

(2) If a less costly alternative is specified, the itemized
statement will inform the requestor of the need to contact the depart-
ment regarding the alternative and will inform the requestor:

(A) that the request will be considered to be automati-
cally withdrawn if the requestor does not, within 10 days of the date of
the notice and in writing, accept the charges or modify the request; and

(B) that the requestor may respond by mail, in person,
by facsimile transmission, or by electronic mail.

(3) If, before the requested information is made available,
it is determined that actual charges will exceed the charges identified in
paragraph (1) of this subsection by 20% or more, the department will
send the requestor an updated itemized statement detailing all estimated
charges that will be imposed.

(4) If an itemized or updated itemized statement is pro-
vided under paragraphs (1) or (3) of this subsection and the requestor
does not accept the estimated charges in writing or modify the request
in writing within 10 days of the date of the notice, the request will be
considered to have been withdrawn by the requestor.

(5) Actual charges will not exceed the estimated charges in
the itemized statement provided under paragraph (1) of this subsection
by more than 20%, or if an updated itemized statement is provided
under paragraph (3) of this subsection, actual charges will not exceed
the estimated charges in the updated itemized statement.

(e) Payment.

(1) Payment of charges is due prior to release of copies of
records.

(2) Upon release of copies of records, the department will
provide to the requestor a statement describing all charges, including
the amount of time required for retrieval and copying, when personnel
and overhead charges are included. The statement will be signed by
an authorized employee with that employee’s name typed or printed
below the signature.

(f) Waiver.

(1) When an employee files an internal employee
grievance, the department will provide copies of relevant records free
of charge to an official party to the proceeding. The department’s
General Counsel will determine which records are relevant under this
subsection.

(2) The department may waive or reduce the fees charged
under subsections (a) and (b) of this section if the executive director,
the district engineer with jurisdiction over the records, or the division
director with jurisdiction over the records determines a waiver to be
in the public interest because providing the records primarily benefits
the general public or because the records can be produced at a minimal
expense to the public.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406472
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: November 18, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER G. CONTRACTOR
SANCTIONS
The Texas Department of Transportation (department) adopts
amendments to §§9.102-9.105, the repeal of §§9.106-9.110,
and new §9.106, concerning contractor sanctions. Sections
9.102-9.105, 9.106, and 9.106-9.110 are adopted without
changes to the proposed text as published in the August 13,
2004, issue of the Texas Register (29 TexReg 7955) and will not
be republished.

EXPLANATION OF ADOPTED AMENDMENTS, REPEALS,
AND NEW SECTION

The department’s contractor sanction rules set forth the circum-
stances under which state highway improvement contractors
may be sanctioned and the procedures that must be followed.
The Texas Transportation Commission (commission) previously
adopted §§9.100-9.110 to specify the process by which the
department will administer and manage contractor sanctions
associated with highway improvement contracts.
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Sections 9.102(a), (b) and (c) are revised to provide the depart-
ment’s executive director the authority to apply sanctions to con-
tractors performing on any highway improvement contracts as
deemed appropriate. At present, the department’s executive di-
rector possesses the authority to issue sanctions associated with
maintenance contracts while the commission issues sanctions
associated with construction contracts. However, §9.17 of this
chapter (relating to Qualification of Bidders) makes no distinction
between maintenance and construction contracts. This revision
will, therefore, better conform to existing contractor prequalifi-
cation requirements and provide uniformity in the application of
sanctions on all highway improvement contracts.

Section 9.103(b) is revised to provide that final orders regarding
sanctions subsequent to the receipt of a petition for a hearing
will be issued by the commission. This revision provides clari-
fication regarding procedures associated with an appeal of the
initial sanction determination rendered by the executive director.

To maintain flexibility in the sanction process, §9.103(c) is added
to afford the commission the authority to reduce, eliminate, or
modify those sanctions that it imposes when it is in the public
interest to do so.

Sections 9.104 is revised to provide conformity with new §9.106
and the repeal of §§9.107-9.110.

Sections 9.105(a) and (b) are revised to afford the executive di-
rector the authority to suspend a contractor in those instances
where the contractor is notified of debarment. This provides con-
formity with the revisions to §9.102(a), (b) and (c).

Section 9.106 is repealed and simultaneously adopted as new
§9.106 to provide four distinct sanction levels applicable to
highway improvement contracts, regardless of the reason for
the sanction. In accordance with revisions to §9.104(d) and
(e), the determination of the appropriate sanction level is at the
discretion of the executive director, including the imposition of
consecutive sanctions in the event of multiple contractor viola-
tions. New §9.106 will serve to further protect the integrity of the
competitive bid process by providing the executive director the
flexibility to impose the appropriate sanction level in instances
of consecutive contractor violations for various reasons.

New §9.106(a) affords the executive director the authority to
issue sanctions and provides conformity with the revisions
to §9.102(a), (b) and (c). In addition, paragraphs (5) and (6)
are added to §9.106(a) to provide that a contractor’s failure to
execute a highway improvement contract after a bid is awarded
or honor a bid guaranty submitted in accordance with §9.14
of this title (relating to Submittal of Proposal) are additional
grounds for contractor sanctions.

As a result of the revisions to §§9.102-9.106, the remaining sec-
tions of this subchapter are no longer needed. Therefore, §9.107
(relating to Failure to Honor a Bid Guaranty), §9.108 (relating to
Failure to Execute a Contract), §9.109 (relating to Notice of De-
barment in Other Jurisdictions), and §9.110 (relating to Perfor-
mance Default) are repealed.

COMMENTS

No comments were received on the proposed amendments, re-
peals and new section.

43 TAC §§9.102 - 9.106

STATUTORY AUTHORITY

The amendments and new section are adopted under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of the
department.

CROSS REFERENCE TO STATUTE: None.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406473
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: November 18, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
43 TAC §§9.106 - 9.110

STATUTORY AUTHORITY The repealed sections are adopted
under Transportation Code, §201.101, which provides the com-
mission with the authority to establish rules for the conduct of the
work of the department.

CROSS REFERENCE TO STATUTE: None.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406474
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: November 18, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 21. RIGHT OF WAY
SUBCHAPTER K. CONTROL OF SIGNS
ALONG RURAL ROADS
43 TAC §21.441

The Texas Department of Transportation (department) adopts
amendments to §21.441, concerning permit for erection of off-
premise sign. The amendments to §21.441 are adopted with-
out changes to the proposed text as published in the August 13,
2004, issue of the Texas Register (29 TexReg 7958) and will not
be republished.

EXPLANATION OF ADOPTED AMENDMENTS

Transportation Code, §394.021, allows outdoor advertisers to
erect off-premise signs on state rural roads if there is a commer-
cial or industrial activity within 800 feet of the sign site. Section
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21.441, the rule implementing Transportation Code, §394.021,
requires that two such activities be within 800 feet of the sign
site. This conflict has caused confusion in enforcing sign regu-
lations statewide. Amending the rule will bring it into conformity
with the statute.

Section 21.441(b)(3)(A) is amended to require that one commer-
cial or industrial activity instead of two be within 800 feet of the
sign site.

COMMENTS

No comments were received on the proposed amendments.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the department and more specifically, Transportation Code,
Chapter 394, which authorizes the department to carry out the
provisions of the those laws governing outdoor advertising on
state rural roads.

CROSS REFERENCE TO STATUTE: Transportation Code,
§394.021.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,

2004.

TRD-200406475
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: November 18, 2004
Proposal publication date: August 13, 2004
For further information, please call: (512) 463-8630

♦ ♦ ♦
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Texas Department of Insurance
Final Action on Rules

EXEMPT FILING NOTIFICATION PURSUANT TO THE IN-
SURANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE
5.96 ADOPTION OF NEW AND/OR ADJUSTED 2003 and 2004
MODEL PRIVATE PASSENGER AUTOMOBILE PHYSICAL
DAMAGE RATING SYMBOLS FOR THE TEXAS AUTOMOBILE
RULES AND RATING MANUAL

The Commissioner of Insurance adopts amendments proposed by Staff
to the Texas Automobile Rules and Rating Manual (the Manual). The
amendments consist of new and/or adjusted 2003 and 2004 model Pri-
vate Passenger Automobile Physical Damage Rating Symbols and re-
vised identification information. Staff’s petition (Ref. No. A-0904-
15-I) was published in the September 24, 2004 issue of the Texas Reg-
ister (29 TexReg 9209).

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the 2003 and 2004 model year of the

listed vehicles. The amendments as adopted by the Commissioner of
Insurance are shown in exhibits on file with the Chief Clerk under Ref.
No. A-0904-15-I, which are incorporated by reference into Commis-
sioner’s Order No. 04-1051.

The Commissioner of Insurance has jurisdiction over this matter pur-
suant to Insurance Code Articles 5.10, 5.96, 5.98 and 5.101.

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the Manual is amended as described herein, and the amendments
are adopted to become effective on the 60th day after publication of the
notification of the Commissioner’s action in the Texas Register.

TRD-200406574
Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: November 2, 2004

♦ ♦ ♦

EXEMPT FILINGS November 12, 2004 29 TexReg 10587



Proposed Rule Review
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners proposes to review Chap-
ter 166 (§§166.1-166.6), concerning Physician Registration, pursuant
to the Texas Government Code, §2001.039.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed review may be submitted to Colleen Klein,
P.O. Box 2018, Austin, Texas 78768-2018.

TRD-200406571
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: November 2, 2004

♦ ♦ ♦
Adopted Rule Review
Texas Public Finance Authority

Title 34, Part 10

The Texas Public Finance Authority adopts the review of Chapters
221 and 225, pursuant to the requirements of Government Code,
§2001.039. Notice of the proposed rule review was published in the
August 6, 2004, issue of the Texas Register (29 TexReg 7743).

No comments were received concerning the proposed rule review.

The Authority has completed the review of Chapters 221 and 225 and
has determined that the reasons for adopting the chapters continue
to exist. However, certain sections of Chapter 221 and all sections
of Chapter 225 require revisions. Proposed amendments to §§221.2,
221.3, 221.6, and 225.1, 225.3, 225.5, and 225.7 are published in the
Proposed Rules section of this issue of the Texas Register.

This concludes the review of Chapters 221 and 225.

TRD-200406476
Kimberly Edwards
Executive Director
Texas Public Finance Authority
Filed: October 29, 2004

♦ ♦ ♦
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Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by fed-
eral law, the public is given an opportunity to comment on the consis-
tency of proposed activities in the coastal zone undertaken or autho-
rized by federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and
506.41, the public comment period for these activities extends 30 days
from the date published on the Coastal Coordination Council web site.
Requests for federal consistency review were deemed administratively
complete for the following project(s) during the period of October 21,
2004, through October 28, 2004. The public comment period for these
projects will close at 5:00 p.m. on November 12, 2004.

FEDERAL AGENCY ACTIONS:

Applicant: Texas Gulf & Harbor, Ltd.; Location: The project is lo-
cated adjacent to Corpus Christi Bay and State Highway 361, approx-
imately 3 miles south of Port Aransas, Nueces County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled: Port
Aransas, Texas. Approximate UTM Coordinates in NAD 27 (meters):
Zone 14; Easting: 684538 (POB) & 686904 (POE); Northing: 3071258
(POB) & 3074676 (POE). Project Description: The applicant proposes
to develop an approximate 835-acre tract of land for a destination resort
complex that will include residential housing, retail establishments, a
marina, channels and a golf course. The proposed work will result in
the filling of 16.9 acres of jurisdictional areas, maintenance dredging
of an entrance channel, and the excavation of 46.3 acres of jurisdic-
tional areas and the conversion of 78.7 acres of uplands into manmade
canals, channels and expansion of the existing basin. CCC Project
No.: 05-0013-F1; Type of Application: U.S.A.C.E. permit applica-
tion #23357 is being evaluated under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act (33
U.S.C.A. §1344). Note: The consistency review for this project may
be conducted by the Texas Commission on Environmental Quality un-
der §401 of the Clean Water Act.

Applicant: Karam Ali Mohammed; Location: The project is located
in wetlands adjacent to Dickinson Bayou, at the intersection of 146
and Avenue R, in San Leon, Texas. The project can be located on the
U.S.G.S. quadrangle map entitled: Texas City, Texas. Approximate
UTM Coordinates in NAD 27 (meters): Zone 15; Easting: 307980;
Northing: 3262070. Project Description: The applicant requests an
After-the-Fact Permit application for the mechanized land clearing and
discharge of fill material into 1.35 acres of wetlands on a 15-acre tract
to develop a commercial development. The fill material that was placed
outside of the 1.35-acre project site will be removed and the area will
be restored to pre-existing conditions. To compensate for the impacts
to 1.35 acres of wetlands, the applicant will construct 2.70 acres of wet-
lands from adjacent uplands. The applicant will excavate uplands to the
elevation of the existing marsh and allow the site to revegetate naturally.

Standard monitoring and success criteria will be incorporated into the
mitigation plan. CCC Project No.: 05-0023-F1; Type of Application:
U.S.A.C.E. permit application #23331 is being evaluated under §404
of the Clean Water Act (33 U.S.C.A. §1344). Note: The consistency
review for this project may be conducted by the Texas Commission on
Environmental Quality under §401 of the Clean Water Act.

Applicant: M&M Development Company; Location: The project is
located in waters of the U.S., including wetlands adjacent to and within
Dickinson Bayou, on a 49-acre tract, on Hughes Road approximately
0.7 mile east of Interstate 45, in Galveston County, Texas. The project
can be located on the U.S.G.S. quadrangle map entitled: Dickinson,
Texas. Approximate UTM Coordinates in NAD 27 (meters): Zone 15;
Easting: 300005; Northing: 3260062. Project Description: The ap-
plicant requests an After-the-Fact permit to retain fill material placed
into 2.017 acres of gilgai wetlands, 0.86 acre of an open water tribu-
tary, and 0.13 acre of fringe wetlands located along Dickinson Bayou.
Additionally, the applicant proposes to excavate 0.251 acre of open wa-
ter in Dickinson Bayou. The project purpose is to construct a residen-
tial subdivision, including in-line vegetated detention basins, called the
Reserves. The detention basins will be constructed by excavating 0.86
acre of an unnamed tributary to Dickinson Bayou and adjacent uplands.
The basins will be graded to create 1.93 acre of open water areas, 1.15
acre of wetland fringe, and 1.21 acre of riparian buffer. The applicant
proposes to retain the fill material placed in 2.017 acre of adjacent wet-
lands to develop the subdivision. These wetlands are gilgai-type so
the acreage was estimated based on the percent. Along the Dickinson
Bayou shoreline, the applicant proposes to retain fill material placed
in 0.21 acre of fringe wetlands located within a small cove. Addition-
ally, the applicant proposes to construct a bulkhead around the cove
and excavate 0.251 acre of open water to allow for boat access. To
compensate for the impacts to 3.26 acres of waters of the U.S., the ap-
plicant proposes an onsite compensatory mitigation plan and an offsite
preservation mitigation plan. The applicant will construct 1.15 acre of
freshwater fringe wetlands and 1.21 acre of riparian buffer within the
Reserves. Additionally, the applicant proposes to construct a bulkhead
in uplands along the Dickinson Bayou shoreline. The 5-foot transition
between the bulkhead and the bayou will be excavated to create 0.14
acre of tidal wetlands along the shoreline. The applicant will also en-
hance 0.30 acre of riparian area along the east side of the cove. The ap-
plicant’s offsite mitigation plan involves the preservation of a 9.59-acre
forested tract adjacent to Dickinson Bayou. A conservation easement
on the property will be established and held by an approved land trust.
CCC Project No.: 05-0024-F1 Type of Application: U.S.A.C.E. per-
mit application #23567 is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Wa-
ter Act (33 U.S.C.A. §1344). Note: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality under §401 of the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
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Further information on the applications listed above may be obtained
from Ms. Gwen Spriggs, Council Administrative Coordinator, Coastal
Coordination Council, P.O. Box 12873, Austin, Texas 78711-2873,
or gwen.spriggs@glo.state.tx.us. Comments should be sent to Ms.
Spriggs at the above address or by fax at 512/475-0680.

TRD-200406585
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: November 3, 2004

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Revision to Plan of Operation

Texas Treasury Safekeeping Trust Company Plan of Operation

Plan of Operation: Pursuant to Chapter 404, Subchapter G,
§404.103(g), Texas Government Code, the Texas Treasury Safekeep-
ing Trust Company (Trust Company) has developed and adopted
a revised Plan of Operation for the purchase of certain goods and
services using best value methods. Pursuant to §404.103(g), the
Trust Company shall make all purchases of goods and services using
purchasing methods that ensure the best value to the Trust Company
and its participants.

Copies: On November 12, 2004, the Trust Company
(agency 930) made the complete revised Plan of Operation
available electronically on the Texas Marketplace,
http://esbd/tbpc.state.tx.us/1380/sagency.cfm. Hard copies of the Plan
of Operation may also be requested from the contact named in the
paragraph below.

Questions: Questions concerning the revised Plan of Operation may
be submitted via facsimile or e-mail to Pamela Smith, Deputy Gen-
eral Counsel for Contracts, General Counsel Division, Comptroller of
Public Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774;
facsimile: (512) 475-0973; e-mail: pamela.smith@cpa.state.tx.us. On
December 15, 2004 or as soon thereafter as practical, the Trust Com-
pany shall post on the Texas Marketplace answers to written questions
concerning the Plan of Operation that are received via such facsimile
or e-mail before 5:00 pm, CZT, December 13, 2004.

TRD-200406599
Pamela Smith
Deputy General Counsel, Contracts
Comptroller of Public Accounts
Filed: November 3, 2004

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 11/08/04 -- 11/14/04 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 11/08/04 -- 11/14/04 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200406573
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: November 2, 2004

♦ ♦ ♦
East Texas Council of Governments
Request for Proposals

The East Texas Council of Governments (ETCOG), as administrative
unit for the East Texas Workforce Development Board, is soliciting pro-
posals for increasing the quality of child care in the East Texas Work-
force Development Area (WDA).

The total funds available are $100,000. Counties that comprise the
East Texas WDA are Anderson, Camp, Cherokee, Gregg, Harrison,
Henderson, Marion, Panola, Rains, Rusk, Smith, Upshur, Van Zandt,
and Wood.

Funds will be awarded to community agencies, including child care
providers and educational institutions, for innovative projects that will
enhance, improve and increase the quality of direct child care provided
to the children in this region. The proposer is encouraged to use their
own initiative and creativity to propose methods to enhance the quality
of infant, toddler and school age child care in addition to the services
required by the Board. Significant consideration will be given to pro-
posals that are designed to provide services or activities to the broadest
range and/or largest number of child care providers in the region.

Requests for Proposals will not be released prior to October 28, 2004.
The anticipated deadline for receipt of proposals will be November 23,
2004.

Persons or organizations wanting to receive a Request for Pro-
posals (RFP) package should request by letter, email or by fax.
Request letters should be addressed to Paul Macaluso, Regional
Planner, Workforce Development Programs, East Texas Council of
Governments, 3800 Stone Road, Kilgore, Texas 75662 or email to
paul.macaluso@twc.state.tx.us or fax at 903-983-1440, Attention:
Paul Macaluso.

Questions concerning the RFP process should be addressed by email
or fax to Gary Allen, Section Chief, Planning and Board Support
or Paul Macaluso, Regional Planner at gary.allen@twc.state.tx.us or
paul.macaluso@twc.state.tx.us or fax at 903-983-1440.

TRD-200406447
Glynn Knight
Executive Director
East Texas Council of Governments
Filed: October 27, 2004

♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of District Petition

Notices mailed October 27, 2004

TCEQ Internal Control No. 07132004-D01; Airport/288 Associates
Limited (Petitioner) filed a petition for creation of Harris County Mu-
nicipal Utility District No. 404 (District) with the Texas Commission
on Environmental Quality (TCEQ). The petition was filed pursuant
to Article XVI, Section 59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
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Code Chapter 293; and the procedural rules of the TCEQ. The peti-
tion states that: (1) the Petitioner is the owner of a majority in value
of the land to be included in the proposed District; (2) there is only
one lienholder, Old Standard Life Insurance Company, on the prop-
erty to be included in the proposed District; (3) the proposed District
will contain approximately 209.636 acres located within Harris County,
Texas; and (4) the proposed District is within the corporate limits of
the City of Houston, Texas, and is not within the corporate limits or
extraterritorial jurisdiction of any other city, town or village in Texas.
The Petitioner has provided the TCEQ with a certificate evidencing
the consent of Old Standard Life Insurance Company to the creation
of the proposed District. By Ordinance No. 2004-349, effective May
4, 2004, the City of Houston, Texas, gave its consent to the creation
of the proposed District. The petition further states that the proposed
District will: (1) purchase, construct, acquire, provide, maintain, re-
pair, improve, and operate a waterworks and sanitary sewer system for
residential, industrial and commercial purposes; (2) construct, acquire,
improve, extend, maintain, and operate works, improvements, facili-
ties, plants, equipment, and appliances helpful or necessary to provide
more adequate drainage for the property in the proposed District; and
(3) control, abate and amend local storm waters or other harmful ex-
cesses of water, as more particularly described in an engineer’s report
filed simultaneously with the filing of the petition; and (4) purchase,
construct, acquire, improve, maintain, and operate additional facilities,
systems, plants, park and recreational facilities, roadway system and
a fire department and fire-fighting services and enterprises consistent
with the purposes for which the District is created and permitted under
State law. According to the petition, the Petitioners have conducted a
preliminary investigation to determine the cost of the project, and from
the information available at the time, the cost of the project is estimated
to be approximately $8,512,000.

TCEQ Internal Control No. 10042004-D16; Wynne/Jackson West
Tract LP (Petitioner) filed a petition for Kaufman County Municipal
Utility District No. 2 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was filed pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
Code Chapter 293; and the procedural rules of the TCEQ. The petition
states that: (1) the Petitioner is the owner of a majority in value of the
land to be included in the proposed District; (2) there is one lienholder,
West Foundation, on the property to be included in the proposed
District; (3) the proposed District will contain approximately 314.329
acres located within Kaufman County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Dallas,
Texas. The Petitioner has also provided the TCEQ with a certificate
evidencing the consent of West Foundation to the creation of the
proposed District. By Resolution No. 04-2332, effective August 11,
2004, the City of Dallas gave its consent to the creation of the proposed
District. The petition further states that the proposed District will:
(1) purchase, construct, acquire, maintain and operate a waterworks
and sanitary sewer system for residential and commercial purposes;
(2) construct, acquire, improve, extend, maintain and operate works,
improvements, facilities, plants, equipment and appliances helpful or
necessary to provide more adequate drainage for the property in the
proposed District; (3) control, abate and amend local storm waters or
other harmful excesses of waters, as more particularly described in an
engineer’s report filed simultaneously with the filing of the petition;
and (4) purchase, construct, acquire, improve, maintain, and operate
any additional facilities, systems, plants and enterprises consistent
with the purposes for which the District is created. According to the
petition, the Petitioners estimate that the cost of the project will be
approximately $16,770,000.

TCEQ Internal Control No. 10042004-D17; Wynne/Jackson West
Tract LP (Petitioner) filed a petition for Kaufman County Municipal
Utility District No. 3 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was filed pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
Code Chapter 293; and the procedural rules of the TCEQ. The petition
states that: (1) the Petitioner is the owner of a majority in value of the
land to be included in the proposed District; (2) there is one lienholder,
West Foundation, on the property to be included in the proposed
District; (3) the proposed District will contain approximately 279.667
acres located within Kaufman County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Dallas,
Texas. The Petitioner has also provided the TCEQ with a certificate
evidencing the consent of West Foundation to the creation of the
proposed District. By Resolution No. 04-2332, effective August 11,
2004, the City of Dallas gave its consent to the creation of the proposed
District. The petition further states that the proposed District will:
(1) purchase, construct, acquire, maintain and operate a waterworks
and sanitary sewer system for residential and commercial purposes;
(2) construct, acquire, improve, extend, maintain and operate works,
improvements, facilities, plants, equipment and appliances helpful or
necessary to provide more adequate drainage for the property in the
proposed District; (3) control, abate and amend local storm waters or
other harmful excesses of waters, as more particularly described in an
engineer’s report filed simultaneously with the filing of the petition;
and (4) purchase, construct, acquire, improve, maintain, and operate
any additional facilities, systems, plants and enterprises consistent
with the purposes for which the District is created. According to the
petition, the Petitioners estimate that the cost of the project will be
approximately $10,280,000.

TCEQ Internal Control No. 10042004-D18; Wynne/Jackson West
Tract LP (Petitioner) filed a petition for Kaufman County Municipal
Utility District No. 4 (District) with the Texas Commission on
Environmental Quality (TCEQ). The petition was filed pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas;
Chapters 49 and 54 of the Texas Water Code; 30 Texas Administrative
Code Chapter 293; and the procedural rules of the TCEQ. The petition
states that: (1) the Petitioner is the owner of a majority in value of the
land to be included in the proposed District; (2) there is one lienholder,
West Foundation, on the property to be included in the proposed
District; (3) the proposed District will contain approximately 331.588
acres located within Kaufman County, Texas; and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Dallas,
Texas. The Petitioner has also provided the TCEQ with a certificate
evidencing the consent of West Foundation to the creation of the
proposed District. By Resolution No. 04-2332, effective August 11,
2004, the City of Dallas gave its consent to the creation of the proposed
District. The petition further states that the proposed District will:
(1) purchase, construct, acquire, maintain and operate a waterworks
and sanitary sewer system for residential and commercial purposes;
(2) construct, acquire, improve, extend, maintain and operate works,
improvements, facilities, plants, equipment and appliances helpful or
necessary to provide more adequate drainage for the property in the
proposed District; (3) control, abate and amend local storm waters or
other harmful excesses of waters, as more particularly described in an
engineer’s report filed simultaneously with the filing of the petition;
and (4) purchase, construct, acquire, improve, maintain, and operate
any additional facilities, systems, plants and enterprises consistent
with the purposes for which the District is created. According to the
petition, the Petitioners estimate that the cost of the project will be
approximately $13,190,000.

INFORMATION SECTION
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The TCEQ may grant a contested case hearing on a petition if a written
hearing request is filed within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for a group or association, an official rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition which would satisfy
your concerns. Requests for a contested case hearing must be submit-
ted in writing to the Office of the Chief Clerk at the address provided
in the information section below.

The Executive Director may approve a petition unless a written request
for a contested case hearing is filed within 30 days after the newspaper
publication of the notice. If a hearing request is filed, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.

TRD-200406588
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 3, 2004

♦ ♦ ♦
Notice of Public Hearing--30 TAC Chapter 37, Financial
Assurance, and Chapter 337, Dry Cleaner Environmental
Response

The Texas Commission on Environmental Quality will conduct a public
hearing to receive testimony concerning revisions to 30 TAC Chapter
37, concerning Financial Assurance, new Subchapter W, Financial As-
surance for Dry Cleaning Facilities, and new Chapter 337, Dry Cleaner
Environmental Response, under the requirements of Texas Health and
Safety Code, §382.017 and Texas Government Code, Subchapter B,
Chapter 2001.

The purpose of the proposed rules is to implement House Bill (HB)
1366, 78th Legislature, 2003. HB 1366 amends the Texas Health and
Safety Code (THSC) by adding a new Chapter 374. HB 1366 requires
rules to be adopted that are necessary to administer and enforce the
new chapter. Specifically, these proposed rules set forth procedures for
administering and enforcing THSC, §374.105, which requires owners
of certain dry cleaning facilities to furnish a bond or other financial
assurance to the commission.

A public hearing on this proposal will be held in Austin on December 6,
2004 at 10:00 a.m. at the Texas Commission on Environmental Qual-
ity in Building E, Room 201S, located at 12100 Park 35 Circle. The
hearing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open discussion
during the hearing; however, an agency staff member will be available

to discuss the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Lola Brown, MC 205, Office of
Environmental Policy, Analysis, and Assessment, Texas Commis-
sion on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or by fax to (512) 239-4808. All comments should
reference Rule Project Number 2003-047-337-WS. Comments
must be received by 5:00 p.m., December 13, 2004. Copies of the
proposed rules can be obtained from the commission’s Web site at
http://www.tnrcc.state.tx.us/oprd/rules/propadop.html. For further
information, please contact Michael Bame, Policy and Regulations
Division, (512) 239-5658.

TRD-200406459
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: October 29, 2004

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of October 26,
2004 through October 29, 2004.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE

TOWN OF BAYSIDE has applied for a renewal of TPDES Permit No.
WQ0013892001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 64,200 gallons per
day. The facility is located between Autry Road and Vega Road ap-
proximately 1.1 miles southwest of the intersection of 3rd Street and
State Route 136 in Refugio County, Texas.

CMH PARKS INC. has applied for a renewal of TPDES Permit No.
12849-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 75,000 gallons per day. The
facility is located approximately 1.0 mile north of the intersection of
Farm-to- Market Road 518 and Suburban Gardens Road and approx-
imately 2.3 miles west-northwest of the City of Pearland in Brazoria
County, Texas.

EOLA WATER SUPPLY CORPORATION has applied for a major
amendment to Permit No. 14053-001 to authorize a decrease in the
monitoring frequency for Biochemical Oxygen Demand (5-day) from
once/week to once/month. The current permit authorizes the disposal
of treated domestic wastewater at a daily average flow not to exceed
25,000 gallons per day via evaporation with a total surface area of 8.18
acres and a total capacity of 8.18 acre-feet for storage which will re-
main the same. This permit will not authorize a discharge of pollutants
into waters in the State. The facility and disposal site are located ap-
proximately 600 feet north of State Highway 765 and approximately
2,000 feet northeast of the intersection of State Highway 765 and State
Highway 381 in Concho County, Texas.
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FAULKEY GULLY MUNICIPAL UTILITY DISTRICT has applied
for a major amendment to TPDES Permit No. 11832-001 to autho-
rize an increase in the discharge of treated domestic wastewater from a
daily average flow not to exceed 950,000 gallons per day to an annual
average flow not to exceed 1,420,000 gallons per day. The proposed
amendment requests to lower the existing permitted flow from 950,000
gallons per day to 900,000 gallons per day. The application also in-
cludes a request for a temporary variance to the existing water quality
standards to allow time for the TNRCC to adopt a site specific standard
for Faulkey Gully in Segment No. 1009 for incorporation into 30 TAC
§§307.10 Appendix D. The variance would authorize a three-year pe-
riod in which the Commission will consider a recommended site spe-
cific standard for Faulkey Gully and determine whether to adopt the
standard or require the existing water quality standards to remain in
effect. The facility is located at 15503 Hermitage Oak, north of Mal-
comson Road and west of Farm- to-Market Road 149 in Harris County,
Texas.

FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT 116 c/o
Allen, Boone & Humphries, L.L.P. has applied for a renewal of TPDES
Permit No. 13976-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 500,000 gal-
lons per day. The facility is located along the west side of Crabb River
Road approximately 4,200 feet south of U.S. Highway 59 in Fort Bend
County, Texas.

CITY OF FULSHEAR has applied for a major amendment to TPDES
Permit No. WQ0013314001 to authorize an increase in the discharge
of treated domestic wastewater from a daily average flow not to exceed
75,000 gallons per day to a daily average flow not to exceed 100,000
gallons per day. The facility is located on a tract of land bounded by
Farm to Market Road 1093 and Sante Fe Pacific Railway, approxi-
mately 1,000 feet west southwest of the intersection of Farm to Market
Road 1093 and Farm to Market Road 359, in the City of Fulshear in
Fort Bend County, Texas. are high aquatic life uses, public water sup-
ply and contact recreation.

MATAGORDA COUNTY WATER CONTROL AND IMPROVE-
MENT DISTRICT NO. 6 has applied for a renewal of TPDES Permit
No. 10663-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 193,000 gallons
per day. The facility is located approximately 3000 feet east of the
intersection of State Highway 35 and Farm-to-Market Road 2540 in
Matagorda County, Texas.

MCMULLEN COUNTY WATER CONTROL AND IMPROVE-
MENT DISTRICT NO. 1 AND MCMULLEN COUNTY have applied
for a renewal of TCEQ Permit No. 13543-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 96,000 gallons per day. The facility is located adjacent
to the west side of State Highway 16 and immediately south of the
intersection of State Highway 16 and Farm-to-Market Road 72 in
McMullen County, Texas.

THE SALVATION ARMY has applied for a major amendment to
TCEQ Permit No. 13904-001 to authorize the discharge of treated
domestic wastewater at a daily average flow not to exceed 50,000
gallons per day. The proposed amendment requests to dispose portion
of the effluent via evaporation and use the water of Lake Whaley, a
receiving body of water, for irrigation. The current permit authorizes
the discharge of treated domestic wastewater at a daily average flow
not to exceed 150,000 gallons per day via evaporation. The facility is
located on the southern portion of Camp Hoblitzelle, approximately
1.5 miles south of the intersection of Farm-to-Market Road 875 and
Farm-to-Market Road 685, south of the town of Midlothian in Ellis
County, Texas.

SCHENECTADY INTERNATIONAL INC. which operates an alkyl
phenol/petrochemical plant, has applied for a major amendment to
TPDES Permit No. WQ0001961000 to authorize the discharge of
wastewater from the production of 2, 4 xylenol via Outfall 101 and to
authorize less stringent effluent limitations for pH at Outfall 101. The
current permit authorizes the discharge of utility wastewater, storm
water run off, and previously monitored effluents (monitored at Outfall
101) at a daily average flow not to exceed 1,400,000 gallons per day
via Outfall 001; and process wastewater and storm water at a daily
average flow not to exceed 100,000 gallons per day via Outfall 101.

THE CITY OF SEMINOLE has applied for a renewal of TPDES Per-
mit No. 10278-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 900,000 gallons per
day. This application was submitted to the TCEQ on July 15, 2004.
The facility is located adjacent to and south of U.S. Highway 180, ap-
proximately 1.5 miles east of the intersection of U.S. Highways 180
and 385 in Gaines County, Texas.

SILVERLEAF RESORTS INC. has applied for a renewal of TPDES
Permit No. 13417-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 200,000 gallons
per day. The facility is located approximately 0.5 mile northwest of the
intersection of League Line Road and White Oak Drive on Lake Con-
roe in Montgomery County, Texas.

SOUTH CENTRAL CALHOUN COUNTY WATER CONTROL
AND IMPROVEMENT DISTRICT NO. 1 has applied for a renewal
of TPDES Permit No. 13774-001, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
75,000 gallons per day. The facility is located 0.8 mile northeast of
the intersection of State Highway 316 and Farm-to- Market Road
2760 on the south corner of the intersection of Blackburn Avenue
Bay/Chocolate Bay in Calhoun County, Texas.

TOWER OAK BEND WATER SUPPLY CORPORATION has applied
for a renewal of TPDES Permit No. 11986-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not to
exceed 50,000 gallons per day. The facility is located approximately
one mile east of Jones Road and 1,000 feet north of Cypress-North
Houston Road in Harris County, Texas.

UNITED STATES DEPARTMENT OF AGRICULTURE has applied
for a renewal of TPDES Permit No. 12263-005, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 19,525 gallons per day. This application was submitted to
the TCEQ on June 16, 2004. The facility is located in the Angelina
National Forest, approximately 5.8 miles southeast of the intersection
of State Highway 63 and Farm-to-Market Road 2743 near the Caney
Creek Recreation Area, on the north side of Forest Service Road 336
and approximately 1,000 feet from Sam Rayburn Reservoir in Angelina
County, Texas.

TRD-200406587
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 3, 2004

♦ ♦ ♦
Notice of Water Rights Application

Notices mailed October 28 through November 2, 2004.

CERTIFICATE OF ADJUDICATION NO. 14-5476; The Lower Col-
orado River Authority (LCRA), P.O. Box 220, Austin, Texas, 78767-
0220, seeks an extension of time for commencement and completion
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of construction of a reservoir authorized by Certificate of Adjudica-
tion No. 14-5476, pursuant to Texas Water Code 11.145, and Texas
Commission on Environmental Quality Rules 30 Texas Administrative
Code (TAC) 295.1, et seq. Certificate of Adjudication No. 14-5476 au-
thorizes the owner to maintain two existing dams and reservoirs on the
Colorado River, Colorado River Basin, in Matagorda County for indus-
trial (hydroelectric generation) and agricultural (irrigation) purposes.
Lane City Dam has a capacity of 305 acre-feet. With the modifications
that have already been completed, Bay City Dam now has a capacity of
1,560 acre-feet. The Certificate included a requirement that the modi-
fications of Bay City Dam were to commence by November 18, 1994,
and be completed by November 20, 1995. There were subsequently
two extensions of time for completion issued by the TCEQ authoriz-
ing additional time to complete modifications to the Bay City Dam,
with the currently authorized completion date of August 20, 2004. The
LCRA seeks to extend the deadline to complete the remaining modi-
fication to add hydroelectric generating facilities to the Bay City Dam
and repairs to September 1, 2009. The applicant has indicated that they
require this time extension in order to ensure that they are able to make
a final determination of the cost- effectiveness of adding the hydroelec-
tric-generating facilities to the Bay City Dam and using the electricity
either in its irrigation districts or to serve its wholesale load in Central
Texas. All costs involved cannot be verified until the Public Utilities
Commission and the Electric Reliability Council of Texas determine
the value of the electric output of the Bay City Dam. Review and ap-
proval of the rules determining said value is expected to conclude by
November 2005, after which time the LCRA will be able to review the
cost-effectiveness of the Bay City Dam hydroelectric facilities. The
commission will review the application as submitted by the applicant
and may or may not grant the application as requested. The application
was received on August 12, 2004, and additional fees and information
were received on October 4, 2004. The application was determined
to be administratively complete and filed with the Office of the Chief
Clerk on October 7, 2004. Written public comments and requests for a
public meeting should be received in the Office of Chief Clerk, at the
address provided in the information section below, within 30 days of
the date of newspaper publication of the notice.

WATER USE PERMIT NO. 5259; Public Utilities Board of
Brownsville, P.O. Box 3270, Brownsville, Texas 78523-3270, appli-
cant, seeks an extension of time for commencement and completion
of construction of a dam and reservoir authorized by Water Use
Permit No. 5279, pursuant to Texas Water Code (TWC) 11.145,
and Texas Commission on Environmental Quality Rules 30 Texas
Administrative Code (TAC) 295.1, et seq. Water Use Permit No. 5259
authorizes the Permittee to construct and maintain a dam creating a
reservoir on the Rio Grande and impound therein not to exceed 6,000
acre-feet of water. Permittee is also authorized to divert and use water
from the storage in the reservoir pursuant to its existing water rights
authorized by Certificate of Adjudication No. 23-865 and Water Use
Permit No. 1838 (Application No. 1980). The permit included time
limitations that construction of the dam and reservoir commence by
September 29, 2002 and be completed by September 29, 2005. There
was an extension of time granted by order dated September 9, 2002
to commence construction by September 29, 2004 and complete
construction by September 29, 2007. Applicant seeks to extend the
time limitations to commence construction by September 29, 2007
and to complete construction by September 29, 2009. The applicant
has indicated that it requires a time extension in order to obtain both
federal and international authorizations and approval for the project.
These approvals have taken more time than was anticipated. The
Commission will review the application as submitted by the applicant
and may or may not grant the application as requested. The application
was received on September 24, 2004. The application was determined

to be administratively complete and filed with the Office of the Chief
Clerk on October 7, 2004. Written public comments and requests for
a public meeting should be received in the Office of Chief Clerk, at
the address provided in the information section below, within 30 days
of the date of newspaper publication of the notice.

PROPOSED PERMIT NO. 5848; Arkema, Inc. (Sulfox Process Unit),
P.O. Box 1427, Beaumont, Texas, 77704-1427, has applied to the Texas
Commission on Environmental Quality (TCEQ) for a Temporary Water
Use Permit pursuant to Texas Water Code 11.138, and Texas Commis-
sion on Environmental Quality Rules 30 TAC 295.1, et seq. Applicant
seeks a temporary water use permit to divert and use not to exceed 800
acre-feet of water within a period of one year from an oxbow, tributary
to the Neches River, Neches River Basin located in the vicinity of 2810
Gulf States Road, approximately 9 miles north of the town of Neder-
land, Texas, at Latitude 30.058 N, Longitude 92.057 W, at a maximum
diversion rate of 4.456 cfs (2,000 gpm) for industrial purposes in Jeffer-
son County. The Commission will review the application as submitted
by the applicant and may or may not grant the application as requested.
The application was received on June 1, 2004. Additional information
and fees were received on August 4 and September 3, 2004. The appli-
cation was declared administratively complete and filed with the Office
of the Chief Clerk on September 14, 2004. Written public comments
and requests for a public meeting should be received in the Office of
Chief Clerk, at the address provided in the information section below,
by November 23, 2004.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.

TRD-200406586
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: November 3, 2004

♦ ♦ ♦
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Department of Family and Protective Services
Request for Proposal--Community Based Child Abuse
Prevention (formerly known as Community Based Family
Resource and Support Program)

The Texas Department of Family and Protective Services (DFPS), Di-
vision of Prevention and Early Intervention, is soliciting proposals for
Community Based Child Abuse Prevention services. DFPS antici-
pates funding between five and seven contracts under this procure-
ment. The Request for Proposal (RFP) will be released on or about
November 2, 2004, and will be posted on the State Internet Site at
http://www.marketplace.state.tx.us/ on the date of its release.

Brief Description of Services: The purpose of this RFP is to solicit
contractors who will create, develop, and maintain Community Part-
nerships for Strengthening Families.

The intent of this procurement is to purchase services that are compre-
hensive, collaborative, innovative, and capable of affecting substantial
change at the community level. It calls for the meaningful participation
of parents and community members in the design, implementation, and
evaluation of programs and services related to child abuse prevention.

Eligible Offerors: Eligible offerors include private nonprofit and
for-profit corporations, cities, counties, state agencies/entities, partner-
ships, and individuals. Historically Underutilized Businesses (HUBs),
Minority Businesses and Women’s Enterprises, and Small Businesses
are encouraged to apply.

Deadline for Proposals, Term of Contract, and Amount of Award:
Proposals will be due November 24, 2004, at 12 Noon. It is antici-
pated that the maximum available funds for services purchased under
this RFP for the contract period of January 1, 2005, through August

31, 2005, will be $1,395,175. DFPS anticipates funding between five
and seven contracts under this procurement. Offerors may apply for an
eight- month prorated reimbursable funding amount between $75,000
and $115,000.

Limitations: The funding allocated for the contract resulting from this
RFP is dependent on Legislative appropriation. Funding is not guaran-
teed at the maximum level, or at any level. DFPS reserves the right to
reject any and all offers received in response to this RFP and to cancel
this RFP if it is deemed in the best interest of DFPS. DFPS also reserves
the right to re-procure this service.

If no acceptable responses are received, or no contract is entered into
as a result of this procurement, DFPS reserves the right to procure by
non-competitive means in accordance with the law but without further
notice to potential vendors.

Contact Person: Potential offerors may obtain a copy of the RFP on
or about November 2, 2004. It is preferred that requests for the RFP be
submitted in writing (by mail or fax) to: Sundee McKnight; Mail Code
Y-956; Texas Department of Family and Protective Services; P.O. Box
149030; Austin, Texas 78714-9030; Fax: 512-821-4767.

TRD-200406579
Gerry Williams
Acting General Counsel
Department of Family and Protective Services
Filed: November 2, 2004

♦ ♦ ♦
Department of State Health Services
Licensing Actions for Radioactive Materials

IN ADDITION November 12, 2004 29 TexReg 10605



29 TexReg 10606 November 12, 2004 Texas Register



IN ADDITION November 12, 2004 29 TexReg 10607



29 TexReg 10608 November 12, 2004 Texas Register



IN ADDITION November 12, 2004 29 TexReg 10609



TRD-200406594
Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Notice of Agreed Order with Oilfield Prolog Services, Inc.

On October 19, 2004, the Radiation Program Officer, Department of
State Health Services (department), approved the settlement agreement
between the department and Oilfield Prolog Services, Inc. (licensee-
L01828) of Denver City. The license was required to pay $1,000 in
administrative penalties assessed for violations of 25 Texas Adminis-
trative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for public
inspection at the Texas Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200406592
Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Notice of Agreed Order with the Jackson County Hospital
District

On November 1, 2004, the Radiation Program Officer, Department of
State Health Services (department), approved the settlement agreement
between the department and Jackson County Hospital District (reg-
istrant-M00539-000) of Edna. A total administrative penalty in the

amount of $11,000 was assessed the registrant for violations of 25
Texas Administrative Code, Chapter 289. Of the total administrative
penalty, $6,000 will be probated for a period of one year, and will be
forgiven if the registrant complies with additional settlement agreement
requirements.

A copy of all relevant material is available, by appointment, for public
inspection at the Texas Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200406589
Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on American Institute of
Orthopaedic and Sport Medicine

Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to American Institute of Orthopaedic and Sport
Medicine (registrant-R06886-000) of Arlington. A total penalty of
$14,000 is proposed to be assessed the registrant for alleged violations
of 25 Texas Administrative Code, Chapter 289.

A copy of all relevant material is available, by appointment, for public
inspection at the Texas Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200406593

29 TexReg 10610 November 12, 2004 Texas Register



Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Central Testing Company,
Inc.

Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Central Testing Company, Inc. (unlicensed) of
Sulphur, Louisiana. A total penalty of $4,000 is proposed to be as-
sessed the company for alleged violations of 25 Texas Administrative
Code, Chapter 289.

A copy of all relevant material is available, by appointment, for public
inspection at the Texas Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200406590
Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Hill Country Health
Centers, Inc., dba Dripping Springs Chiropractic Center

Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Hill Country Health Centers, Inc., dba Drip-
ping Springs Chiropractic Center (registrant-R17871-000) of Dripping
Springs. A total penalty of $5,000 is proposed to be assessed the regis-
trant for alleged violations of 25 Texas Administrative Code, Chapter
289.

A copy of all relevant material is available, by appointment, for public
inspection at the Texas Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200406591
Cathy Campbell
Director, Legal Services
Department of State Health Services
Filed: November 3, 2004

♦ ♦ ♦
Texas Health and Human Services Commission
Public Notice

The Health and Human Services Commission, State Medicaid Office,
has received approval from the Centers for Medicare and Medicaid Ser-
vices to amend the Title XIX Medical Assistance Plan by Transmittal
Number 04-19, Amendment Number 683.

This amendment modifies the consumer directed services requirement
for spending funds on attendant compensation from the funds available
to the client for purchasing services. This change makes the spending
requirement for consumer directed services for Primary Home Care the

same as the spending requirement for Primary Home Care as approved
in Attachment 4.19-B Page 6(e), section (6)(A). This amendment re-
vises page 6(f) of Attachment 4.19-B. The effective date of the amend-
ment will be September 01, 2004.

If additional information is needed, please contact Arnulfo
Gomez by telephone at (512) 491-1166 or by E-mail at ar-
nulfo.gomez@hhsc.state.tx.us.

TRD-200406489
Steve Aragón
Chief Counsel
Texas Health and Human Services Commission
Filed: November 1, 2004

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Request for Proposal Uniform Physical Condition Standards

I. SUMMARY.

The Texas Department of Housing and Community Affairs (TDHCA)
has issued a Request for Proposal (RFP) for Uniform Physical Con-
dition Standards. TDHCA has identified the need for Uniform Physi-
cal Condition Standards inspections for Housing Tax Credit properties.
The inspector must demonstrate qualifications and experience in one or
more areas that are listed in the RFP.

Proposals must be received at TDHCA no later than, 4:00 p.m. on
December 1, 2004. For a copy of the RFP contact Patricia Murphy at
(512) 475-3140.

TRD-200406598
Edwina Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: November 3, 2004

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application for admission to the State of Texas by MILWAUKEE
SAFEGUARD INSURANCE COMPANY, a foreign fire and/or
casualty. The home office is in Brookfield, Wisconsin.

Application for admission to the State of Texas by UNITED CAPITAL
TITLE INSURANCE COMPANY, a foreign title company. The home
office is in Los Angeles, California.

Application to change the name of FEDERAL KEMPER LIFE AS-
SURANCE COMPANY to CHASE INSURANCE LIFE AND AN-
NUITY COMPANY, a foreign life, accident and/or health company.
The home office is in Elgin, Illinois.

Application to change the name of ZURICH LIFE INSURANCE
COMPANY OF AMERICA to CHASE INSURANCE LIFE COM-
PANY, a foreign life, accident and/or health company. The home
office is in Elgin, Illinois.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas, 78701, within 20 days after this notice is
published in the Texas Register.

TRD-200406595
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Gene C. Jarmon
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: November 3, 2004

♦ ♦ ♦
Legislative Budget Board
Tax Relief Amendment Implementation--Limit on Growth of
Certain State Appropriations

Legal References

Article VIII, Sec. 22(a), Texas Constitution, approved by the voters in
November 1978, states that: In no biennium shall the rate of growth of
appropriations from state tax revenues not dedicated by this constitu-
tion exceed the estimated rate of growth of the state’s economy. The
legislature shall provide by general law procedures to implement this
subsection.

This provision does not alter, amend, or repeal Article III, Section 49a,
of the Texas Constitution, the well known "pay-as-you-go" provision.

To implement this provision of the Texas Constitution, the Sixty-sixth
Legislature enacted Article 9, Chapter 302, Laws 1979 (Tex. Govern-
ment Code Ann., Sec. 316) which placed with the Legislative Bud-
get Board the responsibility for initial approval of a limitation on the
growth of certain state appropriations. A part of the procedure for ap-
proving the limitation is set forth in Sections 316.003 and 316.004 as
follows: Sec. 316.003. Before the Legislative Budget Board approves
the items of information required by Section 316.002, the board shall
publish in the Texas Register the proposed items of information and a
description of the methodology and sources used in the calculations.
Sec. 316.004. Not later than December 1 of each even-numbered year,
the Legislative Budget Board shall hold a public hearing to solicit tes-
timony regarding the proposed items of information and the methodol-
ogy used in making the calculations required by Section 316.002.

The items of information mentioned above are identified as follows in
Section 316.002:

(1) the estimated rate of growth of the state’s economy from the current
biennium to the next biennium;

(2) the level of appropriations for the current biennium from state tax
revenues not dedicated by the constitution; and

(3) the amount of state tax revenues not dedicated by the constitution
that could be appropriated for the next biennium within the limit estab-
lished by the estimated rate of growth of the state’s economy.

In this memorandum, each item of information is taken up in the order
listed above.

Estimated Rate of Growth of the State’s Economy

A definition of the "estimated rate of growth of the state’s economy" is
set forth in paragraph (b) of Section 316.002 in the following words:

(b) Except as provided by Subsection (c), the board shall determine
the estimated rate of growth of the state’s economy by dividing the
estimated Texas total personal income for the next biennium by the es-
timated Texas total personal income for the current biennium. Using
standard statistical methods, the board shall make the estimate by pro-
jecting through the biennium the estimated Texas total personal income
reported by the United States Department of Commerce or its succes-
sor in function.

(c) If a more comprehensive definition of the rate of growth of the
state’s economy is developed and is approved by the committee es-
tablished by Section 316.005, the board may use that definition in cal-
culating the limit on appropriations.

The Commerce Department’s Bureau of Economic Analysis defines
state personal income as follows: the income received by persons from
all sources, that is, from participation in production, from both govern-
ment and business transfer payments, and from government interest.
Personal income is the sum of wage and salary disbursements, sup-
plements to wages and salaries, proprietors’ income, rental income of
persons, personal dividend income, personal interest income and trans-
fer payments, less personal contributions for social insurance.

Table 1 displays the Commerce Department’s personal income account
for Texas for calendar year 2003. The largest component of Texas per-
sonal income is wage and salary disbursements, estimated at $360.5
billion during calendar 2003. Salary and wage disbursements are added
with supplements to wages and salaries, primarily employer contribu-
tions to private pensions and welfare funds, and proprietors’ income to
arrive at total earnings by place of work. Texas total earnings by place
of work reached an estimated $531.6 billion in calendar year 2003.

In deriving Texas total personal income, two adjustments are made to
total earnings by place of work. Personal contributions for social in-
surance contributions, principally social security payroll taxes paid by
employees and self-employed, are deducted. A place-of-residence ad-
justment is also made to reflect the earnings of workers who cross state
borders to live or work. Dividends, interest and rent income are then
added, along with transfer payments. The major types of transfer pay-
ments include social security, various retirement and unemployment
insurance benefits, welfare, and disability and health insurance pay-
ments. Texas total personal income is estimated to be $668.5 billion
for calendar year 2003.

The U.S. Department of Commerce reports personal income estimates
by calendar quarter and year. Since the state’s fiscal year begins on
September 1 and ends August 31, an adjustment is required to present
these data on a biennial basis. The Legislative Budget Board uses the
data for the first three calendar quarters of a year plus the fourth quarter
of the preceding year to represent the state’s fiscal year. A biennium is
the sum of two fiscal years. The historical record of the rate of growth
in Texas personal income for the past fifteen completed biennia using
the most recent data published by the U.S. Department of Commerce
is shown in Table 2.

Forecasting Texas Personal Income

In reviewing standard statistical techniques for forecasting or project-
ing Texas personal income, the Legislative Budget Board has obtained
the latest economic forecasts from the following sources listed alpha-
betically: (1) Texas Comptroller of Public Accounts, (2) Economy.com
(formerly Regional Financial Associates), (3) Global Insight (formerly
DRI-WEFA), (4) University of North Texas Center for Economic De-
velopment & Research, and (5) Perryman Group. These forecasts are
based on econometric models developed and maintained by the fore-
casting services listed.

While each forecasting service brings its own approach to the develop-
ment of economic projections, there are several characteristics common
to the econometric models from which the Texas total personal income
estimates are derived. First, each assumes that the U.S. economy is the
driving force behind Texas economic activity. As a result, forecasts
of U.S. economic variables are needed to drive each model. Secondly,
each of the econometric models is structural in nature, representing
certain assumptions about the structure of the Texas economy, consis-
tent with economic theory. Structural models normally entail detailed
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modeling of key sectors of the state’s economy, followed by statisti-
cal testing to establish relationships with other sectors of the economy.
Previous memoranda published on the constitutional limit include more
detailed discussion of the forecasting methods used. See the follow-
ing issues of the Texas Register : (5 TexReg 4272), (7 TexReg 3727),
(9 TexReg 5219), (11 TexReg 4590), (13 TexReg 4599), (15 TexReg
6876), (17 TexReg 7702), (19 TexReg 9053), (21 TexReg 10919), (23
TexReg 11472), (25 TexReg 11735), and (27 TexReg 10977).

Table 3 details the Texas personal income growth rates of the various
forecasting services for the 2006-07 biennium over the 2004-05 bien-
nium. These forecasts range from 1.1226 or 12.26 percent to 1.1316 or
13.16 percent.

Table 4 briefly outlines the sources and dates for the Texas personal
income growth rates presented in Table 3.

The personal income growth rates shown in Table 3 or any more re-
cent forecasts will be presented to the Legislative Budget Board for its
consideration in adopting this item of information. The Board is not
limited to one or any combination of the growth rates shown in adopt-
ing a Texas personal income growth rate for the 2006-07 biennium.

Appropriations from State Tax Revenue Not Dedicated by the Con-
stitution - 2004-05 Biennium

The amount of appropriations from state tax revenue not dedicated by
the Constitution in the 2004-05 biennium, the base biennium, is the
second item of information to be determined by the Legislative Budget
Board. As of November 3, 2004 the staff estimates this amount to be
$46,834,691,177. This item multiplied by the estimated rate of growth
of Texas personal income from the 2004-05 biennium to the 2006-07
biennium produces the limitation on appropriations for the 2006-07
biennium under Article VIII, Section 22, of the Texas Constitution.

Calculating the 2006-07 Limitation

The limitation on appropriations of state tax revenue not dedicated by
the State Constitution in the 2006-07 biennium may be illustrated by
selecting a growth rate and applying it to the 2004-05 appropriations
base. This is shown in Table 5, using the lowest and highest growth
rates shown in Table 3. Depending on which personal income growth
rate is adopted, current estimates suggest a limitation on 2006-07 bien-
nial appropriations from non-dedicated state taxes ranging from $52.6
billion to $53.0 billion.

Method of Calculating the 2004-05 Appropriations from State Tax
Revenue Not Dedicated by the Constitution

As stated above, LBB staff estimates the amount of appropriations from
state tax revenue not dedicated by the Constitution in the 2004-05 bi-
ennium to be $46,834,691,177. This section details the sources of in-
formation used in this calculation.

Total appropriations for the 2004-05 biennium include those in
the General Appropriations Act, House Bill No. 1 (H.B. 1), Sev-
enty-eighth Legislature, plus any additional appropriations made in
legislation passed by the Seventy- eighth Legislature for the 2004-05
biennium. Any subsequent appropriations made by the Seventy-ninth
Legislature for the 2004-05 biennium would also be included in total
appropriations.

Section I of Table 6 shows for general revenue related funds the to-
tal amount of appropriations, the amount financed from constitution-
ally dedicated tax revenue, from non-tax revenue and the remainder--
the amount financed from tax revenue not dedicated by the Constitu-
tion--which is the amount subject to the limitation. General revenue
related funds include the General Revenue Fund as well as the Avail-
able School Fund, State Textbook Fund and Foundation School Fund.

The Game, Fish and Water Safety Account also receives tax revenue
not dedicated by the Constitution, which is also included in the calcu-
lation of the limitation.

I. General Revenue Related Funds

A. Appropriations are classified in this table as the following: (1) "Es-
timated to be" line item appropriations and (2) all other line item ap-
propriations.

1. "Estimated to Be" Line Item Appropriations: Each of these items
under the subheading "estimated-to-be" may change under certain cir-
cumstances. For purposes of this calculation, most fiscal year 2004
amounts are based on actual 2004 expenditures. Amounts for fiscal
year 2005 are taken from H.B. 1, Seventy-eighth Legislature.

2. As calculated in Table 7, the amount shown for "All Other Line
Items" is the difference between total appropriations and the items
listed separately as "estimated to be appropriations." General revenue
related appropriations in Table 7 are from H.B. 1, Seventy- eighth
Legislature. Adjustments were made to reflect the Governor’s
vetoes, appropriations from the Emergency Stabilization Fund and
appropriations made during special sessions.

B. Source of Funding - General Revenue Related: Table 6, Part B shows
that of the $58,601,936,475 of general revenue related fund appropria-
tions, $46,786,843,677 is subject to the limitation because it is financed
from state tax revenue not dedicated by the Constitution. By subtract-
ing the appropriations financed from the known sources listed in items
one through 8 from the total of $58,601,936,475 it can be established
that appropriations totaling $52,316,453,920 remain to be financed.
(See item 9 in Table 6, Part B.)

Dedicated state tax revenues deposited into general revenue related
funds are estimated to total $2,426,681,927 during the 2004-05 bi-
ennium. Appropriations from general revenue related funds financed
from non-tax revenue are estimated at $9,388,410,870 for the 2004-05
biennium. (See third column of Table 6, Part B.)

General revenue related fund appropriations to be financed from non-
dedicated tax revenue are shown in column four of Table 6, Part B. This
amount totals $46,786,843,677 for the 2004-05 biennium.

II. Other Taxes Outside of General Revenue-Related Funds

The state imposes a sales tax and a motor vehicles sales tax pursuant to
S.B. 5 of the Seventy-seventh Legislative Session that is deposited into
the Emissions Reduction Plan Account. The state imposes a sales and
use tax on boats and boat motors, of which 95 percent is deposited into
the General Revenue Fund and the remaining five percent is deposited
into the Game, Fish and Water Safety Account. The state also imposes
taxes on the sale of fireworks that is deposited into the Rural Volunteer
Fire Department Account.

The revenue from these accounts is included as appropriations from tax
revenue not dedicated by the Constitution. These amounts are based on
actual 2004 revenues and estimated 2005 tax collections.

Grand Total

A grand total of $58,649,783,974 in 2004-05 biennial appropriations
is included in this analysis. Of this amount, $2,426,681,927 is
financed out of taxes dedicated by the State Constitution. Another
$9,388,410,870 is financed out of non-tax revenue. The remaining
$46,834,691,177 is financed out of tax revenue not dedicated by the
State Constitution. This amount serves as a base for calculating the
limitation on 2006-07 biennial appropriations from non-dedicated state
taxes, as required by Art. VIII, Section 22, of the Texas Constitution.
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TRD-200406576
John O’Brien
Deputy Director
Legislative Budget Board
Filed: November 2, 2004

♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 531 "$35,000 Crossword"

1.0 Name and Style of Game.

A. The name of Instant Game No. 531 is "$35,000 CROSSWORD".
The play style is "key symbol match with a prize legend".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 531 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 531.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y,
Z, and ?.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the ticket. There is a four
(4) digit security number which will be boxed and placed randomly
within the Serial Number. The remaining nine (9) digits of the Serial
Number are the Validation Number. The Serial Number is positioned
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beneath the bottom row of play data in the scratched-off play area. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $100 or $500.

I. High-Tier Prize - A prize of $5,000 or $35,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (531), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 531-0000001-001.

L. Pack - A pack of "$35,000 CROSSWORD" Instant Game tickets
contain 125 tickets, which are packed in plastic shrink-wrapping and
fanfolded in pages of one (1). Ticket 001 will be shown on the front
of the pack; the back of ticket 125 will be revealed on the back of the
pack. Every other book will reverse i.e., the back of ticket 001 will be
shown on the front of the pack and the front of ticket 125 will be shown
on the back of the pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$35,000 CROSSWORD" Instant Game No. 531 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "$35,000 CROSSWORD" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 139 (one
hundred thirty-nine) possible play symbols. The player must scratch
off all 18 (eighteen) boxed squares in the YOUR LETTERS to reveal
18 play symbol letters; then scratch the corresponding letters found in
the CROSSWORD puzzle grid play area. If a player scratches at least
three (3) complete "words" in the CROSSWORD puzzle grid play area,
the player will win the corresponding prize indicated in the prize leg-
end. For each of the 18 play symbol letters revealed in YOUR LET-
TERS play area, the player must reveal the identical key play symbol
letter in the CROSSWORD puzzle grid play area. Letters combined to
form a complete "word" must appear in an unbroken horizontal (left
to right) sequence or vertical (top to bottom) sequence of letters within
the CROSSWORD puzzle grid. Only letters within the CROSSWORD
puzzle grid that are matched with the YOUR LETTERS can be used to
form a complete "word". The three (3) small letters outside the squares
in the YOUR LETTERS area are for validation purposes and cannot
be used to play CROSSWORD. In the CROSSWORD puzzle grid, ev-
ery lettered square within an unbroken horizontal or vertical sequence
must be matched with the YOUR LETTERS to be considered a com-
plete "word". Words within a word are not eligible for a prize. For
example, all the YOUR LETTERS play symbols S, T, O, N, E, must be
revealed for this to count as one complete "word". TON, ONE or any
other portion of the sequence of STONE would not count as a com-
plete "word". A complete "word" must contain at least three letters.
Letters combined to form a complete "word" must appear in an unbro-
ken horizontal or vertical sequence of letters in the CROSSWORD. To

form a complete word, an unbroken sequence of letters cannot be inter-
rupted by a block space. Any other words contained within a complete
word are not added or counted for purposes of the prize legend. Ev-
ery single letter in the vertical or horizontal unbroken sequence must:
(a) be one of the 18 larger outlined play symbols letters revealed in the
play area YOUR LETTERS, and (b) be included to form a complete
"word". The possible complete words for this ticket are contained in
the CROSSWORD play area. Each possible complete word must con-
sist of three (3) or more letters and occupy an entire word space. Play-
ers must match all of the play symbol letters to the identical key play
symbols in a possible complete word in order to complete the word.
If the letters revealed form three (3) or more complete words each of
which occupy a complete word space on the CROSSWORD play area,
the player will win the corresponding prize shown in the prize legend
for forming that number of complete words. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. One hundred thirty-nine (139) possible Play Symbols must appear
under the latex overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have 139 (one
hundred thirty-nine) possible Play Symbols under the latex overprint
on the front portion of the ticket, exactly one Serial Number, exactly
one Retailer Validation Code, and exactly one Pack-Ticket Number on
the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 139 (one hundred thirty-nine) possible Play Symbols
must be exactly one of those described in Section 1.2.C of these Game
Procedures.
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17. Each of the 139 (one hundred thirty-nine) possible Play Symbols
on the ticket must be printed in the Symbol font and must correspond
precisely to the artwork on file at the Texas Lottery; the ticket Serial
Numbers must be printed in the Serial font and must correspond pre-
cisely to the artwork on file at the Texas Lottery; and the Pack-Ticket
Number must be printed in the Pack-Ticket Number font and must cor-
respond precisely to the artwork on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. Adjacent tickets in a pack will not have identical patterns.

C. Each ticket consists of a Your Letters area and one Crossword Puzzle
Grid.

D. The Crossword Puzzle Grid will be formatted with at least 1000
configurations (i.e. puzzle layouts not including words).

E. All Crossword Puzzle Grid configurations will be formatted within
a grid that contains 11 spaces (height) by 11 spaces (width).

F. Each word will appear only once per ticket on the Crossword Puzzle
Grid.

G. Each letter will only appear once per ticket in the YOUR LETTERS
play area.

H. Each Crossword Puzzle Grid will contain the following: a) 4 sets of
3 - letter words b) 5 sets of 4 - letter words c) 3 sets of 5 - letter words d)
3 sets of 6 - letter words e) 1 set of 7 - letter words f) 2 sets of 8 - letter
words g) 1 set of 9 - letter words. h) 19 words per puzzle per ticket.

I. There will be a minimum of three (3) vowels in the YOUR LETTERS
play area.

J. The length of words found in the Crossword Puzzle Grid will range
from 3-9 letters.

K. Only words from the approved word list will appear in the Cross-
word Puzzle Grid.

L. None of the prohibited words (see attached list) will appear horizon-
tally (in either direction), vertically, (in either direction) or diagonally
(in either direction) in the Crossword Puzzle Grid play area.

M. You will never find a word horizontally (in either direction), ver-
tically (in either direction) or diagonally (in either direction) in the

YOUR LETTERS play area that matches a word in the Crossword Puz-
zle Grid.

N. Each Crossword Puzzle Grid will have a maximum number of dif-
ferent grid formations with respect to other constraints. That is, for
identically formatted Crossword puzzles (i.e. the same grid), all "ap-
proved words" will appear in every logical (i.e. 3 letter word = 3 letter
space) position, with regards to limitations caused by the actual letters
contained in each word (i.e. will not place the word ZOO in a position
that causes an intersecting word to require the second letter to be "Z",
when in fact, there are no approved words with a "Z" in the second let-
ter position).

O. No one (1) letter, with the exception of vowels, will appear more
than nine (9) times in the Crossword Puzzle grid.

P. No ticket will match eleven (11) words or more.

Q. Each ticket may only win one (1) prize.

R. Three (3) to ten (10) completed words will be revealed as per the
prize structure.

S. All non-winning tickets will contain: a) One (1) completed word
approximately 20% of the time b) Two (2) completed words approxi-
mately 80% of the time.

T. NON-WINNING TICKETS: Sixteen (16) to eighteen (18) YOUR
LETTERS will open at least one (1) letter in the Crossword Puzzle
Grid.

U. NON-WINNING TICKETS: At least 15% of tickets will open at
least one (1) letter in the Crossword Puzzle Grid with all 18 letters.

V. NON-WINNING TICKETS 100% of the tickets will have at least
five (5) words as a near-win. A near win is defined as a word with
all letters less one (1) revealed in the Crossword Puzzle Grid. (For
example, using the word EYE and EAGLE. If missing the letter "E"
these words would be considered a near-win).

2.3 Procedure for Claiming Prizes.

A. To claim a "$35,000 CROSSWORD" Instant Game prize of $3.00,
$5.00, $10.00, $20.00, $100, or $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $100 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "$35,000 CROSSWORD" Instant Game prize of $5,000
or $35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.
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C. As an alternative method of claiming a "$35,000 CROSSWORD" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$35,000

CROSSWORD" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "$35,000 CROSSWORD" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
6,960,000 tickets in the Instant Game No. 531. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 531 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 531, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.
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TRD-200406578
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: November 2, 2004

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.215

Notice is given to the public of the filing on October 26, 2004, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long fun incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.215. The applicant will file the LRIC study on
or around November 5, 2004

Docket Title and Number: Application of Verizon Southwest for Trans-
parent LAN Service (TLS) Access Link Aggregation (ALA) Pursuant
to P.U.C. Substantive Rule §26.215, Docket Number 30362.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 30362. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should be filed at the
Public Utility Commission of Texas, by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
30362.

TRD-200406486
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Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: October 29, 2004

♦ ♦ ♦
Notice of Petition for Waiver of Denial of Request for NXX
Code

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of a petition on October 27, 2004, for waiver of denial
by the North American Numbering Plan Administrator (NANPA) Pool-
ing Administrator (PA) of Verizon Wireless’ (Verizon Wireless) request
for numbering resources in the Laredo and Longview rate centers.

Docket Title and Number: Petition of Verizon Wireless for Review
of Pooling Administrator’s Denial of Application for Numbering Re-
sources. Docket Number 30367.

The Application: Verizon Wireless submitted an application to the
Pooling Administrator (PA) for numbering resources in the Laredo and
Longview rate center. The PA denied the request based on the grounds
that Verizon did not meet the month-to-exhaust and number utilization
criteria established by the Federal Communications Commission.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than November 19, 2004. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136 or toll free at 1-800-735-2989. All
comments should reference Docket Number 30367.

TRD-200406482
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: October 29, 2004

♦ ♦ ♦
Texas Department of Transportation
Notice of Availability--Final Environmental Impact Statement

Pursuant to Title 43 Texas Administrative Code §2.43(e)(5)(F), the
Texas Department of Transportation (department) is advising the public
of the availability of the approved final environmental impact statement
(FEIS) for the proposed construction of State Highway (SH) 121, from
Interstate Highway (IH) 30 to Farm-to-Market Road (FM) 1187 in Tar-
rant County. The proposed project is being developed jointly with the
North Texas Tollway Authority (NTTA) and the Federal Highway Ad-
ministration (FHWA).

The proposed project is approximately 15 miles in length and is planned
to be a controlled-access divided highway. NTTA is planning to con-
struct an approximately 8 mile portion of the project between IH 30
and Dirks Rd./ Altamesa Boulevard as a tolled facility. The depart-
ment is planning to construct the interchanges at IH 30 and IH 20 and
the remaining approximately 7 mile portion of the project from Dirks
Road/ Altamesa Boulevard to FM 1187. This approximately 7 mile
portion of the project is planned to ultimately become a tolled facil-
ity. The project is planned for 6 lanes from IH 30 to IH 20 and 4 lanes
from IH 20 to FM 1187. The minimum right-of-way width require-
ment is 220 feet. The purpose of the proposed project is to improve
regional mobility, increase people and goods carrying capacity, and al-
leviate further overburdening of the local transportation system. The

social, economic, and environmental impacts of the proposed project
have been analyzed in the FEIS.

A total of five build alternatives, in addition to the no-build alterna-
tive, were evaluated in the FEIS for this proposed project. The five
build alternatives are referred to as alternatives A, B, C, D, and C/A.
Because of existing land use and land use plan development patterns
within the proposed project area, the proposed build alternatives are
essentially confined to the same horizontal alignment with the vertical
profile varying among the alternatives. Because the build alternatives
share the same basic horizontal alignment, implementing any of them
would result in similar environmental consequences. The major differ-
ences among the build alternatives is that if Alternative B or D were
implemented, potential impacts to cultural resources could occur and
implementation of Alternative A would result in more single family
housing displacements than the other alternatives. Because environ-
mental consequences of implementing any of the build alternatives are
similar, the information gained during the comment phase of the draft
environmental impact statement public hearing was a valuable compo-
nent in determining the recommended alternative. The recommended
alternative which meets the purpose and need of the proposed project
while incorporating public input has been determined to be the C/A al-
ternative.

Copies of the FEIS are available for review at the following locations:
Texas Department of Transportation, Fort Worth District Office,
located at 2501 S.W. Loop at McCart Street, Fort Worth, Texas 76133
(mailing address P.O. Box 6868 Fort Worth, Texas 76115-0868).
Copies of the FEIS may be reviewed at the City of Fort Worth, located
at 1000 Throckmorton Street, Fort Worth, Texas 76102; the NCTCOG
Headquarters, located at Center Point Two, 2nd floor, 616 Six Flags
Drive, Arlington, Texas 76011; the NTTA Headquarters, located at
5900 West Plano Parkway, Plano, Texas, 75093, and the City of Fort
Worth Central Library, located at 300 W. 3rd Street, Fort Worth, Texas,
76102. The FEIS may also be obtained on the department’s homepage
via the internet at www.dot.state.tx.us. Select ’Transportation Studies’
on the homepage to obtain the FEIS.

Copies of the FEIS may be obtained for the cost of actual reproduc-
tion. Comments should be sent to Texas Department of Transportation,
SH 121 FEIS, Fort Worth District Office, P.O. Box 6868, Fort Worth,
Texas 76115-0868. Comments must be received or postmarked before
December 31, 2004.

TRD-200406572
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: November 2, 2004

♦ ♦ ♦
University of Houston
Notice of Amended Request for Proposal

In compliance with Chapter 2254, Texas Government Code, the Uni-
versity of Houston furnishes this notice of amended request for pro-
posal originally published in the November 5, 2004 issue of the Texas
Register. The University of Houston seeks proposals from a firm to
provide debt collection services for collecting unpaid student accounts.
The University invites firms with demonstrated expertise, experience,
and success in collecting unpaid student accounts to submit compre-
hensive responses to this request for proposal. Interested parties are
invited to express their interest and describe their capabilities on or be-
fore December 5, 2004.
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The term of the contract is to be for a four (4) year period beginning
on or about April 1, 2005 and ending April 30, 2009, subject to one
(1) year renewal option. Further technical information can be obtained
from Gene Gillis at 713.743.5886. All proposals must be specific and
must be responsive to the criteria set forth in this request.

SCOPE OF WORK: The firm that is selected for award will assume re-
sponsibility for all of the following, without limitation: (a) collecting
Accounts referred by the University; (b) complying with all federal and
state law and regulations and Board of Regents and University policies
and procedures applicable to collection of Accounts and to confiden-
tiality of student information; (c) monitoring all acts and/or omissions
related to Services, in order to ensure compliance with all terms and
conditions set forth in this RFP and in any contract that results from the
University’s selection of a the firm; (d) maintaining an accurate, com-
plete, and current data base of information regarding Accounts referred
by the University; (e) upgrading and patching the firm’s and/or the Uni-
versity’s information University capabilities, such that the University is
able to electronically transmit and receive information to and from the
firm’s; (f) generating reports and financial statements, in formats ac-
ceptable to the University, about Accounts assigned by the University
for collection; and (g) maintaining a surety or fidelity bond throughout
the duration of any contract for Services that is executed between the
firm and the University.

INFORMATION ABOUT THE UNIVERSITY OF HOUSTON: The
University is the largest Texas state institution of higher education lo-
cated in an urban, metropolitan environment. As a premier research
and teaching institution, our campus serves nearly 36,000 students. The
University has 14 colleges and offers a host of undergraduate, graduate,
and professional degree programs in a variety of disciplines; courses
are conducted throughout most of the calendar year. The University
ranks in the top 1 percent in the nation for its student enrollment size
and is 12th in the nation for its international student enrollment. Ap-
proximately 89% of the students come from within the state of Texas.
Moreover, of our student body, approximately 65% come from Harris
County, which is the county in which the University of Houston is lo-
cated.

GENERAL INSTRUCTIONS: Submit one (1) original and two (2)
copies of your proposal in a sealed envelope to: Office of the Bur-
sar, University of Houston, 9 Ezekiel Cullen Building, Houston, Texas
77204-2008 before 3:00 P.M. December 5, 2004. The original shall be
prepared on a word processor and formatted in at least 10-point-font
that is clearly readable. The copies shall be of good, readable quality.

COMPLIANCE WITH RFP REQUIREMENTS: By submission of a
Proposal, a Proposer agrees to be bound by the requirements set forth
in this RFP. The University, at its sole discretion, may disqualify a Pro-
posal from consideration, if the University determines a Proposal is
non-responsive and/or non-compliant, in whole or in part, with the re-
quirements set forth in this RFP.

SIGNATURE, CERTIFICATION OF PROPOSER: The Proposal must
be signed and dated by a representative of the Proposer who is autho-
rized to bind the Proposer to the terms and conditions contained in this
RFP and to compliance with the information submitted in the proposal.
Each Proposer submitting a Proposal certifies to both (i) the complete-
ness, veracity, and accuracy of the information provided in the Proposal
and (ii) the authority of the individual whose signature appears on the
Proposal to bind the Proposer to the terms and conditions set for in this
RFP. Proposals submitted without the required signature shall be dis-
qualified.

OWNERSHIP OF PROPOSALS: All Proposals become the physical
property of the University upon receipt.

USE, DISCLOSURE OF INFORMATION: Proposers acknowledge
that the University is an agency of the State of Texas and is, there-
fore, required to comply with the Texas Public Information Act. If
a Proposal includes proprietary data, trade secrets, or information the
Proposer wishes to except from public disclosure, then the Proposer
must specifically label such data, secrets, or information as follows:
"PRIVILEGED AND CONFIDENTIAL -- PROPRIETARY INFOR-
MATION." To the extent permitted by law, information labeled by the
Proposer as proprietary will be used by the University only for purposes
related to or arising out of the (i) evaluation of Proposals, (ii) selection
of a Proposer pursuant to the RFP process, and (iii) negotiation and ex-
ecution of a Contract, if any, with the Proposer selected.

RESCISSION OF PROPOSAL: A Proposal can be withdrawn from
consideration at any time prior to expiration of the Deadline for Pro-
posals pursuant to a written request sent to the Treasurer.

REQUEST FOR CLARIFICATION: The University reserves the right
to request clarification of any information contained in a Proposal.

QUESTIONS BY PROPOSERS: The deadline for questions submitted
by Proposers is 4:00 PM CST on November 15, 2004. The University
will accept no questions after this date. Questions must be submitted
in writing; the question, written University response, and addenda, if
any, related to the RFP will be distributed no later than November 17,
2004 to all Proposers who have sent the Proposer’s email contact in-
formation to the University’s Bursar by 4:00 PM CST on November
15, 2004. If the University determines a question has been sufficiently
answered in the RFP, the inquiring Proposer will be referred to the rel-
evant section of the RFP. Questions must be emailed to the Gene Gillis,
at glgillis@central.uh.edu.

ADDENDA TO THE RFP: Each Proposer will be provided with copies
of University-approved addenda, including amendments, if any, to the
RFP. If and as necessary, as determined by the University, Proposers
will, in turn, be allowed time to revise or supply additional information
in response to such addenda.

PRE-PROPOSAL CONFERENCE: There will not be a pre-proposal
conference.

COMMUNICATIONS WITH UNIVERSITY PERSONNEL: Except
as provided in this RFP and as is otherwise necessary for the conduct
of ongoing University business operations, Proposers are expressly and
absolutely prohibited from engaging in communications with Univer-
sity personnel who are involved in any manner in the review and/or
evaluation of the Proposals; selection of a Proposer; and/or negotia-
tions or formalization of a Contract. If any Proposer engages in con-
duct or communications that the University determines are contrary to
the prohibitions set forth in this section, the University may, at its sole
discretion, disqualify the Proposer and withdraw the Proposer’s Pro-
posal from consideration.

EVALUATION OF PROPOSALS: The Proposals will be reviewed in
accordance with the criteria set forth in this RFP. Proposals that are
(i) incomplete, (ii) not properly certified and signed, (iii) not in the
required format, or (iv) otherwise non-compliant, in whole or in part,
with any of the requirements set forth in this RFP may be disqualified
by the University.

INFORMATION REQUESTED: Each firm must respond fully and ac-
curately to all requests for information and/or documentation sought
by this RFP. Each firm must provide information about all of the fol-
lowing in support of its Proposal: (A) Business: Financial Informa-
tion: (i) Provide current DBA name and registration of the firm; (ii)
Provide any other names under which the firm has operated/performed
collection services (include the reason(s) for the name changes); (iii)
Describe your form of legal entity (sole proprietorship / corporation/
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limited partnership/ partnership); (iv) Provide name(s) of owner(s);
partners; limited partners, or shareholders (if an S corporation); (v)
Provide, as applicable, name of parent corporation / entity; (vi) Pro-
vide location(s) of corporate office(s)/regional office(s)/local office(s);
(vii) Provide name(s), title(s), phone number(s), and fax number(s) of
main contact(s) to be assigned as account representative(s) to Univer-
sity and their experience in the industry and tenure with your company;
(viii) Insurance carriers(s), types, and amounts of coverage currently
maintained by Proposer; (ix) Include your most current financial state-
ments; (B)Services, Reports, and Billing: (i)Describe the services the
Proposer is able to provide; (ii) Provide examples of reports provided
to customer; (iii) Provide examples of letters sent to debtors; (iv) De-
scribe other collection services the firm is able to provide to the Univer-
sity; (v) Describe your policies and procedures for handling complaints
about personnel/collection activities as well as ensuring confidential-
ity and privacy of information pertinent to accounts referred for collec-
tion; (vi) Describe your information Universitys, including capabilities,
both present and future, for storage, processing, transmittal, receipt,
and retrieval of University collections data, and interaction/communi-
cation/reporting capability; (C) Fees: Please provide a fee schedule for
the services that will be provided in accordance with the terms of this
request for proposal; (D) Experience: (i) Provide and overview of your
firm, including whether you would be considered a local, regional, or
national firm and the demographics of your client base; (ii) Describe
the resources available to your firm to aid in the recovery of the bad
debts; (iii) Indicate the number of years The firm has performed col-
lection services; (iv) Describe your experience with collection services
and, more specifically, for colleges or universities; (v) Provide a list of
college or universities for whom you perform tuition and fee debt col-
lection services; (vi) Provide the number and dollar amount of accounts
currently under contract segregated by type of account; (vii) Provide
the percentage of accounts collected by the firm and time frames during
which such collections were accomplished; (viii) Provide a description
of the qualifications and experience of those engaged in debt collec-
tion activities; (ix) Indicate the number of accounts typically assigned
to any one collector; (x) Describe the ongoing training required of per-
sonnel engaged in collection activities; (xi) Describe the procedures
background/security checks performed on personnel engaged in debt
collection activities; (xii) Indicate whether you intend to subcontract
any aspect of the collection services and if so the service and vendor
identified; (E) References: Provide three (3) references (must be from
universities of higher education of similar size in terms of student en-
rollment) for whom the firm currently provides tuition and fee collec-
tion services, with names, titles, and phone numbers of contacts; (F)
Legal Information: Is your firm, or any professionals employed by your
firm, currently a defendant in any criminal proceedings or under crimi-
nal investigation, or being subject to any proceedings involving alleged
securities violations; or any administrative action, including state and
or federal regulatory agency proceedings, which resulted in censure or
the suspension or revocation of any licenses? If yes, please describe.

DISCUSSIONS WITH PROPOSERS: The University may conduct
discussions and/or negotiations with any Proposer that appears to be el-
igible for award ("Eligible Proposer") pursuant to the selection criteria
set forth in this RFP. In conducting discussions and/or negotiations, the
University will not disclose information derived from Proposals sub-
mitted by competing Proposers, except as and if law requires disclo-
sure.

MODIFICATION OF PROPOSALS: All Eligible Proposers will be af-
forded the opportunity to submit best and final Proposals if (a) negoti-
ations with any other Proposer result in a material alteration to the RFP
and (b) such material alteration has a cost consequence that could alter
the Proposer’s quotations regarding rates for Services.

SELECTION OF PROPOSER: The Proposer selected for award will
be the Proposer whose Proposal, as presented in response to this RFP
and as determined by the University in accordance with the evaluation
criteria set forth in this RFP, to be the most advantageous to the Univer-
sity. Proposers acknowledge that the University is not bound to accept
the lowest-priced Proposal.

EVALUATION OF PROPOSALS: Submission of a Proposal indicates
the Proposer’s acceptance of the evaluation process set forth in this
RFP and the Proposer’s acknowledgement that subjective judgments
must be made by the University in regard to the evaluation process.

CRITERIA FOR EVALUATION: Evaluation of Proposals and award
to the Selected Proposer will be based on the following factors, as
weighted and listed as follows: (i) Demonstrated ability of the Pro-
poser to fulfill current and predicted System needs (40%); (ii) Stability
and success of the Proposer’s business profile (40%); and (iii) Rates
for Services quoted (20%). The University may also consider other in-
formation it deems relevant to the selection of a Contractor.

CONSIDERATION OF ADDITIONAL INFORMATION: The Uni-
versity reserves the right to ask for and consider any additional informa-
tion deemed beneficial to the University in evaluation of the Proposals.

TERMINATION: This Request for Proposal in no manner obligates
the University of Houston University to the eventual purchase of any
services described, implied or which may be proposed until confirmed
by a written consultant contract. Progress towards this end is solely
at the discretion of the University of Houston University and may be
terminated without penalty or obligation at any time prior to the signing
of a contract. The University of Houston University reserves the right
to cancel this RFP at any time, for any reason and to reject any or all
proposals.

TRD-200406570
Brian S. Nelson
Executive Director for Contract Administration/Associate General
Counsel for Contract Compliance
University of Houston
Filed: November 2, 2004

♦ ♦ ♦
Notice of Amended Request for Proposal

In compliance with Chapter 2254, Texas Government Code, the Uni-
versity of Houston furnishes this notice of amended request for pro-
posal originally published in the November 5, 2004 issue of the Texas
Register. The University of Houston seeks proposals from a firm to pro-
vide debt collection services for National Direct Student Loan/Federal
Perkins Loan/Health Professions Student Loan Debt Accounts referred
to the a firm for collection by the University of Houston. The Univer-
sity invites firms with demonstrated expertise, experience, and success
in collecting unpaid accounts to submit comprehensive responses to
this request for proposal. Interested parties are invited to express their
interest and describe their capabilities on or before December 5, 2004.

The term of the contract is to be for a four (4) year period beginning
on or about April 1, 2005 and ending April 30, 2009, subject to one
(1) year renewal option. Further technical information can be obtained
from Gene Gillis at 713.743.5886. All proposals must be specific and
must be responsive to the criteria set forth in this request.

SCOPE OF WORK: The firm that is selected for award will assume re-
sponsibility for all of the following, without limitation: (a) collecting
Accounts referred by the University; (b) complying with all federal and
state law and regulations and Board of Regents and University policies
and procedures applicable to collection of Accounts and to confiden-
tiality of student information; (c) monitoring all acts and/or omissions
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related to Services, in order to ensure compliance with all terms and
conditions set forth in this RFP and in any contract that results from the
University’s selection of a the firm; (d) maintaining an accurate, com-
plete, and current data base of information regarding Accounts referred
by the University; (e) upgrading and patching the firm’s and/or the Uni-
versity’s information University capabilities, such that the University is
able to electronically transmit and receive information to and from the
firm’s; (f) generating reports and financial statements, in formats ac-
ceptable to the University, about Accounts assigned by the University
for collection; and (g) maintaining a surety or fidelity bond throughout
the duration of any contract for Services that is executed between the
firm and the University.

INFORMATION ABOUT THE UNIVERSITY OF HOUSTON: The
University is the largest Texas state institution of higher education lo-
cated in an urban, metropolitan environment. As a premier research
and teaching institution, our campus serves nearly 36,000 students. The
University has 14 colleges and offers a host of undergraduate, graduate,
and professional degree programs in a variety of disciplines; courses
are conducted throughout most of the calendar year. The University
ranks in the top 1 percent in the nation for its student enrollment size
and is 12th in the nation for its international student enrollment. Ap-
proximately 89% of the students come from within the state of Texas.
Moreover, of our student body, approximately 65% come from Harris
County, which is the county in which the University of Houston is lo-
cated.

GENERAL INSTRUCTIONS: Submit one (1) original and two (2)
copies of your proposal in a sealed envelope to: Office of the Bur-
sar, University of Houston, 9 Ezekiel Cullen Building, Houston, Texas
77204-2008 before 3:00 P.M. December 5, 2004. The original shall be
prepared on a word processor and formatted in at least 10-point-font
that is clearly readable. The copies shall be of good, readable quality.

COMPLIANCE WITH RFP REQUIREMENTS: By submission of a
Proposal, a Proposer agrees to be bound by the requirements set forth
in this RFP. The University, at its sole discretion, may disqualify a Pro-
posal from consideration, if the University determines a Proposal is
non-responsive and/or non-compliant, in whole or in part, with the re-
quirements set forth in this RFP.

SIGNATURE, CERTIFICATION OF PROPOSER: The Proposal must
be signed and dated by a representative of the Proposer who is autho-
rized to bind the Proposer to the terms and conditions contained in this
RFP and to compliance with the information submitted in the proposal.
Each Proposer submitting a Proposal certifies to both (i) the complete-
ness, veracity, and accuracy of the information provided in the Proposal
and (ii) the authority of the individual whose signature appears on the
Proposal to bind the Proposer to the terms and conditions set for in this
RFP. Proposals submitted without the required signature shall be dis-
qualified.

OWNERSHIP OF PROPOSALS: All Proposals become the physical
property of the University upon receipt.

USE, DISCLOSURE OF INFORMATION: Proposers acknowledge
that the University is an agency of the State of Texas and is, there-
fore, required to comply with the Texas Public Information Act. If
a Proposal includes proprietary data, trade secrets, or information the
Proposer wishes to except from public disclosure, then the Proposer
must specifically label such data, secrets, or information as follows:
"PRIVILEGED AND CONFIDENTIAL -- PROPRIETARY INFOR-
MATION." To the extent permitted by law, information labeled by the
Proposer as proprietary will be used by the University only for purposes
related to or arising out of the (i) evaluation of Proposals, (ii) selection
of a Proposer pursuant to the RFP process, and (iii) negotiation and ex-
ecution of a Contract, if any, with the Proposer selected.

RESCISSION OF PROPOSAL: A Proposal can be withdrawn from
consideration at any time prior to expiration of the Deadline for Pro-
posals pursuant to a written request sent to the Treasurer.

REQUEST FOR CLARIFICATION: The University reserves the right
to request clarification of any information contained in a Proposal.

QUESTIONS BY PROPOSERS: The deadline for questions submitted
by Proposers is 4:00 PM CST on November 15, 2004. The University
will accept no questions after this date. Questions must be submitted
in writing; the question, written University response, and addenda, if
any, related to the RFP will be distributed no later than November 15,
2004 to all Proposers who have sent the Proposer’s email contact in-
formation to the University’s Bursar by 4:00 PM CST on November
17, 2004. If the University determines a question has been sufficiently
answered in the RFP, the inquiring Proposer will be referred to the rel-
evant section of the RFP. Questions must be emailed to the Gene Gillis,
at glgillis@central.uh.edu.

ADDENDA TO THE RFP: Each Proposer will be provided with copies
of University-approved addenda, including amendments, if any, to the
RFP. If and as necessary, as determined by the University, Proposers
will, in turn, be allowed time to revise or supply additional information
in response to such addenda.

PRE-PROPOSAL CONFERENCE: There will not be a pre-proposal
conference.

COMMUNICATIONS WITH UNIVERSITY PERSONNEL: Except
as provided in this RFP and as is otherwise necessary for the conduct
of ongoing University business operations, Proposers are expressly and
absolutely prohibited from engaging in communications with Univer-
sity personnel who are involved in any manner in the review and/or
evaluation of the Proposals; selection of a Proposer; and/or negotia-
tions or formalization of a Contract. If any Proposer engages in con-
duct or communications that the University determines are contrary to
the prohibitions set forth in this section, the University may, at its sole
discretion, disqualify the Proposer and withdraw the Proposer’s Pro-
posal from consideration.

EVALUATION OF PROPOSALS: The Proposals will be reviewed in
accordance with the criteria set forth in this RFP. Proposals that are
(i) incomplete, (ii) not properly certified and signed, (iii) not in the
required format, or (iv) otherwise non-compliant, in whole or in part,
with any of the requirements set forth in this RFP may be disqualified
by the University.

INFORMATION REQUESTED: Each firm must respond fully and ac-
curately to all requests for information and/or documentation sought
by this RFP. Each firm must provide information about all of the fol-
lowing in support of its Proposal: (A) Business: Financial Informa-
tion: (i) Provide current DBA name and registration of the firm; (ii)
Provide any other names under which the firm has operated/performed
collection services (include the reason(s) for the name changes); (iii)
Describe your form of legal entity (sole proprietorship / corporation/
limited partnership/ partnership); (iv) Provide name(s) of owner(s);
partners; limited partners, or shareholders (if an S corporation); (v)
Provide, as applicable, name of parent corporation / entity; (vi) Pro-
vide location(s) of corporate office(s)/regional office(s)/local office(s);
(vii) Provide name(s), title(s), phone number(s), and fax number(s) of
main contact(s) to be assigned as account representative(s) to Univer-
sity and their experience in the industry and tenure with your company;
(viii) Insurance carriers(s), types, and amounts of coverage currently
maintained by Proposer; (ix) Include your most current financial state-
ments; (B)Services, Reports, and Billing: (i)Describe the services the
Proposer is able to provide; (ii) Provide examples of reports provided
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to customer; (iii) Provide examples of letters sent to debtors; (iv) De-
scribe other collection services the firm is able to provide to the Univer-
sity; (v) Describe your policies and procedures for handling complaints
about personnel/collection activities as well as ensuring confidential-
ity and privacy of information pertinent to accounts referred for collec-
tion; (vi) Describe your information Universitys, including capabilities,
both present and future, for storage, processing, transmittal, receipt,
and retrieval of University collections data, and interaction/communi-
cation/reporting capability; (C) Fees: Please provide a fee schedule for
the services that will be provided in accordance with the terms of this
request for proposal; (D) Experience: (i) Provide and overview of your
firm, including whether you would be considered a local, regional, or
national firm and the demographics of your client base; (ii) Describe
the resources available to your firm to aid in the recovery of the bad
debts; (iii) Indicate the number of years The firm has performed col-
lection services; (iv) Describe your experience with collection services
and, more specifically, for colleges or universities; (v) Provide a list of
college or universities for whom you perform tuition and fee debt col-
lection services; (vi) Provide the number and dollar amount of accounts
currently under contract segregated by type of account; (vii) Provide
the percentage of accounts collected by the firm and time frames during
which such collections were accomplished; (viii) Provide a description
of the qualifications and experience of those engaged in debt collec-
tion activities; (ix) Indicate the number of accounts typically assigned
to any one collector; (x) Describe the ongoing training required of per-
sonnel engaged in collection activities; (xi) Describe the procedures
background/security checks performed on personnel engaged in debt
collection activities; (xii) Indicate whether you intend to subcontract
any aspect of the collection services and if so the service and vendor
identified; (E) References: Provide three (3) references (must be from
universities of higher education of similar size in terms of student en-
rollment) for whom the firm currently provides tuition and fee collec-
tion services, with names, titles, and phone numbers of contacts; (F)
Legal Information: Is your firm, or any professionals employed by your
firm, currently a defendant in any criminal proceedings or under crimi-
nal investigation, or being subject to any proceedings involving alleged
securities violations; or any administrative action, including state and
or federal regulatory agency proceedings, which resulted in censure or
the suspension or revocation of any licenses? If yes, please describe.

DISCUSSIONS WITH PROPOSERS: The University may conduct
discussions and/or negotiations with any Proposer that appears to be el-
igible for award ("Eligible Proposer") pursuant to the selection criteria
set forth in this RFP. In conducting discussions and/or negotiations, the
University will not disclose information derived from Proposals sub-
mitted by competing Proposers, except as and if law requires disclo-
sure.

MODIFICATION OF PROPOSALS: All Eligible Proposers will be af-
forded the opportunity to submit best and final Proposals if (a) negoti-
ations with any other Proposer result in a material alteration to the RFP
and (b) such material alteration has a cost consequence that could alter
the Proposer’s quotations regarding rates for Services.

SELECTION OF PROPOSER: The Proposer selected for award will
be the Proposer whose Proposal, as presented in response to this RFP
and as determined by the University in accordance with the evaluation
criteria set forth in this RFP, to be the most advantageous to the Univer-
sity. Proposers acknowledge that the University is not bound to accept
the lowest-priced Proposal.

EVALUATION OF PROPOSALS: Submission of a Proposal indicates
the Proposer’s acceptance of the evaluation process set forth in this
RFP and the Proposer’s acknowledgement that subjective judgments
must be made by the University in regard to the evaluation process.

CRITERIA FOR EVALUATION: Evaluation of Proposals and award
to the Selected Proposer will be based on the following factors, as
weighted and listed as follows: (i) The firm’s demonstrated compe-
tence and experience with performing collection services for institu-
tions of higher education; and, demonstrated capabilities at accom-
plishing a high-volume, high success rate in collecting on past due ac-
counts (20%); (ii) The estimated cost to the University of the firm’s
services (20%); (iii) Capabilities, both present and future, of the firm’s
information system (s) for storage, processing, transmittal, receipt, and
retrieval of University collections data, compatibility of the firm’s in-
formation system (s) with the University’s student information system
(s), both systems presently utilized and systems that will be imple-
mented by the University during the term of the contract executed by
the University and the firm (20%); (iv) The policies and procedures the
firm has formulated, implemented, monitored, and enforced for col-
lection of accounts, including those applicable to maintaining the con-
fidentiality of University and student information, the firm’s knowl-
edge and understanding of and compliance with federal and state law
and regulation applicable to collection activities and to the confiden-
tiality of student information (15%); (v) Proposed methods for reso-
lution of disputes regarding accounts or collections (10%); (vi) The
menu of collection services the firm proposes to provide to the Univer-
sity along with the format and substance of reports and financial state-
ments (10%); (vii) Responses from Contractor’s references in regard
to satisfaction and evaluation of the firm’s services, and qualifications
and experience of the individuals who perform collections on behalf of
the firm (5%). The University may also consider other information it
deems relevant to the selection of a Contractor.

CONSIDERATION OF ADDITIONAL INFORMATION: The Uni-
versity reserves the right to ask for and consider any additional informa-
tion deemed beneficial to the University in evaluation of the Proposals.

TERMINATION: This Request for Proposal in no manner obligates
the University of Houston University to the eventual purchase of any
services described, implied or which may be proposed until confirmed
by a written consultant contract. Progress towards this end is solely
at the discretion of the University of Houston University and may be
terminated without penalty or obligation at any time prior to the signing
of a contract. The University of Houston University reserves the right
to cancel this RFP at any time, for any reason and to reject any or all
proposal

TRD-200406575
Brian S. Nelson
Executive Director for Contract Administration/Associate General
Counsel for Contract Compliance
University of Houston
Filed: November 2, 2004

♦ ♦ ♦
University of Houston System
Consultant Contract Award Notice

In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, The University of Houston System furnishes
this notice of consultant contract award. The consultant will provide
services in implementation of the PeopleSoft Student Administrative
System. Requests for proposals were filed in the July 2, 2004, issue of
the Texas Register (29 TexReg 6457).

The contract was awarded to Accenture LLP, 41 South High Street,
Suite 2000, Columbus, Ohio 43215-6187, for a total amount of
$250,191.
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The beginning date of the contract is October 28, 2004 and the ending
date is December 22, 2005.

For further information, please call (713) 743-9116.

TRD-200406480
Brian S. Nelson
Executive Director for Contract Administration/Associate General
Counsel for Contract Compliance
University of Houston System
Filed: October 29, 2004

♦ ♦ ♦
Texas Water Development Board
Applications Received

Pursuant to the Texas Water Code, Section 6.195, the Texas Water De-
velopment Board provides notice of the following applications received
by the Board:

Red River Redevelopment Authority, 107 Chapel Lane, New Boston,
Texas, 75570, received April 4, 2004, application for financial assis-
tance in the amount of $8,000,000 from the Texas Water Development
Funds.

North Channel Water Authority, P. O. Box 24338, Houston, Texas,
77229, received September 30, 2004, application for financial assis-
tance in the amount of $13,000,000 from the Texas Water Development
Funds.

Canyon Lake Water Supply Corporation, P.O. Box 1742, Canyon Lake,
Texas, 78133, received October 4, 2004, application for financial assis-
tance in the amount of $7,500,000 from the Texas Water Development
Funds.

TRD-200406597
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: November 3, 2004

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)

The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites qualified individuals from all re-
gions of Texas to apply for openings on the MAC in accordance with the
eligibility requirements of the Procedures and Standards for the Med-
ical Advisory Committee. The Medical Review Division is currently
accepting applications for the following Medical Advisory Committee
representative vacancies:

Primary

* Public Health Care Facility

Alternate

* Public Health Care Facility

* Dentist

* Pharmacist

* Podiatrist

* Employer

* Employee

* General Public Representative 1

* General Public Representative 2

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence, the
alternate member must attend meetings to which the primary member
is appointed. Requirements and responsibilities of members are
established in the Procedures and Standards for the Medical Advisory
Committee as adopted by the Commission.

The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses asso-
ciated with Committee activities and meetings. Voluntary service on
the Medical Advisory Committee is greatly appreciated by the TWCC
Commissioners and the TWCC Staff.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.

Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website
at http://www/twcc.state.tx.us. Click on ’Commission Meetings’, then
’Medical Advisory Committee’. Applications may also be obtained by
calling Jane McChesney, MAC Coordinator, at 512-804-4855 or Ruth
Richardson, Manager of Monitoring, Analysis and Education, Medical
Review Division at 512-804-4850 .

The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

IN ADDITION November 12, 2004 29 TexReg 10655



The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The TWCC Commissioners designate the chair-
man of the MAC. The MAC will elect a vice chairman. A member
shall be nominated and elected as vice chairman when he/she receives
a majority of the votes from the membership in attendance at a meeting
at which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman: Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division; prior to meetings, confer with the Medical
Review Division Director, and when appropriate, the TWCC Executive
Director to receive information and coordinate:

a. Preparation of a suitable agenda.

b. Planning MAC activities.

c. Establishing meeting dates and calling meetings.

d. Establishing subcommittees.

e. Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.
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WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical

Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200406535
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: November 1, 2004

♦ ♦ ♦
Texas Workforce Commission
Resolution of the Texas Workforce Commission Establishing
the Unemployment Obligation Assessment for Calendar Year
2005

1. In accordance with the formula provided in 40 T.A.C. §815.132 as
set out in part in subsection (e):

"(e) The rate of the portion of the assessment that is to be used to pay
a bond obligation is a percentage of the product of the unemployment
obligation assessment ratio and the sum of the employer’s prior year
general tax rate, the replenishment tax rate and the deficit tax rate. The
percentage to be determined by Commission resolution, shall not ex-
ceed 200%." The "percentage" for 2005 is 96%.

TRD-200406577
John Moore
General Counsel
Texas Workforce Commission
Filed: November 2, 2004

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
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