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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://www.o0ag.state.tx.us/opinopen/opengovt.shtml

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.state.tx.us/

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.


mailto:register@sos.state.tx.us

THE

OVE R N O R As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments Appointed to the Finance Commission of Texas for a term to expire
Appointments for April 21, 2010 February 1, 2016, William J. White of Georgetown (reappointed).

Appointed to the Finance Commission of Texas for a term to expire Rick Perry, Governor

February 1, 2016, Cynthia F. Lyons of El Paso (reappointed). TRD-201002064

Appointed to the Finance Commission of Texas for a term to expire L4 ¢ ¢
February 1, 2016, Jonathan Newton of Houston (reappointed).

GOVERNOR May 7, 2010 35 TexReg 3555



TaE c ATTORNEY

GENERAL

The Texas Register publishes summaries of the following:

Requests for Opinions, Opinions, Open Records Decisions.

An index to the full text of these documents is available from

the Attorney General's Internet site hitp./www.oag. state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for amy officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Request for Opinion
RQ-0878-GA

Requestor:

The Honorable Jeff Wentworth
Chair, Committee on Jurisprudence
Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Authority of a chief appraiser to grant a tax exemption under sec/
tion 11.182(b), Tax Code, when the record owner of the property is
either a for-profit limited partnership or a limited liability company
(RQ-0878-GA)

Briefs requested by May 26, 2010

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-201002053

Stacey Napier

Deputy Attorney General
Office of the Attorney General
Filed: April 27, 2010

¢ ¢ ¢
Opinions
Opinion No. GA-0769
The Honorable Geoffrey 1. Barr
Comal County Criminal District Attorney
150 North Seguin Avenue, Suite 307
New Braunfels, Texas 78130

Re: Whether a county commissioner has announced his candidacy or
become a candidate in fact for election to another office, thereby aul]
tomatically resigning the office of county commissioner by virtue of
article XVI, section 65 of the Texas Constitution (RQ-0836-GA)

SUMMARY

The facts as presented in the request do not suggest that the county
commissioner has applied for a place on the ballot for another office.

As aresult, they do not establish that he has become a candidate in fact
under article XVI, section 65 of the Texas Constitution.

The facts presented in the request indicate a pronounced disagreement
about the content of statements made and actions taken by the county
commissioner as well as the circumstances in which they occurred.
Consequently, we cannot determine as a matter of law whether the
county commissioner has announced his candidacy for another office,
thereby automatically resigning his current office.

Opinion No. GA-0770

The Honorable C. R. (Kit) Bramblett
Hudspeth County Attorney

Post Office Box 221528

El Paso, Texas 79913-1528

Re: Whether a utility company that contracts with a county to collect
the fees for the county’s solid waste disposal service may suspend its
own utility service for nonpayment of the solid waste disposal fee (RQ[
0837-GA)

SUMMARY

Subsection 364.034(d)(2), Health and Safety Code, authorizes a utility

company contracting with a county to collect the fees for the county’s

solid waste disposal service to suspend its own utility service for non[]
payment of the county’s solid waste disposal fee.

Opinion No. GA-0771

The Honorable Charlie Geren

Chair, Committee on House Administration
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Application of Local Government Code section 143.014(c) to mul]
nicipalities that have adopted chapter 174 of the Local Government
Code, the Fire and Police Employee Relations Act; reconsideration of
Attorney General Opinion GA-0662 (2008) (RQ-0840-GA)

SUMMARY

When a municipality that is subject to the Fire Fighter and Police Ofl]
ficer Civil Service Act adopts Local Government Code chapter 174,
the Fire and Police Employee Relations Act, subsection 143.014(c),
limiting the number of deputies who may be appointed, becomes in-

ATTORNEY GENERAL May 7, 2010 35 TexReg 3557



applicable to the municipality. These limits may be reimposed if the
municipality specifically adopts them through the collective bargain-
ing process. Attorney General Opinion GA-0662 (2008) is affirmed in
relevant part.

For further information, please access the website at
www.0ag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-201002054

Stacey Napier

Deputy Attorney General
Office of the Attorney General
Filed: April 27, 2010

¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Ethics Advisory Opinions

EAO-489. Whether, in light of the United States Supreme Court rul(]
ing in Citizens United v. Federal Election Commission, the Texas
Ethics Commission can enforce the prohibition on direct campaign ex [
penditures, whether the Texas Ethics Commission can enforce the rel’]
quirements to include certain disclosures on political advertising, and
whether disclosure of certain direct campaign expenditures is required.
(SP-10 Revised)

SUMMARY

For the reasons stated in this opinion, the Texas Ethics Commission
cannot enforce §253.094 or §253.002 of the Election Code to prohibit
a corporation or labor organization from making a direct campaign ex!
penditure. In addition, the Texas Ethics Commission cannot enforce
§253.002 of the Election Code to prohibit a person from making a dil
rect campaign expenditure. Citizens United does not, however, im[]
pede us from continuing to enforce the restrictions on corporations or
labor organizations making political contributions to candidates or ofl]
ficeholders. Furthermore, Citizens United does not impede us from
continuing to enforce the political advertising disclosure requirements
under chapter 255 of the Election Code. In addition, title 15 requires a
corporation, labor organization, or other person that makes one or more
direct campaign expenditures from its own property in connection with
an election of a candidate to comply with the reporting requirements
that apply to an individual as set out in §253.062 of the Election Code.

EAO-490. Whether a communication relating to a measure that a city
is considering using public funds to publish complies with §255.003 of
the Election Code. (AOR-553)

SUMMARY

For purposes of §255.003 of the Election Code, the pamphlet is not
"political advertising" and, therefore, public funds may be used to
publish it unless an officer or employee of the city authorizing such use
of public funds knows that the pamphlet contains false information.
The pamphlet may be viewed at http://www.ethics.state.tx.us/opin]
ions/EAO_490_appendix.pdf on the Texas Ethics Commission
website.

EAO-491. Whether an advertisement supporting or opposing a canl’
didate that is paid for by a political committee and that appears on an

Internet social networking website is required to include a political ad [
vertising disclosure statement if the social networking website limits

the amount of space or number of characters or text that can be used in

the advertisement. (AOR-554)

SUMMARY

The advertisement proposed by the requestor of this advisory opinion
may comply with the disclosure requirement under §255.001(a) of the
Election Code if either: 1) the full disclosure statement appears on the
face of the advertisement or, in the alternative, 2) a direct link to anl]
other Internet landing page that displays the full disclosure statement
appears on the face of the advertisement and the direct link contains the
words "political advertising," "pol ad," or another recognizable abbre[]
viation. (In other words, the link must take the Internet user directly
to the page that contains the full disclosure statement.) If the adverl
tisement includes a direct link in order to comply with the disclosure
requirement, the Internet landing page to which the direct link refers
must be operational and freely accessible during the time the adver[
tisement is visible on the social networking website.

The Texas Ethics Commission is authorized by §571.091 of the Gov[J
ernment Code to issue advisory opinions in regard to the following

statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov[]
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,

Government Code; (5) Chapter 2004, Government Code; (6) Title 15,

Election Code; (7) Chapter 159, Local Government Code; (8) Chapter

36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,

Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-201001989

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Filed: April 22, 2010

¢ ¢ L4
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXAS ETHICS COMMISSION

CHAPTER 12. SWORN COMPLAINTS
SUBCHAPTER C. INVESTIGATION AND
PRELIMINARY REVIEW

1 TAC 812.81

The Texas Ethics Commission proposes new §12.81, relating
to the procedures for investigating and resolving technical and
clerical violations of laws within the Commission’s jurisdiction as
provided by §571.0631 of the Government Code.

Section 12.81 describes procedures used for investigating and
resolving technical and clerical violations of laws within the Com-
mission’s jurisdiction.

David A. Reisman, Executive Director, has determined that for
each year of the first five years that the rule is in effect there will
be no fiscal implication for the state and no fiscal implication for
local government as a result of enforcing or administering the
rule as proposed. Mr. Reisman has also determined that the
rule will have no local employment impact.

Mr. Reisman has also determined that for each year of the first
five years the rule is in effect, the anticipated public benefit will
be clarity in what is required by the law.

Mr. Reisman has also determined there will be no direct adverse
effect on small businesses or micro-businesses because the rule
does not apply to single businesses.

Mr. Reisman has further determined that there are no economic
costs to persons required to comply with the rule.

The Texas Ethics Commission invites comments on the pro-
posed rule from any member of the public. A written statement
should be mailed or delivered to Natalia Luna Ashley, Texas
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rule may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rule. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

The new 812.81 is proposed under Government Code, Chapter
571, 8571.062, which authorizes the commission to adopt rules
concerning the laws administered and enforced by the commis-
sion.

The new §12.81 affects §571.0631 of the Government Code.

§12.81. Technical, Clerical, or De Minimis Violations.

(a) A technical, clerical, or de minimis violation for purposes
of §571.0631 of the Government Code, may include a first-time violall
tion by a respondent for:

(1) Typographical or incomplete information on a cam(
paign finance report that is not misleading or does not substantially
affect disclosure;

(2) Failure to include a disclosure statement on political ad [
vertising;

(3) Failure of a non-incumbent to use the word "for" in a
campaign communication, where the communication is not otherwise
misleading;

(4) Failure to include the highway right-of-way notice on
political advertising;

of political contributions does not exceed $4,000, the total amount of
political expenditures does not exceed $4,000, and the report is not a
report due 30 or 8 days before an election, or a special pre-election
report;

(6) Filing an incomplete campaign finance report if the
total amount of political contributions misreported does not exceed
$4,000, the total amount of political expenditures misreported does not
exceed $4.,000, and the report is not a report due 30 or 8 days before
an election, or a special pre-election report; or

(7) Filing a corrected campaign finance report if the total
amount of political contributions corrected does not exceed $4,000,
the total amount of political expenditures corrected does not exceed
$4,000, and the report is not a report due 30 or 8 days before an election,
or a special pre-election report; or

(8) Failure to timely file a campaign treasurer appointment,
if before filing the campaign treasurer appointment, the total amount of
political contributions accepted does not exceed $4,000 and the total
amount of political expenditures made or authorized does not exceed
$4,000.

(b) During the review of a sworn complaint under Chapter 571,
Subchapter E of the Government Code, if the commission determines
that the only alleged violations are technical, clerical, or de minimis,
the commission may enter into an assurance of voluntary compliance
with the respondent. Before entering into an assurance of voluntary
compliance, the commission may require a respondent to correct the
violations.

(c) Anassurance of voluntary compliance is confidential under
§571.140 of the Government Code.

(d) An assurance of voluntary compliance may include a
penalty not to exceed $500.
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(e) The executive director may resolve a sworn complaint as
provided under this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002005

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 463-5800

¢ ¢ ¢

PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 167. DISPUTE RESOLUTION
PROCESSES APPLICABLE TO CERTAIN
CONSUMER HEALTH BENEFIT DISPUTES

The State Office of Administrative Hearings (SOAH) proposes
new Chapter 167 concerning Dispute Resolution Processes
Applicable to Certain Consumer Health Benefit Disputes. The
new chapter is being proposed to establish procedures for
the appointment of mediators and special judges to conduct
dispute resolution proceedings prescribed by Insurance Code,
Chapter 1467, added by the 81st Legislative Session, under
H.B. 2256, effective June 19, 2009. The new chapter will
consist of Subchapter A, §167.1 and §167.3; Subchapter B,
8167.51; Subchapter C, §§167.101, 167.103, 167.105, 167.107,
and 167.109; Subchapter D, 8§167.151; and Subchapter E,
88167.201, 167.203, 167.205, 167.207, and 167.209.

Subchapter A - General, 8167.1 sets forth the purpose and
scope for the new chapter; and §167.3 provides the definitions
of words and terms used in the new chapter in addition to defi-
nitions contained in Insurance Code, 81467.001. Subchapter B
- Initiating Appointment of a Mediator, §167.51 provides which
forms the Texas Department of Insurance shall file with SOAH to
initiate the appointment of a mediator. Subchapter C - Mediator,
8167.101 identifies the requirements for appointment as a medi-
ator by SOAH, and the procedures the parties must follow when
choosing a person other than a mediator appointed by SOAH;
8167.103 sets forth how the mediator roster will be compiled,
posted, and maintained by SOAH, how the mediators will be
grouped and listed on the roster, and what must be filed by a
mediator who wishes to be appointed; §167.105 sets forth when
the roster will be updated, how a mediator may be withdrawn
or removed from the roster, and specifies that mediators are
responsible for fees and payments from parties; §167.107 pro-
vides the guidelines SOAH will use to determine which mediator
will be appointed based on the geographic region of where the
mediation will be held; and §167.109 identifies the duties and
responsibilities of the mediator. Subchapter D - Post Mediation
Reports, 8167.151 sets forth the timeline for the mediator to
submit reports after the conclusion of the mediation, identifies
to whom the reports must be sent, and includes the required
content of the reports following successful and unsuccessful
mediations. Subchapter E - Special Judges, §167.201 identifies
the required qualifications of special judges; §167.203 sets forth

the guidelines to be followed by the Chief Judge for entering an
order of referral to a special judge and the required content of
the order of referral upon receiving a report of an unsuccessful
mediation; 8167.205 sets forth how the special judge roster
will be compiled, posted, and maintained by SOAH, identifies
the qualifications for special judges under this chapter, and
specifies the information a special judge must submit in order to
be placed on the roster; §167.207 provides the guidelines the
Chief Judge or the Chief Judge’s designee will use to appoint
special judges; and §167.209 sets forth when the roster will be
updated, how a special judge will be withdrawn, or request to
be withdrawn from the roster, and specifies that special judges
are responsible for fees and payments from parties.

Kerry D. Sullivan, General Counsel, has determined that for the
first five-year period the new chapter is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering it.

Mr. Sullivan also has determined that for the first five-year pe-
riod the new chapter is in effect the public benefit anticipated
as a result of the new chapter will be in providing notice to the
participants, including mediators and special judges, of the pro-
cedures for requesting and participating in proceedings covered
by the chapter. There will be no effect on small businesses as a
result of enforcing the new chapter. The proposed new chapter
would have no fiscal impact on small businesses, and there is
no anticipated economic cost to individuals who are required to
comply with the new chapter.

Written comments must be submitted within 30 days after pub-
lication of the proposed new chapter in the Texas Register to
Debra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by email at
debra.anderson@soabh.state.tx.us, or by facsimile to (512) 463-
1576.

SUBCHAPTER A. GENERAL
1 TAC §167.1, §167.3

The new chapter is proposed under Insurance Code, Chapter
1467, 81467.003, which requires SOAH to adopt rules as
necessary to implement its respective powers and duties under
this chapter, and Government Code, Chapter 2001, §2001.004,
which requires agencies to adopt rules of practice setting forth
the nature and requirements of formal and informal procedures.

The new chapter affects the Government Code, Chapters 2001
and 2003, and Insurance Code, Chapter 1467.

§167.1. Purpose and Scope.

(a) This chapter governs the procedures of the State Office of
Administrative Hearings concerning the appointment of mediators and
special judges to conduct dispute resolution proceedings prescribed by
Insurance Code, Chapter 1467.

(b) These rules shall be construed to ensure the fair and ex[!
peditious resolution of claims brought under Insurance Code, Chapter
1467.

§167.3.

Definitions.

The definitions contained in Insurance Code, §1467.001 shall apply in
addition to the definitions set forth below.

(1) Chief Judge--The chief administrative law judge of
SOAH.
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(2) Out-of  Network  Benefit Mediation  Re-
quest--The completed form described in and available at
http://www.tdi.state.tx.us/consumer/documents/mediationform.pdf.

(3) SOAH--The State Office of Administrative Hearings.

(4) Special Judge--A person having the qualifications pre[]
scribed in Texas Civil Practice & Remedies Code, Chapter 151.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002006

Kerry D. Sullivan

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-4931

¢ ¢ ¢

SUBCHAPTER B. INITIATING APPOINTC!
MENT OF A MEDIATOR
1 TAC 8167.51

The new chapter is proposed under Insurance Code, Chapter
1467, 81467.003, which requires SOAH to adopt rules as
necessary to implement its respective powers and duties under
this chapter, and Government Code, Chapter 2001, §2001.004,
which requires agencies to adopt rules of practice setting forth
the nature and requirements of formal and informal procedures.

The new chapter affects the Government Code, Chapters 2001
and 2003, and Insurance Code, Chapter 1467.

§167.51. Forms.

In order to initiate the appointment of a mediator through SOAH, the
Texas Department of Insurance shall file with SOAH a completed Rel
quest to Docket Case form and a copy of the enrollee’s Out-of-Network
Benefit Mediation Request form.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002007

Kerry D. Sullivan

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-4931

¢ ¢ ¢

SUBCHAPTER C. MEDIATOR
1 TAC §8167.101, 167.103, 167.105, 167.107, 167.109

The new chapter is proposed under Insurance Code, Chapter
1467, 81467.003, which requires SOAH to adopt rules as
necessary to implement its respective powers and duties under
this chapter, and Government Code, Chapter 2001, §2001.004,
which requires agencies to adopt rules of practice setting forth
the nature and requirements of formal and informal procedures.

The new chapter affects the Government Code, Chapters 2001
and 2003, and Insurance Code, Chapter 1467.
8167.101. Mediator Qualifications.

(a) Any mediator appointed by SOAH shall have the qualifil]
cations prescribed by Insurance Code, §1467.052.

(b) Notwithstanding subsection (a) of this section, a person
other than a mediator appointed by SOAH may conduct mediation unl
der this chapter on agreement of all parties and notice to the Chief Judge
or her designee.

§167.103. Roster of Mediators.

(a) SOAH shall compile and maintain a roster of mediators
qualified to serve under Insurance Code, §1467.052. The roster shall
be posted on SOAH’s public website at www.soah.state.tx.us.

(b) The mediators listed on the roster shall be grouped accord(™
ing to the geographic region in which the mediator’s mailing address
is located. For purposes of grouping mediators by region, SOAH shall
use the judicial administrative regions described in Government Code

§74.042.

(c) The mediators shall be listed on the roster in alphabetical
order within each geographic region.

(d) Mediators qualified under Insurance Code, §1467.052 who
wish to be appointed under this chapter shall submit the following:

(1) A letter of interest containing the mediator’s:
(A) name;

(B) mailing address;
(C) email address;
(D) telephone number; and

(E) facsimile number.

(2) A statement of qualifications under Insurance Code,
§1467.052. The statement shall be submitted in accordance with the
information posted on SOAH’s public website.

§167.105.
m_e_n_t_s_.
(a) The roster of mediators will be updated on January 1 and
July 1 of each year. Mediators may send letters of interest and quall’]
ification statements described in §167.103(d) of this title (relating to
Roster of Mediators) at any time, but they must be received by SOAH
by June 15 or December 15 of each year to be included on the next
updated roster. Once placed on the roster, the mediator’s name shall
remain there until the mediator withdraws or the Chief Judge deter[]
mines the mediator is not qualified under Insurance Code, §1467.052.

Mediator Roster Update, Withdrawal, and Fee Arrange-

(b) Mediators may withdraw from the roster at any time. With[
drawals must be in writing and filed with SOAH.

(c) Mediators shall be solely responsible for fee arrangements
with and payments from parties.

§167.107. Appointment of a Mediator.

(a) Unless the parties have provided notice to the Chief Judge
or her designee that they have agreed to retain a mediator who meets the
qualifications set forth in Insurance Code, §1467.054, the Chief Judge
or her designee shall appoint a mediator from the roster of qualified
mediators maintained by SOAH. Whenever practicable, the mediator

the geographic region in which the mediation will be held.

(b) If no mediator is on the roster or available from the geo
graphic region that includes the county in which the mediation must
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be held pursuant to Insurance Code, §1467.052, SOAH shall appoint
a mediator who is willing to travel from another geographic region to
the county in which the mediation must be held.

§167.109. Mediator Duties and Responsibilities.
A mediator selected by the parties or appointed by SOAH under this
chapter shall perform the functions prescribed in Insurance Code,

Chapter 1467.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency'’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002008

Kerry D. Sullivan

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-4931

¢ ¢ ¢

SUBCHAPTER D. POST MEDIATION
REPORTS
1 TAC 8167.151

The new chapter is proposed under Insurance Code, Chapter
1467, 81467.003, which requires SOAH to adopt rules as
necessary to implement its respective powers and duties under
this chapter, and Government Code, Chapter 2001, §2001.004,
which requires agencies to adopt rules of practice setting forth
the nature and requirements of formal and informal procedures.

The new chapter affects the Government Code, Chapters 2001
and 2003, and Insurance Code, Chapter 1467.

§167.151. Mediator’s Reports Following Mediation.
(a) Within five days after the conclusion of mediation, the me!

diator shall submit to the Chief Judge, the Texas Department of Insur[!
ance, and the Texas Medical Board one of the following:

(1) ifthe mediation was successful, a report indicating that
the parties resolved their dispute in mediation; or

(2) ifthe mediation was unsuccessful, the report prescribed
in Insurance Code, §1467.057.

(b) If mediation was unsuccessful, the mediator shall include
in the report to the Chief Judge the following information:

(1) the issues to be referred to a special judge;

(2) the name of the special judge, if any, on which the par[’
ties have agreed or a statement advising that the Chief Judge should
appoint a special judge;

(3) acertification that the parties have waived their right to
trial by jury.

(c) The mediator shall not file the report required in Insurance
Code, §1467.101 with SOAH.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.
TRD-201002009

Kerry D. Sullivan

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-4931

¢ ¢ ¢

SUBCHAPTER E. SPECIAL JUDGES
1 TAC 88167.201, 167.203, 167.205, 167.207, 167.209

The new chapter is proposed under Insurance Code, Chapter
1467, 81467.003, which requires SOAH to adopt rules as
necessary to implement its respective powers and duties under
this chapter, and Government Code, Chapter 2001, §2001.004,
which requires agencies to adopt rules of practice setting forth
the nature and requirements of formal and informal procedures.

The new chapter affects the Government Code, Chapters 2001
and 2003, and Insurance Code, Chapter 1467.

8167.201. Special Judge Qualifications.

The special judge shall have the qualifications prescribed in Texas Civil
Practice and Remedies Code, Chapter 151.

8167.203. Order of Referral to Special Judge.

(@) Upon receiving the report of an unsuccessful mediation,
the Chief Judge shall enter an order of referral of the matter to a special

judge.
(b) The order of referral shall:

(1) name the special judge on whom the parties agreed, or
if the parties did not agree on a judge, appoint a special judge;

(2) state the issues to be referred;

(3) setout the time and place on which the parties agree for
the trial;

(4) require each party to pay the party’s proportionate share
of the special judge’s fee; and

(5) certify that the parties have waived the right to trial by
jury. If either party fails or declines to provide a written waiver within
seven days after the Chief Judge or the Chief Judge’s designee requests
them to do so, the referral shall not be made.

§167.205. Roster of Special Judges.

(a) SOAH shall compile and maintain a roster of special judges
qualified to accept referrals under this chapter. The roster will be posted
on SOAH’s website at www.soah.state.tx.us.

(b) Special judges qualified under Texas Civil Practice and
Remedies Code, Chapter 151 and who want to be selected or appointed
under this chapter shall send to the Chief Judge the following:

(1) A letter of interest containing the special judge’s:
(A) name;
(B) mailing address;
(C) email address;
(D) telephone number; and
(E) facsimile number.

(2) A statement of qualification under Texas Civil Practice
and Remedies Code, Chapter 151. The statement of interest shall be
submitted in accordance with the information provided on SOAH’s
public website.
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(c) The roster of special judges shall be divided according
to the judicial administrative regions described in Government Code,

§74.042.
(d) The special judges shall be listed on the roster in alphabet(
ical order within each judicial administrative region.

(e) The Chief Judge shall refer a case to a special judge in the
judicial administrative region from which the unsuccessful mediation
arose.

(a) The Chief Judge shall appoint special judges in alphabet[]
ical order and shall proceed through the list in that order. If a special
Judge declines appointment, the Chief Judge shall proceed to the next
special judge on the roster. When the end of the list is reached, the
Chief Judge will begin again in alphabetical order from the top of the
list.

(b) If no special judge is on the roster or available for the jul]
dicial administrative region from which the unsuccessful mediation
arose, the Chief Judge shall appoint a special judge from an adjoin[]
ing region.

(¢) If no special judge is available in an adjoining region, the
Chief Judge shall appoint a special judge from the nearest region in
which a special judge is available.

8167.209. Special Judge Roster Update, Withdrawal, and Fee Ar-
rangements.

(a) The roster of special judges will be updated on January 1
and July 1 of each year. Special judges may send letters of interest and
qualification statements described in §167.205 of this title (relating to
Roster of Special Judges) at any time, but they must be received by
SOAH by June 15 or December 15 of each year in order to be on the
next updated roster. Once placed on the roster, a special judge shall
remain there until the special judge withdraws or the Chief Judge del’
termines the special judge is not qualified under Texas Civil Practice
and Remedies Code, Chapter 151.

(b) Special judges may withdraw from the roster at any time.
Withdrawals must be in writing and filed with SOAH.

(c) Special judges shall be solely responsible for fee arrange(
ments with and payments from parties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002010

Kerry D. Sullivan

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-4931

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 7. LOCAL RECORDS

SUBCHAPTER D. RECORDS RETENTION
SCHEDULES
13 TAC §7.125

(Editor’s note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figures in 13 TAC
§7.125 are not included in the print version of the Texas Register. The
figures are available in the on-line version of the May 7, 2010, issue
of the Texas Register.)

The Texas State Library and Archives Commission proposes to
amend 8§7.125 regarding local government retention schedules
for the records of Public School Districts (SD), Public Junior Col-
leges (JC), County Clerks (CC), and District Clerks (DC) pur-
suant to the Government Code, 8441.158(a). The amendments
are being proposed to update these retention schedules.

Jan Ferrari, director, State and Local Records, has determined
that for each year of the first five years after the amended sec-
tion is in effect, there will be no fiscal implications for state or
local governments as a result of administering or enforcing the
section. Ms. Ferrari does not anticipate either a loss of, or an
increase in, revenue to state or local government as a result of
the proposed amended rules.

Ms. Ferrari has also determined the public benefit of the pro-
posed amended rule is that the amended schedules will help to
provide better management of records by improving retention of
public records. There will be no impact on small businesses, mi-
cro-businesses, or individuals as a result of enforcing the rules.

Written comments on the proposed rules may be submitted to
Nanette Pfiester, Program Planning and Research Specialist,
P.O. Box 12927, Austin, TX 78711; by fax to (512) 421-7224;
or by email to nanette.pfiester@tsl.state.tx.us.

The amended section is proposed under Government Code
§441.158 that grants authority to the Texas State Library and
Archives Commission to provide records retention schedules to
local governments and 8441.160 that allows the commission to
revise the schedules.

The proposed amendment affects the Government Code,
§441.158 and §441.160.

§7.125. Records Retention Schedules.

(a) The following records retention schedules, required to be
adopted by rule under the Government Code, §441.158(a), are adopted
by reference. Copies of the schedules are available from the State and
Local Records Management Division, Texas State Library, P.O. Box
12927, Austin, Texas 78711-2927; (512) 421-7200 [452-9242].

(1) Local Schedule LC: Records of Justice and Municipal
Courts.

(2) Local Schedule TX: Records of Property Taxation, 2nd
Edition.

(3) Local Schedule EL: Records of Elections and Voter
Registration.

[(4) Local Schedule SD: Records of Public School Dis-
tricts. |

|&)  Local Schedule J& Records of Publie Junior Col-
leges.]

(4) [€6)] Local Schedule HR: Records of Public Health
Agencies.
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(5) [€P] Local Schedule UT: Records of Utility Services.

(b) The following records retention schedules, required to be
adopted by rule under the Government Code, §441.158(a), are adopted.

(1) Local Schedule GR: Records Common to All Local
Governments, 3rd Edition.
Figure: 13 TAC §7.125(b)(1) (No change.)

(2) Local Schedule PW: Records of Public Works and Ser(
vices.
Figure: 13 TAC §7.125(b)(2) (No change.)

(3) Local Schedule CC: Records of County Clerks, 3rd
[2nd] Edition.
Figure: 13 TAC §7.125(b)(3)

(4) Local Schedule DC: Records of District Clerks, 3rd
[2nd] Edition.
Figure: 13 TAC §7.125(b)(4)

(5) Local Schedule PS: Records of Public Safety Agencies,
2nd Edition.
Figure: 13 TAC §7.125(b)(5) (No change.)

(6) Local Schedule SD: Records of Public School Districts.
2nd Edition.
Figure: 13 TAC §7.125(b)(6)

(7) Local Schedule JC: Records of Public Junior Colleges,
2nd Edition.
Figure: 13 TAC §7.125(b)(7)

(c) The retention periods in the records retention schedules
adopted under subsections (a) and (b) of this section serve to amend
and replace the retention periods in all editions of the county records
manual published by the commission between 1978 and 1988. The
retention periods in the manual, which were validated and continued
in effect by the Government Code, §441.159, until amended, are now
without effect.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002016

Edward Seidenberg

Assistant State Librarian

Texas State Library and Archives Commission
Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 463-5459

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 11. SURFACE MINING AND
RECLAMATION DIVISION
SUBCHAPTER C. SUBSTANTIVE
RULES--URANIUM EXPLORATION AND
SURFACE MINING

The Railroad Commission of Texas withdraws the proposal pub-
lished in the November 6, 2009, issue of the Texas Register (34
TexReg 7730) and proposes amendments to §11.71 and §11.72,
relating to Purpose and Authority; and Applicability; new §11.73
and 811.74, relating to Uranium Exploration Forms; and Infor-
mation Subject to Public Review; amendments to §11.81 and
§11.82, relating to Statutory Definitions; and Regulatory Defini-
tions; amendments to §811.92 - 11.100, relating to Permit Ap-
plication; Elements of Permit Application; Application Approval;
Bonding, Insurance, Payment of Fees; Permit Issuance; Re-
newal; Transfer; Permit Approval; and Permit Denial; amend-
ments to §11.113 and §11.114, relating to Revocation or Suspen-
sion without Consent and Revision on Motion or with Consent;
and new rules §811.131 - 11.142, relating to Uranium Explo-
ration Permit: General Provisions; Application to Conduct Ura-
nium Exploration Activity; Uranium Exploration Permit Revision;
Uranium Exploration Permit Renewal; Uranium Exploration Per-
mit Transfer; Uranium Exploration Permit Fees; Commission No-
tice of Uranium Exploration Permit Application, Issuance, and
Denial; Uranium Exploration Drill Site Operating and Reclama-
tion Requirements; Uranium Exploration Drill Site Plugging and
Reporting Requirements; Commission and Groundwater Con-
servation District Jurisdiction; Groundwater Quality and Well In-
formation; and Groundwater Analysis and Reporting; amend-
ments to 8§11.151 - 11.153, relating to Plan; Standards; and Al-
ternative Methods; amendments to §11.181 and §11.182, relat-
ing to Closing, and Release; amendments to §11.194, relating to
Release from Reporting Requirement; amendments to §11.203,
relating to Duration of Liability; and amendments to §11.206, re-
lating to Release or Reduction of Bonds. The Commission is
publishing a new proposal that incorporates revisions based on
some of the comments the Commission received on the version
of the proposed rules published in the Texas Register on Novem-
ber 6, 2009.

In a separate, concurrent rulemaking, the Commission proposes
the repeal of §§11.131 - 11.139, relating to Notice of Exploration
through Overburden Removal; Content of Notice; Extraction of
Minerals; Removal of Minerals; Lands Unsuitable for Surface
Mining; Notice of Exploration Involving Hole Drilling; Permit;
Reclamation and Plugging Requirements; and Reporting, in
order to propose the corresponding new rules §811.131 - 11.142
mentioned above.

In §11.71, the Commission proposes to add the words "ex-
ploration," "explored lands," and "exploration activity," and in
811.72, to add the words "uranium exploration activity" and
"uranium exploration permit" pursuant to the expanded statutory
authority to regulate uranium exploration enacted by House Bill
3837, 80th Legislature (2007).

The Commission proposes new §11.73 to specify the forms re-
quired to be filed with the Commission for various purposes. The
form numbers, names, creation or revision dates, and the appli-
cable rule numbers are listed in the table. To amend a form,
create a new form, or to stop using a current form, the Commis-
sion would be required to give notice as a rulemaking proceed-
ing, which would include notice and an opportunity for interested
persons to comment.

The Commission proposes new §11.74 to establish that all in-
formation filed by an applicant or permittee is considered es-
sential for public review unless the applicant or permittee identi-
fies specific information to be confidential and the director deter-
mines whether it is or is not essential for public review. This rule
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largely mirrors the language in Texas Natural Resources Code,
§131.048.

In §11.81, the Commission proposes amendments to the defini-
tions of "party to the administrative proceedings," the deletion of
the definition of "person affected,” and amendments to the defini-
tion of "surface mining operation." One comment on the Novem-
ber 6, 2009, proposal suggested that the definition of "person
affected" not be deleted. The Commission continues to propose
deletion of this definition in §11.81 because the term is already
defined in the Act at 8131.004(11). Another comment suggested
that the definition of "reclamation” should include a specific refer-
ence to exploration activities. The Commission agrees that this
distinction should be included, and is proposing a definition for a
new term, "exploration reclamation," in §11.82 to clarify the mat-
ter.

In 811.81(14), the Commission proposes wording in the defi-
nition of "surface mining permit" to clarify that a uranium sur-
face mining permit does not include a discharge permit issued
by the Commission pursuant to the Texas Uranium Exploration,
Surface Mining, and Reclamation Act, Texas Natural Resources
Code, Chapter 131, Subchapter H, or a uranium exploration per-
mit issued by the Commission pursuant to this chapter. Similar
changes are proposed in §11.82(16) for the definition of "ura-
nium exploration permit."

In 811.82, the Commission proposes an amendment to the def-
inition of "Act," and proposes new definitions for "APA" "ap-
plicant,” "director," "division," "drilling completion," "examiner,"
"exploration borehole," "exploration reclamation," "permit," "ura-
nium exploration permit," "well," and "well completion."” The pro-
posed definitions for "APA," "applicant," "director," "division," "ex-
aminer," "well," and "well completion" clarify terms that are used
in the chapter. The proposed definitions for "exploration bore-
hole," "permittee," and "uranium exploration permit" clarify terms
used in HB 3837.

For 8811.92 - 11.100, the Commission proposes minor changes
to the rule titles to clarify that these rules apply to surface mining
activities; in §11.93 and 8§11.94, the Commission also proposes
an increase in the initial application fee from $200 to $400. In
§11.100, the Commission proposes wording to correct the name
of a state agency.

The Commission proposes minor changes in §11.113 and
§11.114 to correct references to other rules and to delete obso-
lete language for greater clarity.

The Commission proposes the repeal of §811.131 - 11.139
in a separate, concurrent rulemaking and here proposes the
corresponding new rules §811.131 - 11.142 to implement the
new statutory provisions enacted by HB 3837. Proposed new
§11.131 sets forth the requirement to obtain a permit for uranium
exploration prior to conducting such activity, outlines the scope
of such permit, including a general description of the purposes
and authority granted by a permit, and mirrors language enacted
by HB 3837. This section also establishes the permit term for
exploration and the requirements for permit renewal until certain
activities are completed.

Each applicant for a uranium exploration permit must comply
with proposed new 8§11.132 by filing Form SMRD-3U, specifi-
cally including information regarding the applicant, the names
and addresses of each entity that the Commission is required
to notify under proposed new §11.137 in this rulemaking. Pro-
posed new §11.132 also requires a map or maps of the area
of proposed exploration and a list of permit-area surface owners

and mineral owners that specifically identifies those mineral own-
ers from whom right of entry to conduct exploration activities has
been obtained. In addition, sufficient geologic and hydrologic in-
formation for the proposed area of exploration must be included
to support the proposed plan for borehole plugging and well in-
stallation. Two comments on the November 6, 2009, proposed
rules suggested that the distance outside the exploration permit
boundary in proposed §11.132(b)(6)(C) be reduced from 1,000
feetto 150 feet, to be consistent with the protection requirements
for drilling within 150 feet of private wells. The Commission pro-
poses a distance of 150 feet in these proposed rules. Two com-
ments on proposed new §11.132(b)(7)(C) recommended that the
requirement to provide an estimate of the number of exploration
boreholes to be drilled during the permit term was too specula-
tive to be of reasonable use and that the requirement should be
deleted. The Commission agrees and has proposed a revised
subparagraph. This change is also included in proposed rule
§11.137(c)(4). In addition, two comments recommended that the
Commission define who constitutes an "authorized representa-
tive" in 811.132(c). For clarity, the Commission proposes to in-
clude the phrase "applicant’s authorized representative" in pro-
posed §11.132(b)(2).

Proposed new §811.133, 11.134, and 11.135 establish the min-
imum requirements, respectively, for the content of applications
for revision, renewal, and transfer of exploration permits. Appli-
cants for revision or renewal must file Form SMRD-3U describing
any changes to the exploration activity, and permittees request-
ing a transfer must file Form SMRD-5U.

Proposed new §11.136 pertains to uranium exploration permit
fees. An initial application fee for uranium exploration consists
of an amount equal to $1.50 per acre for each acre included
within the proposed exploration area identified on a map as part
of the application plus $50 for each exploration borehole drilled
during the twelve-month permit term. An application for a permit
amendment that proposes additional exploration area must be
accompanied by the appropriate fee of $1.50 per acre for each
additional acre. Permit amendment fees will not be prorated.
Permit renewal applications must be accompanied by a permit
renewal application fee calculated on the same basis for acres
and number of boreholes. Permit transfer applications require
a $500 nonrefundable fee. Subsection (e) requires these fees
to be paid with the submission of the monthly borehole plugging
reports (Forms SMRD-38U or SMRD-39U).

Proposed new §11.137 establishes the Commission’s require-
ments for notifying certain entities in the area of proposed ac-
tivity for a new exploration permit, revision, renewal, or transfer.
These entities, to be identified by name and address in the permit
application, pursuant to proposed new §11.132, include the lo-
cal groundwater conservation district, if present, the mayor and
health authority of each municipality in the locality, the county
judge and county health authority of each county in which the
proposed exploration is to occur, and each member of the Texas
legislature representing the area in which the proposed explo-
ration is to occur. One comment on the November 6, 2009, pro-
posed rules suggested that this rule make clear that notices re-
quired under §11.137 will be provided concurrently to all entities.
The Commission agrees with this suggestion and has included
the requirement in this proposal.

Proposed new §11.138 sets forth the drill site operating and
reclamation requirements for uranium exploration. No permittee
may drill an exploration borehole within 150 horizontal feet of an
existing water well without the written consent of the well owner.
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The rule further sets out a permittee’s duty to protect the drill
site and ensure that reclamation occurs as contemporaneously
as practicable. The permittee must notify the division prior to
certain activities to allow scheduling of inspections.

Proposed new 811.139 establishes technical requirements for
borehole plugging, marking, and reporting, including acceptable
plugging materials and methodology, a reasonable time frame
for effecting the plugging of exploration boreholes, and require-
ments for marking plugged holes in the field to facilitate inspec-
tion following plugging. Proposed subsections (e) and (g) require
a monthly report of plugging (on Form SMRD-39U or SMRD-
38U).

Proposed new §11.140 addresses ground water quality pursuant
to HB 3837 and specifies the Commission’s jurisdiction over ura-
nium exploration boreholes and cased exploration wells, and re-
quires a permittee to register cased exploration wells with the
Texas Commission on Environmental Quality pursuant to its rule
at 30 TAC 8331.221 (relating to Registration of Wells). Certain
wells are subject to the requirements of groundwater conserva-
tion districts. The proposed new rule also requires permittees
to file monthly reports with the Commission and the applicable
groundwater conservation districts reporting the total amount of
water produced from certain wells.

Proposed new 811.141 requires permittees to obtain groundwa-
ter samples for analysis at least 15 days prior to commencement
of drilling. Within 90 days of receiving the laboratory analysis, the
applicant must provide the pre-exploration groundwater quality
information to the groundwater conservation district. Proposed
new §11.142 requires groundwater quality analysis according to
the specified groundwater monitoring parameters. Permittees
must report the analyses to the Commission and the ground-
water conservation districts. One comment on the November
6, 2009, proposal suggested that vanadium (V) be included as
a parameter that should be analyzed in ground waters in per-
mit-area wells. The available literature on minerals and elements
that frequently occur in Texas uranium provinces supports this
suggestion. The Commission proposes to include vanadium as
a required analyte.

Finally, the Commission proposes amendments to §811.151,
11.152, 11.153, 11.181, 11.182, 11.194, 11.203, and 11.206 to
correct statutory citations and cross-references to other rules
and to make other non-substantive clarifications.

John Caudle, Director, Surface Mining and Reclamation Divi-
sion, has determined that during each year of the first five years
the proposed amendments and new rules would be in effect,
the net fiscal effect on state government will be minimal if not
zero, because the anticipated program costs match closely with
anticipated revenue resulting from the proposed fee structure.
Program costs for the Commission to implement the regulatory
program established in HB 3837 result from continued staffing
needs that require a minimum of two full-time employees, one
each for uranium exploration permit review and for site inspec-
tion activities, plus operating expenses to conduct the necessary
inspections. The proposed fees for exploration permitting speci-
fied in proposed new §11.136 are set at an amount that the Com-
mission anticipates will recover the costs of the regulatory pro-
gram, consistent with Texas Natural Resources Code, §131.355,
which authorizes the Commission to impose fees and mandates
the fee collection authorized in House Bill 3837, 80th Legislature
(2007) and House Bill 1, Article VI, Railroad Commission Rider
13, 80th Legislature (2007), which requires the Commission to

assess fees sufficient to generate revenue to cover the contin-
gent general revenue appropriation.

The purpose of the proposed amendments and new rules is to
clarify several existing rules and to promulgate more comprehen-
sive rules regarding uranium exploration by drillhole pursuant to
the expanded statutory authority enacted in HB 3837. The Com-
mission does not anticipate that the amendments will result in
either an increase or decrease in the total number of uranium
exploration permit applications filed with the Commission. There
will be no fiscal impact on local governments.

Mr. Caudle has determined that for each year of the first five
years that the proposed amendments and new rules will be in
effect, the public benefit will be a fee structure for uranium ex-
ploration activities that aligns the fees paid by the uranium explo-
ration and mining industry with the costs incurred by the Com-
mission to implement the regulatory program established in HB
3837. In addition, the proposed amendments and new rules pro-
vide a more comprehensive regulatory program that is easier to
understand and comply with. In addition, Mr. Caudle has de-
termined that for each year of the first five years the proposed
amendments and new rules will be in effect, the probable in-
crease in the economic cost of compliance to the uranium in-
dustry as a whole would be a total of $153,750. This amount is
based on the Commission’s estimated manpower needs and is
derived from a proposed annual fee of $1.50 per permit acre and
a fee of $50 for each exploration borehole drilled during the an-
nual permit term. Mr. Caudle estimates an average of 15 initial
or permit renewal applications per year with an average of 3,500
acres and 100 boreholes per permit, yielding estimated revenue
of $153,750 per year.

Texas Government Code, §2006.002, relating to Adoption of
Rules with Adverse Economic Effect, directs a state agency
considering adoption of a rule that would have an adverse
economic effect on small businesses or micro-businesses to
reduce that effect if doing so is legal and feasible considering
the purpose of the statute under which the rule is to be adopted.
Before adopting a rule that may have an adverse economic
effect on small businesses, a state agency first must prepare
an economic impact statement that estimates the number of
small businesses subject to the proposed rule, projects the
economic impact of the rule on small businesses, and describes
alternative methods of achieving the purpose of the proposed
rule. The Commission’s proposed amendments and new rules
in Chapter 11 are anticipated to have a potential impact on
those companies that perform uranium exploration in Texas.
No permits have been issued for surface uranium mining since
1993.

Texas Government Code, §2006.001(2), defines a "small busi-
ness" as a legal entity, including a corporation, partnership, or
sole proprietorship, that is formed for the purpose of making
a profit, is independently owned and operated, and has fewer
than 100 employees or less than $6 million in annual gross re-
ceipts. Texas Government Code, §2006.001(1), defines "mi-
cro-business" as a legal entity, including a corporation, partner-
ship, or sole proprietorship, that is formed for the purpose of
making a profit, is independently owned and operated, and has
not more than 20 employees. Uranium exploration and mining
companies are not required to make filings with the Commission
reporting the number of employees or annual gross receipts,
which are elements of the definitions of "micro-business" and
"small business" in Texas Government Code, 2006.001. Infor-
mation available to the Commission indicates that the uranium
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exploration and mining companies operating in Texas have at
least 100 employees or are companies under common control
of larger companies and, therefore, do not meet two of the three
elements of either definition; however, the Commission cannot
conclusively determine whether any current permittee is a small
business or micro-business, as those terms are defined.

The North American Industrial Classification System (NAICS)
sets forth categories of business types, and the appropriate cate-
gory for uranium exploration and mining is 212291 (Uranium-Ra-
dium-Vanadium Ore Mining). In the Texas NAICS on the Texas
Comptroller of Public Accounts website page entitled "HB 3430
Reporting Requirements-Determining Potential Effects on Small
Businesses," this category is not delineated. The most suitable
category on that website is business type 212 (Mining, except
oil and gas), for which there are listed 281 companies in Texas.
This source further indicates that 227 companies (81 percent)
are small businesses or micro-businesses as defined in Texas
Government Code, §2006.002. No further breakdown is pro-
vided with respect to the relative size of the companies.

All of the exploration permits the Commission has issued since
2005 are or were held by just seven companies. The Commis-
sion does not expect this scale of activities to change apprecia-
bly in the future. The Commission has determined that, based
on available data, one of these seven companies that currently
would be affected by the proposed rules may meet the require-
ments for classification as a small business or micro-business as
those terms are defined in Texas Government Code, §2006.001.
Based on comments received from the Commission’s previous
notice of proposed rulemaking, the Commission has determined
that it should adopt a conservative approach and prepare an eco-
nomic impact statement that addresses the economic costs of
compliance, assuming that one or more of the companies that
currently are conducting exploration or that another company
which may desire to conduct exploration meets these require-
ments.

The Commission’s experience with uranium permitting under the
current rules indicates that the larger companies have held sev-
eral permits of a large total acreage (several thousand to tens
of thousands of acres), whereas the subsidiary companies un-
der common control of a larger company have generally con-
ducted exploration on known prospects of a smaller size, rang-
ing from about 200 to 1,200 acres. The proposed fee structure is
based on the areal extent of the permit and the number of holes
drilled, factors that would both tend to greatly reduce the likely
actual permit-fee costs for the smaller businesses and modestly
increase the actual permit-fee costs for the largest businesses.
The Commission is not proposing a flat fee for each permit.
None of these factors, however, is anticipated to significantly af-
fect company decisions regarding the number and depth of the
holes drilled. Other factors that might affect an assessment of
the economic burden of regulating uranium exploration, such as
net value of the mineral resource in the average explored area,
cannot be directly assessed because this information is neither
reported nor otherwise available to the Commission.

Irrespective of the non-availability of data on the structure of
the corporate entities, the Commission hypothetically estimates
that a permittee holding five permits with a cumulative total per-
mit area as large as 500,000 acres would annually drill a total
of 100 boreholes in each permit. Under this scenario, the re-
quired permitting would result in an annual cost to the permittee
of $775,000, based on the proposed fee structure. The Com-
mission considers such a scenario is unlikely, however, because

under the current regulatory framework, permit area sizes are
greatly inflated beyond the area that the permittee has already
or expects to actually conduct exploration activities. The Com-
mission’s current regulations provide no incentive to reduce the
area to that which is reasonably necessary to conduct the in-
tended activities. The Commission has determined that a more
likely scenario would be that a permittee might hold as many as
five permits averaging 3,500 acres each, and annually might drill
an average of 100 boreholes in each permit. In this scenario, the
required permitting would cost the permittee $51,250 annually.

The Commission also has determined that permit holders may
incur some initial costs as a result of proposed changes to re-
porting requirements. The proposed reporting requirements for
plugging of exploration boreholes and completion of cased ex-
ploration holes may require additional coordination between the
exploration permittee and its drilling contractor. Much of the in-
formation to be reported to the Commission under the proposed
amendments and new rules already is required to be reported by
annual affidavit under the existing rules. Exploration companies
already routinely record the information during drilling, although
not currently on a form or in the format designated by the Com-
mission in the proposed rules. The Commission estimates that
each permittee could incur a nominal additional one-time cost
of approximately $1,000, irrespective of the number of permits
held, to implement a transition to the revised reporting scheme
mandated by the proposed changes. The proposed reporting
requirements will also require new reporting forms, maps, and
additional postage costs of approximately $200 per permit per
year. In addition, the cost for preparing a permit application will
increase somewhat beyond the current requirements. The pro-
posed rules require that additional baseline and property infor-
mation be provided in the form of tables and maps. Most of this
information would already have been obtained by a permittee for
other purposes. Nevertheless, the Commission estimates that
the resulting increased cost of preparation of a permit applica-
tion would be approximately $500.

The Commission considered the use of the alternative regulatory
method commonly termed "permit by rule,” to achieve the pur-
pose of the proposed rules while minimizing the adverse impacts
on small businesses. Permit by rule does not require submittal
of a permit application, instead relying on self-reporting and pe-
riodic inspections. The Commission has rejected this approach,
primarily because under such a method, the Commission would
not have available to it the type and amount of site-specific in-
formation necessary for the Commission to meet the continuing
notice requirements in HB 3837 and to ensure the protection of
the health, safety, and environmental and economic welfare of
the state. In addition, reliance on self-reporting and periodic in-
spections, when coupled with the show-cause enforcement pro-
cedure also established in the Act, would not allow the Commis-
sion to meet its mandate under the Act.

The second requirement under Texas Government Code,
§2006.002, is for a state agency to prepare a regulatory flexibility
analysis that includes the agency’s consideration of alternative
methods of achieving the purpose of the proposed rule that
may have an adverse economic effect on a small business or
micro-business. This analysis must consider using, if consis-
tent with the health, safety, and environmental and economic
welfare of the state, regulatory methods that will accomplish the
objectives of applicable rules while minimizing adverse impacts
on small businesses. The state agency must include in the
analysis several proposed methods of reducing the adverse
impact of a proposed rule on a small business.
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As set forth in HB 3837, there are two primary objectives and
purposes of regulating uranium exploration through a permitting
process. First, such a process includes requirements for proper
reclamation of land explored for minerals to prevent undesirable
land and water conditions that would be detrimental to the gen-
eral welfare, health, safety, and property rights of the citizens
of Texas, and thus promoting the subsequent beneficial use of
the land. Second, the process ensures that exploration and sur-
face mining operations are conducted in a manner that will pre-
vent unreasonable degradation of land and water resources and
are accomplished as contemporaneously as practicable with the
exploration. Proper reclamation of land explored for minerals in-
cludes proper plugging of boreholes drilled during the conduct of
exploration and reclamation of the surface disturbance, includ-
ing backfilling the associated pits that were excavated during the
drilling process, burying any radioactive materials exposed dur-
ing exploration, leveling the surface to the approximate original
contour, and re-vegetating the land. In performing the analysis
mandated by Texas Government Code, §2006.002(c), the Com-
mission recognizes that the cost of compliance with the proposed
new rules and amendments would potentially represent a por-
tion of a small business’ or micro-business’ exploration budget
greater than a corresponding budget of a large company con-
ducting uranium exploration. Irrespective of this consideration,
the statutory requirements to mitigate the potential effects to the
environment and public health and safety, and the administration
and enforcement thereof, exist regardless of the economic ef-
fects to the entity conducting the activities. Therefore, the Com-
mission has determined that the use of different regulatory meth-
ods, although they might minimize the adverse economic effects
on small businesses and micro-businesses, is incompatible with
the Commission’s duty to protect health, safety, and environmen-
tal and economic welfare of the state, and with the Commission’s
obligation to the objectives set forth in the statute, as revised by
HB 3837, to protect the surface and groundwater resources of
the state.

The Commission has determined that the proposed amend-
ments and new rules will not affect a local economy; therefore,
the Commission has not prepared a local employment impact
statement pursuant to Texas Government Code, §2002.022.

The Commission has determined that the proposed amend-
ments and new rules in Chapter 11 are not major environmental
rules, because the rules do not meet the requirements set forth
in Texas Government Code, §2001.0225(a).

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
http://www.rrc.state.tx.us/rules/commentform.php; or by elec-
tronic mail to rulescoordinator@rrc.state.tx.us and should refer
to SMRD Docket No. 01-09. Comments will be accepted until
5:00 p.m. on Monday, June 7, 2010, which is 31 days after
publication in the Texas Register. The Commission finds that
this comment period is reasonable because the proposal, as
well as an online comment form, will be available on the Com-
mission’s web site no later than the day after the open meeting
at which the Commission approves publication of the proposal,
giving interested persons more than two additional weeks to
review, analyze, and draft and submit comments. Further,
the initial draft version of this proposal was the subject of a
stakeholders’ meeting, at which the Commission staff received
input regarding the draft proposal. As a result of that meeting,
the staff made some changes to the draft before presenting it

to the Commission to request approval to publish the proposal
in the Texas Register for formal comment. A second revised
proposal was also published.

The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call John Caudle, Director,
Surface Mining and Reclamation Division, at (512) 463-6900.
The status of all Commission rulemakings in progress is avail-
able at www.rrc.state.tx.us/rules/proposed.php.

DIVISION 1. INTRODUCTION
16 TAC §811.71 - 11.74

The Commission proposes the amendments and new rules
under Texas Natural Resources Code, §131.021, which autho-
rizes the Commission to promulgate rules pertaining to surface
uranium mining and exploration operations; Texas Natural
Resources Code, §131.355, which authorizes the Commission
to impose fees and mandates the fee collection authorized
in House Bill 3837, 80th Legislature (2007) and House Bill
1, Article VI, Railroad Commission Rider 13, 80th Legislature
(2007), which requires the Commission to assess fees sufficient
to generate revenue to cover the contingent general revenue
appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
etseq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments and new rules.

Issued in Austin, Texas on April 20, 2010.
§11.71.

In order to prevent the adverse effects to society and the environment
resulting from unregulated surface mining operations; to ensure [ast]
sure] that the rights of surface landowners and other persons with a
legal interest in the land or appurtenances are protected from such unJ
regulated surface mining operations; to ensure [assure] that surface
mining operations are not conducted where reclamation as required by
the Texas Railroad Commission is not possible; to ensure [assure] that
exploration and surface mining operations are so conducted as to prel]
vent unreasonable degradation to land and water resources; to ensure
[assure] that reclamation of all explored land and surface-mined lands
is accomplished as contemporaneously as practicable with the explo[]
ration activity and surface mining operation, recognizing that the ex[]
traction of minerals by responsible mining operations is an essential
and beneficial economic activity, these sections are promulgated pur(]
suant to the directive and authority of the Texas Uranium Exploration,
Surface Mining, and Reclamation Act, Texas Natural Resources Code,
Chapter 131, et seq. (the "Act"), and any amendment to it.

§11.72. Applicability.

(a) No person shall conduct any uranium exploration activity
or surface mining operation without having first obtained a uranium
exploration permit or surface mining permit issued by the commission
pursuant to this subchapter and the Act.

Purpose and Authority.

(b) The provisions of this chapter [these sections] shall not ap[]
ply to:
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(1) surface mining operations conducted on public lands
regulated by the General Land Office of Texas; provided that such afl]
fected lands are reclaimed in a manner consistent with the provisions
of this chapter [these sections]; and

(2) (No change.)
811.73. Uranium Exploration Forms.

Forms required to be filed at the Commission for conducting uranium
exploration shall be those prescribed by the Commission as listed in
Table 1 of this section. All Commission forms listed in Table 1 for
uranium exploration and required to be filed at the Commission shall
be kept by the Commission secretary and posted on the Commission’s
web site. Notice of any new or amended forms shall be issued by the
Commission. The Commission may at its discretion accept an earlier
version of a prescribed form, provided that it contains all required in[’]
formation.

Figure: 16 TAC §11.73

§11.74.

Information Subject to Public Review.

(a) All information filed by an applicant or permittee is conl
sidered essential for public review unless the provisions of subsection
(b) of this section apply.

(b) An applicant or permittee may identify as confidential spel’
cific information concerning mineral deposits, test borings, core sam[]
ples, geophysical logs, trade secrets, or privileged commercial or finan[]
cial information relating to the competitive rights of the applicant for
or permittee of any exploration permit or surface mining permit. At the
time the information is filed, the applicant or permittee shall identify
all specific information claimed to be confidential and shall set forth all
facts and arguments in support of this claim. Information claimed to
be confidential shall be submitted separately from the rest of the applil
cation in a clearly marked sealed envelope.

(1) The director shall review the specific information iden[]
tified as confidential by the applicant or permittee and, within 10 busil
ness days from the date of filing, the director shall make a written deter[
mination as to whether the specific information is essential for public
review. The director’s determination is subject to appeal to the Com|[]
mission within 10 business days of issuing such determination. If the
director determines that the specific information is essential for public
review, the director shall set forth all facts and reasoning in support of
that determination. Ten business days following the issuance of that
determination, the director shall place the specific information in the
public file, unless the applicant or permittee appeals the director’s del !
termination to the Commission.

(2) A member, employee, or agent of the Commission shall
not disclose specific information that has been determined in paragraph
(1) of this subsection to be confidential and not essential for public
review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001950

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295
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DIVISION 2. DEFINITIONS
16 TAC §11.81, §11.82

The Commission proposes the amendments under Texas
Natural Resources Code, 8§131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
8§131.001, et seq.,as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

§11.81. Statutory Definitions.

As used in this subchapter, the following words defined in the Act,
§131.004, shall have the definitions therein set forth and as they may
be hereafter severally amended. For convenience in reference, such
definitions are as follows.

(1)-(7) (No change.)

(8) Party to the administrative proceedings--Any person
who has participated in a public hearing or filed a valid petition or
timely objection pursuant to any provision of the Act; a party to the
administrative proceedings may or may not be a party as defined in
the APA.

(9) - (10) (No change.)

1 Person affected—Any person who is a resident of a
cotnty or aiy county adjacent or contiguous to the county in which a
mining eperation is of is proposed to be located, including any person
whe is deing business or owns land in the county or adjacent or cont]
Howots county and any loeal government and whe demonstrates that
he has suffered or will suffer actual injury or economic damage-]

(11)  [(¥2)] Reclamation--The process of restoring an area
affected by a surface mining operation to its original or other substan/]
tially beneficial condition, considering past and possible future uses of
the area and the surrounding topography.

(12)  [(13)] Surface mining--The mining of minerals by re[!
moving the overburden lying above the natural deposit of minerals and
mining directly from the natural deposits that are exposed and those as[]
pects of underground mining having significant effects on the surface;
provided, this definition shall not be construed to include in situ mining
activities associated with the removal of uranium or uranium ore.

(13)  [(#4)] Surface mining operation--Those activities
conducted at or near the mining site and concomitant with the surface
mining, including extraction, storage, processing and shipping of
minerals and reclamation of the land affected.

(14)  [(15)] Surface mining permit--The written certifical’]
tion by the commission that the named operator may conduct the surl]
face mining operations described in the certification during the term of
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the surface mining permit and in the manner established in the certifil]
cation. A surface mining permit does not include:

(A) adischarge permit issued by the Commission pur(]
suant to the Act; or

(B) an exploration permit issued by the Commission
pursuant to this subchapter (relating to Substantive Rules-Uranium Ex[]
ploration and Surface Mining).

(15)  [(16)] Topsoil--The unconsolidated mineral matter
naturally present on the surface of the earth which has been subjected
to and influenced by genetic and environmental factors of parent malJ
terial, climate, macroorganisms and microorganisms, and topography,
all acting over a period of time, and which is necessary for the growth
and regeneration of vegetation on the surface of the earth.

(16) [(FH] Toxic material--Any substance present in suffil]
cient concentration or amount to cause injury or illness to plant, animal,
or human life.

811.82. Regulatory Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth[]
erwise.

(1) (No change.)

(2) Act--The Texas Uranium Exploration, Surface Mining,
and Reclamation Act, Texas Natural Resources Code, Chapter 131, et
seq.

(3) Administrative Procedure Act; APA--Texas Govern[!
ment Code, Chapter 2001.

(4)  Applicant--A person who is applying for a new permit
or an amendment to or a renewal or transfer of a current permit.

(5) [®)] Contiguous area--Includes all areas touching
upon the boundaries of the land affected by the surface mining opl]
eration which the operator proposes to surface mine notwithstanding
areas separated by terrain features such as streams, roads, gas lines,
and power transmission lines.

(6) Director--The director of the Surface Mining and
Reclamation Division or the director’s delegate.

(7) Division--The Surface Mining and Reclamation Divil]
sion of the Commission or its director or employees.

(8) Drilling completion--The time at which total drilling
depth has been reached and the exploration borehole has been logged.

(9) Examiner--The person appointed by the Commission to
conduct hearings.

(10)  Exploration borehole--An uncased hole created with a
drill, auger, or other boring tool for exploring strata in search of ural!
nium deposits.

(11) Exploration reclamation--The process of restoring an
area affected by activities conducted under a uranium exploration per[]
mit to its original or other substantially beneficial condition.

(12) [(4] Highwall--The vertical or nearly vertical wall of
exposed strata adjacent to the site of a mineral deposit which results
from surface mining excavation.

(13) Permit--A surface mining permit, as defined in this
section, or a uranium exploration permit, as defined in this section.

(14)  [®]Rules--The regulations promulgated by the com[]
mission pursuant to the authority of the Texas Uranium Exploration,
Surface Mining, and Reclamation Act.

(15)  [(6)] Terracing--Grading where the steepest contour
of the highwall shall not be at a greater angle from the horizontal than
that set by the commission in approving a specific reclamation plan
calling for terracing with the table portion of the restored area flat and
a flat terrace without depressions to hold water and with adequate pro(
vision for drainage, unless otherwise approved by the commission.

(16)  Uranium exploration permit--The written certification
by the Commission that the named entity may conduct the uranium
exploration activities described in the certification during the term of
the permit and in the manner and subject to the conditions established
in the certification. A uranium exploration permit does not include:

(A) a uranium surface mining permit issued by the
Commission pursuant to this chapter; or

(B) a permit issued by the Texas Commission on
Environmental Quality pursuant to Texas Water Code, §27.011 and
§27.0513.

(17) Well--Any excavation that is drilled, cored, bored,
washed, fractured, driven, dug, jetted, or otherwise constructed for
the intended use of locating, monitoring, dewatering, depressurizing,
observing, diverting, or acquiring groundwater, or for conducting
pumping or aquifer tests.

(18) Well completion--Activities undertaken as a part of
well installation to render the well usable for its intended purpose. Well
completion includes, at a minimum, the installation of casing; sealing
the well annulus to the ground surface; and capping the well.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001951

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 3. URANIUM SURFACE MINING

PERMITS
16 TAC §811.92 - 11.100

The Commission proposes the amendments under Texas
Natural Resources Code, 8§131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).
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Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

811.92. Surface Mining Permit Application.

A permit application may cover one or more surface mining operations
which may or may not be contiguous. The application for noncontigul
ous operations may contain a consolidated reclamation plan covering
each of the separate operations unless the nature of the operations varies
to such an extent to require the delineation of distinctly separate recla’’
mation plans. Three copies of the permit application shall be submitted
to the commission.

811.93. Elements of Surface Mining Permit Application.

The permit application for surface uranium mining shall consist of the
following elements.

(1) An initial application fee of $400 [$200] shall be sub[]
mitted in the form of cash or check and if check, it should be made
payable to the Railroad Commission of Texas [State of Texas].

(2)-(3) (No change.)

(4) The applicant shall include a plan to reclaim all land
disturbed by the surface mining operation pursuant to the requirements
of §§11.151-11.154 of this title (relating to Surface Mining Reclamal]
tion Plan; Surface Mining Reclamation Standards; Alternative Meth !
ods; and Amendments [Reeclamation]).

(5) (No change.)
811.94. Surface Mining Permit Application Approval.

(a) After approval but prior to issuance of the surface mining
permit, the applicant shall pay $10 per acre of the permit area, in ad[’]
dition to the initial $400 [$200] application fee. This fee may be paid
in annual installments apportioned over the term of the permit on the
basis of the acreage to be disturbed during 12-month periods.

(b) (No change.)

§11.95. Surface Mining Bonding, Insurance, and Payment of Fees.

After receipt of notification of approval as provided in §11.94 of this ti[]
tle (relating to Surface Mining Permit Application Approval), applicant
shall submit to the commission within 180 days following notification
of approval:

(1) (No change.)

(2) cash or check, made payable to the Railroad Commis[]
sion of Texas, in the amount set forth in the notice of approval to cover
the approved application fee or the first annual installment thereon; and

(3) unless the commission accepts the bond of the operator
itself, as provided in §§11.201-11.206 of this title (relating to Amount
of Bond; Personal Bond; Duration of Liability; Form of Bond or Coll]
lateral; Changes in Coverage; and Release or Reduction of Bonds [Pert
formanee Bonds]), a performance bond (or other substitute collateral)
covering the surface mining operation or the first increment thereof,
on a form to be provided by the commission (payable to the Railroad
Commission [State] of Texas) and conditioned on full and faithful per
formance of all requirements of the Act and the permit for which the
application was filed; provided, however, that if the bond (or other sub(
stitute collateral) is provided in increments, it shall cover that area of
land within the permit area on which the first increment of surface min[’J
ing and reclamation operations will be conducted. The applicant shall
give the commission 30 days notice before undertaking each additional
increment of surface mining operations and shall include with such no[
tice an appropriate performance bond for such increment.

811.96. Surface Mining Permit Issuance.

The applicant shall have the right to proceed with activities covered
by the [his] application immediately upon submitting the certificates,
bond (or other substitute collateral), approved application fee required
in §11.95 of this title (relating to Surface Mining Bonding, Insurance,
and Payment of Fees), and the commission has issued a written perl]
mit for such activities. The commission will issue a written permit
within 30 days after the certificates, bonds (or other substitute collatl’]
eral), and approved application fee required in §11.95 of this title [(ref]
lating to Bonding; Insurance; Payment of Fees);] have been received

by the commission.

811.97. Surface Mining Permit Renewal.
(a) - (d) (No change.)

§11.98. Surface Mining Permit Transfer.

(a) No transfer, assignment, or sale of the rights granted under
any permit issued pursuant to these rules shall be made without the
written approval of the commission. Any person desiring to succeed to
the interests of a permittee hereunder must file an application on a form
prescribed by the commission setting out the following information.

(1) (No change.)

(2) Proof that the public liability insurance requirement of
§11.95(1) of this title (relating to Surface Mining Bonding, Insurance,
and Payment of Fees) will be fulfilled.

(3) Proof'that the performance bond or other substitute col [
lateral required in §11.95(3) of this title [(relating to Bonding; Insurt]
ance; Payment of Fees)] will be furnished.

(4) The statement of the applicant that the applicant [he]
will faithfully carry out all of the requirements of the reclamation plan
approved in the permit.

(5) (No change.)

(b) The application for transfer shall be approved, subsequent
to notice and opportunity for public hearing, if any is required under
§§11.91-11.100 of this title (relating to Term; Surface Mining Permit
Application; Elements of Surface Mining Permit Application; Surface
Mining Permit Application Approval; Surface Mining Bonding, In[]
surance, and Payment of Fees; Surface Mining Permit Issuance; Surl]
face Mining Permit Renewal; Surface Mining Permit Transfer; Surface
Mining Permit Approval; and Surface Mining Permit Denial [Surface
Mining Permits]), on the written finding by the commission that the
following requirements have been met.

(1) - (4) (No change.)
(¢) (No change.)
§11.99. Surface Mining Permit Approval.

The surface mining permit shall be granted if it is established that the
application complies with the requirements of this chapter [these seet]
ttens] and all applicable federal and state laws. The commission may
approve a surface mining permit conditioned upon the approval of all
other state permits or licenses that [whieh] may be required.

§11.100. Surface Mining Permit Denial.
The commission shall deny a uranium surface mining permit if:
(1) - (2) (No change.)

(3) The commission is advised by the Texas Commission
on Environmental Quality [Department of Water Resourees] that the
proposed mining operation will cause pollution of any water of the
state, or [by the Texas Air Control Board] that the proposed mining
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operation will cause pollution of the ambient air of the state, in violation
of the laws of this state.

4)-(7) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001952

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 4. TERMINATION, SUSPENSION,
REVISION, AND CORRECTION OF PERMITS
16 TAC §11.113, §11.114

The Commission proposes the amendments under Texas
Natural Resources Code, 8§131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

§11.113. Revocation or Suspension without Consent.

Whenever on the basis of any inspection, the commission or its autho[]
rized agent or representative determines or has reason to believe that

any of the elements contained in §11.111 of this title (relating to Basis

of Revocation and Suspension), the commission shall:

(1) when the elements of §11.111(1) of this title [(relating
to Basis of Revocation and Suspension)] exist, immediately order a
cessation of surface mining operations on the portion relevant to the
condition, practice, or violation. The cessation order shall fix a time
and place for a hearing to be held before the commission which shall
be as soon after the order is issued as is practicable but in no event later
than 10 days. Such general notice of the hearing shall be given as in the
judgment of the commission is practicable under the circumstances. No
more than 24 hours after commencement of such hearing, and without
adjournment of the hearing, the commission shall affirm, modify, or set
aside the order;

(2) when the elements of §11.111(2) of this title [(relating
to Basis of Revoeation and Suspension)] exist, issue a notice to the
permittee or his agent fixing a reasonable time but not more than 30

days for the abatement of the violation. If on expiration of the period

of time as originally fixed or subsequently extended, for good cause

shown, and on the written finding of the commission, the commission

finds that the violation has not been abated, and after a hearing, if one

is requested in writing by the operator within 15 days following the

time period required to abate the violation, it may order a cessation of
surface mining operations on the portion relevant to the violation. The

cessation order shall remain in effect until the commission determines

that the violation has been abated or until modified, vacated, or termil]
nated by the commission pursuant to the following paragraph (3) of
this section;

(3) when the elements of §11.111(3) of this title (relating
to Basis of Revoeation and Suspension) exist, issue an order to the perl]
mittee to show cause as to why the permit should not be suspended
or revoked. The order shall fix a time and place for a hearing to be
held in accordance with the notice requirements of §§11.91-11.100 of
this title (relating to Term; Surface Mining Permit Application; Elel’
ments of Surface Mining Permit Application; Surface Mining Permit
Application Approval; Surface Mining Bonding, Insurance, and Pay! |
ment of Fees; Surface Mining Permit Issuance; Surface Mining Permit
Renewal; Surface Mining Permit Transfer; Surface Mining Permit Ap[]
proval; and Surface Mining Permit Denial [Surface Mining Permits]).
On the permittee’s failure to show cause as to why the permit should
not be suspended or revoked, the commission shall suspend or revoke
the permit.

§11.114. Revision on Motion or with Consent.

On the initiative of a [The] holder of a permit [en his own initiative] or
upon request of the commission the permit holder may file an applical]

tion to revise the permit [in any particular].

(1) A document shall be prepared setting forth the revisions
desired. The holder of a permit shall use the form of an application for
a permit and indicate thereon the changes requested. The manner of
preparation of the application for a revision of a permit and the infor(’
mation submitted shall conform to the requirements of §11.92 of this
title (relating to Surface Mining Permit Application) and §11.93 of this
title (relating to Elements of Surface Mining Permit Application).

(2) - (4) (No change.)

(5) Determinations by the commission of a revision of a
permit shall be made in conformity with §11.51 of this title (relating
to Decision after Public Hearing) and §11.52 of this title (relating to
Decision without Public Hearing) and the procedure established for
notification of disapproval of an application for a revision and method
of appeal of the decision provided for in §11.52 of this title [(relating
to Decision without Public Hearing)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001953

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 5. URANIUM EXPLORATION
PERMITS AND PERMIT FEES
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16 TAC §811.131 - 11.142

The Commission proposes the new rules under Texas Natural
Resources Code, §131.021, which authorizes the Commission
to promulgate rules pertaining to surface uranium mining and ex-
ploration operations; Texas Natural Resources Code, §131.355,
which authorizes the Commission to impose fees and mandates
the fee collection authorized in House Bill 3837, 80th Legislature
(2007) and House BiIll 1, Article VI, Railroad Commission Rider
13, 80th Legislature (2007), which requires the Commission to
assess fees sufficient to generate revenue to cover the contin-
gent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed new rules.

Issued in Austin, Texas on April 20, 2010.

§11.131. Uranium Exploration Permit: General Provisions.

(a) A person may not conduct any uranium exploration activity
unless the person holds an exploration permit issued by the division.

(1) properly plugs all exploration boreholes and cased ex[]
ploration wells and files with the division a plugging affidavit as rel
quired by §11.139 of this title (relating to Uranium Exploration Drill
Site Plugging and Reporting Requirements); and

(2) with respect to all cased exploration wells that are not
plugged, either:

(A) registers all such wells with the Texas Commission
on Environmental Quality; or

(B) includes all such wells in an area permit issued by
the Texas Commission on Environmental Quality under Texas Water
Code, Chapter 27.

§11.132. Application to Conduct Uranium Exploration Activity.

(a) Each applicant shall apply for a uranium exploration permit
by filing with the division a completed Form SMRD-3U (Application
to Conduct Uranium Exploration Activities by Drilling) and paying the
Commission the applicable fee or fees as required by §11.136 of this
title (relating to Uranium Exploration Permit Fees).

(b) The application shall contain the following information
necessary for the division to provide notice pursuant to §11.137 of this
title (relating to Commission Notice of Uranium Exploration Permit
Application, Issuance, and Denial):

(1) the name, mailing and street addresses, and telephone
number of the applicant;

(b) An exploration permit alone does not constitute a right to
conduct uranium exploration activity. Inclusion of land within a permit
boundary does not constitute authority to conduct uranium exploration

(2) the name, mailing and street addresses, and telephone
number of the applicant’s authorized representative that will be respon
sible for conducting the exploration activity;

activity. Permit boundaries may overlap.

(c) An exploration permit constitutes authority from the Com[

(3) the name of each county in which the exploration activ[]
ity is proposed, along with the following contact information by name,

mission to conduct uranium exploration activities in those areas cov/[]

address, and telephone number:

ered by the permit for which the permittee has the right of entry for
such activities.

(d) An exploration permit governs all disturbance of the sur(’
face and subsurface associated with determining the location, quantity,
or quality of uranium deposits.

(e) A uranium exploration permit shall contain provisions to
govern:

(1) locating, drilling, plugging, and abandoning explo[]
ration boreholes;

(2) casing exploration boreholes for use in the exploration

(A) cach groundwater conservation district within the
area in which the exploration activity will occur;

(B) the mayor and health authority of each municipality
within 10 miles in all directions of the boundary of the area in which
the exploration activity will occur;

(C) the county judge and health authority of each
county in which the exploration activity will occur; and

(D) each member of the Texas legislature who reprel]
sents the area in which the exploration activity will occur;

(4) the names and addresses of all landowners of record of

PIOCESS: the surface of the exploration permit area, indexed to the land tracts
(3) using cased exploration wells for rig supply purposes; identified on the map required in paragraph (6) of this subsection;
and

(4) plugging and abandoning cased exploration wells.

(f) Exceptasprovided in §11.140 of this title (relating to Com [
mission and Groundwater Conservation District Jurisdiction), a cased
exploration well subject to an exploration permit is exempt from regul’
lation by another agency, government entity, or political subdivision if

(5) the names and addresses of all mineral estate owners
for which the applicant has obtained the right of entry to conduct ex[]
ploration activities, indexed to the land tracts identified on the map re[
quired in paragraph (6) of this subsection;

(6) a USGS topographic map or maps (scale 1:24,000), in
both paper and digital formats, showing the proposed exploration area,

the well is used for exploration or rig supply purposes.

(g) A uranium exploration permit shall be valid for a period of
12 months from the date of issuance and may be renewed pursuant to
§11.134 of'this title (relating to Uranium Exploration Permit Renewal).

(h) Upon completion of all exploration activity, each permittee

(A) the exploration area boundary and acreage stated to
the nearest acre;

(B) the boundary of each land tract within the explo[!
ration permit area, with the tracts that the applicant has obtained the

shall renew its uranium exploration permit for an additional permit term
or terms until the permittee:

right to enter to conduct exploration activities identified; and

(C) the location of all private or public water wells that
can be identified in the public record that are:
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(i) within the proposed permit boundary; and

(ii) outside of but within 150 feet of the proposed
permit boundary; and

(7) the following information:

(A) adescription of the geology and hydrogeology for
the proposed permit area that includes cross-sections and maps;

(B) an explanation of the exploration drilling method,
including the depth of subsurface penetration and the estimated size of
the surface disturbance;

(C) a description of the physical method for marking
each borehole location for inspection;

(D) a description of the proposed plugging and well
construction methods, which shall conform to the requirements of
§11.138 of this title (relating to Uranium Exploration Drill Site Oper[]
ating and Reclamation Requirements);

(E) a description of the proposed methods for dispos!’
ing of cuttings produced by the drilling activity and preventing surface
runoff from entering mud pits; and

(F) a description of the proposed procedures for levell]
ing any disturbance caused by the drilling activity to conform to the
requirements of §11.138 of this title.

(c) The application shall be signed by an authorized represen[’
tative, dated, and certified, attesting to the veracity of the statements
and representations in the application.

§11.133. Uranium Exploration Permit Revision.
(a) A permittee may revise a uranium exploration permit by
filing with the division a completed Form SMRD-3U (Application to

days prior to the proposed revision implementation date and paying
the Commission the fee required by §11.136 of this title (relating to
Uranium Exploration Permit Fees).

(b) The uranium exploration permit revision application shall
be signed by an authorized representative, dated, and certified, and shall
contain all applicable information required by §11.132 of this title (re[
lating to Application to Conduct Uranium Exploration Activity).

(¢) The permittee shall describe in the revision application any
changes proposed to the exploration activity or reclamation.

(d) A uranium exploration permit revision shall not have the
effect of extending the initial uranium exploration permit beyond its
original one-year term.

§11.134.  Uranium Exploration Permit Renewal.

(a) A permittee shall apply for a permit renewal by filing with
the division a completed Form SMRD-3U (Application to Conduct
Uranium Exploration Activities by Drilling) at least 30 days prior to the
expiration of the permit term and paying the Commission the applicable
fee or fees as required by §11.136 of this title (relating to Uranium Ex [
ploration Permit Fees). In the renewal application, the permittee shall
describe all revisions that are proposed for the exploration activity or
reclamation. The director shall issue the renewal permit based on the

of §11.131(h) of this title (relating to Uranium Exploration Permit:
General Provisions).

§11.135.

(a) A permittee may request the transfer of its uranium explo[]
ration permit by filing with the division a completed Form SMRD-5U
(Application to Transfer a Uranium Exploration Permit) and paying
the Commission the applicable fee or fees as required by §11.136 of
this title (relating to Uranium Exploration Permit Fees). The current
permittee shall identify the prospective permittee in accordance with
§11.132 of this title (relating to Application to Conduct Uranium Ex[]
ploration Activity).

Uranium Exploration Permit Transfer.

(b) The current permittee shall include with the permit transfer
application a plugging report that meets the requirements of §11.139 of
this title (relating to Uranium Exploration Drill Site Plugging and Re[]
porting Requirements) demonstrating that the permittee has completed
all plugging and reclamation requirements. Any changes proposed to
the permit other than the transfer of the permit to a new permittee shall
be made by application for a new permit pursuant to §11.132 of this
title.

§11.136.

Uranium Exploration Permit Fees.

(a) Initial uranium exploration permit fee. Each applicant for
a uranium exploration permit shall pay to the Commission a uranium
exploration permit fee consisting of:

(1) anamount equal to $1.50 per acre for each acre included
within the proposed exploration area identified on a map as part of the
application pursuant to §11.132 of this title (relating to Application to
Conduct Uranium Exploration Activity); plus

drilled during the 12-month permit term, payable as described in sub[]
section (e) of this section.

(b) Uranium exploration permit amendment fee. Each applil]
cant for a uranium exploration permit amendment that proposes addil
tional exploration area shall pay to the Commission a permit amend (]
ment fee consisting of an amount equal to $1.50 per acre for each addil[’
tional acre to be included within the proposed exploration area identil
fied on a map as part of the application pursuant to §11.133 of this title
(relating to Uranium Exploration Permit Revision).

(¢) Uranium exploration permit renewal fee. Each applicant
for a uranium exploration permit renewal shall pay to the Commission
a fee consisting of:

within the proposed exploration area identified on a map as part of
the application pursuant to §11.134 of this title (relating to Uranium
Exploration Permit Renewal); plus

(2) an amount equal to $50 for each exploration borehole
drilled during the 12-month permit renewal term, payable as described
in subsection (e) of this section.

(d) Uranium exploration permit transfer fee. Each applicant
for the transfer of a uranium exploration permit pursuant to §11.135 of
this title (relating to Uranium Exploration Permit Transfer) shall pay

written findings by the director that:

(1) the permittee is meeting the terms and conditions of the
existing permit; and

(2) the permittee has provided any additional or revised in[J
formation required by the director.

(b) A permittee shall file an application for renewal of its ura’’

to the Commission a non-refundable permit transfer application fee of
$500.

(e) Payment of the per-hole exploration borehole fee required
pursuant to this section shall be submitted to the Commission with the
monthly borehole plugging reports (Form SMRD-39U, Borehole Plug'!
ging Report, and Form SMRD-38U, Cased Exploration Well Complel[!
tion Report) filed pursuant to §11.139 of this title (relating to Uranium

nium exploration permit if the permittee has not met the requirements

Exploration Drill Site Plugging and Reporting Requirements).
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§11.137. Commission Notice of Uranium Exploration Permit Appli-
cation, Issuance, and Denial.

(a) The division shall provide concurrent written notice to the
entities listed in subsection (b) of this section of:

(1) the division’s receipt of an initial application for an ex[]
ploration permit and the director’s issuance or denial of an exploration
permit;

(2) the division’s receipt of an application for a permit re[]
vision that adds acreage to or removes acreage from the permit area
or makes a material change in the permit boundaries and the director’s
issuance or denial of a permit revision;

(3) the division’s receipt of an application for an explo’
ration permit renewal and the director’s issuance or denial of an ex[!
ploration permit renewal; and

(4) the division’s receipt of an application for an explol]
ration permit transfer and the director’s issuance or denial of an ex[]
ploration permit transfer.

(b) The division shall give the notice required by subsection
(a) of this section to the following:

(1) each groundwater conservation district within the area
in which the exploration activity will occur or is occurring;

(2)  the mayor and health authority of each municipality
within 10 miles of the boundary of the area in which the exploration
activity will occur or is occurring;

(3) the county judge and health authority of each county in
which the exploration activity will occur or is occurring; and

(4) ecach member of the Texas Legislature who represents
the area in which the exploration activity will occur or is occurring.

(c) In the written notice of receipt of an initial application for
an exploration permit, the division shall include:

(1) the name, address, and telephone number of the applilJ

(c) Each permittee shall ensure that reclamation of the drill site
occurs as contemporaneously as practicable with the drilling activity.
When drilling activities are complete, the permittee shall:

(1) allow the mud pit to dry and then backfill with native
subsoil followed by topsoil, to the extent that topsoil was originally
present;

(2) properly dispose of trash and other debris brought to or
generated at the drill site by the permittee; and

(3) return the disturbed area to approximate original con'!
tour and appropriately revegetate.

(d) Each permittee shall notify the division prior to any of the
following to allow scheduling of inspections:

(1) when drilling operations will initially commence or
recommence;

(2) when drilling will cease for greater than 30 days; and

pleted for the permit term.
§11.139. Uranium Exploration Drill Site Plugging and Reporting Re-
quirements.

(a) Each permittee shall plug each exploration borehole within
three business days of drilling completion. The permittee shall main(]
tain records of borehole logging, cementing dates, and rig logs and
make them available for inspection by the division.

(b) Each permittee shall plug each exploration borehole in ac'
cordance with the following requirements.

(1) Each borehole shall be plugged with Type-I neat cel]
ment from total depth to three feet below ground surface unless the dil’]
rector approves an alternative plugging method that meets the require[’
ments of subsection (d) of this section.

(2) Downhole plugs shall be emplaced using tremie tubing
or drill string pipe. The remainder of the hole between the top of the

cant;

(2) the name, address, and telephone number of the applilJ
cant’s representative that will be responsible for conducting the explo[]
ration activity: and

(3) information describing or showing the exploration area
boundary covered by the application for an exploration permit.

(d) In the written notice of the issuance or denial of an explo[]

plug and the ground surface shall be filled with non-toxic drill cuttings
or soil.

(3) To ensure that the proper plug depth is achieved, each
borehole shall be checked for settling within two business days after
initial plugging. If the depth to the top of the plug is not at the required
distance from the surface, additional cement or alternative plugging
material, if approved, shall be added to bring the plug to the required
depth.

ration permit, permit revision (if required to be provided by subsection
(a) of this section), permit renewal, or permit transfer, the division shall
include information on where a copy of the approval or denial docul]
ment may be obtained.

811.138. Uranium Exploration Drill Site Operating and Reclamation

(¢) Each permittee shall physically mark each plugged bore
hole using the specific borehole marking method described in the per[]
mit application, and shall ensure the markings remain in place until the

poly rope, a piece of polyvinyl chloride (PVC) pipe, or a similar device

Requirements.

(a) No permittee may drill an exploration borehole within 150
horizontal feet of an existing water well without the written consent of
the well owner.

(b) Each permittee shall:

(1) segregate topsoil from subsoil and salvage it while dig[]
ging a mud pit;

(2) protect livestock from open mud pits; and

(3) prevent surface-water runoff from entering open mud
pits.

to mark the location of the borehole.

(d) A permittee may request in writing to use an alternative
plugging method or materials and shall demonstrate that the alternative
methods or materials will provide at least the same level of groundwater
protection as Type-I neat cement to protect and prevent communication
with all formations bearing fresh water and usable quality water.

(¢) No later than the last day of each month, each permittee
shall file a completed Form SMRD-39U (Borehole Plugging Report)
with the division showing the plugging information for each borehole
plugged the previous month.

(f) Within 48 hours of drilling completion, each permittee shall
install and cement casing for each exploration borehole that is to be
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used as a cased exploration well. Cased exploration wells shall be com[]
pleted in accordance with the standards set forth in the regulations of

(2) water produced reported in gallons and acre-feet. The
monthly report shall include the monthly production data and cumulal]

the Texas Department of Licensing and Regulation at 16 TAC §76.1000

tive data for the permit year. Once a well begins production, monthly

(relating to Technical Requirements-Locations and Standards of Com[!
pletion for Wells).
(g) No later than the last day of each month, each permittee

reports will be required even if production temporarily ceases, until the
end of the permit year.

§11.141. Groundwater Quality and Well Information.

shall file with the division a completed Form SMRD-38U (Cased Ex[J
ploration Well Completion Report) showing the completion informal’
tion for each exploration well cased the previous month.

(h) Each permittee shall plug boreholes or install casing in
boreholes during the permit term.

§11.140. Commission and Groundwater Conservation District Juris-
diction.

(a) The Commission has jurisdiction over uranium exploration
boreholes and cased exploration wells completed under an exploration
permit until:

(1) exploration boreholes and cased exploration wells are
properly plugged in accordance with §11.138 of this title (relating to
Uranium Exploration Drill Site Operating and Reclamation Requirel]

ments); or

(2) cased exploration wells are either:

(A) registered with the Texas Commission on Environ[
mental Quality; or

(B) included in an area permit issued by the Texas Com[’]

(a) Atleast 15 days prior to commencement of drilling, a per[]
mittee whose permit authorizes exploration in a groundwater conser![]
vation district shall obtain groundwater samples for analysis in accor[!
dance with this subsection. Within 90 days of receiving the laboratory
analysis data, the permittee shall provide to the district pre-exploration
groundwater quality information as follows:

(1) from each existing well located in a groundwater con
servation district that is tested by the permittee before exploration; and

(2) from the following wells, as applicable:

(A) ifthere are fewer than 10 existing wells located in[J
side the approved exploration area, from each well located inside the
approved exploration area; or

(B) if there are at least 10 existing wells located inside
the approved exploration area, from 10 existing wells that are dis[]
tributed as evenly as possible throughout that area.

(b) Within 90 days of receiving the laboratory analysis data, a
permittec whose permit authorizes exploration in a groundwater con[’
servation district shall provide to the district groundwater quality in[]
formation obtained during exploration within the district as follows:

mission on Environmental Quality under Texas Water Code, Chapter
27.

(b) Each permittee shall register each cased exploration well
with the Texas Commission on Environmental Quality pursuant to the
requirements in 30 TAC §331.221 (relating to Registration of Wells).

(¢) A well described in §11.131(f) of this title (relating to UralJ
nium Exploration Permit: General Provisions) is subject to a ground[]
water conservation district’s rules regarding registration of wells if:

(1) the well is located in the groundwater conservation dis(]
trict and is used for monitoring purposes; and

(2) the cumulative amount of water produced from the
wells located inside the area subject to and completed under the

(1) from each existing well that the permittee tests during
exploration; and
(2) from each cased exploration well completed under the
exploration permit.
(c) Each permittee shall conform the groundwater quality in[]
formation required under subsections (a) and (b) of this section to the
requirements of §11.142 of this title (relating to Groundwater Analysis

and Reporting).

(d) Each permittee whose permit authorizes exploration in
a groundwater conservation district shall file with the division the
groundwater quality information required under subsections (a) and
(b) of this section at the same time the information is provided to the

exploration permit issued exceed 40 acre-feet in one permit year.

(d) A well described in §11.131(f) of this title is subject to a
groundwater conservation district’s rules regarding registration, prol]

district.

(e) Each exploration permittee that installs cased exploration
wells inside a groundwater conservation district shall provide to the

duction, and reporting of wells if:

(1) the well is located in the groundwater conservation dis[]
trict and is used for rig supply purposes; and

(2) the cumulative amount of water produced from the
wells located inside the area subject to and completed under the

district, within 60 days of the installation, the following information:

(1) the permittee’s name, address, and telephone number;

and

(2) the following information for each cased exploration
well in the district:

exploration permit issued exceed 40 acre-feet in one permit year.

(e) Each month, each permittee that has installed a cased ex ]
ploration well described in §11.131(f) of this title and located in a
groundwater conservation district shall report to the division and the
district the total amount of water produced from each well described in
§11.131(f) of this title located inside the area subject to the exploration
permit. No later than the last day of each month, the permittee shall file
a groundwater production report containing the following information
for the previous month:

(1) well identification to correspond with information prol’
vided under §11.139(g) of this title (relating to Uranium Exploration
Drill Site Operating and Reclamation Requirements); and

(A)  well completion information;

(B) welllogs, except any information determined by the
director to be confidential pursuant to §11.74 of this title (relating to
Information Subject to Public Review);

(C) the location of the well, including a legal descrip[]
tion and the acreage of the property where the well is located;

(D) verification that the well will be used for an indus[]
trial purpose; and

(E) the type and capacity of the pump used in the well.

§11.142. Groundwater Analysis and Reporting.
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(a) Each exploration permittee shall perform groundwater
quality testing required under §11.141(a) and (b) of this title (relating
to Groundwater Quality and Well Information) for the parameters
listed in Table 1. Each permittee shall ensure that analyses are conl]
ducted in accordance with protocols set forth in Standard Methods for
Examination of Water and Wastewater, 2005, 21st edition; Methods for
Chemical Analysis of Water and Wastes, 1979 (EPA-600/4-79-020);
and Test Methods: Technical Additions to Methods for Chemical
Analysis of Water and Wastes, 1982 (EPA-600/4-82-055).

Figure: 16 TAC §11.142(a)

(b) Inaddition to reporting the analytical results as required by
§11.141 of this title, each permittee shall report to the division and to
the groundwater conservation district the following information:

(1) a water level from each cased exploration well com[]
pleted under the exploration permit and from existing wells identified
in §11.141 of this title, if the permittee determines it is possible to ob[]
tain a water level without pulling the pump or risking damage to the
well; and

(2) analysis sheets from the laboratory containing:

(A) name, address, and telephone number of the analyt[]
ical laboratory;

date of sample collection;

date of sample receipt by the laboratory;

date of laboratory analysis/report;

laboratory sample identification;

CRGRCHCHC

name and signature of laboratory personnel respon(]
sible for the analysis; and

(G) the analysis results.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001954

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 6. URANIUM SURFACE MINING
RECLAMATION
16 TAC §811.151 - 11.153

The Commission proposes the amendments under Texas
Natural Resources Code, §131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8§131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

811.151. Surface Mining Reclamation Plan.

A reclamation plan, which is an essential element of the surface mining
permit application, shall be developed in a manner consistent with lo[]
cal, physical, environmental, and climatological conditions and current
mining and reclamation technologies and shall include where applical
ble the following information:

(1) - (6) (No change.)
§11.152. Surface Mining Reclamation Standards.

The operator of all surface mining and reclamation operations not oth]
erwise exempted or excluded shall as a minimum:

(1) (No change.)

(2) restore the land affected to the same or a substantially
beneficial condition considering the present and past uses of the land,
so long as condition does not present any actual or probable hazard to
public health or safety or pose an actual or probable threat of water
diminution or pollution, and the operator’s declared anticipated land
use following reclamation is not deemed to be impractical or unreal]
sonable, to involve unreasonable delay in implementation, or to be vill
olative of federal, state, or local law; provided that a variety of post-
mining land conditions which differ from the land condition immedil’
ately preceding the surface mining operation, including but not limited
to stock ponds, fishing or recreational lakes, school or park sites, in[J
dustrial, commercial, or residential sites, or open space uses, may be
approved by the commission if the proposed condition is determined
to be substantially beneficial and complies with the provisions of this
division [§§H-151-11-154 of this title] (relating to Uranium Surface
Mining Reclamation);

(3)- (10) (No change.)

(11)  with respect to the use of impoundments for the dis’]
posal of mine wastes, processing wastes, or other liquid or solid wastes,
incorporate current engineering practices for the design and construc
tion of water retention facilities which, at a minimum, shall be compati[’]
ble with the requirements of Texas Water Code §12.052 [§6-0731], and
applicable federal laws, ensure [insure] that leachate will not pollute
surface or groundwater, and locate impoundments so as not to endan(’]
ger public health and safety should failure occur;

(12) - (18) (No change.)

(19) with respect to permanent impoundments of water as
a part of the approved reclamation plan, ensure [insure] that:

(A) (No change.)

(B) the impoundment dam construction will meet the

federal laws;
(C)-(E) (No change.)
(20) - (28) (No change.)

(29) with respect to pipelines transmitting crude oil, liquid
petroleum, natural gas, toxic, or flammable substances:
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(A)-(E) (No change.)

(F) comply with the requirements of Texas Natural Re[
sources Code, Chapter 117; Texas Utilities Code, Chapter 121; Com[
mission pipeline safety rules in Chapter 8 of this title; federal pipeline
safety requirements in 49 USC §§60101, et seq.; and federal pipeline
safety rules in 49 CFR Part 191, Transportation of Natural and Other
Gas by Pipeline: Annual Reports, Incident Reports, and Safety-Rel]
lated Condition Reports; 49 CFR Part 192, Transportatlon of Natul[
ral and Other Gas by Pipeline: Minimum Federal Safety Standards;
and 49 CFR Part 193, Liquefied Natural Gas Facilities: Federal Safety
Standards; [comply with rules and regulatlons pursuant to Texas Civil
Statutes Article 6053-1, regarding safety regulations for gas pipehne
facilities; Texas Railroad Commission, Gas Utilities Docket Number
446 (December 31, 1970); 40 CFR §§191, 192, and 195;] and

(G) (No change.)
§11.153. Alternative Methods.

A method of reclamation other than that provided in §11.151 of this title

(relating to Surface Mining Reclamation Plan) and §11.152 of this title

(relating to Surface Mining Reclamation Standards) may be approved

by the commission after public hearing, if the commission determines

that any method of reclamation required by this section is not practical’
ble and that such alternative method will provide for the affected land

to be restored to a substantially beneficial condition.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001955

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 8. MINE CLOSING AND RELEASE
16 TAC §11.181, §11.182

The Commission proposes the amendments under Texas
Natural Resources Code, 8§131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
8131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

§11.181. Surface Mine Closing.

Any incremental part of a mining operation for which a separate bond
has been submitted will be considered as closed for the purposes of this
division [these seetions] at such time as the operator demonstrates [the
following] to the commission that:

(1) [that] all the requirements of Division 6 of this subchap ]
ter [§§H-151-11-154 of this title] (relating to Uranium Surface Mining
Reclamation) have been met; and

(2) [that] vegetative cover, where required, has sustained
itself for a period of four years.

§11.182. Surface Mine Release.

Upon the fulfillment of the requirements set forth in §11.181 of this

title (relating to Surface Mine Closing), the operator will be released

from further responsibility for activities and reports required by these

sections. The operator will be notified in writing by the commission

upon such release, which notification shall be a prerequisite to final re[]
of Bond; Personal Bond Duratlon of Liability; Form of Bond or Coll
lateral; Changes in Coverage; and Release or Reduction of Bonds [Pert]
formanee Bonds]).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001956

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 9. REPORTS AND REPORTING
16 TAC 811.194

The Commission proposes the amendments under Texas
Natural Resources Code, §131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, 8§131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
etseq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.

811.194. Release from Reporting Requirement.
Surface mining operations conducted at any individual mine shall be
reported in the annual report until such time as the mine is closed purl’
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suant to the provisions of §§11.181-11.182 of this title (relating to Sur[]
face Mine Closing, and Surface Mine Release).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001957

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

DIVISION 10. PERFORMANCE BONDS
16 TAC §11.203, §11.206

The Commission proposes the amendments under Texas
Natural Resources Code, §131.021, which authorizes the
Commission to promulgate rules pertaining to surface uranium
mining and exploration operations; Texas Natural Resources
Code, §131.355, which authorizes the Commission to impose
fees and mandates the fee collection authorized in House Bill
3837, 80th Legislature (2007) and House Bill 1, Article VI,
Railroad Commission Rider 13, 80th Legislature (2007), which
requires the Commission to assess fees sufficient to generate
revenue to cover the contingent general revenue appropriation.

Statutory authority: Texas Natural Resources Code, §131.001,
et seq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed amendments.

Issued in Austin, Texas on April 20, 2010.
§11.203.

Liability under the bond shall be for the duration of surface mining and
reclamation operations and for a period coincident with the operator’s
responsibility pursuant to §§11.181-11.182 of this title (relating to Sur[]
face Mine Closing, and Surface Mine Release).

§11.206. Release or Reduction of Bonds.
(a) - (b) (No change.)

(c) The commission may release in whole or in part said bond
or deposit if it is satisfied that reclamation covered by the bond or del’
posit or a portion thereof has been accomplished as required by the
approved reclamation plan according to the following schedule.

(1) (No change.)

Duration of Liability.

(2) When the operator has successfully completed the rel’
maining reclamation activities, but not before the expiration of the pel’
riod specified for operator responsibility in §§11.181-11.182 of this til
tle (relating to Surface Mine Closing and Surface Mine Release), the
release of the remaining portion of the bond or substitute collateral;
provided, however, that no bond shall be fully released until all reclal]
mation requirements of the approved reclamation plan are fully met.

(d) - (¢) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001958

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

SUBCHAPTER C. SUBSTANTIVE
RULES--URANIUM MINING

DIVISION 5. EXPLORATION ACTIVITIES
16 TAC §§11.131 - 11.139

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Railroad Commission proposes the repeal of §811.131 -
11.139, relating to Notice of Exploration through Overburden Re-
moval, Content of Notice, Extraction of Minerals, Removal of
Minerals, Lands Unsuitable for Surface Mining, Notice of Explo-
ration Involving Hole Drilling, Permit, Reclamation and Plugging
Requirements, and Reporting, as part of a comprehensive rule-
making proceeding to implement the Commission’s statutory au-
thority for uranium exploration enacted by House Bill 3837, 80th
Legislature (2007). In a separate, concurrent rulemaking, the
Commission is proposing corresponding new rules §811.131 -
11.142, to address HB 3837.

John Caudle, Director, Surface Mining and Reclamation Divi-
sion, has determined that during each year of the first five years
the proposed repeals would be in effect, the net fiscal effect on
state government will be zero. The purpose of the proposed re-
peals, in conjunction with the proposed amendments and new
rules in the separate, concurrent rulemaking, is to clarify sev-
eral existing rules and to promulgate more comprehensive rules
regarding uranium exploration by drillhole pursuant to the ex-
panded statutory authority enacted in HB 3837. The Commis-
sion does not anticipate that the repeals will result in either an
increase or decrease in the total number of uranium exploration
permit applications filed with the Commission. There will be no
fiscal impact on local governments.

Mr. Caudle has determined that during each year of the first
five years the proposed repeals would be in effect will have no
economic cost to the mining industry.

Mr. Caudle has determined that the public benefit resulting from
the proposed repeals will be the clarification of the requirements
and standards that apply to uranium exploration activity.

Texas Government Code, §2006.002, relating to Adoption of
Rules with Adverse Economic Effect, directs that, as part of
the rulemaking process, a state agency prepare an director
that assesses the potential impact of a proposed rule on small
businesses and micro-businesses, and a regulatory flexibility
analysis that considers alternative methods of achieving the
purpose of the rule if the proposed rule will have an adverse
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economic effect on small businesses or micro-businesses. The
Commission has determined that the proposed repeals will not
have any economic impact on any affected entity, regardless of
its classification as a small business or a micro-business, and
therefore there is no need to prepare an director or a regulatory
flexibility analysis for this rule proposal.

The proposed repeals will not affect a local economy; therefore,
the Commission has not prepared a local employment impact
statement pursuant to Texas Government Code, §2002.022.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
http://www.rrc.state.tx.us/rules/commentform.php; or by elec-
tronic mail to rulescoordinator@rrc.state.tx.us and should refer
to SMRD Docket No. 01-09. Comments will be accepted until
5:00 p.m. on Monday, June 7, 2010, which is 31 days after pub-
lication in the Texas Register. The Commission finds that this
comment period is reasonable because the proposal, as well as
an online comment form, will be available on the Commission’s
web site no later than the day after the open meeting at which
the Commission approves publication of the proposal, giving
interested persons more than two additional weeks to review,
analyze, and draft and submit comments.

The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call John Caudle, Director,
Surface Mining and Reclamation Division, at (512) 463-6900.
The status of all Commission rulemakings in progress is avail-
able at www.rrc.state.tx.us/rules/proposed.php.

The Commission proposes the repeals under Texas Natural Re-
sources Code, §131.001, et seq., as amended by House Bill
3837, 80th Legislature (2007), which authorizes the Commis-
sion to promulgate rules pertaining to surface uranium mining
and exploration operations.

Statutory authority: Texas Natural Resources Code, §131.001,
etseq., as amended by House Bill 3837, 80th Legislature (2007).

Cross-reference to statute: Texas Natural Resources Code,
§131.001, et seq., as amended by House Bill 3837, 80th Legis-
lature (2007).

Texas Natural Resources Code, §131.001, et seq., as amended
by House Bill 3837, 80th Legislature (2007) is affected by the
proposed repeals.

Issued in Austin, Texas on April 20, 2010.

§11.131. Notice of Exploration through Overburden Removal.
§11.132. Content of Notice.

§11.133. Extraction of Minerals.

§11.134. Removal of Minerals.

§11.135. Lands Unsuitable for Surface Mining.

811.136. Notice of Exploration Involving Hole Drilling.
§11.137. Permit.

§11.138. Reclamation and Plugging Requirements.

§11.139. Reporting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 20, 2010.

TRD-201001949

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1295

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 72. STAFF LEASING SERVICES
16 TAC §872.24, 72.25, 72.100

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules at 16 Texas Administrative Code
(TAC) Chapter 72, 8872.24, 72.25 and 72.100 regarding the
staff leasing services program.

House Bill 2249 (HB 2249) 81st Legislature, Regular Session
(2009), effective September 1, 2009, amended certain sections
of Texas Labor Code, Chapter 91 (the Code), by authorizing ap-
proved assurance organizations to provide initial licensing and
ongoing regulatory compliance services for applicants and li-
censed staff leasing services organizations. Additionally, the
bill authorizes the Department to accept documents and fees
submitted electronically. Section 2 of the bill which amended
§91.041 of the Code becomes effective December 31, 2011, and
will change the criteria by which a staff leasing service’s finan-
cial health would be measured--from 'net worth’ to 'working cap-
ital'. That change was addressed in the adoption of rules for this
program effective January 1, 2010, and will again be addressed
in 2011 with proposed rules, when that change becomes effec-
tive. These proposed rules, which are recommended by staff,
are necessary to implement the changes to the Code which are
effective at the time of this proposal.

Proposed new §72.24 adds criteria for approval of an assurance
organization, and a process by which the approval may be with-
drawn or terminated. It is crucial that an assurance organization
be competent to provide thorough oversight of the application
process and ongoing adherence to these rules and the Code.

Proposed new §72.25 creates obligations for the Department
and an approved assurance organization during the time which
the assurance organization is providing regulatory compliance.

Proposed new §72.100 provides guidelines for the Department’s
acceptance of documents via electronic filing.

William H. Kuntz, Jr., Executive Director, has determined that
for the first five-year period the proposed rules will be in effect,
there will be no fiscal impact on local governments as a result
of enforcing or administering the proposed rules. Though there
will be no fees charged and collected by the Department from
the assurance organizations, there will be a cost savings to the
Department as a result of enforcing the rules. The licensee’s use
of the services of an assurance organization will streamline the
licensing and regulatory process. Additionally, electronic filing
will save costs in mail and document storage.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit would include having an additional entity’s oversight of the
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application and regulatory process for staff leasing services or-
ganizations.

There will be no adverse economic effect on small or micro-busi-
nesses or to persons who are required to comply with the pro-
posed rules. Though there is an anticipated cost to any staff
leasing services organization which utilizes the services of an
assurance organization, the use of the assurance organization
is strictly voluntary and not required by the Department.

Since the agency has determined that the proposed rules
will have no adverse economic effect on small businesses,
preparation of an Economic Impact Statement and a Regulatory
Flexibility Analysis, as detailed under Texas Government Code
§2006.002 is not required.

Comments on the proposal may be submitted by mail to Caroline
Jackson, Legal Assistant, General Counsel’'s Office, Texas De-
partment of Licensing and Regulation, P.O. Box 12157, Austin,
Texas 78711, or by facsimile to (512) 475-3032, or electronically
to erule.comments@license.state.tx.us. The deadline for com-
ments is 30 days after publication in the Texas Register.

The new rules are proposed under Texas Labor Code, Chapter
91 and Texas Occupations Code, Chapter 51, which authorize
the Texas Commission of Licensing and Regulation, the Depart-
ment’s governing body to adopt rules as necessary to implement
these chapters and any other law establishing a program regu-
lated by the Department.

The statutory provisions affected by the proposal are those set
forth in Texas Labor Code, Chapter 91 and Texas Occupations
Code, Chapter 51. No other statutes, articles or codes are af-
fected by the proposal.

§72.24. Approval of Assurance Organization.

(a) Anapplicant or license holder may enter into an agreement
with a commission-approved assurance organization to act on behalf of

after written notice, withdraws or terminates its status as a commis[]
sion-approved assurance organization.

(g) The department shall make available to the public a current
list of all commission-approved assurance organizations.

(h) The department shall notify the assurance organization in
writing if the department becomes aware of information which indil]
cates that the assurance organization is failing to adequately monitor or
provide compliance assistance as intended by the Code and this chapter.
The department shall include such deficiencies in its written notificall
tion.

(1) The assurance organization shall respond to the department

shall attempt to resolve the matters of concern. If the matters are not
resolved within a reasonable time, the department may elect to recom/[ !
mend that the assurance organization’s approval be terminated.

(j) If the assurance organization desires to withdraw or termil]
nate its status as an approved assurance organization in Texas, it shall
give the department not less than 60 days written notification of said
intent, and shall agree to cooperate with the department and any license
holders or applicants that have an agreement with the assurance organ[]
ization in the termination process.

(k) In all matters concerning the relationship between the com[]
mission and either a commission-approved assurance organization, or
an assurance organization desiring to become approved, including dis[]
puted matters, the decision of the executive director shall be binding
on all parties.

8§72.25.
Holder.

Use of Assurance Organization by Applicant or License

(a) The department shall accept an approved assurance organ[]
ization’s written certification as evidence that an applicant or license
holder has met and continues to meet the criteria and obligations set
forth in this chapter and the Code. The department retains the right to

an applicant or license holder in accomplishing the provisions of this

independently verify any information or certification provided by the

chapter and the Code.

(b) The authorization of an assurance organization to act on its
behalf does not relieve an applicant or license holder from the applicant
or license holder’s ultimate responsibility to comply with each of its
obligations pursuant to this chapter and the Code.

(¢) Anassurance organization desiring to become approved by
the commission shall submit to the department:

(1) a letter requesting approval by the commission;

(2) evidence that the assurance organization meets the
qualifications set forth in Texas Labor Code, §91.001(2-a); and

(3) an explanation of how the assurance organization will
certify each of the criteria and obligations required of applicants and
license holders in this chapter and the Code.

(d) No later than 30 days after the assurance organization sub[]
mits all of the required information to the department, the department
shall notify the assurance organization in writing whether or not the
assurance organization has been approved.

(e) Ifthe department recommends not approving the assurance
organization, it shall detail the deficiencies in the writing referenced in
§72.24(d). The assurance organization may correct the deficiencies.

(f) The assurance organization’s approval shall remain in efl]
fect until such time as either the department, after written notice, ter(]
minates the approval, or until such time as the assurance organization,

tained in the assurance organization’s databases.

(b) An applicant or licensee wishing to utilize the services of
an assurance organization shall execute, and the assurance organization
shall submit to the department, together with any fees, the appropriate
application form prescribed by the executive director which includes
the assurance organization’s certification and authorization to the del’
partment to accept information provided by the assurance organization
on behalf the applicant or licensee.

(c) Two or more applicants or license holders using the serl(]
vices of an approved assurance organization and desiring to apply or
renew as a group, may do so provided that the applicants or license
holders apply or renew on a form prescribed by the executive director
and demonstrate that they have at least two of the following criteria in
common:

(1) financial statement;
(2) controlling person;
(3) insurance coverage; or

(4) ownership.

(d) Though qualified applicants may apply as a group, the del
partment will issue licenses only to qualified applicants having unique
federal employment identification numbers.

(e) An approved assurance organization shall notify the del
partment in writing no later than 10 days after it receives a complaint,
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or becomes aware of information indicating that an applicant or license
holder it is providing services to is not in compliance with its obligal’
tions to the assurance organization, this chapter or the Code. The notil]
fication shall include the originals or a certified copy of all such infor[]
mation in the assurance organization’s possession.

§72.100. Electronic Filing and Compliance.

(a) On behalf of an applicant or licensee, an approved assur[]
ance organization may electronically file with the department any ap|
plication, report, or other document required by the department, this
chapter, or the Code.

(b) All electronic filings made pursuant to this chapter and the
Code shall be in a format prescribed by the executive director.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002037

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 463-7348

¢ ¢ ¢
TITLE 19. EDUCATION

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 231. ASSIGNMENT OF PUBLIC
SCHOOL PERSONNEL
19 TAC §231.1

(Editor’s note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient,” the figure in 19 TAC
§231.1(e) is not included in the print version of the Texas Register.
The figure is available in the on-line version of the May 7, 2010, issue
of the Texas Register.)

The State Board for Educator Certification (SBEC) proposes an
amendment to 8231.1, concerning provisions for assignment of
public school personnel. The proposed amendment would up-
date the figure in 19 TAC 8231.1(e) as a result of recent revi-
sions to the Texas Essential Knowledge and Skills (TEKS) and
course offerings for career and technical education (CTE) man-
dated by House Bill (HB) 3485, 80th Texas Legislature, 2007.
The proposed amendment would also include technical changes
that would clarify and update other content areas.

Section 231.1 specifies the criteria for assignment of public
school personnel and includes a figure that shows a list of as-
signments with corresponding certificates for each assignment.
Section 231.1 provides guidance to school districts with regard
to the certificates required for specific assignments of public
school educators.

The figure in §231.1(e) is organized into three parts. Part | in-
cludes the requirements for assignment of teachers. Part Il in-
cludes the requirements for teachers certified before 1966 and
assigned to Grades 6-12. Part Ill includes the requirements

for assignment of administrators, other instructional and profes-
sional support personnel, special education related services per-
sonnel, and paraprofessional personnel.

The proposed amendment to 19 TAC 8231.1(e) would update
the figure to reflect criteria for assignment of public school per-
sonnel, including assignments with corresponding certificates in
the area of CTE as a result of recent revisions to the TEKS and
course offerings.

HB 3485 required the State Board of Education (SBOE) to iden-
tify CTE courses that satisfy the fourth mathematics or science
credit required for the recommended and distinguished grad-
uation plans. During the review process, the number of CTE
courses was reduced from over 600 to 190 by eliminating out-
dated courses, combining duplicate courses, incorporating in-
novative courses, and creating new courses. The SBOE ap-
proved 19 TAC Chapter 130, Texas Essential Knowledge and
Skills for Career and Technical Education, for second reading
and final adoption at the July 2009 meeting to be implemented
in the 2010-2011 school year.

Also in compliance with HB 3485, the SBOE approved amend-
ments to 19 TAC Chapter 74, Curriculum Requirements,
Subchapter F, Graduation Requirements, Beginning with School
Year 2007-2008, which added additional courses for a fourth
mathematics and science credit and amended requirements for
the minimum and advanced high school programs to align with
the Recommended High School Program. The new graduation
requirements allow Mathematical Applications in Agriculture,
Food, and Natural Resources, if successfully completed prior
to Algebra II; Engineering Mathematics; and Statistics and Risk
Management to count for the fourth mathematics credit under
the Recommended High School Program. The graduation
requirements allow Engineering Mathematics, and Statistics
and Risk Management to count for the fourth mathematics
credit under the Distinguished Achievement Program. The new
graduation requirements also allow Advanced Animal Science,
Advanced Biotechnology, Advanced Plant and Soil Science,
Food Science, and Forensic Science to count for the fourth
science credit under the Recommended High School Program
and Distinguished Achievement Program.

The new graduation requirements also allow the CTE Profes-
sional Communications course to satisfy the speech graduation
requirement and the CTE Principles and Elements of Floral De-
sign course to satisfy the fine arts graduation requirement.

Technical changes would also be made to clarify and update
other content areas as discussed with and/or recommended by
Texas Education Agency (TEA) curriculum staff. Since an anal-
ysis of certification tests standards with the CTE TEKS shows
coverage, the proposed amendment would allow flexibility for
school districts in hiring and course offerings. TEA Curriculum
staff will be implementing required professional development to
address specific course content.

Consideration to school district needs would also impact assign-
ment rules in English | for Speakers of Other Languages (ESOL
1) and English Il for Speakers of Other Languages (ESOL Il) as
well as a new Speech: Grades 7-12 certificate.

Specifically, the figure in 8231.1(e) would be updated to allow
school districts the discretion to allow bilingual or English as a
second language (ESL) certified teachers to continue teaching
ESOL I and ESOL Il if assigned prior to June 21, 2009.
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In addition, the Speech assignment criteria would be modified to
include a new Speech: Grades 7-12 certificate. The TEA staff
plan to present the new Speech: Grades 7-12 certificate to the
SBEC for discussion and action at a future meeting.

The proposed amendment would have no procedural and report-
ing implications to school districts and educators. Also, the pro-
posed amendment would not include any locally maintained pa-
perwork requirements to school districts and educators.

Jerel Booker, associate commissioner for educator and student
policy initiatives, has determined that for the first five-year period
the proposed amendment is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the proposed amendment.

Mr. Booker has determined that for the first five-year period the
proposed amendmentis in effect the public benefit anticipated as
a result of the proposed amendment would be updated require-
ments relating to the assignment of educators in Texas public
schools. There is no anticipated economic cost to persons or
entities required to comply with the proposed amendment.

In addition, there is no direct adverse economic impact for small
businesses and microbusinesses; therefore, no regulatory flexi-
bility analysis, specified in Texas Government Code, §2006.002,
is required.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to shecrules@tea.state.tx.us or faxed to (512) 463-0028.
All requests for a public hearing on the proposed amendment
submitted under the Administrative Procedure Act must be re-
ceived by the Department of Educator and Student Policy Initia-
tives, Texas Education Agency, 1701 North Congress Avenue,
Austin, Texas 78701, Attention: Jerel Booker, not more than 14
calendar days after notice of the proposal has been published in
the Texas Register.

The amendment is proposed under the TEC, §21.031(a), which
states that the SBEC shall regulate and oversee all aspects of
the certification, continuing education, and standards of conduct
of public school educators; §21.041(b)(1), which requires the
SBEC to propose rules that provide for the regulation of edu-
cators and the general administration of the TEC, Chapter 21,
Subchapter B, in a manner consistent with the TEC, Chapter 21,
Subchapter B; and §21.041(b)(2), which requires the SBEC to
propose rules that specify the classes of educator certificates to
be issued, including emergency certificates.

The proposed amendment implements the TEC, §21.031(a) and
§21.041(b)(1) and (2).

§231.1. Criteria for Assignment of Public School Personnel.

(a) The assignment requirements in this chapter apply to the
holders of certificates issued on the basis of 1955, 1972, 1984, and
1987 Standards for Teacher Education as well as certificates issued on
the basis of standards aligned with the Texas Essential Knowledge and
Skills (TEKS) curriculum, adopted by the State Board of Education, as
specified in Chapter 233 of this title (relating to Categories of Class[]
room Teaching Certificates).

(b) An elementary certificate may be appropriate for teaching
high school students if the level of instruction is comparable to that in
elementary grades. When such an assignment is made, course outlines
must be maintained in the school district files.

(c) Professional personnel employed in federally funded pro(]
grams and innovative programs must have the qualifications and meet
the assignment requirements specified in subsection (e) of this section
and in other rules of the State Board for Educator Certification (SBEC).

(d) The assignment requirements in this chapter apply to sub[J
stitute teachers. If a school district must employ a substitute teacher
who is not certified, a list of the substitute teachers shall be retained in
the school district files.

(e) A public school employee must have the appropriate crel]
dentials for his or her current assignment specified in the figure prol]
vided in this subsection and in other rules of the SBEC, unless the ap[]
propriate permit has been issued under Chapter 230, Subchapter Q, of
this title (relating to Permits).

Figure: 19 TAC §231.1(e)
[Figure: 19 FAC §231-H(e)]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002030

Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 250. ADMINISTRATION

The State Board for Educator Certification (SBEC) proposes an
amendment to §250.1, the repeal of §8250.2, 250.3, 250.20,
250.30-250.34, and 250.40-250.49, and new 8250.3 and
§250.20, concerning provisions for administration. The sections
provide for rules that establish guidelines and procedures for
purchasing, rulemaking, training and education for employees,
and negotiation and mediation procedures relating to certain
contract disputes.

The proposed revisions to 19 TAC Chapter 250 would update
the rules to reflect current law and the fact that, pursuant to
the Texas Education Code (TEC), §21.035, the Texas Educa-
tion Agency (TEA) provides the SBEC’s administrative functions
and services, which include purchasing, rulemaking, and con-
tracts. The proposed amendment, repeals, and new sections
result from the SBEC'’s rule review conducted in accordance with
Texas Government Code, §2001.039.

Following is a description of the proposed changes.
Subchapter A. Purchasing

In accordance with the TEC, §21.035, the TEA provides SBEC's
administrative functions, including purchasing and contracting.
The SBEC will rarely, if ever, have a need to engage in pur-
chasing or enter into contracts; however, if circumstances re-
quire the SBEC to do so, the proposed revisions to the purchas-
ing and contracting provisions in this subchapter would provide
standards and procedures.

Language in 19 TAC §250.1, Historically Underutilized Business
(HUB) Program, would be amended to reference applicable cur-
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rent law and the administrative rules of the Comptroller of Public
Accounts.

Section 250.2, Ethical Standards, would be repealed since eth-
ical standards for SBEC purchasing are no longer necessary
because purchasing is now administered by the TEA. The TEA
is subject to the ethical standards contained in the Texas Gov-
ernment Code and the administrative rules of the Comptroller of
Public Accounts, the Texas Ethics Commission, and the Texas
Facilities Commission.

Current 19 TAC 8§250.3, Vendor Protest Procedures, would be
repealed and replaced by proposed new 19 TAC §250.3, Pro-
cedures for Protests, Dispute Resolution, and Appeals Relating
to Purchasing and Contract Issues. The current vendor protest
procedures would be replaced with the procedures used by the
TEA in its own purchasing and contracts and in the purchasing
and contracts it provides to the State Board of Education, which
incorporate the Texas Government Code’s requirements for pur-
chasing and contract dispute resolution procedures.

Subchapter B. Rulemaking Procedures

Current 19 TAC 8250.20, Petition for Adoption of Rules, would
be repealed and replaced by proposed new 19 TAC §250.20,
Petition for Adoption of Rules or Rule Changes, to update the
process for petitioning the SBEC for the adoption, amendment,
or repeal of an SBEC rule in the Texas Administrative Code. The
TEC, §2001.021, requires that a state agency by rule prescribe
the form for a petition and the procedures for its submission,
consideration, and disposition. Proposed new §250.20 would
provide that a petition be submitted to the TEA. Such petitions
were previously to be submitted to the executive director of the
SBEC, a position that is no longer authorized by the TEC. The
figure in proposed new §250.20(a) would adopt in rule the form
to be submitted for such a petition.

Under the new procedure, the TEA would review the petition and
make a recommendation within 60 calendar days that rulemak-
ing proceedings be initiated or that the petition be denied. The
recommendation would be presented to the SBEC for action on
the petition within this time limit if possible, and if not, the TEA
would respond to the petitioner within the required 60 calendar
days, notifying the petitioner of the date of the SBEC meeting at
which the recommendation would be presented to the SBEC for
action.

Subchapter C. Training and Education for Employees

Pursuant to the TEC, §21.035, the TEA shall provide the SBEC's
administrative functions and services. Since the SBEC no longer
has employees, current 19 TAC §8250.30-250.34 would be re-
pealed. Texas Government Code, Chapter 656, Subchapters C
and D, provide for training of state employees such as the TEA
employees who carry out SBEC'’s administrative functions. The
TEA's operating procedures further provide for TEA employee
training standards and procedures.

Subchapter D. Negotiation and Mediation Procedures Relating
to Certain Contract Disputes

Pursuant to the TEC, §21.035, the TEA shall provide the SBEC's
administrative functions and services. As a result, current 19
TAC 8§8250.40-250.49 would be repealed and replaced by pro-
posed new §250.3, Procedures for Protests, Dispute Resolu-
tion, and Appeals Relating to Purchasing and Contract Issues,
since the proposed new rule would apply to purchasing func-
tions. Proposed new §250.3 would incorporate the Texas Gov-

ernment Code’s requirements for purchasing and contract dis-
pute resolution procedures.

Technical Change

The chapter title for 19 TAC Chapter 250 would be amended to
remove the word "agency" since the SBEC no longer is a sepa-
rate state agency and the TEA provides the SBEC'’s administra-
tive functions and services.

Regarding procedural and reporting implications, proposed new
19 TAC §250.20 would establish in rule the form to be used when
an individual elects to petition adoption of SBEC rule changes in
the Texas Administrative Code. The proposed rule actions would
not include any locally maintained paperwork requirements to
school districts and educators.

Jerel Booker, associate commissioner for educator and student
policy initiatives, has determined that for the first five-year pe-
riod the proposed amendment, repeals, and new sections are in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the proposed rule
actions.

Mr. Booker has determined that for the first five-year period the
proposed amendment, repeals, and new sections are in effect
the public and student benefit anticipated as a result of the pro-
posed amendment, repeals, and new sections would be updated
rules reflecting current law and the transfer of all SBEC admin-
istrative functions and services to the TEA. There are no antici-
pated economic costs to persons or entities required to comply
with the proposed amendment, repeals, and new sections.

In addition, there is no direct adverse economic impact for small
businesses and microbusinesses; therefore, no regulatory flexi-
bility analysis, specified in Texas Government Code, §2006.002,
is required.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to shecrules@tea.state.tx.us or faxed to (512) 463-0028.
All requests for a public hearing on the proposed amendment,
repeals, and new sections submitted under the Administrative
Procedure Act must be received by the Department of Educator
and Student Policy Initiatives, Texas Education Agency, 1701
North Congress Avenue, Austin, Texas 78701, Attention: Jerel
Booker, associate commissioner for educator and student pol-
icy initiatives, not more than 14 calendar days after notice of the
proposal has been published in the Texas Register.

SUBCHAPTER A. PURCHASING
19 TAC §250.1, §250.3

The amendment and new section are proposed under the Texas
Education Code (TEC), §21.035, which states that the Texas
Education Agency shall provide the board’s administrative func-
tions and services; §21.040(6), which allows the SBEC authority
to develop and implement policies that define responsibilities of
the SBEC; §21.041(a), which allows the SBEC to adopt rules as
necessary for its own procedures; §21.041(b)(1), which requires
the SBEC to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21,
Subchapter B, in a manner consistent with the TEC, Chapter 21,
Subchapter B; Texas Government Code, §2155.076, which re-
quires that each state agency by rule develop and adopt protest
procedures for resolving vendor protests relating to purchasing
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issues; §2161.003, which authorizes the SBEC to adopt the HUB
rules of the state as its own rules; and Chapter 2260, which re-
quires each unit of state government with rulemaking authority to
develop rules to govern the negotiation and mediation of a claim.

The proposed amendment and new section implement the TEC,
8821.035, 21.040(6), and 21.041(a) and (b)(1), and Texas Gov-
ernment Code, §2155.076, §2161.003, and Chapter 2260.

§250.1.

In accordance with the Texas Government Code, §2161.003, the State
Board for Educator Certification adopts by reference the rules of the
Comptroller of Public Accounts, found at Title 34 Texas Administral[]
tive Code, §§20.11-20.22 and §§20.24-20.28, concerning the Histor(]
ically Underutilized Business (HUB) Program. [The State Board for
Educator Certification hereby adopts the rules of the Texas Building
and Procurcment Commission relating to the Historieally Underuti-
lized Business (HUB) Program and cedified at 1 Texas Administrative

8250.3. Procedures for Protests, Dispute Resolution, and Appeals
Relating to Purchasing and Contract Issues.

Historically Underutilized Business (HUB) Program.

(a) Any actual or prospective bidder, offeror, or contractor who
is aggrieved in connection with the solicitation, evaluation, or award of
a contract under the jurisdiction of the State Board for Educator Certifi[]
cation (SBEC) may formally protest to the director of the Texas Educal
tion Agency (TEA) division responsible for purchasing and contracts.
Such protests must be in writing and received in the purchasing and

person knows, or reasonably should have known, of the occurrence of
the action which is protested, unless the director finds that good cause
for delay is shown or determines that a protest or appeal raises issues
significant to the TEA’s procurement practices or procedures.

(b) Formal protests must conform to the requirements of this
subsection and subsection (d) of this section, and shall be resolved in
accordance with the procedure set forth in subsections (e)-(f) of this
section. Copies of the protest must be mailed or delivered by the
protesting party to the TEA and to the other interested parties. For
the purposes of this section, "interested parties" means all respondents
who have submitted bids, proposals, or offers for the contract involved.
Names and addresses of all interested parties may be obtained by send|[ !
ing a written request for this information to the purchasing and con(]
tracts director.

(c) In the event of a timely protest or appeal under this secl
tion, the TEA shall not proceed further with the solicitation or with the
award of the contract unless the commissioner of education or the com[
missioner’s designee, in consultation with the purchasing and contracts
director, makes a written determination that the expeditious award of
the contract is necessary to protect substantial interests of the state. A
copy of this determination shall be mailed to the protesting party.

(d) A formal protest petition must be sworn and must contain:

(1) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(2) a specific description of each act alleged to have viol]
lated the statutory or regulatory provision(s) identified in paragraph (1)
of this subsection;

(3) aprecise statement of the relevant facts;

(4) an identification of the issue or issues to be resolved;

(5) argument and authorities in support of the protest; and

(6) a statement that copies of the protest have been mailed
or delivered to the TEA and other identifiable interested parties.

(e) The purchasing and contracts director shall have the aull
thority to settle and resolve the dispute concerning the solicitation or
award of a contract. The director may solicit written responses to the
protest petition from other interested parties, and if he or she makes
such a request, the protesting party shall be given notice of the direcl)
tor’s request and of any written responses to the request that the dil]
rector receives. The director may consult with the TEA office of legal
services concerning the dispute.

(f) If the protest is not resolved by mutual agreement, the pur(]
chasing and contracts director will issue a written determination on the
protest.

(1) If the director determines that no violation of rules or
statutes has occurred, he or she shall so inform the protesting party and
other interested parties by a letter which sets forth the reasons for the
determination.

(2) If the director determines that a violation of rules or
statutes has occurred in a case where a contract has not been awarded,
he or she shall so inform the protesting party and other interested par[]
ties by letter which sets forth the reasons for the determination and the
appropriate remedial action.

(3) If the director determines that a violation of rules or
statutes has occurred in a case where a contract has been awarded, he
or she shall so inform the protesting party and other interested parties
by a letter which sets forth the reasons for the determination. In such
a case, the director has the authority to declare the contract void. If
he or she declares the contract void, this fact shall be included in the
determination letter.

(g) The purchasing and contracts director’s determination on a
protest may be appealed by the protesting party to the commissioner of
education or the commissioner’s designee. An appeal of the director’s
determination must be in writing and must be received in the commis/’
sioner’s office no later than ten working days after the date of the dil]
rector’s determination. An appeal of the determination shall be limited
to those issues raised in the protest petition and the determination let]
ter. Copies of the appeal must be mailed or delivered by the appealing
party to the TEA and other interested parties and must contain a sworn
statement that such copies have been provided.

(h) The commissioner or the commissioner’s designee shall
review the protest petition, the purchasing and contracts director’s
requests for written responses to the protest petition, any written
responses received from other interested parties, the determination,
and the appeal.

(1) The commissioner or the commissioner’s designee may, in
his or her discretion, issue a written decision on the protest or refer
the matter to the SBEC for consideration at a regularly scheduled open

meeting.
() A decision issued either by the SBEC in an open meeting

or in writing by the commissioner or the commissioner’s designee shall
be the final administrative action of the TEA.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.
TRD-201002031
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Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 475-1497
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19 TAC §250.2, §250.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
State Board for Educator Certification or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeals are proposed under the Texas Education Code
(TEC), 821.035, which states that the Texas Education Agency
shall provide the board’s administrative functions and services;
§21.040(6), which allows the State Board for Educator Certifi-
cation (SBEC) authority to develop and implement policies that
define responsibilities of the SBEC; §21.041(a), which allows
the SBEC to adopt rules as necessary for its own procedures;
§21.041(b)(1), which requires the SBEC to propose rules that
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner
consistent with the TEC, Chapter 21, Subchapter B; Texas
Government Code, §2155.076, which requires that each state
agency by rule develop and adopt protest procedures for resolv-
ing vendor protests relating to purchasing issues; §82161.003,
which authorizes the SBEC to adopt the HUB rules of the state
as its own rules; and Chapter 2260, which requires each unit of
state government with rulemaking authority to develop rules to
govern the negotiation and mediation of a claim.

The proposed repeals implement the TEC, §821.035, 21.040(6),
and 21.041(a) and (b)(1), and Texas Government Code,
§2155.076, §2161.003, and Chapter 2260.

§250.2. Ethical Standards.

§250.3. Vendor Protest Procedures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002032
Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification
Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER B. RULEMAKING
PROCEDURES
19 TAC §250.20

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
State Board for Educator Certification or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeal is proposed under the Texas Education Code (TEC),
§21.035, which states that the Texas Education Agency shall
provide the board’'s administrative functions and services;
§21.041(b)(1), which requires the State Board for Educator
Certification to propose rules that provide for the regulation of
educators and the general administration of the TEC, Chapter
21, Subchapter B, in a manner consistent with the TEC, Chapter
21, Subchapter B; and Texas Government Code, §2001.021,
which authorizes a state agency to by rule prescribe the form for
a petition and the procedure for the submission, consideration,
and disposition.

The proposed repeal implements the TEC, §21.035 and
§21.041(b)(1), and Texas Government Code, §2001.021.

§250.20. Petition for Adoption of Rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002033

Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 475-1497

¢ ¢ ¢
19 TAC §250.20

The new section is proposed under the Texas Education Code
(TEC), §21.035, which states that the Texas Education Agency
shall provide the board’s administrative functions and services;
§21.041(b)(1), which requires the State Board for Educator Cer-
tification to propose rules that provide for the regulation of ed-
ucators and the general administration of the TEC, Chapter 21,
Subchapter B, in a manner consistent with the TEC, Chapter 21,
Subchapter B; and Texas Government Code, §2001.021, which
authorizes a state agency to by rule prescribe the form for a pe-
tition and the procedure for the submission, consideration, and
disposition.

The proposed new section implements the TEC, §21.035 and
§21.041(b)(1), and Texas Government Code, §2001.021.

§250.20.

....... Petition for Adoption of Rules or Rule Changes.

(a) Any interested person may petition for the adoption,
amendment, or repeal of a rule of the State Board for Educator
Certification (SBEC) by filing a petition on a form provided in this
subsection. The petition shall be signed and submitted to the Texas
Education Agency (TEA). The TEA shall evaluate the merits of
the proposal to determine whether to recommend that rulemaking
proceedings be initiated or that the petition be denied.

Figure: 19 TAC §250.20(a)

(b) In accordance with the Texas Government Code,
§2001.021, the TEA must respond to the petitioner within 60 calendar

(1) Where possible, the recommendation concerning the
petition shall be placed on the SBEC agenda, and the SBEC shall act
on the petition within the 60-calendar-day time limit.

(2) Where the time required to review the petition or the
scheduling of SBEC meetings will not permit the SBEC to act on the
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petition within the required 60 calendar days, the TEA shall respond to

the petitioner within the required 60 calendar days, notifying the petil]
tioner of the date of the SBEC meeting at which the recommendation

will be presented to the SBEC for action.

(c) The SBEC will review the petition and the recommendal’
tion and will either direct the TEA to begin the rulemaking process or
deny the petition, giving reasons for the denial. The TEA will notify
the petitioner of the SBEC’s action related to the petition.

(d) Without limitation to the reasons for denial in this subsecl]
tion, the SBEC may deny a petition on the following grounds:

(1) the SBEC does not have jurisdiction or authority to pro[]
pose or to adopt the petitioned rule;

(2) the petitioned rule conflicts with a statute, court decil]
sion, another rule proposed or adopted by the SBEC, or other law;

(3) the SBEC determines that a different proceeding, prol]
cedure, or act more appropriately addresses the subject matter of the
petition than initiating a rulemaking proceeding; or

(4) the petitioner is inappropriately using the opportunity
to file a rulemaking petition under this section, as evidenced by filing
a petition:

(A) Dbefore the fourth anniversary of the SBEC’s having
previously considered and rejected a similar rule on the same subject
matter; or

(B) to amend a rule proposed or adopted by the SBEC
that has not yet become effective.

(e) Ifthe SBEC initiates rulemaking procedures in response to
a petition, the rule text which the SBEC proposes may differ from the
rule text proposed by the petitioner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002034
Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification
Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER C. TRAINING AND
EDUCATION FOR EMPLOYEES
19 TAC §§250.30 - 250.34

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
State Board for Educator Certification or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeals are proposed under the Texas Education Code
(TEC), §21.035, which states that the Texas Education Agency
shall provide the board’s administrative functions and services.

The proposed repeals implement the TEC, §21.035.

§250.30. Definitions.

§250.31. Findings, Policy, and Applicability.
§250.32.  Eligibility.

§250.33. Employee Obligations.

§250.34. Report.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002035
Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification
Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 475-1497

¢ L4 14

SUBCHAPTER D. NEGOTIATION AND
MEDIATION PROCEDURES RELATING TO
CERTAIN CONTRACT DISPUTES

19 TAC §§250.40 - 250.49

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
State Board for Educator Certification or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeals are proposed under the Texas Education Code
(TEC), 821.035, which states that the Texas Education Agency
shall provide the board’s administrative functions and services;
and Texas Government Code, Chapter 2260, which requires
each unit of state government with rulemaking authority to de-
velop rules to govern the negotiation and mediation of a claim.

The proposed repeals implement the TEC, §21.035, and Texas
Government Code, Chapter 2260.

§250.40. General.

§250.41. Definitions.

§250.42. Dispute Resolution Process.

§250.43. Required Contract Provisions.

§250.44. Damages.

§250.45. Notice of Claim or Counterclaim.

§250.46. Duty to Negotiate.

§250.47. Negotiation Timetable.

§250.48. Mediation.

8250.49. Referral to the State Office of Administrative Hearings.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002036

Karen Loonam

Deputy Associate Commissioner, Educator Certification and Standards,
Texas Education Agency

State Board for Educator Certification

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 11. TEXAS BOARD OF NURSING

CHAPTER 221. ADVANCED PRACTICE
NURSES
22 TAC 8221.1, §221.3

INTRODUCTION. The Texas Board of Nursing (Board) proposes
amendments to §221.1 (relating to Definitions) and §221.3 (re-
lating to Education). The amendments are proposed under the
Occupations Code 8301.152(a) and (b) and §301.151 and are
necessary to clarify existing language within the sections and to
enhance consistency among Board rules related to advanced
nursing practice. Specifically, the proposed amendments: (i)
clarify that an applicant for advanced practice licensure must
complete a qualifying program of study at the master’s degree
level or higher; (ii) replace references to the term "specialty" with
references to the term "population focus area”; (iii) replace refer-
ences to the term "advanced practice nurse" with references to
the term "advanced practice registered nurse"; and (iv) replace
references to the term "authorization" with references to the term
"licensure".

The Advanced Practice Nursing Advisory Committee

The Advanced Practice Nursing Advisory Committee (Commit-
tee) met on February 17, 2010, to review and discuss the educa-
tional requirements of Chapter 221 (related to Advanced Prac-
tice Nurses). Members of the Committee expressed concern
that the rule did not provide clear enough guidance regarding the
completion of an advanced practice nursing program beyond a
master’s degree level. Members pointed out that the rule did not
specifically address doctoral programs in nursing. Members felt
that this omission could cause ambiguity or confusion regard-
ing the manner in which the educational requirements of the rule
could be satisfied. As a result, members recommended that the
Board amend §221.1 and §221.3 to clarify that an applicant for
advanced practice licensure could complete a doctoral program
in nursing in order to satisfy the existing educational require-
ments of the rule.

The Committee also recommended replacing references to the
term "specialty” in §221.1 and §221.3 with references to the term
"population focus area" and replacing references to the term "ad-
vanced practice nurse" in §221.1 with references to the term "ad-
vanced practice registered nurse". These changes were recom-
mended for consistency with the Advanced Practice Registered
Nurse Model Act/Rules and Regulations and amendments pre-
viously made to Chapter 222 of this title (relating to Advanced
Practice Registered Nurses with Prescriptive Authority). Finally,
the Committee recommended replacing the term "authorization"
in §221.3 with the term "licensure" for consistency with amend-
ments previously made to 8221.4 (relating to Advanced Practice

Registered Nurse Licensure Requirements) and §221.6 of this
chapter (relating to Interim Approval).

The Educational Requirements of §221.1 and §221.3

The Committee’s recommended clarifications to §221.1 and
§221.3 are consistent with the Board’s historic interpretation
and application of the educational requirements for advanced
practice licensure. The Board has required an applicant for
advanced practice licensure to complete an advanced practice
program of study at the master’s degree level since January 1,
2003. This has been the Board’s minimum educational standard
for advanced practice licensure since that time. Because the
completion of an advanced practice program of study at a level
higher than a master’s degree level, such as at a doctorate
level, necessarily meets and, even exceeds, the minimum
educational requirements of §221.1 and §221.3, the Board
has consistently permitted the completion of such programs to
satisfy the educational requirements of Chapter 221 since 2003.

Although the Board itself has not received any questions from
the public regarding the educational requirements of §221.1 and
§221.3, the Board has determined that it is appropriate to pro-
pose amendments to these sections based upon the comments
of the Committee, in order to clarify Board intent and meaning.
The Board originally established the Committee to consider reg-
ulations that have an impact on advanced practice nursing and
to provide comments and recommendations to the Board. As
such, the Board considers the Committee’s concerns and rec-
ommendations essential in monitoring the effectiveness of the
Board’s rules. The Board agrees with the Committee that the ex-
isting educational requirements in §221.1 and 8221.3 could be
clarified to address the completion of a post-master’s certificate
or doctoral degree program. As such, the Board is proposing
amendments to §221.1(2) and §221.3(c)(4) and (d)(1) to clarify
that the completion of a program of study at the master’s degree
or higher level (such as a post-master’s certificate or doctoral de-
gree program) may satisfy the educational requirements for ad-
vanced practice licensure. The Board has determined that clari-
fying the existing language of §221.1 and §221.3 will not alter the
Board'’s historical interpretation or application of the educational
requirements of these sections. Further, the proposed changes
are designed to remove any ambiguity or confusion surrounding
the application of the educational requirements of §221.1 and
§221.3 and are not anticipated to result in a change in Board ap-
plication or interpretation of these requirements in the future.

The Advanced Practice Registered Nurse Model Act/Rules and
Regulations

The Advanced Practice Registered Nurse Model Act/Rules and
Regulations (Regulations) were promulgated by the National
Council of State Boards of Nursing (NCSBN) during its August,
2008, Delegate Assembly. NCSBN is comprised of 60 member
boards and operates as the collective voice of nursing regulation
in the United States and its territories. Collectively, NCSBN
develops nursing examinations, monitors trends in nursing
practice and education, promotes uniformity in the regulation of
nursing, conducts research on nursing practice issues, provides
opportunities for collaboration among its members and other
nursing and health care organizations, and promulgates model
rules and regulations. Because the Regulations were designed
to promote a common understanding of the appropriate scope
of practice for an APRN, the Board determined that it was
important to amend its own rules to include a reference to the
term "advanced practice registered nurse". As such, the Board
amended Chapter 222 in the February 5, 2010, issue of the
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Texas Register (35 TexReg 866) to define the term "advanced
practice registered nurse" and include its use throughout the
chapter. The adopted definition of the term "advanced practice
registered nurse" in Chapter 222 was designed to incorporate
all of the substantive components of the term as set forth in the
Regulations. The Regulations also included a definition of the
term "population focus area". The Board amended Chapter 222
in the February 5, 2010, issue of the Texas Register (35 TexReg
866) to define the term "population focus area" and include its
use throughout the chapter. The adopted definition of the term
"population focus area" in Chapter 222 clarified the meaning of
the term and was consistent with the definition of the term as
set forth in the Regulations.

Chapters 221 and 222 contain the Board’'s advanced practice
nursing requirements. The Board has determined that the terms
used throughout these two chapters should be as consistent as
possible, as such consistency promotes a better understanding
of the Board's rules. The Board agrees with the Committee’s rec-
ommendations that §221.1 and §221.3 should include the same
terminology as Chapter 222, especially where the two chap-
ters address similar issues. As a result, the Board is propos-
ing amendments to 8221.1(2) to: (i) replace references to the
term "speciality" with references to the term "population focus
area"; and (ii) to replace references to the term "advanced prac-
tice nurse" with references to the term "advanced practice reg-
istered nurse". Further, the Board is proposing amendments to
§221.3(c) to replace references to the term "specialty" with refer-
ences to the term "population focus area". These terms appear
throughout Chapter 222. The proposed amendments are de-
signed to provide necessary consistency between the two chap-
ters.

Remaining Amendments

Finally, the Board is proposing amendments to §221.3(c) and
(d) for consistency with changes previously made to §221.4 and
§221.6 of this chapter in the November 14, 2008, issue of the
Texas Register (33 TexReg 9237). At its October 2007 meeting,
the Board charged the Committee with reviewing issues related
to advanced practice nursing in preparation for implemen-
tation of the Advanced Practice Registered Nurse Compact
(Compact), which is authorized under the Occupations Code
Chapter 305. Specifically, the Board directed the Committee to
examine and determine whether the Board’'s approval process
for advanced practice registered nurses should be referred to
as a "licensure" process. At the time of the Board's charge,
the Board did not refer to its approval process for advanced
practice registered nurses as a "licensure” process. Instead,
the Board granted individuals "authorization" to practice as
advanced practice registered nurses. Based upon the Commit-
tee’s recommendations, the Board ultimately determined that it
would begin to refer to its approval process for advanced prac-
tice registered nurses as a "licensure" process. This decision
was consistent with at least 50% of other member boards of
NCSBN who already referred to their approval processes for
nurse anesthetists, nurse midwives, and nurse practitioners
(advanced practice registered nurses) as a licensure process.
Nearly 40% of these boards also issued licenses to clinical
nurse specialists (advanced practice registered nurses). Fur-
ther, the Board’s determination did not alter any substantive
aspect of the Board's existing approval process at that time.
The amendments to §221.4 and §221.6 that were adopted by
the Board in November, 2008, included a change in terminology
from "authorization" to "licensure" to reflect the Board’s decision.
In an effort to further ensure consistency between Chapters 221

and 222, the Board is now proposing amendments to §221.3(c)
and (d) to replace references to the term "authorization" with
references to the term "licensure".

Section-by-Section Overview.

Proposed amended §221.1(2) defines an advanced educational
program as a post-basic advanced practice nurse program at the
certificate, master’s degree, or higher level. Further, proposed
amended 8§221.1(2) states that, beginning January 1, 2003, a
minimum of a master’s degree in the advanced practice role and
population focus area will be required for recognition as an Ad-
vanced Practice Registered Nurse.

Proposed amended §221.1(5) updates the definition of the Texas
Board of Nursing.

Proposed amended §221.3(c) states that applicants for licensure
to practice in an advanced practice role and population focus
area recognized by the Board must submit verification of com-
pletion of all requirements of an advanced educational program
that meets the following criteria:

(A) Advanced educational programs in the State of Texas shall
be approved by the Board or accredited by a national accrediting
body recognized by the Board.

(B) Programs in states other than Texas shall be accredited by
a national accrediting body recognized by the Board or by the
appropriate licensing body in that state. A state licensing body’s
accreditation process must meet or exceed the requirements of
accrediting bodies specified in Board policy.

(C) Programs of study shall be at least one academic year in
length and shall include a formal preceptorship.

(D) Beginning January 1, 2003, the program of study shall be at
the master’s degree or higher level.

(E) Applicants prepared in more than one advanced practice
role and/or specialty shall demonstrate that all curricular require-
ments set forth in §221.3(c) have been met for each role and/or
specialty.

Proposed amended 8221.3(d) states that applicants for licen-
sure as clinical nurse specialists must submit verification of the
following requirements in addition to those specified in §221.3(c):
completion of a master’s degree or higher level in the discipline
of nursing and completion of a minimum of nine semester credit
hours or the equivalent in a specific clinical major. Further, clini-
cal major courses must include didactic content and offer clinical
experiences in a specific clinical specialty/practice area.

FISCAL NOTE. Katherine Thomas, Executive Director, has de-
termined that for each year of the first five years the proposed
amendments will be in effect, there will be no fiscal impact to
state or local governments as a result of the enforcement or ad-
ministration of the proposal. There will be no anticipated effect
on local employment or the local economy as a result of the pro-
posal.

PUBLIC BENEFIT/COST NOTE. Ms. Thomas has also deter-
mined that for each year of the first five years the proposed
amendments will be in effect, the anticipated public benefit will be
the adoption of clear and consistent requirements, which should
result in more efficient regulation. There are no anticipated eco-
nomic costs to persons who are required to comply with the pro-
posal. None of the proposed amendments substantively alter
the existing requirements of §221.1 or 8221.3 or impose new or
additional requirements or restrictions upon individuals required
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to comply with the proposal. Rather, the proposed amendments
clarify the existing educational requirements for advanced nurs-
ing practice. The Board does not anticipate altering its histor-
ical interpretation or application of these educational require-
ments nor does it anticipate that an individual’'s method of compli-
ance with these requirements will be altered due to the proposed
amendments. Further, the proposed amendments update termi-
nology used throughout §221.1 and §221.3 for consistency with
terminology contained in Chapter 222. However, the proposed
amendments do not substantively affect the requirements of the
sections nor do they impose any new or additional requirements
or restrictions upon individuals required to comply with the pro-
posal. Additionally, the Board does not anticipate that an individ-
ual's method of compliance with the requirements of §221.1 and
§221.3 will be altered due to the proposed amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by the Government Code §2006.002(c) and (f), the
Board has determined that the proposed amendments will not
have an adverse economic effect on any small or micro busi-
ness because there are no anticipated economic costs to any
person who is required to comply with the proposal.

TAKINGS IMPACT ASSESSMENT. The Board has determined
that no private real property interests are affected by this pro-
posal and that this proposal does not restrict or limit an owner’s
right to property that would otherwise exist in the absence of gov-
ernment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. To be considered, written
comments on the proposal or any request for a public hearing
must be submitted no later than 5:00 p.m. on June 6, 2010, to
James W. Johnston, General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail
to dusty.johnston@bon.state.tx.us, or faxed to (512) 305-8101.
An additional copy of the comments on the proposal or any re-
quest for a public hearing must be simultaneously submitted
to Jolene Zych, Advanced Practice Nursing Consultant, Texas
Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, Texas
78701, or by e-mail to jolene.zych@bon.state.tx.us, or faxed to
(512) 305-8101. If a hearing is held, written and oral comments
presented at the hearing will be considered.

STATUTORY AUTHORITY. The amendments are proposed un-
der the Occupations Code §301.152(a) and (b) and §301.151.
Section 301.152(a) defines the term "advanced practice nurse"
as a registered nurse approved by the Board to practice as an
advanced practice nurse on the basis of completion of an ad-
vanced educational program. The term includes a nurse practi-
tioner, nurse midwife, nurse anesthetist, and clinical nurse spe-
cialist. The termis also synonymous with "advanced nurse prac-
titioner." Section 301.152(b) authorizes the Board to adopt rule
to establish: (i) any specialized education or training, including
pharmacology, that a registered nurse must have to carry out a
prescription drug order under the Occupations Code §157.052
and a system for assigning an identification number to a reg-
istered nurse who provides the Board with evidence of com-
pleting the specialized education and training requirement un-
der 8301.152(b)(1)(A); (ii) approve a registered nurse as an ad-
vanced practice nurse; and (iii) initially approve and biennially
renew an advanced practice nurse’s authority to carry out or sign
a prescription drug order under the Occupations Code Chapter
157. Section 301.151 authorizes the Board to adopt and enforce

rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license hold-
ers Chapter 301; and (iv) determine whether an act constitutes
the practice of professional nursing or vocational nursing.

CROSS REFERENCE TO STATUTE. The following statutes
are affected by this proposal: Rule §221.1 and §221.3, Statute
§301.152(a) and (b) and 8301.151.

§221.1. Definitions.

The following words and terms, when used in this chapter, shall have

the following meanings unless the context clearly indicates otherwise:
(1) (No change.)

(2) Advanced educational program--A post-basic adl]
vanced practice nurse program at the certificate, [ex] master’s degree,
or higher level. Beginning January 1, 2003, a minimum of a mas[]
ter’s degree in the advanced practice role and population focus area
[speeialty] will be required for recognition as an Advanced Practice
Registered Nurse.

(3)-(4) (No change.)
(5) Board--The Texas Board of Nursing [Beard of Nurse

Examiners for the State of Texas].
(6) - (15) (No change.)
§221.3. Education.

(a) - (b) (No change.)

(c) Applicants for licensure [authorization] to practice in an
advanced practice role and population focus area [speeialty] recognized
by the Board must submit verification of completion of all requirements
of an advanced educational program that meets the following criteria:

(1)-(3) (No change.)

(4) Beginning January 1, 2003, the program of study shall
be at the master’s [graduate] degree or higher level.

(5) (No change.)

(d) Applicants for licensure [autherization] as clinical nurse
specialists must submit verification of the following requirements in
addition to those specified in subsection (c) of this section:

(1) completion of a master’s degree or higher level in the
discipline of nursing, and

(2) (No change.)

(e) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 26, 2010.

TRD-201002027

Jena Abel

Assistant General Counsel

Texas Board of Nursing

Earliest possible date of adoption: June 6, 2010
For further information, please call: (512) 305-6822

¢ ¢ ¢
TITLE 25. HEALTH SERVICES
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PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 38. CHILDREN WITH SPECIAL
HEALTH CARE NEEDS SERVICES PROGRAM

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to 8838.1 -
38.12, 38.14, and 38.16, repeal of §38.13, and new §38.13 and
§38.15 concerning the Children with Special Health Care Needs
(CSHCN) Services Program.

BACKGROUND AND PURPOSE

As authorized by Health and Safety Code, Chapter 35, the
CSHCN Services Program provides services to children
younger than 21 years of age who have a chronic physical or
developmental condition, or to eligible clients with cystic fibrosis
regardless of age.

The amendments, repeal, and new rules will strengthen and up-
date information, revise and delete language, and make gram-
matical corrections to improve flow, accuracy, and consistency
in the rules.

Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to Government Code, Chapter 2001 (Adminis-
trative Procedure Act). Sections 38.1 - 38.14 and §38.16 have
been reviewed and the department has determined that reasons
for adopting the sections continue to exist because rules on this
subject are needed.

SECTION-BY-SECTION SUMMARY

The following changes to names and addresses have been
made throughout §838.1 - 38.12, 38.14, and 38.16. References
to the department’s name have been changed from "Texas
Department of Health" to "Department of State Health Services,"
and the address for all correspondence has been changed from
"1100 West 49th Street, Austin, Texas 78756" to "Mail Code
1938, P.O. Box 149347, Austin, Texas 78714-9347."

The proposed amendments to §838.1, 38.5, 38.11, 38.12, 38.14,
and 38.16, the repeal of §38.13, and new §38.13 revise the name
of the program as currently used, clarify existing language, and
increase readability.

Proposed amendments to §38.2 add new definitions, delete one
definition, and update the definitions of other terms used within
the rules. The paragraphs have been renumbered accordingly.

Proposed amendments to §38.3 clarify the CSHCN Services
Program eligibility requirements.

Proposed amendments to 838.4 modify and update language
concerning benefits and limitations and revise references to re-
imbursements for services.

Proposed amendments to §38.6 revise general requirements
for program participation, actions affecting provider enroll-
ment, provider types, requirements for specialty centers, and
out-of-state coverage.

Proposed amendments to §38.7 clarify that all freestanding am-
bulatory surgical centers must apply for program approval and
must comply with state licensure requirements and Medicare
certification standards.

Proposed amendments to §38.8 revise criteria for approval of
inpatient rehabilitation centers.

Proposed amendments to 838.9 clarify existing language, in-
crease readability, and revise the section title concerning cleft-
craniofacial services.

Proposed amendments to §38.10 modify existing language and
revise specific reimbursement amounts for payment of services.

New 8§38.15 authorizes the program or the program’s designee
to recover the cost of services provided to a client from a person
who does not pay or from any third party who has a legal obliga-
tion to pay other benefits. New §38.15 limits the program’s right
of recovery to the cost of the covered services provided to treat
the client’s specific condition or injury that was caused by a liable
third party and also authorizes the program or the program’s de-
signee to waive all or part of the program’s right to recover from
a liable third party in certain specific circumstances.

FISCAL NOTE

Jann Melton-Kissel, RN, MBA, Director, Specialized Health Ser-
vices Section, has determined that for each year of the first five-
year period that the sections will be in effect, there will be no
fiscal impact to state or local governments as a result of enforc-
ing and administering the sections as proposed. The amend-
ments, repeal, and new sections are intended to clarify, update,
and strengthen the chapter and are not anticipated to be con-
troversial or have significant fiscal impact on the department or
local governments.

MICRO-BUSINESS AND SMALL BUSINESS ECONOMIC IM-
PACT ANALYSIS

Ms. Melton-Kissel has also determined that there will be no ad-
verse effect on small businesses or micro-businesses required
to comply with the sections as proposed because neither small
businesses nor micro-businesses that are providers of CSHCN
Services Program will be required to alter their business prac-
tices in order to comply with the sections. There are no antic-
ipated economic costs to persons who are required to comply
with the sections as proposed. There is no anticipated negative
impact on local employment.

PUBLIC BENEFIT

Ms. Melton-Kissel has determined that for each year of the first
five years the sections are in effect, the public will benefit from
adoption of the sections. The public benefit anticipated as a re-
sult of enforcing or administering the sections is improved accu-
racy and consistency and more accurate interpretation of their
intent. In addition, the amendments, repeal, and new sections
will allow the program to function more efficiently and effectively.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined as a rule, the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT
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The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted by mail to San-
dra Owen, RN, MN, Policy Formulation and Health Benefit Team
Lead, Purchased Health Services Unit, Mail Code 1938, Depart-
ment of State Health Services, P.O. Box 149347, Austin, Texas
78714-9347; by telephone at (512) 458-7111, extension 3007;
or by email to sandra.owen@dshs.state.tx.us. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.

25 TAC §8§38.1 - 38.16
STATUTORY AUTHORITY

The amendments and new rules are authorized by Government
Code, 8531.0055(e), and Health and Safety Code, §835.003,
35.004, 35.005, 35.006, and 1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001. Review of the sections implements Government Code,
§2001.039.

The amendments and new rules affect Government Code, Chap-
ter 531, and Health and Safety Code, Chapters 35 and 1001.

§38.1. Purpose and Common Name.

(a) Purpose. The purpose of this chapter is to implement
the [Serviees Program for| Children with Special Health Care Needs
(CSHCN) Services Program that is authorized by Health and Safety
Code, Chapter 35, to provide the following services to eligible chill]
dren:

(1) - (7) (No change.)

(b) (No change.)

§38.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) (No change.)

(2) Advanced practice registered nurse--A registered nurse
approved by the Texas Board of Nursing [Nurse Examiners] to practice
as an advanced practice registered nurse, including, but not limited to,
a nurse practitioner, nurse anesthetist, or clinical nurse specialist.

(3) (No change.)
[¢A) is physically present within the gecographic bound
aries of the ;
[(B) has an intent to remain within the state;]

apartiment; not merely a post office box):}

HDY)  has net come to Texas from another country for
the purpose of obtaining medical care, with the intent to return to the
person’s native :

HE) does not claim resideney in any other state or coun-
try; and]|

[(1) is a minor child residing in Texas whose par! |
ent(s); managing conservator, guardian of the child’s person, or care |
taker (with whom the child consistently resides and plans to continue
to reside) is a bona fide resident;]

[(ii) is a person residing in Texas who is the legally
dependent spouse of a bona fide resident; or}

[(iii) is an adult residing in Texas, including an adult
whese parent(s), managing conservator; guardian of the adult’s person;
or caretaker (with whom the adult consistently resides and plans to conl
tinue to reside) is a bona fide resident or who is his/her own guardian.|

(4) [€5)] Case management services--Case management
services include, but are not limited to:

(A) planning, accessing, and coordinating needed
health care and related services for children with special health care
needs and their families. Case management services are performed
in partnership with the child, the child’s family, providers, and others
involved in the care of the child and are performed as needed to help
improve the well-being of the child and the child’s family; and

(B) counseling for the child and the child’s family about
measures to prevent the transmission of AIDS or HIV and the availabil [
ity in the geographic area of any appropriate health care services, such
as mental health care, psychological health care, and social and support
services.

(5) [6)] Child with special health care needs--A person
who:

(A) is younger than 21 years of age and who has a
chronic physical or developmental condition; or

(B) has cystic fibrosis, regardless of the person’s age;
and

(C) may have a behavioral or emotional condition that
accompanies the person’s physical or developmental condition. The
term does not include a person who has behavioral or emotional condil
tion without having an accompanying physical or developmental con(]
dition.

(6) [(H] CHIP--The Children’s Health Insurance Program
administered by the Texas Health and Human Services Commission
under Title XXI of the Social Security Act.

(7) [€8)] Chronic developmental condition--A disability
manifested during the developmental period for a child with special
health care needs which results in impaired intellectual functioning
or deficiencies in essential skills, which is expected to continue for
a period longer than one year, and which causes a person to need
assistance in the major activities of daily living or [and/er] in meeting
personal care needs. For the purpose of this chapter, a chronic del]
velopmental condition must include physical manifestations and may
not be solely a delay in intellectual, mental, behavioral, or [and/er]
emotional development.

(8) [(9)] Chronic physical condition--A disease or disl]
abling condition of the body, of a bodily tissue, or of an organ which
will last or is expected to last for at least 12 months, [;] that results,
or without treatment, may result in limits to one or more major life
activities, [;] and that requires health and related services of a type or
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amount beyond those required by children generally. Such a condition
may exist with accompanying developmental, mental, behavioral, or
emotional conditions, but is not solely a delay in intellectual develop[]
ment or solely a mental, behavioral, or [and/er] emotional condition.

9) [(1®)] Claim form--The document approved by the
CSHCN Services Program for submitting a [the unpaid] claim for
processing and payment.

(10) [(HD)] Client--A person who has applied for program
services and who meets all CSHCN Services Program eligibility re(]
quirements and is determined to be eligible for program services.

(A) New client:

(i) a person who has applied to the program for the
first time and who is determined to be eligible for program services; or

(if) apersonwho has re-applied to the program (after
a lapse in eligibility) and who is determined to be eligible for program
services.

(B) Ongoing client--A client who currently is not on the
program’s waiting list.

(C) Waiting list client--A client who currently is on the
program’s waiting list.

(11) CMS--The Centers for Medicare and Medicaid Ser[]

vices.
(12) (No change.)

(13) Commissioner--The Commissioner of the Department
of State Health Services. [The Commissioner of Health:]

(14) (No change.)
(15) Co-pay and co-payment [Co-pay/Co-payment]--A

cost-sharing arrangement in which a client pays a specified charge for
a specified service. The client is usually responsible for payment at
the time the health care service is provided.

(16) - (20) (No change.)

(21) Diagnosis and evaluation services--The process of
performing specialized examinations, tests, or [and/er] procedures to
determine whether a CSHCN Services Program applicant for health
care benefits has a chronic physical or developmental condition as
determined by a physician or dentist participating in the CSHCN
Services Program or [and/er] to help determine whether a waiting list
client has an "urgent need for health care benefits"[;] according to the
criteria and protocol described in §38.16(e) of this title (relating to Pro
cedures to Address [CSHEN Services] Program Budget Alignment).

(22) Eligibility date for the CSHCN Services Program
health care benefits--The effective date of eligibility for the CSHCN
Services Program health care benefits is 15 days prior to the date of
receipt of the application[;] except in the following circumstances.

(A) The effective date of eligibility for newborns who
are not born prematurely will be the date of birth. Newborn means a
child 28 [30] days old or younger.

(B) The effective date of eligibility for an applicant who
is born prematurely shall [felowing traumatie injury will] be the day

[the acute phase of treatment ends], but no ecarlier than 15 days prior to
the date of receipt of the application.

(C) The effective date of eligibility following traumatic

injury shall [for an applicant that is born prematurely will] be the day
after the acute phase of treatment ends [the applicant has been out of

the hespital for 14 consecutive days], but no earlier than 15 days prior
to the date of receipt of the application.

(D) (No change.)

(E) Excluding applications for clients who are known
to be ineligible for Medicaid and [and/er] the CHIP due to age, citi[]
zenship status, or insurance coverage, all applications must include a
determination of eligibility from Medicaid and [and/or] the CHIP. If
the CSHCN Services Program application is received without a Med
icaid determination, a CHIP determination, or other data or documents
[data/documents] needed to process the application, it will be consid[]
ered incomplete. The applicant will be notified that the application
is incomplete and given 60 days to submit the Medicaid determinal]
tion, CHIP denial or enrollment, or other missing data or documents
[datardocuments] to the CSHCN Services Program. If the application
is made complete within the 60-day time limit, the client’s eligibility efl’
fective date will be established as 15 days prior to the date the CSHCN
Services Program application was first received. If the application is
made complete more than 60 days after initial receipt, the eligibility
effective date will be established as 15 days prior to the date the applil]
cation was made complete.

(23) - (24) (No change.)

(25) Facility--A hospital, psychiatric hospital, rehabilital]
tion hospital or center, ambulatory surgical center, renal dialysis center,
specialty center, or [and/or] outpatient clinic.

(26) Family--For the purpose of determining family in[]
come for program eligibility [this chapter], the family includes the
following persons who live in the same residence:

(A) (No change.)

(B) those related to the applicant as a parent, stepparl]
ent, [step-parent] or spouse who have a legal responsibility to support
the applicant, or guardians or managing [guardians/managing] conser(]
vators who have a duty to provide food, shelter, education, and medical
care for the applicant;

(C) (No change.)

(D) children of a parent, stepparent, [step-parent] or
spouse.

(27) (No change.)

(28)  Federal Poverty Level (FPL)--The minimum income
needed by a family for food, clothing, transportation, shelter, and other
necessities in the United States, according to the United States Depart[]
ment of Health and Human Services, or its successor agency or agen||
cies. The FPL varies according to family size and after adjustment for
inflation, is published annually in the Federal Register.

(29) Federally qualified health center (FQHC)--A federally
qualified health center is designated by CMS to provide core medical
services to a Medically Underserved Population (MUP).

(30) [28)] Financial independence--A state in which a per(’]
son [whe] currently files his or her own personal U.S. income tax return
and is not claimed as a dependent by any other person on his or her U.S.
income tax return.

(31) Guardian--A_statutory officer appointed under the
Texas Probate Code who has a duty to provide food, shelter, education,
and medical care for his or her ward.

(32) [(29)] Health care benefits--CSHCN Services Prol]
gram benefits consisting of diagnosis and evaluation services,
rehabilitation services, medical home care management services,
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family support services, transportation related services, and insurance
premium payment services.

(33) [(30)] Health insurance and health benefits plan
[Health insurance/health benefits plan]--A policy or plan, [either] indi[]
vidual, group, or government-sponsored, that an individual purchases
or in which an individual participates that provides benefits when
medical or [and/or] dental costs are or would be incurred. Sources
of health insurance include, but are not limited to, health insurance
policies, buy-in programs, health maintenance organizations, preferred
provider organizations, employee health welfare plans, union health
welfare plans, medical expense reimbursement plans, United States
Department of Defense or Department of Veterans Affairs benefit
plans, Medicaid, CHIP [the Children’s Health Insurance Program
(CHIP)], and Medicare. Benefits may be in any form, including, but
not limited to, reimbursement based upon cost, cash payment based
upon a schedule, or access without charge or at minimal charge to
providers of medical or [and/or] dental care. Benefits from a municipal
or county hospital, joint municipal-county hospital, county hospital
authority, hospital district, county indigent health care programs, or
the facilities of a publicly supported medical school shall not constitute
health insurance for purposes of this chapter.

(34) [€3D] Household--For the purpose of determining
spenddown medical expenses, the [The] living unit in which the applil]
cant resides and which also may include one or more of the following:

(A) mother;
(B) father;

(C) stepparent;

(D) spouse;

(E) foster parent(s), managing conservator, or guardian;
(F) grandparent(s);

(G) sibling(s);

(H) stepbrother(s); or

(D) stepsister(s).

(35) Managing conservator--A person designated by a
court to have daily legal responsibility for a child.

(36) Medicaid--A program of medical care authorized by
Title XIX of the Social Security Act and the Human Resources Code.

(37) [32)] Medical home--A respectful partnership bel
tween a client, the client’s family as appropriate, and the client’s pril’
mary health care setting. A medical home is family centered health
care that is accessible, continuous, comprehensive, coordinated, com[
passionate, and culturally competent. A medical home provides pril]
mary care that includes [a licensed medical professional who aceepts
responsibility for the provision and/or coordination of primary;| prel]
ventive care, care coordination, and appropriate referral and collabo[]
ration with specmhst and other service providers as requlred [, and/or
speeialty eare for a client; and coordination of care with other commut]

ity sepvices providers].

(38) Medicare--A federal program that provides medical
care for people age 65 or older and the disabled as authorized by Title
XVII of the Social Security Act.

g_) [33)] Natural home--The home in which a person
lives that is either the residence of his or her [histher] parent(s), foster
parent(s) or guardian [guardian(s)], or extended family member(s), or
the home in the community where the person has chosen to live, alone
or with other persons. A natural home may utilize natural support

systems such as family, friends, co-workers, and services available to
the general population as they are available.

(40) [34)] Other benefit--A benefit, other than a benefit
provided under this chapter, to which a person is entitled for payment
of'the costs of services included in the scope of coverage of the CSHCN
Services Program including, but not limited to, benefits available from:

(A) aninsurance policy, group health plan, health main[]
tenance organization, or prepaid medical or dental care plan;

(B) home, auto, or other liability insurance;

(C) Title XVIII, Title XIX, or Title XXI of the Social
Security Act (42 U.S.C. §§1395 et seq., 1396 et seq., and 1397aa et
seq.), as amended,

(D) the United States Department of Veterans Affairs;
(E) the United States Department of Defense;

(F) workers’ compensation or any other compulsory
employers’ insurance program;

(G) apublic program created by federal or state law or
under the authority of a municipality or other political subdivision of
the state, excluding benefits created by the establishment of a municipal
or county hospital, a joint municipal-county hospital, a county hospital
authority, a hospital district, a county indigent health care program, or
the facilities of a publicly supported medical school; or

(H) acause ofaction for the cost of care, including med[’]
ical care, dental care, facility care, and medical supplies, required for
a person applying for or receiving services from the department[;] or a
settlement or judgment based on the cause of action[5] if the expenses
are related to the need for services provided under this chapter.

(41) Otologist--A physician whose specialty is diseases of

the ear.

(42) [(35)] Permanency planning--A planning process unl’
dertaken for children with chronic illness or developmental disabilities
who reside in institutions or are at risk of institutional placement, with
the explicit goal of securing a permanent living arrangement that en(’
hances the child’s growth and development, which is based on the phil
losophy that all children belong in families and need permanent fam[]
ily relationships. Permanency planning is directed toward securing: a
consistent, nurturing environment, [;] an enduring, positive adult relal]
tionship(s), [;] and a specific person who will be an advocate for the
child throughout the child’s life. Permanency planning provides sup[!
ports to enable families to nurture their children, [;] to reunite with their
children when they have been placed outside the home, [;] and to place
their children in family environments.

(43) [36)] Person--An individual, corporation, gov[]
ernment or governmental subdivision or agency, business trust,
partnership, association, or any other legal entity.

(44) [(37)] Physician--A person licensed by the Texas
[State Board of] Medical Board [Examiners] to practice medicine in
this state.

(45) Physician assistant--A person licensed as a physician
assistant by the Texas Physician Assistant Board.

(46) [(38)] Prematurity or born prematurely [Prematu-!
rity/born prematurely|--A child born at less than 36 weeks gestational
age and hospitalized since birth.

47) [B9] Program--The [services program for| Children
with Special Health Care Needs (CSHCN) Services Program.
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(48) [(40)] Provider--A person or [and/er] facility as del]
fined in §38.6 of this title (relating to Providers) that delivers services
purchased by the CSHCN Services Program for the purpose of imple[’
menting the Act.

(49) [4D] Rehabilitation services--The process of the
physical restoration, improvement, or maintenance of a body function
destroyed or impaired by congenital defect, disease, or injury which
includes the following acute and chronic or rehabilitative [ehronie/ret]
habilitative] services:

(A) facility care, medical and dental care, and occupal’
tional, speech, and physical therapies;

(B) the provision of medications, braces, orthotic and
prosthetic devices, durable medical equipment, and other medical sup[]
plies; and

(C) other services specified in this chapter.

(50) [(42)] Respite care--A service provided on a short-
term basis for the purpose of relief to the primary care giver in prol’
viding care to individuals with disabilities. Respite services can be
provided in either in-home or out-of-home settings on a planned basis
or in response to a crisis in the family where a temporary caregiver is
needed.

(51) Rural health clinic--A rural health clinic is designated
by CMS to provide core medical services in a Medically Underserved

Area (MUA).

(52) [(43)] Routine child care--Child care for a child who
needs supervision while the parent or guardian [parent/guardian] is at
work, in school, or in job training.

(53) [(44)] Services--The care, activities, and supplies pro[!
vided under the Act, including but not limited to, both acute and chronic
or rehabilitative [ehronic/rehabilitative] medical care, dental care, fal
cility care, medications, durable medical equipment, medical supplies,
occupational, physical, and speech therapies, family support services,
case management services, and other care specified by program rules.

(54) [43)] Social service organization--For purposes of
this chapter, a for-profit or nonprofit corporation or other entity, not
including individual persons, that provides funds for travel, meal,
lodging, and family supports expenses in advance to enable CSHCN
Services Program clients to obtain program services.

(55) [(46)] Specialty center--A facility and staff that meet
the CSHCN Services Program minimum standards established in this
chapter and are designated for use by CSHCN Services Program clients
as part of the comprehensive services for a specific medical condition.

(56) [4PH] Spenddown--Financial eligibility achieved
when household income exceeds 200% of the FPL [federal poverty
level;] if the applicant’s family can document its responsibility for
household medical bills that are equal to or greater than the amount in
excess of the 200% level.

(57) [48)] State--The State of Texas.

(58)  Subrogation--Assumption by third party, such as a
second creditor or an insurance company, of another person’s legal right
to collect a debt or damages.

(59) [49)] Supplemental Security Income Program (SSI)-[J
Title XVI of the Social Security Act which provides for payments to inJ
dividuals (including children under age 18) who are disabled and have
limited income and resources.

(60) [(50)] Support--The contribution of money or services
necessary for a person’s maintenance, including, but not limited to,
food, clothing, shelter, transportation, and health care.

(61) Texas resident--A person who:

(A) is physically present within the geographic bound[]
aries of the state;

(B) has an intent to remain within the state;

(C) maintains an abode within the state (i.e., house or
apartment, not merely a post office box);

(D) has not come to Texas from another country for the
purpose of obtaining medical care with the intent to return to the perl
son’s native country;

(E) does not claim residency in any other state or coun(

try; and

(i) is a minor child residing in Texas whose par[]
ent(s), managing conservator, guardian of the child’s person, or
caretaker (with whom the child consistently resides and plans to
continue to reside) is a Texas resident;

(i) is a person residing in Texas who is the legally
dependent spouse of a Texas resident; or

(ifi)  is an adult residing in Texas, including an adult
whose parent(s), managing conservator, guardian of the adult’s person,
or caretaker (with whom the adult consistently resides and plans to
continue to reside) is a Texas resident or who is his or her own guardian.

(62) [(5D)] Treatment plan--The plan of care for the client
(time and treatment specific) as certified by and implemented under
the supervision of a physician or other practitioner [participating] in
the program [CSHEN Services Program].

(63) [(52)] United States Public Health Service (USPHS)
price--The average manufacturer price for a drug in the preceding call]
endar quarter under Title XIX of the Social Security Act, reduced by
the rebate percentage, as authorized by the Veterans Health Care Act
of 1992 (P.L. 102-585, November 4, 1992).

(64) [€53)] Urgent need for health care benefits--A client
need that fits the criteria and protocol described in §38.16(e) of this
title.

guardian, or a person who by reason of incapacity is under the protec(
tion of a court either directly or through a guardian appointed by the
court.

§38.3.

Eligibility for Services.

(a) Eligibility for health care benefits. In order to be deter(]
mined eligible for program [CSHEN Services Program] health care
benefits, applicants must meet the medical, financial, and other criteria
in this section.

(1) Medical criteria. At least annually, a physician or den[!
tist must certify that the person meets the definition of "child with spel’
cial health care needs" as defined by §38.2(5) [§38-2(6)] of this title (re [
lating to Definitions). The medical criteria certification must be based
upon a physical examination conducted within the 12 months immedi[
ately preceding the date of certification. The physician or dentist must
document the medical diagnosis code and descriptor from the Internall
tional Classification of Diseases, Ninth Revision, Clinical Modification
(ICD-9-CM), or its successor, for the person’s primary diagnosis that
meets the medical criteria certification definition and for each of the
person’s other medical conditions for statistical and referral purposes.
To facilitate application to the program [CSHCN Services Program] for
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certain applicants, the program [CSHCN Services Program]| Medical
Director or Assistant Medical Director may accept written documental’
tion of medical criteria certification submitted by a physician or dentist
who is licensed to practice in a state or jurisdiction of the United States
of America other than Texas. The program [CSHCN Services Prot]
gram) does not reimburse for written documentation of medical crite[]
ria certification. Ifa physician or dentist requests coverage of diagnosis
and evaluation services to determine if the person meets the definition
of a "child with special health care needs"[;] and the person meets all
other eligibility criteria for health care benefits, then the person may be
given up to 60 days of program coverage for diagnosis and evaluation
services only. Only program [CSHEN Services Program participating]
providers as specified in §38.6 of this title (relating to Providers), may
be reimbursed for services as defined in §38.2 of this title [(relating to
initions)].

(2) Financial criteria. Financial criteria are determined ev[]
ery six months [5] or as directed by statutory requirements. Financial
criteria are based upon the same determinations of income, family size,
and disregards as the CHIP. Premiums paid for health insurance may
be included as a disregard. All families must verify their income and
disregards, if applicable.

(A) (No change.)

(B) Applications to Medicaid and the Supplemental Se[’
curity Income (SSI) programs.

(i) Ifactual or projected program [CSHEN Servieces

Program]| expenditures for an ongoing client currently not eligible for

Medicaid exceed $2,000 per year[;] and the client’s age and citizenship

status meet Medicaid eligibility criteria, the client shall be required to

apply for any applicable Medicaid programs and, if eligible, to partic[]
ipate in those programs in order to remain eligible for further program

[ESHEN Serviees Program]| benefits. Within 60 days of the date of
the notification letter, the client must submit to the program [CSHEN

Services Program] documentation of an eligibility determination from

Medicaid. During this 60-day period, program [CSHEN Servieces Prof]
gram] coverage will continue. If the client does not provide documen(]
tation of an eligibility determination from Medicaid within the 60-day

time limit, program [€SHEN Servieces Program] coverage shall be ter[]
minated and may not be reinstated unless an eligibility determination

is received. The program may grant the client a 30-day extension to

obtain the determination.

(if) The program [CSHCN Services Program] also
may require an ongoing client for whom actual or projected expendil
tures exceed $2,000 per year to apply for the SSI program[;] and, if
eligible, to participate in that program in order to remain eligible for
further program [CSHEN Services Program| benefits. Within 60 days
of the date of the notification letter, the client must submit to the prol]
gram [CSHCN Services Program] verification of a timely and complete
application to SSI. During this 60-day period, program [CSHCN Sert]
viees Program] coverage will continue. If the client does not provide
this verification within the 60-day time limit, program [CSHEN Sert]
viees Program] coverage may be terminated. With verification of an
application to SSI, the program may continue coverage[;] pending re[’
ceipt of an SSI eligibility determination.

(3) Health insurance.

(A) All health insurance coverage insuring the applil’]
cant and [and/er] family must be listed on the application. If insur(]
ance coverage was effective prior to program [€SHEN Services Prot]
gram)] eligibility, such coverage must be kept in force. Noncomplil]
ance with this requirement may result in the termination of program
[ESHEN Services Program]| benefits. If insurance cannot be main[]
tained, the applicant or parent, guardian, or managing conservator [par-

ent/guardian/managing eonservator]| must, upon request, provide to the
program [€SHEN Serviees Program| proof of:

(i) - (i) (No change.)

(iii)  exhaustion of the right to continue group insurl(]
ance coverage as provided under federal or [and/er] state law; or

(iv) (No change.)

(B) Applicants or clients who may be eligible for [1f the
tion or eligibility renewal, but coverage may be available, including]
coverage under Medicare, Medicaid, or CHIP [; the applicant/client
that is not ineligible for such coverage] by reason of [age;] citizenship,
[er] residency status, age, or medical condition must apply for cover[]
age. Proof of [and reeeive an] eligibility determination must be rel[]
ceived within 60 days of the date of notification by the program. With
verification of an application to Medicare, Medicaid, CHIP, or an avail [
able health insurance plan, the program may extend this deadlinel[s]
pending receipt of an insurance eligibility determination. If the applil]
cant or client [applicant/client] is eligible for any [ether] health insur(]
ance or buy-in program, the applicant or client [applicant/chent] must
be enrolled. Such insurance must be kept in force as though it were
effective prior to program [ESHEN Services Program] eligibility.

(C) The program [ESHEN Services Program] will as[]
sist in determining possible eligibility for insurance and may provide
program [CSHEN Services Program] benefits for ongoing clients durl]
ing insurance application, enrollment, or [and/er] limited or excluded
coverage periods.

(D) Before canceling, terminating, or discontinuing ex[]
isting health insurance[;] or electing not to enroll a client in available
health insurance, including canceling, terminating, discontinuing, or
not enrolling in CHIP, the parent, guardian, or managing conserval]
tor [parent/guardian/managing eeﬂseﬁhater] must notify the program
[ESHEN Servieces Program] 30 days prior to cancellation, termination,
discontinuance, or end of the enrollment period. When the program
[%HGN Services Program| provides assistance in keeping or acquirl]
ing health insurance, the parent, guardian, or managing conservator

[pafen#guaféianhmnagmg eonservator] must maintain or enroll in the

health insurance.
(4) (No change.)

(5) Residency. The applicant must be a Texas resident.
[bona fide resident of the State of Texas. |

(6) Application.

(A) Applications are available to anyone seeking assis[’|
tance from the program [CSHCN Services Program]. To be considered
by the program [CSHCN Services Program], the application must be
made on forms currently in use.

(B) A person is considered to be an applicant from the
time that the program [CSHCN Services Program] receives an applical]
tion. The program [CSHEN Services Program] will respond in writing
regarding eligibility status within 30 working days after the completed
application is received. Applications will be considered:

(i) denied[;] if eligibility requirements are not met;

(if) incomplete [5] if required information that in[]
cludes a CHIP, Medicaid, or SSI determination or any other data and
document(s) [datardocument]| needed to process the application is not
provided[;] or if an outdated form is submitted; or

(iii) approved[;] if all criteria are met.
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(C) The denial of any application submitted to the pro[]
gram [ESHEN Serviees Program]| shall be in writing and shall include
the reason(s) for such denial. The applicant has the right of administral’
tive review and a fair hearing as set out in §38.13 of this title (relating
to Right of Appeal).

(D) Any person has the right to reapply for program
[ESHEN Services Program] coverage at any time or whenever the per(
son’s situation or condition changes.

(7) Verification of information.

(A) The program [CSHCN Services Program] shall
make the final determination on a person’s eligibility using the infor[]
mation provided with the application. The program [CSHCN Services
Program|] may request verification of any information provided by the
applicant to establish eligibility.

(B) The program [ECSHEN Services Program] shall ver(
ify selected information on the application. Documentation of date
of birth, residency, income, and income disregards shall be required.
The program [CSHCN Services Program] shall notify the applicant
and family [applicant/family] in writing when specific documentation
is required. It is the responsibility of the applicant and family [appli-]
cant’s/family’s responsibility] to provide the required information.

(C) Those applicants or clients [applicants/chients] fil]
nancially eligible for CHIP, Medicaid, or other programs with eligibil[]

ity income guidelines that meet the program’s [CSHEN Services Prot]
gram’s] eligibility income guidelines, and who also meet the program

[CSHCN Services Program’s] age and residency requirements, will be

considered financially eligible. The applicant, client, or family [apF]
plicant/client/family] must notify the program [ESHEN Serviees Prot]
gram], if the applicant or client [applicant/client] is no longer eligible

for such programs.

(8) Determination of continuing eligibility for health care
benefits. Financial criteria for eligibility for health care benefits must
be re-established every six months[;] or as directed by statutory re[’
quirements. Medical criteria must be re-established at least annually
(i.e., within 365 days from the first day of the client’s current eligibil [
ity period[;] or within 366 days during a leap year). Ongoing clients
for health care benefits will be notified of program [CSHEN Services
Program] deadlines for re-establishment of eligibility. If an ongoing
client for health care benefits does not meet program [CSHEN Sert]
vices Program|] deadlines for submitting information required for the
determination of continuing eligibility, the client’s eligibility for health
care benefits will end. If the then former client re-applies to the pro[]
gram [CSHEN Services Program] after such lapse in eligibility and is
determined eligible for health care benefits, the former client will be
considered a new client. If the program [CSHEN Services Program]
has a waiting list for health care benefits, the new client will be placed
on the waiting list in order according to the date and time [date/time]
the client is determined eligible for health care benefits.

(b) Eligibility for case management services. The program
[ESHEN Services Program] may provide or [and/or] reimburse for
case management services to persons in need of such services who are
Texas [bena fide] residents and who are determined not to have anl]
other primary provider or [and/er] funding source for such services.
The program’s case management services are focused on individuals
(and their families) who are eligible, seeking eligibility, or potentially
seeking eligibility for the program’s health care benefits (this includes
clients who are on the waiting list for health care benefits). However,
the program may offer and provide case management services to indil
viduals (and their families) who are not [neither]| eligible or not [ner]
seeking eligibility for the program’s health care benefits.

§38.4. Covered Services.

(a) Introduction. The program [CSHEN Services Program]
provides no direct medical services, but reimburses for services renl’
dered by program [CSHEN Services Program partieipating] providers
or [and/er] contractors. Clients must receive services as close to their
home communities as possible[;] unless program [CSHCN Services
Program] contracts or policies require treatment at specific facilities
or specialty centers or [and/or] the clients’ conditions require specific
specialty care.

(b) Types of service.

(1) Early identification. The program [CSHEN Services
Program] may conduct outreach activities to identify children for pro[’
gram enrollment, increase their access to care, and help them use ser(
vices appropriately. Outreach services may include, but are not limited
to:

(A) [CSHEN Services Program| promotion of the
program to the general public[;] or targeted to potential clients and
providers;

(B) - (C) (No change.)

(D) integration with programs which screen for or pro(!
vide treatment of newborn congenital anomalies or [and/or] other spel]
cialty care; and

(E) links with community, regional, or [and/or]
school-based clinics to identify, assess needs, and provide appropriate
resources for children with special health care needs.

(2) Diagnosis and evaluation services. These services may
[May] be covered for the purpose of determining whether an [a CSHEN
Services Program] applicant [for health care benefits] meets the prol]
gram [CSHEN Services Program] definition of a child with special
health care needs in order to receive health care benefits. Diagnosis
and evaluation services must be prior authorized and coverage is lim[}
ited in duration. If a physician or dentist requests coverage of diagnosis
and evaluation services to determine if the applicant [ehild/applicant]
meets the definition of a "child with special health care needs[;]" and
the applicant meets all other eligibility criteria, then the applicant may
be given up to 60 days of program coverage for diagnosis and evalul]
ation services only. The program medical director or other designated
medical staff may prior authorize limited coverage of diagnosis and
evaluation services for waiting list clients if needed to help determine
"urgent need for health care benefits" as described in §38.16(e) of this
title (relating to Procedures to Address [CSHEN Services] Program
Budget Alignment). Only program [ESHEN Services Program part
Helpatmg] providers may be reimbursed for diagnosis and evaluation
services.

(3) Rehabilitation services. Rehabilitation services means
a process of physical restoration, improvement, or maintenance of a
body function destroyed or impaired by congenital defect, disease, or
injury which includes the following acute and chronic or rehabilitative
[ehronic/rehabilitative] services: facility care, medical and dental care,
occupational, speech, and physical therapies, the provision of medical
tions, braces, orthotic and prosthetic devices, durable medical equip[]
ment, other medical supplies, and other services specified in this chap[
ter. To be eligible for program [ECSHEN Serviees Program|] reimburse [
ment, treatment must be for a client and must have been prescribed by
a provider in compliance with all applicable laws and regulations of
the State of Texas. Services may be limited[;] and the availability of
certain services described in the following subparagraphs is contingent
upon implementation of automation procedures and systems.

(A) Medical assessment and treatment. Physicians
must provide medical assessment and treatment services, including
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medically necessary laboratory and radiology studies. Other [; and
other] practitioners must be licensed by the State of Texas, enrolled
as [participating] providers in the program [CSHCN Services Prof]
gram], and practicing within the scope of their respective licenses or
registrations.

(B) Outpatient mental health services. Outpatient men[]
tal health services are limited to no more than 30 encounters in a calen[
dar year by all professionals licensed to provide mental or behavioral
[mental/behavioral] health services[;] including psychiatrists, psychol[]
ogists, licensed clinical social workers (LCSW), licensed marriage and
family therapists, and licensed professional counselors[;] per eligible
client per calendar year. Coverage includes, but is not limited to psy[
chological or neuropsychological testing, psychotherapy, and [psychot]
analysis;| counseling[; and narcosynthesis].

(C) Preventive and therapeutic dental services (includ[]
ing oral and maxillofacial [eral/maxillefacial] surgery). Preventive and
therapeutic dental services must be provided by licensed dentists en[’
rolled to participate in the program [CSHEN Services Program]. Cov[]
erage for therapeutic dental services, including prosthetics and oral and

for inpatient rehabilitation care is limited to 90 days during a calendar
year.

(ili) Ambulatory surgical care. Ambulatory surgical
care is limited to the medically necessary treatment of a client and may
be performed only in program [CSHEN Services Program| approved
ambulatory surgical centers as defined in §38.7 of this title (relating to
Ambulatory Surgical Care Facilities).

(iv) Emergency care. Care including, but not limited
to hospital emergency departments, ancillary, and physician services,
is limited to medical conditions manifested by acute symptoms of sufl’
ficient severity (including severe pain) such that a prudent person with
average knowledge of health and medicine could reasonably expect
that the absence of immediate medical care could result in placing the
client’s health in serious jeopardy, serious impairment to bodily func
tions, or serious dysfunction of any bodily organ or part. If a client is
admitted to a non-participating program [CSHCEN Services Program]
hospital provider following care in that provider’s emergency room [5]
and the admitting facility declines to enroll or does not qualify as a
program [CSHCN Serviees Program] provider, the client must be dis(]

maxillofacial [eral/maxillefacial] surgery, follows the Texas Medicaid
program guidelines. Orthodontic care must be prior authorized and
may be provided only for CSHCN eligible clients with diagnoses of
cleft-craniofacial [eleft/eraniofacial] abnormalities, dentofacial abnor(]
malities, or [and/or] late effects of fractures of the skull and face bones.

(D) Podiatric services. Podiatric services must be prol’
vided by licensed podiatrists enrolled to participate in the program
[ESHEN Services Program]. Coverage is limited to the medically necl]
essary treatment of foot and ankle conditions and follows the Texas
Medicaid program guidelines. Supportive devices, such as molds, in[J
lays, shoes, or supports, must comply with coverage limitations for foot
orthoses.

(E) Treatment in program [CSHEN Services Program]
participating facilities. Non-emergency hospital care must be provided
in facilities that are enrolled as program [ESHEN Services
participating] providers. The length of stay is limited according to dil]
agnosis, procedures required, and the client’s condition.

(i) Inpatient hospital care, coverage limitations, and
inpatient psychiatric care.

() Inpatient hospital care. Coverage [is limited
to 60 days per calendar year for medically neecessary eare; and| ox
cludes the following:

(-a-) - (-b-) (No change.)
(-c-) private duty nursing or attendant [furst]
inglattendant| carc.

(I)  Coverage limitations. Coverage is limited to
60 days per calendar year except for stem cell transplantation, for which
coverage is available for 120 days per calendar year.

1) [@H] Inpatient psychiatric care. Coverage
is limited to inpatient assessment and crisis stabilization and is to be
followed by referral to an appropriate public or private mental health
program. Admission must be prior authorized. Services include those
medically necessary and furnished by a Medicaid psychiatric hospital

or facility [hespitalfaeility] under the direction of a psychiatrist.

(if) Inpatient rehabilitation care. Medically neces[]
sary inpatient rehabilitation care is limited to an initial admission not
to exceed 30 days[;] based on the functional status and potential of the
client as certified by a physician participating in the program [CSHCEN
Services Program]. Services beyond the initial 30 days may be ap[J
proved by the program [€SHEN Serviees Program] based upon the
client’s medical condition, plan of treatment, and progress. Payment

charged or transferred to a program [participating CSHCEN Serviees
Program] provider as soon as the client’s medical condition permits.
All providers must enroll in order to receive reimbursement.

(v) Care for renal disease. Renal dialysis is limited
to the treatment of acute renal disease or chronic (end stage) renal dis[]
ease through a renal dialysis facility and includes, but is not limited
to dialysis, laboratory services, drugs and supplies, declotting shunts,
on-site physician services, and appropriate access surgery. Renal trans [’
plants may be covered in approved renal transplant centers if the prol]
jected cost of the transplant and follow-up care is less than that of con[]
tinuing renal dialysis. Estimated cost of the renal transplant over a
one-year period versus the cost of renal dialysis for one year at their
facility must be documented. For each client 18 years of age and older,
the transplant team must also provide a plan of care to be implemented
after the client reaches 21 years of age and is no longer eligible for
program services. Renal transplants must be prior authorized, and ap[]
proval is subject to the availability of funds.

(F) (No change.)

(G) Medications. Outpatient medications available
through pharmacy providers, including over-the-counter products,
must be prescribed by practitioners licensed to do so. [Payment shall
be made only after delivery of the medications.]

(H) Nutrition services and nutritional products, exclud’

ing hyperalimentation and total parenteral nutrition [hyperalimentaf]
tionttotal pafenteral nutrition | (TPN)

(i) (No change.)

(ii) Nutritional products. Nutritional products, inl]
cluding over-the-counter products, are limited to those covered by the
program [CSHCN Services Program] and prescribed by a practitioner
licensed to do so, for the treatment of an identified metabolic disorder
or other medical condition and serving as a medically necessary theral]
peutic agent for life and health[;] or when part or all nutritional intake
is through a tube.

(I) Hyperalimentation and Total Parenteral Nutrition
(TPN) Services. Services [Hyperalimentation/Total Parenteral Nut)
trition (FPN) services. A package of medically necessary scrvices
provided on 4 daily basis when oral intake eannot maintain adequate
nutrition- TPN serviees] include, but are not limited to solutions and
additives, supplies and equipment, customary and routine laboratory
work, enteral supplies, and nursing visits. These services may be
provided on a daily basis when oral intake cannot maintain adequate
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nutrition. Covered services must be reasonable, medically necessary,
appropriate, and prescribed by a practitioner licensed to do so.

(J) Medical foods. Coverage for medical foods is lim[]
ited to the treatment of inborn metabolic disorders. Treatment for any
other condition with medical foods requires documentation of medical
necessity and prior authorization. [Medical foeds are approved prodt]
ucts listed in enrolled providers’ catalogs and are lacking in the com!|
pounds that cause complications of a covered metabolic disordet:. |

(K) Durable medical equipment. All equipment must
be prescribed by a practitioner licensed to do so. Some equipment may
be ordered from a specific supplier [supplied on & contract basis; and
therefore; shall be ordered from a speeifie supphics].

(L)- (M) (No change.)

(N) Speech-language pathology and audiology [pathel-]
ogy/laudiology]. Speech-language pathology and audiology services
medically necessary for the treatment of a client must be prescribed
by a practitioner licensed to do so and provided by a speech-language
pathologist or audiologist licensed by the State of Texas. Program
[ESHEN Services Program] coverage of speech-language pathology
and audiology services may be limited to certain conditions, by type of
service, by age, by the client’s medical status, and whether the client is
eligible for services for which a school district is legally responsible.

(O) Hearing services include, but are not limited to,
hearing screening, audiological assessment, otological examination,
hearing aid evaluation, hearing aid devices, hearing aid fitting and
repair, hearing aid batteries and supplies, and ear molds. [Audiolog!)
ical testing, hearing cxams, and amplification devices. Services for
clients under 21 years of age are coordinated through the Program for
age and older and those ineligible for the PACT, covered services are
the same as these available through the PACT]

(P) Occupational and physical therapy. Occupational
and physical therapy medically necessary for the treatment of a client
must be prescribed by a practitioner licensed to do so and provided by
a therapist licensed by the State of Texas. Program [CSHCEN Services
Pregram] coverage of physical and occupational therapy may be lim[]
ited to certain conditions, by type of service, by age, by the client’s
medical status, and whether the client [ehild] is eligible for services for
which a school district is legally responsible.

(Q) Certified respiratory care practitioner services.
Respiratory therapy medically necessary for the treatment of a client
must be prescribed by a practitioner licensed to do so and provided
by a certified respiratory care practitioner. Program [CSHEN Services
Program| coverage of respiratory therapy may be limited to certain
conditions, by type of service, by age, by the client’s medical status,
and whether the client [ehild] is eligible for services for which a school
district is legally responsible.

(R) Home health nursing services. Home health nurs(]
ing services must be medically necessary, be prescribed by a physician,
and be provided only by a licensed and certified home and community
support services agency participating in the program. [CSHEN Setf]
viees Program.] Home health nursing services are limited to 200 hours
per client per calendar year. Up to 200 additional hours of service per
client per calendar year may be approved with documented justificall
tion of need and cost effectiveness.

(S) Hospice care. Hospice care includes palliative care
for clients with a presumed life expectancy of six months or less during
the last weeks and months before death. Services apply to care for
the hospice terminal diagnosis condition or illnesses. Treatment for

conditions unrelated to the terminal condition or illnesses is unaffected.
Hospice care must be prescribed by a practitioner licensed to do so who
also is enrolled as a program [CSHEN Servieces Program] provider.

(4) Care management.

(A) Medical home. Each program [ESHEN Services
Program] client should receive care in the context of a medical home.

(i) Comprehensive, coordinated health care of in[J
fants, children, and adolescents should encompass the following ser[]
vices:

() provision of preventive care, including but
not limited to, immunizations, [;] growth and development assess[]
ments, [;] appropriate screening health care supervision, [;] client and
parental counseling about health care supervision, [;] and client and
parental counseling about health and psychological issues;

(1 - (1IvV)  (No change.)

(V) interaction with school and community agen!(
cies to assure that the special health needs of the client are addressed;
[and]

(VI) guidance and assistance needed to make the
transition to all aspects of adult life, including adult health care, work,
and independence; and

(VIl) [¢VD] maintenance of a central record and
database containing all pertinent medical information about the client
[5] including information about hospitalizations.

(i)  (No change.)

(B) Case management. Case management services may
be made available to program clients through public health regional
offices or other resources to assist clients and their families in obtaining
adequate and appropriate services to meet the client’s health and related
services needs. The program will make available case management
as needed or desired [needed/desired] to all clients who are eligible
for health care benefits (includes clients who are on the waiting list
for health care benefits). The program also may make available case
management services to clients who are not eligible for the program’s
health care benefits.

(5) Family support services. Family support services in[]
clude disability-related support, resources, or other assistance and may
be provided to the family of a client with special health care needs.

(A) Eligibility. A client is eligible to receive family
support services if:

(i) the client is not receiving services from a Med[!
icaid [home and community-based| waiver program, and the family
support needs cannot be met by services [requested serviee does not
duplicate services received] from other family support programs, such
as the Department of Aging and Disability Services or the In-Home and
Family Support Program; [program; the Primary Home Care Program,
or the Medically Dependent Children’s Program;] and

(ii) (No change.)

(B) Processing and evaluation of requests.

(i) Families of clients indicate their need for family
support services by completing and signing an approved request form.

(ii) Requests [In each public health region or other
designated subdivision of the state, requests] for family support ser[]
vices are processed in chronological order by the date of the request.
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(iii)  All requests for family support services must be
prior authorized (approved by the program [CSHCN Serviees Program|
prior to delivery).

(iv) While there is a waiting list for health care ben[]
efits, limitations in reimbursement or [and/or] prior authorization may
be instituted as provided in §38.16 of this title.

(v) Some services or items may require a written
statement from a physician, physical therapist, occupational therapist,
or [and/er] other healthcare professional to establish the disability-re(]
lated nature of the request.

(vi) (No change.)

(vii) Persons requesting assistance are responsible
for collaborating with their case managers to obtain information as nec
essary so that an accurate determination can be made in a timely man[]
ner.

(viii) Families shall be notified in writing of the out
come of their requests for family support services.

(ix) Families have the right to appeal a denial or par[]
tial approval [decision] as described in §38.13 of this title (relating to
Right of Appeal).

(C) Service plan and cost allowances.

(i) The case manager and the client or family must
develop a family assessment and service plan and complete a Fam[J
ily Support Services request packet to request a prior authorization for
family support services.

) In order to obtain prior authetization for family
a family assessment and service plan.|

(if) The program [ESHEN Services Program] may
establish annual cost allowances based upon the client’s or family’s

[elient’sfamily’s] level of assessed need for family support services[5]
not to exceed:

(1) lifetime benefit [one-time assistance] of up to
$3,600 per eligible client for minor home modifications [remedeling];
and

(1) annual benefit [assistanee] of up to $3,600
per calendar year per eligible client for [te purchase other] allowable
family support services. [This limit may increase to no more than
$7,200 for the purchase of vehiele lifts and modifications;]

(-a-) The annual benefit may increase to no
more than $7,200 per eligible client for the purchase of vehicle lifts
and modifications;

(-b-) The lifetime benefit for minor home
modifications and the annual benefit may be used in the same calendar
ear.

(iii)  (No change.)
(iv) Reimbursement [Disbursement of assistanee]:

(I) may be made to the family or to the vendor
enrolled as a program provider; and [in a lump sum or on a periodic
basis;]

(1)  may be reduced by the amount of a cost-shar! |
ing requirement, if applicable. [made to the family or to the vendor
enrolled as o ESHEN Sepvices Program provider: and|

[(H}) may be reduced by the amount of a cost-
sharing requirement; if applicable-}

(v) Reimbursement rates for respite providers are
established by the client or family [client/family] and the selected
provider in collaboration with the case manager.

(vi) The annual family assessment and service plan
may be amended at any time, but must [will] be reevaluated by the
client or family [elientHamily]| and case manager at least annually [te
coineide with the client’s reapplication for the CSHCN Services Pro-
gram].

(D) Allowable services.

(i) Family support services for program [CSHCN
Serviees Program] clients and their families include those allowable
services and items that:

() - (I1)  (No change.)

(1) directly support the client’s living in his or
her [histher] natural home and participating in family life and commul’
nity activities.

(if) (No change.)
(iii)  Allowable services include:
() (No change.)

(1) specialized child care costs for a client that
are expenses directly related to the client’s disability and special needs
that are beyond the scope of community- -based child care centers [m
exeess of the prevailing rate for routine child eare], including special(]
ized training for the child care provider;

(1)  counseling, [or] training programs, or con[]
ferences to obtain specific skills or knowledge related to the client’s
care that assists family members or caregiver(s) in maintaining the
client in their home and to increase their knowledge and ability to care
for the client [services that assist the chent/family; including parent or
family stipends to attend cducation or training conferences];

(IV)  minor home modifications such as [remedt]

eling; limited to the purchase and] installation of a ramp [ramps],
widening of doorways, bathroom modifications [the medification of

bathroom facilities; kitchen meodifications], and other home modifical]
tions to increase accessibility and safety;

(V) vehicle lifts and modifications such as wheel[]
chair [econsistent with those available through the Depastinent of As—
sistive and Rehabilitative Services (DARS), limited to] lifts or ramps,
wheelchair tie-downs, occupant restraints, accessories, modifications
[aceessories/modifications] such as raising roofs or doors if necessary
for lift installation or usage, hand controls, and repairs of covered mod[’
ifications not related to inappropriate handling or misuse of equipment
and not covered by other resources;

(V) specialized equipment, including porch or
stair [pereh/stair] lifts, air purification systems or air conditioners, pol]
sitioning equipment, bath aids, supplies prescribed by licensed practil]
tioners that are not covered through other systems, and other non-med [’
ical disability-related equipment that assists with family activities, pro[]
motes the client’s self-reliance, or otherwise supports the family;

(VI) other disability-related services that sup[]
port permanency planning, independence, or [and/er] participation in
family life and integrated or inclusive [integrated/ineclusive] commul]
nity activities.

(E) Unallowable services. Family support funds may
not be used to provide those services that do not relate to the client’s
disability and do not directly support the client’s living in his or her
[histher] natural home and participating in family life and integrated
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or inclusive [integrated/inelusive] community activities. Examples of
unallowable services include, but are not limited to:

(i) (No change.)

(if) purchase or lease of vehicles[;] or vehicle main(]
tenance and repair;

(iif) home mortgage or rent expenses[;] or basic
home maintenance and repair;

(iv) - (xi) (No change.)

(xii) services, equipment, or supplies that have been
denied by Medicaid, CHIP, or the program [CSHEN Services Program]
because a claim was received after the filing deadline, because insufl]
ficient information was submitted, or because an item was considered
inappropriate or experimental;

(xiii) - (xiv) (No change.)

(xv) school tuition or fees, or equipment, items, or

services [equipment/items/services] that should be provided through

the public school system;

(xvi) - (xvii) (No change.)

(xviii) computers and software[;] unless for use as an
assistive technology device or necessary to perform a critical or essen(’
tial function, such as environmental control[;] or written or oral com![]
munication, which the client is unable to perform without the computer;

(xix) services provided by an individual under
the age of 18 years or by the client’s parent(s), guardian, [par:]
ent(s)/guardian{s)] or other member of the client’s household;

(xx) (No change.)

(F) Reduction or termination [Reduction/termination]
of services. Reasons for terminating or reducing family support ser(’
vices may include, but are not limited to:

(i) the client no longer meets the eligibility criteria
for the program [CSHEN Services Program];

(i) (No change.)

(iif)  While there is a waiting list for health care ben!!
efits, limitations in reimbursement or [and/er] prior authorization may
be instituted as provided in §38.16 of this title;

(iv) - (vii) (No change.)

(viii) the client’s designated case manager is unable
to locate the client and family [elient/family]; or

(ix) the family knowingly does not comply with the
family assessment and service plan[;] in which case the family may
also be liable for restitution.

(6) Other types of services. The following services also are
available through the program [CSHCN Services Program].

(A) Ambulance services. Emergency ground,
non-emergency ground and air ambulance services are covered for
the medically necessary transportation of a client. Non-emergency
ambulance transport is covered if the client cannot be transported
by any other means without endangering the health or safety of the
client[;] and when there is a scheduled medical appointment for medil’
cally necessary care at the nearest appropriate facility. Transportation
by air ambulance is limited to instances when the client’s pickup
point is inaccessible by land[;] or when great distance interferes with
immediate admission to the nearest appropriate medical treatment
facility. Transports to out-of-locality providers are covered if a local

facility is not adequately equipped to treat the client. Out-of-locality
refers to one-way transfers 50 miles or more from point of pickup to
point of destination.

(B) Transportation. The program [CSHEN Serviees
Program] may provide transportation for a client and, if needed,
a responsible adult, to and from the nearest medically appropriate
facility (in Texas or in the United States 50 or fewer miles from the
Texas border) to obtain medically necessary and appropriate health
care services that are within the scope of coverage of the program
[ESHEN Services Program] and are provided by a program [CSHCEN
Services Program] enrolled provider. The lowest-cost appropriate
conveyance should be used. The program [CSHEN Serviees
shall not assist if transportation is the responsibility of the client’s
school district or can be obtained through Medicaid. Transportation
to out-of-state services located more than 50 miles from the Texas
border will not be approved[;] except as specified in §38.6(e) of this
title (relating to Providers).

(C) Mealsandlodging. The program [ECSHEN Serviees
Program] may provide meals and lodging to enable a parent, guardian,
or their designee to obtain inpatient or outpatient care for a client at a
facility located away from their home. The reason for the inpatient or
outpatient visit must be directly related to medically necessary treat[]
ment for the client that is provided by program enrolled providers and
covered by the program. Meals and lodging associated with travel to
services that are provided more than 50 miles from the Texas border
will not be approved[;] except as specified in §38.6(e) of this title.

(D) Transportation of deceased. The program [CSHEN
Services Program] may provide the following services:

(i) transportation cost for the remains of a client who
expires in a program-approved [CSHEN Services Program approved)]
facility while receiving program [€SHEN Services Program] health
care benefits, if the client was not in the family’s city of residence in
Texas, and the transportation cost of a parent or other person accom/’
panying the remains[;] from the facility to the place of burial in Texas
that is designated by the parent or other person legally responsible for
interment;

(if) embalming of the deceased][;] if required by law
for transportation;

(iii)  acoffin meeting minimum requirements[;] if re(]
quired by law for transportation; and

(iv) (No change.)

(E) Payment of insurance premiums, coinsurance,
co-payments, and [and/or] deductibles. The program [CSHEN Sert]
viees Program] may pay public or private health insurance premiums
to maintain or acquire a health benefit plan or other third party covl]
erage for the client, [if the parent/foster parent/guardian/managing
conservator is financially unable to do seo;] and if paying for such
health insurance can reasonably be expected to be cost effective for
the program [€ESHCN Services Program]. The program [CSHCN
Serviees Program] may pay for coinsurance and deductible amounts
when the total amount paid (including all payers) to the provider does
not exceed the amount [maximum| allowed by the program [CSHEN
Serviees Program] for the covered service. The program [CSHEN
Services Program| may reimburse clients for co-payments paid for
covered services. The program will [ESHEN Services Program may|
not pay premiums, deductibles, coinsurance, or co-payments for
clients enrolled in CHIP.

(c) Services not covered. Services which are not covered by
the program [ESHEN Services Program] even though they may be
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medically necessary for and provided to a client include, but are not
limited to:

(1)-(7) (No change.)

(8) services provided by a nursing home or facility [nursing
heme/faeility]; and

(9) services provided while the client is in the custody of or
incarcerated by any municipal, county, state, or federal governmental
entity. Case management or prior approved family support services
not provided by the governmental entity[5] that are needed during the
time when a client is transitioning from custody or incarceration into a
community living setting[;] may be covered.

(d) Authorization and prior authorization of selected services.
[Service authorization: The CSHEN Services Program reimbursement
may require authorization (including prior authorization) of reimt
ment for seleeted serviees for elients. |

(1) Provider’s responsibility. A program [CSHEN Serf]
vices Program] provider must request services in specific terms on
department-prepared forms so that an authorization may be issued and
sufficient monies encumbered to cover the cost of the service. If a
service is authorized, payment may be made to the provider as long
as the service is not covered by a third party resource[;] and all billing
requirements are met. Program authorization should not be considered
an absolute guarantee of payment. Once a service is delivered and
if the service requires authorization for payment, the authorization
request for that service must be submitted within 95 days of the date
of service.

(2) Required prior authorization for selected services. At
the program’s [CSHEN Services Program’s] option, selected services
may require authorization prior to the delivery of services in order for
payment to be made. Prior authorization requests must be submitted
prior to the date of service.

(3) While there is a waiting list for health care benefits, lim[J
itations in reimbursement or [and/er] prior authorization may be insti[]
tuted as provided in §38.16 of this title.

(4) Denied authorization requests are authorization rel]
quests which are incomplete, submitted on the wrong form, lack
necessary documentation, contain inaccurate information, fail to meet
authorization request submission deadlines, [and/er] are for ineligible
persons, services, or providers, or [and/er] are for clients who do not
qualify for the health care benefit requested. Denied authorization
requests may be corrected and resubmitted for reconsideration. Aul]
thorization [Hewever, authorization] requests must meet authorization
request submission deadhnes Denied [If the results of the reconsid!
eration precess are - denied] authorization requests may
be appealed according to §38. 13 of this title [(relating to Right of

Appeal)].

(e) Pilot projects. The program [ESHEN Services Program]
may initiate and participate in pilot projects [to determine the fiscal
impact of changes in cligibility criteria and the types of services pro-
vided]. New projects are possible only if funds are available in the
current fiscal year. All pilot projects are limited to no more than 10%
of the fiscal year appropriation.

838.5. Rights and Responsibilities of a Client’s Parents, Foster
Parents, Guardian, or Managing Conservator, [Parents/Foster Par-
ents/Guardian/Managing Conservater] or an [the] Adult Client.

(a) Rights. A client’s parents, foster parents, guardian, or man| |
aging conservator, [The parent/foster parent/guardian/managing cont|
servater| or an [the] adult client shall have the right to:

(1) (No change.)

(2) choose providers subject to program [CSHEN Serviees
Program] limitations;

(3) - (4) (No change.)

(5) appeal program [CSHCN Services Program] decisions
and receive a response within the deadline as described in §38.13 of
this title (relating to Right of Appeal); and

(6) (No change.)

(b) Responsibilities. A client’s parents, foster parents,
guardian, or managing conservator, [The parent/foster part]

ent/guardian/managing conservator| or an adult client shall have the

responsibility to:

(1) provide accurate medical information to providers and
notify all providers of program [ESHEN Serviees Program] coverage
prior to delivery of services;

(2) provide the program [CSHEN Services Program] with
accurate information regarding any change of circumstance which
might affect eligibility [;] within 30 days of such change;

(3) receive and utilize services as close to the client’s home
community as possible, unless program [CSHCN Services Program]
contracts, policies, or a referral by a program [CSHEN Services Prof]
gram] provider requires the use of specific facilities or specialty cenl]
ters;

(4) reimburse the program [€ESHEN Servieces Program],
if payments from health insurance or other benefits are made dill
rectly to the client or parent, guardian, or managmg conservator
[parent/guardian/managing eonservator] for services or equipment
purchased by the program [CSHCN Services Program];

(5) consult with the provider regarding authorization of
service from the program [CSHEN Serviees Program] prior to service
delivery;

(6) utilize services provided by the program [CSHEN Serf]
viees Program] appropriately[;] including keeping appointments and
using supplies and equipment judiciously;

(7) utilize health insurance (following all plan guidelines
and paying required co-payments), other benefits, and assets[;] and to
inform service providers of same;

(8) notify the program [CSHCN Services Program] of any
other benefits, as defined in §38.2 of this title (relating to Definitions),
available to the client at the time of application or thereafter[;] and any
lawsuit(s) contemplated or filed concerning the cause of the medical
condition for which the program [CSHEN Services Program] has paid
for services; and

(9) Dbearaportion of the expense of medical or dental caref[;]
if deemed financially able by the program [CSHEN Services Program].
Items of routine daily living are not covered by the program [ESHEN
Services Program].

(¢) Nondiscrimination. The department operates in complil’
ance with Title VI, Civil Rights Act of 1964 (Public Law 88-352) and
45 Code of Federal Regulations, Part 80, so that no person will be ex[]
cluded from participation in[;] or otherwise subjected to discrimination
on the grounds of race, color, or national origin.

§38.6. Providers.

(a) General requirements for participation. The Children with
Special Health Care Needs Services (CSHCN) Act, Health and Safety
Code, §35.004, requires that [autherizes the approval of| physicians,
dentists, licensed [pediatrists;] dietitians, facilities, specialty centers,
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and other providers be approved to participate in the program [CSHEN
Serviees Program] according to program [its] criteria and procedures.

(1) Providers seeking approval for program [CSHEN Serf]
viees Program] participation must submit a completed application to
the program [CSHCN Services Program] or its designee[;] including a
signed provider agreement and all documents requested on the applil]
cation.

(2) All approved program [ESHEN Services Program]
providers must agree to abide by program [CSHCN Services Program|
rules and regulations[;] and not to discriminate against clients based
on source of payment.

(3) All program [CSHEN Serviee Program] providers
must agree to accept the program-allowed [CSHEN Services Program
allewed] amount of payment (regardless of payer) as payment in full
for services provided to program [CSHCN Services Program] clients.
Providers may collect allowable insurance or health maintenance
organization co-payments in accordance with those plan provisions.
Providers may not request or accept payment from the client or client’s
family for completing any program [CSHEN Services Program]
forms.

(4) The program [CSHEN Services Program] is the payer
of last resort, and program [CSHEN Services Program] providers
must agree to utilize all other public or private benefits available to the
client[;] including, but not limited to, Medicaid or Medicaid waiver
programs, CHIP, or Medicare, and casualty or liability coverage prior
to requesting payment from the program [CSHEN Services Program].
Providers must agree to attempt to collect payment from the payer
of other benefits. The program [CSHEN Services Program]| may
pay for certain services for which other benefits may be available
but have not been definitively determined. If other benefits become
available after the program [CSHEN Serviees Program] has paid for
the services, the program [CSHCN Services Program] shall recover
its costs directly from the payer of other benefits or shall request the
provider of services to collect payment and reimburse the program
|ESHEN Services Program|.

(5) Overpayments made on behalf of clients to program
[ESHEN Services Program partieipating] providers must be reim[]
bursed to the program [CSHCN Services Program] refund account by
lump sum payment or, at the discretion of the department, in monthly
installments or out of current claims due to be paid the provider. All
providers must consent to on-site visits and [and/er] audits by program
[ESHEN Services Program] staff or its designees.

(6) All approved providers must agree to the following:

(A) maintain and retain all necessary records and claims

by Medicaid as the primary payer, a provider must be enrolled on the
date of service. The program [CSHCN Services Program] will not
reimburse an enrolled provider for any service covered under Medicaid
that was provided to a program [CSHCEN Services Program] client
eligible for Medicaid at the time of service. If a service covered by
the program [CSHEN Serviees Program] is not covered by Medicaid,
the provider of that service is not required to enroll as a Medicaid
provider. Any provider excluded by Medicaid for any reason shall be
excluded by the program [€SHEN Services Program).

(8) Providers must comply with applicable Medicare stan(]
dards.

(9) [€D] If a license or certification is required by law to
practice in the State of Texas, the provider must maintain the required
license or certification.

(10) [¢8)] All providers shall be responsible for the actions
of their staff members [of their staffs] who provide program [CSHCEN
Services Program] services.

(11) [¥] Any provider may withdraw from program
[ESHEN Services Program] participation at any time by so notifying
the program [CSHCN Services Program] in writing.

(b) Denial, modification, suspension, and termination of
provider enrollment [approval].

(1) The program [CSHCN Services Program] may deny,
modify, suspend, or terminate a provider’s enrollment [approval to part]
ticipate] for the following reasons:

(A) (No change.)

(B) submitting false information on the enrollment ap(

plication;

(C) [(B)] failing to provide and maintain quality ser[]
vices or medically acceptable standards;

(D) [(©)] not adhering to the provider agreement signed
at the time of application or renewal for program [CSHCN Services

Program] participation;
(E) conviction of any felony;

(F) conviction of any misdemeanor involving moral

turpitude;
(G) [(D)] disenrollment as a Medicaid provider; [of]
(H) [(B)] violation of the standards of this chapter; [<]

() failure to submit a claim for reimbursement for an
extended period of time, as specified by program policy; or

to fully document the services and supplies provided to a client for full
disclosure to the program or its designee;

(B) retain these records and claims for a period of five

(J) disciplinary action taken against the provider by the
licensing authority under which the provider practices in the State of
Texas or by the Texas Medicaid Program.

years from the date of service, until the client’s 21st birthday, or until
all audit questions, appeal hearings, investigations, litigation, or court
cases are resolved, whichever occurs last;

(C) provide unconditionally upon request, free copies
of and access to all records pertaining to the services for which claims
are submitted to the program or its designees; and

(D) allow the department, the Office of Inspector Gen[]
eral (OIG), HHSC, or designees of these organizations access to its
premises; and cooperate and assist with any audit or investigation.

(7) [6)] All program [CSHCEN Services Program]
providers of services also covered by Medicaid must enroll and remain
enrolled as Title XIX Medicaid providers. In order to be reimbursed

H2) The CSHEN Services Program may deny or suspend
approved provider status based on the CSHCN Services Program’s
censing authority under which the provider practices in the State of
Texas or by the Texas Medicaid Program.]|

(2) [€3)] Prior to taking an action to deny, modify, sus[]
pend, or terminate the enrollment [approval] of a provider, the program
[ESHEN Services Program| shall give the provider written notice of an
opportunity of appeal in accordance with §38.13 of this title (relating
to Right of Appeal). [In additien; a fair hearing is available to any
Program and the providers|
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(c) Provider types. Approved providers include, but are not
limited to:

(1) advanced practice registered nurses [physicians];
(2) ambulance providers [dentists];
(3) ambulatory surgical centers [advaneed practice nurses];

(4) certified home and commumty support services agenl |
mehia%ﬁst&,
riage and family %hempis%& and lieensed professional counselors];

(5) certified respiratory care practitioners [pediatrists];

(6) dentists [hospitals];

(7) dietitians [inpatient rehabilitation centers];

(8) family support services providers [ambulatery surgical

eenters];

(9) federally qualified health centers [renal dialysis cen:|
ters];

(10) genetic counselors [orthetists and prosthetists];

(11) hearing service professionals [pharmaecies];

(12) hospice care providers [dietitians];

(13) hospitals [medical supply and/or equipment compart]
nies];

(14) inpatient rehabilitation centers [optometrists and optit]
cians];

(15) licensed speech-language pathologists [and audiolet]
gists];

(16) lodging facilities [hearing aid professionals (limited to
physicians and these audiologists who are fitters and dispensers and ent]
rolled as Program for Amplification for Children of Texas providers)];

(17)  medical supply and equipment companies [occupa:’
tional therapists and physical therapists];

(18) mental and behavioral health professionals including,
but not limited to, psychiatrists, licensed psychologists, licensed clin[]
ical social workers, licensed marriage and family therapists, and li[]
censed professional counselors [certified respiratory care practitiont]
ers];

(19) occupational therapists and physical therapists [eertit-]
fied home and community support services agencies];

(20) optometrists and opticians [hespice eare providers];

(21)  orthotists and prosthetists [ambulance providers];

(22) pharmacies [transportation companies or providers];

(23) physicians [meal and lodging facilities; and];

(24) physicians assistants; [funeral homes:]

(25) podiatrists;

(26)

(27)  rural health clinics; and

(28)
(d) Requirements for specialty centers.

(1) The program [CSHEN Services Program] may accept
as [partieipating] providers diagnostically specific specialty centers,

renal dialysis centers;

transportation companies or providers.

such as bone marrow or other transplant centers, approved under the
credentialing or [and/er] approval standards and processes of the Texas
Medicaid Program[;] if such specialty centers also submit a program
[ESHEN Services Program] provider enrollment application.

(2) Other specialty center standards. The program
[ESHEN Serviees Program] may establish standards to insure quality
of care for children with special health care needs in the comprehensive
diagnosis and treatment of specific medical conditions for specialty
centers with Texas Medicaid Program separate credentialing standards
as well as other specialty centers for which the Texas Medicaid Pro[]
gram has not established separate credentialing or approval standards
for providers.

(e) Out-of-state coverage.

(1) Fifty or fewer miles from the Texas [state] border. For
clients who would otherwise experience financial hardship or be sub(]
ject to clear medical risk, the program [CSHEN Services Program)
may cover services that are within the scope of the program and pro[
vided by health care providers in New Mexico, Oklahoma, Arkansas,
or Louisiana located 50 or fewer miles from the Texas [state] border.

(2) More than 50 miles from the Texas [state] border. The
manager of the department unit having responsibility for oversight of
the program [CSHEN Serviees Program] may approve coverage of ser(]
vices that are within the scope of the program [CSHCEN Services Prot]
gram] and provided by health care providers located within the United
States and more than 50 miles from the Texas border in unique circum[]
stances in which the program [CSHCN Services Program] participating
physician(s), the client, parent or guardian, and the program [CSHEN
Servieces Program] medical director or assistant medical director agree

that:
(A) - (B) (No change.)

(C) the same treatment or another treatment of equal
benefit or cost is not available from Texas program [CSHEN Services

Proegram] providers; and

(D) the out-of-state treatment should result in a del]
crease in the total projected program [CSHCEN Services Program] cost
of the client’s treatment.

(3) The limitations of this paragraph do not apply to cover[
age for or payment to program [ESHEN Services Program] providers
of selected products or devices including, but not limited to, medical
foods or hearing amplification devices[;] which either are always less
costly or [and/er] are only available[;] from out-of-state sources.

(4) For program [CSHEN Serviees Program] reimbursel]
ment, all program policies and procedures will apply[;] including the
requirement that all providers be program [ESHEN ices Program
participating] providers[;] as defined by this section.

(5) The program [CSHEN Services Program] may cover
costs of transportation and associated meals and lodging for a client
and, if necessary, a responsible adult for travel to and from the location
of out-of-state services that meet the program approval parameters in
this subsection. Travel costs will be negotiated[;] with approval of spel’
cific travel options based on overall cost effectiveness.

§38.7. Ambulatory Surgical Care Facilities.

(a) Ambulatory surgery services may be utilized by the prol!
gram [CSHEN Services Program] as a cost-efficient means of provid[]
ing surgical care[;] as long as quality of care is assured. Any hospital
participating in the program [CSHEN Serviees Program] whose acl
creditation by the Joint Commission [on Acereditation of Health Care
Organizations] includes hospital-sponsored ambulatory care services
may provide ambulatory surgery services for program [CSHCN Sert]
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viees Program] clients. The program will reimburse only approved

ambulatory surgical care facilities for services to clients. [Freestandt]
ing ambulatory surgical care (ASC) facilities, even if governed by or

atfihated with a hospital participating in the CSHEN Serviees Progran

must apply for CSHEN Services Program approval. The CSHCN Ser
vices Program may contract with a limited number of facilities to con' |
tath costs: For approval to participate in the ESHEN Serviees Program:

a freestanding ASC facility must meet the following criteria:|

§§135.1 - 135.27 of this title (relating to Operating Requirements for

Ambulatory Surgical Centers).]

H2) Medicare certification- Faeilities must comply with

Medicare standards concerning ambulatory surgical services at 42
Code of Federal Regulations: Parts 405 and 416

[(3) Pedlatrlc equlpment Ped1atr1c facilities must maintain
supplics that arc appropriate for children.]
[(4) Staff requirements.]

[(A) Surgical staff participating in the CSHCN Services
Program must perform all surgical procedures.]

[(B) An anesthesiologist or certified registered nurse
anesthetist participating in the CSHCN Services Program must be
present i the operating room for the induction and completion of
anesthesia and must remain on the premises (immediately available)
during the surgical procedure until the elient leaves the faeility-}

[(C) A registered nurse with documented clinical pedil |
atric experience must be on the premises at all times the client is in the

‘aeility.

[(5) Risk management principles. The facility must apply
risk management prineiples to all elient eare-}
agreements with CSHCN Services Program participating hospitals in

the area.]

(b) Freestanding ambulatory surgical care (ASC) facilities,
even if governed by or affiliated with a hospital participating in the
program, must apply for program approval. The program may contract
with a limited number of facilities to contain costs. For approval to
participate in the program, a freestanding ASC facility must meet the

following criteria:

(1) State licensure requirements. Facilities must comply
with state licensure requirements for ambulatory surgical centers at
§§135.1 - 135.29 of this title (relating to Operating Requirements for
Ambulatory Surgical Centers).

(2) Medicare certification. Facilities must comply with
Medicare standards concerning ambulatory surgical services at 42
Code of Federal Regulations, Parts 405 and 416.

gram participation must submit documentation concerning their com-
plianece with the eriteria stated in subseetion (a)() - (6) of this seetion
to the CSHEN Services Program or its designec as required by the ap-
plication process described in subsection (d) of this scction.]

(¢) The program [CSHEN Services Program] reimbursement
for care at freestanding ASC facilities shall be limited to Levels I and
II surgical procedures so designated by the American Society of Anes[]
thesiologists. [:]

HB  children 24 months of age or olders andd

[(2) Levels I and U surgical procedures so designated by
the American Seeciety of Anesthesiologists-}
Hdy Apphlications for approval for CSHEN Services Program
participation shall be processed aceording to the folowing procedures:}
HD  Applications will be reviewed by the CSHEN Services
Program to assure that:]
HAY bl patts of the application form have been com—
pleted, including a signature and date;|
met; and]
agreements with CSHCN Services Program participating hospitals:]
f2) The CSHEN Services Program shall review all eom*]
plete applications and shall approve or deny each application in writ:

ing within 15 working days of receipt. An incomplete application will
be returned to the applicant with an explanation of the information ret]
quired: The application may be resubmitted with the required docu-

mentation for reconsideration.]

[(3) Any ASC facility which disagrees with the result of the
application review may appeal the decision in accordance with §38:13

of this title (relating to Right of Appeal)-}

He) Those providers that have not recetved any CSHEN Ser
vices Program payment for services rendered during the prior year will
be given the option of withdrawing from CSHCN Serviees Program apt]

I : ing inactive, o i ated inf on to
remain active. If updated information is not received within 60 days of
action will not terminate a provider’s approval, but the provider may
be reinstated to active status only by providing current information to
the CSHEN Serviees Program-}

() Updated information may include; but is not limited
HA)  current address; telephone number, state comptrol-
ler’s vendor identification number, and administrator;]
HB) eurrent listing of CSHCN Services Program part]
ticipating medieal staft;]
HE) eurrent listing of qualified staff or facilities availt]
able; and}
[(2) The provider will be given a current copy of CSHCN
Services Program rules to review at the time reinstatement is ret!
quested-}
838.8. Inpatient Rehabilitation Centers.

(a) [Intreduction:] The program will [ESHEN Serviees Prot]
gram shall] reimburse only an approved inpatient rehabilitation center
for services provided to clients.

(b) [Eriteria<] The criteria for inpatient rehabilitation center
approval include the following.

(1) The center shall have current accreditation by either the
Joint Commission [en Aeereditation of Health Care Organizations] as a
comprehensive physical rehabilitation program or the Commission on
Accreditation of Rehabilitation Facilities as a comprehensive inpatient
rehabilitation program.
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(2) (No change.)
(3) The center shall be located within 50 miles of the

Texas border [agree to allow on-site visits and/or audit privileges to
the CSHEN Services Program staff].

H4) A physician whe is a CSHEN Serviees Program part]

S ider. I fied or eligible in his/ Calty: and
able to demeonstrate experience in rehabilitation shall be available as
A center which serves clients (clients less

than 14 years old), shall have a designated CSHCN Services Program

participating pediatrician available to participate i direet client eare
and consultation. The physician shall be cither certificd or cligible {or
certification by the American Board of Pediatrics.|

ey Wi iatric clients are e habili
tation treatment, the eenter shall have at lcast one registered nurse with
pediatric training or experience available to the center at all times.]

[(7) A center which serves pediatric clients shall have a lil |
censed dictitian, preferably with experience in evaluation and counsel-
to provide nutrition services.]

H8) A center that serves pediatrie elients shall have at least

one reercational area of plavroom that is bed and wheelehair aceessible:
with age-appropriate and safe materials for clients who are at different

stages in rehabilitation-}

H9) A center that serves pediatric clients shall have spe-
cialized age-appropriate equipment necessary for provision of care.]
eduecational services for children in the rehabilitation center|

§38.9. Cleft-Craniofacial [Cleft/Craniofacial Center
Teams].

Services

To assure that clients with cleft lip, cleft palate, or other craniofacial
anomalies|[; me}udmge}eftldpaﬂd%efe}eﬁﬁa}a{%] receive quality, com[]
prehensive services, cleft-craniofacial teams [cleft/craniofacial (C/C)
teams| requesting approval from the program must [CSHEN Services
Program shall] comply with the following standards:

(1) All cleft-craniofacial surgical procedures are provided
within the context and consultation of a coordinated, comprehensive,
interdisciplinary cleft-craniofacial team and must be prior authorized.
Team composition is consistent with current basic standards of the
American Cleft Palate-Craniofacial Association (ACPA).

(2) The comprehensive cleft-craniofacial team will include
an operating surgeon, orthodontist, speech-language pathologist, and
at least one additional specialist from otolaryngology, audiology, pedil]
atrics, genetics, social work, psychology, and general pediatric or pros|
thetic dentistry. Adjunct participants may be added as determined by
the cleft-craniofacial team to meet the needs of individual clients.

(3) The cleft-craniofacial surgical procedures and related
cleft-craniofacial team services are provided in accordance with a client
and family-oriented comprehensive treatment plan jointly developed
by the client or family and the cleft-craniofacial team.

(A) A copy of the comprehensive treatment plan will
be given to the family (prior to the surgical procedures), the local or
referring primary care physician, and other collaborative providers, e.g.
local dentist, local speech therapist, case manager, etc. who will be
providing services to the client.

(B) The plan will include specific services to be prol]
vided by the members of the cleft-craniofacial team, action steps, per[!
sons responsible, and timeframes.

HB  Approval process: Al G/C tcams and affiliated
providers must submit a completed CSHCN Services Program C/C

provider application packet as specified by the CSHCEN Serviees
Program. Applications shall include an application form, CSHCN

Services Program provider agreements, documentation of licensure,
board certifications for physicians; documentation of dental speeialty

for dentists; and a deseription of the G/C team composition-|
H2) C€/C team administrator responsibility-}
tor who is responsible for coordinating and maintaining all records as- |
[() glve parents/ guardians or adult clients complete
coneerning ; treatment; and prognesis; and]
[(i}) involve parents/guardians or adult clients in de! |
ment plan.]
[(3) Composition of a comprehensive C/C team- Several
health care providers in the same category may be designated as C/C
team participants (e.g. more than one plastic surgeon or more than one

C/C team case manager). C/C team members responsible for monitort |
ing and coordinating the elient’s treatment plan and follew-up sheuld
interact consistently with the client.]

fA) The comprehensive C/C team shall be compeosed
of the following partieipants:}

[(i) a plastic surgeon and/or an oral surgeon;]
[(ii) an otolaryngologist;}]

[
[(iv) an orthodontist and/or a pediatric dentist;]

[(¥) a licensed speech language pathologist (mas' |

a primary care physician;|

ter’s leveb:}
[(vi) a C/C team care coordinator who is capable of
[(viD
by the C/C team to meet the needs of individual clients.]
client should have enly one C/C team care coordinator who will assure
that the focus of the serviee is elient and family oriented and that a
and C/C team:. A copy of the plan shall be given to the family, the
loeal and/er referring physician; other appropriate ageneies; including
a local care coordinator designated by the family, and the department’s
regional social worker upon request. The plan should include specific
only one C/C team-]

a client educator:]
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approved as C/C team members when affiliated with an approved C/C
to Providers).]
dinate the development of a treatment plan with a comprehensive C/C

team(s) according to each individual client’s needs.|

HEY  As part of its application: an atfiliated provider
must speeify the comprehensive €/C team(s) with which it is linked.
A letter of agreement between the affiliated provider and the C/C team
that verifies the Hnkage and speeifies the method of communication
and consultation must accompany the application.]

§38.10. Payment of Services.

The program [CSHCN Services Program] reimburses [participating]

providers for covered services for clients. Payment may be made only

after the delivery of the service, with the exception of meals, trans[]
portation, [and] lodging, and insurance premium payments. Exclud(]
ing allowable insurance or health maintenance organization co-pay[]
ments, the client or client’s family must not be billed for the service

or be required to make a preadmission or pretreatment payment or de/’
posit. Providers may not request or accept payment from the client or

the client’s family for completing any program [CSHEN Services Prot]
gram] forms. Providers must agree to accept established fees as pay(]
ment in full. The program may negotiate reimbursement alternatives

to reduce costs through requests for proposals, contract purchases, or

[and/er] incentive programs.

(1) Payment or denial of claims. All payments made on
behalf of a client will be for claims received by the program [CSHEN
Services Program] or its payment contractor within 95 days of the date
of service, within 95 days from the date of discharge from inpatient
hospital and inpatient rehabilitation facilities, within 95 days from the
date the client’s eligibility is added to program automation systems, or
within the submission deadlines listed in paragraphs (1)(B)(ii) and (2)
of this section, whichever is later. If the 95th day for receipt of a claim
falls on a weekend or holiday, the deadline shall be extended to the next
business day following the weekend or holiday. Claims will either be
ment unit having responsibility for oversight of the program [CSHEN
Serviees Program] or his or her [histher] designee(s) may waive the
filing deadlines according to the conditions and circumstances specil]
fied in paragraphs (3) - (5) of this section. A claim must be processed
and paid within 24 months of the date of service. Claims received by
the program [CSHEN Serviees Program] or its payment contractor afl]
ter this time frame will not be considered for payment by the program
[CSHEN Servieces Program.

(A) Claims will be paid[;] if submitted on claim forms
approved by the program [CSHEN Serviees Program] (including elecl]
tronic claims submission systems)[;] and if the required documentation
is received with the claim.

(B) Denied claims are claims which are incomplete,
submitted on the wrong form, lack necessary documentation, contain
inaccurate information, fail to meet the filing deadline, are for ineligil]
ble persons, services, or providers, or [and/er] are for clients who do
not qualify for the health care benefit claimed.

(i) Corrected claims must be submitted on claim
forms approved by the program [CSHCN Services Program;] along
with required documentation[;] within the filing deadline established
in clause (ii) of this subparagraph.

(if) Denied claims may be corrected and resubmit(]
ted for reconsideration if received within 120 days of the last denial or
[ef and/er] adjustment to the original claim. If the results of the recon(]
sideration process are unsatisfactory, denied claims may be appealed
according to §38.13 of this title (relating to Right of Appeal).

(2) Claims involving health insurance coverage, CHIP, or
Medicaid. Any health insurance that provides coverage to the client
must be utilized before the program [CSHEN Services Program] can
pay for services. Providers must file a claim with health insurance,
CHIP, or Medicaid prior to submitting any claim to the program
[ESHEN Services Program| for payment. Claims with health insurl]
ance must be received by the program [ESHEN Services Program]
within 95 days of the date of disposition by the other third party
resource, and no later than 365 days from the date of service. The
program [ESHEN Services Program] will consider claims received
for the first time after the 365-day deadline[;] if a third party resource
recoups a payment made in error; however, the claim must be received
by the program [ESHEN Serviees Program| within 95 days from the
third party’s disposition. The program [CSHEN Services Program]
may pay for covered health care benefits during CHIP or other health
insurance enrollment waiting periods. During these periods, providers
may file claims directly with the program [CSHEN Services Program]
without evidence of denial by the other insurer.

(A) Health insurance denial or nonresponse. If a claim
is denied by health insurance, the provider may bill the program
[ESHEN Serviees Program;| if the letter of denial also is submitted
with the claim form. If the denial letter is not available, the provider
must include on the claim form the date the claim was filed with the
insurance company, the reason for the denial, name and telephone
number of the insurance company, the policy number, the name of the
policy holder and identification numbers for each policy covering the
client, the name of the insurance company employee who provided
the information on the denial of benefits, and the date of the contact. If
more than 110 days have elapsed from the date a claim was filed with
the third party resource and no response has been received, the claim
may be submitted to the program [ESHEN Services Program] for con[
sideration of payment. Claims must be submitted with documentation
indicating the third party resource has not responded.

(B) Explanation of benefits (EOB). The health insur(]
ance EOB must accompany any claim sent to the program [CSHEN
Serviees Program| for payment[;] if available. If the EOB is unavail[l
able, the provider must include on the claim form the name and tele[]
phone number of the insurance company, the amount paid, the policy
number, and name of the insured for each policy covering the client.

(C) Late filing. Claims denied by health insurance on
the basis of late filing will not be considered for payment by the prol’
gram [CSHEN Services Program].

(D) Deductibles and coinsurance. If the client has other
third party coverage, the program [ESHEN Serviees Program| may pay
a deductible or coinsurance for the client as long as the total amount
paid to the provider does not exceed the allowable amount [maximum
allowed] for the covered service[;] and conforms with current program
[ESHEN Services Program] policies regarding third party resources,
deductible, and coinsurance.

(3) Exceptions to the claim receipt or correction and resubl]
mission deadlines. The manager of the department unit having respon [’
sibility for oversight of the program [CSHCN Serviees Program] or his
or her [histher] designee(s) will consider a provider’s request for an ex [
ception to the claim receipt or correction and resubmission deadlines
provided in paragraphs (1) and (2) of this section[;] if the delay in claim
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receipt or correction and resubmission is due to one of the following
reasons:

(A) damage to or destruction of the provider’s business
office or records by a catastrophic event or natural disaster[;] including,
but not limited to fire, flood, hurricane, or earthquake[;] that substan[]
tially interferes with normal business operations of the provider;

(B) damage to or destruction of the provider’s business
office or records caused by the intentional acts of an employee or agent
of the provider[;] only if:

(i) - (i) (No change.)

(C) delay, [or] error, or constraint imposed by the prol]
gram in the eligibility determination of a client or [and/er] in claims
processing, or delay due to erroneous written information from the pro(]
gram or its designee, or another state agency; or

(D) (No change.)

(4) Exception requests. Providers requesting an exception
under paragraph (3)(A) - (D) of this section must submit an affidavit or
statement from a person with personal knowledge of the facts detailing
the exception being requested, [;] the cause for the delay, [;] verificall
tion that the delay was not caused by neglect, indifference, or lack of
diligence of the provider or the provider’s employee or agent, [;] and
any additional information requested by the program. All claims for
which the provider requests an exception must accompany the request.
The program will consider only the claim(s) attached to the request,
and the exception request must be received by the program within 18
months from the date of service.

(A) - (B) (No change.)

(C) For exception requests under paragraph (3)(C) of
this section, the provider must submit written documentation from the
program, its designee, or another state agency containing the erroneous
information or explanation of the delay, error, or [and/er] constraint.

(D) For exception requests under paragraph (3)(D) of
this section, the provider must submit the following:

(i) a written repair statement or invoice, [;] a com[]
puter or modem generated error report indicating attempts to transmit
the data failed for reasons outside the control of the provider, [;] or an
explanation for the system implementation or other claim submission
problems;

(i) - (iii) (No change.)

(5) Other exceptions to claims receipt or correction and re-
submission deadlines. The manager of the department unit having re[!
sponsibility for oversight of the program [ESHEN Services Program]
or his or her [histher] designee(s) will consider a provider’s request for
an exception to claims receipt or correction and resubmission deadlines
due to delays caused by entities other than the provider and the program
under the following circumstances:

(A) - (C) (No change.)

(D) the exception request includes an affidavit or state[’
ment from a representative of an original payer, a third party payer, or
[and/er] a person who has personal knowledge of the facts, stating the
exception being requested, documenting the cause for the delay, and
providing verification that the delay was caused by another entity and
not the neglect, indifference, or lack of diligence of the provider or the
provider’s employee(s) or agent(s).

(6) Program fees. Subject to any reductions or limitations
authorized by §38.16(b)(2)(E) of this title (relating to Procedures to
Address Program Budget Alignment), the program [CSHEN Services

Program fee schedules: The CSHEN Services Program] or its designee
shall reimburse claims for covered medical, dental, and other services
according to the following [fee schedules]:

(A) meals, lodging, and transportation:
(i) - (i) (No change.)
(iif) transportation:
() - (I1)  (No change.)
(1) air fare--the ticket price reflecting the state

discount if ordered by MTP[;] or the billed amount[;] if MTP had no
opportunity to coordinate transportation in an emergency; and

(IV) cab fare--the billed amount[;] if other trans(|
portation is unavailable[;] or the MTP is unable to coordinate trans[]
portation;

(B) (No change.)

(C) ambulance service--the lower of the billed amount
or the amount [maximum charge] allowed by the Texas Medicaid Pro[]
gram;

(D) transportation of remains:

(i) first call--$150 [$75];
(i) (No change.)

(iii) container--$150 [$75];
(iv) - (v) (No change.)

(E) nutritional products--the least [lewer] of the billed
amount, the amount allowed by the Texas Medicaid Program, or the
Average Wholesale Price (AWP) per unit according to the prices in
the current edition of the Drug Topics Red Book, published by Medi
cal Economics Company, Inc., Montvale, New Jersey 07645-1742, on
file with the CSHCN Services Program. For products not listed in the
current edition of the Drug Topics Red Book, reimbursement shall be

based on the same methodology using the AWP supplied by the man[]
ufacturer of the product;

(F) nutritional services--the lower of the billed amount

orame

(G) medical foods--the least [lewer] of the billed
amount, the manufacturer’s suggested retail price (MSRP), or the
amount [maximum charge] allowed by the Texas Medicaid Program
[up to a maximum of $200 per client per month];

(H) out-patient medications:
(i) - (i) (No change.)

(iii) medications covered by Medicaid when billed
by hospitals--(the lower of the billed amount or the drug cost available
through the database used by the Texas Medicaid Vendor Drug Program
plus dispensing fee) [$2-28)/0.970]; and

(iv) hemophilia blood factor products--the lower of
the billed price or the United States Public Health Service (USPHS)
price in effect on the date of service [plus a dispensing fee of $.04 per
uiit of factor];

(I) expendable medical supplies--the lower of the billed
amount or the [maximum] amount allowed by the Texas Medicaid Pro[]
gram;

(J) durable medical equipment--provided by enrolled
home health agencies and durable medical equipment providers,
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the lower of the billed amount or the amount allowed [maximum
allowable fee for durable medical equipment established] by the Texas
Medicaid Program. If the Texas Medicaid Program [program] has not
established an allowable amount [a maximum fee], then reimbursel]
ment will be the least of the following:

(i) (No change.)

(if) the Medicare fee schedule as defined in 1 [25]
Texas Administrative Code, §354.1031(b)(9) [§29-361]; or

(ili) (No change.)
(K) (No change.)

(L) total parenteral nutrition and hyperalimentation
[nutrition/hyperalimentation] (including equipment, supplies and
related services)--the lower of the billed amount or the [maximum]
amount allowed by the Texas Medicaid Program;

(M) home health nursing services (provided only
through participating program [CSHCN Services Program participat-]
ing] home and community support service agencies)--reimbursement
for a maximum of 200 hours per client per calendar year, with an addil’
tional 200 hours per client per calendar year available[;] if justification
of need and cost effectiveness are documented;

(i) services provided by a registered nurse--the
lower of the billed amount or the amount allowed by the Texas
Medicaid Program [$36 per hour];

(if) services provided by a licensed vocational
nurse--the lower of the billed amount or the amount allowed by the
Texas Medicaid Program [$28 per heur]; and

(iiif) services provided by a home health aide or
home health medication aide (including those legally delegated by a
supervising registered nurse)--the lower of the billed amount or the

(N) outpatient physical therapy, occupational therapy,
speech-language pathology, and respiratory therapy (provided by
physicians or by therapists other than physicians)--the lower of the
billed amount or the amount allowed by the Texas Medicaid Program;

[:]

[(i) services provided by therapists other than physi-—
cians—the lower of the billed amount or the amount allowed by the

i) services provided by physicians—the lower of
the billed amount or the amount allowed by the Texas Medicaid Pro-
granmy]

(O) audiological testing and amplification devices--the
lower of the billed amount or the amount allowed by the Texas
Medicaid Program [Program for Amplification for Children of Texas
(PACH)];

(P) insurance premium payment assistance program-[]

the lowest available premium for a plan which covers the client[;] if
cost effective [eost-effeetive];

(Q) hospital (inpatient and outpatient care) and inpal’
tient psychiatric care--reimbursed at 80% of the rate authorized by the
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA)[;] which is
equivalent to the hospital’s Medicaid interim rate;

(R) inpatient rehabilitation care--reimbursed at 80% of
TEFRA rates[;] for a maximum of 90 inpatient days per calendar year;

(S) (No change.)

(T) care for renal disease-[]

(i) renal dialysis services--the lower of the billed
amount or the amount allowed by the Texas Medicaid Program; and
[and/or]

(i) (No change.)
(U)-(V) (No change.)

(W) covered professional services by physicians, pol[]
diatrists, advanced practice registered nurses, psychologists, licensed
professional counselors, or other providers that are not otherwise specil
fied--the lower of the billed amount or the amount allowed by the Texas
Medicaid Program;

(X) independent laboratory--the lower of the billed
amount or the [maximum] amount allowed by the Texas Medicaid
Program;

(Y)-(Z) (No change.)

(AA) vision services--the lower of the billed amount or
the amount allowed by the Texas Medicaid Program, except certain
specialized [high-pewered] lenses, which are reimbursed at the manul’
facturer’s suggested retail price less 18%.[;]

(7) Required documentation. The program [ESHEN Serf]
viees Program] may require documentation of the delivery of goods
and services from the provider.

(8) Overpayments.

(A) Overpayments are payments made by the program
[ESHEN Servieces Program] due to the following:

(i) - (v) (No change.)

(B) Overpayments made to providers must be reim[]
bursed to the department by lump sum payment or, at the department’s
discretion, offset against current payments [elaims] due to the provider
for services to other clients. The department also shall require reim[’
bursement of overpayments from any person or persons who have a
legal obligation to support the client and have received payments from
a payer of other benefits. Providers, clients, and person(s) responsible
for clients may appeal proposed recoupment of overpayments by the
department according to §38.13 of this title [(relating to Right of
Appeab)].

838.11. Contracts, Written Agreements, and Donations.

The program [CSHEN Services Program] may contract on a bid basis
for treatment, equipment, medications, supplies, program operations,
and other services in order to conserve funds and administer the pro[’
gram effectively.

(1) The program [CSHEN Servieces Program] may enter
into contracts or written agreements with persons or entities for the
development and improvement of program standards and services.

(2) The program [CSHCEN Services Program] may use con[]
sultants from any medical or dental specialty or other discipline to ad[’
dress specific issues and problems in relation to the identification, dil
agnosis and evaluation, rehabilitation, case management, other family
support services, and health benefits coverage for clients.

(3) With approval as required by law, the program
[ESHEN Serviees Program] may accept gifts and donations.

838.12. Denial, Modification, Suspension, or Termination [De-

nial/Medification/Suspension/Termination] of Program Eligibility or
Eligibility for [Health Care Benefits andfor] Health Care Benefits.

(a) Any person applying for or eligible for [reeeiving] health
care benefits from the program [CSHEN Services Program] shall be no-
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tified in writing if the program [CSHCN Services Program] proposes to
deny, modify, suspend, or terminate such health care benefits because:

(1) (No change.)

(2) the applicant or family [applicant/family] does not meet
financial eligibility requirements;

(3) the person does not meet Texas residency requirements;
3) the persen is not a bona fide resident of Texas:}
(4) (No change.)

(5) [the applicant has a] behavioral or emotional condil]
tion(s) exist, but no physical or developmental condition(s);

(6) aclient [person whe] has received third party or liabil[J
ity payments and has failed to reimburse the department for services
provided to the client;

(7) the client [persen] attains the age of 21, except for
adults with cystic fibrosis;

(8) utilization review indicates inappropriate use of pro[’
gram [CSHCN Services Program] services and the client and family
fail [elient/family fails] to adhere to a plan established to direct or
[and/er] supervise the use of program [CSHEN Services Program| ser(]
vices;

(9) program [CSHEN Services Program] funds are reduced
or curtailed; or

(10) the client is placed on a waiting list for program
[ESHEN Services Program] health care benefits.

(b) The program [CSHEN Services Program] will notify the
parents, foster parents, guardian, managing conservator, adult applil]

program shall give the provider written notice of the denial. The
provider has the right to request an administrative review of the denial
within 30 days of the date of notification.

(6)  If the program denies or proposes to modify, suspend,
or terminate an individual provider’s participation in the program, the
program shall give the provider written notice of the proposed action
and the provider’s right to request an administrative review of the prol’
posed action within 30 days of the date of notification.

(7) 1If the applicant, client, family, or provider requests an
administrative review in writing within 30 days of the date of the notil
fication, the program shall conduct an administrative review of the cir[
cumstances surrounding the proposed action. The program shall give
the applicant, client, family, or provider written notice of the program
decision and the supporting reasons for the decision within 30 days of
receipt of the request for administrative review.

(8) If the applicant, client, family, or provider does not rel
spond in writing within the 30-day period, the applicant, client, family,
or provider is presumed to have waived the administrative review as
well as access to a fair hearing, and the program’s action is final.

(b) Fair hearing. If the applicant, client, family, or provider is
dissatisfied with the program’s decision and supporting reasons follow[]
ing the administrative review, the applicant, client, family, or provider
may request a fair hearing in writing addressed to the Children with
Special Health Care Needs Services Program, Purchased Health Ser[
vices Unit, MC 1938, Department of State Health Services, P.O. Box
149347, Austin, Texas 78714-9347 within 20 days of receipt of the ad[]
ministrative review decision notice. If the applicant, client, family, or
provider fails to request a fair hearing within the 20-day period, the
applicant, client, family, or provider is presumed to have waived the
request for a fair hearing, and the program may take final action. A fair

cant, or adult client [parent/foster parent/guardian/managing conservar|
tor or the adult applicant/client] in writing of the action, the reasons for

the action, and the right of appeal in accordance with §38.13 of this

title (relating to Right of Appeal).

§38.13. Right of Appeal.
(a) Administrative review.

(1) Ifthe program denies eligibility to a program applicant,
the program shall give the applicant written notice of the denial and the
applicant’s right to request an administrative review of the denial within
30 days of the date of the notification.

(2) If the program proposes to modify, suspend, or termil |
nate a client’s eligibility for health care benefits (unless such program
actions are authorized by §38.16 of this title (relating to Procedures to
Address Program Budget Alignment)), the program shall give the client
written notice of the proposed action and the client’s right to request an

of notification.

(3) If the program denies a prior-authorization or authol]
rization request for program services, the program shall give the client
and provider written notice of the denial and the right of the client or
provider to request an administrative review of the denial within 30
days of the date of notification.

(4) A client, family, or provider may not request adminis/’
trative review of the program’s denial of a prior-authorization or autho(!
rization request for program services or reduced provider reimburse
ment amounts that are authorized by §38.16 of this title.

(5) If the program denies a provider’s claim that has
been corrected and resubmitted for reconsideration according to
§38.10(1)(B)(ii) of this title (relating to Payment of Services), the

hearing requested by an applicant, client, family, or provider shall be
conducted in accordance with §§1.51 - 1.55 of this title (relating to Fair
Hearing Procedures).

§38.14. Development and Improvement of Standards and Services.

To ensure that cost-effective, quality, appropriate medical and related
services are available and delivered to clients, the program [CSHEN
Services Program] may establish a system of program evaluation to
obtain management information about the program’s [CSHEN Serf]
viees Program’s] operation and effectiveness, [;] to establish guidelines
and standards for program [ESHEN Services Program| health care ser(]
vices, [;] to monitor compliance with these established standards and
guidelines, [;] to identify and analyze patterns and trends in provider
billing and service delivery, [;] and to develop systems which promote
family-centered, community-based alternatives that nurture and sup[]
port children with special health care needs.

(1) Quality assurance. The program [CSHEN Serviees
Program] may establish a system of monitoring the quality, medical
necessity, and effectiveness of services.

(A) Standards and guidelines. The program [CSHCN
Services Program] may develop standards and guidelines for services
and providers reimbursed by the program [CSHEN Serviees Program]
to ensure that quality services are available.

(B) Review of services. The program [CSHCN
Services Program] may conduct or contract for concurrent and/or
retrospective review of client care services reimbursed by the program
[CSHCN Services Program].

(C) Provider review. The program [CSHEN Serviees
Program| may conduct periodic quality assurance reviews for provider
services.
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(D) Survey of clients and families. The program
[ESHEN Services Program] shall survey clients periodically to assess
the availability, appropriateness, effectiveness, accessibility, and
cultural sensitivity of provided services.

(2) Utilization review. Utilization review will assess the
appropriateness of services provided to program [CSHEN Services
Program] clients by monitoring systems developed or contracted by
the program [CSHEN Services Program. Suspected fraud and abuse
cases witl be evaluated by the Office of the General Counsel for possi-
ble prosccution|.

(3) Task forces. The program [CSHCN Services Program|
may establish advisory task forces [to advise the CSHCEN Services Prot]
gram].

(4) Cooperation with other agencies. The department col
operates with public and private agencies and with persons interested
in the welfare of children with special health care needs. The program
[ESHEN Services Program] will make every effort to establish cooper(’]
ative agreements with other state agencies to define the responsibilities
of each agency in relation to specific programs to avoid duplication of
services.

(5) Collaboration with stakeholders. The program
[ESHEN Services Program] values the participation of all stakehold!’
ers who have an interest in children with special health care needs and
will make every effort to work collaboratively with stakeholders in
the design, development, and implementation of program rules and
policies.

(6) Systems development activities. The program
[ESHEN Services Program] may conduct population-based systems
development activities to improve and support the state’s infrastrucl)
ture for serving all children with special health care needs and their
families by program staff or through contractors.

[A)] Population-based systems development activities
include, but are not limited to the development and maintenance of
community-based systems such as case management, parent case man/’
agement, parent networks, parent resource centers, parent or provider
[parent/provider] training, voucher programs, wellness centers, permal]
nency planning, or other systems that may directly or indirectly support
any family in Texas with the program [CSHEN].

[B) The CSHEN Services Program may establish well-

which are | hysical focations of
nity-based service organizations which provide specific support ser-
[ Community-based service organizations that
churches: bovsigirls orcanizations: health eenters; orf school-based
centers. Existing community-based service organizations that provide
within ¢ community shall reeeive preferenee in funding by the CSHEN
Services Program-]
[(i)) Services provided in community-based well"]
ness centers may include, but are not limited to:]
[(H case management or social services;]
() hological ices, cularly for
child or family groups;]
() sibli ;]
[(IV) dietary counseling;]

[(V) recreation or fitness programs and physical
fitioning:]
[(VH) a meeting place for family or child groups

[(VH) a parent/family information or resource
eenters]

[(VHH)  parent to parent referrals and/or network
ing:}

[(IX) health promotion education and/or traint

[(%) family or individual health planning; in‘]
cluding permanency planning.]
[ ices may inel ’
services as well as population-based services.]
§38.15. Third Party Recovery.

(@) The program or the program’s designee may recover the
cost of services provided to a client from a person who does not pay
or reimburse the department as required by Health and Safety Code,
§35.007.

(b) The program or the program’s designee may recover the
cost of services provided to a client from any third party who has a
legal obligation to pay for the services provided.

(c) The program’s right of recovery against a third party liable
for the client’s condition or injury is limited to the amount paid by
the program for all claims submitted by program providers for covered
services to treat the client’s condition or injury.

(d) The program or the program’s designee may agree to waive
all or part of the program’s right to recover from a liable third party if:

(1) the total of all claims from providers for the cost of ser[
vices provided to the client exceeds the amount of the available recov[!
ery or settlement;

(2) the program or the program’s designee finds that en[]
forcement of the program’s right of recovery of the cost of services
provided would adversely affect the client’s long-term health and welll
fare; or

(3) the program or the program’s designee finds that the

gram.

838.16. Procedures to Address [ESHEN Serviees] Program Budget
Alignment.

(a) The department shall analyze actuarial cost projections
concerning program [CSHEN Services Program] administrative and
client services to estimate the amount of funds needed in the fiscal
year by the program to serve program [CSHEN Services Program]
clients and shall monitor such program cost projections and funding
analyses at least monthly to determine whether the estimated amount
of funds needed by the program will:

(1)-(2) (No change.)

(b) When the program [CSHEN Serviees Program] projects
that the estimated amount of funds needed in the fiscal year by the pro[
gram to serve program [CSHEN Services Program] clients will exceed
the program’s appropriated funds and other available resources for the
fiscal year, the program shall use the following methodology to reduce
or limit [redueetimit] the amount of funds to be expended by the pro[’
gram:
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(1) give clients and providers who will be directly affected
written notice of any reductions or limitations of services, coverage, or
[and/or] reimbursements;

(2) take the following actions in the order listed only until
the projected amount of funds to be expended by the program approx [
imately equals, but does not exceed, the program’s appropriated funds
and other available resources:

(A) implement administrative efficiencies[;] while
avoiding changes which may jeopardize the quality and integrity of
the program [ESHEN Services Program| service delivery;

(B) (No change.)

(C) at the same time the waiting list is established, the
program shall:

(i) provide only limited prior authorization for fam[]
ily support services for ongoing clients, as determined by the medical
director or other designated medical staff, only in order to continue
services already being provided at the time the waiting list is estab(]
lished, or [and/or] when the specific services are required to prevent
out-of-home placement of the client (as documented by the program
[ESHEN Serviees Program] regional case management staff or con[]
tractors, or [staff/contractors; and/or]) when the provision of such serl’]
vices is cost effective for the program;

(i) (No change.)

(iii) allow limited prior authorization of diagnosis
and evaluation services on a short-term basis[;] only when such in[]
formation is needed to assess whether clients on the waiting list have
"urgent need for health care benefits" as described in subsection (e) of
this section and only with prior authorization and approval by the med [
ical director or other designated medical staff.

(D) place new applicants or re-applicants with lapsed
eligibility who are determined eligible for program health care ben[!
efits (new clients for health care benefits) on the waiting list. These
clients will be ordered on the waiting list according to the date and
time [date/time] the client is determined eligible for program health
care benefits;

(E) reduce or limit [reduce/limit] reimbursements for
contractual service providers[;] while avoiding changes which may
jeopardize the integrity of the contractor base and thereby decrease
client access to services;

(F) place clients who are eligible to receive program
[ESHEN Services Program] health care benefits and who currently are
not on the waiting list (ongoing clients for health care benefits) on the
waiting list. These clients will be ordered on the waiting list accord[]
ing to the original date and time [date/time] that starts the client’s latest
uninterrupted sequence of eligibility for program health care benefits[;]
and in the following order of movement to the waiting list:

(i) ongoing clients for health care benefits who have
one or more sources of substantial health insurance coverage (such as
Medicaid, CHIP, [Medicaid/CHIP/] or other private health insurance
similar in scope) in addition to the CSHCN Services Program (not in[]
cluding those ongoing clients for whom the program [CSHEN Services

Program] pays the insurance premiums);

(if) ongoing clients for health care benefits in the fol[]
lowing order by age groups: 21 years of age or older, [;] 20 years of
age, [;] 19 years of age, [;] 18 years of age; and

(iii)  (No change.)

(G) employ additional measures to reduce or limit [ret]
duee/limit] the amount of funds to be expended by the program as dil]
rected by rule.

(c) If the procedures described in subsection (b)(2)(A) [
(G)[)] of this section enable the program to project that the estimated
amount of funds to be expended by the program in the fiscal year
approximately equals, but does not exceed, the program’s appropril]
ated funds and other available resources, the program shall take the
following additional steps in order to provide health care benefits to
as many clients with urgent need for health care benefits as possible
who are currently on the waiting list.

(1) generate cost savings by taking the following steps in
the order listed:

(A) give clients and providers who will be directly afl]
fected written notice of any reductions or limitations of services, cov(]
erage, or [and/er] reimbursements;

(B) reduce or limit [reduee/imit] reimbursements for
contractual service providers[;] while avoiding changes which may
jeopardize the integrity of the contractor base and thereby decrease
client access to services; and

(C) (No change.)

(2) utilize cost savings generated to remove as many clients
with urgent need for health care benefits as possible from the waiting
list and provide health care benefits to those clients. Clients with urgent
need for health care benefits will [shall] be removed from the waiting
list according to the original date and time [date/time] that starts the
client’s latest uninterrupted sequence of eligibility for program health
care benefits and in the following group order:

(A) clients who are less than 21 years old and who have
an urgent need for health care benefits[;] as described in subsection (e)
of this section;

(B) clients who are 21 years of age or older and who
have an urgent need for health care benefits[;] as described in subsecl
tion (e) of this section;

(3) (No change.)

(4) provide limited health care benefits or [and/or] payment
of outstanding bills for health care benefits for clients with urgent need
for health care benefits who are on the waiting list and remain on the
waiting list. The program’s coverage of such health care benefits may
be limited in scope, amount, and duration and is not intended to be
sustained over time. If limited health care benefits coverage includes
coverage of family support services, the coverage of family support
services must be limited according to the parameters set forth in sub[]
section (b)(2)(C)(i) of this section. Clients with urgent need for health
care benefits who are on the waiting list will be served in the same order
used in paragraph (2) of this subsection to remove clients with urgent
need for health care benefits from the waiting list. This coverage may
be provided to clients with urgent need on the waiting list prior to or
at any point during activities described by paragraphs (2) - (3) of this
subsection only:

(A) - (C) (No change.)

(d) When the program [CSHEN Services Program] projects
that the estimated amount of funds to be expended by the program in
the fiscal year is less than the program’s appropriated funds and other
available resources due to the cost reduction, limitation, or deferral pro[
cedures implemented according to subsections (b) or (¢) of this section,
or the program’s receipt of additional funding, or funding analysis re[]
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sulting in a projected amount of unobligated funds, the program shall
increase the amount of funds to be expended by the program.

(1) Inan effort to expend unobligated funds (except for un(J
obligated funds resulting from program actions taken according to sub[]
section (c) of this section), the program shall utilize the following steps
in the order listed only until the program projects that the estimated
amount of unobligated funds will be expended by the program during
the fiscal year:

(A) take clients off the waiting list according to the orig[]
inal date and time [date/time] that starts the client’s latest uninterrupted
sequence of eligibility for program health care benefits and in the fol[l
lowing group order:

(i) clients who are less than 21 years old and who
have an urgent need for health care benefits[;] as described in subsecl]
tion (e) of this section;

(if) clients who are 21 years of age or older and who
have an urgent need for health care benefits[;] as described in subsec[’]
tion (e) of this section;

(iii) - (iv) (No change.)

(B) (No change.)

(C) provide limited health care benefits for clients who
are on the waiting list and remain on the waiting list, [; and/or] payment
of outstanding bills for health care benefits for clients who are on the
waiting list and remain on the waiting list, or [; and/er] payment of out[]
standing bills for health care benefits for clients who have been taken
off the waiting list. The program’s coverage of such health care benefits
may be limited in scope, amount, and duration and is not intended to be
sustained over time. If limited health care benefits coverage includes
coverage of family support services, the coverage of family support
services must be limited according to the parameters set forth in sub[]
section (b)(2)(C)(i) of this section. This coverage may be provided at
any point during activities described by subparagraphs (A) and (B) of
this paragraph only:

(i) - (iii) (No change.)

(D) ifthe program [ESHEN Services Program] projects
that the amount of funds to be expended by the program in the fiscal
year will be less than the program’s appropriated funds and other avail [
able resources after no clients eligible for program [ESHEN Serviees

Program] health care benefits remain on the waiting list, the program
may take the following actions in the following order:

(i) - (i) (No change.)

(iii) remove any of the additional measures taken to
reduce or limit [redueeAimit] the amount of funds to be expended by
the program as directed by rule;

(iv) remove any reductions or limitations [ref]
duetions/Himitations] to contractor reimbursements that have been
implemented; and

(v) (No change.)

(2) Inan effort to expend unobligated funds resulting from
program actions taken according to subsection (c¢) of this section (unob[]
ligated cost savings funds that remain after all clients with urgent need
for health care benefits have been removed from the waiting list and
provided health care benefits), the program shall utilize the following
steps in the order listed only until the program projects that the estil]
mated amount of unobligated funds will be expended by the program
during the fiscal year:

(A) take additional clients off the waiting list according
to the original date and time [date/time] that starts the client’s latest
uninterrupted sequence of eligibility for program health care benefits
and in the following group order:

(i) - (ii) (No change.)
(B) (No change.)

(C) provide limited health care benefits for clients iden[
tified in subparagraph (A)(i) and (ii) of this paragraph who are on the
waiting list and remain on the waiting list, [; and/or] payment of outl’
standing bills for health care benefits for clients identified in subparal
graph (A)(i) and (ii) of this paragraph who are on the waiting list and
remain on the waiting list, or [; and/er] payment of outstanding bills for
health care benefits for clients who have been taken off the waiting list.
The program’s coverage of such health care benefits may be limited in
scope, amount, and duration and is not intended to be sustained over
time. If limited health care benefits coverage includes coverage of fam [
ily support services, the coverage of family support services must be
limited according to the parameters set forth in subsection (b)(2)(C)(i)
of this section. This coverage may be provided at any point during acl
tivities described by subparagraphs (A) and (B) of this paragraph and
only as stipulated in paragraph (1)(C)(i) - (iii) of this subsection;

(D) (No change.)

(E) remove any reductions or limitations [reduet]
tions/limitations] to contractor reimbursements that have been
implemented.

(e) The program shall establish a protocol to be used by the
medical director or other designated medical staff to determine whether
a client has an "urgent need for health care benefits" by considering
criteria including, but not limited to, the following:

(1) the physician or dentist who signs the client’s applicall
tion or [and/er] the treating physician or dentist [physician/dentist] at[]
tests or [and/er] documents the physician’s or dentist’s [physician/dent
tist’s] determination that delay in receiving health care benefits could
result in loss of life, permanent increase in disability, or intense pain
and suffering [pain/suffering];

(2) the client or family [elientAamily]| states that no other
source of health insurance coverage is available to the client;

(3) information on the application for health care benefits
indicates the complexity of the client’s condition or [and/er] need for
care;

(4) information received from program [ESHEN Services
Program] regional case management staff or contractors [staff/contract]
tors] supports other information gathered or [and/er] indicates that a de[]
lay in health care benefits could reasonably be expected to result in an
out-of-home placement or institutionalization [placement/institutional: |
izationr] of the client because the family cannot continue to care for the
client; and

(5) (No change.)

(f) The program [CSHCN Services Program] central office
may establish and administer the waiting list for health care benefits
to address a budget shortfall.

(1) In order to facilitate contacting clients on the waiting
list, the program [CSHEN Serviees Program] shall collect information
including, but not limited to the following:

(A) - (G) (No change.)

(2) (No change.)
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(3) The program shall refer clients on the waiting list to
other possible sources of services[;] and shall contact waiting list
clients periodically to confirm their continuing need for program
[ESHEN Serviees Program| services.

(4) The program will offer case management services as
needed or desired [needed/desired] to all clients who are eligible for
health care benefits[;] including those on the waiting list for health care
benefits.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002003

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

25 TAC 838.13

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Department of State Health Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

STATUTORY AUTHORITY

The repeal is authorized by Government Code, §531.0055(e),
and Health and Safety Code, §835.003, 35.004, 35.005, 35.006,
and 1001.075, which authorize the Executive Commissioner of
the Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001. Review of the sections
implements Government Code, §2001.039.

The repeal affects Government Code, Chapter 531, and Health
and Safety Code, Chapters 35 and 1001.

§38.13. Right of Appeal.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201002004

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

CHAPTER 140. HEALTH PROFESSIONS
REGULATION

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §8140.2,

140.103, 140.153, 140.204, 140.277, 140.301, 140.403, and
140.504, and new 88140.23, 140.120, 140.169, 140.217,
140.286, 140.377, 140.431, and 140.523 concerning fees and
procedures for issuance of criminal history evaluation letters
in the perfusionist, sanitarian, code enforcement officer, respi-
ratory care practitioner, optician, massage therapist, chemical
dependency counselor, and medical radiologic technologist
regulatory programs.

BACKGROUND AND PURPOSE

The purpose of the rules is to establish procedures to evaluate,
upon request, the criminal history of potential applicants to de-
termine if they are ineligible to hold a license. These evaluations
will occur before the potential applicants enter or complete a
preparatory educational program or licensure examination lead-
ing to licensure thereby allowing applicants to avoid unnecessary
hardship or costs if their criminal history is a ground for license
ineligibility. These rules establish fees and procedures for the
issuance of a criminal history evaluation letter.

The proposed rules are necessary to comply with amendments
made to Occupations Code, Chapter 53 by House Bill (HB) 963,
81st Legislature, Regular Session (2009). HB 963 authorizes
the collection of a fee for providing potential applicants a criminal
history evaluation letter. All state agencies that issue licenses
or certificates to engage in a particular occupation must adopt
rules necessary to administer the new provisions by September
1, 2010.

SECTION-BY-SECTION

The amendments to §§140.2, 140.103, 140.153, 140.204,
140.277, 140.301, 140.403, and 140.504, and new §8§140.23,
140.120, 140.169, 140.217, 140.286, 140.377, 140.431, and
140.523 contain uniform language outlining provisions for fees
and procedures for the issuance of criminal history evaluation
letters in the perfusionist, sanitarian, code enforcement officer,
respiratory care practitioner, optician, massage therapist, chem-
ical dependency counselor, and medical radiologic technologist
regulatory programs. The criminal history evaluation letter
fee is $50 for each of the programs and the procedures are
uniform among the program rules. The procedures require a
person making a request for the issuance of a criminal history
evaluation letter to complete and submit a request form and the
applicable fee. The rules require the department to make the
requested determination regarding the person’s eligibility for a
license and issue a criminal history evaluation letter not later
than the 90th day after the date the department received the
request.

FISCAL NOTE

Cindy Bourland, Manager, Professional Licensing and Certifica-
tion Unit, has determined that for each year of the first five-year
period that the sections are in effect, there will be fiscal revenue
implications to state government as a result of administering the
sections that authorize the department to charge a fee for a vol-
untary prescreening evaluation request from persons who may
be potentially ineligible for a license based upon criminal his-
tory. The department has determined to require a fee of $50 to
screen these persons and it is estimated that approximately 195
persons in the applicable licensing programs will seek this evalu-
ation per year. There may be an increase in revenue to the state
of $9,750 each year for the next five fiscal years. There are no
fiscal implications for local governments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
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Ms. Bourland has also determined that there will be no adverse
effect on small businesses or micro-businesses as those busi-
nesses are not required to comply with the sections as proposed.
Small businesses and micro-businesses will not be required to
alter their business practices, since the request for a criminal
history evaluation letter under the proposed rules applies only
to individuals and is optional. There are anticipated economic
costs to persons who choose to comply with the sections as pro-
posed and the cost is $50 for a person who requests a criminal
history evaluation letter. There is no anticipated negative impact
on local employment.

Government Code, §2006.002, requires an agency to prepare
an Economic Impact Statement and Regulatory Flexibility Anal-
ysis if a proposed rule may have an adverse economic impact
on small businesses. Only individuals who choose to request a
criminal history evaluation letter under the proposed rules will be
required to pay the applicable fee. Because the proposed sec-
tions will not impose fees or other requirements on small busi-
nesses, the sections will not impose an adverse economic im-
pact on small businesses.

PUBLIC BENEFIT

In addition, Ms. Bourland has determined that for each year of
the first five years the sections are in effect, the public will benefit
from the adoption of the sections. The public benefit anticipated
as a result of administering the sections is to allow potential li-
cense applicants to avoid unnecessary hardship or costs by ob-
taining a criminal history evaluation letter concerning the individ-
ual's potential ineligibility for a license based on criminal history.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to David
Olvera, Program Director, Professional Licensing and Cer-
tification Unit, Division for Regulatory Services, Department
of State Health Services, Mail Code 1982, P.O. Box 149347,
Austin, Texas 78714-9347, (512) 834-6768 or by email to
david.olvera@dshs.state.tx.us. When emailing comments,
please indicate "Comments on Proposed Rules" in the subject
line. Comments will be accepted for 30 days following publica-
tion of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed

by legal counsel and found to be within the state agencies’ au-
thority to adopt.

SUBCHAPTER A. PERFUSIONISTS
25 TAC 8140.2, §140.23
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, 8853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, 8531.0055, and Health and Safety
Code, 81001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

§140.2.

(a) The schedule of fees for licensure as a perfusionist or a
provisional licensed perfusionist is as follows:

(1)-(9) (No change.)

(10) wverification fee--$10 per licensee; [and]

Fees.

(11) retired perfusionist license renewal issued for a two-
year term (in accordance with §140.12(f) of this title relating to License
Renewal)--$175; and [-]

(12)  criminal history evaluation letter fee--$50.
(b) - (h) (No change.)

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a license if the person:

(1) 1is enrolled or planning to enroll in an educational pro[]
gram that prepares a person for an initial license or is planning to take
an examination for an initial license; and

(2) has reason to believe that the person is ineligible for
the license due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his|
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[!
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil’l
gibility.

(c) The department has the same authority to investigate a re[
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a license.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
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day after the date the department received the request form, the crimil]
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) If the department determines that the requestor is ineligil’
ble for a license, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described in
the request form. In the absence of new evidence known to but not dis
closed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001993

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER C. SANITARIANS
25 TAC §140.103, §140.120
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, §853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, §531.0055, and Health and Safety
Code, 81001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

§140.103.
(a) (No change.)
(b) The schedule of fees is as follows:
(1)-(7) (No change.)

(8) continuing education sponsor approval fee--$100 per
sponsor. Pre-approved providers are exempt from this fee; [and]

Fees.

(9) exemption fee for retired sanitarians--$150; and[-]

(10) criminal history evaluation letter fee--$50.

(c) - (¢) (No change.)

§140.120. Request for Criminal History Evaluation Letter.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a registration if the person:

(1) is enrolled or planning to enroll in an educational prol!
gram that prepares a person for an initial registration or is planning to
take an examination for an initial registration; and

(2)  has reason to believe that the person is ineligible for the
registration due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[]
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil
gibility.

(c) The department has the same authority to investigate a rel|
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a registration.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil’]
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) Ifthe department determines that the requestor is ineligible
for a registration, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described
in the request form. In the absence of new evidence known to but not
disclosed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001994

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER D. CODE ENFORCEMENT
OFFICERS

25 TAC §140.153, 8140.169

STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, 8853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
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of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

§140.153. Fees.
(a) The schedule of fees is as follows:
(1) - (5) (No change.)
(6) examination fees:
(A) department administered--$50; or

(B) administered by department’s designee--the
amount specified in the contract between the department and the
designee, not to exceed $50; [and]

(7) reexamination fee--$50; and[-]
(8) criminal history evaluation letter fee--$50.
(b) - (e) (No change.)
§140.169.

Request for Criminal History Evaluation Letter.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a registration if the person:

(1) 1is enrolled or planning to enroll in an educational pro[]
gram that prepares a person for an initial registration or is planning to
take an examination for an initial registration; and

(2) has reason to believe that the person is ineligible for the
registration due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[!
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil
gibility.

(c) The department has the same authority to investigate a rel
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a registration.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil]
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) Ifthe department determines that the requestor is ineligible
for a registration, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after

the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described
in the request form. In the absence of new evidence known to but not
disclosed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001995

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ L4

SUBCHAPTER E. RESPIRATORY CARE
25 TAC 8140.204, §140.217
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, §853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, 8531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

§140.204. Fees.

The following fees are required to be paid to the department before any
certificate or permit is issued. All fees shall be submitted in the form
of a check or money order and are nonrefundable. The department
may direct examination applicants to submit examination fees to the
National Board for Respiratory Care, Inc. (NBRC).

(1) - (2) (No change.)
(3) Criminal history evaluation letter fee--$50.

(4) [€3)] Any certificate holder whose check to the depart[’]
ment is returned marked insufficient funds, account closed, or payment
stopped shall remit to the department a money order or check for guarl’
anteed funds in the amount of the check submitted to the department
plus the returned check fee within 30 days of the date of receipt of the
department’s notice. Failure to comply with this requirement may be
the grounds for disciplinary action, up to and including denial of the
certificate holder application or the revocation of the certificate. If a
certificate is issued or renewed or an application processed upon the
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submission of a check to the department, and if such check is later re[!
turned unpaid, the department may cancel the certificate or application
if the certificate holder or applicant does not redeem the check in com[]
pliance with this section. The effect of such a cancellation shall be the
same as if the application for renewal or for licensure had not been sub(
mitted.

(5) [@)] If the department’s notice, as set out in paragraph
(4) [3)] of this section, is returned unclaimed, the department shall
mail the notice to the applicant or certificate holder by first class mail.
If a money order or check for guaranteed funds is not received by the
department’s cashier within 30 days of the postmarked date on the secl
ond mailing, the approval or certificate issued shall be invalid. The
department shall notify the applicant’s or certificate holder’s employer
that the person has failed to comply with this section.

(6) [(5)] The department shall make periodic reviews of
the fee schedule and recommend any adjustments necessary to provide
sufficient funds to meet the expenses of the respiratory care practitioner
certification program without creating an unnecessary surplus. Such
adjustments shall be made through rule amendments approved by the
Executive Commissioner of the Health and Human Services Commis[]
sion.

§140.217. Request for Criminal History Evaluation Letter.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a certificate if the person:

(1) is enrolled or planning to enroll in an educational pro(]
gram that prepares a person for an initial certificate or is planning to
take an examination for an initial certificate; and

(2)  has reason to believe that the person is ineligible for the
certificate due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[]
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil
gibility.

(c) The department has the same authority to investigate a re[
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a certificate.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil’]
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) If the department determines that the requestor is ineligil]
ble for a certificate, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001996

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER G. OPTICIANS
25 TAC 8140.277, §140.286
STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, §853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

8140.277.
(a) Schedule of fees. The fees are as follows:
(1)-(5) (No change.)
(6) duplicate certificate fee--$20; [and]

Fees.

(7) examination fee--the then current fee assessed by the
Department of State Health Services’ (department’s) designee for the
examination; and|[-]

(8) criminal history evaluation letter fee--$50.
(b) - (¢) (No change.)
§140.286.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter

Request for Criminal History Evaluation Letter.

to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described in
the request form. In the absence of new evidence known to but not dis[
closed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

regarding the person’s eligibility for a registration if the person:

(1) is enrolled or planning to enroll in an educational prol]
gram that prepares a person for an initial registration or is planning to
take an examination for an initial registration; and

(2) hasreason to believe that the person is ineligible for the
registration due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[
tory evaluation letter shall submit the request on a form prescribed by
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the department, accompanied by the criminal history evaluation let[]
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil]
gibility.

(c) The department has the same authority to investigate a re[
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a registration.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil]
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) Ifthe department determines that the requestor is ineligible
for a registration, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described
in the request form. In the absence of new evidence known to but not
disclosed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001997

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER H. MASSAGE THERAPISTS
DIVISION 1. THE DEPARTMENT

25 TAC §140.301

STATUTORY AUTHORITY

The amendment is authorized by Occupations Code, §853.105,
352.053, 455.051, 504.051, 601.052, 603.152, 604.052,
1952.051, and 1953.051, which authorize the adoption of rules
regarding fees for criminal history evaluation letters, and the
adoption of rules regarding the regulation of perfusionists,
sanitarians, code enforcement officers, respiratory care prac-
titioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, §531.0055, and Health and Safety
Code, 81001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment affects Occupations Code, Chapters 53, 352,
455, 504, 601, 603, 604, 1952, and 1953; Government Code,
Chapter 531; and Health and Safety Code, Chapter 1001.

§140.301. Fees.
(a) - (j) (No change.)
(k) Criminal history evaluation letter fee--$50.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001998

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

DIVISION 7. COMPLAINTS, VIOLATIONS
AND SUBSEQUENT DISCIPLINARY ACTIONS
25 TAC §140.377

STATUTORY AUTHORITY

The new rule is authorized by Occupations Code, §853.105,
352.053, 455.051, 504.051, 601.052, 603.152, 604.052,
1952.051, and 1953.051, which authorize the adoption of rules
regarding fees for criminal history evaluation letters, and the
adoption of rules regarding the regulation of perfusionists,
sanitarians, code enforcement officers, respiratory care prac-
titioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, 8531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The new rule affects Occupations Code, Chapters 53, 352, 455,
504, 601, 603, 604, 1952, and 1953; Government Code, Chapter
531; and Health and Safety Code, Chapter 1001.

§140.377. Request for Criminal History Evaluation Letter.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a license if the person:

(1) is enrolled or planning to enroll in an educational pro[]
gram that prepares a person for an initial license or is planning to take
an examination for an initial license; and

(2) has reason to believe that the person is ineligible for
the license due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[’
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[!
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil]
gibility.

(c) The department has the same authority to investigate a rel
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a license.
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(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) If the department determines that the requestor is ineligil’
ble for a license, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described in
the request form. In the absence of new evidence known to but not dis[J
closed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 23, 2010.

TRD-201001999

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 6, 2010

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER 1. LICENSED CHEMICAL
DEPENDENCY COUNSELORS

25 TAC 8140.403, §140.431

STATUTORY AUTHORITY

The amendment and new rule are authorized by Occupations
Code, §853.105, 352.053, 455.051, 504.051, 601.052, 603.152,
604.052, 1952.051, and 1953.051, which authorize the adoption
of rules regarding fees for criminal history evaluation letters,
and the adoption of rules regarding the regulation of perfusion-
ists, sanitarians, code enforcement officers, respiratory care
practitioners, opticians, massage therapists, licensed chemical
dependency counselors, and medical radiological technologists;
and Government Code, 8531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendment and new rule affect Occupations Code, Chap-
ters 53, 352, 455, 504, 601, 603, 604, 1952, and 1953; Govern-
ment Code, Chapter 531; and Health and Safety Code, Chapter
1001.

§140.403.
(a) The schedule of fees is:
(1) - (7) (No change.)

(8) clinical supervisor initial and renewal application and
certification fee--$20; and[-]

Fees.

(9) criminal history evaluation letter fee--$50.
(b) - (e) (No change.)
§140.431.

Request for Criminal History Evaluation Letter.

(a) In accordance with Occupations Code, §53.102, a person
may request the department to issue a criminal history evaluation letter
regarding the person’s eligibility for a license if the person:

(1) 1is enrolled or planning to enroll in an educational pro[]
gram that prepares a person for an initial license or is planning to take
an examination for an initial license; and

(2) has reason to believe that the person is ineligible for
the license due to a conviction or deferred adjudication for a felony or
misdemeanor offense.

(b) A person making a request for issuance of a criminal his[
tory evaluation letter shall submit the request on a form prescribed by
the department, accompanied by the criminal history evaluation let[!
ter fee and the required supporting documentation, as described on the
form. The request shall state the basis for the person’s potential inelil
gibility.

(c) The department has the same authority to investigate a re[]
quest submitted under this section and the requestor’s eligibility that
the department has to investigate a person applying for a license.

(d) Ifthe department determines that a ground for ineligibility
does not exist, the department shall notify the requestor in writing of
the determination. The notice shall be issued not later than the 90th
day after the date the department received the request form, the crimil!
nal history evaluation letter fee, and any supporting documentation as
described in the request form.

(e) If the department determines that the requestor is ineligil]
ble for a license, the department shall issue a letter setting out each
basis for potential ineligibility and the department’s determination as
to eligibility. The letter shall be issued not later than the 90th day after
the date the department received the request form, the criminal history
evaluation letter fee, and any supporting documentation as described in
the request form. In the absence of new evidence known to but not dis[ !
closed by the requestor or not reasonably available to the department
at the time the letter is issued, the department’s ruling on the request
determines the requestor’s eligibility with respect to the grounds for
potential ineligibility set out in the letter.

This agency hereby certifies that 