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2015 SUPPLEMENT to
Texas Foreclosure Manual
Third Edition
WiLLiaM H. LOCKE, JR.

RALPH MARTIN NOVAK, J.
G. TOMMY BASTIAN

This supplement updates the practice notes and forms and incorporates relevant statutory
and case law handed down since 2014.

Digital Product Download

This supplement’s complete digital product, containing the entire text of the manual in PDF and all
State Bar of Texas—copyrighted forms in Word, can be securely downloaded from our Web site at
http://www.texasbarcle.com/foreclosure-2015 (for details, go to http://texasbarbooks.net/
download-tips/ or see the section titled ‘How to Download This Manual’ in volume 1).

How to Use This Supplement

This supplement consists of loose-leaf pages that replace or add to material in the manual. The pages
following these instructions are to be inserted in the Texas Foreclosure Manual, third edition.

1.

BE SURE that yours is the 2014 manual. Check the back of the title page in either volume; the
copyright dates shown should include 2014. If you do not have the 2014 manual, you should obtain
it and return this supplement for a refund. Current purchases of the manual automatically include a
copy of this supplement. To order the 2014 manual, you may write to State Bar of Texas, Sales
Desk, P.O. Box 12487. Austin, TX 78711, order online at http://www.texasbarcle.com, or call
1-800-204-2222 ext. 1411 (8:00 A.M.—5:00 p.M. Monday through Friday).

Use the instructions following this list of steps to remove outdated pages and insert new ones. Set
the removed pages aside.

When all the listed pages have been inserted and all superseded pages have been removed, the List
of Effective Pages will remain. Use the List of Effective Pages to check each page in the manual to
ensure that the manual is complete and that-the correct version of each page is in place. (Note that
the pages comprising the List of Effective Pages should not be in the manual at this stage, because
they will be used to check all other pages.)

After the pages have been checked, insert pages xvii—xx (the List of Effective Pages) in their
proper place, immediately after page xvi and before the tab divider for Summary of Contents.

Occasionally the printer accidentally omits some pages from the supplement, and sometimes pages
from the original manual will have been lost during use. We will be happy to provide

new supplement pages and replacements for ‘old’ pages. If you don’t find your missing pages in
the stack of superseded pages you’ve removed and set aside, photocopy the List of Effective
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Pages, indicate which pages you’re missing, and send the list, together with a label containing your
complete mailing address, to: State Bar of Texas, TexasBarBooks, Missing Pages, P.O. Box
12487, Austin, TX 78711-2487; you may also send your request via e-mail to books@texasbar

.com or fax to (512) 427-4404.

6. When steps 1-4 have been completed, discard the superseded pages. These instructions may be

discarded or filed for future reference.

INSTRUCTIONS FOR REMOVING AND INSERTING PAGES

REMOVE OLD PAGES

VOLUME 1

title page — staff page
XV —Xvi

Behind tab HOW TO DOWNLOAD THIS MANUAL

entire contents behind tab

Behind tab CHAPTER 1
1-1—-1-2

1-9-1-10

Behind tab CHAPTER 2
2-i -2+

2-5-2-12

Behind tab CHAPTER 3

3-1-3-12
3-3-1-3-3-2
3-6-1-3-6-2
3-10-1 —3-10-2

Behind tab CHAPTER 4
44432

Behind tab CHAPTER 5

entire contents behind tab

Behind tab CHAPTER 6

entire contents behind tab
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INSERT NEW PAGES

title page — staff page

XV —XVi

Doc-1 — Doc-8

1-1-12

1-9-1-10

2-1—2-1i
2-5-2-1-2

3-1-3-12
3-3-1-3-3-2
3-6-1 —3-6-2
3-10-1 - 3-10-2

4-i—4-3-4

5-1—5-12

6-1— 6-26




REMOVE OLD PAGES INSERT NEW PAGES
Behind tab CHAPTER 7

T-1—7-2 T-i—7-2

7-9 - 7-14 7-9-17-14
Behind tub CHAPTER 8

entire contents behind tab 8-1-8-5-4
Behind tab CHAPTER 9

9-1-9-2 Y1 —92
Behind tab CHAPTER 10

entire contents behind tab 10-i— 10-50
Behind tab CHAPTER 11

11-i—-11-14 11-1—11-14
Behind tab CHAPTER 12

12-i— 12-12 12-i - 12-12
12-3-1 - 12-3-6 12-3-1 —12-3-6
Behind tab CHAPTER 13

13-1—13-1 13-1— 1341
13-15-13-16 13-15-13-16
13-23 — 13-26 13-23 — 13-26
VorLuME 2

title page — copyright page

Behind tab CHAPTER 14

14-i — 14-24
14-7-1 - 14-7-6

Behind tab CHAPTER 15
15-1—15-4-6

Behind tab CHAPTER 16
16-5 —16-8

title page — copyright page

14-i — 14-24
14-7-1 — 14-7-6

15-1—15-4-6

16-5 - 16-8



REMOVE OLD PAGES

INSERT NEW PAGES

Behind tab CHAPTER 17
17-i—17-12

Behind tab CHAPTER 20

20-7 - 20-8
20-6-1 - 20-6-2

Behind tab CHAPTER 21
21-1-21-4

Behind tab CHAPTER 22
22-1-22-14

Behind tab CHAPTER 23
23-1-23-2-6

Behind tab CHAPTER 24
24-5-24-6

Behind tab CHAPTER 25
25-1-25-2

Behind tab CHAPTER 26
26-i —26-16

Behind tab CHAPTER 29
29-3 - 29-§

Behind tab CHAPTER 30
30-i — 30-14

Behind tab CHAPTER 33

entire contents behind tab

Behind tab CHAPTER 34

entire contents behind tab
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17-1-17-12

20-7—-20-8
20-6-1 —20-6-2

21-1-21-4

22-1-22-14

23-1-23-2-6

24-5 - 24-6

25-1-125-2

26-1—26-18

29-3 -29-8

30-1—30-14

33-1-33-12

34-i - 34-12




REMOVE QLD PAGES INSERT NEW PAGES
Behind tab CHAPTER 36

36-1 —-36-10 36-1—-36-10
Behind tab APPENDIX A

entire contents behind tab

Behind tab APPENDIX B

entire contents behind tab

Behind tab STATUTES & RULES CITED

entire contents behind tab

Behind tab CASES CITED

entire contents behind tab
Behind tab LIST OF FORMS BY TITLE
entire contents behind tab

Behind tab SUBJECT INDEX

-entire contents behind tab

After checking the manual contents against the List of Effective Pages, insert the pages numbered

App. A-1 — App. A4

App. B-1 — App. B-40

Stat-1 — Stat-20

Cases-1 — Cases-20

Forms-1 — Forms-6

Subj-1 — Subj-20.

xvii-xx (the List of Effective Pages) immediately after page xvi (Acknowledgments) and before the

tab divider for Summary of Contents.

5

(1/16)



[Reserved]

(1/16)



TEXAS
FORECLOSURE
MANUAL

Third Edition

VYolume 1

William H. Locke, Jr.
Ralph Martin Novak, Jr.
G. Tommy Bastian

Austin 2014



The State Bar of Texas, through its TexasBarBooks Department, publishes practice books prepared and edited by
knowledgeable authors to give practicing lawyers and judges as much assistance as possible. The competence of the authors’
ensures outstanding professional products, but, of course, neither the State Bar of Texas, the editors, nor the authors make
either express or implied warranties in regard to the use or freedom from error of this publication. In the use or modification
of these materials, each lawyer must depend on his or her own expertise and knowledge of the law.

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform' you that (1) this
written material was not intended or written by the author(s) to be used for the purpose of avoiding federal penalties that may
be imposed on a taxpayer; (2) this written material cannot be used by a taxpayer for the purpose of avoiding penalties that
may be imposed on the taxpayer; (3) this written material cannot be used in promoting, marketing, or recommending to
another party any tax-related transaction or matter; and (4) a taxpayer should seek advice based on the taxpayer’s particular
circumstances from an independent tax advisor.

The use of the masculine gender in parts of this manual is purely for literary convenience and should, of course, be
understood to include the feminine gender as well.

International Standard Beok Number: 978-1-938873-06-5
Intermnational Standard Book Number: 978-1-938873-34-8 (2015 Supplement)
Library of Congress Control Number: 2014935946

© 1991, 2006, 2008, 2010, 2012, 2014, 2015 State Bar of Texas
Austin, Texas 78711

All rights reserved. Permission is hereby granted for the copying of any part of this publication by a photocopy or other
similar process or by manual transcription, by or under the direction of licensed attorneys for use in the practice of law. No

other use is permitted that will infringe the copyright without the express written consent of the State Bar of Texas.

Printed in the United States of America

Third Edition, 2014




TEXAS FORECLOSURE MANUAL
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Bill Locke is a sharcholder with Graves, Dougherty, Hearon & Moody, A Professional Corpora-
tion, in Austin, Texas. He earned both his B.A. and J.D. with honors, from the University of Texas
and was admitted to the bar in 1972. He is a twenty-ycar maintaining member of the College of Law
of the State Bar of Texas; fellow member of the Texas Bar Foundation; director of the Real Estate,
Probate and Trust Law Council; and a founding director of the Texas College of Real Estate Lawyers.
He is a former president of the Corpus Christi Bar Association. He is listed in The Best Lawvers in
America for real estate, Who's Who in-America, and Who's Who in American Law, is a fellow of the
American College of Real Estate Lawyers, is a frequent speaker for continuing legal education pro-
grams, and is the author of numerous articles relating to real estate law. He is board certified in com-
mercial real estate, residential real estate, and farm and ranch real estate law. In addition to
conceiving and bringing to fruition this book, which is an outgrowth of experiences in the economic
downturn of the 1980s and his desire to help other practitioners avoid traps for the unwary, he regards
the following as accomplishments: establishing the Palmer Drug Abuse Program in Corpus Christi in
1979 and in Austin in 2000 as programs helping teens and young adults récover from alcohol and
drug abuse; conceiving of obtaining designations of the Corpus Christi Aquarium as the official
aquarium of the state of Texas and the Mexic-Arte Museum of Austin, Texas, as the official Mexican
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Texas Board of Legal Specialization in commercial real estate and is a member of the College of the
State Bar of Texas. Over the years he has been a frequent speaker for continuing legal education pro-
grams offered by the State Bar of Texas, the University of Texas School of Law, and the University of
Houston Law Center. In addition to being coauthor of the Texas Foreclosure Manual, he has contrib-
uted to the mechanic’s lien section of the Texas Collections Manual published by the State Bar of
Texas and is the author of Christianity and the Roman Empire: Background Texts, a widely praised
work on early Christian history that has been used as required reading at a number of universities in
the United States and abroad.

Mr. Novak holds a Bachelor of Arts in History and Anthropology, with honors, from Rice Uni-
versity (1973); a Masters Degree in Roman History from the University of Chicago (1975); and a
Doctor of Jurisprudence, with honors, from the University of Houston (1982). He is married to Amy
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How to Download This Manual

To download this manual’s digital product, go to
http://www.texasbarcle.com/lvreclosure-2015/

For details, see the section below titled
“Downloading and Installing.”

Texas Foreclosure Manual (3rd Ed.) Digital Product 2015

The downloadable version of the Texas Foreclosure Manual, third edition, contains the entire text of
the printed manual. If you have questions or problems with this product not covered in the
documentation available via the URLs below, please contact TexasBarBooks at (800) 204-2222, ext.
1499, or e-mail books@texasbar.com.

Additional and Entity Licenses

The current owner of this manual may purchase additional and entity licenses for the digital product.
Each additional license is for one additional lawyer and that lawyer’s support team only. Additional
and entity licenses are subject to the terms of the original license concerning permitted users of the
printed manual and digital product. Please visit http://texasbarbooks.net/additional-licenses/

for details.

Frequently Asked Questions

For answers to digital product licensing, download, installation, and usage questions, visit
TexasBarBooks Digital Product FAQs at http://texasbarbooks.net/f-a-q/.

Downloading and Installing
Use of the digital product is subject to the terms of the license and limited warranty included in

this documentation and on the digital product download Web pages. By downloading the digital
product, you waive all refund privileges for this publication.

© STATE BAR OF TEXAS Doc-1
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How to Download This Manual

To download this manual’s complete digital product, follow the instructions below: .

1. Type http://www.texasbarcle.com/foreclosure-2015/ into your browser’s address bar and press
your keyboard’s “Enter” key.

B Enter the download URL hers,

View  Favorkes  Tools  Help

TexasBarBooks Two of TexasBarBooks's mast popular
titles, - Altys and Qeuah
Boa , are now available as
Kindle e-books. As our first two
publications formatted for Kindle,
Tes ar\:h G‘D‘; a;)dwhat - these books mark a new venture by
TexasBarBooks into helping lawyers
and consumers in Texas and beyond
build their digital ibraries.

SEARCH

CATEGORIES

Frae Downloads
As Kindle e-books,

IR = will benefit
from some of the many features that
make Kindle Reading Davices such
r_s_leﬂr_a_tari prcduc_ts, Consumers .ff;li be
Lt f b e i

e

iF3

2. Ifyou are not yet a registered user of TexasBarCLE’s Web site, use the “click here” link to
complete the quick, free registration. Otherwise, simply log in.

Mo @ vew Foomss Tok b , ~
GeFavotes B« B) - ) M - Page- Safety- Toos- - F A

Online Library

Casemaker
VD CLE Enter your usermame (email adalee

Email Address: ﬂ

) Law Practice Mgmt Password Jv 5 P
| Ten Minute Mentor ] automatically tog me in the next ime 1 dsitihis site
. Markeiplace |
oLE Saarc | if you have forgoften vour password click here.

L @remet

e TR T

Doc-2 © STATE BAR OF TEXAS
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How to Download This Manual

3. The initial download Web page should look similar to the one below.

=ip Favorkes

Oniine Classroom Digital Product Reglstration
Webcasts
Seminars
Publications Congratulations! You'rs about fo downlcad the digifal product for—
Online Library
Free Legal Research

Title of TexasBarBooks Digital Product
Group Disceunts @ My Texas bar card numberis 00000000 i

Suggested CLE
¢ Law Practice Mgmt
In Minute Mentor

O | do not have a Texas bar card number.

> 1 fiom has an entity licensa for this produdt
Marketplace

- CLE Search

G

_

Log out

See http://texasbarbooks.net/download-tips/ for more download and installation tips.

. TexasBarBooks Navigational Toolbar

When preparing forms in your office using this manual’s editable text files, the TexasBarBooks
Navigational Toolbar enables you to—

O view or hide the instructions embedded in the word-processing forms;
O find and highlight the next variable, instruction, or optional text;

O retain the embedded instructions for viewing while you work on your hard drive but prevent them
from printing on your hard copies; and

O delete the embedded instructions entirely on forms you plan to e-mail or file electronically.

View the video tutorial at http://texasbarbooks.net/tutorials/. (You may also open
“ToolbarTutorial” in the digital product’s “Forms” folder.)

© STATE BAR OF TEXAS Doc-3
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Preparing Word Forms for E-Filing (Windows)

Preparing Word Forms for E-Filing (Windows)

Notes for Other Software

o Word for Macintosh: See the section titled “Remove
Metadata” in the document named “Macintosh--How to Use
the Word Forms™ included with the digital product.

0o WordPerfect: To remove metadata from RTF forms saved as
WordPerfect files (version X3 or later), launch the “Save
Without Metadata” tool (File > Save Without Metadata, or
Alt+F + M).

Using Word version 2007 or later, to remove personal information, hidden text, and other metadata
before filing or sharing a document electronically, launch the “Inspect Document” tool.

1. Go to File > Info > Check for Issues > Inspect Document (Alt + F + 1 + | + ).

P Pl SRR T
Wido-wie Formi. doc [Read-Oniy] [Competibity Mode] - Microsoft W
Home Insert Page Layout References Btaitings Review View 1B
el Save -
I Information about Form1
ve
Cilaw Office Road Map 201 2\Forms\Forml.doc
& Save as Adobe POF
{5 Open
S5 Prepare for Sharing
{23 Close £ ; -
Before sharing this file, be aware that it
contains:
%  Document properties, template name,
__author's name and related dates
Recent Inspect Document |
Check the document for hidden propesties ext
Mew i or personal information. for
[ Check Accessibility 3
Print [} Check the document for content that people
| with disabilities might find difficult to read.
g ; i
| Save & Send | Check Compatibility
| Check for features not supported by earlier |
i versions of Word, this
...... Lialn i e e e T T i
Doc-4 © STATE BAR OF TEXAS
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Preparing Word Forms for E-Filing (Windows)

2. In the “Document Inspector” window that opens, select the categories desired by checking the
appropriate boxes (be certain to check the “Hidden Text” box to ensure that any remaining red,
hidden instructional text in the document will be also be detected) and click the “Inspect” button.

_ To check the document for the selected content, dick Inspect.

¥ Comments, Revisions, Versions, and Annotations
Inspects the document for comments, versions, revision marks, and ink annotations.

[¥] Document Properties and Personal Information
Inspects for hidden metadata or personal information saved with the document.

TR

Headers, Footers, and Watermarks
Inspects the document for nformation in headers, footers, and watermarks.

=

T

[¥] Invisible Content
Inspects the document for objects that are not visible because they have been formatted as
invisible. This does not include objects that are covered by other objects.

V] Hidden Text
Inspects the document for text that has been formatted as hidden. |

e & e

3. In the second “Document Inspector” window that opens, review and remove any metadata found
as desired.

# Document Properties and Personal Information
The following document information was found:
* Document properties
* Author
* Related dates
* Template name

9 Headers, Footers, and Watermarks
The following items were foursd:
* Headers

* Footers
Headers and footers may include shapes such as watermarks,

& invisible Lontent
No invisible abjects found.

¥ Hidden Text
Hidden text was found.

| /b Note: Some changes cannot be undone.

CAVEAT: Although the above steps should remove basic metadata and the form instructions from the
Word forms, electronic files contain all manner of metadata. It’s wise to familiarize yourself with the
types of data stored by any software you use in the types of files you plan to share and reasonable
measures available to remove that data before sharing.

© STATE BAR OF TEXAS Doc-5
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License and Limited Warranty

License and Limited Warranty

Grant of license: The material in the digital product and in the documentation is copyrighted by the
State Bar of Texas (“State Bar”). The State Bar grants you a nonexclusive license to use this material
as long as you abide by the terms of this agreement.

Ownership: The State Bar retains title and ownership of the material in the digital files and in the
documentation and all subsequent copies of the material regardless of the form or media in which or
on which the original and other copies may exist. This license is not a sale of the material or any copy.
The terms of this agreement apply to derivative works.

Permitted users: The material in these files is licensed to you for use by one lawyer and that law-
yer’s support team only. At any given time, the material in these files may be installed only on the
computers used by that lawyer and that lawyer’s support team. That lawyer may be the individual
purchaser or the lawyer designated by the firm that purchased this product. You may not permit other
lawyers to use this material unless you purchase additional licenses. Lawyers, law firms, and law
firm librarians are specifically prohibited from distributing these materials to more than one
lawyer. A separate license must be purchased for each lawyer who uses these materials. For
information about special bulk discount pricing for law firms, please call 1-800-204-2222, ext. 1402,
or 512-427-1402. Libraries not affiliated with firms may permit reading of this material by patrons of
the library through installation on one or more computers owned by the library and on the library’s
network but may not lend or sell the files themselves. The library may not allow patrons to print or
copy any of this material in such a way as would infringe the State Bar’s copyright.

Copies: You may make a copy of the files for backup purposes. Otherwise, you may copy the mate-
rial in the files only as necessary to allow use by the users permitted under the license you purchased.
Copyright notices should be included on copies. You may copy the documentation, including any
copyright notices, as needed for reference by authorized users, but not otherwise.

Transfer: You may not transfer any copy of the material in the files or in the documentation to any
other person or entity unless the transferee first accepts this agreement in writing and you transfer all
copies, wherever located or installed, of the material and documentation, including the original pro-
vided with this agreement. You may not rent, loan, lease, sublicense, or otherwise make the material
available for use by any person other than the permitted users except as provided in this paragraph.

Limited warranty and limited liability: THE STATE BAR MAKES NO WARRANTIES, EXPRESS OR
IMPLIED, CONCERNING THE MATERIAL IN THESE FILES, THE DOCUMENTATION, OR THIS AGREE-
MENT. THE STATE BAR EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES, INCLUDING THE
IMPLIED WARRANTIES OF MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE. THE
MATERIAL IN THE FILES AND IN THE DOCUMENTATION IS PROVIDED “AS 1S.”

THE STATE BAR SHALL NOT BE LIABLE FOR THE LEGAL SUFFICIENCY OR LEGAL ACCURACY OF
ANY OF THE MATERIAL CONTAINED IN THESE FILES. NEITHER THE STATE BAR NOR ANY OF THE
CONTRIBUTORS TO THE MATERIAL MAKES EITHER EXPRESS OR IMPLIED WARRANTIES WITH
REGARD TO THE USE OR FREEDOM FROM ERROR OF THE MATERIAL. EACH USER IS SOLELY
RESPONSIBLE FOR THE LEGAL EFFECT OF ANY USE OR MODIFICATION OF THE MATERIAL.

Doc-6 © STATE BAR OF TEXAS
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License and Limited Warranty

IN NO EVENT SHALL THE STATE BAR BE LIABLE FOR LOSS OF PROFITS OR FOR INDIRECT, SPE-
CIAL, CONSEQUENTIAL, OR PUNITIVE DAMAGES, EVEN IF THE STATE BAR HAS BEEN ADVISED OF
THE POSSIBILITY OFK THUSE DAMAGES, THE STATE BAR’S AGGREGATE LIABILITY ARISING FROM
OR RELATING TO THIS AGREEMENT OR THE MATERIAL IN THE FILES OR IN THE DOCUMENTATION
IS LIMITED TO THE PURCHASE PRICE YOU PAID FOR THE LICENSED COPYRIGHTED PRODUCT. THIS
AGREEMENT DEFINES YOUR SOLE REMEDY.

General provisions: This agreement contains the entire agreement between you and the State Bar
concerning the license to use the material in the files. The waiver of any breach of any provision of this
agreement does not waive any other breach of that or any other provision. If any provision is for any
reason found to be unenforceable, all other provisions nonetheless remain enforceable.
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Chapter 1

Attorney-Client Relations in the Foreclosure Process

§1.1 Introduction

The Texas Disciplinary Rules of Professional
Conduct set the standard of conduct for Texas
attorneys and are found in the Texas Govern-
ment Code in title 2, subtitle G, appendix A, fol-
lowing section 84.004 of the Government Code.
The rules are also available online at http://
legalethicstexas.com/Ethics-Resources/Rules/
Texas-Disciplinary-Rules-of-Professional
-Conduct.aspx.

This chapter follows the attorney-client relation-
ship from the initial client interview to the ter-
mination of the relationship, with examples of
what an attorney might do to document compli-
ance with the rules during the foreclosure pro-
cess. This chapter is very general and is not
intended to be a substitute for a complete study
of the rules.

§ 1.1:1 The Texas Lawyer’s Creed
On November 7. 1989, the Supreme Court of
Texas and the Texas Court of Criminal Appeals
adopted ‘The Texas Lawyer’s Creed—A Man-
date for Professionalism. An attorney adhering
to the Creed agrees to advise a client of the con-
tents of the Creed when undertaking a represen-
tation (article II, paragraph 1).

The Creed requires an attorney to advise clients
of its contents when undertaking representation.
See form 1-2 in this manual for the full text of
the Texas Lawyer’s Creed as appended to the
attorney’s engagement letter.
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§1.1:2 Notice of Grievance Process

Section 81.079 of the Texas Government Code
requires attorneys to notify clients of the griev-
ance process. Notice must be provided by mak-
ing available in the attorney’s office grievance
brochures prepared by the State Bar, by promi-
nently posting a sign in the attorney’s office
describing the process, by including the infor-
mation in a written contract for services, or by
providing the information in a bill for services.
Tex. Gov’t Code § 81.079(b).

§1.2 Sources of Interpretation of
Rules

Judicial decisions in Texas regarding ethical
violations are referenced in the annotations to
the Texas Disciplinary Rules of Professtonal
Conduct.

The Committee on Professional Ethics of the
Supreme Court of Texas issues opinions on the
rules and the Texas Code of Professional
Responsibility (the predecessor to the rules).
These opinions are published in the Texas Bar
Journal.

An attorney may obtain informal explanations
of the rules from the State Bar. A consultation
with the disciplinary counsel’s office may be not
only informative but also probative of good faith
should a question later arise. The telephone
number of the attorney ethics line is 800-532-
3947.

The Texas Center for Legal Ethics also
maintains an online library, index, and text of all
published Texas Supreme Court Professional
Ethics Committee opinions; Texas cases dealing

1-1
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with ethics and professionalism; and a
bibliography. The Center’s Web site is at
www.legalethicstexas.com, and its phone
number is 800-204-2222, ext.1477.

§1.3 Disciplinary Action

Article VIII of the Texas Disciplinary Rules of
Professional Conduct (Maintaining the Integrity
of the Profession) generally governs an attor-
ney’s conduct. Rule 8.04 sets out a comprehen-
sive restatement of all forms of conduct that will
subject an attorney to disciplinary action. Tex.
Disciplinary Rules Prof’l Conduct R. 8.04,
reprinted in Tex. Gov’t Code, tit. 2, subtit. G,
app. A (West 2013) (Tex. State Bar R. art. X,

§ 9). It includes conduct controlled by the State
Bar Act and the State Bar Rules. The rules gov-
ern attorneys who are admitted to practice in
Texas or specially admitted for a particular pro-
ceeding. A licensed Texas attorney’s conduct in
another state may also be the subject of a Texas
grievance procedure. Tex. Disciplinary Rules
Prof’l Conduct R, 8.05.

The rules do not prescribe either disciplinary
procedures or penalties for a violation. Tex. Dis-
ciplinary Rules Prof’l Conduct preamble

para. 14. Possible sanctions are found instead in
the Texas Rules of Disciplinary Procedure.
These rules are reproduced in the Texas Govern-
ment Code in title 2, subtitle G, appendix A-1,
following section 84.004 of the Government
Code. The rules are also available online at
http://legalethicstexas.com/Ethics-Resources/
Rules/Texas-Rules-of-Disciplinary
-Procedure.aspx.

§1.4 Consulting Potential Client

§ 1.4:1 Attorney-Client Relationship

The relationship of attorney and client is one of
principal-agent. Duval County Ranch Co. v.
Alamo Lumber Co., 663 S.W.2d 627, 633 (Tex.
App.—Amarillo 1983, writ ref’d n.r.e.). It is

1-2
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created by consent and governed by the general
rules covering agency. Bar Ass n of Dallas v.
Hexter Title & Abstract Co., 17.2d 108, 115
(Tex. Civ. App.—Fort Worth 1943), aff’d, 179
S.W.2d 946 (Tex. 1944). The fiduciary
obligations and responsibilities imposed on the
attorney are predicated on the existence of the
attorney-client relationship. Shropshire v.
Freeman, 510 S.W.2d 405 (Tex. Civ. App.—
Austin 1974, writ ref’d n.r.e.).

The attorney-client relationship can be implied
from the conduct of the parties. Duval County
Ranch Co., 663 S.W.2d at 633. A written con-
tract or payment of a retainer is not necessary.
For example, gratuitous services can establish
an attorney-client relationship. Prigmore v.
Hardware Mutual Insurance Co. of Minnesota,
225 8.W.2d 897. 899 (Tex. Civ. App.—
Amarillo 1949, no writ). But the fact that an
attorney had business dealings with someone
does not establish an attorney-client relation-
ship. McGary v. Campbell, 245 5. W. 106, 116
(Tex. Civ. App.—Beaumont 1922, writ dism’d
w.0.J.). The existence of an attorney-client rela-
tionship is a question of fact. Jinks v. Moppin, 80
S.W. 390 (Tex. Civ. App. 1904, no writ).

§1.4:2 Areas of Concern When

Consulting Potential Client

Consultation alone docs not create an attorney-
client relationship. Nevertheless, some duties
attach during a consultation. See Tex. Disci-
plinary Rules Prof’] Conduct preamble para. 12.

During a consultation, an attorney must main-
tain the requirements of confidentiality and must
be wary to avoid current and future conflicts. A
consultation and certainly an investigation may
impose additional duties such as advising the
potential client of the statute of limitations. See
Villarreal v. Cooper. 673 S.W.2d 631 (Tex.
App.—San Antonio 1984, no writ). At least one
state has held an attorney liable for negligently
investigating a claim, even though the attorney
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Additional Resources

. The Board of Disciplinary Appeals, accessed Kendrick, John J. Jr. and Herbert S. Kendrick.
' Jan. §, 2016, www.txboda.org. Texas Transaction Guide: lLegal Forms.
New York: Matthew Bender & Co. 1974.
Cox, Susan C. Karen (Gren Scholer, and Cather- Supplement 2011. See esp. chap. 56, ‘Pro-
ine Weir. “Ethics Do’s and Don’ts fot the fessional Services.
Dirt Lawyer. In Advanced Real Estate
Strategies Course, 2013. Austin: State Bar ‘Resources, American Bar Association,
of Texas, 2013. accessed Jan. &, 2016, www.americanbar
' .org/groups/professional_responsibility/
Dillard, D. Diane. ‘Engagement Agreements: resources.html.
The Top 20 Country Countdown with Tips
for Ethical Compliance. In Advanced ‘Resources, Texas Center for Legal Ethics,
Real Estate Drafting Course, 2013. Aus- accessed Jan. 8, 2016, www
tin: State Bar of Texas, 2013. Jdegalethicstexas.com/Ethics

-Resources.aspx.
. ‘Shoes for the Shoemaker’s Children:
Practical Forms and Suggestions for Ethi-
cal Compliance and Malpractice Preven-
tion. In Real Estate Law 101 Course,
2012. Austin: State Bar of Texas, 2012.

Texas Fthics Reporter, accessed Jan. 8, 2016,
www.law.uh.edu/Libraries/ethics/
homepage.html

White, Mark D: ‘Engagement Letters: Fees,
Conflicts and Client Consent. In John
Huffacker Law Course, 2010. Austin:
State Bar of Texas, 2010.

‘Grievance and Fthics Information, State Bar
. of Texas, accessed Jan. 8, 2016, https://
www.texasbar.com/Content/
NavigationMenu/ForThePublic/
ProblemswithanAttorney/
GrievanceEthicsInfol/default.htm.
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§ 2.5:3 Verification of Addresses

If the debt is secured by the debtor’s residence,
the “debtor’s last known address” is defined by
Texas Property Code section 51.001(2)(A) as
“the debtor’s residence address unless the debtor
provided the mortgage servicer a written change
of address before the date the mortgage servicer
mailed a notice required by Section 51.002.”
Tex. Prop. Code § 51.0001(2)(A). For any other
debt, the debtor’s last known address is the
address contained in the mortgage servicer’s file
unless there was a written change of address
given in accordance with the requirements of the
loan documents. See Tex. Prop. Code

§ 51.0001(2)(B). Because failure to send fore-
closure notices to the correct addresses is gener-
ally a fatal foreclosure defect, obtaining the
correct addresses from the lender or servicer is
critical. Many attorneys simply mail notices to
all currently valid addresses that the lender has
for the borrower.

Many attorneys also deem it useful to confirm
the physical address of the collateral property,
even if the loan documents provide that notices
must be given to a different address. In addition
to being necessary to conduct any inspection of
the mortgaged property prior to foreclosure, the
physical address is useful if the client desires an
eviction action, as the eviction notice to vacate
and the eviction petition should list the actual
physical address of the property. If the eviction
petition only contains a mailing address and not
the property street address, the constable will
not serve the eviction petition, and the attorney
will not be able to obtain a writ of possession if
the eviction pleading or the judgment lists a
mailing address rather than the street address.

See generally chapter 8 in this manual concern-
ing notices to the obligors and mortgagors.

@ STATE BAR OF TEXAS
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§2.5:4 Loan Payment History

The attorney should review the loan payment
history to verify that the demand being made to
cure the loan default is correct. If the attorney
makes a demand for an amount of money that is
in excess of the actual debt owed, both the attor-
ney and client may be liable for statutory dam-
ages and subject to counterclaims by the
borrower. See chapter 7 in this manual for con-
siderations of both the Texas Debt Collection
Act and federal Fair Debt Collection Practices
Act.

§ 2.5:5 Loan File Comments

The attorney should review the client’s loan file
comments/communication record to ensure that
the client has not made representations or agree-
ments with the borrowers or mortgagors that
may hinder or prevent the foreclosure, such as
an enforceable promise to modify a loan or for-
bear from certain actions. Typically, residential
mortgage servicers will not provide loan com-
ments for review without a special request from
the attomey.

§ 2.5:6 Prior Correspondence with

Parties

In an effort to control legal fees, large residential
mortgage servicers will typically prepare and
mail notices of default, demands for cure, and
notices of intent to accelerate before engaging
an attorney to assist with the collection effort.
The attorney should verify that such prior corre-
spondence was done properly, and if necessary
the attorney should resend notices that comply
with the requirerents of the loan documents and
applicable law.

Beginning in 2014 and escalating dramatically
thereafter, borrowers have been challenging
foreclosure by claiming that the statute of lim-
itations under Texas Civil Practice and Reme-
dies Code section 16.035 bars the mortgagee

2-5
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from foreclosing because a notice of accelera-
tion sent four or more years earlier matured the
debt. See Tex. Civ. Prac. & Rem. Code § 16.035.
Consequently, before proceeding with foreclo-
sure, counsel must determine whether a notice
of acceleration was previously sent and, if sent,
ensure the notice was abandoned or rescinded.
See Holy Cross Church of God in Christ v. Wolf,
44 S.W.3d 562 (Tex. 2001); Acts 2015, 84th
Leg., R.S., ch. 759, § 1 (H.B. 2067), eff. June
17, 2015 (adding Tex. Civ. Prac. & Rem. Code
§ 16.038). See section 10.26 in this manual for a
discussion of this issue.

§ 2.5:7 Mortgagee Policy

The attorney should review the loan policy of
title insurance (T-2) (“Mortgagee Policy™). Tt is
important to verify that the identity of the
insured, the legal description of the mortgaged
property, the description of the insured amount,
the loan document recording information, and
the Schedule B encumbrances are accurately set
out in the title policy and comport with the loan
documents. Mistakes in transcribing information
onto the Mortgagee Policy are not uncommon. If

2-6
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a truly significant problem is discovered that
cannot be corrected, the attorney should consult
with the client concerning both the viability of
proceeding with the collection effort and the
appropriateness of filing a claim under the title
Mortgagee Policy. See Texas Department of
Insurance, Title Insurance Basic Manual at
www.tdi.texas.gov/title/titleman.html.

See chapter 4 in this manual for further discus-
sion of title issues.

§ 2.6 Foreclosure Calendar and
Checklist

It is highly recommended that the attorney pre-
pare both a foreclosure calendar and a foreclo-
sure checklist for each loan being handled by the
attorney, as these instruments are a useful means
of organizing and tracking the key steps in the
foreclosure process for each particular loan. See
form 2-3 in this manual for a foreclosure calen-
dar that lists key dates and deadlines during the
foreclosure proéess. See form 2-4 for an attor-
ney’s foreclosure checklist.
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Loan Referral Questionnaire Form 2-1

Form 2-1

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

Loan Referral Questionnaire

Pursuant to your request that our firm represent you in foreclosing on the [describe]

property, please complete this questionnaire and return it by [date].
A. Summary Loan Information

Foreclosure Referral Date:

Loan Reference Number:;

Original Lender’s Name and Address:

Current Lender or Holder’s Name, Address, and Phone Number:

If Applicable, Mortgage Servicer’s Name, Address, and Phone Number:

Contact Person’s Name, Day Phone Number, and A fter Hours Contact Information:

[Borrower’s/Borrowers’] Name[s] and Address[es] (include county name):

 STATE BAR OF TEXAS 2-1-1
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Form 2-1 Loan Referral Questionnaire

Deed of Trust Property Description and Mailing Address (if different from the above address;

include county name):

[Borrower’s/Borrowers’] Social Security Number:

Loan Origination Date:

Original Loan Amount:

Payment Amount:

Loan Due Date:

Collateral Property Legal Description:

Deed of Trust Recording Information (clerk’s file no. or volume and page):

Original Trustee’s Name:

Substitute Trustee’s Name, Address, and Phone Number:

Number of Days Required before Loan can be Accelerated:

Must the appointment of substitute trustee be recorded prior to the posting of the foreclosure
sale?

Yes No

Lien Position:

2-1-2 © STATE BAR OF TEXAS
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Chapter 3

Evaluating the Options for Collecting the Debt

The editors gratefully acknowledge Dominique Marshall Varner for her contribution to this chapter.

§3.1 Introduction

While this manual is devoted primarily to the
enforcement of a loan through judicial or nonju-
dicial foreclosure of a deed of trust, the attorney
should always keep in mind that a secured
lender has a number of alternatives to foreclo-
sure of the loan collateral and that in appropriate
circumstances these alternatives may be of
greater utility and value to the lender than fore-
closure. The possible avenues for dealing with
default on a secured loan include the following:

1. Negotiated Restructuring of the Debt.
This entails accepting additional secu-
rity for a reinstatement or modifica-
tion of the debt; restructuring the debt
payments, on either a temporary or
permanent basis, and perhaps forgiv-
ing a portion of the debt; selling the
loan (often at a discount) to a third
party procured by the borrower; or for
a residential loan, restructuring
through a government-assistance-to-
homeowner program. See section 3.3
below.

2. Negotiated Plans for Liquidation of
the Collateral. This entails permitting
a “short sale” of the mortgaged prop-
erty, with or without compromise of
payment of the shortfall; cooperating
with the borrower in a voluntary plan
to liquidate assets for application to
the debt, either inside or outside of
bankruptcy or receivership; or negoti-
ating a deed in lieu of foreclosure. See
section 3.4.
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3. Unilateral Acts by Creditor to Take
Control of All or Part of the Collat-
eral. This entails taking control of
rents under an assignment of rents;
taking physical control of the mort-
gaged property as a mortgagee in pos-
session; proceeding to nonjudicial
foreclosure of the mortgaged property,

_ with the option to thereafter pursue
any deficiency against obligors on the
debt; rescission of a vendor’s lien;
involuntary bankruptcy filing against
the obligor; or receivership proceed-
ings. See section 3.5.

4. Judicial Action by Lender. This entails
obtaining judgment on the debt, with-
out seeking foreclosure of the mort-
gaged property; obtaining judgment
on the debt, with judicial foreclosure
of the mortgaged property; obtaining
judgment on the debt and subse- '
quently pursuing nonjudicial foreclo-
sure of the mortgaged property; or
filing suit on the debt and seeking
judicial control of the mortgaged
property during the interim (such as
through receivership, injunction, or
sequestration). See section 3.6.

The attorney must keep in mind that with some
of these courses of action, the doctrine of elec-
tion of remedies may be invoked to prevent the
lender from simultaneously pursuing one or
more other remedies. See section 3.6:1.

The attorney may also find it necessary to
remind the lender that, unlike the self-help
repossession of personal property allowed under
section 9.609 of the Texas Business and Com-
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merce Code, Texas law does not recognize self-
help repossession of real estate. If the deed of
trust contains no clause authorizing the lender to
take possession of the mortgaged property prior
to foreclosure, the only remedy afforded to the
lender under a deed of trust is the right of nonju-
dicial foreclosure the lender bargained for, The
lender who wrongfully exercises self-help
repossession exposes itself to a variety of coun-
terclaims. See, for example, Lighthouse Church
of Cloverieaf v. Texas Bank, 889 S.W.2d 595
(Tex. App.—Houston [14th Dist.] 1994, writ
denied), where the court (construing former sec-
tion 9.503, now section 9.609) found that the
repossessing lender had committed trespass by
changing the locks on the doors of its borrower
(a church) and posting guards to ensure that
church members did not break back into the
church for services. See section 3.5:2 for addi-
tional discussion.

Likewise, the lender is not entitled to collect the
rents or profits of the mortgaged property prior
to foreclosure except through a contractual
agreement with the mortgagor. See chapter 9
concerning the collection of rents and profits
prior to foreclosure.

§3.2 Analyzing the Circumstances

To determine the most efficient way to resolve a
default in payment of a debt or breach of secu-
rity instrument, the lender must evaluate a sig-
nificant number of circumstances pertaining to
the situation of the lender, the borrower, and the
mortgagor. The attorney can advise the lender of
the legal implications of the facts and circum-
stances of the particular loan transaction, but
ultimately it is the lender who must make the
business decision (and accept the business risk)
on how best to proceed with enforcement of the
loan documents.

Common Factors: In making its decision on
how best to proceed, the lender will invariably
be influenced by any number of factors that may

3-2

116y

Evaluating the Options for Collecting the Debt

or may not be unique to the lender, which are
not necessarily related to the ability to legally
enforce the loan documents but which materi-
ally affect the relative value of the debt and the
collateral to be realized by the lender in light of
the estimated time and cost (both monetary and
otherwise) of a particular course of action. Such
factors might include—

1. the degree to which the lender is
financially dependent on realizing
immediate payment from the bor-
rower;

2. the existence of other business rela-
tionships with the borrower that would
be affected by the lender’s action on
this particular debt;

3.  the borrower’s availability and will-
ingness to discuss an agreed resolution
to the default;

4. casualty damage to the mortgaged
property,

5. significant renovations to the mort-
gaged property that could be required
under the Americans with Disabilities
Act of 1990, 42 U.8.C. §§ 12101-
12213, to facilitate a postforeclosure
resale of the collateral;

6. suspected or known environmental
problems with the mortgaged property
that may affect the value of the collat-
eral;

7.  the lender’s ability to realize payment
more easily through a guarantor than
through pursuit of the borrower or
foreclosure of the mortgaged property;

8.  the availability of other borrower
assets to bolster the existing credit
relationship;

9.  competition with other creditors of the
borrower for access to the borrower’s
assets (including the relative lien posi-
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tion of the lender in the lender’s exist-
ing collateral);

10. the nature of any defenses or counter-
claims available to the borrower in
light of the documentation or adminis-
tration of the lender’s loan;

11. the likelihood of the borrower resist-
ing collection efforts through bank-
ruptcy or other court action; and

12, the likelihood that any arrangement
with the borrower might be set aside
as a preference by a third-party action,
such as an involuntary bankruptcy fil-
ing against the borrower.

Bankruptey Risk: In analyzing the best way
to proceed with collection, the lender may also
be faced with a number of factors that are
beyond the lender’s control, The most com-
monly encountered of these factors is the unilat-
eral right of the borrower and the mortgagor to
file for bankruptcy and thereby stay all collec-
tion activities until the lender can obtain a lift of
stay through bankruptcy proceedings. There are,
however, many other borrower circumstances
that can affect the lender’s decision as to how
best to enforce a loan in default.

Military Service:  The Servicemembers Civil
Relief Act of 2003, codified at 50 U.S.C.

§§ 39014043, protects military personnel from
foreclosure actions arising out of loan defaults
attributable to military service by suspending
the lender’s collection rights while the service-
member is on active duty and for nine months
after discharge from active duty. See chapter 33
for a discussion of the Act and related Texas
statutes.

Divorce: The borrower or mortgagor may be
involved in a divorce action. If so, the filing of a
divorce action or the granting of a divorce after
the execution of the mortgage and before the
proposed deed-of-trust foreclosure sale does not
suspend or prohibit a lender from nonjudicially
foreclosing its lien. See Mussina v. Morton, 657
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S.W.2d 871, 874 (Tex. App.—Houston [1st
Dist.] 1983, no writ). However, the appointment
of a receiver by a family law court does. Texas
American Bank/West Side v. Haven, 728 S.W.2d
102, 104 (Tex. App.—Fort Worth 1987, writ.
dism’d w.0.].}; see also Texas Trunk Railway
Co. v. Lewis, 16 S.W. 647, 649 (Tex. 1891).

Guardianship: Similarly, a deed of trust exe-
cuted by a guardian for a minor may not be fore-
closed except pursuant to court order. Crowley v.
Redmond, 41 S.W.2d 274, 278 (Tex. Civ.
App.—Fort Worth 1931), aff'd, 70 S.W.2d 1113
(Tex. 1934).

Death of Mortgagor: The death of the mort-
gagor prior to foreclosure creates an enormous
risk for the lender without first resolving the
estate, as the foreclosure sale could be set aside
by the subsequent opening of a dependent
administration within four years of the mort-
gagor’s death. See chapter 26 for a discussion of
the effect of probate law on the collection of the
deceased’s debts through foreclosure.

Drug Enforcement Laws:  The lender’s
interest in the mortgaged property may be
threatened or lost through illegal activities (of
the borrower or others) on or related to the mort-
gaged property, as more than 140 different fed-
eral forfeiture statutes and several Texas statutes
allow the government to scize a defendant’s
interest in property. See sections 4.30 and 4.3 1.

Residential Lease: The lender’s freedom to
deal with the mortgaged property postforeclo-
sure may be restricted by residential leases
granted by the mortgagor, as the Protecting Ten-
ants at Foreclosure Act of 2009, which is title
VII, sections 701-704 of the Helping Families
Save Their Homes Act of 2009, requires that a
lender who forecloses on a residence must honor
any existing lease or, for tenants on month-to-
month leases, provide tenants with a minimum
of ninety-days’ notice to vacate. (Section § ten-
ants are provided with parallel eviction protec-
tion.) See Pub. L. No. 111-22, § 702, 123 Stat.
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1632, 1660-61; 12 U.S.C. § 5220 note; Fon-
taine v. Deutsche Bank National Trust Co., 372
S.W.3d 257, 260 (Tex. App.—Dallas 2012, pet.
dism’d w.0.j.). See sections 15.9:1 and 15.9:4
concerning protections for residential tenants.

Finally, it is absolutely essential that the lender
be aware of any title issues surrounding its col-
lateral. In many respects, the analysis of how to
proceed with collection cannot begin until the
lender understands whether title issues affect the
value and marketability of the mortgaged prop-
erty. See chapter 4 for a discussion of these title
issues. For these and many other possible rea-
sons, the lender must carefully evaluate all of
the alternatives for collection and not merely

proceed to foreclosure as a “knee-jerk™ to a loan
default.

§3.3 Negotiated Agreements to
Restructure the Debt

A negotiated restructuring of the existing credit
relationship may provide a quicker resolution of
a defaulted loan than a judicial or nonjudicial
foreclosure actively resisted by the borrower or
mortgagor, but to be successful the negotiated
restructuring normally requires that the bor-
rower (1) has access to material additional assets
that can be pledged to secure the defaulted debt
in consideration for a reinstatement, restructur-
ing, or forbearance agreement, and/or (2) realis-
tically can be expected to realize sufficient cash
flow in the future to service a restructured debt
payment plan. Even where the lender doubts that
such is trug, the lender may still wish to engage
in negotiations with the borrower concerning the
default, both to explore possible areas of agree-
ment and to collect further information concern-
ing the borrower’s circumstances.

Care must be exercised by the lender in workout
discussions and communications to the obligors
to avoid later claims of reliance on course of
dealings, oral promises, and misrepresentation
arising out of the discussions. Before starting
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such negotiations with the borrower, the lender
should obtain a written agreement with the bor-
rower concerning the terms of any workout
negotiations, to avoid later claims that a bor-
rower had relied on purported statements or
agreements reached during the negotiations but
never reduced to writing. See form 3-1 for a
sample agreement concerning terms of workout
negotiations. If necessary to facilitate negotia-
tions, a foreclosure forbearance agreement may
also be required. See form 3-2.

In Bluebonnet Savings Bank, F.S.B. v. Grayridge
Apartment Homes, Inc., 907 S.W.2d 904, 909—
10 (Tex. App.—Houston [1st Dist.] 1995, writ
denied), the court found a borrower’s claim that
the lender had agreed to refinance its delinquent
loan to be unreasonable, partly on the basis that
the parties had entered into a prenegotiation
agreement. Also, in Commercial National Barnk
of Beeville v. Batchelor, 980 8.W.2d 750, 753-
54 (Tex. App.—Corpus Christi 1998, no pet.),
the court found that the lender’s previous acts of
lenience with the borrower did not impose any
obligation to continue such extra-contractual
lenience in the future based on the UCC’s good-
faith provision.

A key point to remember in connection with any
material modification of a guaranteed loan is
that the guarantor may be inadvertently released
of liability for payment of the debt absent the
guarantor’s consent to the modification. The
guarantor’s consent for a material modification
should be obtained either at the time of the mod-
ification or by prior agreement. See, for exam-
ple, NCNB Texas National Bank v. Johnson, 11
F.3d 1260, 1266 (5th Cir. 1994), in which the
court rejected the guarantor’s objection of no
notice of debt restructure where the guaranty
provided that the guarantor waived “notice of
extensions, renewals or rearrangements of Debt,
[notice] of release or substitution of

collateral . . . and every other notice of every
kind.” See also Wiman v. Tomaszewicz, 877
S.W.2d 1, 7 (Tex. App.—Dallas 1994, no writ);
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FDIC v. Attayi, 745 S.W.2d 939, 944 (Tex.
App.—Houston [1st Dist.] 1988, no writ).

§3.3:1 Loans to Financially

. Distressed Borrowers

A'voluntary restructuring of the delinquent loan
may involve the loan of additional cash to the
borrower or the taking of new collateral, or both.
A loan made to a borrower in financial distress
that is secured by a lien on the borrower’s assets
and subsequently foreclosed is not a fraudulent
transfer if the lien granted was made for reason-
ably equivalent value. See Tex. Bus. & Com.
Code §§ 24.005(a)(2), 24.009(a). In Yokogawa
Corp. of America v. Skye International Hold-
ings, Inc., 159 $.W.3d 266, 271 (Tex. App.—
Dallas 2005, no pet.), the court noted that “[t]he
- value of the collateral is irrelevant because the
excess over the debt is not lost to the debtor or
other creditors” (citing First National Bank of

- Seminole v. Hooper, 104 S.W.3d 83, 86 (Tex.
2003)). The Yokogawa court also held that if this
were not the case, “creditors would be reluctant
to negotiate loan workouts with financially trou-
bled debtors because taking collateral in excess
of their loan would expose them to substantial
risk over and above the amount of their debt.”
Yokogawa, 159 S.W.3d at 271 {quoting First
National Bank of Seminole, 104 $.W 3d at 86),

Statute of Frauds and
Written Loan Agreements

§3.3:2

All loan agreements with financial institutions
involving amounts exceeding $50,000 must be -
in writing and signed by the party to be bound or
by that party’s authorized representative. Tex.
Bus. & Com. Code § 26.02(b). Likewise, agree-
. ments falling within the statute of frauds must-
be in writing. See Tex. Bus. & Com. Code

§ 26.01. In cases governed by section 26.01,
“there must be a written memorandum which is
complete within itself in every matefial detail
and which contains all of the essential elements
of the agreement so that the contract can be
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ascertained from the writings without resorting
to oral testimony.” Cohen v. McCutchin, 565
S.W.2d 230, 232 (Tex, 1978).

The written memorandum must, within itself or

- by reference to other writings and without resort

to parol evidence, contain all the elements of a
valid contract, including an identification of
both the subject matter of the contract and the
parties to the contract. Dobson v. Metro Label
Corp., 786 S.W.2d 63, 65 (Tex. App.—Dallas
1990, no writ). In a contract to loan money, the
material terms include the amount to be loaned,
the maturity date of the loan, the interest rate,

- and the repayment terms. 7.0, Stanley Boot Co.

v. Bank of El Paso, 847 S.W.2d 218, 221 (Tex.
1992). Parties to a written contract that is within

the provisions of the statute of frauds—

may not by mere oral agreement alter
one or more of the terms thereof and
thus make a new contract resting
partly in writing and partly in parol,
.the reason for the rule being that,
when such alteration is made, part of
the contract has to be proven by parol
evidence, and the confract is thus
exposed to all the evils which the
statute was intended to remedy.

Dracopoulas v. Rachal, 411 S.W.2d 719, 721
(Tex. 1967) (quoting Robertson v. Melton, 115
S.W.2d 624 (Tex. 1938)). A modification to a
contract need not restate all the essential terms
of the original agreement. A modification alters -
only those terms of the original agreement to
which it refers, leaving intact those unmentioned
portions of the original agreement that are not

“inconsistent with the modification. Boudreaux

Civic Ass’'nv. Cox, 882 S.W.2d 543, 547-48
(Tex. App.—Houston [1st Dist.] 1994, no writ).

One Texas court has held that under Tex. Bus. &
Com. Code § 26.02 (unlike the traditional stat-

ute of frauds language in section 26.01), the loan
agreement itself must be in writing; a memoran-

- dum of agreement is not sufficient. Bank of
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Texas, N.A. v. Gaubert, 286 5. W.3d 546, 554
(Tex. App.—Dallas 2009, pet. dism’d w.0.j.).
The court further noted that no Texas case has
expressly held that the equitable exceptions to
section 26.01 also apply to section 26.02 (and
the court did not make any decision regarding
such in reaching its verdict). Gaubert, 286
S.W.3d at 555. Finally, the court held that while
equity will avoid the statute of frauds where
application of the statute would itself work a
fraud, there is no authority for avoiding the stat-
ute of frauds based on mere negligence.
Gaubert, 286 5.W.3d at 556 (citing Nagle v.
Nagle, 633 S.W.2d 796, 799 (Tex. 1982); Biren-
baum v. Option Care, Inc., 971 S.W.2d 497,
503-04 (Tex. App.—Dallas 1997, pet. denied)).

In BACM 2001-1 San Felipe Road Ltd. Partner-
ship v. Trafalgar Holdings I, Ltd., 218 S.W.3d
137 (Tex. App.—Houston [14th Dist.] 2007,
pet. denied), the court found that the lender’s
cashing of a $250,000 check tendered by the
borrower bearing the notation “This payment on
the captioned loans (see attachment) is in confir-
mation of your previous acceptance of the
agreement contained in our letter of March 23,
2004 (attached)” coupled with a transmittal let-
ter stating, “With further reference to my letter
and proposal [20 percent discount on the loan’s
principal, payment of discounted balance within
four months, and immediately bringing loan cur-
rent], I am enclosing our cashier’s check in the
amount of $250,000 as was agreed upon during
your telephone conference call to us

yesterday . . . ,” were not sufficient to either
establish a new contract meeting the require-
ments of Tex. Bus. & Com. Code § 26.02 or to
be a contract modifying the existing loan. With-
out resorting to parol evidence, which is barred
by Tex. Bus. & Com. Code § 26.02, the court
could not establish several essential terms to the
alleged new contract or a modification to the
existing contract: identities of the parties, inter-
est rate, treatment of late fees and default inter-
est, and treatment of prepayment penalty. The
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court also found that if the proposal and good-
faith payment made by the borrower and
accepted by the lender were to be treated as a
modification of the existing loan, the borrower
breached the modified agreement by not imme-
diately bringing the loan current, did not con-
tinue to make installment payments as they
became due, did not pay late-payment charges,
and did not pay the prepayment premium of
$7,500,000 (i.e., terms that were not addressed
in the proposal and thus were left intact as terms
of the modified agreement).

§3.3:3 Limitations and

Reinstatement Agreements

The purpose of limitations statutes is to establish
a point of repose for past actions and for
“ensurfing] that the search for truth is not
impaired by stale evidence or the loss of evi-
dence.” Childs v. Haussecker, 974 S.W.2d 31,
38-39 (Tex. 199R); accord Stewart Title Guar-
anty Co. v. Hadnot, 101 S.W.3d 642, 644 (Tex.
App.—Houston [1st Dist.] 2003, pet. denied). If
the lender accelerates the maturity of the indebt-
edness, the statute of limitations will begin to
run from the date of acceleration. If the lender
allows the borrower to cure the default and
resume regular payments on the note, the statute
of limitations will nevertheless continue to run
unless the lender reinstates the loan or unaccel-
erates the note. If no reinstatement agreement is
signed, the borrower may at a later date assert a
statute of limitations defense to continued pay-
ment. See form 3-3 in this manual, Reinstate-
ment, Modification, Renewal, and Extension
Agreement. A general agreement in advance by
the borrower to waive or not plead the defense
of limitations on a particular obligation is void
as against public policy. Duncan v. Lisenby, 912
S.W.2d 857, 858-59 (Tex. App.—Houston
[14th Dist.] 1995, no writ).

See sections 5.12 and 10.26 for further discus-
sion of limitations.
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§3.3:4 Renewal and Extension

Agreements

Renewal and extension agreements pertaining to
existing loans should be evidenced by a signed
instrument recorded in the official records of the
county in which the mortgaged property is
located. Failure to do so creates the risk that the
four-year limitations for enforcement of a deed
of trust will run as to third-party lenders and
purchasers relying on the public record. See sec-
tions 5.12 and 10.26 in this manual,

The mortgagee’s title insurance coverage will
remain in effect for four years past the original
maturity date of the note or a subsequently
renewed and extended maturity date, whichever
is later. Thus, the coverage provided by the
mortgagee title insurance policy will be
extended to the new maturity date of the note
each time the note is renewed, provided, how-
ever, that the title insurance company will not be
responsible for any loss incurred by the mort-
gagee as a result of the execution of an invalid
renewal and extension agreement or the failure
to record any renewal and extension agreement.
See section 3.3:10 below.

§3.3:5 Modification of Consumer

Debt

The Truth in Lending Act is implemented by
Regulation Z of the Federal Reserve Board, 12
C.F.R. pt. 226. If the workout agreement
involves consumer credit governed by Regula-
tion Z for which a truth-in-lending statement
was originally required, a new truth-in-lending
disclosure statement may need to be delivered to
the borrower at the time the mortgage loan is
reinstated. Regulation Z also provides that refi-
nancing is a new transaction requiring new dis-
closures to the consumer, unless the refinancing
falls within one of the exceptions. See 12 C.F.R.
§ 226.20(a). Section 226.20(a) provides for an
exception for workout agreements if they
involve a change in the payment schedule or
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collateral requirements as a result of the con-
sumer’s default, unless the rate is increased or
the new amount financed exceeds the unpaid
balance plus earned finance charge and premi-
ums for the continuation of certain types of
insurance. See 12 C.F.R. § 226.20(a)(4).

§ 3.3:6 Sale of Loan to Third Party

Even though a loan may never have been in
default, there are times when, for any number of
reasons, the relationship between the lender and
the borrower has deteriorated to the point that
one ot both parties want to end it. Terminating
the relationship is most commonly done through
a loan sale or refinancing involving a third-party
lender procured by the borrower. When the loan
is in default, the lender may be willing to sell the
loan at a discount, calculating that the reduction
in recovery is more than offset by the uncertain-
ties of the time, cost, and likely success in pur-
suing coliection of the full loan balance.

See form 3-4, Loan Purchase Agreement; form
3-5, Assignment of Note and Lien; form 3-6,
T-3 Endorsement Instructions for Use Upon
Assignment of Lien,; form 3-7, Estoppel Certifi-
cate from Note Seller; form 3-8, Estoppel Certif-
icate from Obligors; and form 3-9, Letter to
Maker.

Government Assistance to
Homeowners

§3.3:7

A number of federal programs exist to assist
homeowners and creditors in the restructuring of
delinquent residential home loans so as to avoid
foreclosure of the residence. Depending on the
particular circumstances of the loan and agree-
ments between the creditor and the government,
participation in some of these restructuring and
assistance programs is mandatory. See chapter
36 in this manual for further discussion of these
programs.
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§3.3:8 Release and Settlement of
Claims

A relatively common lender practice is to
require that, as a condition to a restructuring of
the loan, the borrower and the mortgagor must
release all known and unknown causes of action
that arose under the loan transaction prior to the
effective date of the restructuring agreement.
The lender may also require that the borrower
and mortgagor provide sworn affidavits as to
their financial condition in connection with
accepting a settlement and compromise plan.
Both proposals obviously require careful con-
sideration by the borrower, mortgagor, and their
respective attorneys.

§3.3:9 Failure of Workout

Assuming the loan is not part of one of the fed-
eral government’s homeowner assistance pro-
grams (and thus subject to the contractual/
statutory requirements of the program), upon
failure of a borrower to perform under an execu-
tory accord, the lender may treat the accord as
repudiated and may choose to claim its rights
under the original cause of action or the accord.
Alexander v. Handley, 146 S.W.2d 740, 742-43
(Tex. 1941); BACM 2001-1 San Felipe Road
Ltd. Partnership v. Trafalgar Holdings I, Ltd.,
218 S.W.3d 137, 146 (Tex. App.—Houston
[14th Dist.] 2007, pet. denied).

§3.3:10  Mortgagee Title Insurance
Concerns in a Restructuring

Procedural Rule P-9b(3), “Endorsement of
Owner or Mortgagee Policies,” promulgated by
the Texas Department of Insurance, provides:

Partial Release, Release of Addi-
tional Collateral, Modification
Agreement, Reinstatement Agree-
ment and/or Release from Personal
Liability—When a Mortgagee Pol-
icy has been issued covering the lien
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securing an indebtedness, and the
holder of such Mortgagee Policy
desires to:

(a) release a part of the land
described in Schedule A of said
Policy; and/or

(b) release additional collateral
securing indebtedness
described in said Schedule A;
and/or

(c) medify only one or more of the
following items described in
Schedule A of said policy: the
mortgage, deed of trust, secu-
rity instrument, guaranty or
promissory note by entering
into a Modification Agree-
ment; and/or

(d) reinstate said mortgage or deed
of trust by entering into a Rein-
statement Agreement; and/or

(e} release the mortgagor(s) or
other obligors from personal
liability;

Upon payment of the premium pre-
scribed by rate rule R-11.b, the Com-
pany which issued the original policy
may issue a Form T-38 Endorsement
thereto to show that policy coverage
has not been reduced or terminated
solely by virtue of the modification,
reinstatement or release. An endorse-
ment shall not be 1ssued under this
subparagraph (3) if:

(i) the modification agreement,
reinstatement agreement or
other instrument expressly cre-
ates or grants a lien or power of
sale; or

(i) the indebtedness secured by the
lien of the insured mortgage or
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deed of trust is evidenced by a
new promissory note; or

(iii) the insured mortgage or deed of
trust is modified to secure addi-
tional principal indebtedness
other than accrued or deferred
interest on the specific indebt-
edness described on Schedule A
of the policy or advances made
pursuant to the terms of the
original mortgage or deed of
trust; or

(iv) the insured mortgage or deed of
trust is cross-collateralized or
otherwise modified to cover
property not described on
Schedule A of the policy.

28 Tex. Admin. Code § 9.1 (emphasis added)
(adopting by reference The Basic Manual of
Rules, Rates and Forms for the Writing of Title
Insurance in the State of Texas, as amended
(hereinafter Basic Manual), available from the
Texas Department of Insurance, at
www.tdi.texas.gov/title/titleman.html.

Anytime the lender reinstates or modifies the
terms of payment of the secured debt, the mort-
gagee should consider obtaining a form T-38
endorsement for its mortgagee title insurance
policy to reflect that its title insurance is still in
effect and unaffected by the reinstatement or
modification. A premium of $100 shall be
charged for each endorsement within one year
after the date of the original policy; if issued
after the one-year period, an additional $10 shall
be charged for each year thereafter, not to
exceed 30 percent of the premiums applying to
the original policy under Schedule of Basic
Rates, See Basic Manual, rate rule R-11b.

The T-38 endorsement only confirms that the
title company will not claim that its liability
under the mortgagee title insurance policy has
been terminated, waived, reduced, or otherwise
impaired as a result of a release of collateral,
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modification, reinstatement agreement, or
release of a mortgagor from personal liability.
The T-38 endorsement expressly states that it

~ does not (1) extend coverage on pre—March 1,

1983, policies past the statutory bar date as cal-
culated from the original maturity date of the
indebtedness; (2) extend coverage on post-Feb-
ruary 28, 1983, mortgagee title insurance poli-
cies past the bar date as calculated from the
extended maturity date unless there is a valid
and recorded renewal and extension agreement;
(3) change the original effective date of the
mortgagee’s title insurance policy or the face
amount of insurance stated on Schedule A of the
policy; (4) alter or increase the coverage of the
policy; (5) include within its scope any modifi-
cation agreement, reinstatement, or other instru-
ment not specifically set forth in the policy; or
(6) cause the title company to have any liability
by reason of the invalidity of the instruments
described in the policy or the failure to record
any renewal or extension agreement. See Basic
Manual, form T-38. See also section 3.3:4
above.

§34 Negotiated Plans for
Liquidation of Collateral

For various reasons, the lender and borrower
may find it mutually advantageous to enter into
a negotiated plan for liquidation of the loan and
the loan collateral, rather than seek to restructure
and continue the loan. From the lender’s per-
spective, the agreed liquidation avoids the threat
of bankruptcy by the borrower and many of the
uncettainties of repossessing and reselling the
collateral against opposition by the borrower. As
an incentive to the borrower to participate in the
liquidation, the lender may offer to reduce the
loan balance or deficiency amount in exchange
for the borrower’s cooperation. (In some situa-
tions, the lender will make such reduction condi-
tional on the borrower realizing a stipulated sum
from liquidation of the collateral within a speci-
fied period, as a further incentive for the bor-
rower’s cooperation.) Another typical settlement
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agreement strategy contemplates a deed in lieu
of foreclosure (see section 3.4:3 below) being
held in escrow while the debtor is permitted a
marketing period to avoid losing the mortgaged
property and equity. See Kent v. Citizens State
Bank, 99 S.W.3d 870 (Tex. App.— Beaumont
2003, pet. denied), in which the mortgagor
unsuccessfully challenged the bank’s filing of
an escrowed deed. In any event, the basic calcu-
lation is that cooperation will lead to a better
result for both sides of the loan relationship.

§3.4:1 The Short Sale

A short sale occurs when the mortgage holder
agrees to allow mortgaged property to be sold
through the normal real estate market rather than
foreclosure, even if the proceeds of the sale will
not cover the amount due on the mortgage.
Because of this shortfall, if there are junior liens
on the collateral, the junior lienholders must
approve the sale and release their liens; other-
wise, the continued existence of junior liens
securing any significant debt against the prop-
erty will normally discourage any prospective
purchaser from closing the short sale.

The advantage of a short sale to the lender is that
a sale through the normal real estate market with
the cooperation of the property owner may help
the mortgage holder realize a greater net return
than trying to market the property after foreclo-
sure. In cases where foreclosure of the mortgage
makes little sense (because, e.g., the resale will
be time consuming and expensive), the lender
may provide incentives for the obligor to
atrange a short sale. For example, the U.S.
Housing and Urban Development’s short sale
program for residential homeowners provides
latitude for the mortgage holder to make pay-
ments (up to $1000) to the homeowner in order
to encourage a short sale. (Lenders typically do
not volunteer this information, so it is a good
idea to ask about this point when representing
the homeowner in a short sale situation.)
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From the borrower’s perspective, the short sale
will avoid a foreclosure notation on the bor-
rower’s credit report and usually results in a
greater loan pay-down than if the property went
to foreclosure. In addition, under Fannie Mae’s
short sale option for qualified homeowners,
homeowners are eligible for cash relocation
assistance.

Because a short sale does not necessarily dis-
charge the borrower’s debt (it merely results in
the release of lien), the borrower may resist clos-
ing a short sale unless the lender agrees to waive
or reduce the resulting deficiency (notwithstand-
ing that in practice, a short sale will usually
result in a greater pay-down of the obligor’s
debt than the foreclosure process). However, in
some federal homeowner assistance programs
(like the Home Affordable Modification Pro-
gram; see section 36.5:3 in this manual), the
lender is required to waive the deficiency. If the
borrower has other assets at risk and the lender
is not required to waive any deficiency, the bor-
rower may want to offer a cash contribution in
addition to the sale price in exchange for a
waiver of the balance of the deficiency. Any
agreement between the lender and the borrower
for a short sale should be reduced to writing and
expressly set out how the deficiency will be han-
dled.

If any whole or part of the deficiency remaining
after a short sale is forgiven by the lender, the
amount of the deficiency forgiven may be
imputable as taxable income to the borrower,
depending on whether the borrower is solvent at
the time the deficiency is forgiven. See chapter
23 in this manual for further discussion and IRS
Topic 431 and IRS Publication 4681.

§3.4:2 Agreed Bankruptcy or
Receivership to Liquidate

Assets

While outside the scope of this manual, agreed
bankruptcies (such as the 2009 Chapter 11 bank-
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ruptey filing of General Motors where, with fed-
eral assistance, General Motors negotiated
agreements with many of its creditors prior to
entering bankruptcy that were ratified by the
bankruptcy court against the opposition of other
creditors) and receiverships are ways that bor-
rowers and lenders may freeze collection activi-
ties by third parties, arrange for an orderly
disposition of claims against the debtor’s prop-
erty, and (in bankruptcy) even discharge claims
against the debtor and/or obtain time for imple-
mentation of a reorganization of the debtor’s
business affairs.

The Bankruptcy Code provides an automatic
stay on all actions or proceedings, including
nonjudicial foreclosure sales, against the debtor
in bankruptcy or his mortgaged property. See 11
U.S.C. § 362. The stay of action also includes a
stay of demanding payments, accelerating the
debt, posting for or proceeding with foreclosure,
filing suit against the debtor, repossessing or
otherwise obtaining or perfecting liens against
the property of the debtor, exercising any right
of offset, and most other collection efforts. 11
U.8.C. § 362(a}(4). A foreclosure sale know-
ingly made in violation of the automatic stay can
expose the lender to liability for actual and puni-
tive damages. 11 U.S.C. § 362(k)(1). It is very
important to run a bankruptcy check on a bor-
rower before proceeding with a foreclosure
action so as not to be exposed to liability for vio-
lating the automatic stay.

In a receivership, the court appoints a receiver
over the debtor’s or mortgagor’s property,
which is held in custodia legis. The effect is that
any action related to the property must be
approved by the court that appointed the
receiver. In Pratt v. Amrex, Inc., 354 S.W.3d 502
(Tex. App.—San Antonio 2011, pet. denied),
the court held that the first lien mortgagee had
no authority to foreclose its deed of trust against
real property held in custodia legis by a receiver
without the permission of the court that
appointed the receiver. Pratt, 354 S.W.3d at 506
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(citing First Southern Properties, Inc. v. Vallone,
533 S.W.2d 339, 341 (Tex. 1976).

A voluntary receivership is accordingly a means
by which the lender and borrower may stop
action against the mortgaged property by third
parties and arrange for an orderly disposition of
the mortgaged property without going through a
bankruptcy proceeding. See generally, Donna
Brown, Post Judgment Remedies, Judgment
Liens, Garnishment, Execution, Turnover Pro-
ceedings, Receiverships Under the DTPA, and
“Other Stuff”, in Agricultural Law Course,
State Bar of Texas (2013); Randolph L. Burns,
Looking at a Receivership Issue? Here's What
You Need to Know, in Advanced Real Estate
Drafting Course, State Bar of Texas (2012). See
sections 4.18 and 6.7:10 in this manual for addi-
tional discussion.

It is strongly recommended that attorneys con-
sidering bankruptcies or receiverships prenego-
tiated by the lender and borrower should consult
with attorneys specializing in those areas of law
before implementing any such actions.

§3.4:3 Deed in Lieu of Foreclosure
The deed in licu of foreclosure is a conveyance
of the mortgaged property by the mortgagor to
the lender (or to a person designated by the
lender) in full or partial satisfaction of the debt
owing on the secured promissory note, outside
of a nonjudicial foreclosure sale.

See form 3-10 in this manual, Warranty Deed in
Lieu of Foreclosure, and form 3-11, Agreement
for Deed in Lieu of Foreclosure.

The court in Morrisor v. Christie, 266 S.W.3d
89 (Tex. App.—Fort Worth 2008, no pet.),
described this practice as follows: “No specific
statutory scheme governs the format of this type
of transaction, although the Texas Legislature
provides some protections against undisclosed
liens or encumbrances on the property to a
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holder of a debt secured by a deed of trust who
accepts such a conveyance as payment.” Morri-
son, 266 S.W.3d at 93 (citing Tex. Prop. Code

§ 51.006). Texas common law concerning deeds
in lieu of foreclosure has been significantly
affected by the adoption of Texas Property Code
section 51.006 in 1995, which reads:

(a} This section applies to a holder
of a debt under a deed of trust
who accepts from the debtor a
deed conveying real property
subject to the deed of trust in sat-
isfaction of the debt.

(b) The holder of a debt may void a
deed conveying real property in
satisfaction of the debt before the
fourth anniversary of the date the
deed is executed and foreclosed

under the original deed of trust
if:

(1) the debtor fails to disclose
to the holder of the debt a
lien or other encumbrance
on the property before exe-
cuting the deed conveying
the property to the holder
of the debt in satisfaction of
the debt; and

(2) the holder of the debt has
no personal knowledge of
the undisclosed lien or
encumbrance on the prop-

erty.

(c) A third party may conclusively
rely upon the affidavit of the
holder of a debt stating that the
holder has voided the deed as
provided in this section.

(d) Ifthe holder elects to void a deed
in lieu of foreclosure as provided
in this section, the priority of its
deed of trust shall not be affected
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or impaired by the execution of
the deed in lieu of foreclosure.

(e} Ifaholder accepts a deed in lieu
of foreclosure, the holder may
foreclose its deed of trust as pro-
vided in said deed of trust with-
out electing to void the deed. The
priority of such deed of trust
shall not be affected or impaired
by the deed in lieu of foreclo-
sure.

Tex. Prop. Code § 51.006,

Advantages of Deed in Lien: A deed in lieu
of foreclosure attempts to satisty the following
desires of the borrower, the mortgagor, and the
lender: (1) the lender obtains immediate control
and use of the mortgaged property, (2) the par-
ties are permitted to choose the tax year in
which the transfer will occur, (3) the expenses
incident to a foreclosure may be reduced, (4) the
stigma to the borrower of having lost property
through a foreclosure sale is eliminated, (5) the
lender avoids the possibility of competitive bid-
ding by third parties at the foreclosure sale, (6)
future attacks by the borrower against a nonjudi-
cial sale as a wrongful foreclosure are avoided,
(7) the risk of the borrower’s filing bankruptcy
may be limited, and (8) the lender may recover
the collateral when foreclosure is precluded
because of (a) the death of a mortgagor whose
estate is not in independent administration or (b)
the mortgagor and the mortgaged property are
subject to the Servicemembers Civil Relief Act
(see generally 50 U.S.C. §§ 3901-4026). See
chapter 33 in this manual.

Section 51.003 of the Property Code may also
make the use of deeds in lieu of foreclosure an
attractive alternative. See Tex. Prop. Code

§ 51.003. If the lender expects the debtor to con-
test the issue of fair market value and if the
potential deficiency judgment does not justify
the costs and uncertainty of a jury trial, the
lender may want to accept a deed in lieu of fore-
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Reinstatement, Modification, Renewal, and Extension Agreement Form 3-3

Form 3-3

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

Reinstatement, Modification, Renewal, and Extension Agreement

Notice of confidentiality rights: If you are a natural person, you may remove or strike
any or all of the following information from any instrument that transfers an interest in
real property before it is filed for record in the public records: your Social Security
number or your driver’s license number,

This reinstatement, modification, renewal, and extension agreement (“Agreement”) is

entered mto by [name of lender] (“Lender”) and [name of borrower] (“Borrower™).

Lender is the holder of the promissory note (“Note”) dated [date], in the original princi-
pal amount of $[amount] executed by [name of notemaker], originally payable to the order of

[name of lender].
The Note is secured by the following instruments (“Security Documents™):

1. Deed of Trust. The Note is secured by a deed of trust and security agreement
executed by Borrower to [name of trustee], Trustee, dated [date], recorded in [recording data
of the real property records of [county] County, Texas (“Deed of Trust”). The Deed of Trust
encumbers real property located in {county] County, Texas, improvements situated thereon,
and other property, as described in the Deed of Trust (“Property”) and includes the property

described as follows: [insert legal description of property].

2. Assignment of Rents.  The Note is secured by an assignment of rent executed by
Borrower to Lender, dated [date], recorded in [recording data] of the real property records of

[county] County, Texas (“Assignment of Rent”).

) STATE BAR OF TEXAS 3-3-1
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Form 3-3 Reinstatement, Modification, Renewal, and Extension Agreement

3. Assignment of Leases. The Note 1s secured by an assignment of leases dated
[date], recorded in [recording data] of the real property records of [county] County, Texas

(*Assignment of Leases™).

4.  Guaranty. The Note is secured by a guaranty agreement (“Guaranty™) given to

Lender by [name of guarantor] (“Guarantor”).

The Note and the Security Documents are collectively referred to as the Loan Docu-

ments.

Borrower is in default under the terms of the Loan Documents. Lender accelerated the
maturity of the Note on [date] and demanded payment in full of all amounts owed thereunder,
as set forth in the notice to Borrower dated [date]. Lender caused the Trustee of the Deed of

Trust to post the Property for foreclosure sale to be held on [date].

Borrower has requested and Lender has agreed to (1) accept payment of the delinquent
installments on the Note and reinstate the Loan Documents to the same extent as if no default
had occurred and (2) modify certain provisions of the Note and Loan Documents, as provided

in this Agreement.

Therefore, for valuable consideration, the receipt and sufficiency of which are acknowl-

edged, Borrower and Lender agree as follows:

1. Receipt of Amounts. Lender acknowledges receipt as of the execution of this

Agreement of the following amounts:

a. Installments due in the amount of $[amount] each for the months of [month]

[year] through [month] [year] totaling ${amount).

b. Late charges to date assessed under the terms of the Loan Documents of

$[amount].
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T-3 Endorsement Instructions for Use Upon Assignment of Lien Form 3-6

Form 3-6

The following are instructions to the title company issuing a T-3 Endorsement in connection with the
assignment of a lien insured by a loan title policy issued by the title company’s underwriter, The T-3
Endorsement is found in Section II, Insuring Forms of The Basic Manual of Rules, Rates and Forms
for the Writing of Title Insurance in the State of Texas issued by the Texas Department of Insurance.
The Basic Manual, forms, and endorsements can be found at the Texas Department of Insurance Web
site at www.tdi.texas.gov/title/titleman,html.

T-3 Endorsement Instructions for Use Upon Assignment of Lien

When a lien is assigned, and upon compliance with Rules P-9.b.(1) or P-9.b(2) and R-11, the

Company may issue the T-3 Endorsement by inserting therein:

“Said Loan Policy is hereby amended to name as the Insured: . The lien

described in Schedule A of said policy has been assigned to said named Insured by assign-

ment dated , and recorded in the Office of the County Clerk of

County, Texas (here insert clerk’s file number or book and page of
recording), and Schedule A of said policy is hereby amended to cover said assignment, and it
is expressly stated that the effective date of said policy is changed to the date of this Endorse-

ment.”

“As of the date of this Endorsement, Company insures the insured against loss, if any, sus-
tained by the insured under the terms of the policy if said lien is not a valid lien against the
property described in Schedule A of said policy, subject to the matters set forth in Schedule B,

the terms and provisions of said policy and the following:”
(Here nsert any exception necessary by reason of matters arising since the date of the Policy)

“The Company insures that all standby fees, taxes and assessments by any taxing authority
against the property described in Schedule A of said policy have been paid up to and including

the year except subsequent taxes and assessments for prior years due to change in

€ STATE BAR OF TEXAS 3-6-1
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Form 3-6 T-3 Endorsement Instructions for Use Upon Assignment of Lien

land usage or ownership, and except: (specify or delete the immediately preceding words “and

except”.)”

“This endorsement does not insure against loss or damage, and the Company will not
pay costs, attorney’s fees, or expenses, by reason of any claim that arises out of the
transaction creating the assignment by reason of the operation of federal bankruptcy,

state insolvency, or similar creditors’ rights laws that is based on:
1. the assignment being deemed a fraudulent conveyance or fraudulent transfer; or
2. the assignment being deemed a preferential transfer,”

“This endorsement shall be effective provided that, at Date of Endorsement:

1. the note or notes secured by the lien of the Insured Mortgage have been properly

endorsed and delivered to the Assignee, or

2. if the note or notes are transferable records, the Assignee has “control” of the sin-
gle authoritative copy of each “transferable record” as these terms are defined by

applicable electronic transaction laws.”

3-6-2 © STATE BAR OF TEXAS
(1/16)




Warranty Deed in Lieu of Foreclosure Form 3-10

Form 3-10

Warranty Deed in Lieu of Foreclosure

Notice of confidentiality rights: If you are a natural person, you may remove or strike
any or all of the following information from any instrument that transfers an interest in
real property before it is filed for record in the public records: your Social Security
number or your driver’s license number.

Date;
Grantor:
Grantor’s Mailing Address [include county]:
Grantee:
Grantee’s Mailing Address [include county]:
. Note

Date:

Amount;

Maker:;

Payee:

Final Maturity Date:

Terms of Payment (optional):
Property (including any improvements):

Exceptions to Conveyance and Warranty:

©STATE BAR OF TEXAS 3-10-1
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Form 3-10 Warranty Deed in Lieu of Foreclosure

State “None” or include one or both of the following title excep-
tions as applicable.

1. Lien of deed of trust, security agreement, and financing statement dated [date], in
favor of [name of trustee], Trustee, recorded in [recording data] of the real property records of

[county] County, Texas.

And/Or

2. Vendor’s lien and superior title reserved in and transferred in the deed recorded in

[recording data] of the real property records of [county] County, Texas.

Continue with the following.

Grantor, in consideration of the cancellation and extinguishment of $[amount] (the
“Obligations™) of the unpaid balance on the Note and for other valuable consideration and
subject to the Exceptions to Conveyance and Warranty, grants, sells, and conveys to Grantee
the Property, together with all and singular the rights and appurtenances thereto in any way
belonging, located in [county] County, Texas, to have and to hold it to Grantee and Grantee’s
heirs, executors, administrators, successors, and assigns forever. Grantor binds Grantor and
Grantor’s heirs, executors, administrators, successors, and assigns to warrant and forever
defend all and singular the Property to Grantee and Grantee’s heirs, executors, administrators,
successors, and assigns against every person who lawfully claims the Property or any part

thereof, subject to the liens and other matters herein set forth or referenced.

Grantor and Grantee agree to the following:

1. This Warranty Deed and the conveyances being made by it are being executed,
delivered, and accepted in lieu of foreclosure of the deed of trust, security agreement, and
financing statement described below and will be interpreted and construed as an absolute con-
veyance to Grantee of all nght, title, and interest in the Property, including specifically but

without limitation any equity or rights of redemption of Grantor or others in or to the Property.
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Chapter 4

Preforeclosure Title Concerns

The editors gratefully acknowledge Richard Melamed for his contribution to this chapter.

§4.1 Introduction

To conduct a foreclosure, the chain of title of a
property should be examined to identify any
recorded instrument that affects title. The failure
to do a thorough title search can be expensive.
For example, a mortgagee who acquires a prop-
erty at a foreclosure sale for its debt may be
responsible for a federal tax lien that could have
been removed as a cloud on title if the lien had
been identified in a preforeclosure title search
and a timely notice sent to the IRS prior to the
foreclosure sale in accordance with 26 C.F.R.

§ 301.7425-2.

The best practice is to review copies of all the
documents recorded in the chain of title and not
depend on an abstractor’s run sheet. The cost
difference for the actual title documents as
opposed to a run sheet may be significant, but
most investors and government-sponsored
enterprises will pay the costs for obtaining cop-
ies of the actual documents in the chain of title.
Therefore, it is not worth the risk to depend on a
run sheet to prosecute a foreclosure.

Federal and state tax liens as well as other fed-
eral and state statutory liens, receiverships, law-
suits, lis pendens, and probate proceedings are
just some of the title issues that will affect how a
foreclosure must be prosecuted.

It should be noted that when it comes to title
issues related to real property, state law applies
unless there is a clear and manifest intent that
federal law preempts state law. See n re Robert-
son, 203 F.3d 855 (Sth Cir. 2000); In re TF
Stone Co., Inc., 72 F.3d 466 (5th Cir. 1995).

4 STATE BAR OF TEXAS

This chapter identifies title-related matters that
can affect foreclosure and provides a short over-
view of each title-related issue. See G. Roland
Love, Involuntary Liens, in Advanced Real
Estate Law Course, State Bar of Texas (2013).

The Eighty-fourth Texas Legislature passed
House Bill 2063, which allows statutory foreclo-
sure notices and other foreciosure-related docu-
ments to be attached to a trustee’s or substitute
trustee’s deed or affidavit and recorded in the
real property records. See Acts 2015, 84th Leg.,
R.S., ¢ch. 653, § 1 (H.B. 2063), eff. Sept. 1, 2015
(adding Tex. Prop. Code § 12.0012). At the dis-
cretion of the foreclosure professional, if Prop-
erty Code section 12.0012 is used, a permanent
record will be created in the chain of title of the
documents used to initiate and conduct a fore-
closure. This eliminates future frustration and
laborious document searches, phone calls, and
other inquiries from interested persons—espe-
cially title companies—seeking assurances that
critical foreclosure-related documents were pre-
pared, mailed, and filed correctly. Section
12.0012(a) provides that any foreclosure docu-
ment filed in accordance with subsection (b) is
proof of the information stated and proof of ser-
vice by mail. See Tex. Prop. Code § 12.0012(a).
The downside to section 12.0012 is that foreclo-
sure documents are now permanent records and
open for public review.

§4.2 Texas Tax Liens

If there is any indication that a Texas tax lien
exists in the chain of title, a copy of the lien
should be obtained to determine its priority and
enforceability. Except for IRS liens, ad valorem

4-1
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§ 4.2

tax liens are superior to preexisting liens regard-
less of the date a prior lien was recorded. See
Tex. Tax Code §§ 32.04-.06.

§4.2:1 Meaning of “Owner”

Because the Texas Tax Code does not define the
term owner, in a title search it cannot be pre-
sumed that the person who holds legal title is the
“owner” for tax purposes. The Texas Supreme
Court noted in Realty Trust Co. v. Craddock,
112 S.W.2d 440, 443 (Tex. 1938), that the
meaning of the term owner is not the same under
all circumstances. Therefore, to find tax liens, a
title search should be conducted using the record
owner, the apparent owner (or a person in pos-
session of the property), or an equitable title
holder, who will be considered the taxable
owner over a party with a contingent interest.
Childress County v. State, 92 S.W.2d 1011, 1015
(Tex. 1936); Travis County Appraisal District v.
Signature Flight Support Corp., 140 8.W.3d 833
(Tex. App.—Austin 2004, no pet.).

§4.2:2 Property Tax Lien Loan

[f property taxes are not escrowed, a mortgagee
must be aware of property tax lien loans, also
known as transferred tax liens, originated under
Texas Tax Code sections 32.06 and 32.065,
which are superior to previously recorded liens,
including purchase money liens. If the deed of
trust evidencing a property tax loan is not
obtained and examined, many out-of-state mort-
gagees assume a property tax loan deed of trust
is extinguished when a first lien that was
recorded in the land title records forecloses. This
is incorrect,

Property tax lien loans are created when an
investor—called a transferee—pays a bor-
rower’s delinquent tax bill and receives a certi-
fied statement of payment from the taxing
authority. See Tex. Tax Code § 32.06(b). The
taxpayer then signs a note and deed of trust in
favor of the investor for the taxes and penalties
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paid to the taxing authority, as well as transac-
tion and closing costs, The property tax loan
deed of trust encumbering the property has the
same supetior lien status as a taxing authority’s
ad valorem tax lien. If the investor forecloses its
property tax loan deed of trust, the foreclosure
extinguishes all liens against the borrower’s
property, including purchase money liens.

See chapter 25 in this manual, which discusses
the foreclosure of property tax loan liens in
greater detail.

§4.2:3 Foreclosure of Ad Valorem

Tax Liens

Taxing authorities must foreclose delinquent ad
valorem tax liens by judicial foreclosure, and all
lienholders must be made a party in the delin-
quent tax suit; otherwise, the judgment against
the nonparty lienholder is void. Murphee Prop-
erty Holdings, Ltd. v. Sunbelt Savings Ass’n of
Texas, 817 S.W.2d 850 (Tex. App.—Houston
[1st Dist.] 1991, no writ).

See chapter 24 in this manual, which discusses
foreclosure of ad valorem tax liens in more
detail.

To challenge a tax sale, a mortgagee may seek a
restricted appeal. See Quaestor Investments Inc.
v. State of Chiapas, 997 S.W.2d 226 (Tex.
1999); Texaco Inc. v. Central Power & Light
Co., 925 5.W.2d 586 (Tex. 1996). However, a
restricted appeal must be filed within six months
of the date the judgment was signed. Tex. Civ.
Prac. & Rem. Code § 51.013.

The terms of most deeds of trusts permit a mort-
gagee to pay a mortgagor’s taxes to preserve and
protect the mortgagee’s interest in the mort-
gaged property. In this instance, the mortgagee
is not a volunteer and is subrogated to the rights
of the taxing authority. Vista Development Joint
Venture I v. Pacific Mutual Life Insurance Co.,
822 S.W.2d 305 (Tex. App.—Houston [1st

© STATE BAR OF TEXAS




Preforeclosure Title Concerns

Dist.] 1992, writ denied); Smart v. Tower Land
& Investment Co., 582 S.W.2d 543 (Tex. Civ.
App.—Dallas 1979), rev'd on other grounds,
597 S.W.2d 333 (Tex. 1980).

§4.3 Federal Tax Liens

§4.3:1 Introduction

Special rules apply to federal tax liens, but they
are foreclosed subject to state law and are extin-
guished pursuant to state law. United States v.
Brosnan, 363 U.S. 237 (1960); Rust v. Johnson,
597 F.2d 174 (9th Cir. 1979). However, the pri-
ority of an IRS lien is determined by federal law.
Aquilino v. United States, 363 1.8, 509 (1960).

The basic rules for determining federal tax lien
priority are found in 26 U.S.C. § 6323, which
also addresses the subordination of federal tax
liens to certain perfected liens and security inter-
ests and the rights of bona fide purchasers, See
also Tex. Bus. & Com. Code §§ 9.301, 9.312;
C.LR. v. Stern, 357 U.S. 39 (1958); United
States v. City of New Britain, Conn., 347 U.S. 81
(1954).

Whenever an issue of priority arises between an
IRS and conventional lien, the various factual
scenarios presented in Dietrich Industries, Inc.
v. United States, 988 F.2d 568 (5th Cir. 1993),
should be reviewed to determine whether a sub-
rogation argument can be made to establish lien
priority over an IRS lien under certain circum-
stances. See also United States v. Clifford, No. 3-
92-CV-0833-P, 1993 WL 306669 (N.D. Tex.
Apr. 29, 1993), which approved the Dietrich
holding.

§ 4.3:2 Identity of Taxpayer

The name of the taxpayer affected by a tax lien
must be disclosed with reasonable preciseness
on the tax lien notice, but the misspelling of a
taxpayer’s name through the transposition of
two letters has been held immaterial. See Rich-
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ter s Loan Co. v. United States, 235 F.2d 753
(5th Cir. 1956). However, the wrong middle ini-
tial for an individual (see Continental Invest-
ments v. United States, 142 F. Supp. 542 (W.D.
Tenn. 1953)), and the omission of the first initial
of a corporation (see United States v. Ruby Lug-
gage Corp., 142 F. Supp. 701 (S.D.N.Y. 1954)),
have been held material. Filing a tax lien against
a taxpayer under a name used before marriage is
not effective against a lienholder with a conven-
tional lien who has a claim against the taxpayer
under the taxpayer’s married name. See United
States v. Clark, 81-1 U.S.T.C. P 9406 (S.D. Fla.
1981).

If the IRS files a lien against a single person
while the person is single, the IRS does not have
to refile the lien if the taxpayer marries and
takes a new name. See Pioneer National Title
Insurance Co. v. United States, 81-2 US.T.C. P
9482 (D.N.J. 1981).

§4.3:3 Taxpayer’s Interest in

Property

The Internal Revenue Code creates a lien in
favor of the United States on all real or personal
property belonging to a person who neglects,
fails, or refuses to pay any tax for which that
individual is liable. 26 U.S.C. § 6321. The tax
lien attaches to both property belonging to the
taxpayer on the assessment date and to any
property acquired by the taxpayer after the
assessment date, for as long as the tax lien
remains in effect. United States v. McDermott
507 U.S. 447, 448 (1993) (citing Glass City
Bank v. United States, 326 U.S. 265) (1945)); 26
U.S.C. § 6322.

El

Federal law governs the United States’ rights to
enforce a tax lien, but the nature and extent of
the taxpayer’s interest in property is determined
by state law. See Aquilino v. United States, 363
U.S. 509 (1960); United States v. Bess, 357 U.S.
51 (1958). Even the slightest interest under state
law may be sufficient for an IRS lien to attach.
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For example, in United States v. Creamer Indus-
tries, Inc., 349 F.2d 625 (5th Cir. 1965), a tax-
payer sold real property to a bona fide purchaser
by a deed recorded before the filing of a tax lien.
A corrective deed that added property that was
inadvertently omitted from the original deed
executed at closing was filed after a tax lien. The
federal tax lien was held to attach to the omitted
property. Creamer Industries, 349 F.2d at 628.

The failure to record a divorce decree granting
an interest in real property to the wife before an
IRS lien was filed against the husband resulted
in the attachment of the IRS lien against the
wife’s interest in the real property, notwithstand-
ing the fact that the divorce was final before the
tax lien was assessed. The Fifth Circuit held that
the IRS was entitled to the benefits of the Texas
recording statutes just as any other good-faith
creditor, and the failure to timely record the
divorce decree was sufficient to support a tax
lien on the property. Prewitt v. United States,
792 F.2d 1353, 135556 (5th Cir. 1986).

Until an IRS lien is filed of record in the real
property records, bona fide third parties may
acquire an interest in the taxpayer’s property
free of the tax lien. 26 U.S.C. § 6323(a); see also
Sgro v. United States, 609 F.2d 1259 (7th Cir.
1979).

§4.3:4 Partnership

State law determines the nature of the legal
interest the taxpayer has in property sought to be
reached by the federal tax lien under United
States Code title 26, section 6321. Under Texas
law, a partner’s interest in the partnership is his
share of the profits and surplus, and a partner’s
rights in specific partnership property are not
subject to attachment or execution, except for
partnership claims. See Tex. Bus. Orgs. Code

§ 154.002. The tax lien against an individual
partner will therefore not attach to specific part-
nership property. See Rev. Rul. 73-24, 1973-1
C.B. 602; Economy Plumbing & Heating Co. v.
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United States, 456 F.24 713 (Ct. Cl. 1972);
United States v. Woodard, 444 F.2d 752 (10th
Cir. 1971); United States v. Balanovski, 236 F.2d
298 (2d Cir. 1956); United States v. Worley, 213
F.2d 509 (6th Cir. 1954). Contra Lidberg v.
United States, 375 F. Supp. 631 (D. Minn.
1974); Adams v. United States, 328 F. Supp. 228
(D. Neb. 1971).

§4.3:5 Tenants in Common

The separate interests of tenants in common are
subject to a federal tax lien. For example, a lien
attaches to a delinquent taxpayer’s interest in a
time-sharing condominium unit and related
areas but not to interest of any other owners in
the time share or the condominium itself. See
Rev. Rul. 79-55, 1979-1 C.B. 400.

§4.3:6 Joint Tenants

A tax lien will attach to the interest of a joint
tenant in property. United States v. Kocher, 468
F.2d 503, 50607 (2d Cir. 1972); United States
v. Trilling, 328 F.2d 699, 702 (7th Cir. 1964). On
the death of a joint tenant, the tax lien will fol-
low a transfer of the joint-tenancy interest, but
the lien will be extinguished if the interest is
extinguished—not transferred—on death. See
United States v. Bess, 357 U.S. 51 (1958); see
also Hedlurnd v. Brellenthin, 520 F. Supp. 81
(W.D. Wash, 1981) (lien extinguished when
interest extinguished by cancellation of real
estate contract).

§ 4.3:7 Community Property

If only one spouse is liable for a tax debt, an IRS
lien does not attach to the separate property or
one-half community property interest of the
other spouse. If the property is sold at a tax sale,
the nondelinquent spouse’s interest in the prop-
etty may be compensated from the sales pro-
ceeds. United States v. Rodgers, 461 U.S. 677
(1983); Broday v. United States, 455 F.2d 1097
(5th Cir. 1972).
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§4.3:8 Homestead Property

Federal tax liens attach to and are effective
against homestead interests created under state
law. A nondelinquent taxpayer’s homestead
right under state law does not prevent the levy
on and sale of the homestead to pay federal
taxes owed by the taxpayer’s spouse. The non-
delinquent taxpayer is entitled to receive com-
pensation for the taxpayer’s separate homestead
interest from the sale proceeds. United States v.
Rodgers, 461 U.S. 677 (1983).

§ 4.3:9 Leasehold Estate

A tax lien attaches to a tenant’s leasehold estate,
notwithstanding that the terms of the lease may

provide that the landlord must consent to trans-

fers of interests in the leasehold estate. See Car-
olina Apartment Investors “A" v. United States,
77-1 U.S.T.C. P 9262 (E.D. Cal. 1977).

§ 4.3:10 Twenty-Five-Day Notice

[t is critical that proper notice be sent to the IRS
before any foreclosure sale. An inferior IRS lien
will survive a foreclosure sale and continue to
encumber the foreclosed property if the mort-
gagee failed to provide the IRS with the required
notice and information at least twenty-five days
before the foreclosure sale. 26 C.F.R.

§§ 301.7425-2(b), 301.7425-3(d); 26 U.S.C.A.
§ 7425(c)(1).

Notice of a foreclosure sale to the IRS must be
given in accordance with its regulations in writ-
ing and by registered or certified mail, or by per-
sonal service, not less than twenty-five days
before the sale. 26 U.S.C. § 7425(b)(1), (c)(1).

The sender of an IRS foreclosure notice must
ensure that the U.S. Postal Service postmarks
the envelope at least twenty-five days before the
foreclosure sale. 26 C.E.R. § 301.7502-1. Post-
marked dates made by an in-house mailing
machine are not acceptable. The date of sale is
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not included in the twenty-five-day calculation.
26 C.FR. § 301.7425-2,

If notice is not properly given to the IRS, the
IRS lien continues to encumber the property
after the foreclosure sale, even though the IRS
lien may have been recorded after the lien that
was foreclosed.

Preparing the Notice: The procedures for
preparing the notice to the IRS are found in IRS
Publication 786, “Instructions for Preparing a
Notice of Nonjudicial Sale of Property and
Application for Consent to Sale,” and IRS Publi-
cation 4235, “Collection Advisory Group Num-
bers and Addresses.” According to Publication
786, the application or notice should be
addressed to the “Collection Advisory Group
Manager” for the area in which the notice of
federal tax lien was filed. Publication 786 then
instructs the reader to use Publication 4235,
which lists the addresses for the Collection
Advisory offices, to determine where to mail the
notice. For more information, see 26 C.F.R.

§ 301.7425-3(a)(1) and Internal Revenue Bulle-
tin 2007-36 (T.D. 9344). See form 4-1 in this
manual for instructions for preparing a notice of
nonjudicial sale of property and application for
consent to sale, form 4-2 for the notice of nonju-
dicial sale, and form 4-3 for the application for
consent to sale of property free of the federal tax
lien. See Appendix A in this manual for the cur-
rent IRS Collections Advisory Group addresses
and the Texas counties that are assigned to each
group. See also the IRS’s Web site (https://
WWW.irs.gov) to obtain copies of all the IRS
publications.

§ 4.3:11 Postponement of Foreclosure

Sale

If notice of a scheduled sale has been timely
given to the RS, the mortgagee is “required to
give notice of the postponement to the IRS in
the same manner as is required under local law
with respect to other secured creditors.” 26
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C.FR. § 301.7425-3(a}(2)(i). Texas Property
Code section 51,002 does not require notice of
postponement to other secured creditors for a
real property foreclosure sale, but when dealing
with the IRS, it may be a good practice to notify
the IRS of the postponement of a sale.

§4.3:12  IRS Right of Redemption

A preforeclosure notice to the IRS does not
extinguish the IRS lien; rather, the IRS has the
right to redeem the property for the foreclosure
sale price for a period of 120 days after the date
of the foreclosure sale. See 26 U.S.C.

§ 7425(d)(1) and Treasury Regulations 26 C.F.R
§ 301.7425-4. If the IRS does not redeem, the
purchaser at the foreclosure sale takes the prop-
erty free of the IRS lien.

Tendering the amount necessary to pay off the
tax lien after the foreclosure does not void the
government’s right of redemption. The IRS may
reject the tender and enforce its redemption
right. See Olympic Federal Savings & Loan
Ass’nv. Regan, 648 F.2d 1218 (9th Cir. 1981).

To redeem the property from the purchaser at
the foreclosure sale, the federal government
must pay the sum of the actual amount paid at
the foreclosure sale, plus the following:

1. 6 percent interest from the date of
sale;

2. an amount equal to the excess of the
purchaser’s maintenance expenses
since the sale date over income real-
ized by the purchaser since the sale
date;

3. areasonable rent value under certain
defined circumstances; and

4.  if applicable, amounts paid to senior
lienholders after the foreclosure.

See 26 CFR. § 301.7425-4(b).
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The federal government does not pay any costs
or expenses incurred before foreclosure except

to the extent these costs were part of a valid bid
price. 26 C.F.R. § 301.7425-4(b)(2).

If the mortgagee buys the property at foreclo-
sure for less than the full amount of the debt, the
redemption price does not include any defi-
ciency. See Equity Mortgage Corp. v. Loftus,
504 F.2d 1071 (4th Cir. 1974); Republic Bank v.
United States, 527 F. Supp. 415 (W.D. La.
1981).

See form 4-4 in this manual for instructions for
preparing the application requesting the United
States to release its right to redeem property
secured by a federal tax lien (IRS Publication
487) and form 4-5 for a form letter requesting a
waiver of right of redemption.

§4.3:13  Certificates of Discharge

If a mortgagee or the purchaser at a foreclosure
sale believes there is no equity in property
encumbered by an IRS lien, an application for a
certificate of discharge of the federal tax lien
may be filed with the IRS. See form 4-6 in this
manual for instructions for applying for the cer-
tificate of discharge (IRS Publication 783). If
the IRS determines that there is no equity in the
property and issues a certificate of discharge, the

federal tax lien no longer encumbers the prop-
erty. See 26 C.F.R. § 301.6325-1(b).

§4.3:14 Certificates of Release

The IRS may issue a certificate of release of an
IRS lien if an appropriate bond is furnished. 26
C.FR. § 301.6325-1(a)(2).

§ 4.3:15 Statute of Limitations

The statute of limitations bars the enforcement
of an IRS tax lien ten years from the date the
taxes were assessed—mnot from the date the IRS
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lien was filed in the real property records. See 26
U.S.C. § 6502.

§4.4 Unreleased Liens in Chain of
Title

Because of sloppy loan origination and closing
practices, it is common to find that a mortgagee
never bothered to file a release of a lien that was
paid off at closing, even though the mortgagee
could be liable for damages for failing to pre-
pare and file a release of lien. See Bayless v.
Strahan, 182 S'W.2d 262 (Tex. Civ. App.—
Amarillo 1944, writ ref*d).

If a loan was paid off at a closing conducted at a
title company, the title company may file a
release of the lien using the procedure found in
Texas Property Code section 12.017. However,
because proper distribution of the closing pro-
ceeds releases the title company from any liabil-
ity if the mortgagee fails to file a release, the
procedure in section 12,017 is rarely used. See
FCLT Loans, L.P. v. United Commerce Center,
Inc., 76 S.W.3d 58 (Tex. App.—Eastland 2002,
no pet.).

If a release that should have been prepared and
filed cannot be obtained, sometimes a HUD-1
settlement statement can be used as proof that a
lien was paid off because the HUD-1 was signed
under penalty of perjury. In addition, because a
title company must keep a copy of the check
used to pay off a prior lien for three years, a can-
celed check from the title guaranty file could be
used as proof of the payoff of an unreleased lien.

§4.5 Municipal Utility Liens

Municipalities can impose utility liens for
“delinquent bills for municipal utility services to
the property,” and these municipal liens can be
superior to other liens, which include previously
recorded judgment liens and any lien recorded
after the municipal lien. See Tex. Loc. Gov’t
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Code § 552.0025(d). However, a municipal util-
ity lien is inferior to a “bona fide mortgage” if
the mortgage was recorded prior to the record-
ing of the municipality’s lien. Tex. Loc. Gov’t
Code § 552.0025(h). A municipality’s lien is
perfected by recording a notice in the real prop-
erty records of the county where the property is
located that contains a legal description of the
property and the utility’s account number for the
delinquent charges. Tex. Loc. Gov’t Code

§ 552.0025(g). The lien may include additional
fees and costs for penalties, interest, and collec-
tion costs.

A municipality cannot enforce a municipal or
utility lien against a homestead because munici-
pal liens are not listed as permissible liens
against homestead in Tex. Const. art, XV1, § 50.

§4.6 Labor Liens

Two liens that often cause confusion arise under
Texas Labor Code chapter 61 related to nonpay-
ment of wage claims and Texas Labor Code
chapter 213 dealing with overpayment of unem-
ployment compensation. These liens are easily
distinguishable because the standard lien form
used by the state of Texas clearly states the par-
ticular Texas Labor Code provision that gives
rise to the lien.

Liens arising from unemployment compensation
claims are assessed and collected pursuant to
Texas Labor Code sections 213,031 through
213.036. See Tex. Lab. Code §§ 213.031-.036.
Once the notice of levy is filed, the notice is
effective against all property rights of the delin-
quent taxpayer. This lien is not superior to pre-
existing liens. See Tex. Lab. Code § 213.059.

Wage claim liens arising under Labor Code
chapter 61, however, are superior to all other
liens encumbering the property except for ad
valorem taxes. Tex, Lab. Code § 61.0825.
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§4.7

§ 4.7 Abstract of Judgment

The purpose of an abstract of judgment is to cre-
ate a lien based on a judgment and provide
notice of the lien. Citicorp Real Estate, Inc. v.
Banque Arabe Internationale D 'Investissement,
747 S.W.2d 926, 928-30 (Tex. App.—Dallas
1988, writ denied). A judgment lien is perfected
by obtaining and filing an abstract of judgment
in accordance with Texas Property Code chapter
52.

§4.7:1 Required Contents

The required content of an abstract of judgment
is set out in section 52.003 of the Texas Property
Code. See Tex. Prop. Code § 52.003; see also
Gordon v. West Houston Trees, Lid., 352 S.W.3d
32 (Tex. App.—Houston [1st Dist.] 2011, no
pet.); Gary E. Patterson & Associates, P.C. v.
Holub, 264 5. W.3d 180 (Tex. App.—Houston
[1st Dist.] 2008, pet. denied). An abstract must
name only the defendant(s) against whom the
judgment was rendered and not necessarily ail
defendants named in the suit. See Tex. Prop.
Code § 52.004(b)2); In re Herman, 315 B.R.
399 (Bankr. E.D. Tex. 2004) (distinguishing a
number of older cases decided under former
Tex. Rev. Civ. Stat. art. 5447, predecessor to
section 52.003).

§4.7:2 Creditor Responsible for

Abstract

It is the judgment creditor’s responsibility to
make sure the judgment is abstracted correctly
in accordance with section 52.004 of the Texas
Property Code. See Tex. Prop. Code § 52.004; In
re Davis, 174 B.R. 223, 226 (Bankr. N.D. Tex.
1994); Citicorp Real Estate, Inc. v. Bangue
Arabe Internationale D’Investissement, 747
S.W.2d 926, 928-30 (Tex. App.—Dallas 1988,
writ denied). See also Caruso v. Shropshire, 954
S.W.2d 115, 117 (Tex. App.—San Antonio
1997, no pet.), where the failure to list fifty-
three judgment plaintiffs on the abstract was
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found to be a material omission under the stat-
ute, and accordingly the judgment lien against
the defendant did not come into effect upon
recording.

§4.7:3 Release of Abstract

An abstract of judgment can be released without
the judgment creditor’s consent if the creditor
cannot be located using the provisions in Tex.
Civ. Prac. & Rem. Code § 31.008. The judgment
debtor must pay the amount of the judgment into
the registry of the court, prepare a recordable
release, and send notice to the judgment creditor
in accordance with section 31.008(b). See Tex.
Civ. Prac. & Rem. Code § 31.008(a), (b). If the
judgment creditor is located, the money depos-
ited into the registry of the court is paid to the
judgment creditor. If the judgment creditor can-
not be located, the funds are escheated to the
state of Texas in accordance with chapter 72 of
the Texas Property Code. Once the provisions of
section 31.008 are fuifilled, the judge or clerk
executes a release of the judgment.

§4.7:4 Foreign Judgments

Under the Uniform Enforcement of Foreign
Judgment Act (UEFJA), codified at Tex. Civ.
Prac. & Rem. Code §§ 35.001-.008, a foreign
Judgment in the chain of title has the same effect
and is subject to the same procedures, defenses,
and proceedings for reopening, vacating, stay-
ing, enforcing, or satisfying a judgment as a
Jjudgment of the court in which the foreign judg-
ment is filed. Tex. Civ. Prac. & Rem. Code

§ 35.003(c); see McCoy v. Knobler, 260 S.W.3d
179 (Tex. App.—Dallas 2008, no pet.); Karster-
ter v. Voss, 184 5.W.3d 396, 401 (Tex. App.—
Dallas 2006, no pet.).

Under the UEFJA, an authenticated copy of the
judgment may be filed with the clerk of any
state court of competent jurisdiction. Tex. Civ.
Prac. & Rem. Code § 35.003(a). The clerk is
required to treat the foreign judgment as a judg-
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ment that was rendered in Texas. Tex. Civ. Prac.
& Rem. Code § 35.003(b); see also Walnut
Equipment Leasing Co. v. Wi, 920 S W.2d 285,
286 (Tex. 1996). The burden of proof then shifts
to the judgment debtor to prove that the judg-
ment should not be given full force and effect. -
Mitchim v. Mitchim, 518 S'W.2d 362, 364 (Tex.
1975).

If a judgment debtor raises the issue that the
court does not have personal jurisdiction based
on due process of law, the court then has two
options—either enforce the judgment or declare
the order void due to want of jurisdiction. See
Markham v. Diversified Land & Exploration
Co., 973 S.W. 2d 437, 439 (Tex. App.—Austin
1998, pet. denied); T¥inity Capital Corp. v. Bri-
ones, 847 S.W.2d 324, 326-27 (Tex. App.—FEl
Paso 1993, no writ).

To enforce a foreign judgment using a common
law cause of action, see Lawrence Systems Inc.
v. Superior Feeders, Inc., 880 S.W.2d 203, 206
(Tex. App.—Amarillo 1994, writ denied).

§4.8 Constitutional Mechanic’s
and Materialman’s Liens

Section 37 of article XVI of the Texas Constitu-
tion provides that an original contractor may
have a silent but superior constitutional
mechanic’s and materialman’s lien. See Tex.
Const. art. XVI, § 37. The lien is self-executing
(that is, the lien is automatically created without
the necessity of either a written agreement or the
recording of a notice of lien claim), but is only
valid if the lien claimant had a direct contractual
relationship with the owner. Hayek v. Western
Steel Co., 478 S.W.2d 786, 790 (Tex. 1972);
Berry v. McAdams, 55 S.'W. 1112 (Tex. 1900).
However, a constitutional mechanic’s and mate-
rialman’s lien does not have lien priority over
any person without actual or constructive
knowledge of the lien. Detering Co. v. Green,
989 5.W.2d 479, 481 (Tex. App.—Houston [1st
Dist.] 1999, no pet.), Irving Lumber Co. v Alltex
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Mortgage Co., 446 S.W.2d 64, 72 (Tex. Civ.
App.—Dallas 1969), aff’d, 468 S.W.2d 341
{Tex. 1971).

For an excellent discussion of constitutional
mechanic’s and materialman’s liens, see Ralph
M. Parsons Co. v. South Coast Supply Co. (In re
A & M Operating Company Inc.}, 182 B.R. 997
(E.D. Tex. 1995), aff 'd, 84 F.3d 433 (5th Cir.
1996).

§4.9 Statutory Mechanic’s and
Materialman’s Liens

Special rules apply for the perfection of a statu-
tory mechanic’s and materialman’s lien against
the homestead and require substantial compli-
ance by those who furnished labor or materials.
See Tex. Prop. Code ch. 53, See Thomas J.
Walthall, Jr., Texas Mechanics Liens and Con-
struction Payment Issues, in Real Estate Law
101, State Bar of Texas (2013).

Architects, engineers, surveyors, and landscap-
ers who have written contracts with the original
owner also have mechanic’s and materialman’s
lien rights. Tex. Prop. Code § 53.021(c), (d).

§4.9:1 Limitations

The statute of limitations for enforcing a statu-
tory mechanic’s and materialman’s lien is one
year for residential property and, for commercial
property, the latter of two years after the last day
a lien affidavit may be filed under Property
Code section 53.052 or one year after comple-
tion, termination, or abandonment of the work
under the original contract under which the lien
is claimed. See Tex. Prop. Code § 53.158.

§4.9:2 Discharge of Lien

Texas Property Code section 53.157 outlines the
procedures for discharging a mechanic’s and
materialman’s lien. See Tex. Prop, Code

§ 53.157. If amechanic’s and materialman’s lien
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is waived, it cannot be revived. Collinsville
Manufacturing Co. v. Street, 196 S.W. 284, 287
(Tex. Civ. App.—Amarillo 1917, no writ).

Texas Property Code sections 53.160 and
53.161 set the motion and bond requirements to
remove an invalid or unenforceable lien. See
Tex. Prop. Code §§ 53.160, 53.161.

If a patently fraudulent mechanic’s and material-
man’s lien clouds title to the property, lien
expungement should be considered. See Tex.,
Gov’t Code §§ 51.901-.905. This type of lien is
usually filed by a Republic of Texas adherent or
as part of a foreclosure rescue scam. See section
4.21 below for additional discussion. See J.
Paulo Flores, Mechanic's and Constitutional
Liens, in Soaking Up Some CLE, State Bar of
Texas (2013).

§4.9:3 Foreclosure of Mechanic’s

and Materialman’s Lien

If the mechanic’s and materialman’s lien secu-
rity instrument does not contain a power of sale,
the mechanic’s and materialman’s lien cannot be
foreclosed nonjudicially but must be enforced
by a judicial foreclosure sale. See Tex. Prop.
Code § 53.154.

§4.9:4 Arbitration Clauses
Because many construction contracts contain
arbitration clauses, the Texas Supreme Court
case upholding an arbiter’s findings that a
mechanic’s and materialman’s lien was valid
should be reviewed. See CVN Group, Inc. v.
Delgado, 95 S.W.3d 234 (Tex. 2002).

§ 4.9:5 Vendor and Purchase-Money

Liens

Vendor and purchase-money liens have priority
over subsequently recorded mechanic’s and
materialman’s liens. However, if the mechanic’s
and materialman’s lien is secured by remov-
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ables, i.e., any improvements that can be
removed from the structure without material
damage, the lienholder can obtain a judicial
order to repossess the removables from the
property. Iirst National Bank in Dallas v. Whirl-
pool Corp., 517 S, W.2d 262 (Tex. 1974), is the
seminal case that discusses removables in a
mechanic’s and materialman’s lien context. Also
see Summerville v. King, 83 S.W. 680 (Tex.
1904); Exchange Savings & Loan Ass'nv.
Monocrete Proprietary Ltd., 629 S.W.2d 34
(Tex. 1982); and Hoarel Sign Co. v. Dominion
Equity Corp., 910 S.W.2d 140 (Tex. App.—
Amarillo 1995, writ denied).

§ 4.9:6 Removables

Examples of removables that can be repossessed
by judicial order, so long as there is no damage
to the structure, are—

1. garbage disposals and dishwashers
(First National Bank in Dallas v.
Whirlpool Corp., 517 SSW.2d 262
(Tex. 1974}) and windows and doors
{(First Continental Real Estate Invest-
ment Trust v. Continental Steel Co.,
569 S.W.2d 42 (Tex. Civ. App—Fort
Worth 1978, no writ));

2. carpets, appliances, smoke detectors,
burglar alarms, light fixtures, and door
locks (Richard H. Sikes, Inc. v. L & N
Consultants, Inc., 586 S.W.2d 950
(Tex. Civ. App.—Waco 1979, writ
ref’d n.r.e.)); and

3. pumps, compressors, air conditioning
and heating systems, fans, toilets,
basins, light fixtures, wall switches,
electrical control panels, hardware,
and cabinets (/n re Orah Wali Finan-
cial Corp., 84 B.R. 442 (Bankr. W.D.
Tex. 1986); Houk Air Conditioning,
Inc. v. Mortgage & Trust, Inc., 517
S.W.2d 593 (Tex. Civ. App.—Waco
1974, no writ)),
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The test to determine whether an improvement
is a removable is found in Exchange Savings &
Loan Ass’n v. Monocrete Proprietary Ltd., 629
S.W.2d 34 (Tex. 1982), and refined in /x re
Orah Wall Financial Corp., 84 B.R. 442,

Instead of paying off a removables lien claim,
prior to foreclosure, a mortgagee should con-
sider demanding that the lien claimant repossess
the removables from the property. Otherwise, if
the mortgagee forecloses and attempts to sell the
property as a real estate owned property, the
mortgagee must ensure the earnest money con-
tract does not include “removables™ as part of
the real estate owned sales contract because a
mechanic’s and materialman’s removable lien
claimant could remove the removables before
the real estate owned sale closes. See Thomas J.
Walthall, Jr., Mechanic s Lien “Removables”:
Representing the Contractor in Default Situa-
tionns, in Advanced Real Estate Law, State Bar
of Texas (2009).

§4.10 Property Owners Association

Liens

The foreclosure of liens held by a property own-
ers association (POA) or homeowners associa-
tion (HOA) to secure payments of assessments
established by restrictive covenants is governed
by Texas Property Code sections 209.009
through 209.011. See Tex. Prop. Code

§§ 209.009-.011. Under section 209.009, a POA
may not foreclose a POA’s assessment lien if
the debt securing the lien consists solely of

(1) fines assessed by the POA or (2) attorney’s
fees incurred by the POA solely associated with
fines assessed by the POA. Tex. Prop. Code

§ 209.009.

Beginning in 2011, significant changes were
made to the general scheme of lien assessments
and enforcement of a POA lien. See Tex. Prop.
Code §§ 209.0062—.0064; 209.0091-.0094,
Unless waived by the property owner pursuant
to section 209.0092(c), a POA lien must be
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enforced by either judicial foreclosure, if there is
no power of sale language in the POA’s
recorded dedicatory instruments, or by a court
order obtained under Texas Rules of Civil Pro-
cedure 735 and 736 before the encumbered
property can be sold at a nonjudicial foreclosure
sale if the POA declaration contains express
power-of-sale language. See Tex. R. Civ. P. 735,
736.

§4.11 Junior Liens

Junior liens are extinguished on the foreclosure
of a superior deed-of-trust lien, except to the
extent that junior lienholders have claims on
excess foreclosure sale proceeds. Morigage &
Trust, Inc. v. Bonner & Co., 572 S.W.2d 344,
352 (Tex. Civ. App.—Corpus Christi 1978, writ
ref’d n.r.e.). There is no obligation to give notice
of foreclosure sale to the holder of a second-lien
deed of trust (TMS Mortgage, Inc. v. Golias, 102
S5.W.3d 768, 771 (Tex. App.—Beaumont 2003,
no pet.)), nor is there a right of redemption after
foreclosure (Hampshire v. Greeves, 143 S.W.
147 (Tex. 1912); Scott v. Dorothy B. Schneider
Estate Trust, 783 S.W.2d 26, 28 (Tex. App.—
Austin 1990, no writ)).

Priority is generally determined by the date of
filing, but there are exceptions, such as ad
valorem, IRS, and property tax liens, The lien
positions may also be affected by subordination
or subrogation agreements filed in the real prop-
erty records.

§4.12 Leases Superior to Deed of

Trust

A lease on a portion of the mortgaged property
(for example, apartment tenant, office tenant, or
laundry lease) executed before the deed of trust
was recorded is superior to it and not extin-
guished by foreclosure, unless the lease has been
subordinated by its own terms. F. Groos & Co. v.
Chittim, 100 S.W. 1006, 1010 (Tex. Civ. App.
1907, no writ). The rule is that when a lien-
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holder takes a lien in good faith and for a valu-
able consideration and without notice of
outstanding claims or equities, a purchaser at the
lien foreclosure sale, regardless of the knowl-
edge or notice the purchaser has, takes good title
from the bona fide mortgagee. Moran v. Adler,
570 S.W.2d 883, 885 (Tex. 1978); see also
Gainesvifle Oil & Gas Co. v. Farm Credit Bank
of Texas, 847 S.W.2d 655 (Tex. App.—Texar-
kana 1993, no writ) (oil and gas lease with pro-
ducing well subsequent to deed of trust
extinguished by foreclosure sale irrespective of
knowledge of foreclosure sale purchaser as to
existence of well). The purchaser at the foreclo-
sure sale becomes the new landlord.

Leases Inferior to Deed of
Trust

§4.13

Leases executed after the recording of the deed
of trust may be terminated at the election of the
foreclosure sale purchaser. Peck & Hills Furni-
ture Co. v. Long, 68 S.W.2d 288, 289 (Tex. Civ.
App.—Fort Worth 1934, no writ} (sale under
foreclosure gave right to purchaser to either ter-
minate lease or continue it in force with tenant’s
consent); F. Groos & Co. v. Chittim, 100 S.W.
1006, 1010 (Tex. Civ. App. 1907, no writ). In
United General Insurance Agency v. American
National Insurance Co., 740 S.W.2d 885 (Tex.
App.—El Paso 1987, no writ), the court found
that a lease executed after the deed of trust was
terminated by a foreclosure sale unless both the
foreclosure sale purchaser and the tenant
expressly or impliedly agreed to continue the
lease. The court held that “the continuation in
possession by the tenant, without anything else,
does not establish an agreement to pay rent on
the rental contract.” United General, 740
S.W.2d at 887. The court further stated, “Where
the lease is executed after the mortgage, the sale
under foreclosure gives the right to the pur-
chaser to either terminate the lease or continue it
in force with the tenant’s consent, but does not
of necessity terminate the lease.” United Gen-
eral, 740 S, W.2d at 887. The court found that
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there was no express agreement between United
General (tenant) and American National (mort-
gagee) to continue the lease and that “the cir-
cumstances do not evidence that both parties
consented to [United General’s] paying rent
subsequent to the foreclosure.” United General,
740 S.W.2d at 887.

§ 4.14 Elevation of Priority of

Inferior Lease

If the purchaser at the foreclosure sale accepts
rent from a tenant of a subordinate lease without
executing a new lease, the purchaser will be
deemed to have ratified the lease. Peck & Hills
Furniture Co. v. Long, 68 S.W.2d 288, 289 (Tex.
Civ. App.—Fort Worth 1934, no writ); see also
F Groos & Co. v. Chittim, 100 S'W. 1006,
1010-11 (Tex. Civ. App. 1907, no writ). In
Peterson v. NCNB National Bank, 838 S.W.2d
263 (Tex. App.—Dallas 1992, no writ), the
court held that a tenant’s payment of four con-
secutive monthly rent payments in response to a
letter from the foreclosure purchaser requesting
rent pursuant to the original lease and with
knowledge of the foreclosure sale was sufficient
to constitute an implied agreement reaffirming
the lease notwithstanding the foreclosure sale.
But see FDIC v, Inducto-Bend, Inc., 753 F.
Supp. 651, 654 (S.D. Tex. 1991) (holding that
mortgagee/foreclosure sale purchaser’s accep-
tance of rent from tenant, without more, did not
ratify lease but merely represented payment of
rent by tenant at sufferance).

If the deed of trust is prior to a lease that the
mortgagee wishes to retain and there is neither
an attornment agreement between the mortgagee
and tenant nor a provision in the lease binding
the tenant to continue the lease after a foreclo-
sure, the mortgagee may consider unilaterally
subordinating the deed of trust to the lease or
leases. This approach has some support in court
decisions holding that in a judicial foreclosure in
which a tenant is not made a party to the pro-
ceeding there is no termination of the lease. In
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B.F. Avery & Sons’ Plow Co. v. Kennerly, 12
S.W.2d 140 (Tex. Comm’n App. 1929, judgm’t
adopted), the court stated, “It is true that lessee,
not being a party to the foreclosure proceeding,
was not bound by the decree rendered therein.”
See also McDonald v. Miller, 39 S.W. 89 (Tex.
1897); Alford v. Carver, 72 S.W. 869 (Tex. Civ.
App. 1903, no writ); contra Yarbrough v. John
Deere Industrial Equipment Co., 526 S’ W.2d
188 (Tex. Civ. App.—Dallas 1975, no writ).

An alternate means of elevating an inferior lease
or interest is for the mortgagee to accept a deed
in lieu of foreclosure.

A mortgagee who elects to continue a subordi-
nate lease after foreclosure or who unilaterally
subordinates its lien before foreclosure or who
accepts a deed in lieu of foreclosure may
become liable to the tenant on the mortgagor’s
landlord-lease covenants. In an analogous situa-
tion, the court in Amco Trust, Inc. v. Naylor, 317
5.W.2d 47 (Tex. 1958), considered the question
of the liability of a leasehold mortgagee for the
tenant’s rent obligation. The court held that
merely by taking possession of the mortgaged
property after default and before foreclosure the
mortgagee did not become liable for the tenant’s
covenants, because it had not become an
assignee of the tenant (foreclosed) or otherwise
assumed the lease. See Amco Trust, Inc., 317
S.W.2d at 51. Apparently the court would have
held the mortgagee liable for the rent if the
mortgagee had foreclosed on the mortgagor’s
leasehold estate. See Annotation, Liability of
Mortgagee or Lienholder of a Lease with
Respect to Rents or Covenants Therein, 73
A.L.R.2d 1118 (1960). See form 15-5 in this
manual for a letter to a tenant by the successful
bidder at the foreclosure sale accepting the
tenant’s lease and form 15-6 for a letter giving
notice that although rent may be accepted by the
bidder, such action is not to constitute an accep-
tance of the lease.

© STATE BAR OF TEXAS

§4.15

§4.15 Security Deposit under Lease

The Texas Property Code exempts a “real estate
mortgage lienholder who acquires title by fore-
closure” from liability for return of a residential
tenant’s security deposit. Tex. Prop. Code

§ 92.105(c). The tenant’s only recourse is
against the mortgagor (the prior owner/land-
lord). However, there is no express exemption
for persons other than the real estate mortgage
lienholder who purchase at the foreclosure sale.
Presumably subordinate leases are terminated
by the foreclosure, and a purchaser at the fore-
closure sale does not assume liability for the
return of security deposits received by the mort-
gagor under a residential lease that is terminated
by foreclosure. There does not appear to be any
strong policy reason to grant a preferential posi-
tion to a real estate mortgage lienholder who
purchases at the foreclosure sale over any other
purchaser at the sale. If the foreclosure sale pur-
chaser impliedly continues a subordinate lease
by accepting rent from the tenant, as opposed to
terminating the lease, the purchaser may have
assumed liability for the return of the security
deposit even though the purchaser did not
receive it in the foreclosure. If the foreclosure
sale purchaser on a residential project assumes
that it is not liable for the security deposit and
consequently fails either to return a security
deposit or to provide a written statement of any
deductions therefrom on or before thirty days
after the premises are surrendered, that pur-
chaser may be presumed to have acted in bad
faith, if subsequently determined to be liable for
the security deposit. See Tex. Prop. Code

§ 92.109(d). A purchaser who wrongfully with-
holds a security deposit is liable for an amount
equal to the sum of $100, three times the portion
of the deposits wrongfully withheld, and the
tenant’s reasonable attorney’s fees in a suit to
recover the deposit. Tex. Prop. Code

§ 92.109(a). Also, the purchaser may find that it
has forfeited its right “to bring suit against the
tenant for damages to the premises.” Tex. Prop.
Code § 92.109(b).
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In Consolidated Capital Special Trust v. Sum-
mers, 737 S.W.2d 327, 333 (Tex. App.—Hous-
ton [14th Dist.] 1987), rev'd, 783 S.W.2d 580
(Tex. 1989), the court of appeals refused to
award the security deposits to the foreclosing
lender apparently on the grounds that since
Property Code section 92.105(c) exempts the
foreclosing lender from successor-owner liabil-
ity for the return of security deposits, the lender
was not entitled to the deposits. The court of
appeals also noted that the notice of foreclosure
sale did not list security deposits as pdrt of the
mortgaged property being sold. The appellate
court’s holding in this regard is consistent with
its holding that the lender was also not entitled
to preforeclosure rent, because it had not under-
taken any preforeclosure affirmative action to
impound the rent. The supreme court reversed
the decision, saying, “As to rents, it is difficult
to imagine what [the lender] could have done
beyond foreclosing on the property, purchasing
it at sale and promptly taking possession of it.”
Summers, 783 S.W.2d at 583. As to prepaid rent
(for example, monthly rent paid on the first day
of the month for the ensuing month as opposed
to in arrears), the supreme court adopted an
apportionment rule. The supreme court held the
foreclosure sale purchaser was entitled to obtain
a judgment against the mortgagor as a matter of
law for the rent collected before foreclosure and
attributable to a time after the foreclosure. Sum-
mers, 783 5.W.2d at 583. The supreme court did
not discuss the disposition of security deposits,
noting that the lender had abandoned its claim
for security deposits. But see Skyland Develop-
ers, Inc, v. Sky Harbor Associates, 586 S.W.2d
564 (Tex. Civ. App.—Corpus Christi 1979, no
writ) (construing postsale-term cash-flow reser-
vation by seller as failing to retain security
deposits). The supreme court in Consolidated
Capital was not adjudicating the rights and lia-
bilities between the new landlord and tenants,
The apportionment rule was announced in a case
in which the mortgagee-purchaser sued for rent
relating to the postforeclosure period and there-
fore elected to treat the leases as surviving fore-
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closure. It would follow from the supreme
court’s holding that the new landlord would be
required 1n situations governed by the appor-
tionment rule to give the tenant credit for rent
prepaid to the mortgagor before foreclosure,
whether or not the new landlord was able to
realize on its judgment for rent.

§ 4.16 Lis Pendens

A lis pendens is a “notice, recorded in the chain
of title to real property . . . to warn all persons
that certain real property is the subject matter of
litigation.” Countrywide Home Loans, Inc. v.
Howard, 240 S.W.3d 1, 4 (Tex. App.—Austin
2007, pet. denied) (quoting Blacks Law Dictio-
nary 94243 (7th ed. 1999)).

A lis pendens is appropriate if the lawsuit sup-
porting it concerns a direct interest in the prop-
erty. See Tex. Prop. Code §§ 12.007, 13.004;
Tex. Civ. Prac. & Rem. Code § 125.002; In re
Collins, 172 S.W.3d 287, 293 (Tex. App.—Fort
Worth 20035, no pet.). If a lawsuit only concerns
a collateral interest in the property, a lis pendens
is not appropriate. Flores v. Huberman, 915
S.W.2d 477, 478 (Tex. 1995).

§4.17 Easements

A person is deemed to have knowledge of an
easement if a reasonable inspection of the prem-
ises would have put the person on notice,
Fender v. Schaded, 420 S.W.2d 468, 473 (Tex.
Civ. App.—Tyler 1967, writref’d n.r.¢.). Ifa
mortgagor grants an easement after the execu-
tion of a deed of trust, foreclosure of the deed of
trust will extinguish all rights under the ease-
ment. Motel Enterprises, Inc. v. Nobani, 784
S.W.2d 545, 547 (Tex. App.—Houston [1st
Dist.] 1990, no writ) (citing Hampshire v.
Greeves, 143 S.W.147, 150 (Tex. 1912)).

The foreclosure sale extinguishes subordinate

burdening easements. See Cousins v. Sperry,
139 8.W.2d 665, 667 (Tex. Civ. App.—Beau-
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mont 1940, no writ) (foreclosure sale terminated
access right-of-way granted by mortgagor to
adjoining landowner subsequent to filing of
mortgage). See generally Annotation, Foreclo-
sure of Morigage or Trust Deed as Affecting
Easement Claimed In, On, Over, or Undler
Property, 46 AL.R.2d 1197 (1956).

The mortgaged property may have the benefit of
valuable rights, interests, easements, and protec-
tive covenants granted after the lien of the deed
of trust that the mortgagee would want to pre-
serve. The foreclosure sale, however, may extin-
guish these subordinate rights, interests,
easements, and covenants unless the trustee and
the beneficiary take steps before the foreclosure
sale to preserve them. If the mortgagee has not
expressly ratified subsequent-in-time restrictive
covenants imposed on the mortgaged property
or subordinated its lien thereto, purchasers from
the mortgagor may claim that the foreclosure
sale extinguished such restrictions. See Rembert
v. Wood, 41 S.W. 525 (Tex. Civ. App. 1897, writ
ref’d) (judicial foreclosure in which mortgagee
took no steps to preserve valuable water and
access easement). In holding that the foreclosure
extinguished the easement, the court stated:

[W]hen Mrs. Rembert foreclosed her
mortgage, in order to have preserved
her water rights or easement in the
premises sold, she should have set
them up in her pleadings, and had the
decree of foreclosure to show that the
estate ordered to be sold was bur-
dened with such ecasement, and had
the property sold subject to it. Failing
in this, she is estopped from asserting
such a claim, because, when she sold
under her mortgage, she, having this
water right and being a party to the
suit, sold not only all the estate which
the mortgagor, Hamlin, had in the
property at the date of the mortgage,
but also all the estate which her testa-
tor has therein, or acquired after-

1) STATE BAR OF TEXAS

§4.18

wards, up to the date of foreclosure;
and the purchaser at such sale gets
the title as it existed at the time the
mortgage was executed, unless it is
foreclosed subject to subsequent
encumbrances. Rembert, 41 S.W. at
527,

In Nobani, the court remanded the case for
determination of a fact issue about whether the
purchaser at foreclosure sale had ratified a sub-
ordinate easement. The trustee’s deed that con-
veyed property “subject to any and all . . .
easements . . . to the extent, and only to the
extent, that the same may still be in force and
effect” did not constitute a ratification of the
Junior casement. Nobani, 784 S.W.2d at 547.

§4.18 Receiverships

A property subject to a receivership proceeding
cannot be foreclosed without a court order.
Texas Trunk Railway Co. v. Lewis, 16 S.W. 647
(Tex. 1891); Cline v. Cline, 323 S.W.2d 276
(Tex. Civ. App.—Houston [1st Dist.] 1959, writ
ref’d n.r.e.). A receivership, however, does not
extinguish the mortgagee’s security interest; it
simply preserves the status quo. First Southern
Properties, Inc. v. Vallone, 533 S.W.2d 339
(Tex. 1976).

Rules of equity govern all matters relating to the
appointment, powers, duties, and liabilities of a
receiver as well as the receivership powers of
the court. See Tex. Civ. Prac. & Rem. Code ch.
64; Tex. R. Civ. P. 695; 695a. A receiver who
performs any act without court approval may be
held personally liable. See Kansas City, M. & O.
Railway Co. of Texas v. Weaver, 191 S.W. 591
(Tex. Civ. App.—El Paso 1917, writ ref’d).

Receiverships arising because of marital prop-
erty disputes are governed by Texas Family
Code sections 6.502 and 6.709. See Tex. Fam.
Code §§ 6.502, 6.709. If a borrower is involved
in an acrimonious divorce, the divorce court
docket sheet should be reviewed for a receiver-
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ship. Although a mortgagee is entitled to notice
of a receivership, receivers in divorce cases
often fail to give notice of the receivership and
also fail to file a lis pendens in the real property
records. See North Side Bank v. Wachendorfer,
585 8.W.2d 789 (Tex. Civ. App.—Houston [1st
Dist.] 1979, no writ). Consequently, most mort-
gagees never know a receivership exists and that
the property is in custodia legis.

Mineral interest receiverships are governed by
sections 64.091 and 64.092 of the Texas Civil
Practice and Remedies Code. See Tex. Civ. Prac.
& Rem. Code §§ 64.091, 64.092; see generally
Jones v. Colle, 727 S.W.2d 262 (Tex. 1987).

Upon the sale of a receivership asset, a superior
lien is entitled to be paid in full before recciver-
ship fees are paid, unless the lienholder asked
for or consented to the receivership. Chase Man-
hattan Bank v. Bowles, 52 S.W.3d 871 (Tex.
App—Waco 2001, no pet.). Any objections to
receivership fees and expenses must be made in
the trial court to preserve an objection on appeal.
Jocson v. Crabb, 133 S.W.3d 268 (Tex. 2004).

If there appears to be no equity in the receiver-
ship encumbered property, the mortgagee should
consider vacating the receivership. Couch Mort-
gage Co. v. Roberts, 544 S.W.2d 944 (Tex. Civ.
App.—Houston [ 1st Dist.] 1976, writ dism’d);
Best Investment Co. v. Whirley, 536 S W.2d 578
(Tex. Civ. App.—Dallas 1976, no writ); King
Land & Cattle Corp. v. Fikes, 414 S.W.2d 521
(Tex. Civ. App.—Fort Worth 1967, writ ref’d
n.r.e.}.

A borrower’s failure to pay taxes and keep the
property insured are not grounds for a receiver-
ship. Ferguson v. Dickenson, 138 S'W. 221
(Tex. Civ. App.—Fort Worth 1911, no writ). See
sections 3.4:2 and 6.7:10 in this manual for
additional discussion.
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§4.19 Temporary Restraining

Orders and Injunctions

If' a temporary restraining order or injunction is
entered by a court to prevent foreclosure, a
mortgagee forecloses at its own risk. The ele-
ments required to support a temporary restrain-
ing order are found in PILF Investments v. Arlitt,
940 S.W.2d 255, 258-59 (Tex. App.—San
Antonio 1997, no writ); see also Tex. Civ. Prac.
& Rem. Code ch. 65; Tex. R. Civ. P. 680-693a;
Town of Palm Valley v. Johnson, 87 S.W.3d 110
(Tex. 2011); Golden Rule Insurance Co. v.
Harper, 925 S.W.2d 649 (Tex. 1996).

Generally, borrowers use the “irreparable injury
to real property” under Tex, R. Civ. P. 680 as
grounds for a temporary restraining order, How-
cver, if the purpose of the temporary restraining
order is merely for delay, damages may be
awarded against the applicant. Swoboda v
Wilshire Credit Corp., 975 S.W.2d 770 (Tex.
App.—Corpus Christi 1998), disapproved on
other grounds by Holy Cross Church of God in
Christ v. Wolf, 44 S.W.3d 562, 570 (Tex. 2001).

A person seeking a temporary restraining order
must verify the petition by affidavit and present
a plan and intelligible statement of the grounds
for relief. Tex. R. Civ. P. 682; Atkinson v.
Arnold, 893 S W.2d 294, 297 (Tex. App.—Tex-
arkana 1995); Ex parte Rodriguez, 568 S.W.2d
894 (Tex. Civ. App.—Fort Worth 1978, no writ).

The maxim “he who seeks equity must do
equity” applies to temporary restraining orders
and injunctions. See Ginther-Davis Center, Ltd.
v. Houstorn National Bank, 600 5. W.2d 856,
86465 (Tex. Civ. App.—Houston [1st Dist.]
1980, writ ref’d n.r.e.).

If a trial court’s order granting a temporary
injunction does not include a mandatory trial
setting as required by Texas Rule of Civil Proce-
dure 683, the trial court’s temporary injunction
is void and must be dissolved. Escoe v. City of
Sherman, No. 05-06-01385-CV, 2007 WL
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2110348 (Tex. App.—Dallas July 24, 2007, no
pet.) (mem. op.).

See also section 10.23 in this manual.

§ 4.20 Deceased Mortgagor

When a mortgagor dies, title to the decedent’s
interest in the mortgaged property is immedi-
ately vested in the mortgagor’s devisees and
heirs. See Tex. Est. Code §§ 101.001(a),
201.001, 201.002, 201.003. If a probate pro-
ceeding is opened, title of all real and personal
property of the decedent vests in the probate
estate subject to the custody and control of the
personal representative.

As a practical matter, a deceased mortgagor file
is not a default problem but rather a title prob-
lem. If the mortgagee forecloses before resolv-
ing the title issue caused by the mortgagor’s
death, the mortgagee is faced with both litiga-
tion and title challenges complicated by the fact
that the note and security instrument were extin-
guished by the foreclosure.

Since a dependent administration can be opened
at any time within four years of the mortgagor’s
death, title companies are hesitant to issue a title
policy if a mortgagee foreclosed within four
years of the mortgagor’s death. If a dependent
administration is opened after a decedent’s prop-
erty is foreclosed, the personal representative
can force the foreclosed property back into the
probate estate and sue the mortgagee for conver-
sion. American Savings & Loan Ass 'n of Hous-
ton v, Jones, 482 S.W.2d 62 (Tex. Civ. App.—
Houston [14th Dist.] 1972, writ ref’d n.r.e.).

See chapter 26 in this manual for a more thor-
ough discussion of deceased mortgagor foreclo-
sure issues.
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§4.21 Republic of Texas Liens

A recent proliferation of specious liens and
claims have been filed to thwart foreclosures
and evictions. For convenience sake, these
claims are typically referred to as Republic of
Texas claims. Because of the fanatical behavior
of borrowers who use common-law liens, bogus
lien releases, and numerous weird and nonsensi-
cal documents filed in the chain of'title to stymie
foreclosure, many title insurance underwriters
tefuse to insure a foreclosure with Republic of
Texas claims because of the litigation risk unless
the lender judicially forecloses.

Whenever faced with a Republic of Texas issue,
the provisions in Texas Government Code sec-
tions 51.901 through 51.905 may be used to
expunge any instrument that clouds title or pur-
ports to be a UCC filing. See Tex. Gov't Code
§§ 51.901-.905. However, the nuances con-
nected with using sections 51.901 through
51.905 should be studied in light of In re Pur-
ported Judgment Lien Against Barcroft, 58
S.W.3d 799 (Tex. App.—Texarkana 2001) (case
remanded because trial court’s order expunging
bogus lien failed to follow Government Code
section 51.902).

Though the claims made by Republic of Texas
adherents are without merit, lenders can spend
years in protracted litigation trying to foreclose
and obtain title and possession of the secured
property. The best defense against these zealots
is to (1) remove the case to federal court and
counterclaim for a judicial foreclosure suit with
Tex. Gov’t Code §§ 51.901-.905 and Tex. Civ.
Prac. & Rem. Code §§ 12.001-.007 allegations
to remove the bogus liens and UCC filings; (2)
request a permanent injunction to prevent fur-
ther specious document harassment by the
Republic of Texas zealot; and (3) request for a
writ of possession from the district court to evict
any occupant of the property under Tex. R. Civ.
P.310.
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See chapter 10 in this manual for typical bor-
rower allegations and a mortgagee’s defenses in
litigation.

§4.22 General Tax Liens

General tax liens under title 2 of the Texas Tax
Code, such as liens from sales, use, and excise
taxes; hotel occupancy taxes; gross receipts
taxes; severance taxes; and inheritance taxes
have priority over deed-of-trust liens only if
notice of the general tax lien was recorded
before the deed of trust was recorded. The Code
provides:

(a) No lien created by this title is
effective against a person listed
in subsection (b) of this section
who acquires a lien, title, or
other right or interest in property
before the filing, recording, and
indexing of the lien:

(1) on real property, in the
county where the property
18 located; or

(2) on personal property, in the
county where the taxpayer
resided at the time the tax
became due and payable or
in the county where the tax-
payer filed the report.

(b) This section applies to a bona
fide purchaser, mortgagee,
holder of a deed of trust, judg-
ment creditor, or any other per-
son who acquired the lien, title or
right, or interest in the property
for bona fide consideration.

Tex. Tax Code § 113.101.

§4.23 Franchise Tax Liens

Franchise tax liens can encumber real property
owned by corporate and business taxpayers.
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Lien priority is determined by the date the lien
was filed in the real property records by the state
of Texas and continues until the lien is paid. See
Tex. Tax Code § 113.105.

If a mortgagor is a corporation, a title search
should be conducted in the county where the
real property is located as well as in the county
where the mortgagor’s principal place of busi-
ness is located for a franchise tax lien. To be
safe, a certificate of good standing should be
obtained from the Texas Comptroller of Public
Accounts stating the corporation’s franchise tax
status.

§ 4.24 Medicaid Estate Recovery

Program Liens

A common misconception is that the Texas
Department of Aging and Disability Service
under the Medicaid Estate Recovery Program
can encumber a mortgagor’s real property for
Medicaid benefits. Though the department can
file a claim for Medicaid benefits with the estate
of a person who died on or after March 1, 2005,
and who received Medicaid funds after March 1,
2005, the claim is filed in a decedent’s probate
estate as a class 7 claim and not as a real prop-
erty lien. See 15 Tex. Admin. Code ch. 373.

Tax Lien on Manufactured
Home

§4.25

If a manufactured home is attached to real prop-
erty, a recorded ad valorem tax lien can be
imposed against a manufactured home. See Tex.
Tax Code §§ 25.08(d); 32.014. See chapter 29 in
this manual.

§ 4.26 Paving, Water System, and
Sewer System Assessments

and Weed Liens

Cities in Texas can impose liens against prop-
erty for (1) street improvements, including all
costs of constructing, reconstructing, repairing,
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and realigming curbs, gutters, and sidewalks
(Tex. Transp. Code ch. 313), and (2) the costs of
expanding water and sewer systems (Tex. Loc.
Gov’t Code §§ 552.065-.069). Except for ad
valorem tax liens, Transportation Code liens are
superior to any other lien from the date the
municipality ordered the improvement. See Tex.
Transp. Code § 313.054. Cities also have first
and prior liens superior to all other liens, except
ad valorem liens, for the city’s cost of abating
certain health hazards and other objectionable or
unsightly matters, such as removing stagnant
water, trash, or weeds. See Tex. Health & Safety
Code §§ 342.001-.008.

§4.27 Child Support Liens

Effective September 1, 2011, Texas Tax Code
section 34.04(a) allows the Texas Attorney Gen-
eral’s Office (as a Title 1V-D state agency) to
file a petition in the court that orders a tax fore-
closure sale to set out a child support claim
against any excess proceeds resulting from a tax
foreclosure sale. The claim must be filed before
the second anniversary of the date of the tax
foreclosure sale. See Tex. Tax. Code § 34.04(a).

§ 4.28 Owelty Liens

The Texas Constitution specifically permits
owelty liens against Texas homesteads, which
typically arise during a divorce. See Tex. Const.
art. XVI, § 50(a)(3). An owelty lien enables a
divorcing spouse to mortgage not only the com-
munity half interest the spouse owns, but also
the undivided one-half interest in the homestead
owned by the other spouse. Consequently, an
owelty lien encumbers the “entirety” of the
property. An owelty lien is transferred to the
lender in the owelty deed in essentially the same
manner a vender’s lien is reserved to the lender
in a warranty deed.
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§4.29 Registration of

Environmental Liens

Texas’s adoption of the Uniform Federal Lien
Registration Act (Tex. Prop. Code § 14.001—
.007) mandates that federal environmental liens
must be filed in the county clerk’s office of the
county in which the land is located. See Tex.
Prop. Code § 14.002(b). Section 361.194 of the
Texas Health and Safety Code grants a lien in
favor of the state for remediation costs of envi-
ronmental problems. See Tex. Health & Safety
Code § 361.194(a). The lien attaches to the real
property in question at the time of the filing of
an affidavit with the county clerk by the Texas
Commission on Environmental Quality, but it
does not have superpriority, nor does it relate
back to a time before the date on which the affi-
davit is recorded. See Tex. Health & Safety
Code § 361.194(b). The lien may be foreclosed
only by court judgment, and a suit for cost
recovery must be initiated no later than one year
from the completion of all remediation action.
See Tex. Health & Safety Code § 361.194(), (j).

§ 4.30 Criminal Forfeiture

A mortgagee’s interest in its collateral may be
affected by the illegal activities on or tied to the
mortgaged property. More than 140 different
federal forfeiture statutes and several Texas stat-
utes allow the government to forfeit a defen-
dant’s interest in property. See Stefan D.
Cassella, Criminal Forfeiture Procedure in
2011: An Annual Survey of Developments in the
Case Law, 47 Crim. Law Bull. 593 (2011); Dee
Edgeworth, Asset Forfeiture: Practice and Pro-
cedure in State and Federal Courts (2004).

Drug Abuse Prevention and Control Act:
Pursuant to the Drug Abuse Prevention and
Control Act, the federal government may forfeit
any property, including mortgaged real prop-
erty, used to facilitate the commission of a fed-
eral drug trafficking crime that is punishable by
more than one year in prison. Additionally,
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mortgaged property may be forfeited if it is
acquired in exchange for an illegal substance or
if it constitutes the proceeds of an itlegal drug
transaction. See 21 U.S.C. § 881(a)(6) (traceable
proceeds), § 881(a)(7) (properties facilitating).

Forfeiture proceedings under the Controlled
Substances Act are an in rem proceeding in
which the defendant is the “property,” including
the lien of the lienholder, not the owner or the
lienholder itself.

§ 4.31 Texas Drug Forfeiture

Statute

Under the Texas Drug Forfeiture Statute, an
owner’s interest in real property, including a
lienholder’s lien, may not be forfeited if the
owner (lienholder) acquires its ownership inter-
est, security interest, or lien interest before a lis
pendens notice is filed in the appropriate public
records, and the owner did not know, or should
not reasonably have known, of the act or omis-
sion giving rise to the forfeiture or that it was
likely to occur at or before the time of acquiring
the ownership interest, security interest, or lien
interest. See Tex. Code Crim. Proc. art. 59.02(c).

§4.32 Racketeer Influenced and

Corrupt Organizations Act

A person who violates the Racketeer Influenced
and Corrupt Organizations Act (RICO) is sub-
Ject to criminal forfeiture of any property
(including real property) constituting, or derived
from, any proceeds that the person obtained,
directly or indirectly, in violation of the Act. See
18 U.S.C. § 1963(a), (b). Section 1963(c) pro-
vides protection from forfeiture for “a bona fide
purchaser for value of such property who at the
time of purchase was reasonably without cause
to believe that the property was subject to forfei-
ture.” See 18 U.S.C. § 1963(c). Like the term
owner in the Drug Abuse Prevention and Con-
trol Act, “purchaser” can include anyone (a
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“transferee” of the criminal defendant) who
acquires an interest in the property, such as a
secured lender, who at the time of purchase was
“reasonably without cause to believe that the
property was subject to forfeiture” under RICQ.
See United States v. Reckmeyer, 628 F. Supp.
616, 621-22 (E.D. Va. 1986), aff'd on other
grounds, 786 F.2d 1216 (4th Cir. 1986); see also
Shelden v. United States, 19 Cl. Ct. 247 (1990),
vacated upon reconsideration, 26 C1. Ct. 375
(1992), rev'd, 7 F.3d 1022 (Fed. Cir. 1993)
(although order of forfeiture eventually vacated
in RICO criminal enterprises forfeiture proceed-
ing, United States Claims Court held that effect
of forfeiture proceeding preventing mortgagee
from foreclosing for two years, during which
mortgaged property sustained severe, prevent-
able, and permanent damage, resulted in con-
demnation of property right cognizable under
Fifth Amendment).

For additional reading helpful in understanding
this topic, see Brad A. Chapman & Kenneth W.
Pearson, Comment, The Drug War and Real
Estate Forfeiture Under 21 US.C. § 881: The
“Innocent” Lienholder’s Rights, 21 Tex. Tech.,
L. Rev. 2127 (1990); and David F.B. Smith,
Mortgage Lenders Beware: The Threat fo Real
Estate Financing Caused by Flawed Protection
Jor Mortgage Lenders in Federal Forfeiture
Actions Involving Real Property, 25 Real Prop.
Prob. & Tr. J. 481 (Fall 1990).

§4.33 Title Insurance

On receiving a request to foreclose, the attorney
should immediately determine if the lender has
title insurance. The warranty of title in the deed
of trust and the subsequent foreclosure trustee’s
deed are of little comfort to a foreclosing lender
absent mortgagee title insurance. Coverage
under a loan policy—formerly known as a mort-
gagee’s title policy—continues in the foreclos-
ing lender as if it had an owner’s title policy,
until the foreclosing lender sells the property.

© STATE BAR OF TEXAS




Preforeclosure Title Concerns

§4.34 Title Search Conclusion

Before proceeding with a foreclosure sale, it is
imperative to secure a title report, abstractor’s
certificate, or other endorsement reflecting the
current status of title and listing all the encum-
brances of record against the mortgaged prop-
erty since the date of the closing.

This report must cover the status of all ad
valorem taxes, tax suits or foreclosure sales,
recorded mechanic’s liens, filed federal tax
liens, condominium or subdivision assessments,
franchise tax liens, prior lien foreclosure
notices, abstracts of judgment, notices of bank-
ruptcy, receiverships, and divorce proceedings.
See form 4-7 in this manual for a letter to the
title company requesting a title search.

If an attorney intends to rely on a title company
certificate without conducting an independent
review of record title, the attorney should obtain
the client’s informed consent for such limited
search. See form 4-8 for a checklist for pre-
foreclosure title search and tax lien search, form

43 STATE BAR OF TEXAS

§4.35

4-9 for a letter to taxing jurisdictions, and form
4-10 for a letter to a UCC search service.

The best practice is to obtain and carefully
review all the documents in the chain of title.
Because Fannie Mae, Freddie Mac, VA, HUD,
and most investors will pay for a title search that
includes copies of all the documents in the chain
of'title, cost should not be a factor.

§ 4.35 Locating Successor of a

Defunct Mortgagee

A good Internet source for tracking successors
to no-longer-existing lenders is the home page
of the National Information Center (NIC) of the
Federal Reserve and its “Institutional Search”
tab. The NIC is a depository of financial data
and institutional characteristics collected by the
Federal Reserve System. It may be accessed at
the Federal Financial Tostitutions Examination
Council Web site at www.ffiec.gov/nicpubweb/
nicweb/SearchForm.aspx. Another useful tool
for showing entity history is at the Federal
Deposit Insurance Corporation Web site at
https://research.fdic.gov/bankfind/.
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Additional Resources

Flores, J. Paulo. “Mechanic’s Constitutional Walthall, Jr., Thomas J. “Mechanic’s Lien
Liens.” In Soaking Up Some CLE, 2013. ‘Removables’: Representing the Contrac-
Austin: State Bar of Texas. 2013, tor in Default Situations.” In Advanced.

Real Estate Law Course, 2009. Austin;

Love, G. Roland. “Involuntary Liens.” In State Bar of Texas, 2009.

Advanced Real Estate Law Course, 2013. . “Texas Mechanic’s Liens and Construc-
Austin: State Bar of Texas, 2013. tion Payment Issues.” In Real Estate Law

101, 2013. Austin: State Bar of Texas,
2013.
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Form 4-1

. Instructions for Preparing a m
Notice of Nonjudicial Sale of Property and
Application for Consent to Sale IRS
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Content Page Content Page

What's New 1 General Instructions 3
FAQs 1 Notice of Sale Tnstructions 3
Wherc 1o submit a Notice of Salc or Application for 2 Application for Consent Tnstructions 3
Consent Privacy Statement 4
Notice of Sale and Application for Consent 2 Form 14497, Notice of Nonjudicial Sale of Property 3
Requirements Form 14498, Application for Consent to Sale of Property 7
General Information 3 Free of the Federal Tax Lien

What’s New

1. Revised instmctions introduce courtesy forms for submitting Notices of Sale and Applications for Consent,

2. Courtesy Forms with instructions for completing and submitting Notices of Sale and Applications for Consent,

FAQs

What is a Federal Tax Lien and a Notice of Federal Tax Lien

A federal tax lien is the government’s legal claim against property when there has been a neglect or refusal to pay a tax debt. The

Notice of Federal Tax Lien is a public document filed to alert creditors of the lien’s existence and to secure the government's claim
. to property subject o the lien. For more information see hitp:/fwww.irs.gov/Busincsses/Small-Businesses-&-Self-E mployed/

Understandimg-a-Federal-Tax-Lien

What is a Notice of Sale and why is it required? A notice of sale informs the IRS of a forectosure sale when the IRS is a secured
creditor, In order for property described in Interna) Revenue Code (IRC) § 7425(b) to be sold at a nonjudicial sale free and clear of
liens or title of the United States, a notice of the sale must be provided in accordance with IRC § 7425(c) or consent for the property
to be sold free of (he liens or title of the United States must be obiained in accordance with IRC § 7425(c). An effective Notice of Sale
discharges or removes any junior lien or claim the United States has in the property through the sale, It will not remove a lien or claim
which is senior to the foreclosing party’s interest,

How do I know if there is an IRS lien interest? In general, for nonjudicial foreclosure sale purposes, the United States has a lien or
claim against the property being foreclosed when a Notice of Federal Tax Lien attaching the property has been filed more than 30 days
prior to the sale,

Are there consequences for not providing a Notice of Sade? If the United States has a junior licn or claim against the property being
sold and a Notice of Sale is not provided to the TRS as required, then the sale does not disturb the lien and it remains attaching to the
property. After the sale, the foreciosure sale purchaser would need to apply for a Centificate of Discharge of Property From Federal

Tax Lien. Scc Publication 783, Application Form 14135, and the video Selling or Refinancing when there is an IRS Lien.

What is included in a Notice of Sale? A Notice of Sale must contain the information identified as required in the Notice of Sale
Instructions section. The Notice is considered inadequate if it docs not include all the required information. The IRS notifics the party
identified as submitting the Notice of Sale not less than five days before the foreclosure sale of tie inadequacy. Letter 1840, Notice af
Inadequacy, is used for this purpose. Unless an adequate Notice of Sale is provided at least 25 days before the sale, the Notice of Sale
will not be effective to discharge or remove the lien or title of the United States.

What happens if the Notice of Sale is not effective? The liens or claims of the United States are not discharged. Consent to Sale of
Property Free of the Lien may be applied for prior to the sale. This consent is the IRS® agreement allowing the foreclosure sale to
discharge the property of the liens or claims of the United States where the Notice of Sale will not be effective.

. Publication 786 {4-2015) Catalog Number 46757E Department of the Treasury — Internal Revenue Service WWW.irs.gov
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Where to Submit a Notice of Sale or Application for Consent

Collection Advisory Group Manager (for the geographical area where the Notice of Federal Tax Lien was filed. Use Publication
4235, Collection Advisory Group Addresses, to find the Collection Advisory office where you would submit your documents.)

Submission is in writing, by registered or certified maif or by personal service.

» For Your Convenience

* Form 14497, Nonjudicial Notice of Sale is included as assistance in providing the Notice of Sale.
+ Form 14498, Application for Consent to Sale of Property Free of the Federal Tax Lien is included as assistance in providing an

application for Consent.

Notice of Sale Requirements

1. Submit in writing;

2. Send by registered or certified mail or by personal service;

3. Send to the Internal Revenue Service (IRS) official, office and address
specified in Where o Submit a Notice of Sale or Application for Consent;

4. Provide the required information in the Notice of Salc Instructions (*items

marked optional arc not required) and

Additional Requirements
Non-Perishable Property

Additional Requirements
Perishable Property

5. Send at least 25 days before the sale or
date of termination of the contract for
deed. The 25 day period commences
upon receipt of an adequate notice of
nonjudicial sale. The date of receipt
for notices sent by certified or
registered mail is determined by the
.S, Postal Service postmark datc.

> WARNING: A Notice of Sale not
received in the manner described in this
section, will not be effective to remove
the federal tax lien from the property or
extinguish any fitle held by the United
States, without the express congent of the
United States. (See Consent to Sale of
Property Free of the Lien).

p POSTPONEMENTS: Where a sale
is postponed, if a Notice of Sale was
required and provided, notify the IRS in
the same way that local law requires
other secured creditors (o be nolified.
Where a Notice of Sale was not required
for the original sale, but the new sale
date is more than 30 days after the
postponement and a notice of lien was
filed at least 30 days before the
rescheduled sale, a notice of sale must be
provided following the directions in this
publication.

» ACKNOWLEDGEMENT

Only the original of a Notice of Sale is
required. If acknowledgement of receipt
is desired, include a duplicate copy of
the original Notice of Sale along with a
written request for acknowledgement.
An acknowledgement will be provided
indicating the date and time of receipt.

5. Send at any time before the sale;

6. Provide the reasons the property is
liable to perish or become greatly
reduced in value if kept a
minimum of 23 days, or reasons it
cannot be kept for that peried of
time without incurring great
expense;

7. Hold the proceeds (exclusive of
costs) of the sale as a fund, for not
less than 30 days after the date of
the sale, subject to the liens and
claims of the United States, in the
same manner and with the same
priority as the liens and claims of
the United States had with respect
to the property prior to sale.

» WARNING: The scller becomes
personally liable for the amount of
the liens and claims of the United
States if they do not hold these funds
for the IRS.

» DEFINITION OF
PERISHABLE

Any tangible personal property
which, in the reasonable view of the
person selling the property, is liable
to perish or become greatly reduced
in price or value by keeping, or

cannot be kept without greai expense.

Application for Consent

1. Submit in writing;

2. Made with a declaration under penaltics of
perjury that the information is true, correct,
and complete; and

3. Send to the Internal Revenue Service (IRS)
official, office and address specificd in Where
to Submiit a Notice of Sale or application for
Consent

» WARNING: The IRS cannot consent after
the datc of the sale.

4. Provide the required Information in the
Applicatton for Consent Instructions Provide
the required Information in the Notice of
Sale Instructions (*items marked optional arc
not required, and

5. Provide Adequate Protection.

» ADEQUATE PROTECTION of the

government’s claims must be provided.

Protection is considered adequate if;

» The taxpayer has ne equity in the property, or

* The taxpayer’s interest in the property being
sold has been assigned to the IRS, C/O the
Collection Advisory Group Manager, or

+ Any proceads in excess of prior encumbrances
have been assigned to the IRS, C/Q the
Collection Advisory Group Manager, or

« The sale divests the taxpayer of all rights, title
and interest in the propeity, and the procecds
are to be held as a fund subject to the liens and
claims of the United States in the same
manncr and priority as the liens and claims
were held on the discharged property, or

= There are other known circumstances
acceptable to the Collection Advisory Group
Manager.
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General Information

Notice of Sale: What Is It and Why Is it
Required

A Notice of Sale is a document or
documents used by the foreclosing party to
inform the Internal Revenue Service (IRS})
of a nonjudicial foreclosute sale. It allows
the IRS o identify what, if any, intercst
the United States has in the property being
sold. In the case of real property, it allows
the IRS to begin considering whether to
exercise its redemption rights after the
sale. More information can be found on
www.irs.gov about federal tax liens.

A Notice of Sak is required when the IRS
has a lien or claim on the property to be
sold which is junior to the foreclosing
party’s claim. When propertly noticed, an
IRS junior interest is discharged from the
property through the foreclosure sale.

Redemption

When real property is sold, the United
States retains the right to redeem the
property from the foreclosure sale
purchaser. If the IRS redeems (he property
for the United States, it will resell the
property for the purpase of obtaining
money which can be applied (o the
faxpayer’s tax licn debt.

Consent to Sale of Property Free of the
Licn

Consent to Sale of Property Free of the
Lien is the IRS’ agreement allowing the
foreclosure sale to discharge the property
of the ligns or claims of the United States.
When the foreclosure sale will not be
effective to discharge the property being
sold {rom the licns or claims of the United
States, the IRS may consent to the sale of
the property free of the liens. Consent can
only be provided by the Collection
Advisory Group Manager for the [RS
officc where the sale is to take place.

General Instructions

Certain information is required by
regulation to be included in the Notice of
Sale or Consent Application, Items marked
oplional are not required. The instructions
will indicate if it is required or optional
information. The forms themselves are not
required.

Notice of Sale
Instructions

(Form 14497, Nefice of Nonfudicial Sale of Properfy)
Required

1. Name and address and telephone
number of the person submitting the
notice (please include a fax number);
OPTIONAL (Additional Names and
Addresses):

* The names and addresses of the
Current Beneficiary/Mortgagee,
Service Provider (representing the
Current Beneficiary / Mortgagee under
a servicing agreement), Original
Bencficiary/Mortgagee

* The certified mail control number

» The Foreclosing Instrument’s file
number

* The Foreclosing Instrument’s
recording date.

Required

2. A copy of cach Form 668(Y){c), Notice
of Federal Tax Lien, cffecting the
property to be sold ~OR- from the
recorded Notice of Federal Tax Lien,
you may provide the following
information:

a. The name of the IRS Arca (District)
office or the place where the notice
was prepared and signed,

b. The name and address of the
taxpayer;, and

¢. The date and place where the notice
of lien was filed.

OPTIONAL (Taxpayer Identification
and Lien Notice Identification
Numbers):

* The social security number, with first
Tive digits redacted, of the person
named in the Notice of Federal Tax
Lien —or— the Employer Identification
Number of the Business named in the
Notice of Federal Tax Lien

* If known, the redacted secondary
social security number of any spouse
whose name is listed on the Notice of
Federal Tax Lien

= If the applicable Notice of Federal Tax
Lien is not being included in the
Notice of Sale, list the System Lien
Identification Number (SLID) found in
the top right hand box of the lien
notice document, if available.

Required

3. A detailed description, including
location, of the property to be sold that
is affecied by this Notice of Sale.

a. For real property, give the complete
physical address; the legal description
contained in the title or deed of the
propetty; if available, a copy of the
abstract of title,

b. For personal property, include serial
or vehicle numbers, as appropnate (e.
8. 2002 Cessna twin engine airplane,
serial number AT%19000000000X00)

¢. For perishable property, provide the
reasons the property is lable to perish
or become greatly reduced in value if
kept a minimum of 25 days, or
reasons it cannot be kept for that
period of time without incurring great
expense.

OPTIONAL: (Real Property
Description):
. Real roperty include the type of
E % .2. 3-bedroom single family
ouse, 4-family rental).

. The date, time, place, and terms of the
sale of the property OR (he date the
taxpayer’s interest in the property is
terminated; and

+=

Required

5. The approximate amount of principal
obligation including interest due the
person selling the property and a
complete description of any cxpenses.
This may include legal expenses, selling
costs, maintenance fecs and expenses,
which will be charged against the salc
proceeds. NOTE: not all cxpenses may
be reimbursable if there is an IRS
redemption of the property.

OPTIONAL: (Property Value Details);

+ Bstimated Fair Market Value

+ Estimated amount of any anticipated
foreclosurs sale surplus or excess.

NOTICE OF SALE
ACKNOWLEDGEMENT

Check the box, if an acknowledgment of
the Notice of Sale is being requested,

Application for Consent

(Form 14498, dpplication for Consent te Safe of
Praperty Free of the Federal Tax Lienj

Required

1. Provide applicant name, address, and
telephone number (please include a fax
number);

OPTIONAL (Additional Names and

Addresses):

+ The names and addresses of the
Current Bencfictary/Mortgagee,
Service Provider (representing the
Current Beneficiary / Mortgagee under
a servicing agreement), Original
Beneficiary/Mortgagee

= The certified mail control number

* The Foreclosing Instrument”s file
mmber

« The Foreclosing Instrument’s
recording date.

Required

2. A copy of each Form 668(Y){c}, Nofice
of Federal Tax Lien, effecting the
property to be sold -QR- from the
recorded Federal tax lien, you may
provide the following information:

a. The name of the IRS Area (District)
office or the place where the notice
was prepared and signed;

© STATE BAR OF TEXAS
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b. The name and address of the
taxpayer; and

¢. The date and place where the notice
of licn was filed.

OPTIONAL (Taxpayer Identification
ard Licn Notice Identification
Numbers):

* The social security number, with first
five digits redacted, of the person
named in the Notice of Federal Tax
Lien —or— the Emplover Identification
Number of the Busingss named in
theNotice of Federal Tax Lien

+ If known, the redacted secondary
social security number of any spouse
whose name is listed on the Notice of
Federal Tax Lien

« If the applicable Notice of Federal Tax
Lien is not being incloded in the
Notice of Sale, hist the System Lien
Identification Number (SLID) found in
the top tight hand box of the lien
notice document, if available.

REQUIRED

3. A detailed description, inctuding
location, of the property to be sold that
is affected by this Natice of Sale.

a. For real property, give the complete
physical address; the legal description
contained in the title or deed of the
property; if available, a copy of the
abstract of title,

b. For personal property, include serial
or vehicle numbers, as appropriate,
(c.g. 2002 Cessna twin engine
airplane, scrial number
AT919000000000X00),

c. For perishablc property, provide the
reasons the property is liable to perish
or become greatly reduced in value if
kept a mininmm of 25 days, or
reasons it cannot be kept for that
period of time without incurring great
expense.

OPTIONAL (Real Property

Description):

* Real Property, include the type of
property (e.g., 3-bedroom single
family house, 4-family rental).

REQUIRED

4. The date, time, place. and terms of the
sale of the property -OR- the datc the
taxpayer's interest in the properly
terminated.

REQUIRED

5. The approximate amount of principal
obligation including interest due the
person selling the property and a
complete description of any expenses.
This may include legal expenses, selling,
costs, maintenance fees and expenses,
which will be charged against the sale
proceeds. NOTE: not all expenses may
be reimbursable if there is an IRS
redemption of the property.

OPTIONAL (Additional Property
Value and Creditor Details):
« Estimated Fair Market Value - Attach
a legible copy of a professional
appraisal by a disinterested third party,
a county valuation; broker opinion of
property; informal valuation of
property by disinierested third party;
proposed selling price (for property
being sold at auction); or other, if
available,
Amount due lien holders superior to
the Federal Tax Lien, if known. List
any encumbrances (liens or claims)
against the property that came into
existence before the United States’ lien
interest or which have priority over the
lien, if known. Include name and
address of holder: description of
encumbrance, ¢.g. mortgage, state lien,
etc.; date of agreement; original
amount and interest rate; current
amount due; and family relationship of
the holder, if applicable.
= Estimated amount of any anticipated
foreclosure sale surplus or excess
proceeds.

CONSENT APPLICATION
ACKNOWLEDGEMENT

Check the box, if an acknowledgment of
the Consent Application is being
requested.

REQUIRED

6. Provide the basis for requesting the
consent,

REQUIRED

7. Include a statement indicating what
adequale protection is being afforded to
the United States lien or title;

REQUIRED

8. Attach any documents needed to
substantiate the application; and

REQUIRED

9. Include the following declaration over
your signature and title. “Under the
penalties of perjury, I declare that I have
examined this application (including
any accompanying schedules, exhibits,
affidavits, and statements) and to the
best of my knowledge and belief it is
true, correct, and complete.”

Internet Sales

A Notice of Sale should be given (o the
Collection Advisory Group Manager in the
IRS office where the property is located,
when the sale is conducted over the
Internet.

NOTE: All other provisions referred to in
this publication apply.

Privacy and Paperwork Reduction Act
Notice

We ask for the information on these forms
to carry out the Intemnal Revenue laws of
the United States. The information is used
to process your Notice of Sale or
Application for Consent. You are not
required to notify us of a non-judicial sale,
or to apply for consent to the sale;
however, if you want a federal tax lien to
be discharged by the sale, IRC § 7425
reguires you o provide certain
information, as indicated. Section 6109
requires you to provide the requested
identification numbers. Failure to provide
this information may delay or prevent
precessing your Notice or Application;
providing false or fraudulent information
may prevent discharge of the licn and may
subject you to penalties.

You are not required to provide the
information requested on a form that is
subject to the Paperwork Reduction Act
unless the form displays a valid OMB
contrel number. Books or records relating
to a form or its instructions must be
retained as long as their contents may
become material in the administration of
any Internal Revenue law. Generally, tax
retums and return information are
confidential, as stated in section 6103,
However, section 6103 authorizes us to
disclose the information pursuant to the
Code. We may disclose this information (o
the Department of Justice for civil and
criminal litigation, and (o cities, states, the
District of Columbia, and U.S.
commonwealths and posscssions for use in
administering their tax laws. We may
contact you, your representative, or any
person to obtain additional information
about the transaction. We may also
disclose this information to other countrics
under a tax treaty, to federal and state
agencies to enforce federal nontax
criminal laws, or to federal law
enforcement and intelligence agencies to
combat terrorism,

The time needed to complete and file this
form will vary depending on individual
circumstances. The estimated burden for
individuals filing this form is approved
under OMB control number 1545-0854,
The estimated burden for those who file
this form is shown below.

* Recordkeeping 2 hr,, 45 min.

* Learning about the law or the form 2 hr.

+ Preparing the form 1 hr., 30 min.

+ Copying, assembtling, and sending the
form to the IRS 85 min.
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IRS Form 14497—Notice of Nonjudicial Sale of Property

Form 4-2

Form 4-2

Department of the Treasury-Internal Revenue Service

Form 14497 . . _ OMB Number
(April2015) Notice of Nonjudicial Sale of Property Tt

Section 1. Notice Submitter's Information

Name (First, Middle In#ial, Last)

Firm name (if applicable)

Telephone number (with area cods) Fax number (with area code)

Address (Number, Street, P.O. Box)

City ZIP Code

Section ral Tax Lien(s)

[] Attached (go to Section 3 [] Not attached (if box checked, complete remaining section 2 items)

Place lien notice was prepared and signed Earliest lien notice filing date (MM/DD/YYYY) | Location lien notice filed

Taxpayer's Information (Individual or Business named on the notice of lien)
Name (Individual First, Middle Intial. Last) or (Business) as it appears on the notice offien

Secondary name or business (d/b/a}

Address (Number, Street, P.O. Box) [ State ZIP Code

Section 2 Optional (Taxpayer
Section 3. Property

[] Rrealproperty Abstract of Title attached [ | Yes [ ] No Copy ofdeed attached | | Yes [ | No
D Personal property

[:] Penshable personal property Likely to perish or be greatly reduced in price or vaiue by keeping

Provide reason property perishable if box checked

Real property legal description/Personal property detailed description

Catalog Number 62857, wwwirs gov Form 14497 (42015
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Address (if this is personal propetty, list the address where the property is located)

Sale location

Terms of the sale

Sale date Sale time Time zone OR | Date the taxpayer's interest in the

property is terminated

Section 5. Principal Obligation

Amount of principal obligation

Interest owed to the seller

Known expense amounts
Totai

Complete deseription of any expenses. This may include legal expenses, seiling costs, maintenance fees and expenses, which will be charged against
the sale proceeds. Note: Not all expenses may be reimbursable if there is an IRS redemption of the property.

Acknowledge Submitter Completes IRS Completes
Notice of Sale [] Acknowledgement requested [] Acknowledgement sent
Catalog Number 628574 wWWW.irs.gov Form 14497 (4-2015)
4-2-2
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IRS Form 14498—Application for Consent to Sale of Property Form 4-3
Form 4-3
Department of the Treasury—internal Revenue Service
Fom 14498 | - Application for Consent to Sale of Property | M8 unter

IR Free of the Federal Tax Lien

Section 1. Applicant's Information

Name (First, Middle Initial, Last)

Firm name (if applicabie)

Telephone number (with arsa code) Fax number {with area cods)

Address (Number, Street, P.0. Box)

City State ZIP Code

Section 2. Copy of the Notice of Federal Tax Lien(s)
[[] Attached (go to Section 3) [[] Not attached (i box checked, complete remaining section 2 items)
Place lien notice was prepared and signed Earliest lien netice filing date (MM/DD/YYYY; | Location lien notice filed

Taxpayer's Information (Individual or Business named on the Notice of Federal Tax Lien)

MName (Individual First, Middle Initial Last) or (Business) as it appears on the natice of lien

Secondary name or business (d/b/a)

Address (Number, Strest, P.0. Box)

Section 2 Option
Section 3. Property

ZIP Code

[] Real property Abstract of Title attached [ | Yes [ ] No Copyofdeed attached [ | Yes [ ] No

D Personal property

|:| Perishable personal property  Likely to perish or be greatly reduced in price or value by keeping

Provide reason property perishable if box checked

Real property legal description/Personal property detailed description

Catalog Number 62858U WWW.irs.gov

© STATE BAR OF TEXAS

Form 14498 (4-2015)

4-3-1
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Form 4-3 IRS Form 14498—Application for Consent to Sale of Property

Page 2

Address (if this is personal propey, list the address whers the property is located)

. State ZIP Code

Sale location

Terms of the sale

Sale date Sale time Time zone OR | Date the taxpayer's interest in the
property is terminated

Section 5. Principal Obligation

Amount of principal obligation

Interest owed to the seller

Known expense amounis

Total

Complete description of any expenses. This may include legal expenses, selfling costs, maintenance fees and expenses, which will be charged against
the sale proceeds. Note: Not all expenses may be reimbursable if there is an IRS redemption of the property.

e . ere to add option:
Acknowledge Submitter Completes IRS Completes
Notice of Sale ] Acknowledgement requested [] Acknowledgement sent

Section 6. Basis for Consent

Provide the reason an adequate and timely Netice of Sale cannot be provided

Section 7. Adequate Protection

What is being offered for the Consent

IRS lien interest is valueless []ves [Jne

Reason

Catalog Number 62858U Www.ifs.gov Form 14498 (42015
4-3-2

© STATE BAR OF TEXAS
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IRS Form 14498—Application for Consent to Sale of Property Form 4-3

Page 3

Section 8. Documents Attached

Substantiating documentation is attached D Yes l:] No [:] NA
List documents provided or reason not provided

Section 9. Declaration

Under the penaifies of perjury, ! declare that | have examined this appEeation, including any aseompanying schedules, exhibits, affidavits, and
statements, and to the best of my knowledge and befief i is brue, correct, and complete.

Signature Date

Feinted Name Tille

Catalog Number 628580 www.irg.gov Form 14458 (4-2015)

© STATE BAR OF TEXAS 4-3-3
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Chapter 5

The Note in Foreclosure

The editors gratefully acknowledge Nathan T. Anderson for his contribution to this chapter.

§5.1 Introduction

In the last ten years, changes to the Texas Prop-
erty Code have significantly altered prior law
concerning the enforcement of a promissory
note secured by a deed of trust. Most signifi-
cantly, changes to the statutes have (1) clearly
distinguished between the procedures for
enforcement of the promissory note and
enforcement of the deed of trust, (2) introduced
new parties (such as mortgage servicers) into the
loan enforcement process, and (3) overturned
long standing common law concepts. These
changes are the basis of the discussion of the
promissory note in this chapter and the deed of
trust in the next chapter.

§5.2 Identification of Parties,
Their Roles, and Key Terms

Understanding the identity and role of the par-
ties to a loan transaction involving a promissory
note secured by a deed of trust is one of the first
steps in understanding the note in foreclosure.

§5.2:1 Promissory Note

A promissory note is the instrument that evi-
dences the borrower’s promise to pay a mone-
tary obligation (i.e., the debt) to the person (the
payee) named in the instrument, A promissory
note may or may not be a negotiable instrument
as defined in article three of the Uniform Com-
mercial Code. Tex. Bus. & Com. Code

§ 3.104(a). To enforce payment on a promissory
note, the plaintiff must be the owner or holder of
the note at the time of the suit. Jernigan v. Bank

© STATE BAR OF TEXAS

One, Texas, N.A., 803 S.W.2d 774, 775 (Tex,
App.—Houston [14th Dist.] 1991, no writ).

§5.2:2 Holder

A holder is the person or entity in possession of
a negotiable instrument that is either payable to
the bearer or to an identified person that is the
person in possession of the negotiable instru-
ment. Tex. Bus. & Com. Code § 1.201(b}(21). A
person can own a promissory note without being
a holder, either because the note is not a negotia-
ble instrument or the note was not properly
negotiated to the owner. To enforce the payment
of a promissory note, a plaintiff must show that
it is in possession of a note that the plaintiff
either owns or that the note has been indorsed to
it or its order. See Jernigan v. Bank One, Texas,
N.A., 803 S.W.2d 774, 775. See section 5.4
below.

§5.2:3 Obligor

The obligor is a person legally liable for the
repayment of a debt evidenced by a promissory
note. See, e.g., Tex. Bus. & Com. Code

§ 3.103(a)(7). The obligor can be a maker, guar-
antor, or assumptor of the debt evidenced by the
promissory note. The term obligor is used in the
Texas Property Code but is not defined therein.

§5.2:4 Mortgagor

The mortgagor is the grantor of a deed of trust
encumbering the interest in property that serves
as the collateral for repayment of the debt evi-
denced by the promissory note. The mortgagor
13 not necessarily an obligor on the debt but may

5-1
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have separate monetary obligations under the
deed of trust (such as, e.g., the obligation to pay
ad valorem taxes, carry insurance on the prop-
erty, keep the property in good condition and
repair, etc.). See section 6.3:1 in this manual,

§5.2:5 Mortgagee

The mortgagee is (1) the grantee, beneficiary,
owner, or holder of the mortgage or other con-
tract lien on real property; (2) a book entry sys-
tem; or (3) the last person to whom the security
interest has been assigned of record. Tex. Prop.
Code § 51.0001(4). {Note that this definition,
effective as of January 1, 2004, represents a sig-
nificant change from the prior common usage of
“mortgagee” to mean the beneficiary of a deed
of trust.) If there is a material breach of any cov-
enant of the promissory note or deed of trust, the
mortgagor’s signature evidences the agreement
between the mortgagor and the mortgagee to
authorize a trustee or a substitute trustee to sell
the property pledged under the deed of trust ata
nonjudicial foreclosure sale and apply the net
sales proceeds to the balance due on the obli-
gor’s note. See, e.g., Tayior v. Brennan, 621
S.W.2d 591, 593 (Tex. 1981); NCNB Texas
National Bank v, Sterling Projects, Inc., 789
S.W.2d 358, 359 (Tex. App.—Dallas 1990, writ
dism’d w.0.j.). See section 6.3:2 in this manual.

§ 5.2:6 Mortgage Servicer

The mortgage servicer, which may range from
one or two persons in a small local bank or
credit union to a multinational financial institu-
tion with thousands of employees, administers
the collection of payments on the promissory
note and any foreclosure of the mortgagor’s
mortgaged property, pursuant to Tex. Prop.
Code § 51.0025. As the duly authorized agent
for its principal, the mortgagee, the mortgage
servicer manages the day-to-day loan level
activities related to the obligor’s loan agreement
account; keeps documents and electronic

5-2
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records of communications to and from the
mortgage servicer, obligor, mortgagor, and any
third party; debits and credits the obligor’s
account according to monies received and paid
out in accordance with generally accepted
accounting practices and keeps electronic
records of the same; remits the principal and
interest received from the obligor’s scheduled
loan payments to the account of the mortgagee;
and, in some instances, maintains custody and
control of the physical possession of the obli-
gor’s promissory note. See section 6.3:7 in this
manual.

§ 5.2:7 Investor

The investor is a beneficiary or equity holder in
the trust or other entity that is formed to own a
pool of securitized promissory notes. As a bene-
ficiary of the deed of trust, the investor is enti-
tled to a share of the payments made by the
various obligors on the pooled promissory notes.
In the typical securitized loan pool, the mort-
gage servicer receives payments from the obli-
gors on the promissory notes and remits the
payments to the trustee of the pooling trust,
which distributes the income stream to the
investors in proportion to the investors’ benefi-
cial ownership. See, e.g., Reinagel v. Deutsche
Bank National Trust Co., 735 F.3d 220,228 n.29
(5th Cir, 2013).

§5.2:8 Negotiation

Negotiation is the transfer of possession
(whether voluntary or involuntary) of a negotia-
ble instrument by a person other than the issuer
to a person who becomes its holder. Tex. Bus. &
Com. Code § 3.201(a). If an instrument is pay-
able to an identified person, negotiation requires
transfer of possession and its indorsement by the
holder; if the instrument is payable to bearer, it
may be negotiated by transfer of possession
alone. Tex. Bus. & Com. Code § 3.201(b).
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§5.2:9 Special Indorsement

The special indorsement of a promissory note is
the indorsement of a promissory note as payable
to a specific person or to bearer. See Tex. Bus. &
Com. Code § 3.205(a).

§5.2:10  Blank Indorsement

A blank indorsement is any indorsement of the
promissory note by the holder that is not a spe-
cial indorsement. Under Texas law, physical
possession of a promissory note that bears a
blank indorsement becomes payable to the
bearer and is transferred by possession alone
until specially indorsed. Blank indorsements can
be converted into special indorsements by the
holder inserting words identifying the payee
above the signature of the indorser. See Tex.
Bus. & Com. Code § 3.205(b), (c); Kiggundu v.
Morigage Electronic Registration Systems, Inc.,
469 F. App’x 330, 331-32 (5th Cir. 2012). See
also Robeson v. Morigage Electronic Registra-
tion Systems, Inc., No. 02-10-00227-CV, 2012
WL 42965, at *4 (Tex. App.—Fort Worth Jan.
5, 2012, pet. denied) (mem. op.). Thus, if a note
is specially indorsed, it is payable to the party
listed on the indorsement. If the note is indorsed
in blank, then it is payable to the person in pos-
session of the note.

§5.3 Enforcement of Note
Separate from Deed of Trust

It is well settled that Texas differentiates
between enforcement of a note and foreclo-
sure—the note must be enforced through a law-
suit, while a deed of trust can be enforced by
foreclosure, without judicial supervision. Carter
v. Gray, 81 S.W.2d 647, 648 (Tex. 1935); Tyler
v. Bank of America, N.A., No. SA-12-CV-
00909-DAE, 2013 WL 1821754, at *3 (W.D.
Tex. Apr. 29, 2013); Bierwirth v. BAC Home
Loans Servicing, L.P., No. 03-11-00644-CV,
2012 WL 3793190, at *4 (Tex. App.—Austin
Aug. 30, 2012, no pet.) (mem. op.). Neither the
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doctrine of election of remedies nor Texas Prop-
erty Code section 51.003 preclude a lender from
first obtaining judgment on the note and later
determining whether to pursue either judicial or
nonjudicial foreclosure of the deed-of-trust lien.
Stephens v. LPP Mortgage, Ltd., 316 S.W.3d
742,748 (Tex. App.—Austin 2010, pet. denied).
Similarly, the secured lender may pursue fore-
closure of a deed-of-trust lien independent of
any personal action against the borrower for col-
lection on the note. Bierwirth, 2012 WL
3793190, at *3; Stephens, 316 S.W.3d at 748.
See section 3.6:4 in this manual.

Texas law has long recognized that the foreclo-
sure of a lien is a separate and distinct right from
a suit to collect a debt. See Carter, 81 S.W.2d at
648 (“[1]t is so well settled as not to be contro-
verted that the right to recover a personal judg-
ment for a debt secured by a lien on land and the
right to have a foreclosure of lien are sever-
able.”); Aguero v. Ramirez, 70 S.W.3d 372 (Tex.
App.—Corpus Christi 2002, pet. denied)
(“Where there is a debt secured by a note, which
is, in turn, secured by a lien, the note and lien
constitute separate obligations.”); Lazidis v.
Goidl, 564 S.W.2d 453, 456 (Tex. App.— Dallas
1978, no writ) (same); see also Bergs v. Hoover
Bax & Slovacek, No. 3:01-CV-1572, 2003 WL
22255679, at *5-6 (N.D. Tex. Sept. 24, 2003)
(holding foreclosure of security interest is not
collection of a debt for purposes of federal Fair
Debt Collection Practices Act and Texas Debt
Collection Act).

Additionally, the rules governing the enforce-
ment of a deed of trust are separate and distinct
from those which govern the right to enforce the
note secured by that same deed of trust. The
right to enforce a note is governed by the Texas
Business and Commerce Code. See Tex. Bus. &
Com. Code ch. 3.101. The Business and Com-
merce Code, however, expressly does not gov-
ern the enforcement of a deed of trust securing
that same note if the deed of trust creates a lien
against real property. See Tex. Bus. & Com.
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Code § 9.109(d)(11). The only statute governing
the enforcement of a deed of trust which creates
a lien against real property is chapter 51 of the
Texas Property Code. See Tex. Prop. Code

§ 51.002. While it is generally true that, pursu-
ant to the Business and Commerce Code, only
an owner or holder may enforce a promissory
note (see, e.g., Nelson v. Regions Mortgage,
Inc., 170 S.W.3d 858, 864 (Tex. App.—Dallas
2006, no pet.)), no such requirement exists
under chapter 51 of the Property Code.

§5.3:1 Suit on Debt Only

A noteholder or owner may decide to file suit on
the note and not seek a judicial or nonjudicial
foreclosure of the mortgaged property or collat-
eral. Storms v. Reid, 691 S.W.2d 73, 75 (Tex.
App.—Dallas 1985, no writ). There is no legal
requirement that all collateral be liquidated
before entry of judgment on the promissory
note. To recover on a promissory note, the
lender must prove (1) the note in question, (2)
that the party sued signed the note, (3) that the
plaintiff is the owner or holder of the note, and
(4) that a certain balance is due and owing on
the note. See Diversified Financial Systems, Inc.
v. Hill, Heard, O Neal, Gilstrap & Goetz, P.C.,
99 S.W.3d 349, 354 (Tex. App.—Fort Worth
2003, no pet.); Commercial Services of Perry,
Inc. v. Wooldridge, 968 S.W.2d 560, 564 (Tex.
App.—Fort Worth 1998, no pet.); see also Roih
v. JPMorgan Chase Bank, N.A., 439 S.W.3d
508, 512 (Tex. App.—El Paso 2014, no pet.).

See section 3.6:2 in this manual for further dis-
cussion of this topic.

§5.3:2 Suit on Note with Nonjudicial

Foreclosure

A noteholder or owner is entitled to conduct a
nonjudicial foreclosure sale while concurrently
prosecuting a suit on the promissory note that
does not also seek judicial foreclosure of the
deed of trust. C.I.T. Corp. v. Hanks, 48 S.W.2d

54
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1015, 1016 (Tex. Civ. App. 1932); see French v.
May, 484 S.W.2d 420, 428 (Tex. Civ. App.—
Corpus Christi 1972, writ ref’d n.r.e.); see also
Tex. Bus. & Com. Code § 9.601. If the mort-
gagee forecloses the deed of trust, the resulting
proceeds from the trustee’s sale are credited to
the judgment under the suit on the note in the
same manner as any other payment on the judg-
ment. Carter v. Gray, 81 S.W.2d 647, 648 (Tex.
1935); Kempner v. Comer, 11 SW. 194, 196
(Tex. 1889); Stephens v. LPP Mortgage, Lid.,
316 S.W.3d 742, 746 (Tex. App.—Austin 2010,
pet. denied); Lodal & Bain Engineers, Inc, v.
Bayfield Public Utility District, 583 S.W.2d 653,
654-55 (Tex. Civ. App—Houston [1st Dist.]
1979, rev'd on other grounds, 602 S;W.2d 262
(Tex. 1980)); see Tex. Prop. Code §§ 51.003,
52.005.

See section 3.6:1 for further discussion of this
topic in light of the Texas doctrine of election of
remedies.

§54 Ownership and Negotiation
of Promissory Note

The Texas Business and Commerce Code
defines “holder” as being the person in posses-
sion of a negotiable instrument that is payable
either to the bearer or to an identified person that
is the person in possession. See Tex. Bus. &
Com. Code § 1.201(b)(21)(A). While negotia-
tion or assignment can change ownership of a
promissory note, the indorsement of a nonnego-
tiable promissory note does not create a pre-
sumption of ownership in the transferee. FFP
Marketing Co., Inc. v. Loan Lane Master Trust
IV, 169 S.W.3d 402, 409 (Tex. App—Fort
Worth 2005, no pet.). Similarly, there is no pre-
sumption of ownership of the note if there is not
indorsement to the holder of the note. See Tex.
Bus. & Com. Code § 3.204. In the absence of an
indorsement to the plaintiff, the plaintiff is not
entitled to a presumption of ownership. See Tex.
Bus. & Com. Code § 3.201(c).
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Negotiation of an instrument is a transfer of that
instrument in such a way that the transferee
becomes a holder. See Tex. Bus. & Com. Code
§ 3.302(a). Holder status depends on delivery
plus proper indorsement. Lawson v. Gibbs, 591
S.W.2d 292 (Tex. Civ. App.—Houston [14th
Dist.] 1979, writref’d n.r.e.). The nonnegotiable
note is nevertheless susceptible of assignment.
Dillard v. NCNB Texas National Bank, 815
S.W.2d 356 (Tex. App.—Austin 1991, no writ),
overruled on other grounds, Amerboy v. Societe
de Banque Privee, 831 S.W.2d 793 (Tex. 1992);
see also First National Bank in Grand Prairie v.
Lone Star Life Insurance Co., 524 S.W.2d 525
(Tex. Civ. App.—Dallas) (opinion on rehear-
ing), writ ref d n.r.e., 529 S.W.2d 67 (Tex.
1975). A transferee without indorsement of an
instrument, who seeks to recover on the instru-
ment, must account for its possession by proving
the transaction through which it acquired the
note. Lawson v. Finance America Private
Brands, 537 S.W.2d 483 (Tex. Civ. App.—El
Paso 1976, no writ); see also Carroll v. Kennon,
734 S.W.2d 34 (Tex. App.—Waco 1987, no
Wwrit).

Absent controverting evidence, affidavit testi-
mony together with a true and correct copy of a
note proves ownership for summary judgment
purposes. Zarges v. Bevan, 652 S.W.2d 368, 369
(Tex. 1983). Negotiation or assignment can
change ownership of a promissory note. Dillard,
815 S.W.2d at 360. Affidavit testimony can
establish transfer of ownership or assignment
from a federal agency to another institution. See
NCNB 1exas National Bank v. Johnson, 11 F.3d
1260, 1265 (5th Cir. 1994Y; Christian v. Univer-
sity Federal Savings Ass’n, 792 S.W.2d 533,
534 (Tex. App.—Houston [1st Dist.] 1990, no
writ),

§5.5 Holder-in-Due-Course Status
A holder in due course is a holder who takes the

debt instrument (1) for value, (2) in good faith,
and (3) without notice that it is overdue or has
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been dishonored or notice of any defense against
or claim to it on the part of any person. See Tex.
Bus. & Com. Code § 3.302(a)(2). The Texas
Business and Commerce Code allows the holder
in due course of a promissory note to hold the
note free from personal defenses. See Tex. Bus.
& Com. Code § 3.305. Note, however, that
while holder in due course status may immunize
the holder from certain personal defenses, it
does not eliminate the holder’s responsibility to
meet the elements of its own cause of action.
Friedman v. Atlantic Funding Corp., 936
S.W.2d 38, 41 (Tex. App.—San Antonio 1996,
no pet.).

§5.6 Note Payable on Demand

When a date of payment is not specified in the
promissory note, the obligation is considered
payable on demand. Tex. Bus. & Com. Code

§ 3.108; Ada Oil Co. v. Logan, 447 S.W.2d 205
(Tex. App.—Houston [14th Dist.] 1969, no
writ).

A demand note is matured on demand by the
holder. Tex. Bus. & Com. Code § 3.108. How-
ever, one case has held that “[a] demand note is
due from the moment of execution and action-
able immediately without demand.” Stavert
Properties, Inc. v. RepublicBank of Northern
Hills, 696 S.W.2d 278, 281 (Tex. App.—San
Antonio 1985, writ ref’d n.r.e.).

Formal demand for payment and failure to pay
must occur on a demand note before commence-
ment of the foreclosure process. The demand
feature of the note involves a number of issues
that have not been extensively dealt with by
state and federal courts. A negotiable instrument
that is payable at a definite time may provide for
the right of acceleration of the debt on default.
APM Enterprises, LLC v. National Loan Acqui-
sitions Co., 357 S.W.3d 405, 40708 (Tex.
App.—Texarkana 2012, no pet.) (citing Tex.
Bus. & Com. Code § 3.108). Because accelera-
tion of a debt is viewed as a harsh remedy, how-
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ever, any such clause will be strictly construed.
APM Enterprises, 357 S.W.3d at 406; see Ramo,
Inc. v. English, 500 S.W.2d 461, 466 (Tex.
1973). Texas law requires clear notice of intent
to exercise acceleration rights, followed (if the
debtor continues in default) by notice of actual
acceleration. See Ogden v. Gibraltar Savings
Ass’n, 640 S.W.2d 232, 233-34 (Tex. 1982). “If
the required notices are given, acceleration
occurs.” Burns v. Stanton, 286 S.W.3d 657, 661
(Tex. App.—Texarkana 2009, pet. denied). See
chapter 8 in this manual for further discussion of
these issues.

§ 5.7 Note Payable at Definite
Time

Texas Business and Commerce Code section
3.108(b) provides that—

A promise or order is “payable at a
definite time” if it is payable on
elapse of a definite period of time
after sight or acceptance or at a fixed
date or dates or at a time or times
readily ascertainable at the time the
promise ot order is issued, subject to
the rights of:

(1) prepayment;
(2) acceleration;

(3) extension at the option of
the holder; or

(4) extension to a further defi-
nite time at the option of
the maker or acceptor or
automatically on or after a
specified act or event.

Tex. Bus. & Com. Code § 3.108(b). A term note
matures at the expiration of the term or on the
date stipulated in the note. As recognized in sec-
tion 3.108(b)(2), a term note may provide that
the maturity may or shall be accelerated on the
occurrence of a default or other event before the
end of the term.

5-6
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Also note that under section 3.108(c), if an
instrument payable at a fixed date is also pay-
able on demand made before the fixed date, the
instrument is payable on demand until the fixed
date and, if demand for payment is not made
before that date, becomes payable at a definite
time on the fixed date. Tex. Bus. & Com. Code
§ 3.108(c).

§5.8 Installment Note with Power
to Accelerate Unmatured
Principal

As with term notes, installment notes may pro-
vide that, on the occurrence of a default or other
event, the unmatured (not yet due) installments
may be matured.

Texas courts look with disfavor on acceleration
because it imposes a severe burden on the mort-
gagor. For example, in one case, the Texas
Supreme Court stated, “The accelerated matu-
rity of a note, which is initially contemplated to
extend over a period of months or years, is an
extremely harsh remedy.” Allen Sales & Servi-
center, Inc. v. Ryan, 525 5.W.2d 863, 866 (Tex.
1975).

Texas courts require that notes be accelerated in
strict accordance with the contractual require-
ments of the loan documents, any applicable
statutes, and case-law interpretation of these
requirements. Generally, Texas courts require
compliance with the following procedures:

1. Demand is made for payment, and the
debtor is afforded an opportunity to
remedy the default.

2. Advance notice is given of the payee’s
intention to accelerate to maturity the
unmatured balance of principal on the
note,

3. Notice is given that acceleration has
occurred.
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Ogden v. Gibraltar Savings Ass’n, 640 S.W.2d
232,233-34 (Tex. 1982).

§5.9 Default Defined

The Texas Business and Commerce Code does
not define the various events that may be a
default on the loan. Default is defined by the
agreement of the parties. Tex. Bus. & Com.
Code § 9.601 cmt. 3. Default may consist of the
failure to make a payment on the loan within a
specified period or may be the breach of a cove-
nant, representation, or warranty or the occur-
rence or nonoccurrence of some event. An
uncertified check is merely a conditional pay-
ment for an obligation owed to the payee. See
FProbus Properties v. Kirby, 200 S.W.3d 258,
262-63 (Tex. App.—Dallas 2006, pet. denied).
Where a party makes its payment by uncertified
check, that party takes the risk that the check
will not be honored and the payment obligation
will not be fulfilled. See Deep Nines, Inc. v.
MecAfee, Inc., 246 S.W.3d 842 (Tex. App—
Dallas 2008, no pet.) (default occurred under
settlement agreement when party failed to pay
debt within three-day cure period after uncerti-
fied check dishonored).

All documents and communications between the
parties and the course of conduct of the parties
must be analyzed before a default is declared or
payment is demanded. If care is not taken, the
parties may discover after the fact that the debt
was not due or a default did not exist. The erro-
neous publicizing of default can seriously affect
the obligor’s ability to perform his obligations to
the lender and others, and may also be a viola-
tion of the federal and state fair debt collection
statutes. See chapter 7 in this manual.

§5.10 Statute of Frauds

Section 26.01 of the Texas Business and Com-
merce Code states that to be enforceable, agree-
ments subject to chapter 26 of the Texas
Business and Commerce Code must be in writ-
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ing and signed by the party charged with the
agreement. See Tex. Bus. & Com. Code

§ 26.01(a). The statute of frauds applies, among
other agreements, to—

* loan agreements in excess of $50,000;

* an agreement for the sale of real prop-
erty,

* anagreement that contemplates the cre-
ation of a lien or mortgage; and

» agreements that cannot be performed
within one year from the date of the
making of the agreement.

See Tex. Bus. & Com. Code §§ 26.01(b),
26.02(b); Khoshnoudi v. Bird, No. 05-98-00388-
CV, 2000 WL 1176587, at *5 (Tex. App.—
Dallas Aug. 21, 2000, no pet.) (not designated
for publication) (citing West v. First Baptist
Church, 71 S.W.2d 1090, 1100 (Tex. 1934);
Edward Scharf Associates, Inc. v. Skiba, 538
S.W.2d 501, 502 (Tex. App.—Waco 1979, no
writ); and Woodman v. Bishop, 203 S.W.2d 977,
978 (Tex. App.—San Antonio 1947, no writ)).

Promissory estoppel may overcome the statute-
of-frauds requirement in Texas, but “there must
have been a promise to sign a written contract
which had been prepared and which would sat-
isfy the requirements of the statute of frauds.”
Martins v. BAC Home Loans Servicing, L.P,,
722 F.3d 249, 256-57 (5th Cir. 2013) (quoting
Beta Drilling, Inc. v. Durkee, 821 S.W.2d 739,
741 (Tex. App.—Houston 1992, writ denied).
See also Carpenter v. Phelps, 391 S.W.3d 143
(Tex. App.—Houston [1st Dist.] 2011, no pet.)
(“For promissory estoppel to create an exception
to the statute of frauds requires a promise to sign
a prepared written contract which would satisfy
the requirements of the statute of frauds.”); Ford
v. City State Bank of Palacios, 44 S.W.3d 121,
139 (Tex. App.—Corpus Christi 2001, no pet.)
(“When promissory estoppel is raised to bar the
application of the statute of frauds, there is an
additional requirement that the promisor prom-

(1/16)



§5.10

ised to sign a written document complying with
the statute of frauds.™).

A purported agreement to modify the terms of a
promissory note or deed of trust is within the
statute of frauds. Martins, 722 F.3d at 257. In
order for the promissory estoppel exception to
the statute of frauds to apply, a party must allege
the other party promised to sign a written agree-
ment which would satisfy the statute of frauds.
Martins, 722 F.3d at 256-57.

See sections 3.3:2 and 10.4 in this manual for
further discussion.

§5.11 Lost Notes

A plaintiff need not be a holder in due course to
recover on a lost promissory note. See Tex, Bus.
& Com. Code § 3.309; see also RTC v. Camp,
965 F.2d 25, 29 (5th Cir. 1992); Priesmeyer v.
Pacific Southwest Bank, 917 8.W.2d 937, 939
(Tex. App.—Austin 1996, no writ); Bean v.
Bluebonnet Savings Bank, 884 S.W.2d 520, 522
(Tex. App.—Dallas 1994, no writ); Jernigan v.
Bank One, Texas, N.A., 803 S W.2d 774, 776
(Tex. App.—Houston [ 14th Dist,] 1991, no
writ). A collateral assignee may collect on a col-
laterally pledged note lost by the collateral
assignee. See Bray v. Cadle Co., 880 8. W.2d
813, 81718 (Tex. App.—Houston [14th Dist.]
1994, writ denied). For the steps to prove up a
lost assignment of a note, see Western National
Bank v. Rives, 927 S.W.2d 681, 684-85 (Tex.
App.—Amarillo 1996, writ denied).

§ 5.12 Statute of Limitations

The Eighty-fourth Texas Legislature passed
House Bill 2067, which added section 16.038,
“Reseission or Waiver of Accelerated Maturity
Date,” to the Texas Civil Practice and Remedies
Code. See Acts 2015, 84th Leg., R.S., ch. 759,

§ 1 (H.B. 2067), eff. June 17, 2015 (adding Tex.
Civ. Prac. & Rem. Code § 16.038). Section
16.038 provides a statutory safe harbor for docu-
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menting an abandonment, waiver, or rescission
of a notice of acceleration that previously
matured a borrower’s debt and thus triggered the
statute of limitations barring enforcement of a
mortgagee’s lien if the property was not nonju-
dicially foreclosed or a suit for judicial foreclo-
sure filed within four years of the notice of
acceleration under section 16.035. See Tex. Civ.
Prac. & Rem. Code § 16.038.

Rescission of acceleration is effective if made
by a written notice of rescission served by the
lienholder, the servicer of the debt, or an attor-
ney representing the lienholder on each debtor
who, according to the records of the mortgagee
or servicer, is obligated to pay the debt. Tex.
Civ. Prac. & Rem. Code § 16.038(b). Service of
the written notice must be by first-class or certi-
fied mail, and service is complete when the
notice is deposited in the United States mail,
postage prepaid, and addressed to the debtor at
the debtor’s last known address. Tex. Civ. Prac.
& Rem. Code § 16.038(c). The notice of rescis-
sion does not affect a lienholder’s right to accel-
erate the maturity date of the debt in the future,
nor does it waive past defaults. Tex. Civ. Prac. &
Rem. Code § 16.038(d). Section 16.038 does not
create an exclusive method for evidencing
rescission of acceleration. See Tex. Civ. Prac. &
Rem. Code § 16.038(e).

Section 16.038 is retroactive, but only if the
four-year statute of limitations has not ran. See
Acts 2015, 84th Leg., R.S., ch. 759, § 2 (H.B.
2067). See section 10.26 in this manual for a
discussion of this issue.

§ 5.12:1 Four-Year Statute

Under section 16.035(e) of the Texas Civil Prac-
tice and Remedies Code, the four-year statute of
limitations does not begin to run on past-due
installments until the entire debt is due. Section
16.035(e) provides: “If a series of notes or obli-
gations or a note or obligation payable in install-
ments is secured by a real property lien, the
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four-year limitations period does not begin to
run until the maturity date of the last note, obli-
gation, or installment.” Tex. Civ. Prac. & Rem.
Code § 16.035(e). Section 16.035(e) applies not
only to suits to foreclose a deed-of-trust lien but
also to suits on the real property secured debt
since the lien is an incident of and inseparable
from the debt. Tex. Civ. Prac. & Rem. Code

§ 16.035(¢). Section 16.035 modifies the gen-
eral rule that a claim accrues and limitations
begin to run on each installment when it
becomes due. Holy Cross Church of God in
Christ v. Wolf, 44 S.W.3d 562, 566 (Tex. 2001).

Importantly, if a note or deed of trust secured by
real property contains an optional acceleration
clause, default does not start the limitations run-
ning on the note. Holy Cross Church, 44 S.W.3d
at 566. Instead, under these circumstances, a
cause of action for foreclosure accrues only
when the noteholder or owner actually exercises
its option to accelerate. Holy Cross Church, 44
5.W.3d at 566; see also Khan v. GBAK Proper-
ties, Inc., 371 S.W.3d 347, 353 (Tex. App—
Houston [1st Dist.] 2012, no pet.). This requires
two acts: (1) notice of intent to accelerate and
(2) notice of acceleration. Holy Cross Church,
44 5. W.3d at 566; see also Burney v. Citigroup
Global Markets Realty Corp., 244 S.W.3d 900,
903 (Tex. App.—Dallas 2008, no pet.). “Notice
of intent to accelerate is necessary in order to
provide the debtor an opportunity to cure his
default prior to harsh consequences of accelera-
tion and foreclosure,” while notice of accelera-
tion “cuts off the debtor’s right to cure his
default and gives notice that the entire debt is
due and payable.” Ogden v. Gibraltar Savings
Ass'n, 640 S.W.2d 232, 234 (Tex. 1982). Notice
that the debt has been accelerated is ineffective
unless preceded by proper notice of intent to
accelerate. Ogden, 640 S.W.2d at 234. Both
notices must be clear and unequivocal. Holy
Cross Church, 44 5, W.3d at 566.
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§5.12:2  Six-Year Statute

If the noteholder or owner is suing only on the
note and not seeking to foreclose its lien, the six-
year statute of limitations of section 3.118 of the
Texas Business and Commerce Code is applica-
ble. See Tex. Bus. & Com. Code § 3.118; Parker
v. Dodge, 98 S W.3d 297, 300-301 (Tex.
App.—Houston [1st Dist.] 2003, no pet.);
Aguero v. Ramirez, 70 S.W.3d 372, 375 (Tex.
App.—Corpus Christi 2002, pet. denied). The
court in Ward v. Stanford, 443 S.W.3d 334, 343
(Tex. App—Dallas 2014, pet. denied) held that
whether the six-year rather than the four-year
statute of limitations applies depends on
whether the note is negotiable or nonnegotiable,
with the six-year statute of limitations applying
to negotiable notes. The court in Stanford found
the note in question to be a negotiable one.

§ 5.12:3 Calculation of Limitations
By statute, if a series of notes or obligations or a
note or obligation payable in installments is
secured by a lien on real property, limitations do
not begin to run until the maturity date of the
last note, obligation, or installment. Tex, Civ,
Prac. & Rem. Code § 16.035(e). If a note or
deed of trust secured by real property contains
an acceleration clause, default does not start lim-
itations running on the note; rather, the action
accrues only when the noteholder or owner
exercises its option to accelerate. Holy Cross
Church of God in Christ v. Wolf, 44 S.W.3d 562,
566 (Tex. 2001). In the case of a demand obliga-
tion, limitations begin to run on demand or, if no
date is stated, on the date of issue. Tex. Bus. &
Com. Code § 3.118(b). Whether a note will be
treated as a demand instrument or a time instru-
ment subject to acceleration depends on the lan-
guage of all the loan documents and the
circumstances. Reid v. Key Bank of Southern
Maine, 821 F.2d 9, 14 (1st Cir. 1987). It is con-
clusively presumed that the debt has been paid
after the expiration of four years after the matu-
rity of the debt. On the expiration of the four-
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year limitations period, the real property lien
and a power of sale to enforce the real property
lien become void. Tex. Civ. Prac. & Rem. Code
§ 16.035(d).

§5.12:4  Suit against Guarantor

The four-year statute of limitations barring
recovery against a guarantor begins running the
day the cause of action accrues. When the cause
of action accrues on a guaranty is a question of
law for the court to decide. See Moreno v. Ster-
ling Drug, Inc., 787 S.W.2d 348, 351 (Tex.
1990). A cause of action generally accrues when
facts come into existence that authorize a claim-
ant to seek a judicial remedy. Provident Life &
Accident Insurance Co. v. Knott, 128 S.W.3d
211, 221 (Tex. 2003); Gabriel v. Alhabbal, 618
S.W.2d 894, 896 (Tex. App.—Houston [1st
Dist.] 1981, writ ref’d n.r.e.). Usually, a cause of
action for the breach of a promise to pay arises
when a demand for payment has been made and
refused. fntermedics, Inc. v. Grady, 683 S.W.2d
842, 845 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.).

In the case of a guaranty of payment, which pro-
vides that the payee may sue the guarantor with-
out first bringing a cause of action to recover on
the note against the maker, the statute of limita-
tions runs independently on the obligation of the
guaranty. See Willis v. Chowning, 40 S.W. 395,
396-97 (Tex. 1897); Beddall v. Reader s Whole-
sale Distributors, Inc., 408 S.W.2d 237, 240
(Tex. Civ. App.—Austin 1966, no writ); Western
Casket Co. v. Estrada, 116 S.W. 113, 113-14
(Tex. Civ. App.—El Paso 1909, no writ) (apply-
ing principles announced in Willis to guaran-
tors); see also Ford v. Darwin, 767 S.W.2d 851,
854 (Tex. App.—Dallas 1989, writ denied).

When construing a guaranty agreement, the
court’s primary goal is to ascertain and give
effect to the intent of the parties. Coker v. Coker,
650 S.W.2d 391, 393 (Tex. 1983); Hasty v.
Keller HCP Partners, L.P, 260 8. W.3d 666, 670
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(Tex. App.—Dallas 2008, no pet.). The surest
guide to the parties’ intent is the language used
in the guaranty, and where the language is clear
and unambiguous, the court may not look to the
subject matter or attending circumstances in ‘
order to give it a different construction. See Uni-
versity Savings Ass 'n v. Miller, 786 S.W.2d 461,
462 (Tex. App.—Houston [14th Dist.] 1990,
writ denied); Southwest Savings Ass’n v. Duna-
gan, 392 S.W.2d 761, 767 (Tex. Civ. App.—
Dallas 1965, writ ref’d n.r.e.).

Two-Year Limitation on
Deficiency Action

§5.12:5

Section 51.003(a) of the Texas Property Code
provides that, if real property is sold at a foreclo-
sure sale for a price less than the unpaid balance
of the indebtedness securing it, “any action
brought to recover the deficiency must be
brought within two years of the foreclosure sale
and is governed by this section.” Tex. Prop.
Code § 51.003(a). Courts have construed this as
a statute of limitations, not a statute of repose.
Trunkhill Capital, Inc. v. Jansma, 905 S.W.2d
464, 467-68 (Tex. App.—Waco 1995, writ
denied). This is so because, from the date that
section 51.003(a) requires the two-year period to
begin, i.e., the date of foreclosure, a lender pos-
sesses all facts that authorize him to seek a judi-
cial remedy. Trunkhill Capital, 905 S.W.2d at
468; see Celtic Life Insurance Co. v. Coals, 885
S.W.2d 96, 100 (Tex. 1994); Thompson v.
Chrysler First Business Credit Corp., 840
S.w.2d 25, 28 (Tex. App.—Dallas 1992, no
writ).

§5.13 Third-Party Mortgage to

Secure Borrower’s Debt

Generally, a deed of trust can be executed to
secure the debt of a person other than the mort-
gagor. See Wilbanks v. Wilbanks, 330 S.W.2d
607 (Tex. 1960); Nelson v. Citizens Bank &
Trust Co., 881 S.W.2d 128 (Tex. App.—
Houston [ 1st Dist.] 1994, no writ). This means,
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for example, that if the maker of a note dies and
a default exists, the mortgagee is entitied to fore-
close on the mortgaged property of a third party
who as mortgagor had pledged his property to
secure the obligor’s debt, without first having to
proceed against the deceased obligor’s estate to
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collect the debt. Planters ' & Mechanics’
National Bank v. Roberison, 86 S.W. 643, 645
(Tex. Civ. App.—Galveston 1905, no writ); see
also Kimball-Krough Pump Co. v. Judd, 88
S.W.2d 579, 584 (Tex. Civ. App.—Amarillo
1935, no writ).
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Chapter 6

The Deed of Trust

The editors gratefully acknowledge Brian T. Morris for his contribution to this chapter.

§ 6.1 Introduction—Deed of Trust
as Contract

Although the deed of trust reads as if it is a con-
veyance, sale, or transfer of the mortgaged prop-
erty to the trustee “in trust,” Texas law
characterizes the transaction as creating a non-
possessory lien on the mortgaged real property
and personal property collateral in favor of the
mortgagee. A deed of trust is a mortgage with a
power of sale. Johnson v. Snell, 504 S W.2d 397,
399 (Tex. 1973); Cortez v. Brownsville National
Bank, 664 S.W.2d 805, 810 (Tex. App.—El
Paso 1984, no writ). The purpose of the deed of
trust is to secure the repayment of the debt, and
the deed of trust creates a lien against the mort-
gaged property. Financial Freedom Senior
Funding Corp. v. Horrocks, 294 S,W.3d 749,
755-56 (Tex. App.—Houston [14th Dist.] 2009,
no pet.). When a mortgagor executes a deed of
trust to secure an extension of credit, the mort-
gagor conveys only equitable title to the mort-
gaged property and retains legal title. Flag-
Redfern Qil Co. v. Humble Exploration Co., 744
S.W.2d 6, 8 (Tex. 1987); Leighton v. Leighton,
921 S.W.2d 365, 368 (Tex. App.-—Houston [ 1st
Dist.] 1996, no writ). Accordingly, prior to
default and the pursuit of its remedies, the mort-
gagee is not entitled to possession, rentals, or
profits from the mortgaged property. Taylor v.
Brennan, 621 S.W.2d 592, 593 (Tex. 1981).
Additional authority on the nature of the deed of
trust includes Humble Oil & Refining Co. v.
Atwood, 244 S.W.2d 637, 644 (Tex. 1951); Car-
roli v. Edmondson, 41 S.W.2d 64 (Tex. Comm’n
App. 1931, judgm’t adopted); 4rmenta v. Nuss-
baum, 519 S.W.2d 673 (Tex. Civ. App.—
Corpus Christi 1975, writ ref’d n.r.¢.); Lucky
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Homes, Inc. v. Tarrant Savings Ass'n, 379
S.W.2d 386 (Tex. Civ. App.—Fort Worth
1964), rev'd on other grounds, 390 S.W.2d 473
(Tex. 1965), Pioneer Building & Loan Ass’n v.
Cowan, 123 S.W.2d 726 (Tex. Civ. App.—
Waco 1938, writ dism’d judgm’t cor.); and
Texas Loan Agency v. Gray, 34 S.W. 650 (Tex.
Civ. App. 1896, writ ref’d).

§ 6.1:1 Contract between Parties
The deed of trust is regarded as a binding con-
tract between the mortgagor, the trustee, and the
mortgagee. Certain provisions of the Texas
Property Code apply notwithstanding an agree-
ment to the contrary, including section
51.002(d) (twenty-day notice of default and
right to cure for lien on property used as
debtor’s residence) and section 51.0075
(appointment of substitute trustee), and section
51.002 controls to the extent of any conflict
between the terms of the deed of trust and the
statute. See Tex. Prop. Code §§ 51.002(d),
51.0075. See section 6.5 below. The deed of
trust is typically executed only by the mortgagor
and not by the trustee or mortgagee. The deed of
trust must include a grant of the lien, a descrip-
tion of the real property and any other collateral,
a description or identification of the debt and
other obligations secured by the deed of trust,
and a description of the defaults triggering the
mortgagee’s right to pursue remedies. See Sun-
belt Service Corp. v. Vandenburg, 774 S.W.2d
815, 817 (Tex. Civ. App.—El Paso 1989, writ
denied). A general description of the debt is suf-
ficient. Clementz v. Jones Lumber Co., 18 S.W.
599, 600 (Tex. 1891). A failure to state the
amount of the debt secured by the deed of trust
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does not invalidate the deed of trust where the
amount can be ascertained, or so long as the
deed of trust is sufficient to identify the debt
from other sources or by parol evidence. Barnett
v. Houston, 44 S.W. 689, 692 (Tex. Civ. App.
1898, writ ref’d). Texas law does not require the
maturity date of the debt to be stated in the deed
of trust. Cadle Co. v. Butler, 951 S W.2d 901,
909 (Tex. App.—Corpus Christi 1997, no writ).

A deed of trust will typically contain representa-
tions and warranties by the mortgagor with
respect to: title to the collateral; affirmative and
negative covenants regarding the maintenance,
repair, use, and protection of the property; the
protection of the mortgagee’s lien position (such
as covenants obligating the mortgagor to pay
taxes and to maintain insurance for the prop-
erty); covenants prohibiting waste, removal of
fixtures, and certain uses or changes in the prop-
erty, provisions regarding the use or application
of insurance proceeds and condemnation pro-
ceeds; provisions listing the defaults which per-
mit the mortgagee to pursue remedies and cause
the mortgaged property to be sold; and provi-
sions stating the procedures to be followed in
connection with the mortgagor’s breach of the
deed of trust (for example, acceleration, notices,
waivers, substitution of trustee, and require-
ments of sale).

§ 6.1:2 Power of Sale

Although a power of sale is not necessary for the
deed of trust to create a lien against the property
described in the deed of trust, a power of sale is
necessary to permit a nonjudicial foreclosure of
the lien pursuant to the terms of the deed of trust
and Texas Property Code section 51.002. See
Bonilla v. Roberson, 918 S.W.2d 17, 21 (Tex.
App.—Corpus Christi 1996, no writ). A trustee
has no power to sell the mortgaged property
except as provided for in the deed of trust.
Staughter v. Qualls, 139 Tex. 340, 162 S.W.2d
671, 675 (1942). Section 51.002 provides the
procedures for a nonjudicial foreclosure “of real
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property under a power of sale conferred by a
deed of trust or other contract lien.” Tex. Prop.
Code § 51.002(a}. In the absence of a power of
sale, a nonjudicial foreclosure is unavailable.

§6.2 Enforcement Is Independent
of Note and Vendor’s Lien

Texas law differentiates between the enforce-
ment of a promissory note and foreclosure of the
deed-of-trust lien securing the note. See section
5.3 in this manual. The mortgage or deed of trust
secures the debt, and the note is evidence of the
debt. W.C. Belcher Land Mortgage Co. v. Tay-
lor, 212 S.W. 647, 650 (Tex. Comm’n App.
1919, judgm’t adopted). The note and lien are
separate obligations. Aguero v. Ramirez, 70
S.W.3d 372, 374 (Tex. App.—Corpus Christi
2002, pet. denied). In addition, different statutes
of limitation apply to the foreclosure of the lien
and a suit to collect the debt. See Aguero, 70
S.W.3d at 374-75. See section 10.26. Foreclo-
sure enforces the deed of trust, not the underly-
ing note. See Slaughter v. Qualls, 162 S.W.2d
671 (Tex. 1942), Rearden v. CitiMortgage, Inc.,
No. A-11-CA-420-S8S, 2011 WL 3268307, at *3
(W.D. Tex. July 25, 2011). The right to recover
a personal judgment for the debt secured by a
lien on land and the right to foreclosure of the
lien are severable rights, and the mortgagee may
elect to pursue a personal judgment for the debt
without foreclosure of the lien and without
waiving the lien. Carter v. Gray, 81 S.W.2d 647,
648 (Tex. 1935). Foreclosure of a lien is an in
rem proceeding. Tierra Sol Joint Venture v. City
of El Paso, 311 S.W.3d 492, 499 (Tex. App.—
El Paso 2009, pet. denied). Enforcement of the
note, however, is a personal action against the
maker. TrueStar Petroleum Corp. v. Eagle Oil &
Gas Corp., 323 S.W.3d 316, 319 (Tex. App.—
Dallas 2010, no pet.). Texas courts recognize
that the note and deed of trust afford distinct
remedies on separate obligations and have
rejected the argument that a note and its security
are inseparable. Martins v. BAC Home Loans
Servicing, L.P, 722 F.3d 249, 255 (5th Cir.
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2013) (citing Bierwirth v. BAC Home Loans Ser-
vicing, L.P., 2012 WL 3793190, at *3 (Tex,
App.—Austin, Aug. 30, 2012, no pet.), and
Robeson v. Mortgage Electronic Registration
Systems, Inc., No. 02-10-00227-CV, 2012 WL
42965, at *4 (Tex. App.—Fort Worth, Jan. 5,
2012, pet. denied) (mem. op.)).

In Texas, a seller of real property retains a ven-
dor’s lien against the conveyed property for the
unpaid portion of the purchase price. Helm v.
Weaver, 6 S.W. 420, 421 (Tex. 1887). In a typi-
cal seller-financed transaction, the purchaser
executes a note payable to the seller, which is
secured by a deed of trust for the benefit of the
seller. However, the vendor’s lien is in addition
to and independent of any deed-of-trust lien
arising out of the sale. A vendor’s lien can be an
express lien reserved in the deed transferring the
property, or in the absence of an express reser-
vation in the deed, an equitable vendor’s lien is
implied. Wilcox v. First National Bank, 55 S.W.
317, 330 (Tex. 1900); Skelton v. Washington
Mutual Bank, F.A., 61 8.W.3d 56, 60 (Tex.
App.—Amarillo 2001, no pet.); Delley v.
Unkmown Stockholders of Brotherly & Sisterly
Club of Christ, Inc., 509 S.W.2d 709, 714 (Tex.
Civ. App.—Tyler 1974, writref’d n.r.¢.). Where
there is an express vendor’s lien in the deed or
otherwise acknowledged in a recorded docu-
ment, the seller retains superior title to secure
the unpaid purchase price, and the purchaser
merely acquires an equitable right to acquire
title by carrying out the agreement. State v. For-
est Lawn Lot Owners Ass’n, 254 S.W.2d 87, 91
(Tex. 1953); Dominey v. Unknown Heirs &
Legal Representatives of Lokomski, 172 S.W.3d
67,73 (Tex. App.—Fort Worth 2005, no pet.);
Jones v. Bank United of Texas, FSB, 51 S.W.3d
341, 343 (Tex. App.-—Houston [1st Dist.] 2001,
pet. denied). In the absence of an express ven-
dor’s lien, the implied lien in favor of the seller
arises by operation of law. McGoodwin v.
MecGoodwin, 671 8. W.2d 880, 882 (Tex. 1984).
The implied vendor’s lien creates a constructive
trust that precludes the purchaser from obtaining
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the estate of the seller without paying the
entirety of the purchase price. Trison Investment
Co. v. Woodard, 838 S.W.2d 790, 792 (Tex.
App.—Dallas 1992, writ denied).

Upon a default by the purchaser, the vendor has
a choice of remedies. Whiteside v. Bell, 347
S.W.2d 568, 570 (Tex. 1961). When there is an
express vendor’s lien, the vendor may sue for
payment of the purchase price, may rescind the
contract and take possession of the property,
may recover title and possession of the property
in a suit for that purpose or by agreement, or
may sue for the debt and to foreclose the ven-
dor’s lien. Whiteside, 347 S.W.2d at 570;
Dominey, 172 S.W.3d at 73; Zapatia v. Torres,
464 S.W.2d 926, 928 (Tex. Civ. App.—Dallas
1971, no writ). The remedy of rescission is sepa-
rate and distinct from and wholly independent of
the remedies to enforce payment. Lusk v. Mintz,
625 S.W.2d 774, 775 (Tex. App.—Houston
[14th Dist.] 1981, no writ). In the absence of an
express vendor’s lien reserved in the deed, the
vendor’s implied lien may be established by suit
and judicially foreclosed. Zapata, 464 S.W.2d at
928. Sce section 3.5:4.

See also W. Mike Baggett and Brian Thompson
Morris, 1 Texas Practice Guide, Real Estate Lit-
igation §§ 4:108—4:110 (2012).

§ 6.3 Identification of Parties

In the past, the traditional real estate secured
loan involved the lender who originated the loan
and who was the named payee in the note and
the named beneficiary in the deed of trust. The
borrower was more often than not the owner or
one of the owners of the property, and the bor-
rower would sign the note as maker and execute
the deed of trust as the grantor and mortgagor.
The trustee named in the deed of trust was often
an employee or agent of the lender or the
lender’s counsel. With the advent of the second-
ary mortgage market, residential and commer-
cial mortgage-backed securities, the use of
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servicers in monitoring and collecting the loans
and administering the foreclosure process and
the role of electronic registration systems and
the use of Mortgage Electronic Registration
Systems, Inc., (MERS) as beneficiary, few loans
fit the traditional model at the time of origina-
tion and even fewer involve the parties named in
the loan documents at the time of enforcement.

See the discussion of the difference between
“mortgagee” and “notecholder” at sections 10.3:3
and 10.3:4 1n this manual.

§ 6.3:1 Mortgagor, Pro Forma
Mortgagor, Nonobligated

Collateral Owner

The Texas Property Code defines a “mortgagor”
as the grantor of a security instrument and
defines a “security instrument” as a deed of
trust, mortgage, or other contract lien on an
interest in real property. Tex. Prop. Code

§ 51.0001(5), (6). The mortgagor may be any
individual or any legal entity holding an interest
in the mortgaged property encumbered by the
deed of trust. The mortgagor need not be the
borrower or maker of the promissory note that is
secured by the deed-of-trust lien. Wilbanks v.
Wilbanks, 330 S.W.2d 607, 608 (Tex 1960). A
mortgagor may pledge property as security for
the repayment of the debt of another. First Bap-
tist Church v. Baplist Bible Seminary, 347
S.W.2d 587, 591 (Tex. 1961); Nelson v. Citizens
Bank & Trust Co., 881 S W.2d 128 (Tex.
App.—Houston [1st Dist.] 1994, no writ); Law-
ler v. Loomis & Nettleton Financial Corp., 583
S.W.2d 810, 812 (Tex. Civ. App.—Dallas 1979,
no writ). In such cases, the granting of the lien
by itself does not impose personal liability on
the mortgagor for the repayment of the debt but
does create liability to the extent of the mort-
gagor’s interest in the mortgaged property.
Hodges v. Roberts, 12 S.W. 222 223 (Tex.
1889).
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Either spouse can incur debts that will subject
the contracting spouse’s interest in the commu-
nity property to being attached by the creditor
through a judgment, but the noncontracting
spouse is not personally liable for the debt. See
Tex. Fam, Code § 3.201. A conveyance of sepa-
rate property by an individual does not require
the joinder of the spouse of that individual
unless the property is the homestead. See Tex.
Fam. Code § 5.001; Wessely Energy Corp. v.
Jennings, 736 S.W.2d 624 (Tex. 1987). A
spouse who holds record title to a community
asset may mortgage the property without the
joinder of the nonrecord owner spouse, provided
that the creditor does not have actual knowledge
that the nonjoining spouse objects to the pro-
posed encumbrance. See Tex. Fam, Code

§ 3.104(Db).

The better practice when dealing with spouses is
for both spouses to sign the deed of trust as
grantors regardless of whether both spouses are
borrowers and regardless of whether the prop-
erty is the separate property of one of the
spouses. In the case of the homestead, no
encumbrance or conveyance by a spouse is valid
without the joinder of the other spouse except
when there has been a declaration of incapacity
or unusual circumstances as set forth in Texas
Family Code chapter 5. See Tex. Fam. Code ch.
5. In the case of a home equity loan, the consent
of each owner and each owner’s spouse is
required. Tex. Const. art. XVI, § 50(a)(6)(A).

§ 6.3:2 Mortgagee

Historically, at the time of the origination of the
loan, the originating lender, the mortgagee, and
the beneficiary were the same person or entity.
As amended effective January 1, 2004, Texas
Property Code section 51.0001(4) now defines a
“mortgagee” as (1) the grantee, beneficiary,
owner, or holder of a security instrument; (2) a
book entry system; or (3) if the security instru-
ment has been assigned of record, the last person
to whom the security interest has been assigned
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of record. Tex. Prop. Code § 51.0001(4). At the
time of the origination of the loan, the mort-
gagee may be the originating lender and the
payee on the note who is also named as the ben-
eficiary in the deed of trust. However, the payee
on the note and the beneficiary in the deed of
trust do not have to be the same person or entity,
and the beneficiary can be a book entry system
such as MERS. If the loan has been transferred
by endorsement and delivery of the note or by
assignment, the holder or transferee of the loan
can be a mortgagee, and if the lien has been
assigned, the last person to whom the security
instrument has been assigned of record is the
mortgagee. A book entry system such as MERS
can be the assignee of record. See Tex. Prop.
Code § 51.0001(4). See section 6.3:5 below for
further discussion of MERS.

§ 6.3:3 Lender

At origination, the lender is the person or entity
who makes the loan secured by the property or
who sells the property and finances the pur-
chase. The lender is the payee on the debt instru-
ment and may or may not be the beneficiary
identified in the deed of trust. If the loan has
been assigned, the transferee who acquires the
rights of the transferor is the lender entitled to
enforce the instrument. A person entitled to
enforce a promissory note includes a holder of
the note, a nonholder in possession of the note
who has the rights of a holder, or a person not in
possession of the note who is entitled to enforce
an instrument that has been lost or destroyed; a
person may be entitled to enforce a note even
though the person is not the owner. See Tex.
Bus. & Com. Code § 3.301. A “holder of the
note” means the person in possession of the
original negotiable instrument that is payable
either to that person or to the bearer. Tex. Bus. &
Com. Code § 1.201(b)(21); Chance v. CitiMort-
gage, Inc., 395 SW.3d 311, 315 (Tex. App.—
Dallas 2013, pet. denied). For the transferee to
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be a holder, the note must be indorsed to the
transferee or endorsed in blank. See Tex. Bus. &
Com. Code § 1.201(b)(21). Both possession and
the indorsement are required for the transferee
to be a holder of the note. See Tex. Bus. & Com.
Code § 1.201(b)21). If the transferee is in pos-
session of an original note that has not been
either endorsed to the transferee or in blank, the
transferee does not qualify as a holder but may
still prove ownership of the note or its right to
enforce the note. See Tex. Bus. & Com. Code

§ 3.301. An owner may transfer a note without
endorsement, and in that case, the transferee
acquires whatever right the transferor had in the
note but does not become a holder of the note.
Martin v. New Century Mortgage Co., 377
S.W.3d 79, 84 (Tex. App.—Houston [1st Dist.]
2012, no pet.). The nonholder, however, must
prove the transfer by which he acquired the note.
Martin, 377 8. W.3d at 84, The foreclosure is
conducted by the mortgage servicer or mort-
gagee, and there is no requirement that the fore-
closure be administered by an owner or holder
of the note or that the mortgagee be an owner or
holder of the note. See Chance, 395 S.W.3d at
314; Kyle v. Countrywide Home Loans, Inc., 232
S.W.3d 355, 361-62 (Tex. App.—Dallas 2007,
pet. denied).

§6.3:4 Beneficiary

The beneficiary is the person or entity for whom
the conveyance of the property unto the trustee
is granted in the deed of trust. Texas Property
Code section 11.003 provides that the validity of
a conveyance between the parties is not effected
by the failure to include the address of the bene-
ficiary in the instrument or an attached writing,
but for any instrument executed after December
31, 1981, the instrument may not be accepted
for recordation unless the beneficiary’s or
grantee’s address is included. See Tex. Prop.
Code § 11.003(a), (b).

6-5
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§ 6.3:5 Mortgage Electronic

Registration Systems, Inc.

Mortgage Flectronic Registration Systems, Inc.
(MERS) is a wholly owned subsidiary of
MERSCORP Holdings, Inc. MERS is & book
entry system, which acts as a nominee for the
lender and the lender’s successors and assigns.
A “book entry system” is defined as a national
book entry system for registering a beneficial
interest int a security instrument that acts as a
nominee for the grantee, beneficiary, owner, or
holder of the security instrument and its succes-
sors and assigns. Tex. Prop. Code § 51.0001(1).
Typically, a deed of trust naming MERS as ben-
eficiary will identify MERS “acting solely as
nominee for [lender] and [lender’s] successors
and assigns™ as the beneficiary, such that MERS
is the mortgagee as that term is defined in Texas
Property Code section 51.0001(4}B). MERS
serves as the mortgagee of record and is the ben-
eficiary in the deed of trust. MERS does not per-
form any mortgage servicing or payment
collections, nor does MERS hold deeds of trust,
mortgages, or promissory notes. In some
instances, MERS is not named as the original
beneficiary in the deed of trust, but following
origination of the loan, the deed of trust is
assigned to MERS.

MERS maintains an electronic registry system
that tracks changes in servicing rights and the
beneficial ownership interest in mortgages. Each
registered mortgage is assigned a mortgage
identification number, and by using the mort-
gage identification number, the mortgagor can
obtain information regarding the servicer and
the beneficial ownership interest in the deed of
trust. The deed of trust is not recorded with
MERS; it is recorded in the real property
records. When a loan is transferred, MERS
tracks the transfer on its system, but MERS, as
nominee for the lender and the lender’s succes-
sors and assigns, remains the mortgagee of
record. There is no recorded assignment of the
deed of trust uniess and until the loan is trans-
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ferred to a non-MERS member or prior to a
foreclosure as discussed below.

MERS is used primarily for residential mort-
gages, but MERS Commercial provides a simi-
lar and separate registration system for
commercial mortgage backed securities. The use
of MERS eliminates breaks in the chain of title
through MERS’s role as the common agent for
its members. Additionally, data on the MERS
system is accessible to borrowers and to county
and regulatory officials, and use of MERS sim-
plifies identifying the servicer for the loan.
MERS also reduces multiple recording fees,
which would otherwise be required for each
transfer.

As discussed in chapter 34 in this manual, there
has been substantial litigation regarding MERS
involving various issues, including whether
MERS can assign a deed of trust or conduct a
foreclosure. Based in part on the inclusion of a
book entry systemn within the definition of
“mortgagee” in the Texas Property Code, there
has been substantially less controversy in Texas
regarding MERS’s role. See Tex. Prop. Code

§ 51.0001(1), (4). However, there was a split
among federal district courts in Texas regarding
whether MERS has authority to transfer the
deed of trust and whether an assignment of the
deed of trust by MERS separate from the note
has any force and effect. The split was based
largely on language in McCarthy v. Bank of
America, N.A., No. 4:11-CV-356-A, 2011 WL
6754064 (N.D. Tex. Dec. 22, 2011). In McCar-
thy, the court denied a rule 12(b)(6) motion to
dismiss and held that MERS, as the mortgagee
of record and as the nominee of the lender, had
no authority to assign the deed of trust. The
court’s decision was based in part on the lan-
guage of the assignment from MERS to Bank of
America, N.A., which purported a transfer of
both the note and the security instrument to
Bank of America, N.A. even though MERS had
no interest in the note. McCarthy, 2011 WL
6754064, at *1-2. Other cases have held that
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where MERS is the nominee for the lender
named in the deed of trust, MERS has the power
of sale, which it can transfer to assigns. See
Odum v. Morigage Electronic Registration Sys-
tems, fnc., No. 4:12-cv-959, 2012 WL 2376071,
at *3 (5.D. Tex. Jun. 22, 2012); DeFranceschi v.
Wells Fargo Bank, N.4., 837 F. Supp. 2d 616,
623 (N.D. Tex. 2011); Richardson v. CitiMort-
gage, Inc., No. 6:10cv119, 2010 WL 4818556,
at *5 (E.D. Tex. Nov. 22, 2010). The Fifth Cir-
cuit Court of Appeals in Martins v. BAC Home
Loans Servicing, L.P, 722 F.3d 249, 255 (5th
Cir. 2013), rejected the “split-the-note” theory
and held that the party seeking to foreclose need
not possess the note itself, and where the deed of
trust named MERS as the beneficiary for the
originating lender and where the lien was
assigned by MERS to BAC, BAC was entitled
to foreclose. See also Casterline v. OneWest
Bank, F.5.B.,537F. App’x 314, 316-17 (5th Cir.
2013). Additionally, the court in Martin ruled
that because MERS qualifies as a mortgagee
under Texas Property Code section 51.0001(4),
the Property Code contemplates and permits
MERS to either grant a mortgage servicer the
authority to foreclose or to administer the fore-
closure itself. Martins, 722 F.3d at 255.

Although pursuant to the Texas Property Code
MERS, as a book entry system, is authorized to
conduct a foreclosure, MERS no longer con-
ducts foreclosures in MERS’s name. As of July
22,2011, MERS Rules of Membership require
MERS to execute an assignment of the deed of
trust from MERS to the note owner or servicer
before initiating a foreclosure, and as a result,
foreclosures are no longer conducted in MERS’s
name. See MERS System Rules of Membership,
Rule 8, § 1 (eff. Sept. 1, 2015), available at
www.mersinc.org/join-mers-docman/979
-mers-system-rules-final-1/file.

§ 6.3:6 Trustee

The Eighty-fourth Texas Legislature passed
House Bill 2063, which added Texas Property
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Code section 51.0076. See Acts 2015, 84th Leg.,
R.S., ch. 653, § 2 (H.B. 2063), eff. Sept. 1, 2015.
Section 51.0076 provides that the mandatory
notice of sale required by Property Code section
51.002(b) may also serve as the means to
appoint a substitute trustee. Under this new pro-
vision, if the notice of sale is signed by an attor-
ney or agent of the mortgagee or mortgage
servicer and contains the mandatory disclosure
found in section 51.0076(3), the notice may
serve as proof of the appointment of a substitute
trustee as of the date of the notice. See Tex.
Prop. Code § 51.0076.

A trustee is defined in the Texas Property Code
as “a person or persons authorized to exercise
the power of sale under the terms of the security
instrument in accordance with Section
51.0074.” Tex. Prop. Code § 51.0001(8). A
trustee may be any person or entity with the
legal capacity to serve as trustee. The Texas
Finance Code expressly authorizes a Texas bank
to serve as a trustee. See Tex. Fin. Code

§ 32.001(b)(3). The mortgagee may act as
trustee. Valley v. Patterson, 614 S,W.2d 867,
872 (Tex. Civ. App.—Corpus Christi, 1981, no
writ). There is no conflict of interest for the
mortgagee or its officers or attorneys to act as
the trustee. Tarrant Savings Ass'n v. Lucky
Homes, Inc., 390 S.W.2d 473, 475-76 (Tex.
1965); Donaldson v. Mansel, 615 S.W.2d 799,
802 (Tex. Civ. App.—Houston [1st Dist.] 1980,
writ ref’d n.r.e.); Heiner v. Homeland Realty
Co., 100 S.W.2d 793, 796 (Tex. Civ. App.—
Waco 1936, no writ).

Texas cases have held that the trustee becomes a
special agent for both the mortgagor and benefi-
ciary and must act with upmost fairness and
impartiality in conducting the foreclosure. Ham-
monds v. Holmes, 559 S.W.2d 345, 347 (Tex.
1977); First Federal Savings & Loan Ass’n v.
Sharp, 359 S.W.2d 902, 904 (Tex. 1962). A
trustee, however, “does not owe a fiduciary duty
to the mortgagor.” Stephenson v. LeBeouf, 16
S.W.3d 829, 837 (Tex. App.—Houston [14th
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Dist.] 2000, pet. denied). The duties of a trustee
are contained in Texas Property Code section
51.0074, which provides that one or more per-
sons may be authorized to exercise the power of
sale under the security instrument, and further
provides that the trustee may not be assigned a
duty under the security instrument other than to
exercise the power of sale in accordance with
the terms of the security instrument or held to
the obligations of a fiduciary of the mortgagor
or the mortgagee. Tex. Prop. Code § 51.0074,
Section 51.0074 applies only to a trustee under a
security instrument executed on or after June 15,
2007. The duties and obligations of a trustee
under deeds of trust executed before June 15,
2007, are governed by the law in effect immedi-
ately before that date and that law is continued
in effect for that purpose. See Acts 2007, 80th
Leg., R.S. ch. 903, § 5(c) (H.B. 2738), eff. June
15, 2007. Texas Property Code section 51.007,
which became effective on September 1, 1999,
provides that a trustee shall not be liable for any
good-faith error resulting from reliance on any
information in law or fact provided by the mort-
gagor or mortgagee or their respective attorney,
agent, or representative or other third party. See
Tex. Prop. Code § 51.007(f).

A substitute trustee is defined as “a person
appointed by the current mortgagee or mortgage
servicer under the terms of the security instru-
ment to exercise the power of sale” as substitute
for a previously designated trustee. See Tex.
Prop. Code § 51.0001(7). A substitute trustee
may be appointed by the mortgagee, the mort-
gage servicer, or an attorney authorized by the
mortgage servicer to appoint a substitute trustee,
Tex. Prop. Code § 51.0075(c), (d). Before the
September 1, 2005, effective date of subsection
51.0075(c) and (d), the power to appoint a sub-
stitute trustee in place of the trustee designated
in the deed of trust was required to be expressly
stated in the deed of trust, and the provisions in
the deed of trust for appointing the trustee were
strictly construed. See Johnson v. Koening, 353
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S.W.2d 478, 484 (Tex. Civ. App.—Austin 1962,
writ ref’d n.r.e.).

§ 6.3:7 Mortgage Servicer

Unless the mortgagee is also the mortgage ser-
vicer, the mortgage servicer is not identified or
named in the deed of trust. See Tex. Prop. Code
§ 51.0001(3). A mortgage servicer is the last
person to whom a mortgagor has been instructed
by the current mortgagee to send payments for
the debt secured by a security instrument, and a
mortgagee may be the mortgage servicer. Tex.
Prop. Code § 51.0001(3). Texas Property Code
section 51.0025 provides that a mortgage ser-
vicer may administer the foreclosure of the
property pursuant to section 51.002 on behalf of
the mortgagee if the mortgage servicer and
mortgagee have entered into an agreement
granting the current mortgage servicer authority
to service the mortgage and the notices required
by section 51.002(b) disclose that the mortgage
servicer is representing the mortgagee under a
servicing agreement with the mortgagee, the
name of the mortgagee, and the address of the
mortgagee or the address of the mortgage ser-
vicer if there is an agreement granting the mort-
gage servicer the authority to service the
mortgage. Tex. Prop. Code § 51.0025.

§ 6.3:8 Relationship between

Mortgagor and Mortgagee

Although sometimes referred to as a relationship
of trust, the relationship between a mortgagor
and mortgagee is not a fiduciary relationship.
Lovell v. Western National Life Insurance Co.,
754 S.W.2d 298, 303 (Tex. App.—Amarillo
1988, writ denied). In addition, the relationship
between a lender and borrower or mortgagor
and mortgagee does not involve a duty of good
faith and fair dealing. English v. Fischer, 660
8S.W.2d 521, 522 (Tex. 1983); Poweli v. Stacy,
117 S.W.3d 70, 74 (Tex. App.-—Fort Worth
2003, no pet.).
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§ 64 Effect of Recording Deed of
Trust

A properly recorded deed of trust is notice to all
persons of the existence of the deed of trust.
Tex. Prop. Code § 13.002(1). When a deed of
trust is recorded in the county where the land is
located, all the world is charged with notice of
the deed of trust. First Savings & Loan Ass'nv.
Avila, 538 S.W.2d 846, 849 (Tex. Civ. App.—EI
Paso 1976, writ ref’d n.r.e.). A properly exe-
cuted, acknowledged, and recorded instrument
“is notice to any and all subsequent purchasers
and creditors of its existence and of the rights
which it secures, and any person dealing with
said property contrary to said instrument does so
at his peril.” Potka v. Potka, 205 S.W.2d 51, 53
(Tex. Civ. App.—Waco 1947, writ ref’d n.r.e.);
see also Smith v. Morris & Co., 694 S.W.2d 37,
39 (Tex. App.—Corpus Christi 1985, writ ref’d
n.r.e.). A deed of trust should be recorded imme-
diately following the closing of the loan or as
soon as it is discovered that the deed of trust is
unrecorded.

§ 6.4:1 Enforceability of Unrecorded

Deed of Trust

A deed of trust or mortgage that has not been
acknowledged, sworn to, and filed for record as
required by law is void as to a creditor or to a
subsequent purchaser for valuable consider-
ation who does not have notice of the deed of
trust or mortgage. See Tex. Prop. Code

§ 13.001(a). However, the unrecorded deed of
trust or mortgage is binding on the parties to the
instrument, their heirs, and any subsequent pur-
chaser who does not pay valuable consideration
or who has actual or constructive notice of the
instrument. Tex. Prop. Code § 13.001(b); Den-
son v. First Bank & Trust of Cleveland, 728
S.W.2d 876, 877 (Tex. App.—Beaumont 1987,
no writ); Fitzgerald v. LeGrande, 187 S.W.2d
155, 158-59 (Tex. Civ. App.—El Paso 1945, no
writ). A party has actual notice when the party
has knowledge of the unrecorded claim. Hamp-
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shire v. Greeves, 130 S.W. 665, 668 (Tex. Civ.
App.—Galveston 1910), aff'd, 143 S.W. 147
(Tex. 1912);, Masterson v. Harris, 83 S.W. 428,
429 (Tex. Civ. App.—Galveston 1904, no writ).
Although constructive notice typically arises
when an instrument is of record, notice can also
be implied if the parties are aware of certain
facts that would cause a reasonably prudent pet-
son to inquire further into those facts. Smith v
Morris & Co., 694 S.W.2d 37, 39 (Tex. App.—
Corpus Christi 1985, writ ref’d n.r.¢.); Wessels v.
Rio Bravo Oil Co., 250 S.W.2d 668, 670 (Tex.
Civ. App.—Eastland 1952, writ denied); O 'Fer-
ral v. Coolidge, 225 S.W.2d 582, 584 (Tex. Civ.
App.—Texarkana 1950}, aff"d, 228 S.W.2d 146
(Tex. 1950). An implied duty arises if a third
party is in possession of the property, and when
the duty arises, the purchaser is charged with
notice of all of the occupant’s claims that the
purchaser might reasonably have discovered
upon proper inquiry. Madison v. Gordon, 39
S.W.3d 604, 606 (Tex. 2001).

§ 6.4:2 Filing of Previously

Unrecorded Deed of Trust

The unrecorded deed of trust should be recorded
in the county where the property is located as
soon as possible after discovering that the deed
of trust is not of record. Doing so will cut off the
possibility of subsequent creditors or purchasers
acquiring an interest in the property without
notice of the deed of trust. Tex. Prop. Code

§ 13.002. As to instruments erroneously
recorded in a county other than the county
where the property is located, Texas Property
Code section 13.003 provides that the original or
a certified copy of a deed of trust or mortgage
relating to land that has been recorded in a
county other than the county where the land is
located is valid as to a creditor or subsequent
purchaser acquiring his interest after the mort-
gage or deed of trust is recorded in the county in
which the land is located. See Tex. Prop. Code
§ 13.003.
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§6.5 Contract Rights Restricted
by Statute

Texas Property Code section 51.002 establishes
the minimum requirements for a nonjudicial
foreclosure of real property under the power of
sale conferred by a deed of trust or other con-
tract lien. See Tex. Prop. Code § 51.002. In the
event that a provision in the deed of trust con-
flicts with the provisions in section 51.002, the
provisions in section 51.002 control. See Wylie v.
Hays, 263 S.W. 563 (Tex. Comm’n App. 1924,
judgm’t adopted). The deed of trust can estab-
lish additional requirements for foreclosure, and
if such requirements for foreclosure are estab-
lished, those requirements must also be satisfied
for there to be an effective foreclosure sale. Har-
wath v. Hudson, 654 S.W.2d 851, 854 (Tex.
App.—Dallas 1983, writ ref’d n.r.e.); see also
Faine v. Wilson, 192 S.W.2d 456 (Tex. Civ.
App.—Galveston 1946, no writ).

§ 6.6 Identifying Secured
Collateral

Before writing the first demand letter or notice
of intent to accelerate, the types of collateral
securing the obligation should be identified.
Any type of property that may be sold or con-
veyed or that may pass by descent may be mort-
gaged to secure an obligation. See Bellah v. First
National Bank of Hereford, 478 S.W.2d 636,
638 (Tex. Civ. App.—Amarillo 1972, writ ref’d
n.r.e.). Many deeds of trust include only the real
property, but other deeds of trust use separate
definitions to identify the different types of col-
lateral that comprise the mortgaged property.

§ 6.6:1 Real Property

Unless the description of the mortgagor’s estate
in the land is expressly limited by the language
of the deed of trust, the deed of trust will cover
the mortgagor’s entire estate in and to the mort-
gaged real property. Reeves v. Towery, 621
S.w.2d 209, 212 (Tex. Civ. App.—Corpus
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Christi 1981, writ ref’d n.r.e.); Jasper State
Bank v. Goodrich, 107 S.W.2d 600, 602 (Tex.
Civ. App.—Beaumont 1937, writ dism’d). The
real property is often identified by a metes-and-
bounds description or, where there is an
approved plat, by 1ot number, block number, and
plat name, and the description is often either
stated within the deed of trust or attached as an
exhibit. Some deeds of trust refer to the descrip-
tion to identify the mortgaged real property but
include within the definition of “real property”
or “property” all rights, title, interest, and privi-
leges in and to such property, all streets, road-
ways, alleys, easements, rights of way, licenses,
rights of ingress and egress, parking rights, pub-
lic places, any strips or gores of real property
between such real property and abutting or adja-
cent properties, and all reversions and remain-
ders in or to such property. Since the loan was
originally made, the description of the mort-
gaged property may have changed through plat-
ting, replatting, partial release of liens, or
condominium declaration. Failure to verify the
description may result in a clouding of the title,
inadequately advertising the sale, or foreclosing
on more or less property than the actual mort-

gaged property.

In Stribling v. Millican DPC Partners, LP, 458
S.W.3d 17, 22 (Tex. 2015), the Texas Supreme
Court held that when the metes-and-bounds
description in a deed conflicts with another,
more general description in the deed, the metes-
and-bounds description confrols. It would seem
safe to assume that the same rule of construction
will apply to the deed of trust.

§ 6.6:2 Improvements

An improvement to real property generally
includes anything that permanently enhances the
value of the real property. See Kraisch v. Allied
Signal, Inc., 837 S.W.2d 679, 680 (Tex. App.—
Corpus Christi 1992, no writ). The term
improvement covers a broader range of items
than does the term fixture. Dubin v. Carrier
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Corp., 731 S.W.2d 651, 653 (Tex. App.—Hous-
ton [1st Dist.] 1987, no writ). Items which have
been held under Texas law to be improvements
include buildings (Producers Lumber & Supply
Co. v. Olney Building Co., 333 S\W.2d 619, 624
(Tex. Civ. App.—San Antonio 1960, writ ref’d
n.r.e.)); a house (Dennis v. Dennis, 256 S.W.2d
964, 966 (Tex. Civ. App.—Amarillo 1952, no
writ)); fences (Jarrell v. Boedeker, 146 S.W.2d
293, 295 (Tex. Civ. App.—Fort Worth 1940, no
writ)); oil wells (Jerkins v. Pure Qil Co., 53
S.W.2d 497, 503 (Tex. Civ. App.—Dallas 1932,
no writ}); and storage tanks (Big West Oil Co. v
Wilborn Bros. Co., 836 S.W.2d 800, 803 (Tex.
App.—Amarillo 1992, no writ)). Deeds of trust
often expressly include all improvements and
list all buildings, structures, additions, alter-
ations, betterments, and appurtenances in, on,
situated, placed, or constructed on the real prop-
erty or any portion thereof. A description of the
land without reference to improvements is prob-
ably sufficient to convey the improvements
based on the general rules that deeds are con-
strued to convey to the grantee the greatest
estate possible and that a deed that does not
except or reserve interests owned by the grantor
conveys the grantor’s entire interest, but the bet-
ter practice is to include the term improvements
and to identify types of improvements included
within the grant. See Reeves v. Towery, 621
S.W.2d 209, 212 (Tex. Civ. App.—Corpus
Christi 1981, writ ref’d n.r.e.) (citing Waters v.
Eilis, 312 S.W.2d 231, 234 (1958)).

§ 6.6:3 Fixtures

Fixtures are items of property that are personal
in nature but that have been annexed to the
realty so as to become part of the real estate.
Gawerc v. Montgomery County, 47 S.W.3d 840
842 (Tex. App.—Beaumont 2001, pet. denied);
Houston Building Service, Inc. v. American
General Fire & Casualty Co., 799 S.W.2d 308,
311 (Tex. App.—Houston [14th Dist.] 1990,
writ denied). Generally the term fixtures
includes all chattels or structures attached to the

?
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real property that cannot be removed without
materially damaging the real property. Cam-
mack the Cook, L.L.C. v. Eastburn, 296 $.W.3d
884, 892 (Tex. App.—Texarkana 2009, pet.
denied); WH.V, Inc. v. Associates Housing
Finance, LLC, 43 S.W.3d 83, 88 (Tex. App.—
Dallas 2000, pet. denied). A three-part test has
been developed to determine whether an item of
personal property has become a fixture: (1) Did
the person who annexed the chattel to the realty
intend it to become a fixture? (2) Was the mode
and sufficiency of annexation adequate to attach
the chattel to the realty? and (3) Has the chattel
been adapted to the use of the realty? Logan v.
Mullis, 686 S.W.2d 605, 607 (Tex. 1985); Har-
ris County Flood Control District v. Roberts,
252 S.W.3d 667, 670 (Tex. App.—Houston
[14th Dist.} 2008, no pet.). Absent evidence to
the contrary, an owner who affixes improve-
ments onto land is assumed to have intended for
such improvements to become fixtures. McDan-
iel v. Pettigrew, 536 S.W.2d 611, 615 (Tex. Civ.
App.—Dallas 1976, writ ref’d n.r.e.); Clark v.
Clark, 107 S.W.2d 421, 424 (Tex. Civ. App.—
Texarkana 1963, no writ). If there was an intent
that the improvement be temporary in nature,
however, such an improvement will not be
deemed a fixture. O Neill v. Quilter, 234 S.W.
528, 529 (Tex. 1921). The term fixfures is
defined in Texas Business and Commerce Code
section 9.102(a)(41) as “goods that have become
so related to particular real property that an
interest in them arises under the real property
law of the state in which the real property is situ-
ated.” Tex. Bus. & Com. Code § 9.102(a)(41). A
creditor with a secured interest in fixtures can
perfect its lien by either filing a financing state-
ment with the Texas secretary of state or record-
ing the financing statement as a fixture filing in
the real property records in the county in which
the real property is located. See Tex. Bus. &
Com. Code § 9.501. In most instances, the
recording of a deed of trust will be sufficient to
constitute a fixture filing by the beneficiary pro-
vided that the deed of trust expressly refers to
fixtures or describes the fixtures covered, pro-
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vides the name of the debtor, provides the name
of the secured party or representative of the
secured party, indicates that it is to be filed for
record in the real property records, and provides
a description of the real property to which the
fixtures are related. See Tex, Bus. & Com. Code
§ 9.502. When a deed of trust covers both realty
and personalty, the beneficiary has the option of
pursuing the foreclosure both under the real
estate foreclosure procedures or pursuing only
the personal property under the provisions of the
Texas Uniform Commercial Code. See Tex.
Bus. & Com. Code § 9.604(a); Van Brunt v.
BancTexas Quorum, N.A., 804 S W.2d 117 (Tex.
App.—Dallas 1989, no writ).

§ 6.6:4 Appurtenances

An appurtenance means a real property interest
that is annexed to, instant to, or necessarily con-
nected with the use and enjoyment of a tract of
real property. Black’s Law Dictionary, 118 (9th
ed. 2009). “Appurtenance” includes improve-
ments and easements. See Angelo v. Biscant, 44
S.W.2d 524, 526 (Tex. 1969); Pine v. Gibraftar
Savings Ass’n, 519 S W.2d 238, 241 (Tex. Civ.
App.—Houston [14th Dist.] 1974, writ ref’d
n.r.e.). Under common law, the conveyance of a
tract of real property includes appurtenances
unless the deed provides otherwise. Pollock v.
Lowry, 345 S.W.2d 587, 590 (Tex. Civ. App.—
San Antonio 1961, writ ref’d n.r.e.).

§ 6.6:5 Water Rights

Water rights are included as part of the mort-
gaged property if the deed of trust does not
expressly reserve or except water rights, Gra-
ham v. Kuzmich, 876 S.W.2d 446, 449 (Tex.
App.—Corpus Christi 1994, no writ). The obli-
gation of a municipal utility district to lease and
later purchase water, sanitary sewer, and drain-
age facilities installed by the mortgagor has
been held to be an appurtenance passing at a
foreclosure sale. See Olmos v. Pecan Grove
Municipal Utility District, 857 S.W.2d 734,
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738-39 (Tex. App.—Houston [ 14th Dist.] 1993,
no writ).

§ 6.6:6 Manufactured Homes

AA manufactured home is personal property
except as provided by Texas Property Code sec-
tion 2.001(b). Tex. Prop. Code § 2.001(a). Texas
Property Code section 2.001(b) provides that a
manufactured home is real property if (1) the
statement of ownership and location for the
home issued under Texas Occupations Code
section 1201.207 reflects that the owner has
elected to treat the home as real property and (2)
a certified copy of the statement of ownership
and location has been filed in the real property
records in the county in which the manufactured
home is located. Tex. Prop. Code § 2.001(b).
Texas Property Code chapter 63 addresses man-
ufactured home liens arising out of the purchase
of a manufactured home and includes sections
regarding the conversion of the lien from a per-
sonal property lien to a real property lien, the
refinancing of the lien, and the conversion of the
lien from a personal property lien to a real prop-
erty lien for the debt for new improvements to
the property. See Tex. Prop. Code ch. 63. When
a manufactured home converts to real property
as provided by Texas Property Code section
2.001(b), the lien on the property is converted to
a purchase money lien on the real property by
operation of law and exists independent of any
existing lien on the real property to which the
home is permanently attached. Tex. Prop. Code
§ 63.003. A person who provides funds to refi-
nance the lien secured by a manufactured home
is subrogated to the lien position of the previous
lienholder. Tex. Prop. Code § 63.004(a). A lien
that converts to a purchase money lien on real
property pursuant to Texas Property Code sec-
tion 63.003 or a lien for the debt for new
improvements thereon under section 63,005
may be refinanced with another lien on the real
property to which the manufactured home is
permanently attached as provided by section
2.001. Tex. Prop. Code § 63.004(c). See gener-
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ally chapter 29 in this manual concerning the
enforcement of liens against manufactured
housing units.

A manufactured home becomes a new improve-
ment to the homestead of a family or single
adult person upon the filing of a certificate of
attachment as provided in Occupations Code
chapter 1201. Thereafter, if the debt for the
manufactured home was contracted for in writ-
ing, that debt is considered to be for working
materials used in constructing new improve-
ments thereon and constitutes a valid lien on the
homestead when the certificate of attachment is
filed in the real property records in the county
where the land is located. Tex. Prop. Code

§ 63.005(a). When the manufactured home con-
verts to real property as provided for in Texas
Property Code section 2.001, the lien on the
property exists independently of any existing
lien on the real property to which the home is
permanently attached. Tex. Prop. Code

§ 63.005(b). If the manufactured home is per-
sonal property, chapter 9 of the Texas Business
and Commerce Code governs foreclosure of the
security interest, and if the manufactured home
is part of the real property, Texas Property Code
section 51.002 applies.

The titling of ownership and recordation of liens
on manufactured homes is governed by Texas
Occupations Code chapter 1201 and the regula-
tions and procedures of the Texas Department of
Housing Community Affairs (TDHCA). See
Tex. Occ. Code §§ 1201.001-.611. The Manu-
factured Housing Division (MHD) of the
TDHCA maintains and issues records for all
manufactured homes, indicating whom the state
of Texas recognizes as the owner, where the
home is recognized as being located and
installed, whether the owner has elected to treat
it as real property, and any liens recorded
against the home that is being treated as per-

sonal property.

&2 STATE BAR QF TEXAS

§ 6.6

The official record detailing ownership of the
manufactured home is called a statement of
ownership and location (SOL). See Tex. Occ.
Code §§ 1201.003(30), 1201.205. If the owner
desires to elect for the home to be real property,
a certified copy of the SOL reflecting the elec-
tion and description of the land on which the
home is located must be issued by the TDHCA
and filed in the real property records of the
county in which the fand is located. Tex. Prop.
Code § 2.001(b). Texas Finance Code chapter
347 provides specific provisions applicable to
debt collection and foreclosures for credit sales
and consumer loans for the purchase of manu-
factured homes. See chapter 29 for further dis-
cussion of documenting title ownership of
manufactured homes, the conversion of manu-
factured homes from personal property to realty,
and the procedures for foreclosing on manufac-
tured homes.

The Texas Finance Code provides that regula-
tions of the federal Office of Thrift Supervision
(OTS) relating to the disclosures required to
repossess, foreclose, or accelerate a loan are
applicable to any actions to repossess, foreclose,
or accelerate payment of the entire outstanding
balance of an obligation secured by a manufac-
tured home, except in the case of abandonment,
voluntary surrender, or other extreme circum-
stances. See Tex. Fin. Code § 347.356. The OTS
regulations are found at 12 C.F.R. § 590.4(h).
These regulations, which are otherwise applica-
ble to only “federally related loans,” are made
applicable by the Texas Finance Code to all per-
sons who have extended credit that is secured by
a manufactured home.

The OTS regulations require, except in the case
of abandonment or other extreme circumstances,
that no action be taken to repossess, foreclose,
or accelerate a manufactured housing loan until
thirty days after the creditor sends a notice of
default and a right to cure to the debtor in the
form promulgated in subsection (h)(2) of 12
C.FR. § 590.4. The notice must be sent by regis-
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tered or certified mail, with return receipt
requested. 12 C.F.R. § 590.4(h)(1). In the case
of a default on periodic payments, the sum
stated as being required to cure may include
only the past-due payments, plus any applicable
late or deferral charges. 12 C.E.R. § 590.4(h){(1).
Section 590.4(h)(2) provides the form of the
notice. The notice must include the nature of the
default, the action the debtor must take to cure
the defauit, the creditor’s intended actions upon
failure of the debtor to cure the default, and the
debtor’s right to redeem under state law, as
applicable. See 12 C.FR. § 590.4(h)(2).
Although the OTS regulations except from the
federal notice situations involving abandon-
ment, an abandonment does not eliminate the
notices required by Texas Business and Com-
merce Code section 9.611. See Al Valley Accep-
tance Co. v. Durfey, 800 S.W.2d 672, 675 (Tex.
App.—Aaustin 1990, writ denied) (holding that
abandonment or voluntary repossession does not
constitute a waiver by debtor of debtor’s right to
notice of repossession and intent to sale as
required by Texas Business and Commerce
Code). If the debtor cures the default within
thirty days of the postmarked date of the notice
and subsequently defaults a second time, the
creditor is again required to give the notice. 12
C.FR. § 590.4(h)(1). However, a debtor is not
entitled to be notified more than twice in any
one-year period. 12 C.F.R. § 590.4(h)(1).

Texas Finance Code sections 347.351 through
347.355 provide the requirements for the accel-
eration of maturity; the charging and collection
of out-of-pocket expenses incurred in connec-
tion with the repossession or foreclosure, stor-
age, and resale of the manufactured home; the
application of insurance and tax escrow
accounts; a postacceleration interest rate; and
the prior right of the first recorded perfected
security interest holder to repossess the manu-
factured home. See Tex. Fin. Code §§ 347.351—
.355. Texas Finance Code section 347.307 pro-
vides that the credit document may provide for
the payment of reasonable attorney’s fees, court
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costs and disbursements, and the charge and col-
lection of actual and reasonable out-of-pocket
expenses incurred in connection with the repos-
session of the manufactured home that secures
the payment of the credit transaction or foreclo-
sure of the lien on the manufactured home,
including the storing, reconditioning, and resell-
ing of the manufactured home, subject to the
standards of good faith and commercial reason-
ableness as set by the Business and Commerce
Code. Tex. Fin. Code § 347.307.

If the manufactured home has been affixed to
the real property, the creditor after the thirty-day
right to cure notice may repossess the manufac-
tured home from the real property in accordance
with the applicable provisions of the Texas
Business and Commerce Code as if the manu-
factured home were personal property. Tex. Fin.
Code § 347.355(b); see also Moore v. General
Electric Capital Corp., No. 01-96-01252-CU,
1999 WL 82621 (Tex. App.—Houston [1st
Dist.] Feb. 4, 1999, no pet.) (not designated for
publication). After repossession, the creditor is
still subject to all the creditor’s obligations
under chapter 9 of the Texas Business and Com-
merce Code.

Following foreclosure, title and the name of the
foreclosure purchaser is obtained by filing with
the TDHCA an application of a statement of
ownership and location, Form B (Release of
Lien or Foreclosure of Lien) (see Block 3, “For
Foreclosure of Lien™) and Form T (Notice of
Installation), if the manufactured home has been
moved and installed at a new location. See Tex.
Occ. Code § 1201.212(b). The forms may be
downloaded from the TDHCA Web site at
www.tdhca.state.tx.us/mh/ownership
-location.htm.

See the Web site of the Texas Department of
Housing Community Affairs—Manufactured
Housing Division (www.tdhca.state.tx.us/mh/
index.htm) or call (800) 500-7074 for current
forms and information. Also, for further discus-
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sion of this topic, see 51 Tex. Jur. 3d, Manufac-
tured Housing and Mobile Homes §§ 135-136
(2004).

§ 6.6:7 Crops, Crop Rent, and Farm

Tenants

The purchaser at foreclosure will take title to
crops and crop rent only if there has not been an
actual or constructive severance of the crops and
the rent from the land. The severance may be
created by harvest, sale, assignment, or mort-
gage. A lease of the land creates a severance of
the crops under the proper circumstances. The
severance may be subsequent in time to the
mortgage and without actual or constructive
notice to the mortgagee. Furthermore, a tenant
of the mortgagor may also have rights in the
crops that will survive the foreclosure, notwith-
standing the fact that the tenant’s lease is junior
to the deed of trust.

Crops: Texas case law is well settled that
crops produced by annual cultivation, whether
growing or matured, are distinct in nature from
the land on which they are cultivated and that
title to the crops may reside in a person other
than the owner of the land. However, unless the
deed of trust specifically covers crops, the crops
will pass with the land at a foreclosure sale only
if they have not been actually or constructively
severed from the land before the foreclosure
sale. See Greenland v. Pryor, 360 S.W.2d 423,
425 (Tex. Civ. App.—San Antonio 1962, no
writ); Gulf Stream Realty Co. v. Monte Alto Cit-
rus Ass'n, 253 S.W.2d 933, 936 (Tex. Civ.
App.—San Antonio 1952, writ ref’d); Dodson v.
Beaty, 144 S.W.2d 609, 611 (Tex. Civ. App.—
Dallas 1940, writ dism’d, judgm’t cor.). The
severance may be by harvesting or construc-
tively by assignment or mortgage. Willis v.
Moore, 59 Tex. 628 (1883); Gulfstream Realty
Co.,253 S.W.2d at 936; Dodson, 144 S W.2d at
611. There is some authority that even crops not
yet planted may be severed by sale or mortgage.
See Sanger Bros. v. Hunsucker, 212 S.W. 514,
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516 (Tex. Civ. App.—Fort Worth 1919, no
writ). There is also authority that an executory
contract of sale, which provides that title to
crops shall not pass until they are “picked and
prepared for delivery” is not sufficient to create
a severance with the crops from the land, and the
crops shall pass to the purchaser at foreclosure.
See Gulfstream Realty Co., 253 S W.2d at 936.

Crop Rent: The same reasoning is applied to
crop rent due to the mortgagor under a lease.
The rent passes to the purchaser at foreclosure
only if there has not been a previous assignment
of the rent. Dodson, 144 S.W.2d at 611; Stan-
dridge v. Vines, 81 S.W.2d at 289, 290 (Tex.
Civ. App.—Eastland 1935, no writ); Hunsucker,
212 S.W. at 515. In Standridge, the court stated
the following:

It is immaterial that no constructive
notice may be given at the sale, mort-
gage, assignment, etc. Where not
interdicted by the statute of frauds,
the evidence thereof'is not required to
be in writing. It necessarily follows
that the purchaser at the foreclosure
sale is charged with knowledge of a
law that he gets no title to growing
crops and rents if there has been a
severance. In other words, a pur-
chaser is under the obligation to
ascertain if there has been a sever-
ance and only takes title to the crops
and rents if there has been none.

Standridge, 81 S.W.2d at 290.

Crop allotments under the Agricultural Adjust-
ment Act, 7 11.S.C. §§ 1281-1393, which are
assigned as an annual allotment and under
which farmers are allowed to grow an annual
quota of crops, runs with the land, and unless the
allotment is reserved when the lien against the
property is granted, the allotment is subject to
the lien under the deed of trust and passes to the
purchaser who acquires the property at the fore-
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closure of the lien. See Lindsey v. FDIC, 960
F.2d 567, 571 (5th Cir. 1992).

Rights of Farm Tenants: The distinction
between crops and the land is the basis for the
common law doctrine of emblements, an equita-
ble doctrine protecting leases of farm land. The
doctrine of emblements is a common law right
of the tenant whose lease of uncertain duration
has been terminated without his fault and with-
out previous knowledge on his part, to enter on
the lease premises to cultivate, harvest, and
remove the crops planted by him before termi-
nation of the lease. Dinwiddie v Jordan, 228
S.W. 126, 127 (Tex. Comm’n App. 1921, jugm’t
adopted); see also Miller v. Gray, 149 S.W.2d
582, 583 (Tex. 1941). In Dinwiddie, the court
held that the three elements of emblement—(1)
existence of a tenancy of uncertain duration, {2)
the termination of the tenancy by the act of the
lessor, and (3) the planting of the crop by the
tenant during his period of legal occupancy
without notice—were satisfied by (1) a five-year
lease subject to earlier termination under certain
specified conditions, (2) a default by the lessor
leading to the foreclosure of the lessor’s mort-
gage, and (3) the tenant’s planting of the crops
before the tenant received notice of the pending
foreclosure sale. The court in Dinwiddie stated
that the tenant not only retained title to the crop
but also had a right of entry onto the land to cul-
tivate the crop until maturity and harvest. Din-
widdie, 228 S.W. at 127, The court further
quoted with approval a decision of the Supreme
Court 0of Nebraska stating that while the tenant’s
right was a right of ingress and egress and not of
possession of the land, the tenant had a cause of
action for any interference by the owner of the
land with his right of entry. Dinwiddie, 228 S.W.
at 128. The doctrine of emblements does not
apply when a lease of certain duration expires,
and thus the lessee is not entitled to crops
planted so late in the lease term that they do not
and cannot mature before expiration of the lease.
Miller, 149 S.W.2d at 583; Beken v. Eistner, 503
§.W.2d 408, 410 (Tex. Civ. App.—Houston
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[14th Dist.] 1973, no writ). In Beken, however,
the court drew an exception to this rule by stat-
ing that a lessee is entitled to the crop if the evi-
dence shows the lessor knew the crop could not
mature during the term of the lease and still con-
sented to or acquiesced in the planning and cul-
tivating of the crop. Beken, 503 S.W.2d at 410.
At least one court has noted the possibility of the
doctrine of emblements providing a tenant with
a right of reentry for purposes of removing and
harvesting crops after a foreclosure sale. Wooton
v Bishop, 257 S.W. 930, 931 (Tex. Civ. App.—
Amarillo 1923, writ ref*d).

§ 6.6:8 USDA Insured Farm and

Ranch Property

Federal Loan Programs: Various agencies
of the United States Department of Agriculture
(USDA) make, guarantee, or service farm and
ranch loans. In Texas, for example, the Farm
Credit System accounts for approximately 30
pereent of all farm and ranch lending in Texas.
A farm or ranch loan that is originated, guaran-
teed, or serviced under these federal programs
cannot simply be foreclosed on default by the
borrower. Instead, the applicable federal law
provides the borrower with significantly greater
rights than under Texas foreclosure law, and the
borrower’s rights under federal law must be
exhausted before the defaulted loan can be
referred to the Office of the General Counsel of
the USDA for foreclosure.

Loans originated or serviced under the USDA’s
Farm Service Agency (FSA) are governed by
the regulations at 7 C.F.R. pts. 765 and 766 and
FSA Handbook 5-FLP, Direcr Loarn Servicing—
Special and Inventory Property Management.
Because numerous other agencies under the
USDA make, guarantee, or service loans under a
variety of federal programs, however, itcanbe a
very difficult process to determine the exact pro-
visions of the federal statutes and regulations
applicable to the loan in question.

© STATE BAR OF TEXAS




The Deed of Trust

Borrower’s Rights: Certain statutes or regu-
lations are generally applicable to these federal
loan programs. The “borrower’s rights” provi-
sions set forth at 12 U.S.C. §§ 2199-2202e and
particularly 7 C.F.R. pt. 766, subpt. C, apps. A—
C, are applicable to agricultural loans serviced
under the various federal programs. In addition,
the debt settlement policies and procedures
found at 7 C.E.R. §§ 792.1-.22 generally apply
to all collection efforts involving agricultural
loans.

In situations involving the collection of a dis-
tressed loan made under the Farm Credit Sys-
tem, the regulations at 7 C.F.R. pt. 766 require
that, before any foreclosure action may be initi-
ated, the borrower must be given written notice
of all the options available to the borrower to
restructure or modify the loan.

Additional information is available from the
Web sites of the Farm Credit Administration at
www.fca.gov and the Farm Service Agency at
www.fsa.usda.gov. See also chapter 32 in this
manual for a fuller discussion of USDA farm
and ranch loan foreclosures.

§ 6.6:9 Personal Property

The deed of trust may extend to personalty,
including removable items, and it is not uncom-
mon for a deed of trust to include furniture, fur-
nishings, equipment, machinery, goods, general
intangibles, insurance proceeds, accounts, con-
tract and subcontract rights, trademarks, trade
names, rights, architectural works, and other
chattel paper. The Texas Real Estate Forms
Manual in clause 22-9-10 contains suggested
language for inclusion in the deed of trust for the
creation of the lien on such mixed collateral.
The first part of clause 22-9-10 provides—

In addition to creating a deed-of-trust
lien on all the real and other property
described above, Grantor also grants
to Lender a security interest in all of
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the above-described personal prop-
erty pursuant to and to the extent per-
mitted by the Texas Uniform
Commercial Code,

1 State Bar of Tex., Texas Real Estate Forms
Manual, ch. 22, form 22-9, clause 22-9-10 (2d
ed. 2011). If personal property is included, the
owner may proceed against the personal prop-
erty under the personal property foreclosure pro-
visions of article 9 as if there is no real property
involved, or the lender may elect to foreclose on
both the real property and personal property pur-
suant to Texas Property Code section 51.002.
See Tex. Bus. & Com. Code § 9.604(a); Tex.
Prop. Code § 51.002. Comment 2 to Texas Busi-
ness and Commerce Code section 9.604 pro-
vides—

In the interest of simplicity, speed
and economy, subsection (a), like
former Section 9-501(4), permits (but
does not require) the secured party to
proceed as to both real and personal
property in accordance with its rights
and remedies with respect to the real
property. Subsection (a) also makes
clear that a secured party who exer-
cises rights under Part 6 with respect
to personal property does not preju-
dice any rights under real property
law.

Tex. Bus. & Com. Code § 9.604 cmt, 2.

The election between real property and personal
property foreclosure procedures is set out in the
second part of clause 22-9-10 in the form of
deed of trust in the Texas Real Estate Forms
Manual, which provides: “In the event of a fore-
closure sale under the deed of trust, Grantor
agrees that all the Property may be sold as a
whole at Lender’s option and that the Property
need not be present at the place of sale.” 1 State
Bar of Tex., Texas Real Estate Forms Moanual,
ch. 22, form 22-9, clause 22-9-10 (2d ed. 2011).
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In Van Brunt v. BancTexas Quorum, N.A., 804
S.W.2d 117, 127 (Tex. App.—Dallas 1990, no
writ), the court relied on former Texas Business
and Commerce Code section 9.501(d) to justify
not extending the rule announced in Tanenbaum
v. Economics Laboratory, 628 S.W.2d 769 (Tex.
1982), eliminating deficiencies after a defective
personal property sale to bar a subsequent real
property foreclosure or suit for deficiency after
the subsequent real property foreclosure sale.
“We hold that any defect in [lender’s] foreclo-
sure under the Code has no effect on its rights
under the real property mortgage, including its
right to seek a deficiency.” Van Brunt, 804
S.W.2d at 129-30. The defect in Van Brunt was
the failure of the lender to renotify the debtor
that the lender would sell the collateral at a pri-
vate sale after the lender held a public sale but
rejected the highest bid and later sold to the
highest bidder at the private sale for a higher
price. Additionally, the debt in Van Brunt was a
series of notes each guaranteed by a guarantor
and secured by separate security agreements
granting a security interest in accounts, inven-
tory, and equipment to secure all indebtedness
of the borrower to the lender. One of the bor-
rower’s notes expressly stated that it was
secured by a deed of trust but did not refer to
any of the security agreements.

The Tanenbaum rule was overturned in noncon-
sumer personal property foreclosure cases by
the Texas legislature’s adoption of revised chap-
ter 9 of the Uniform Commercial Code. Texas
Business and Commerce Code section 9.626
provides that in a nonconsumer transaction, a
secured party need not prove compliance with
the provisions of subchapter F, sections
6.601through 9.628, relating to collection,
enforcement, disposition, or acceptance, uniess
the debtor or secondary obligor places the
secured party’s compliance in issue. Tex. Bus. &
Com. Code § 9.626(a)(1). If the secured party’s
compliance is placed in issue, the secured party
has the burden of establishing that the collec-
tion, enforcement, disposition, or acceptance
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was conducted in accordance with subchapter F,
Tex. Bus. & Com. Code § 9.626(a)(2). Except as
otherwise provided in section 9.628, if the
secured party fails to prove that the collection,
enforcement, disposition, or acceptance was
conducted in accordance with the provisions of
subchapter F, the liability of the debtor or sec-
ondary obligor for deficiency is limited to an
amount by which the sum of the secured obliga-
tion, expenses, and attorney’s fees exceeds the
greater of (1) the proceeds of the collection,
enforcement, disposition, or acceptance or (2)
the amount of the proceeds that would have
been realized had the noncomplying secured
party proceeded in accordance with the provi-
sions of subchapter F. Tex. Bus. & Com. Code
§ 9.626(a)(3). For this purpose, the amount of
proceeds that would have been realized is
deemed equal to the sum of the secured obliga-
tion, expenses, and attorney’s fees unless the
secured party establishes that the amount is less
than that sum. Tex. Bus. & Com. Code

§ 9.626(a)(4). If a deficiency or surplus is calcu-
lated under section 9.615(f), the debtor or obli-
gor has the burden of establishing that the
amount of proceeds of the disposition is signifi-
cantly below the range of prices that a comply-
ing disposition to a person other than the
secured party, a person related to the secured
party, or a secondary obligor would have
brought. Tex. Bus. & Com. Code § 9.626(a)(5).
Section 9.626 further provides that its limitation
to transactions other than consumer transactions
is intended to leave to the court the determina-
tion of the proper rules in consumer transac-
tions, but that “the court may not infer from that
limitation the nature of the proper rule in con-
sumer transactions and may continue to apply
established approaches.” Tex. Bus. & Com.
Code § 9.626(b).

Texas Business and Commerce Code section

9.610(b) requires that a disposition of personal
property collateral including the method, man-
ner, time, place, and other terms must be com-
mercially reasonable. Tex. Bus. & Com. Code
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§ 9.610(b). If a lender decides to proceed against
the personal property separately, the lender must
comply with the commercially reasonable stan-
dard in the repossession and disposition of the
collateral. Texas Business and Commerce Code
section 9.627 provides the following:

(a) The fact that a greater amount
could have been obtained by a
collection, enforcement, disposi-
tion, or acceptance at a different
time or in a different method
from that selected by the secured
party is not of itself sufficient to
preclude the secured party from
establishing that the collection,
enforcement, disposition, or
acceptance was made in a com-
mercially reasonable manner.

(b) A disposition of collateral is
made in a commercially reason-
able manner if the disposition is
made:

(1) in the usual manner on any
recognized market;

(2) at the price current in any
recognized market at the
time of the disposition; or

(3) otherwise in conformity
with reasonable commer-
cial practices among deal-
ers in the type of property
that was the subject of the
disposition.

(c} A collection, enforcement, dis-
position, or acceptance is com-
mercially reasonable if it has
been approved:

(1) in a judicial proceeding;
(2) by abona fide creditors’

comrmittee;

(3) by arepresentative of cred-
itors; or

© STATE BAR OF TEXAS
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(4) by an assignee for the bene-
fit of creditors.

(d) Approval under Subsection (c)
need not be obtained, and lack of
approval does not mean that the
collection, enforcement, disposi-
tion, or acceptance is not com-
mercially reasonable.

Tex. Bus. & Com. Code § 9.627.

Whether the standard has been met is generally
a question of fact. 4/Gailani v. Riyad Bank,
Houston Agency, 144 SW.3d 1, 3 (Tex. App.—
El Paso 2003, pet. denied). Although commer-
cial reasonableness is not precisely defined,
courts have considered a number of factors
when determining whether a disposition was
commercially reasonable, such as (1) whether
the secured party endeavored to obtain the best
price possible; (2) whether collateral was sold in
bulk or piecemeal; (3) whether it was sold via
private or public sale; (4) whether it was avail-
able for inspection before the sale; (5) whether it
was sold at a propitious time; (6) whether
expenses incurred from the sale are reasonable
and necessary; (7) whether the sale was adver-
tised; (8) whether multiple bids were received;
(9) what state the collateral was in; and (10)
where the sale was conducted. Regal Finance
Co. v. Texas Star Motors, Inc., 355 S.W.3d 595,
601-02 (Tex. 2010). The commercial reason-
ableness standard does not apply when the per-
sonal property and real property are sold in
accordance with the rights with respect to real
property. Tex. Bus. & Com. Code § 9.604(a);
Huddleston v. Texas Commerce Bank—Dallas,
756 S.W.2d 343, 347 (Tex. App.—Dallas 1988,
writ denied).

In foreclosing on personal property together
with real property, a UCC search should be con-
ducted to determine initial perfection, continued
perfection, and priority. Before the foreclosure
sale, the mortgagee needs to determine to the
extent possible the scope of the personal prop-
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erty and whether all of the personal property
described in the deed of trust is property that
should be included in the foreclosure. The deed
of trust may include an omnibus description of
mortgaged property, such as “all agreements
affecting or benefiting the mortgage property.”
There is no way of knowing at the time of the
execution of the deed of trust which present or
future agreements will be assets and which will
be liabilities. Whether the mortgagee or pur-
chaser can pick and choose the foreclosure or
whether the foreclosure sale documents can spe-
cifically exclude undesirable agreements are
unsettled issues. Even if they can be excluded,
the undesirable agreements may not be identifi-
able as such at the time of foreclosure.

§ 6.6:10 Cross-Collateral

When two debts are cross-collateralized, excess
foreclosure proceeds from the foreclosure of one
mortgage may be applied by the mortgagee
against the balance owing on the indebtedness
secured by the other mortgage, even if the obli-
gor is not the same. See Nelson v, Citizens Bank
& Trust Co., 881 S.W.2d 128, 129-30 (Tex.
App.—Houston [ 14th Dist.] 1994, no writ).

§ 6.6:11 Bankruptcy Effect

A lien created on or within ninety days before
the date of the filing of a bankruptcy petition (or
between ninety days and one year in the case of
an insider) may be set aside as a preference if
determined to unjustifiably favor the creditor or
other creditors. 11 U.S.C. § 547(b); Weaver v.
Aquila Energy Marketing Corp., 196 B.R. 945,
950-51 (Bankr. S.D. Tex. 1996); see also 11
U.S.C. § 547().

§ 6.6:12 Minerals

In Texas, a grantor can sever the minerals from
the surface estate. See Humphreys-Mexia Co. v.
Gammon, 254 S.W. 296, 299 (Tex. 1923). The
severance is accomplished by conveying the
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property and reserving the mineral estate or con-
veying the mineral estate and reserving the sur-
face estate. See Elliott v. Nelson, 251 S.W. 501,
504 (Tex. Comm’n App. 1923, judgm’t
adopted); Klein v. Humble Oil & Refining Co.,
86 S.W.2d 1077, 1079 (Tex. 1935). Of the two
estates, the mineral estate is the dominant estate,
See Ball v. Dillard, 602 S.W.2d 521, 523 (Tex.
1980); Acker v. Guinn, 464 S.W.2d 348, 352
(Tex. 1971); Texaco Inc. v. Faris, 413 S.W.2d
147, 149 (Tex. Civ. App.—El Paso 1967, writ
ref’d n.r.e.).

Minerals should be clearly defined in the docu-
ment by identifying the specific minerals
included such as oil, gas, hydrocarbons, coal,
lignite, carbon dioxide, nonhydrocarbon gases,
uranium, gold, silver, copper, iron, other metal-
lic ores and substances, and radioactive sub-
stances. Otherwise, the term minerals will be
left to construction. See Mosser v. United States
Steel Corp., 676 S.W.2d 99 (Tex. 1984); Reed v.
Wiley 11, 597 S.W.2d 743 (Tex. 1980); Reed v.
Wiley, 554 S.W.2d 169 (Tex. 1977); Acker, 464
S.W.2d 348. The owner of the dominant mineral
estate is entitled to access to the surface estate in
order to have access to the minerals. See Harris
v. Currie, 176 S.W.2d 302, 305 (Tex. 1943). A
determination of whether the grant includes both
the surface and mineral estate is important to the
value and use of the property beyond just the
value of the minerals. The access rights of the
mineral owner impact the ability of the property
owner to develop and use property. Conversely,
if the mortgagee’s valuation of the property
includes a valuation of the minerals, it is import-
ant to not only determine that the mineral estate
has not been severed, but also to determine
whether there are any antidrilling ordinances or
land use restrictions that would preclude a sub-
sequent owner of the property from extracting
the minerals.

See the discussion of chapter 66 of the Texas
Property Code at section 13.11 in this manual.
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§ 6.7 Default under Contract

Prior to the exercise of any remedies available
under the deed of trust, there must be a default.
The default must be defined by the agreement
between the parties. A default may be found in
the debt instrument, the deed of trust, or in a
loan agreement governing the overall relation-
ship between the parties. The default may be a
failure to pay or a breach of an affirmative or
negative covenant in the documents. The factual
circumstances must be reviewed to determine if
there is a default and whether the default has
been waived or estopped based on the actions or
course of dealings of the parties. The loan docu-
ments must be carefully reviewed to determine
whether an event of default has occurred and
what actions, if any, by the mortgagee are neces-
sary to trigger an event of default. For example,
a breach of a covenant or a failure to pay an
installment by a due date may in and of itself be
an event of default, which entitles the mortgagee
to immediately provide a notice of intent to
accelerate if such notice has not been waived, or
the loan documents may require a notice to the
borrowers of the breach of the covenant or fail-
ure to pay the past-due amount and an opportu-
nity to eliminate the breach or failure to pay,
prior to the breach or failure to pay ripening into
a default or event of default.

§ 6.7:1 Failure to Pay

A default arising out of a failure of the borrower
to pay the debt as it becomes due is the most
common default. See Shumway v. Horizon
Credit Corp., 801 5.W.2d 890, 891 (Tex. 1991).
The determination of when the payment is due
and, in the absence of a matured debt or a
demand note, what action is required by the
lender to accelerate maturity based on the
default, depends on the terms of the debt instru-
ment. See Holy Cross Church of God in Christ v.
Wolf, 44 S.W.3d 562, 566 (Tex. 2001). Promis-
sory notes are typically (1) demand notes pay-
able on demand, (2) term notes that are payable
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in full on or before a specified date, or (3)
installment notes with periodic payments due in
specified intervals and that can be accelerated
on the failure of the borrower to pay an install-
ment when due. For installment notes, in the
absence of an effective waiver provision, the
holder must provide the notice of intent to accel-
erate the maturity, and when the maturity has
been accelerated, notice that the debt has been
accelerated. Holy Cross Church, 44 S.W.3d at
366; Ogden v. Gibraltar Savings Ass’'n, 640
S.W.2d 232, 234 (Tex. 1982). For an installment
obligation, in the absence of acceleration of the
maturity date, the only outstanding indebtedness
due prior to maturity is the amount of the past-
due installments. See General Motors Accep-
tance Corp. v. Uresti, 553 S W.2d 660, 663
(Tex. Civ. App.—Tyler 1977, writ ref’d n.r.e.).

§6.7:2 Insecurity

Texas Business and Commerce Code section
1.309 provides that when a contract permits a
party to accelerate payment or performance or
require collateral or additional collateral at will
or when the party deems itself insecure or words
of similar import, that party has the power to do
so only if that party in good faith believes that
the prospect of payment or the performance is
impaired. Tex. Bus. & Com. Code § 1.309. The
burden of establishing good faith is on the party
against whom the power has been exercised.
Tex. Bus. & Com. Code § 1.309; Tex, Jur. 3d
Secured Transactions § 120, 134. The comment
to section 1.309 makes clear that the good faith
requirement has “no application to demand
instruments or obligations whose very nature
permits call at any time or without reason.” Tex.
Bus. & Com. Code § 1.309 cmt.

§6.7:3 Bankruptcy or Insolvency

It is common for a deed of trust to provide for an
event of default upon the execution of an assign-
ment for the benefit of creditors, admission in
writing by the borrower of the borrower’s

6-21

(1/16)



§ 6.7

inability to pay, the filing of a bankruptcy case
or proceeding, or any other applicable law
involving insolvency, liquidation, or reorganiza-
tion affecting the rights of creditors. Upon a
bankruptcy filing, the automatic stay provided
by Bankruptcy Code section 362 will preclude a
mortgagee from pursuing remedies against the
meortgagor or borrower filing bankruptcy and
from foreclosing on or taking any action against
the property of the bankrupt mortgagor or bor- -
rower. See 11 U.S.C. § 362. However, the auto-
matic stay under section 362 does not restrict the
lender from pursuing a guarantor following the
default resulting from the bankruptcy of the
maker. See In re MortgageAmerica Corp., 714
F.2d 1266, 1268 (5th Cir. 1983). A foreclosure
sale knowingly made in violation of an auto-
matic stay can expose the mortgagee to liability
for actual and punitive damages. See 11 U.S.C.
§ 362(k)(1).

Some deeds of trust contain clauses whereby the
mortgagor purports to waive the effect of the
automatic stay upon filing of a bankruptcy peti-
tion. These “stay waiver” clauses have been
inconsistently enforced by bankruptcy courts.
For additional discussion, see Matthew P.
Goren, Chip Away at the Stone: The Validity of
Pre-Bankruptcy Clauses Contracting Around
Section 363 of the Bankruptcy Code, 51 N.Y. L.
Sch. L. Rev. 1077, 1091-92 (2007); C. Edwards
Dobbs, Negotiating Points in Secured Lien
Financing Transactions, 4 Depaul Bus. & Com.
L. J. 189, 222 (2006); Pamela Dunlop Gate,
Drafting Considerations in Anticipation of
Insolvency or Bankrupicy, in Real Estate Docu-
ments, Closings and Workouts, 2001, University
of Houston Law Foundation, Houston (2001);
Michael D. Fielding, Preventing Voluntary and
Involuntary Bankruptcy Petitions by Limited
Liability Companies, 18 Bankr. Dev. J. 51, 71
(2001); Steven L. Schwarcz, Rethinking Free-
dom of Contract: A Bankrupicy Paradigm, 77
Tex. L. Rev. 515 (1999).
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§ 6.7:4 Loss, Damage, Destruction,
or Reduction of Value of

Mortgaged Property

Most loan documents contain a default clause
based on the loss, damage, destruction, or reduc-
tion in value of the mortgaged property. This
type of default clause is also referred to as a
waste clause. This type of default is more diffi-
cult to prove or sustain than a purely monetary
default or a default based on an objective stan-
dard. Usually declarations of default on breach
of the waste clause are asserted in conjunction
with other more quantifiable defaults. Some-
times the loan documents provide for a measure
of loss or waste (such as reduction in fair market
value below the balance of the secured debt) to
determine whether a default has occurred.

Cases concerning waste and foreclosure include
U.S. Bank, N.A. v. American Realty Trust, Inc.,
275 8.W.3d 647 (Tex. App.—Dallas 2009, pet.
denied) (failing to reapply for franchise license
and entering franchise agreement with cheaper
hotel chain did not constitute “waste” where
loan documents did not obligate borrower to
maintain franchise agreement with any specific
hotel chain); Frio Investments, Inc. v. 4M-IRC/
Rohde, 705 S.W.2d 784 (Tex. App.—San Anto-
nio 1986, writ ref’d n.r.e.) (damages not recov-
erable for waste if value of property after
alleged injury remains sufficient to secure debt;
waste not sufficient grounds for default if it did
not unreasonably impair mortgagee’s security);
and Chapa v. Herbster, 653 §.W.2d 594 (Tex.
App.—Tyler 1983, no writ) (foreclosure upheld
based in part on failure to keep mortgaged prop-
erty in good repair and condition), disapproved
on other grounds, Shumway v. Horizon Credit
Corp., 801 S.W.2d 890 (Tex. 1991).

Waste is an injury to reversionary interest in
land resulting from the wrongful act committed
by one rightfully in possession or in failure by
one rightfully in possession to exercise reason-
able care to preserve the property. See R.C.
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Bowen Estate v. Continental Trailways, 256
S.W.2d 71, 72 (Tex. 1953); Lesiker v. Rap-
peport, 809 S.W.2d 246, 250 (Tex. App.—
Texarkana 1991, no writ); Weaver v. Royal
Palms Associates, Inc., 426 S.W.2d 275,277
(Tex. Civ. App.—Houston [1st Dist.] 1968, no
writ). There can be no breach of a covenant
against waste to support a foreclosure unless
there is evidence of a wrongful act or failure to
exercise reasonable care in preserving the prop-
erty. Erickson v. Rocco, 433 S.W.2d 746, 750—
51 (Tex. App.—Houston [1st Dist.] 1968, writ
reCd n.re.). Additionally, the waste must impair
the mortgagee’s security even if the waste
results from the removal of improvements or
structures. Frio Investments, 705 S.W.2d at 786.

§ 6.7:5 Maintenance of Insurance
Loan documents may also contain a default
clause for failure to maintain insurance. Chapa
v. Herbster, 653 S.W.2d 594, 601 (Tex. App.—
Tyler 1983, no writ) (foreclosure upheld based
in part on default of requirement to maintain
insurance), disapproved on other grounds,
Shumway v. Horizon Credit Corp., 801 S.W.2d
890 (Tex. 1991). In the absence of provisions to
the contrary, the beneficiary or mortgagee has
no right to participate in the proceeds of the
insurance policy. Shelton v. Providence Wash-
ington Insurance Co., 131 S.W.2d 330, 332
(Tex. Civ. App.—E! Paso 1939, no writ). Dispo-
sition of insurance proceeds from casualty or
loss as to mortgaged property depends on the
agreement between the parties. See Zidell v.
John Hancock Mutual Life Insurance Co., 539
S.W.2d 162, 165 (Tex. Civ. App.—Dallas 1976
writ ref’d n.r.¢.). Deeds of trust and loan docu-
ments commonly require the maintenance of
insurance on the property, proof of insurance,
and, upon a casualty, the payment of the pro-
ceeds to the mortgagee or to the mortgagor and
mortgagee jointly, with the requirement that the
mortgagor endorse the proceeds to the mort-
gagee to be disbursed for repairs or applied to
reduce the debt.

2
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Texas Insurance Code section 549.003 provides
that, after foreclosure, the lender is entitled to
cancel an insurance policy covering the fore-
closed property and is entitled to any unearned
premiums from the policy if the unearned pre-
miums are applied to the deficiency and any
excess delivered to the borrower. See Tex, Ins.
Code § 549.003. Texas Insurance Code sections
549.051 through 549.102 identify certain pro-
hibited practices and exceptions for lenders with
regard to insurance for real and personal prop-
erty collateral and create both a private cause of
action by the borrower and an enforcement
action by the state for any violation. See Tex.
Ins. Code §§ 549.051-.102. See section 13.4 in
this manual for additional discussion.

§ 6.7:6 Defaults on Other

Indebtedness

Many loan documents contain a cross-default
clause providing that a default on any indebted-
ness owed by the maker, the guarantor, or the
mortgagor to the mortgagee or other persons
qualifies as a default on the indebtedness
secured by the deed of trust. The Texas Real
Estate Forms Manual’s form for deed of trust
does not contain a cross-default clause.

§ 6.7:7 Payment of Taxes

Failure to pay property taxes may also be
defined as a default. Terra XXI, Ltd. v. Harmon,
279 5. W.3d 781 (Tex. App.—Amarillo 2007,
pet. denied) (upholding foreclosure over chal-
lenge that default due to nonpayment of taxes
did not in fact exist based on mortgagor’s alle-
gations that tax office applied tax payment to
wrong account and finding that trustee had a
valid basis for initiating foreclosure proceedings
because tax records showed taxes as delinquent
as of date trustee sent debtor notice of default on
security instrument); Chapa v. Herbster,

653 S.W.2d 594 (Tex. App.—Tyler 1983, no
writ) (foreclosure upheld based in part on
default under deed-of-trust requirement to pay
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ad valorem taxes due on mortgaged property),
disapproved on other grounds, Shumway v.
Horizon Credit Corp., 801 S.W.2d 890 (Tex.
1991). See chapter 24 and section 4.23 in this
manual for further discussion of ad valorem tax
liens.

§6.7:8 Death

Often the death of the maker or guarantor con-

stitutes a default under the loan documents. See
chapter 26 and section 4.20 in this manual con-
cerning the foreclosure process when the mort-
gagor is deceased.

§ 6.7:9 Due-on-Sale Clause
Due-on-sale clauses that permit the acceleration
of the indebtedness upon a disposition without
the beneficiaries’ prior written consent has been
upheld in Texas. Sonny Arnold, Inc. v. Sentry
Savings Ass’n, 633 S.W.2d 811, 814 (Tex.
1982); A.R. Clark Investment Co. v. Green, 375
S.W.2d 425, 432 (Tex. 1964); Siusky v. Coley,
668 S.W.2d 930 (Tex. App.—Houston [14th
Dist.] 1984, no writ). A due-on-sale clause is not
a restraint on alienation because the conveyance
only causes an acceleration of the debt, not a
forfeiture of the mortgaged property. See Sonny
Arnold, 633 S.W.2d at 815; Slusky, 668 S.W.2d
at 934; Crestview, Ltd. v. Foremost Insurance
Co., 621 S.W.2d 816, 818 (Tex. Civ. App.—
Houston 1981, writ ref’d n.r.e.). In Adams v.
First National Bank; 154 S.W.3d 859, 86971
(Tex. App.—Dallas 2005, no pet.), the court
upheld the acceleration of the debt and foreclo-
sure of the property based on a violation of the
due-on-sale clause resulting from the transfer by
an individual owner/borrower to a corporation
owned by the owner/borrower even though the
deed signed in connection with the transfer was
never recorded and that following acceleration
the transfer was rescinded. The fact that the
mortgaged property becomes subject to a depen-
dent administration by the probate court follow-
ing the death of the mortgagor does not
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invalidate the mortgagee’s right to accelerate the
loan in the event of a sale approved by the pro-
bate court. See Howell v. Murray Mortgage Co.,
890 S.W.2d 78, 83 (Tex. App.—Amarillo 1994,
writ denied).

Some Texas cases have held that optional accel-
eration clauses in a deed of trust providing for
prepayment penalty, in which the mortgagor
transfers the mortgaged property without the
consent of the mortgagee, are impermissible
restraints on alienation. In North Point Patio
Offices Venture v. United Benefit Life Insurance
Co., 672 S.W.2d 35, 37-38 (Tex. App.—
Houston [14th Dist.] 1984, writ ref’d n.r.¢.), the
court held that where the provision precluded a
transfer of the property and the lender required
the borrower to pay a percentage of the loan bal-
ance notwithstanding the absence of any spe-
cific provision of the agreement for such a
waiver fee, the imposition imposed by the lender
was coercive and by its nature a restraint on
alienation of the property. In Metropolitan Sav-
ings & Loan Ass 'n v. Nabours, 652 S.W.24d 820,
821-23 (Tex. Civ. App.—Tyler 1983, writ
dism’d}, the lender accelerated after a transfer of
the property without its consent. In Nabours, the
provision precluded any transfer of the property
and permitted the lender to charge a prepayment
penalty upon acceleration resulting from the
transfer. In Meisler v. Republic of Texas Savings
Ass’n, 758 S.W.2d 878, 885 (Tex. App.—
Houston [14th Dist.] 1988, no writ), the court of
appeals held in dictum that coupling a prepay-
ment penalty with a prohibition against the
transfer without the mortgagee’s consent is not
an unreasonable restraint on alienation if the
consent requirement is expressly qualified by
the requirement of reasonable conduct on the
part of the mortgagee. The focus of these cases
was largely the propriety of the assessment of
the prepayment penalty upon acceleration
resulting from the transfer. Subsequent Texas
cases held that a lender may contractually
charge a prepayment premium on the acceler-
ated amount of principal as a result of the
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lender’s exercise of the lender’s right to acceler-
ate the indebtedness evidenced by the note, pro-
vided that the note clearly states that the
premium is to be charged subsequent to an
acceleration of maturity. Parker Plaza West
Partners v. UNUM Pension & Thrift Co., 941
F.2d 349, 355--56 (5th Cir. 1991); Affiliated
Capital Corp. v. Commercial Federal Bank, 834
S.W.2d 521, 526-27 (Tex. App.—Austin 1992,
no writ),

A due-on-encumbrance provision is similar to a
due-on-sale provision. A deed of trust may pro-
vide that a default occurs when the mortgagor
places or acquiesces in the placing or allowing
of any lien or encumbrance against the property,
including any inferior encumbrance. However,
in Lavigne v. Holder, 186 S.W.3d 625, 628 (Tex.
App.—Fort Worth 2006, no pet.), the deed of
trust excepted from the due-on-sale clause the
creation of a lien or encumbrance subordinate to
the deed of trust, and the court held that the
mortgagor’s granting of a thirty-five foot ease-
ment was a permitted encumbrance because the
term encumbrance includes easements and the
casement was subordinate to the deed of trust.

The Garn—St. Germain Depository Institutions
Act of 1982, Pub. L. 97-320, codifided at 12
U.S.C. § 1701j-3(a)—(g), preempts state prohibi-
tions on the exercise of due-on-sale clauses by
lenders and reaffirms the authority of federal
lenders to use and enforce due-on-sale clauses in
their loan instruments. See 12 U.S.C.

§ 1701j-3(b), (c). However, the statute exempts
certain real property loans secured by a lien on
residential real property containing less than
five dwelling units and prohibits the exercise of
due-on-sale clauses for certain transfers, includ-
ing a transfer into an inter vivos trust in which
the borrower is and remains the beneficiary and
which does not relate to transfer of rights of
occupancy in the property. 12 U.S.C.

§ 17015-3(d)(8).
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§6.7:10  Properties in Receivership
Property in the custody of a receiver may not be
foreclosed on without court approval. First
Southern Properties, Inc. v. Vallone, 533 S.W.2d
339, 341 (Tex. 1976), Cline v. Cline, 323
S.W.2d 276, 282 (Tex. Civ. App.—Houston
1979, writ ref’d n.r.e.). Once a property is
placed in receivership, it is held in custodia legis
by the receiver and any sale or disposition of the
property must be authorized by the court in
which the receivership is pending. Huffineyer v.
Mann, 49 S.W.3d 554, 559-60 (Tex. App.—
Corpus Christi 2001, no pet.). However, the
appointment of a receiver destroys no prior
vested rights nor does it determine any rights as
between the parties by reason of an existing con-
tract. Huffmeyer, 49 S.W.3d at 560. The
enforcement of the third parties’ rights or liens
are merely suspended until the enforcement is
approved by the court having custody of the
property. Huffmeyer, 49 S.W.3d at 560. As a
general rule, a lienholder’s interest in property
held by a receiver has priority over the cost and
expenses incurred and the administration and
operation of the receiver. CitiMortgage, Inc. v.
Hubener, 345 S.W.3d 193, 197 (Tex. App.—
Dallas 2011, no pet.); Chase Manhattan Bank v.
Bowles, 52 S.W.3d 871, 880 (Tex. App.—Waco
2001, no pet.). However, a lienholder who
requests the appointment of receiver or who
acquiesces in the receivership and seeks its ben-
efits may not be entitled to priority over the
receiver’s fees and expenses. Bowles, 52 S.W.3d
at 880. See sections 3.4:2 and 3.5:6 in this man-
ual for additional discussion.

§6.7:11 Change in Form of Entity
The court in Burns v. Stanton, 286 S.W.3d 657,
660-61 (Tex. App.—Texarkana 2009, pet.
denied), held that the conversion of a corpora-
tion to a limited partnership was a violation of
the loan document covenants even though the
conversion was undertaken to save substantial
taxes,
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Consumer Debt Collection Laws

The editors gratefully acknowledge Manuel H. Newburger for his contribution to this chapter. In addi-

tion, Mr. Newburger would like to recognize Kevin Crocker for his assistance.

§7.1 Introduction

The Fair Debt Collection Practices Act
(FDCPA), codified at 15 U.S.C. §§ 1692—
1692p, is the primary federal statute regulating
collection of consumer debts. Some, but not all,
of the FDCPA is mirrored in the Texas Debt
Collection Act (TDCA), codified at Tex. Fin.
Code ch. 392. Both Acts apply only to the col-
lection of “personal, family, or household”
debts, which would include all residential mort-
gage obligations, See 15 U.S.C. § 1692a(5); Tex.
Fin. Code § 392.001(2).

Debt collectors need to be mindful of the fact
that what makes a debt “personal, family, or
household” is the nature of the debt at the time it
is created, not the nature of the debt at the time
of the foreclosure. Thus, a property that was
purchased as a residence but is now being used
as a rental property will still be the subject of a
“consumer” debt under the FDCPA. See Miller
v. McCalla, Raymer, Padrick, Cobb, Nichols, &
Clark, L.L.C.,214 F.3d 872, 874-75 (7th Cir.
2000).

This chapter focuses primarily on the FDCPA.,
That is because it is the statute that adds specific
disclosure requirements, only one of which is
mirrored in the TDCA. The TDCA allows
recovery of actual damages, injunctive relief,
and attorney’s fees pursuant to Tex. Fin. Code

§ 392.403, and punitive damages under appro-
priate circumstances. See Ledisco Financial Ser-
vices, Inc. v. Viracola, 533 S.W.2d 951, 957
(Tex. Civ. App.— Texarkana 1976, no writ). It is
also a tie-in statute to the Texas Deceptive Trade
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Practices—Consumer Protection Act. See Tex.
Fin. Code § 392.404. However, actual damages
often are absent from cases that involve mere
notice letter violations. The FDCPA allows for
recovery of actual damages, statutory damages,
and attorney’s fees. 15 U.S.C. § 1692k(a). An
individual plaintiff may recover statutory dam-
ages of up to $1,000, and a class may recover
statutory damages of up to $500,000 or one per-
cent of the defendant’s net worth (whichever is
less), and those statutory damages are recover-
able even in the absence of actual damages. 15
U.S.C. § 1692k(a).

§7.1:1 Applicability to Attorneys

The FDCPA defines a “debt collector” as—

any person who uses any instrumen-
tality of interstate commerce or the
mails in any business the principal
purpose of which is the collection of
any debts, or who regularly collects
or attempts to collect, directly or
indirectly, debts owed or due or
asserted to be owed or due another. . .
For the purpose of section 16921(6)
of this title, such term also includes
any person who uses any instrumen-
tality of interstate commerce or the
mails in any business the principal
purpose of which is the enforcement
of security interests.

15 U.S.C. § 1692a(6). Under this definition
attorneys who regularly collect consumer debts
are subject to the FDCPA. This applies even to
attorneys whose activities are limited solely to
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collection litigation. Heiniz v. Jenkins, 514 U.S.
291, 294 (1995).

The TDCA defines “debt collector” so broadly
that both attorneys and creditors are included
within the definition. See Tex. Fin, Code

§ 392.001(6). The TDCA also contains a sepa-
rate category of “third-party debt collector”
definition:

“Third-party debt collector” means a
debt collector, as defined by 15
U.5.C. Section 1692a{6), but does
not include an attorney collecting a
debt as an attorney on behalf of and
in the name of a client unless the
attorney has nonattorney employees
who:

(A) are regularly engaged to solicit
debts for collection; or

(B) regularly make contact with
debtors for the purpose of col-
lection or adjustment of debts.

Tex. Fin. Code § 392.001(7). The TDCA
imposes special requirements on third-party
debt collectors. See Tex. Fin. Code §§ 392,101,
392.202, 392.304(a)(5).

§7.1:2 Foreclosure as Debt

Collection

The applicability of the FDCPA to attorneys
does not resolve the question of whether fore-
closure is a debt collection activity that triggers
the Act. The plain language of the statute
excludes from “debt collector” status persons
whose business has the principal purpose of
enforcing security interests, but only to the
extent that such persons do not otherwise satisfy
the definition of a debt collector and only if they
do not run afoul of 15 U.S.C. § 16921(6).
Kaltenbach v. Richards, 464 F.3d 524, 527 (5th
Cir. 2006). Section 1692£(6) forbids taking or
threatening to take any nonjudicial action to
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effect dispossession or disablement of property
if—

(A) there is no present right to pos-
session of the property claimed
as collateral through an enforce-
able security interest;

(B) there is no present intention to
take possession of the property;
or

(C) the property is exempt by law
from such dispossession or dis-
ablement.

15 U.S.C. § 16921(6). Attorneys and trustees
who seek payment of mortgage debts or who try
to foreclose in violation of section 1692f(6) are
debt collectors, even when performing nonjudi-
cial foreclosures. Burnett v. Mortgage Elec-
tronic Registration Systems, 706 F.3d 1231,
1236 (10th Cir. 2013).

Courts have split on whether foreclosure is
“debt collection” that is subject to the FDCPA.
Multiple federal appellate courts have applied
the FDCPA to foreclosure-related activities. See,
e.g., Wallace v. Washington Mutual Bank., FA.,
683 I.3d 323, 326 (6th Cir. 2012); Gburek v Lit-
ton Loan Servicing LP, 614 F.3d 380, 386 (7th
Cir. 2010); Wilson v. Draper & Goldberg,
PLLC, 443 F.3d 373, 376 (4th Cir, 2006). As
the Sixth Circuit Court of Appeals has stated:

Furthermore, in the words of one law
dictionary: “To collect a debt or
claim is to obtain payment or liquida-
tion of it, either by personal solicita-
tion or legal proceedings.” Black s
Law Dictionary 263 (6th ed. 1990).
The Supreme Court relied on this
passage when it declared the follow-
ing in a case concerning the Act’s
definition of “debt collector’™ “In
ordinary English, a lawyer who regu-
larly tries fo obtain payment of con-
sumer debts through legal
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within a reasonable period of time to com-
munication from the debt collector.

See 15 U.S.C. § 1692b(3)(6).

§74 Communication Issues

The FDCPA contains a number of provisions
dealing with the timing of communications and
the persons to whom collection-related commu-
nications may be directed as discussed below.
See 15 U.S.C. § 1692¢. For the purposes of sec-
tion 1692¢, the term consumer includes the con-
sumer’s spouse, parent (if the consumer is a
minar), guardian, executor, or administrator, 15
U.S.C. § 1692¢(d).

§ 7.4:1 Communications at

Inconvenient Times

Unless the consumer gives prior consent directly
to the debt collector, or a court of competent
Jurisdiction gives express permission, a debt col-
lector may not communicate with a consumer in
connection with the collection of any debt at any
unusual time or place or at a time or place
known to be inconvenient to the consumer. 15
U.S.C. § 1692¢(a)(1). The debt collector is
required to assume that the convenient time for
communicating with a consumer is after 8:00
A.M. and before 9:00 .M., local time at the con-
sumer’s location. 15 U.S.C. § 1692¢c(a)(1).

A debt collector must not communicate with the
consumer at the consumer’s place of employ-
ment if the debt collector knows or has reason to
know that the consumer’s employer prohibits
the consumer from receiving such communica-
tion. 15 U.S.C. § 1692¢(a)(3).

§7.4:2 Ceasing Communication

If a consumer notifies a debt collector in writing
that the consumer refuses to pay a debt or that
the debt collector is to cease further communica-
tion with the consumer, the debt collector shall

© STATE BAR OF TEXAS
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not communicate further with the consumer
with respect to such debt, except—

(1) to advise the consumer that the
debt collector’s further efforts are
being terminated;

(2) to notify the consumer that the
debt collector or creditor may
invoke specified remedies which
are ordinarily invoked by such
debt collector or creditor; or

(3) where applicable, to notify the
consumer that the debt collector
or creditor intends to invoke a
specified remedy.

15 U.S.C. § 1692¢c(c). If the consumer gives
such notice by mail, notification is complete
upon receipt. 15 U.S.C. § 1692¢(c).

Though section 1692¢(c) seems to imply that a
consumer could block the pursuit of litigation
through a refusal to pay or a demand that com-
munications cease, the Supreme Court has
rejected that idea. See Heintz v. Jenkins, 514
U.S. 291, 296-97 (1995).

§7.4:3 Communications with
Consumers Who Have

Attorneys

[f the debt collector knows the consumer is rep-
resented by an attorney with respect to the debt
and has knowledge of, or can readily ascertain,
such attorney’s name and address, the debt col-
lector may not communicate with any person
other than that attorney. Knowledge of prior rep-
resentation with regard to a different debt does
not necessarily preclude the debt collector from
communicating directly with the consumer on a
subsequent collection matter. Robinson v. Trans-
world Systems, Inc., 876 F. Supp. 385, 390
(N.D.N.Y. 1995). Furthermore, a debt collector
must have actual knowledge. The creditor’s
knowledge of legal representation is not
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imputed to its attorney. Schmitt v. FMA Alliance,
398 F.3d 995, 997-98 (8th Cir. 2005).

However, the debt collector may communicate
with the consumer if the attorney fails to
respond within a reasonable period of time to a
communication from the debt collector or unless
the attorney consents to direct communication
with the consumer. 15 U.S.C. § 1692¢(a)(2).
Although the Act does not define what consti-
tutes a “reasonable time,” the question is proba-
bly irrelevant in the case of attorney debt
collectors. The more restrictive provisions of
Tex. Disciplinary Rules Prof’l Conduct R. 4.02
would prohibit communicating with a repre-
sented person even if the person’s attorney is
nonresponsive,

A letter directed to the consumer’s attorney
should be addressed specifically to the attorney
and not addressed to the consumer in care of the
attormey. In Clark’s Jewelers v. Humble, 823
P.2d 818 (Kan. App. 1991), the debtors hired an
attorney who directed the collection agency to
communicate solely with him. The agency con-
tinued to write to the debtors, in care of the
attorney, rather that addressing its correspon-
dence to the attorney himself. The court of
appeals held that this conduct violated the Act as
it was a direct communication with the debtors.
Clark’s Jewelers, 823 P.2d at 820-21.

§7.4:4 Third-Party

Communications

Except as provided for location calls, without
the prior consent of the consumer given directly
to the debt collector, or the express permission
of a court of competent jurisdiction, or as rea-
sonably necessary to effectuate a postjudgment
judicial remedy, a debt collector may not com-
municate, in connection with the collection of
any debt, with any person other than the con-
sumer, the consumer’s attorney, a consumer
reporting agency if otherwise permitted by law,
the creditor, the attorney of the creditor, or the
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attorney of the debt collector. 15 U.S.C.
§ 1692¢(b).

Tex. R. Civ. P. 736, the expedited foreclosure
rule for certain loans, was originally drafted
with this problem in mind. Former rule
736(8)(B) stated the following:

(B) Form of Order. The order shall
recite the mailing address and legal
description of the property, direct
that foreclosure proceed under the
security instrument and Tex. Prop.
Code § 51.002, provide that a copy of
the order shall be sent to respondent
with the notice of sale, provide that
applicant may communicate with the
respondent and all third parties rea-
sonably necessary to conduct the
Joreclosure sale, and, if respondent is
represented by counsel, direct that
notice of the foreclosure sale date
shall also be mailed to counsel by
certified mail.

Tex. R. Civ. P. 736 (1998, amended 2012)
(emphasis added). Because the rule has since
been amended, attorneys would be wise to
include in their court orders such consent
because the authority to communicate is no lon-
ger expressly enumerated in the rule.

§ 7.4:5 Disclosure of Mortgage
Information to Surviving

Spouse

Effective September 1, 20135, section 343.103
was added to the Texas Finance Code, which
requires a mortgage servicer and lender to pro-
vide information on a home loan within thirty
days of receiving a request by the surviving
spouse of a mortgagor of the home. See Acts
2015, 84th Leg., R.S., ch. 511, § 1 (H.B. 831).
The requirements for the surviving spouse to
prove his status are set out in the statute and
include a statutorily required notice in the
request letter that reads, “THIS REQUEST IS
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MADE PURSUANT TO TEXAS FINANCE
CODE SECTION 343.103. SUBSEQUENT
DISCLOSURE OF INFORMATION IS NOT
IN CONFLICT WITH THE GRAMM-LEACH-
BLILEY ACT UNDER 15 U.S.C. SECTION
6802(e)(8).” See Tex. Fin. Code § 343.103(c),

(d).

§7.5 Harassment or Abuse

A debt collector may not engage in any conduct
the natural consequence of which is to harass,
oppress, or abuse any person in connection with
the collection of a debt. 15 U.S.C. § 1692d. The
terms harassment or abuse include expressly,
but are not limited to—

(1) the use or threat of use of vio-
lence or other criminal means to
harm the physical person, reputa-
tion, or property of any person;

(2) the use of obscene or profane lan-
guage or language the natural
consequence of which is to abuse
the hearer or reader;

(3) the publication of a list of con-
sumers who allegedly refuse to
pay debts, except to a consumer
reporting agency or to persons
meeting the requirements of 15
U.S.C. §§ 1681a(f) or 1681b(3)
(the sections governing who is a
consumer reporting agency and
who may be given credit reports);

(4) the advertisement for sale of any
debt to coerce payment of the
debt;

(5) causing a telephone to ring or
engaging any person in telephone
conversation repeatedly or con-
tinuously with the intent to
annoy, abuse or harass any person
at the called number; or
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(6) except as provided in section
1692b (acquisition of location
information}, the placement of
telephone calls without meaning-
ful disclosure of the caller’s iden-

tity.
15 U.S.C. § 1692d(1)—(6). The corresponding

statute under the TDCA is Tex. Fin. Code
§ 392.302.

§7.6 False or Misleading

Representations

A debt collector may not use any false, deceptive,
or misleading representation or means in connec-
tion with the collection of any debt. The terms
false, deceptive, or misleading include expressly,
but are not limited to—

(1) the false representation or impli-
cation that the debt collector is
vouched for, bonded by, or affili-
ated with the United States or any
state, including the use of any
badge, uniform, or facsimile
thereof;

(2) the false representation of—

(A) the character, amount, or
legal status of any debt; or

(B) any services rendered or
compensation which may
be lawfully received by any
debt collector for the collec-
tion of a debt;

(3) the false representation or impli-
cation that any individual is an
attorney or that any communica-
tion is from an attorney;

(4) the representation or implication
that nonpayment of any debt will
result in the arrest or imprison-
ment of any person or the sei-
zure, garnishment, attachment,
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or sale of any property or wages
of any person unless such action
is lawful and the debt collector
intends to take such action;

the threat to take any action that
cannot legally be taken or that is
not intended to be taken;

the false representation or impli-
cation that a sale, referral, or
other transfer of any interest in a
debt shall cause the consumer
to—

(A) loseany claim or defense to
payment of the debt; or

(B) become subject to any
practice prohibited by the
subchapter governing debt
collection practices;

the false representation or impli-
cation that the consumer com-
mitted any crime or other
conduct in order to disgrace the
consurer;

communicating or threatening to
communicate to any person
credit information which is
known or which should be
known to be false, including the
failure to communicate that a
disputed debt is disputed (Note
that an oral dispute is sufficient
for a consumer to invoke the pro-
visions of this section 1692¢(8).
Brady v. Credit Recovery Co.,
160 F.3d 64 (1st Cir. 1998).);

the use or distribution of any
written communication which
simulates or is falsely repre-
sented to be a document autho-
rized, issued, or approved by any
court, official, or agency of the
United States or any state, or
which creates a false impression

Consumer Debt Collection Laws

as to its source, authorization, or
approval;

(10) the use of any false representa-
tion or deceptive means to col-
lect or attempt to collect any debt
or to obtain information concern-
ing a consumer;

(11) except for communications to
acquire location information
under section 1692b, the failure
to disclose clearly in all commu-
nications made to collect a debt
or to obtain information about a
consumer “that the debt collector
is attempting to collect a debt
and that any information
obtained will be used for that

purpose’™;

(12) the false representation or impli-
cation that accounts have been
turned over to innocent purchas-
ers for value;

(13) the false representation or impli-
cation that documents are legal
process;

(14) the use of any business, company
or organization name other than
the true name of the debt collec-
tor’s business, company or orga-
nization,

(15) the false representation or impli-
cation that documents are not
legal process forms or do not
require action: by the consumer;
or

(16) the false representation or impli-
cation that a debt collector oper-
ates or is employed by a
consumer reporting agency as
defined by 15 U.S.C. § 1681a(f).

15 U.S.C. § 1692¢(1)-(16). The corresponding
statute under the TDCA is Tex. Fin. Code
§ 392.304.
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An attorney who sends letters on law firm letter-
head, threatening suit, into a state where he is
not licensed and who has not secured local asso-
ciate counsel violates section 1692e(5). Newman
v. Checkrite California, Inc., 912 F. Supp. 1354,
1380 (E.D. Cal. 1995). An attorney should never
threaten to file suit and should never send the
consumer draft copies of complaints unless the
attorney actually intends to file the complaints.
See Newman, 912 F. Supp. at 1379-80.

Suing for legal fees or other charges that are nei-
ther agreed to by the debtor nor otherwise autho-
rized by law will be a violation of the Act. See
Newman, 912 F. Supp. at 1369. Even when a
note provides for fees those fees may not be
demanded prior to judgment unless the note
allows for fees upon placement of the account,
rather than when “awarded by the court” or to
“the prevailing party.” Compare Bernstein v.
Howe, No. 1P 02-192-C-K/H, 2003 WL
1702254 (S.D. Ind. Mar. 31, 2003), with Shapiro
v. Riddle & Associates, P.C., 351 F.3d 63 (2d
Cir. 2003), and James v. Olympus Servicing,
L.P.,No. 02 C 2016, 2003 WL 21011804 (N.D.
I1l. May 5, 2003).

Section 1692g(a) of the FDCPA does not require
a validation notice to itemize the components of
the amount of the debt. However, if the current
balance includes attorney’s fees, collection
costs, title fees, or sums other than principal,
interest, and late fees those other charges should
be itemized. See Fields v. Wilber Law Firm,
P.C., 383 F.3d 562, 566 (7th Cir. 2004). Failing
to include such a breakdown could make an
unexplained balance misleading and deceptive.

In connection with a residential mortgage fore-
closure, the failure to give a statutorily required
notice of intention to accelerate and of opportu-
nity to cure has been held to violate section
1692¢. Crossley v. Lieberman, 868 F.2d 566,
571 (3d Cir. 1989).

A letter to a consumer that references a creditor
as “plaintiff” and makes demand for “plaintiff’s
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damages and costs” when no suit has yet been
filed has been held to violate section 1692e.
Crossley, 868 F.2d at 571,

§7.7 Unfair Practices

A debt collector may not use unfair or uncon-
scionable means to collect or attempt to collect
any debt. The term unfair practices includes
expressly, but is not limited to—

(1) the collection of any amount
(including any interest, fee,
charge, or expense incidental to
the principal obligation) unless
such amount is expressly autho-
rized by the agreement creating
the debt or permitted by law;

(2) the acceptance by a debt collec-
tor from any person of a check or
other payment instrument post-
dated by more than five days
unless such person is notified in
writing of the debt collector’s
intent to deposit such check or
instrument not more than ten nor
less than three business days
prior to such deposit;

(3) the solicitation by a debt collec-
tor of any postdated check or
other postdated instrument for
the purpose of threatening or
instituting criminal prosecution;

(4) depositing or threatening to
deposit any postdated check or
other postdated payment instru-
ment prior to the date on such
check or instrument;

(5) causing charges for communica-
tions (including, but not limited
to, collect telephone calls and
telegram fees) to be made to any
person by concealment of the
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true purpose of the communica-
tion;

(6) taking or threatening to take any
nonjudicial action to effect dis-
possession or disablement of
property if—

(A) there is no present right to
possession of the property
claimed as collateral
through an enforceable
security interest;

(B) there is no present intention
to take possession of the

property; or

(C) the property is exempt by
law from such dispos-
session or disablement;

(7) communicating with a consumer
regarding a debt by post card; or

(8) using any language or symbol,
other than the debt collector’s
address, on any envelope when
communicating with a consumer
by use of the mails or by tele-
gram, except that a debt collector
may use his business name if
such name does not indicate that
he is in the debt collection busi-
ness.

5U.S.C. § 1692f{1)(8). The corresponding
statute under the TDCA is Tex. Fin. Code
§ 392.303,

The attempt to collect an unauthorized fee is
prohibited by section 1692f(1), not just the
actual collection of such a fee. Sandlin v. Shap-
iro & Fishman, 919 F. Supp. 1564, 1568 (M.D.
Fla. 1996).

A debt collector’s filing of suit on a time-barred
debt without first making reasonable inquiry on
whether limitations have been tolled is an unfair
or unconscionable means of collecting a debt.

7-14
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Kimber v. Federal Financial Corp., 668 F.
Supp. 1480, 1487 (M.D. Ala. 1987).

§7.8 Multiple Debts

if the consumer owes multiple debts and makes
a single payment to be applied to one or more of
the debts, the debt collector may not apply the
payment to any debt which the consumer is dis-
puting. Furthermore, if the consumer has given
specific directions as to how the payment should
be applied, the debt collector must apply the
payment in accordance with such instructions.
15 U.S.C. § 1692h.

§7.9 Venue for Foreclosure
Actions

Venue for an action to enforce an interest in real
property that secures a consumer’s obligation
must be brought only in a judicial district or
similar legal entity in which such real property
is located. 15 U.S.C. § 1692i(a)(1). This provi-
sion is consistent with Tex. Civ. Prac. & Rem.
Code § 15.011 (action must be brought in the
county where the real property is located).

A suit that does not seek to foreclose but that
seeks a judgment for a postforeclosure defi-
ciency must be brought in the judicial district or
similar legal entity in which such consumer
signed the contract sued upon or in which such
consumer resides at the commencement of the
action. 15 U.S.C. § 1692i(a)(2); see also Tex.
Bus. & Com. Code § 17.46(b)(23) (making it a
violation of the Texas Deceptive Trade
Practices—Consumer Protection Act’s (DTPA’s)
“laundry list” to file suit in a different county
than that which would be mandated by section
1692i). If the DTPA was in conflict with 15
U.S.C. § 16921, the venue provisions of the
FDCPA would preempt the state law venue pro-
visions to the contrary. Martinez v. Albuguerque
Collection Services, Inc., 867 F. Supp. 1495,
1501 (D. N.M. 1994).
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Chapter 8

Demand for Payment, Notice of Intent to Accelerate,
and Notice of Acceleration

The editors gratefully acknowledge David Tomek for his contribution to this chapter.

§8.1 Introduction

Because a notice of acceleration matures an
obligor’s installment debt and involves the four-
year statute of limitations for completing a non-
judicial foreclosure sale under section 16.035(b)
of the Texas Civil Practice and Remedies Code
or filing a judicial foreclosure suit under section
16.035(¢), House Bill 2067, passed during the
2015 legislative session, must be carefully
reviewed to ensure compliance with the detailed
statutory scheme required to properly waive or
rescind a notice of acceleration before the stat-
ute of limitations runs. See Acts 2015, 84th
Leg.,R.S., ch. 759, § 1 (H.B. 2067), eff. June
17, 2015 (adding Tex. Civ. Prac. & Rem, Code
§ 16.038). Failure to abide by the statute may
result in an unenforceable lien. See form 8-1 in
this chapter; see section 10.26 in this manual for
additional discussion.

This chapter generally addresses the processes
involved in giving notice of default, notice of
intent to accelerate, and notice of acceleration.
For more in-depth coverage of specific issues
related to these notices, see chapter 7 in this
manual regarding consumer debt collection,
chapter 33 discussing special rights for armed
servicemembers, section 36.2 discussing fed-
eral loss mitigation programs for residential
loans, and section 36.3 discussing federal home-
owner counseling programs.

© STATE BAR OF TEXAS

§8.2 Repayment of Real Estate—
Secured Notes

The typical real estate-secured promissory note,
whether the mortgaged property is a debtor’s
residence or otherwise, provides for repayment
in installments with a stated maturity date on
which all unpaid amounts are due. The install-
ments usually amortize at least a portion of the
principal balance over some or all of the term of
the loan, but it is not uncommon for installments
of interest only to be due, especially for the ear-
liest installments. Other types of payment
arrangements for real estate—secured notes are
occasionally used, including demand only notes,
notes with no installments due before a stated
maturity date (often referred to as term notes),
and hybrid term/demand notes (such as no
instaliments due before a stated maturity date
but subject to earlier demand by the lender). The
focus of this chapter, however, is on making
demand for payment on defaulted installment
notes (whether before or after the stated matu-
rity date), affording an opportunity for the
debtor to cure the default(s) (if required by the
governing loan documents or by statute or if the
lender should elect to do so without contractual
or statutory obligation), notifying the debtor
obligated on an unmatured installment note in
default of the lender’s intention to accelerate the
maturity of the note if the cure is not timely
made, and accelerating an unmatured install-
ment note for which the requisite cure of noticed
defaults is not timely made.

8-1
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§83 Matured Note

If the secured note has matured by its terms, the
lender and its counsel must comply with any
applicable contractual notice requirements
before initiating the nonjudicial foreclosure
process but, in the likely absence of any such
post-maturity contractual notice requirements,
may also elect to make demand on the debtor for
payment in full of the secured indebtedness and
afford at least a modest amount of time to pay
that indebtedness before initiating the
nonjudicial foreclosure process, especially if the
lender is willing to consider an extension of the
maturity date or a broader workout of the
matured loan. See form 8-2 in this manual for
such a demand for payment.

§8.4 Requisites for Acceleration of
Unmatured Installment Note
in Default

An installment note is characterized by a certain
sum that is payable in smaller, periodic pay-
ments before and on its stated maturity date.
Without an acceleration right in the governing
loan documents, the holder of an installment
note that is in default can only (1) sue the debtor
periodically for portions of the debt as they
accrue, (2) foreclose periodically on only a part
of the mortgaged property to the extent neces-
sary to satisty the matured portion of the debt (if
the deed of trust so provides), or (3) wait until
the entire debt has become due and payable to
fully exercise its remedies for payment.

§ 8.4:1 Contractual Requirements

for Acceleration

Counsel for the lender should carefully review
all relevant loan and collateral documents to
determine if, as a threshold matter, a customary
contractual right to accelerate is included in the
applicable loan documents and, if so, whether
there are any particular contractual demand,

8-2
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notice, grace, or cure provisions that must be
complied with or recognized in order to estab-
lish a default and/or validly accelerate the debt.

Counsel for the lender should be particularly
mindful to determine whether any of the appli-
cable loan documents provides for automatic (as
contrasted with the much more common
optional) acceleration on default. Although so
rare as to be almost only a theoretical risk, auto-
matic acceleration will be triggered on the
occurrence of any default provided in the loan
documents (whether known by the lender and
whether the lender would be inclined to exercise
available remedies as a result) and, most impor-
tantly, the applicable statute of limitations on the
entire accelerated debt begins to run at that time.
The worst case scenario for the lender in the
case of an automatic acceleration is that the
debtor is able to successfully assert the defense
of limitations following the requisite period
after a default that the lender either didn’t know
about or had chosen not to act upon.

Common-Law Notice
Requirements

§ 8.4:2

Although courts recognize the necessity of a
lender’s right to enforce a contractual remedy of
acceleration, because of the harsh effect that
such a remedy has on the debtor, courts will
insist that any acceleration be accomplished in
strict accordance with all requirements estab-
lished both by the loan documents and at com-
mon law. See Allen Sales & Servicenter, Inc. v.
Ryan, 525 8.W.2d 863, 866 (Tex. 1975). A right
of acceleration must be stated in “clear and
unequivocal” terms to be enforceable. Mofor &
Industrial Finance Corp. v. Hughes, 302 S.W.2d
386, 394 (Tex. 1957). The common law obli-
gates the holder to provide the following three
distinct notices to the debtor: (1) demand for
payment; (2) notice of intent to accelerate; and
(3) notice that the debt has been accelerated.
Shumway v. Horizon Credit Corp., 801 S.W.2d
890, 893 (Tex. 1991); Ogden v. Gibraltar Sav-
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ings Ass'n, 640 S.W.2d 232, 233 (Tex. 1982);
Allen Sales & Servicenter, Inc., 525 S.W.2d at
866. Although the common law notices would
not be required if the note or deed of trust pro-
vided for the automatic acceleration of the debt,
the lender usually has an option to accelerate the
debt and, in that event, the requirement for
proper service of these common law notices,
unless effectively waived, must be satisfied.

§ 8.4:3 Demand for Payment

The lender must comply with any requirements
set forth in the note, deed of trust, or other loan
documents in making demand for payment and
giving the debtor an opportunity to cure. Even
without express notice requirements in the loan
documents, it is clear that, unless properly
waived, the lender must demand payment of
past-due installments from the debtor before
exercising the option to accelerate. Williamson v.
Dunlap, 693 S.W.2d 373, 374 (Tex. 1985);
Allen Sales & Servicenter, Inc. v. Ryan, 525
S.W.2d 863, 866 (Tex. 1975). In the case of a
loan secured by a deed of trust, the notice must
afford an opportunity to cure the default and
“bring home to the [debtor] that failure to cure
will result in acceleration of the note and fore-
closure under the power of sale.” Ogden v.
Gibraltar Savings Ass’n, 640 S W.2d 232, 233
(Tex. 1982). See form 8-2 in this manual for a
letter to the debtor that includes a customary
demand for payment.

If the mortgaged property is the debtor’s resi-
dence, section 51.002(d) of the Texas Property
Code requires that the debtor be given twenty
days to cure the default before notice of foreclo-
sure sale is given:

Notwithstanding any agreement to
the contrary, the mortgage servicer of
the debt shall serve a debtor in
default under a deed of trust or other
contract lien on real property used as
the debtor’s residence with written

& STATE BAR QF TEXAS

notice by certified mail stating that
the debtor is in default under the deed
of trust or other contract lien and giv-
ing the debtor at least 20 days to cure
the default before notice of sale can
be given under Subsection (b).

Tex. Prop. Code § 51.002(d). The notice of
default required by section 51.002(d) does not
literally have to use the word default as long as
the notice puts the debtor on notice of the delin-
quency and gives the debtor twenty days to cure.
Herrington v. Sandcastle Condominium Ass'n,
222 S.W.3d 99, 101 (Tex. App.—Houston [14th
Dist.] 2006, no pet.). The debtor is entitled to the
notice even if the loan originated before the pas-
sage of the statute. Rey v. Acosta, 860 S.W.2d
654, 65758 (Tex. App.—E! Paso 1993, no
writ).

The address of the debtor for purposes of section
51.002(d) is the debtor’s last known address,
being the debtor’s residence address unless the
debtor provided the mortgage servicer with a
written change of address before the notice of
sale was mailed. Tex. Prop. Code

§ 51.0001(2)(A). The debtor must inform the
mortgage servicer in a reasonable manner of a
change of address for purposes of being served
with a notice of sale. Tex. Prop. Code § 51.0021.

§8.4:4 Notice of Intent to Accelerate

Unless the right to notice of intent to accelerate
is waived by the debtor, the lender must give
clear and unequivocal notice of its intent to
accelerate. Shumway v. Horizon Credit Corp.,
801 S.W.2d 890, 893 (Tex. 1991) (finding that
waiver of “notice” is sufficient to waive notice
of acceleration but not notice of intent to accel-
erate). The lender must give notice to the debtor
of the holder’s intent to accelerate that states
explicitly that failure to cure the default will
result in acceleration of the entire debt and could
lead to a foreclosure and, possibly, a deficiency
Judgment against the debtor if the proceeds from
the foreclosure sale do not fully extinguish the
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secured debt. Ogden v. Gibrailtar Savings Ass 'n,
640 S.W.2d 232, 233 (Tex. 1982); Crow v
Heath, 516 S.W.2d 225, 228 (Tex. Civ. App.—
Corpus Christi 1974, writ ref’d n.r.e.). In Ogden,
the statement that “failure to cure such breach
on or before [September 16, 1978] may result in
acceleration of the sums secured by the Deed of
Trust and sale of the property standing as secu-
rity thereunder” was not “clear and unequivocal
notice that Gibraltar would exercise the option
[but] merely restated [the existence of] the
option conferred in the deed of trust.” Ogden,
640 S.W.2d at 233-34. Although demand for
payment and notice of intent to accelerate are
distinct common law requirements, they are not
separate requirements. The notice of intent to
accelerate can be incorporated with the demand
for payment. See form 8-3 in this manual for a
letter to a commercial debtor that includes a cus-
tomary demand for payment, along with a cus-
tomary notice of intent to accelerate.

Additional cases on notice of intent to acceler-
ate include Motor & Industrial Finance Corp. v.
Hughes, 302 S.W.2d 386, 394 (Tex. 1957); Tam-
plen v. Bryeans, 640 S.W.2d 421 (Tex. App.—
Waco 1982, writ ref’d n.r.e.) (holding that fail-
ure to give notice of intent to accelerate can
result in foreclosure sale’s being set aside); Pur-
nell v. Follett, 555 S.W.2d 761, 764—65 (Tex.
Civ. App.—Houston [14th Dist.] 1977, no writ)
(holding letter to debtor advising that default
“in any of [debtor’s] monthly payments” would
result in acceleration not broad enough to cover
subsequent default in tax payments); Crow, 516
S.W.2d at 228 (requiring notice of intention to
accelerate to state explicitly that failure to cure
default would result in foreclosure and would
entail possibility of deficiency judgment). A
fact issue sufficient to go to the jury was raised
by the debtor’s testimony that he did not receive
a letter notice of intention to accelerate in Dil-
lard v. Broyles, 633 S.W.2d 636, 640-41 (Tex.
App.—Corpus Christi 1982, writ ref’d n.r.e.).

8-4
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§ 8.4:5 Notice of Acceleration

After the acceleration of the secured debt, the
debtor must be told that the secured debt has
been accelerated. See form 8-4 in this manual
for a letter that advises the debtor that the
indebtedness has been accelerated. The notice
that the secured debt has been accelerated is dis-
tinct from and must be given after the notice of
intent to accelerate. Shumway v. Horizon Credit
Corp., 801 S.W.2d 890, 893-94 (Tex. 1991);
Joy Corp. v. Nob Hill North Properties, 543
S.W.2d 691, 695 (Tex. Civ. App.—Tyler 1976,
no writ) (holding that letter stating legal action
will be taken not notice that acceleration has
occurred).

Texas law is unclear whether a mere notice of
foreclosure sale can serve as notice of accelera-
tion. The Texas Supreme Court reserved judg-
ment on this issue in Ogden v. Gibraltar Savings
Ass’n, 640 S.W.2d 232 (Tex. 1982). The court
stated, “We do not decide whether, after proper
notice of intent to accelerate, a notice of
trustee’s sale is sufficient to give notice that the
debt has been accelerated.” Ogden, 640 S.W.2d
at 234. In McLemore v. Pacific Southwest Bank,
FSB, 872 5.W.2d 286, 291-92 (Tex. App.—
Texarkana 1994, writ dism’d by agr.), the court
found that the notice of foreclosure sale was
effective as a notice of acceleration. See also
Meadowbrook Gardens, Ltd. v. WMFMT Real
Estate Ltd. Partnership, 980 S.W.2d 916, 919
(Tex. App.-—Fort Worth 1998, pet. denied);
Phillips v. Allums, 882 SSW.2d 71, 74 (Tex.
App.—Houston [14th Dist.] 1994, writ denied).
The McLemore court may have been indicating
that there is a difference between merely posting
a trustee’s notice of foreclosure sale as estab-
lishing the fact of acceleration as opposed to
giving notice of such acceleration to the debtor
and in filing suit for judicial sale. Most com-
monly, a separate notice of acceleration is given
in addition to the notice of foreclosure sale. See
form 8-5, which serves as both a notice of accel-
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eration and a transmittal letter for the notice of
foreclosure sale.

§ 8.5 Waiver of Common-Law
Acceleration Requirements

The common law requirements for demand for
payment, notice of intent to accelerate, and
notice of acceleration may be waived by the
terms of the governing loan documents. In the
years following Ogden v. Gibraltar Savings
Ass'n, 640 S.W.2d 232 (Tex. 1982), Texas
courts of appeal struggled to define what quality
of waiver was required to effectively waive the
clear and unequivocal notices required in
Ogden. The Texas Supreme Court ended the
confusion in Shumway v. Horizon Credit Corp.,
801 S.W.2d 890 (Tex. 1991). Several months
after the Shumways defaulted on their loan,
Horizon accelerated the payments due on the
note without notice of presentment, notice of
intent to accelerate, or notice of acceleration,
and then sued the Shumways for the entire
unpaid balance plus interest, The sole issue in
Shumway was whether the Shumways waived
presentment and notice under the terms of the
note. The language in question was as follows:
“ENTIRE BALANCE DUE. if I [the Shum-
ways] default under this Note, you [Horizon]
may require that the entire unpaid balance of the
Amount of Loan plus accrued interest and late
charges be paid at once without prior notice or
demand.” Shumway, 801 S.W.2d at 982.

The Shumway court saw no reason why the
waiver of presentment, notice of intent to accel-
erate, and notice of acceleration should not have
to meet the same clear and wnequivocal standard
imposed by Motor & Industrial Finance Corp.
v. Hughes, 302 S.W.2d 386 (Tex. 1957), for cre-
ating an optional right to accelerate and the
Ogden case for giving the common law notices.
Accordingly, the supreme court held that a
waiver of presentment, notice of intent to accel-
erate, and notice of acceleration is effective if
and only if it is clear and unequivocal. Offering
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specific guidance on how to satisfy this stan-
dard, the court stated the following:

To meet this standard, a waiver pro-
vision must state specifically and
separately the rights surrendered.
Waiver of “demand” or “present-
ment”, and of “notice” or “notice of
acceleration”, in just so many words,
is effective to waive presentment and
notice of acceleration. Likewise, a
waiver of “notice of intent to acceler-
ate” is effective to waive that right.
However, waiver of “notice” or
“notice of acceleration” does not
waive notice of intent to acceleraie, a
separate right. Waiver of “notice” or
even “all notice” or “any notice what-
soever”, without more specificity,
does not unequivocally convey that
the borrower intended to waive both
notice of acceleration and notice of
intent to accelerate, two separate
rights.

Shumway, 801 S.W.2d at 893-94 (citations
omitted).

Because the Shumways had agreed in their note
to acceleration “without prior notice or
demand,” they waived presentment and notice
of acceleration, but not notice of intent to accel-
erate. Shumway, 801 S.W.2d at §94-95,

Even if the lender is unable to rely on the valid-
ity of certain waiver provisions, if the lender dis-
covers that any of the notices have not been
properly given, then the easiest solution, time
permitting, is to simply send correct notices. See
Stusky v. Coley, 668 S.W.2d 930 (Tex. App.—
Houston [14th Dist.] 1984, no writ).

A court of appeals case decided in 2012 high-
lights the importance for a lender and its counsel
of carefully coordinating across the set of loan
documents, especially the note and deed of trust,
the purported waivers of the common law accel-

8-5
(1716}



§ 8.5 Demand for Payment, Notice of Intent to Accelerate, and Notice of Acceleration

eration requirements. In Mathis v. DCR Mort-
gage Il Sub I, L.L.C., 389 8.W.3d 494 (Tex.
App.—El Paso 2012, no pet.), the note included
language that the court found sufficient under
Shumway to waive notice of intent to accelerate
and notice of acceleration. Mathis, 389 S.W.3d
at 507. If the deed of trust securing the note had
included no waivers of the common law acceler-
ation requirements or waiver language identical
to that in the note, the lender (who purported to
accelerate the maturity of the note without send-
ing an earlier, separate notice of intent to accel-
erate) would have prevailed based on the valid
waiver language in the note. The deed of trust
included, however, different and far less “clear
and unequivocal” waiver language. Construing
the note and the deed of trust together as a single
instrument and—because acceleration is not
favored in the law—applying strict scrutiny to
the combined waiver provisions, the court found
the purported waiver language in the deed of
trust created a reasonable doubt as to whether
the parties clearly and unequivocally intended to
waive notice of intent to accelerate, thereby con-
cluding that the purported acceleration (no
notice of intent having been given) void as a
matter of law. Mathis, 389 S.W.3d at 507--08.

§ 8.6 Right to Accelerate/
Acceleration Affected by

Lender’s Actions

The cases cited in this section reveal the vari-
ability in outcomes on a lender’s right to accel-
erate or the validity of a prior acceleration based
on the actions of the lender. Because accelera-
tion of the maturity begins the running of the
statute of limitations, if the parties desire to
undo the acceleration, a written reinstatement
agreement executed by the lender and the
debtor, wherein the acceleration is rescinded and
prior or modified payment provisions are set, is
advisable. In some circumstances, however, the
lender may be deemed to have reinstated the
loan without a written reinstatement agreement,
thereby waiving acceleration. Such conduct

(1/16)

might involve acceptance of a late or partial
payment. Acceptance of late payments has been
held to preclude the lender from validly acceler-
ating maturity because of a subsequent late pay-
ment without giving a second notice of default
and opportunity to cure. See Dhanani Invest-
ments, Inc. v. Second Master Bilt Homes, Inc.,
650 S.W.2d 220, 221-23 (Tex. App.—Fort
Worth 1983, no writ) (finding that lender
accepted seven late payments and attempted to
accelerate without notice of intent to accelerate);
see also Highpoint of Montgomery Corp. v. Vail,
638 S.W.2d 624, 627 (Tex. App.—Houston [1st
Dist.] 1982, writ ref’d n.r.¢.) (finding that notice
of intent to accelerate still required even though
note contained clause providing that “time is of
the essence” and that waiver of one opportunity
to accelerate “shall not constitute a waiver on
the part of the holder of the right to accelerate
the same at any other time™); McGowan v.
Pasol, 605 S.W.2d 728, 732 (Tex. Civ. App.—
Corpus Christi 1980, no writ) (finding that
acceptance of several late payments precluded
holder from accelerating maturity because of
single late payment, as note did not provide that
failure to exercise option to accelerate on default
did not constitute waiver of right on subsequent
default).

But other cases have upheld waivers of notice of
intent to accelerate even after acceptance of late
payments if the note contains an express waiver
in such circumstances. See Emfinger v. Pumpco,
Inc., 690 5. W.2d 88, 89 (Tex. App.—Beaumont
1985, no writ) (clause provided, “Failure to
exercise this option upon any default shall not
constitute a waiver of the right to exercise it in
the event of any subsequent default.”), disap-
proved on other grounds by Shumway v. Hori-
zon Credit Corp., 801 S.W.2d 890, 893 (Tex.
1991); see also Zeller v. University Savings
Ass’n, 580 S.W.2d 658, 660-61 (Tex. Civ.
App.—Tlouston [14th Dist.] 1979, no writ).

In Dillard v. Broyles, 633 8§.W.2d 636, 645 (Tex.
App.—Corpus Christi 1982, writ ref’d n.r.c.),
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the court found that a substantial delay (twenty-
two months) between the date of the notice of
acceleration and the date of notice of sale did
not invalidate the sale since “[1]aches and stale
demand are peculiarly available against the
assertion of equitable rights, and may not be
invoked to resist the enforcement of a purely
legal right.” Dillard, 633 S.W.2d at 645. Accel-
eration of maturity was not waived where a
lender accepted two years’ payments on the note
pending the mortgagor’s bankruptcy. Thompson
v. Chrysler First Business Credit Corp., 840
S.W.2d 25, 30-31 (Tex. App.-—Dallas 1992, no
writ). A creditor may revoke its acceleration of a
debt’s maturity if the debtor has not detrimen-
tally relied on the acceleration. Swoboda v
Wilshire Credit Corp., 975 S.W.2d 770, 776-77
(Tex. App.—Corpus Christi 1998), disapproved
on other grounds by Holy Cross Church of God
in Christ v. Wolf, 44 S.W.3d 562, 570 (Tex.
2001).

A lender may reestablish the waiver of notice of
intent-to-accelerate provisions by giving the
debtor notice that no further late payments will
be accepted and that the lender will insist on
strict compliance with the terms of the note. See
Bowie National Bank v. Stevens, 532 S.W.2d 67,
68-69 (Tex. 1975); Slivka v. Swiss Avenue Bank,
653 5.W.2d 939, 94142 (Tex. App.—Dallas
1983, no writ), disapproved on other grounds by
Shumway, 801 S.W.2d at 894,

Once the note’s maturity has been accelerated,
the lender may be put to an election if the maker
tenders past-due installments. The lender may
be required to either accept the past-due install-
ments and cancel the acceleration or refuse the
tendered installments, return them to the maker,
and proceed with the foreclosure. Stergios v.
Babcock, 568 S.W.2d 707, 708 (Tex. Civ.
App.—Fort Worth 1978, writ ref’d n.r.e.).

A lender is prevented from accelerating the
maturity of a note if the mortgagor’s default was
the result of accident, mistake, or the inequitable

© STATE BAR OF TEXAS

conduct of the lender. See Hiller v. Prosper Tex,
Inc.,437 8. W.2d 412, 414-15 (Tex. Civ. App.—
Houston [1st Dist.] 1969, no writ) (finding that
mortgagee failed to provide information to
mortgagor regarding amount of substantial
excess proceeds in escrow account, which mort-
gagor requested be used to pay accruing
monthly installments).

Waiver of the contract terms by the lender does
not occur merely because the holder of the note
does not immediately declare default. Slaughter
Investment Co. v. Cooper, 597 S.W.2d 455, 457
(Tex. Civ. App.—Dallas 1980, no writ),

Waiver by the lender of some rights is not
waiver of strict performance of other rights, See
Bluebonnet Savings Bank, F.S.B. v. Grayridge
Apartment Homes, Inc., 907 S.W.2d 904, 911
(Tex. App.—Houston [1st Dist.] 1995, writ
denied) (finding that bank repeatedly passing on
posted foreclosure sales did not waive right to
finally foreclose when bank’s attorneys notified
debtor that passing of sale did not constitute
waiver by bank of its right to foreclose).

§ 8.7 Partial Payment in Accord
and Satisfaction; Inadequate
Payment

Care should be taken by the lender in accepting
partial payments. Acceptance of a partial-
payment check with the notation that it is “in
payment of all claims” or “payment in full” may
result in the borrower’s debt being paid in full.
See, e.g., Boland v. Mundaca Investment Corp.,
978 S.W.2d 146 (Tex. App.—Austin 1998, no
pet.); Hixson v. Cox, 633 S.W.2d 330 (Tex. Civ.
App.—Dallas 1982, writ ref’d n.r.e.).

The amount owing must be paid in order to cure
default. See Arguelles v. Kaplan, 736 S.W.2d
782, 784 (Tex. App.—Corpus Christi 1987, writ
ref’d n.r.e.); Forestier v. San Antonio Savings
Ass’n, 564 §.W.2d 160, 164-65 (Tex. Civ.
App.—S8an Antonio 1978, writ ref’d n.r.¢.). The
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§ 8.7 Demand for Payment, Notice of Intent to Accelerate, and Notice of Acceleration

amount due includes principal, interest accrued,
and attorney’s fees. French v. May, 484 S'W.2d
420, 426-27 (Tex. Civ. App.—Corpus Christi
1972, writ ref’d n.r.e.). If a dispute exists about
the amount due, the debtor must tender the
amount the debtor believes in good faith to be
due in order to obtain an injunction. See Lee v.
Howard Broadcasting Corp., 305 S.W.2d 629
(Tex. Civ. App.—Houston 1957, writ dism’d by
agr.y; see also Church v. Rodriguez, 767 S.W.2d
898 (Tex. App.—Corpus Christi 1989, no writ).

§ 88 Demand for Payment Should
Include Demand for Rents

In 2011 the Texas legislature enacted Texas
Property Code chapter 64, Assignment of Rents
to Lienholder, also known as the Texas Assign-
ment of Rents Act (TARA). See Acts 2011, 82d
Leg., R.S., ch. 636 (S.B. 889), eff. June 17,
2011. Upon the enactment of TARA, all assign-
ments of rent in Texas became collateral assign-
ments (as opposed to the “absolute assignment
with license-back™ common in Texas since Tay-
lor v. Brennan, 621 S.W.2d 592, 594 (Tex.
1981)), regardless of the form the assignment
takes in the security instrument. Tex. Prop. Code
§ 64.051(b). Chapter 9 of this manual covers
TARA in depth, including the means by which
an assignee of the rents (the holder of the note
and deed of trust) may enforce the collateral
assignment of rents against the assignor of the
rents. See language demanding payment of rents
and proceeds to which the assignee is entitled
under TARA in forms 8-2 through 8-4 and
forms 9-1 and 9-2 in this manual.

§8.9 Treatment of Guarantors

Even though commercial real estate loan guar-
anties in Texas are often more replete with
waivers than the other customary documents
that evidence and secure such a loan, there
appears to be no requirement that notice of
intent to accelerate be given to a guarantor of the
debt (absent contractual language to the con-

8-8
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trary). See Miller v. University Savings Ass'n,
858 S.W.2d 33, 36 (Tex. App.—Houston [14th
Dist.] 1993, writ denied). For an excellent dis-
cussion of other cases in which guarantors were
not afforded a variety of rights of note makers,
see Long v. NCNB-Texas National Bank, 882
8.W.2d 861, 866 (Tex. App.—Corpus Christi
1994, no writ) (holding that guarantor was not
entitled to notice of foreclosure sale served
under section 51.002 of the Texas Property
Code); Goff v. Southmost Savings & Loan Ass'n,
758 S.W.2d 822, 824-25 (Tex. App.—Corpus
Christi 1988, writ denied) (waiver in guaranty
upheld); and Micrea, Inc. v. Eureka Life Insur-
ance Co. of America, 534 S.W.2d 348, 357 (Tex.
Civ. App.—Fort Worth 1976, writ ref’d n.r.e.)
(notice to guarantor of acceleration waived and
not properly pleaded). A guarantor is, however,
a debtor within the meaning of sections
§.102(a)(28) and (60) and 9.611 of the Texas
Business and Commerce Code. See Carroll v.
General Electric Credit Corp., 734 §.W.2d 153,
154-55 (Tex. App.—Houston [{st Dist.] 1987,
no writ) (failure to notify gnarantor of nonjudi-
cial foreclosure sale of personal property bars
assertion of deficiency claim on behalf of credi-
tor); see also Hernandez v. Bexar County
National Bank, 710 S.W.2d 684 (Tex. App.—
Corpus Christi), writ ref’d n.r.e. per curiam, 716
S.W.2d 938 (Tex. 1986); Peck v. Mack Trucks,
Inc., 704 S.W.2d 583 (Tex. App.—Austin 1986,
no writ).

Notwithstanding the Miller case, the Long case,
and the various cases cited in Long that do not
confer on guarantors all of the rights of a note
maker, prudence suggests that the demands and
notices that a lender may choose or be obligated
to send to a note maker (debtor) also be served
on each guarantor,

Limitations on Installment
Notes

§8.10

Nonnegotiable installment notes are subjectto a
four-year statute of limitations under state law,
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Demand for Payment, Notice of Intent to Accelerate, and Notice of Acceleration §8.11

Tex. Civ. Prac. & Rem. Code § 16.004(a)(3).
Negotiable installment notes are subject to a six-
year statute of limitations under state law. Tex.
Bus. & Com. Code § 3.118(a). Unlike the lim-
itations period for foreclosure of a real property
lien securing an installment note (which, accord-
ing to section 16.035(e) of the Civil Practice and
Remedies Code, does not begin to run until the
maturity date of the last installment), the limita-
tions period to sue to enforce an installment note
begins to run on the due date of each install-
ment. Tex. Bus. & Com. Code § 3.118(a) (as to
negotiable installment notes); Gabriel v. Alhab-
bal, 618 S.W.2d 894, 897 (Tex, Civ. App.—
Houston [1st Dist.] 1981, writ ref’d n.r.e.);
Lufkin Nursing Home, Inc. v. Colonial Invest-
ment Corp., 491 S.W.2d 459, 463 (Tex. Civ.
App.——Amarillo 1973, no writ) (as to nonnego-
tiable installment notes). Because of the forego-
ing considerations, lenders have historically
included in their loan documents the right to
accelerate the maturity of an installment debt
upon default.

§8.11 Practice Tips

§ 8.11:1 Reasonable Notice to Cure

For loans not secured by the debtor’s residence,
the lender and its counsel may wish to afford the
debtor a reasonable time under the circum-
stances to cure a default before acceleration of
the secured debt, even if the governing loan doc-
uments include valid waivers of the common
law acceleration requirements. A common prac-
tice in Texas is to give the debtor at least ten
days after receipt of the demand letter to cure
the default. At least two courts have held cure
periods of ten days or less to be reasonable. See
Hammond v. All Wheel Drive Co., 707 S.W.2d
734, 737-38 (Tex. App.—Beaumont 1986, no
writ) (relying on presentation requirements of
former Texas Business and Commerce Code
section 3.504 (now section 3.501) requiring pay-
ment by close of next business day following
presentment); Investors Realty Trust v. Carlton
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Corp., 541 S.W.2d 289, 290-91 (Tex. Civ.
App.—Dallas 1976, no writ) (finding ten-day
period sufficient under circumstances).

§8.11:2  Coordination between

Debtor and Its Counsel

The attorney for the lender, as soon as practica-
ble before mailing any notice to the debtor,
should check with the lender to verify that it has
not accepted late payment or agreed to a delay in
accelerating the debt. Posting notice of foreclo-
sure when the lender and the debtor have agreed
to some form of repayment could expose the
lender to liability. It is advisable for the attorney
to send all proposed correspondence to the
debtor first to the lender for review, allowing the
lender, among other things, to verify that the
address(es) listed for the debtor is/are the
debtor’s last known address(es) according to the
records of the lender. Tex. Prop. Code

§ 51.0001(2). The attorney may also wish to
advise the lender not to send notices of payoff
due or computer-generated dunning letters to the
debtor once the matter is placed with the attor-
ney.

§8.11:3  Mailing Correspondence to

Debtor

All correspondence should be sent (and must be
sent n the case of a loan secured by the debtor’s
residence) by certified mail. To substantiate
delivery, the notice letters should be sent with
return receipt requested. Additionally, the attor-
ney should have the mailing receipt stamped by
the post office to prove mailing. These proce-
dures are useful to counter the argument that the
debtor never received notice. See Handelman v.
Handelman, 608 S.W.2d 298, 300-301 (Tex.
Civ. App.—Houston [14th Dist.] 1980, writ
ref’d n.r.e.) (discussing certified mail receipt
provision requiring signature by obligor on
green card); Hensley v. Lubbock National Bank,
561 S.W.2d 885, 891 (Tex. Civ. App.—
Amarillo 1978, no writ) (finding sworn denial of
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§ 8.11 Demand for Payment, Notice of Intent to Accelerate, and Notice of Acceleration

receipt of notice some evidence of nonnotifica-
tion of sale).

The attorney for the lender may also wish to
send a duplicate demand letter by regular mail at
the same time the certified letter is sent. Often,
even though the certified letter is returned
marked “refused,” the letter sent by regular mail
is not returned. A certificate of mailing (PS
Form 3817) stamped at the post office serves as
proof of mailing the letter by regular mail. If the
attorney does not have all notice mail stamped at
the post office, special procedures should be
adopted in the attorney’s mail room to substanti-
ate mailing. The attorney may wish to have the
person handling the mailing log the actual
deposit of the mail (iime, date, and place} and
should at least have that person sign a mailing
affidavit at the time of mailing. Both the certi-
fied mail and regular mail envelopes should be
marked “Forwarding and Address Correction
Requested.” Receipts of certified mail should be
monitored to determing if address problems
exist before actually foreclosing. The client
should be informed of the attorney’s receipt of
green return-receipt cards. Copies of the green

g-10
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cards may simply be mailed to the lender as they
are received.

§ 8.11:4  Resending Notices

At least two objectives should be paramount in
the notice process: (1) getting notice to the
debtor in a reasonable time to cure the default
and (2) minimizing the debtor’s trial defenses
based on perceived unreasonable conduct of the
lender. The lender should be prepared to restart
the notice process if any of the multitude of pos-
sible mailing and mail-receipt problems develop
(for example, wrong address, changed address,
divorce, and separate addresses). Acceleration
and foreclosure are harsh remedies strictly con-
strued against the lender. Delaying the process
by a month is much less costly than defending
the propriety of the sale and the entitlement to a
deficiency because of mailing problems.

§ 8.11:5 Curing Defective Notice

A defective notice may be cured by a subse-
quent corrected notice. Stusky v. Coley, 668
S.W.2d 930, 933 (Tex. App.—Houston {14th
Dist.] 1984, no writ).
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Notice of Abandonment, Waiver, Rescission, and Withdrawal of Acceleration of Debt Form 8-1

Form 8-1

Notice of Abandonment, Waiver, Rescission, and Withdrawal of
Acceleration of Debt

[Name and address of obligor]

Re: Notice of Abandonment, Waiver, Rescission, and Withdrawal of Acceleration of Debt
secured by the deed of trust recorded in [recording data] of the real property records of
[county| County, Texas, under Texas Civil Practice and Remedies Code section 16.038

Property Address: [Address of property]

Borrower(s) or Obligor(s): [Name(s) of borrower(s) or obligor(s)]

Lender or Mortgagee: [Name of lender or mortgagee]
Mortgage Servicer: [Name of mortgage servicer]
Effective Date: [Date]

- [Salutation]

[Name of mortgage servicer] (“Mortgage Servicer”) is the duly authorized agent for
loan servicing administration of Obligor’s loan agreement debt (“Debt”) for its principal, the
mortgagee, as evidenced by a note secured by a security instrument generally known as the

Deed of Trust that encumbers the real property and improvements described as:

Select one of the following.

[Recite legal description]

Or, if legal description is more
than five lines long, attach legal
description as exhibit.

See legal description attached.
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Form 8-1 Notice of Abandenment, Waiver, Rescission, and Withdrawal of Acceleration of Debt

Continue with the following.

[Name of mortgagee] or its Mortgage Servicer (“Mortgagee™), on its behalf, has volun-
tarily abandoned and withdrawn its option under the loan agreement to exercise the contrac-
tual right to immediate payment of the Debt from Obligor after giving notice of intent to
accelerate and notice of acceleration of the maturity of the Debt. Therefore, to Obligor’s ben-
efit but to Mortgagee’s detriment, the terms of Obligor’s loan agreement are restored to its
original terms and conditions, including the maturity date, and Obligor may make the loan
payments according to the original loan agreement’s payment schedule. The effective date of
the Mortgagee’s abandonment, withdrawal, relinquishment, or rescission of its right to imme-
diate payment of the Debt is when Mortgagee mailed this notice to Obligor at Obligor’s last
known address in accordance with Texas Civil Practice and Remedies Code section 16.038

and abandoned any previous acceleration of the maturity of the Debt.

The abandonment, withdrawal, relinquishment, or rescission of any or all previous
notices or acts of acceleration, whether expressed or implied, does not waive or suspend the
Mortgagee—or its successor or assigns—the right in the future to reaccelerate the maturity of

Obligor’s Debt and declare the Debt immediately due.

Mortgagee has appointed the undersigned as its duly authorized agent to execute this

instrument on its behalf for the purposes herein stated.

Sincerely yours,

{Name of attorney, mortgage servicer, or
mortgagee]

8-1-2 @ STATE BAR OF TEXAS
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Notice of Abandonment, Waiver, Rescission, and Withdrawal of Acceleration of Debt Form 8-1

STATE OF TEXAS )
COUNTY OF )

BEFORE ME, the undersigned notary public, on this day personally appeared [name of
affiant], known to me to be the person whose name is subscribed to the foregoing instrument,
and acknowledged to me that [he/she] executed the same for the purposes and consideration

therein expressed.

Given under my hand and seal of office this [specify] day of [month], [year].

Notary Public, State of Texas

Certified Mail No. [number]
Return Receipt Requested

© STATE BAR OF TEXAS 8-1-3
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[Reserved]
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Demand for Payment and Notice That Note Has Matured by Its Terms Form 8-2

Form 8-2

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

Demand for Payment and Notice That Note Has Matured by Its
Terms

[Date]
[Name and address of borrower|

Re:  Demand for payment and notice that note has matured by its terms pursuant to the fol-
lowing instruments, among others (collectively, the “Loan Documents™):

[Exact title of deed of trust] (“Deed of Trust”):

Dated: [Date]

Grantor: {Name of grantor]

Trustee: [Name of trustee]

Lender: [Name of lender]

Recorded in: [Recording data] of the real property records of [county]

County, Texas [include if applicable: being in renewal and
extension of [exact titfe of deed of trust] recorded in
[recording data] of the real property records of [county]

County, Texas]

© STATE BAR OF TEXAS 8-2-1
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Form 8-2 Demand for Payment and Notice That Note Has Matured by Its Terms

Secures: [Exact title of promissory note] (“Note™) in the original

principal amount of $[amount], executed by [name of bor-
rower] (“Borrower”) and payable to the order of Lender
[include if applicable: and all other indebtedness of Bor-

rower to Lender]

Include the following if applicable.

Modifications
and Renewals: [Describe most recent document(s) known to preparer,

using exact title(s)] (as used herein, the terms “Note” and
“Deed of Trust” mean the Note and Deed of Trust as so

modified, renewed, and/or extended)

And/Or

Assignment: The Note [and/,] the liens and security interests of the

Deed of Trust [, and the Guaranty] were transferred and
assigned to [name of beneficiary] (“Beneficiary”) by an
instrument dated |date], recorded in [recording data] of the

real property records of [county] County, Texas

And{Or

Guaranty: The Note [and all other indebtedness of Borrower to
Lender] is guaranteed by a [exact title of guaranty] dated
[date], and executed by [name of guarantor] in favor of

Lender

Continue with the following.
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Demand for Payment and Notice That Note Has Matured by Its Terms Form 8-2

If the loan is being serviced pursuant to a servicing agreement
and the servicer is to receive payment of past-due amounts and/
or contacted about the amount past due, the last sentence of the
following paragraph should be revised to name the servicer, its
address, and contact person.

[Salutation]

This letter is written at the request and on behalf of our client, [Lender/Beneficiary].
The Note matured by its terms on [date] and remains due and payable. Borrower and any
other party obligated on the Note are given notice that Borrower’s failure to pay the amounts
due constitutes a monetary default under the terms of the Note and the Deed of Trust. Demand
is hereby made for (1) payment in full of the past-due amounts, together with all lawful
accrued and unpaid interest due until the date of payment, on or before [time] [A.M./P.M.] on
[date that is at least twenty days from date of this letter] by cashier’s check at the offices of
[Lender/Beneficiary] at [location], attention: [name] [include if applicable: , or by wire trans-
fer in accordance with instructions furnished by [name] at [Lender/Beneficiary]], and (2) pay-
ment by Grantor of rents and proceeds of any rents to which [Lender/Beneficiary] is entitled
under the Loan Documents and Texas Property Code chapter 64, Assignment of Rents to

Lienholder,

If payment of all amounts that are then currently due and owing under the Note are not
received by [Lender/Beneficiary] by the time and date stated above, [ Lender/Beneficiary]
intends to (1) enforce payment of the Note against Borrower and each other person or entity
obligated therefor (except to the extent that the Note is nonrecourse or any party’s liability has
been limited by contract); (2) commence nonjudicial proceedings to foreclose the liens and
security interests existing under the Deed of Trust (foreclosure of such liens and security
interests would be by a sale of the real property and personal property, if any, described in the
Deed of Trust, pursuant to the power of sale existing under the Deed of Trust); and (3) exer-
cise some or all of the other rights and remedies available to [Lender/Beneficiary] under the
Loan Documents, at law, or in equity.

€ STATE BAR OF TEXAS 8-2-3
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Form 8-2 Demand for Payment and Notice That Note Has Matured by Its Terms

If any party who receives this letter is a debtor in a bankruptcy proceeding subject to
the provisions of the United States Bankruptcy Code (title 11 of the United States Code), this
letter is merely intended to be written notice of the defaults under the Note in compliance with
the Loan Documents and applicable law. This letter is not an act to collect, assess, or recover
a claim against that party, nor is this letter intended to violate any provisions of the Code. Any
and all claims that [Lender/Beneficiary] asserts against that party will be properly asserted in
compliance with the Code in the bankruptcy proceeding. In addition, all of [Lender/Benefi-
ciary]’s claims, demands, and accruals regarding the Loan Documents, whenever made, and
whether for principal, interest, or otherwise, are intended to comply in all respects, both inde-
pendently and collectively, with all applicable usury laws, and are accordingly limited so that

all applicable usury laws are not violated.

Nothing contained in this letter is intended to waive any default or event of default;
waive any rights, remedies, or recourses available to [Lender/Beneficiary]; or be an election

of remedies resulting from any default that may exist with respect to the Loan Documents,

Include the following if applicable.

Please understand that no communication, written or oral, that Borrower [or Grantor]
has had or may have with [Lender/Beneficiary| concerning any modification, renewal, exten-
sion, or restructure of the Loan Documents, including any deed in lieu of foreclosure, waiver
of deficiency, or agreed foreclosure in any way modifies this letter or constitutes consent to
the nonpayment of the Note or a waiver by [Lender/Beneficiary] of any of the remedies
described herein. There are currently no modification, renewal, extension, or settlement agree-
ments between Borrower [, Grantor,] and [Lender/Beneficiary] with regard to the Note and
Deed of Trust, except as noted above, and all proposals made by [Borrower/Grantor] to

[Lender/Beneficiary] relating to any of the foregoing are rejected.

Continue with the foliowing.
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Demand for Payment and Notice That Note Has Matured by Its Terms Form 8-2

You may contact [name] of [name of lender or beneficiary] at [address and telephone
number], regarding any questions that you may have, including the outstanding balance of the
past-due amounts on the Note as of any particular date. If you have any questions that you
believe I can answer, you or your attorney may contact me at the telephone number or address

listed below.

As required by Tex. Prop. Code § 51.002(i), include language
substantially similar to the following that is conspicuously
printed in bold-faced or underlined type.

Assert and protect your rights as a member of the armed forces of the United
States. If you are or your spouse is serving on active military duty, including active mili-
tary duty as a member of the Texas National Guard or the National Guard of another
state or as a member of a reserve component of the armed forces of the United States,
please send written notice of the active duty military service to the sender of this notice

immediately.

Continue with the following.

Sincerely yours,

[Name of attorney]

Attorney for [name of lender or beneficiary]
State Bar No.:

[E-mail address]|

[Address]

[Telephone]

[Telecopier]

@ STATE BAR OF TEXAS 8-2-5
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Form 8-2 Demand for Payment and Notice That Note Has Matured by Its Terms

Certified Mail No. [number]

Return Receipt Requested

¢: [name of lending officer]

c: [name of grantor, if applicable]

: [name of borrower’s counsel, if applicable]

: [name of general partner(s) of borrower, if applicable]
: [mame of guarantor, if applicable]

: [name of assumptor, if applicable]

O O 0 6
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Demand for Payment and Notice of Intent to Accelerate Form 8-3

Form 8-3

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure preceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”

EEI 11

“meortgagor,

mortgagee,” or “mortgage servicer” as appropriate.

Demand for Payment and Notice of Intent to Accelerate

[Name and address of borrower]

[Date]

Re:  Demand for payment and notice of intention to accelerate unpaid principal balance
regarding the following instruments, among others (collectively, the “Loan Docu-

ments”):

[Exact title of deed of trust] (“Deed of Trust™):

Dated:

Qrantor:

Trustee;

Lender;

Recorded in:

Secures:

€1 STATE BAR OF TEXAS

[Date]

[Name of grantor|

[Name of trustee]

[Name of lender]

[Recording data] of the real property records of [county]
County, Texas [include if applicable: being in renewal and
extension of [exact title of deed of trust] recorded in
[recording data] of the real property records of [county]

County, Texas]

[Exact title of promissory note] (“Note”) in the original

principal amount of $[amount], executed by [name of bor-

8-3-1
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Form 8-3 Demand for Payment and Notice of Inient to Accelerate

rower] (“Borrower”) and payable to the order of Lender

[include if applicable: and all other indebtedness of Bor-

rower to Lender]

Include the following if applicable.

Modifications
and Renewals: [Describe most recent document(s) known to preparer,

using exact title(s)] (as used herein, the terms “Note” and
“Deed of Trust” mean the Note and Deed of Trust as so

modified, renewed, and/or extended)

And/Or

Assignment: The Note [and/,] the liens and security interests of the
Deed of Trust [, and the Guaranty] were transferred and

assigned to [name of beneficiary] (“Beneficiary™) by an

instrument dated [date], recorded in [recording data] of the

real property records of [county] County, Texas

And/Or

Guaranty: The Note [and all other indebtedness of Borrower to
Lender] is guaranteed by a [exact title of guaranty] dated
[date], and executed by [name of guarantor] in favor of

Lender

Continue with the following.

If the loan is being serviced pursuant to a servicing agreement and
the servicer is to receive payment of past-due amounts and/or
contacted about the amount past due, the last sentence of the fol-
lowing paragraph should be revised to name the servicer, its
address, and contact person.

8-3-2 © STATE BAR OF TEXAS
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Demand for Payment and Notice of Intent to Accelerate Form 8-3

[Salutation]

This letter is written at the request and on behalf of our client, [Lender/Beneficiary).
Borrower has failed to make payment of amounts owing under the Note. Borrower and any
other party obligated on the Note are given notice that Borrower’s failure to pay the amounts
due constitutes a monetary default under the terms of the Note and the Deed of Trust. Demand
is hereby made for (1) payment in full of the past-due amounts, together with all lawful
accrued and unpaid interest due until the date of payment, on or before [time] [A.M./P.M.] on
[date that is at least twenty days from date of this letter] by cashier’s check at the offices of
[Lender/Beneficiary] at [location], attention: [name] [include if applicable: , or by wire trans-
fer in accordance with instructions furnished by [name] at [Lender/Beneficiary]], and (2) pay-
ment by Grantor of rents and proceeds of any rents to which [Lender/Beneficiary] is entitled
under the Loan Documents and Texas Property Code chapter 64, Assignment of Rents to

Lienholder.

If payment of all amounts that are then currently due and owing under the Note are not
received by [Lender/Beneficiary] by the time and date stated above, [Lender/Beneficiary]
intends to (1) accelerate the maturity of the indebtedness evidenced by the Note and secured
by the Deed of Trust and declare the entire unpaid principal balance of the Note, plus all law-
ful accrued and unpaid interest thereon, to be immediately due and payable; (2) enforce pay-
ment of the Note against Borrower and each other person or entity obligated therefor {except
to the extent that the Note is nonrecourse or any party’s liability has been limited by contract);
(3) commence nonjudicial proceedings to foreclose the liens and security interests existing
under the Deed of Trust (foreclosure of such liens and security interests would be by a sale of
the real property and personal property, if any, described in the Deed of Trust, pursuant to the
power of sale existing under the Deed of Trust); and (4) exercise some or all of the other rights

and remedies available to [Lender/Beneficiary] under the Loan Documents, at law, or in

equity.
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If any party who receives this letter is a debtor in a bankruptcy proceeding subject to
the provisions of the United States Bankruptcy Code (title 11 of the United States Code), this
letter is merely intended to be written notice of the defaults under the Note in compliance with
the Loan Documents and applicable law. This letter is not an act to collect, assess, or recover
a claim against that party, nor is this letter intended to violate any provisions of the Code. Any
and all claims that [Lender/Beneficiary] asserts against that party will be properly asserted in
compliance with the Code in the bankruptcy proceeding. In addition, all of {Lender/Benefi-
ciary]’s claims, demands, and accruals regarding the Loan Documents, whenever made, and
whether for principal, interest, or otherwise, are intended to comply in all respects, both inde-
pendently and collectively, with all applicable usury laws, and are accordingly limited so that

all applicable usury laws are not violated.

Nothing contained in this letter is intended to waive any default or event of default;
waive any rights, remedies, or recourses available to [Lender/Beneficiary]; or be an election

of remedies resulting from any default that may exist with respect to the Loan Documents.

Include the foliowing if applicable.

Please understand that no communication, written or oral, that Borrower [or Grantor]
has had or may have with [Lender/Beneficiary] concerning any modification, renewal, exten-
sion, or restructure of the Loan Documents, including any deed in lieu of foreclosure, waiver
of deficiency or agreed foreclosure, in any way modifies this letter or constitutes consent to
the nonpayment of the Note or a waiver by [Lender/Beneficiary] of any of the remedies
described herein. There are currently no modification, renewal, extension, or settlement agree-
ments between Borrower [, Grantor,] and [Lender/Beneficiary] with regard to the Note and
Deed of Trust, except as noted above, and all proposals made by [Borrower/Grantor] to

[Lender/Beneficiary] relating to any of the foregoing are rejected.

Continue with the following.
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You may contact [name] of [name of lender or beneficiary] at [address and telephone
number], regarding any questions that you may have, including the outstanding balance of the
past-due amounts on the Note as of any particular date. If you have any questions that you
believe I can answer, you or your attorney may contact me at the telephone number or address

fisted below.

As required by Tex. Prop. Code § 51.002(i), include lan-
guage substantially similar to the following that is conspicu-
ously printed in bold-faced or underlined type,

Assert and protect your rights as a member of the armed forces of the United
States. If you are or your spouse is serving on active military duty, including active mili-
tary duty as a member of the Texas National Guard or the National Guard of another
state or as a member of a reserve component of the armed forces of the United States,
please send written notice of the active duty military service to the sender of this notice

immediately.

Continue with the following.

Sincerely yours,

[Name of attorney]

Attorney for [name of lender or beneficiary]
State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

Certified Mail No. [number]

Return Receipt Requested

: [name of lending officer]

c: [name of grantor, if applicable]

¢: [name of borrower’s counsel, if applicable]
c

c

o

: [name of general partner(s) of borrower, if applicable]
: [name of guarantor, if applicable]
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c: [name of assumptor, if applicable]
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(1/16)



Notice of Acceleration Form 8-4

Form 8-4

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

Notice of Acceleration

[Date]
[Name and address of borrower]

Re:  Notice of acceleration regarding the following instruments, among others (collectively,
the “Loan Documents™):

[Exact title of deed of trust] (“Deed of Trust™):

Dated: [Date]

Grantor: [Name of grantor]

Trustee: [Name of trustee]

Lender: ‘ [Name of lender|

Recorded in: [Recording data] of the real property records of [county]

County, Texas [include if applicable: being in renewal and
extension of [exact title of deed of trust] recorded in
[recording data] of the real property records of [county]|

County, Texas]

Secures: [Exact title of promissory note] (“Note”) in the original

principal amount of ${amount], executed by [name of bor-

© STATE BAR OF TEXAS 8-4-1
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Notice of Acceleration

rower] (“Borrower™) and payable to the order of Lender
[include if applicable: and all other indebtedness of Bor-

rower to Lender]

Include the following if applicable.

Modifications
and Renewals;

Assignment:

Guaranty:

Substitute Trustee;

[Salutation]

8-4-2

(l1716)

[Describe most recent document(s) known to preparer,
using exact title(s)] (as used herein, the terms “Note” and
“Deed of Trust” mean the Note and Deed of Trust as so

modified, renewed, and/or extended)

And/Cr

The Note [and/,] the liens and security interests of the
Deed of Trust [, and the Guaranty] were transferred and
assigned to [name of beneficiary| (“Beneficiary”) by an
instrument dated [date], recorded in [recording data] of the

real property records of [county] County, Texas

And/Or

The Note [and all other indebtedness of Borrower to
Lender] is guaranteed by a [exact title of guaranty] dated
[date], and executed by [name of guarantor] in favor of

Lender

And/Or

[Name of substitute trustee]
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This letter is written at the request and on behalf of our client, {Lender/Beneficiary].
Written notice dated [date], was served on Borrower by [name] on behalf of [Lender/Benefi-
ciary| by certified mail, return receipt requested, informing Borrower of the existence of one
or more defaults under the Note and the Deed of Trust (“Defaults™). The Note, among other
things, constitutes part of the indebtedness secured by the Deed of Trust (“Indebtedness™). In
that notice, demand was made on Borrower to pay the unpaid past—due amounts then owing
under the Note and Borrower was advised of [Lender/Beneficiary]’s intention to accelerate

the maturity of the Note if the Defaults were not cured.

According to the records of [Lender/Beneficiary], Borrower has not cured the Defaults.
Therefore, [Lender/Beneficiary], by this letter, accelerates the maturity of the Indebtedness
(including all unpaid principal of, and all lawful accrued and unpaid interest and other lawful
amounts due under, the Note) and declares the entire Indebtedness immediately due and pay-
able. [Lender/Beneficiary] makes demand (1) on Borrower and on all persons and entities
obligated on the Note (except to the extent that obligation is expressly limited by written con-
tract or applicable law) for payment in full of the entire Indebtedness and (2) on Grantor for
payment of rents and proceeds of any rents to which [Lender/Beneficiary] is entitled under the

Loan Documents and Texas Property Code chapter 64, Assignment of Rents to Lienholder.

If any party who receives this letter is a debtor in a bankruptcy proceeding subject to
the provisions of the United States Bankruptcy Code (title 11 of the United States Code), this
letter is merely intended to be written notice of the defaults under the Note in compliance with
the Loan Documents and applicable law. This letter is not an act to collect, assess, or recover
a claim against that party, nor is this letter intended to violate any provisions of the Code. Any
and all claims that [Lender/Beneficiary] asserts against that party will be properly asserted in
compliance with the Code in the bankruptcy proceeding. In addition, all of [Lender/Benefi-
ciary]’s claims, demands, and accruals regarding the Loan Documents, whenever made, and

whether for principal, interest, or otherwise, are intended to comply in all respects, both inde-

© STATE BAR OF TEXAS 8-4-3
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pendently and collectively, with all applicable usury laws, and are accordingly limited so that

all applicable usury laws are not violated.

Nothing contained in this letter is intended to waive any default or event of default;
waive any rights, remedies, or recourses available to [Lender/Beneficiary]; or be an election

of remedies resulting from any default that may exist with respect to the Loan Documents.

Y ou may contact [name] of [name of lender or beneficiary] at [address and telephone
number], regarding any questions that you may have, including the outstanding balance of the
past-due amounts on the Note as of any particular date. If you have any questions that you
believe I can answer, you or your attorney may contact me at the telephone number or address

listed below.

As required by Tex. Prop. Code § 51.002(i), include lan-
guage substantially similar to the following that is conspicu-
ously printed in bold-faced or underlined type.

Assert and protect your rights as a member of the armed forces of the United
States. If you are or your spouse is serving on active military duty, including active mili-
tary duty as a member of the Texas National Guard or the National Guard of another
state or as a member of a reserve component of the armed forces of the United States,
please send written notice of the active duty military service to the sender of this notice

immediately.

Continue with the following.
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Certified Mail No. [number]

Return Receipt Requested

c: [name of lending officer]

c: [name of grantor, if applicable]

. [name of borrower’s counsel, if applicable]

o

: [name of guarantor, if applicable]
: [mame of assumptor, if applicable]

a6 o

&) STATE BAR OF TEXAS

Form 8-4

Sincerely yours,

[Name of attorney]

Attorney for [name of lender or beneficiary]
State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

[name of general partner(s) of borrower, if applicable]

8-4-5
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[Reserved]
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Form 8-5

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a per-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

Letter to Debtor—Notice of Acceleration and
Transmittal Letter for Notice of Foreclosure Sale

[Date]

[Name and address of debtor]

Re: Notice of foreclosure sale on [date], by [name], [Trustee/Substitute Trustee] of property
described in deed of trust dated [date], executed by [name of mortgagor] and recorded
[date], in [recording data] of the real property records of [county] County, Texas, securing
the obligations therein described (the “Indebtedness™) originally payable to [name of mort-
gagee] and now owned by [name of noteholder]

[Salutation]

This letter and the enclosed copy of the Notice of Foreclosure Sale are being sent to you
as [an obligor on the Indebtedness evidenced by the promissory note dated [date], in the orig-
inal principal amount of $[amount], executed by [name] and payable to the order of [name]/an
owner of the collateral] described in the enclosed notice. Default has occurred in the payment
of the Indebtedness secured by the deed of trust. [ have been employed by [rame of note-
holder] (the “Noteholder™), to represent it in collecting the Indebtedness and enforcing the ref-

erenced deed of trust.

[ have been appointed the [trustee/substitute trustee] to conduct the foreclosure sale of

the property encumbered by the deed of trust.

© STATE BAR OF TEXAS 8-5-1
(1/16)



Form 8-5 Letter to Debtor—Notice of Acceleration and Transmittal Letter

I am enclosing a copy of the Notice of Foreclosure Sale, which is being posted on the
public notice board of the [county] County Courthouse and in accordance with the provisions
of the deed of trust. You are informed that the public auction of the property described in the
Notice of Foreclosure Sale is scheduled for Tuesday, [date], between the hours of 10:00 A.Mm.
and 4:00 P.M. at the [eounty] County Courthouse. The sale will begin no carlier than [time]
[A.M./P.M.] or no later than three hours thereafter. The sale will be held at the location

described in the Notice of Foreclosure Sale.

Select one of the following.

The total amount due on this indebtedness as of the daie set forth below is as follows:

$[amount] principal and

$[amount] unpaid interest accrued through [date] for a total of

$[amount] balance

plus attorney’s fees permitted the Noteholder under the note evidencing the Indebtedness and
deed of trust. The Indebtedness is accruing interest at the rate of $[amount] per day in addition

to the interest accrued through [date].

Or

As of this date, $[amount] in principal, plus all unpaid accrued interest thereon, is due
and owing to the Noteholder. Interest will continue to accrue on the matured unpaid principal
1n accordance with the terms of the Indebtedness until this debt is paid. Additionally, the note
evidencing the Indebtedness and deed of trust provide for reimbursement to the Noteholder of
its reasonable attorney’s fees and expenses incurred in collecting this debt. You may contact
me at [address and phone number] to obtain a complete statement of the balance owed on

your debt to the Noteholder and to arrange payment of this debt.

8-5-2 © STATE BAR OF TEXAS
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Include the following if applicable.

Demand is hereby made that you pay the Noteholder the Indebtedness now owed that is

secured by the deed of trust.

Continue with the following.

You will be able to prevent this foreclosure by paying the Noteholder before the fore-
closure sale the total amount now owed that is secured by the referenced deed of trust, plus the
additional interest that accrues to the date of payment and all attorney’s fees incurred by the
Noteholder in collecting this Indebtedness. Payment must be made in cash or by cashier’s
check received by Noteholder or by me before conducting the foreclosure sale. Partial pay-
ments will be applied on the Indebtedness but will not prevent the foreclosure sale. If you mail
payment and it is received after the sale, it will have been sent too late. To the extent permitted
under the terms of the note and applicable law, the obligors on the note will be liable for any
deficiency remaining after application of the net foreclosure sale proceeds to the Indebted-

ness. You may contact the undersigned about the balance owed on the Indebtedness.

Include the following if applicable.

You are notified that the undersigned is attempting to collect this debt and any informa-

tion obtained from you will be used for such purpose.

Continue with the following.

If you have any questions, please contact me.

£ STATE BAR OF TEXAS . 8-5-3
(1116)



Form 8-5 Letter to Debtor-—Notice of Acceleration and Transmittal Letter

Sincerely yours,

[Name of attorney]

Attorney for [name of noteholder]
State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

Enc.
Certified Mail No. [number]

Return Receipt Requested
¢: [name of noteholder]

Include attachments.
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Chapter 9

Collection of Rent by Lender before Foreclosure

The editors gratefully acknowledge Edward F. Walker for his contribution to this chapter.

§9.1 Introduction

§9.1:1 Historical Background

Rents and proceeds (rents that have been paid)
are key elements of the mortgage lender’s collat-
eral. Typically mortgage lenders have obtained
assignments of rent. However, before June 17,
2011, Texas had no statutory guidance regarding
how to obtain a valid, perfected security interest
in or possession of rents or proceeds before fore-
closure. These issues were left to the courts,
Texas applies the lien theory of mortgages to
real property, including rents, proceeds, and
leases. Tayior v. Brennan, 621 S, W.2d 592, 594
(Tex. 1981); see also, In the Matter of Village
Properties, Ltd., 723 F.2d 441, 445 (5th Cir,
1984); In re Spears, 352 B.R. 83, 89 (Bankr.
N.D. Tex. 2006). A valid foreclosure of title to
the underlying real property would pass title to
the rents to the purchaser at foreclosure. Before
such a foreclosure, a mortgage lender could
obtain possession of rents only by holding an
absolute assignment of rents. Taylor, 621
S.W.2d at 594. An absolute assignment carried
with it a number of problems, including possible
reduction of the loan obligation by an amount of
the value of the rents and proceeds absolutely
assigned to the mortgage lender. Taylor, 621
S.W.2d at 594. For a more extensive discussion
of the foregoing issues, see Edward Walker,
Drafting Assignments of Rent under the Texas
Assignment of Rents Act, in Advanced Real
Estate Drafting Course, State Bar of Texas, Aus-
tin (2012).

@© STATE BAR OF TEXAS

All of this left Texas lawyers in a quandary
about how best to obtain a perfected lien or
security interest in rents from mortgaged real
estate, obtain possession of rents prior to fore-
closure, and avoid the attendant risks.

§9.1:2 Enactment of Texas Property

Code Chapter 64

In response to the issues created by the Taylor
decision and the problems that resulted from
efforts to address those issues, and based on the
recommendation of the Texas Assignment of
Rents Act Committee of the Real Property, Pro-
bate and Trust Law Section of the State Bar of
Texas, in 2011 the Texas legislature enacted
Texas Property Code chapter 64, Assignment of
Rents to Lienholder, also known as the Texas
Assignment of Rents Act (TARA). See Acts
2011, 82d Leg., R.S., ch. 636 (S.B. 889), eff.
June 17, 2011. Upon the enactment of TARA,
all assignments of rent in Texas became collat-
eral, regardless of the form the assignment takes
in the security instrument. Tex. Prop. Code

§ 64.051(b). Except for the automatic creation
of assignments of interest in each security
instrument, TARA is retroactive, See Acts 2011,
82d Leg., R.S., ch. 636, § 3(a) (S.B. 889), as
amended by Acts 2013, 83d Leg., R.S,, ch. 453,
§ 12(a) (S5.B. 848), eff. June 14, 2013. TARA
provides detailed guidelines for obtaining a per-
fected security interest in and the collection of
rents and proceeds by an assignee before con-
summation of a foreclosure. TARA was
amended effective June 14, 2013, to make tech-
nical corrections. Acts 2013, 83d Leg., R.S., ch.
453 (S.B. 848), eff. June 14, 2013.
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§9.2 Assignment of Rents Forms

It is not essential to have an express assignment
of rents. TARA provides that an enforceable
security instrument automatically creates an
assignment of rents arising from real property
éecuring an obligation under the security instru-
ment, unless the security instrument provides
otherwise. Tex. Prop. Code § 64.052(b). If, for
example, an enforceable deed of trust is
recorded in the county in which the real property
securing an obligation is located, a perfected
security interest will be created automatically in
the rents arising from that property. Debtors and
their tenants may prefer to leave the automatic
assignment of rents unmeodified. However,
assignees may prefer to modify the assignor-
and tenant-protective provisions of TARA out-
lined below.

Assignees desiring to modify the application of
assignor- or tenanf-protective provisions of
TARA must obtain written agreements from the
assignor or tenant to each such modification.
Form 9-1 in this manual contains provisions
modifying the assignor- and tenant-protective
provisions of TARA as well as other terms lend-
ers have obtained from debtors prior to enact-
ment of TARA. See also Edward Walker,
Drafting Assignments of Rent under the Texas
Assignment of Rents Act, in Advanced Real
Estate Drafting Course, State Bar of Texas, Aus-
tin (2012); Lorin Williams Combs & Jeffrey
Warren Matthews, Texas Annotated Assignment
of Rents, Mortgage Lending Institute, University
of Texas, Austin (2012). Form 9-1 is an abbrevi-
ated version of an annotated assignment of rents
and lease appended to Drafting Assignments of
Rent under the Texas Assignment of Rents Act.

Alternatively, an assignee may incorporate an
express assignment of rents into the State Bar of
Texas’s deed of trust form using form 9-2. Form
9-2 may be adapted, mutatis mutandis, and
inserted into any other form of deed of trust
assignment of rents or security agreement.

9-2
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Collection of Rent by Lender before Foreclosure

It is essential to understand the provisions of
TARA before using any of the forms associated
with this chapter. The forms will not address all
of the parties’ concerns and each form must be
adapted to the facts and circumstances of the
mortgage loan transaction in question.

§9.3 Texas Assignment of Rents
Act
§9.3:1 Short Title

Chapter 64 of the Texas Property Code does not
contain a short title. For convenience, this chap-
ter refers to that chapter 64 as “TARA.”

§9.3:2 Definitions

Reference to the definitions contained in TARA
is indispensible to understanding and using
TARA. The following are some of the more
important definitions:

Assignment of rents means a transfer of an inter-
est in rents in connection with an obligation
secured by real property from which the rents
arise. Tex. Prop. Code § 64.001(2). The defini-
tion contains carve-outs for assignments of rent
made under section 306.101 of the Texas
Finance Code, which are sometimes referred to
as equity kickers, and true sales of rents, which
means a transfer of rents that is not a disguised
secured transaction. The first exception refers to
a form of assignment of rent that is intended as
noninterest additional consideration that may be
charged in connection with qualified commer-
cial loans. See section 306.101 of the Texas
Finance Code, which provides in pertinent part:

The parties to a qualified commercial
loan agreement may contract for the
following charges: . . . (4) an option
or other right created by contract,
conveyance, or otherwise, to partici-
pate in or own a share of the income,
revenues, production, or profits: (A)
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Chapter 10

Borrower Challenges to Foreclosure and Lender Responses

The editors gratefully acknowledge Jason L. Sanders for his contribution to this chapter. In addition,
Mr. Sanders would like to recognize Marc D. Cabrera, Stephen M. Cole, and Grant C. Johnson for

their assistance.

§ 10.1 Introduction

Texas foreclosure law is constantly evolving
due to the abundance of home-mortgage litiga-
tion in Texas. To save their properties from fore-
closure, or to rescind foreclosure sales,
borrowers regularly assert a wide variety of state
and federal law causes of action against lenders,
banks, investors, and mortgage servicers in con-
nection with foreclosure actions. In addition to
claims under state law, borrowers frequently
bring a variety of claims related to origination
and servicing issues under federal consumer
protection statutes, such as the Truth in Lending
Act (15 U.S.C. §§ 1601-16671), the Real Estate
Settlement Procedures Act (12 U.S.C. §§ 2601—
2617), the Fair Debt Collection Practices Act
(15 U.S.C. §§ 1692-1692p), the Fair Credit
Reporting Act (15 U.S.C. §§ 1681-1681x), and
the Servicemembers Civil Relief Act (50 U.S.C.
§§ 3901-4043). This chapter provides an over-
view of the jurisdiction and forum issues appli-
cable to foreclosure actions, the common claims
borrowers assert in foreclosure actions in which
borrowers seek to invalidate liens or contest
foreclosure, and the lender responses and
defenses to such claims.

§10.2 Jurisdiction and Forum

Selection of the best forum in which to litigate is
an important and possibly an outcome determi-
native decision in a foreclosure action. Borrow-
ers generally tend to favor state court over
federal court in hopes of gaining a home-court
advantage. Notably, however, a significant num-
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ber of foreclosure cases in Texas are litigated in
its federal courts based on diversity jurisdiction
applying Texas law, so federal authority is par-
ticularly persuasive and encompasses the major-
ity of the jurisprudence on Texas foreclosure
law in recent years. See Martins v. BAC Home
Loans Servicing, L.P, 722 F.3d 249,253 n.2
(5th Cir. 2013) (citing Bierwirth v. BAC Home
Loans Servicing, L.P, No. 03-11-644-CV, 2012
WL 3793190, at *1 n.3 (Tex. App.—Austin
Aug. 30, 2012, no pet.) (mem. op.) (“Federal
authority is persuasive here because a great
amount of home-mortgage litigation in Texas is
tried in its federal courts, applying Texas fore-
closure law.”)); Robeson v. Mortgage Electronic
Registration Systems, Inc., No. 02-10-00227-
CV, 2012 WL 42965, at *4 n.4 (Tex. App.—
Fort Worth Jan. 5, 2012, pet, denied) (mem. op.)
(explaining that federal authority, although not
controlling, is “particularly persuasive” in this
area). This section discusses the advantages and
disadvantages to the parties of litigating in fed-
eral court and provides an overview of the basis
for removal and the various tactics botrowers
use to avoid litigating in federal court.

§10.2:1 Advantages to Lender of

Litigating in Federal Court

There are numerous reasons defendant lenders
remove cases to federal court, including, but not
limited to: (1) less home-court advantage for
local borrowers; (2) uniformity of, and familiar-
ity with, the federal rules and certainty regarding
obligations and expectations, which may vary in
state court; (3) more consistent treatment; (4)
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better development of case law; (5) federal
judges are generally more experienced in han-
dling foreclosure-related cases; (6) federal
courts can be more receptive to out-of-state
authorities in the absence of controlling law; (7)
cases tend to proceed, and get resolved, at a
faster pace, which generally results in lower liti-
gation costs and less business disruption; (8) the
jury pool is usually broader and covers a wider
demographic; (9) federal judges, who benefit
from having law clerks, generally have more
time to review pleadings and analyze motions;
(10) federal courts are more likely to dismiss a
case based on an early dispositive motion; and
(11) the availability of motions to dismiss under
rule 12 of the Federal Rules of Civil Procedure.
Whether a case should be removed to federal
court requires the exercise of judgment, balanc-
ing of the risks, and consideration of the particu-
lar circumstances of the case.

§10.2:2  Removal to Federal Court

The removal of a case filed in state court to fed-
eral court is proper if the federal court has fed-
eral subject matter jurisdiction over the matter
because of a federal question or diversity juris-
diction. 28 U.S.C. § 1441(a). The relevant
removal statutes include: 28 U.S.C. § 1331 (fad-
eral question jurisdiction); 28 U.S.C. § 1332
(diversity jurisdiction); 28 U.S.C. § 1441
{removal of civil actions); and 28 U.S.C. § 1446
{procedure for accomplishing removal).

§10.2:3 Federal Question

Jurisdiction

Foreclosure-related actions are removable based
on federal question jurisdiction if the borrowers
assert claims under federal laws, such as the
Truth in Lending Act, Real Estate Settlement
Procedures Act, Fair Debt Collection Practices
Act, Fair Credit Reporting Act, or Servicemem-
bers Civil Relief Act. See 28 U.S.C. § 1331.
(See below and in chapters 7 and 33 in this man-
ual for further discussion of these laws.) If a
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case presents federal and nonfederal claims, a
federal court has supplemental jurisdiction to
hear the nonfederal claims under certain circum-
stances. See 28 U.S.C. § 1367. When Freddie
Mac (and by implication, Fannie Mae) is a
party, federal question jurisdiction exists. Gal-
lien v. Washington Mutual Home Loans Inc., 294
F. App’x 882 (5th Cir. 2008) (per curiam); see
also 28 1.8.C. § 1452(f).

§10.2:4  Diversity Jurisdiction

Foreclosure actions are also frequently removed
to federal court under diversity jurisdiction
because the amount in controversy regularly
exceeds $75,000, and the borrower and the
defendants are often citizens of different states.
See 28 U.S.C. § 1332,

§ 10.2:5 Removal Deadlines

A defendant must remove a case to federal court
within thirty days of being served with the sum-
mons and complaint. See 28 U.S.C.

§ 1446(b)(1); Murphy Brothers, Inc. v. Michetti
Pipe Stringing, Inc., 526 U.S. 344, 34748
(1999). In cases with multiple defendants,
“[e]ach defendant shall have 30 days after
receipt by or service on that defendant of the ini-
tial pleading or summons . . . to file the notice of
removal.” 28 U.S.C. § 1446(b)(2)(B). Section
1446 contains additional requirements related to
removal, including consent of other defendants
and requirements related to cases that are not
immediately removable. See 28 11.5.C. § 1446.

§10.2:6  Common Tactics Employed

to Prevent Removal

Borrowers that desire to remain in state court to
litigate their foreclosure action often employ
various tactics to avoid federal court jurisdic-
tion. These tactics, include, but are not limited
to, joining nominal, improper, unknown, or fic-
titious defendants, or failing to allege an amount
in controversy.

@ STATE BAR OF TEXAS




Borrower Challenges to Foreclosure and Lender Responses

Nominal and/or Improperly Joined
Defendants: Borrowers join nondiverse
defendants that do not have any real interest in
the outcome of the litigation, which are referred
to as “nominal” or “improperly joined” defen-
dants, to avoid federal diversity jurisdiction.
This practice is known as “fraudulent joinder” in
other circuits, but the Fifth Circuit has adopted
the phrase “improper joinder.” Mumfrey v. CVS
Pharmacy, Inc., 719 F.3d 392, 401 n.14 (5th Cir.
2013). Improper joinder can be shown in two
ways: (1) actual fraud in the pleading of juris-
dictional facts or (2) the inability of the plaintiff
to establish a cause of action against the nondi-
verse party in state court. Mumfrey, 719 F.3d at
401 (citing McKee v. Kansas City Southern Rail-
way Co., 358 F.3d 329, 333 (5th Cir. 2004)).
The citizenship of “nominal” or “improperly
joined” defendants is not considered in deter-
mining whether complete diversity exists. See,
e.g., Cuevas v. BAC Home Loans Servicing, LP,
648 F.3d 242, 249 (5th Cir. 2011); Larroquette
v. Cardinal Health 200, Inc., 466 F.3d 373, 376
(5th Cir. 2006).

Trustees and substitute trustees under a deed of
trust, contract lien, or security instrument are
frequently joined as defendants in foreclosure
actions to defeat diversity jurisdiction. In Texas,
a security interest in real property is created by a
deed of trust. See Asonibe v. Flagstar Bank,
FSB, No. 3:12-CV-2113-M (BH), 2013 WL
1828842, at *§ (N.D. Tex. Apr. 5,2013). A deed
of trust is a mortgage with a power to sell on
default. See Wiley v. U.S. Bank, N.A., No. 3:11-
CV-1241-B, 2012 WL 1945614, at *4 (N.D.
Tex. May 30, 2012). “Though a deed of trust is
formally distinct from a mortgage, Texas courts
tend to use the two terms interchangeably.”
Reinagel v. Deutsche Bank National Trust Co.,
735 F.3d 200, 222 n.1 (5th Cir. 2013).

A frustee named solely in his capacity as a
trustee is a nominal party and the trustee’s pres-
ence does not defeat diversity jurisdiction. See
Turner v. JP Morgan Chase Bank, N.A., No.
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3:12-CV-2701-M (BF), 2013 WL 2896883, at
*3 (N.D. Tex. June 13, 2013) (trustee named
solely in action to enjoin foreclosure is a nomi-
nal party whose presence does not affect diver-
sity jurisdiction); see also Tex. Prop. Code

§ 51.007 (providing procedure for dismissal of
causes of action asserted against trustees solely
in their capacity as trustees under a deed of trust,
contract lien, or security instrument).

In addition, alleging various causes against the
law firm handling the foreclosure generally does
not defeat federal diversity jurisdiction. Adams
v. Chase Bank, No. 3:11-CV-3085-M, 2012 WL
2122175, at *3 (N.D. Tex. May 11, 2012), rec.
adopted, 2012 WL 2130907 (N.D. Tex. June 12,
2012) (plaintiff could not recover against
improperly joined foreclosure law firm on
breach of contract claim); Marsh v. Wells Fargo
Bank, N.A., 760 F. Supp. 2d 701, 710 (N.D. Tex.
2011) (plaintiffs could not state declaratory
judgment claim against improperly joined fore-
closure counsel and substitute trustees); Morz-
berg v. Litton Loan Servicing, L.P., No. 4:10-
CV-668, 2011 WL 4431946, at *4 (E.D. Tex.
Aug. 30, 2011), rec. adopted, 2011 WL
4440170 (E.D. Tex. Sept. 22, 2011) (remand to
state court not appropriate where foreclosure
counsel was improperly joined); Cook v. Wells
Fargo Bank, N.A., No. 3:10-CV-0592-D, 2010
WL 2772445, at *3 (N.D. Tex. July 12, 2010)
(plaintiff could not recover for breach of con-
tract against improperly joined foreclosure
counsel and substitute trustee).

Borrowers also sometimes unsuccessfully
attempt to add the property itself as a defendant
to defeat diversity jurisdiction and claim that the
propetty is a Texas citizen that can be served by
publication. But the property is not a person or
entity, and therefore, it is not a necessary or
proper party to foreclosure-related lawsuits.
Perry v. JPMorgan Chase, No. 4:11-CV-524,
2011 WL 5837297, at *1 n.1 (E.D. Tex. Oct. 28,
2011). Accordingly, joining the property as a
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defendant will not defeat federal diversity juris-
diction.

Unknown or Fictitious Defendants: To
defeat federal diversity jurisdiction, borrowers
have attempted to join unknown defendants to
the lawsuit. For purposes of removal, however,
the citizenship of an unknown defendant is irrel-
evant. See 28 U.S.C. § 1441(b)(1) (“In deter-
mining whether a civil action is removable on
the basis of [diversity] . . . the citizenship of
defendants sued under fictitious names shall be
disregarded.”); see also Powell v. Bank of Amer-
ica, N.A., No. 4:12CV512, 2012 WL 5931552,
at *1 (E.D. Tex. Oct. 17, 2012) (quoting 28
U.S.C. § 1441(b)(1)); Jones v. American Home
Products Corp., 344 F. Supp. 2d 500, 501 n.1
(E.D. Tex. 2004) (court disregarded citizenship
of defendants that were sued under fictitious
names “John Does # 1-200").

Failure to Allege the Amount in Controversy:
To prevent removal and avoid federal court, bor-
rowers will often not allege an amount in con-
troversy in their lawsuit. Many courts in Texas
have held that if the right to property is called
into question, for example where a party secks
to enjoin a foreclosure sale, the value of the
property constitutes the amount in controversy.
See generally Copeland v. U.S. Bank National
Ass'n, 485 F. App’x 8, 9 (5th Cir. 2012) (finding
that in action to enjoin foreclosure “the amount
in controversy exceeds $75,000 due to the value
of the subject property™); Nationstar Mortgage
LLC v. Knox, 351 F. App’x 844, 848 (5th Cir.
2009); Lindsey v. JPMorgan Chase Bank
National Ass’'n, No. 3:12-CV-4535-M-(BH),
2013 WL 2896897, at *16 (N.D. Tex. June 13,
2013) (“[W]here the plaintiff puts the title to
property in dispute, the value of the property is
the proper measure of the amount in contro-
versy.”);, Purported Lien or Claim Against Bond
v. Barrett Daffin Frappier Turner & Engel, LLP,
No. G-12-188, 2013 WL 1619691, at *4 (S.D.
Tex. Mar. 24, 2013); Anderson v. Wells Fargo
Bank, N.A.,No. 4:12CV764,2013 WL 1196535,
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at *2 (E.D. Tex. Feb. 22, 2013); DTND Sierra
Investments LLC v. CitiMortgage, Inc., No. SA-
12-CV-1178-XR, 2013 WL 123006, at *1
(W.D. Tex. Jan. 8, 2013).

Accordingly, the value of the property at issue in
a foreclosure action is generally the appropriate
measure of the amount in controversy on which
to base removal. See Copeland, 485 F. App’x at
9. At least one Texas federal court has remanded
cases originally removed on the basis of diver-
sity jurisdiction where the amount in contro-
versy is not set forth in the petition, even when
the value of the property exceeds the jurisdic-
tional minimum. See Branch v. Federal National
Mortgage Corp., No. 4:13-CV-408, 2013 WL
2396793, at *3 (N.D. Tex. May 31, 2013)
(“[Thhe sole goal of plaintiff’s action is to avoid
or delay a foreclosure sale and to be able to
retain possession of the property. . . . The value
to the plaintiff of his rights in the litigation is, at
most, the value of his interest in the property,
not the value of the property itself.”); Thomas v.
Wells Fargo Bank, N.A., No. 4.12-CV-108-A,
2013 WL 708220, at *3 (N.D. Tex. Feb. 27,
2013) (same).

In eviction suits, courts have held that a party
may not rely on the value of the property for
removal purposes in forcible detainer actions
because title to the property is not a matter in
controversy. See Deutsche Bank Trust Co.
Americas v. Sexton, No. 4:13CV485, 2013 WL
4547453, at *2 (E.D. Tex. Aug. 26, 2013).

In addition to the value of the property, courts
may consider actual damages, exemplary dam-
ages, and attorney’s fees to determine the
amount in controversy. See White v. FCI U.S.A.,
Inc., 319 F.3d 672, 675-76 (5th Cir. 2003).

§ 10.3 Typical State Law Claims

Some of the most frequently asserted state law

theories, claims, and/or challenges made by bor-
rowers in connection with foreclosure actions
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include, but are not limited to, the “show-me-
the-note™ and “split-the-note” theories, chal-
lenges to assignments and securitizations,
attempted wrongful foreclosure, wrongful fore-
closure, breach of contract, promissory estoppel,
fraud, statutory fraud, negligent misrepresenta-
tion, breach of fiduciary duty, breach of the duty
of good faith and fair dealing, waiver, quiet title,
trespass to try title, slander of title, accounting,
and violations of the Uniform Commercial
Code, Texas Deceptive Trade Practices—
Consumer Protection Act, section 12.002 of the
Texas Civil Practice and Remedies Code, Texas
Debt Collection Practices Act, and Texas Con-
stitution,

§10.3:1  Attempted Wrongful

Foreclosure

Even if a foreclosure has not occurred, borrow-
ers still claim that the attempted foreclosure was
wrongful and assert a claim for “attempted
wrongful foreclosure.” Texas law does not rec-
ognize such a cause of action. See Felchak v. JP
Morgan Chase Bank, N.A., No. H-12-2847,
2013 WL 1966972, at *4 n.1 (S.D. Tex. May 10,
2013) (dismissing wrongful foreclosure claim
because no foreclosure had occurred); Sauer v.
Wells Fargo Bank, N.A., No. SA-12-CV-1085-
XR, 2013 WL 1824094, at *2 (W.D. Tex. Apr.
30, 2013) (same); Westbrooks v. GMAC Mort-
gage, LLC, No. 3:12-CV-3719-M (BF), 2013
WL 2093062, at *3 (N.D. Tex. Apr. 16, 2013)
(“Texas courts have yet to recognize a claim for
‘attempted wrongful foreclosure.””); Mortherg
v. Litton Loan Servicing, L.P., No. 4:10-CV-668,
2011 WL 4431946, at *6 (E.D. Tex. Aug. 30,
2011) (“Texas law does not recognize an action
for attempted wrongful foreclosure.”); Biggers
v. BAC Home Loans Servicing, LP, 767 F. Supp.
2d 725, 729 (N.D. Tex. 2011); Peterson v.
Black, 980 S.W.2d 818, 823 (Tex. App.—San
Antonio 1998, no pet.).

€ STATE BAR OF TEXAS

§10.3:2  Wrongtul Foreclosure

Borrowers assert claims for wrongful foreclo-
sure for a variety of reasons (for example, lack
of proper notice, the foreclosing party did not
produce the note or is not the owner or holder of
their note, the deed of trust was split from the
note and is no longer enforceable, there was no
default under the loan documents, an inadequate
selling price, and failure to send preforeclosure
notices).

To state a claim for wrongful foreclosure, a bor-
rower must establish (1) a defect in the foreclo-
sure sale proceedings, (2) a grossly inadequate
selling price, and (3) a causal connection
between the defect and the grossly inadequate
selling price. See Hurd v. BAC Home Loans Ser-
vicing, LP, 880 F. Supp. 2d 747, 766 (N.D. Tex.
2012) (citing Sauceda v. GMAC Morigage
Corp., 268 S.W.3d 135, 139 (Tex. App.—
Corpus Christi 2008, no pet.)). Borrowers often
claim that a defect in the foreclosure proceed-
ings occurred based on allegations that they did
not receive notice of the foreclosure sale. How-
ever, there is no requirement under Texas law
that the borrower actually receive the notice. See
Martins v. BAC Home Loans Servicing, L.P.,
722 F.3d 249, 256 (5th Cir. 20 13) (“Service of
notice is complete when the notice is sent via
certified mail.”} (citing Tex. Prop. Code

§ 51.002(¢)); Lambert v. First National Bank of
Bowie, 993 §.W.2d 833, 835 (Tex. App.—Fort
Worth 1999, pet. denied) (“There is no require-
ment that the [borrower] receive actual
notice.”). Further, the “weight of Texas author-
ity rejects a determination of gross inadequacy
where . . . property sells for over 60% of fair
market value, and precedent exists for disregard-
ing a jury finding to the contrary.” FDIC v.
Blanton, 918 F.2d 524, 531-32 (5th Cir. 1991);
Christensen v. Bank of America, N.A., No. 5:10-
CV-176-C, 2011 WL 7070568, at *3 (N.D. Tex.
Nov. 4, 2011) (holding that a sales price that
was 58.94 percent of fair market value was not
grossly inadequate as a matter of law). More-
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over, a wrongful foreclosure claim is only avail-
able when the irregularity in the foreclosure sale
causes the inadequate price for the property. See
Maithews v. Wells Fargo Bank, N.A., No, 3-10-
CV-0-BD, 2011 WL 2429153, at *1 (N.D. Tex.
May 27, 2011).

A borrower asserting a wrongful foreclosure
claim “may seek two alternative remedies.”
Diversified, Inc. v. Gibraltar Savings Ass’n, 762
S.W.2d 620, 623 (Tex. App.—Houston [14th
Dist.] 1988, writ denied). A borrower may elect
to set aside, cancel, and rescind the foreclosure
sale or recover damages in the amount of the
value of the property less the indebtedness.
Diversified, Inc., 762 S.W.2d at 623. However,
under Texas law, a borrower that remains in
possession of property may be barred from
recovery. See Peferson v. Black, 980 S.W.2d
818, 823 (Tex. App.—San Antonio 1998, no
pet.) (“Recovery is conditioned on the distur-
bance of the mortgagor’s possession based on
the theory that the mortgagee must have com-
mitted a wrong similar to the conversion of per-
sonal property.”); see also Barcenas v. Federal
Home Loan Morigage Corp., No. H-12-2466,
2013 WL 286250, at *7 (8.D. Tex. Jan. 24,
2013) (holding that under Texas law, loss of
possession is required to state a claim for
wrongful foreclosure); Burnette v. Wells Fargo
Bank, N.A., No. 4:09-CV-370, 2010 WL
1026968, at *2-3 (E.D. Tex. Feb. 16, 2010);
Baker v. Countrywide Home Loans, Inc., No.
3:08-CV-0916-B, 2009 WL 1810336, at *4
(N.D. Tex. Jun. 24, 2009). Further, to set aside,
cancel, or rescind a foreclosure sale, a borrower
is required to tender the full amount due under
the note. See Lambert v. First National Bank of
Bowie, 993 S.W.2d 833, 835-36 (Tex. App.—
Fort Worth 1999, pet. denied); Fillion v. David
Silvers Co., 709 5.W.2d 240, 246 (Tex. App.—
Houston [14th Dist.] 1986, writ ref’d n.r.e.).

Editors’ Note:  See, however, the following
commentaries stating that if the sale should not
have been conducted (for example, debt not due,
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fraud, or other fundamental invalidating circum-
stance exists), then it is wrongful and the mort-
gagor has an election to sue for damages,
particularly in cases where the mortgaged prop-
erty has been resold by the foreclosure sale bid-
der to a bona fide purchaser or the foreclosure
sale purchaser has appropriated the mortgaged
property for its own use or the property has sus-
tained damage after the foreclosure sale. See
William M. Howard, Annotation, Recognition of
Action for Damages for Wrongful Foreclo-
sure—General Views, 81 A.L.R. 6th 161 (2013);
William M. Howard, Annotation, Recognition of
Action for Damages for Wrongful Foreclo-
sure—Types of Actions, 82 A.L.R. 6th 43
(2013).

The court in Sauceda, 268 S.W.3d 135, cited by
Hurd, 880 F. Supp. 2d 747, 766, for the “grossly
inadequate selling price” as a condition to
recovery rule, relied on Charter National
Bank—Houston v. Stevens, 781 S.W.2d 368,371
(Tex. App.—Houston [14th Dist.] 1989, writ
denied). The Sauceda court reversed the trial

-court’s finding of no cause of action by deter-

mining that fact issues existed as to the service
of the required twenty-one-day certified mail
foreclosure notice and compliance by the mort-
gagee with its own thirty-day notice of intent to
accelerate covenant. The court in Stevens, cited
by Sauceda, held that a finding of a grossly
inadequate bid was not required under the facts
of the case. In upholding the trial court’s award
to the mortgagee of the difference between the
mortgaged property’s fair market value at the
time of the wrongful foreclosure and the balance
due on the mortgage debt, the Stevens court
stated:

We have traced the threads of Texas
law on wrongful foreclosure back
through more than one hundred
years. Texas law conforms with the
general rule found in other jurisdic-
tions that mere irregularities in the
conduct of the foreclosure sale will
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not vitiate the sale unless the irregu-
larities result in injury to the mort-
gagor. 59 C.J.8. Mortgages § 572
(1949). In the development of Texas
law, however, a universal need for
the plaintiff to prove a grossly inade-
quate selling price may have inadver-
tently crept into the picture as to a/f
lawsuits for wrongful foreclosure.
We believe this to be an erroneous
portrayal. It never was intended that
there should be an automatic need to
prove a grossly inadequate selling
price in a situation where the bidding
at a non-judicial foreclosure sale was
deliberately “chilled” by the affirma-
tive acts of a mortgagee and the
injured mortgagor seeks a recovery
of damages rather than a setting aside
of the sale itself.

Society and the injured mortgagor are
properly served through money dam-
ages, if that election has been made,
where deliberate acts of the mort-
gagee had a “chilling” effect on the
bidding. Under such facts there
seems to be no rational ground for
requiring a finding that the foreclo-
sure selling price was “grossly inade-
quate.” Given proof of proximate
cause, the damages should be recov-
erable.

Stevens, 781 S.W.2d at 371-74.

In so holding, the court set out its analysis of the
decisions of the courts in American Savings &
Loan Ass 'n of Houston v, Musick, 531 S.W.2d
581 (Tex. 1975); University Savings Ass’n v.
Springwoods Shopping Center, 644 S.W.2d 705
(Tex. 1982); Tarrant Savings Ass’'nv. Lucky
Homes, Inc., 390 S.W.2d 473, 475 (Tex. 1965);
McKennon v. McGowan, 11 S.W. 532 (Tex.
1889); Allen v. Pierson, 60 Tex. 604 (Tex.
1884); Sparkman v. McWhirter, 263 S.W.2d
832, 837 (Tex. Civ. App.—Dallas 1953, writ
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ref’d) and cases cited in Pierson. See also W.
Mike Baggett & Brian Thompson Morris, 1
Texas Practice Guide, Real Estate Litigation

§ 4:189 (2013) and James N. Johnson, 2 Texas
Practice Guide, Real Estate Transactions

§ 10:168 (2013).

§10.3:3 Show-Me-the-Note

The “show-me-the-note” theory began circulat-
ing in courts across the country in 2009. Wells v.
BAC Home Loans Servicing, L.P., No. W-10-
CA-00350,2011 WL 2163987, at *2 (W.D, Tex.
Apr. 26, 2011) (citing Stein v. Chase Home
Finance, LLC, No. 09-1995, 2010 WL
4736828, at *3 (D. Minn. Aug. 13, 2010) (col-
lecting cases)). Proponents of this theory believe
that only the holder of the original wet-ink sig-
nature note has the lawful power to initiate a
nonjudicial foreclosure. See, e.g., Carrie v.
Chase Home Finance, No. 3:12-CV-852-G-BN,
2013 WL 704943, at *3 (N.D. Tex. Feb. 1,
2013), rec. adopted sub nom., Carrie v. JP Mor-
gan Chase Bank, N.A., 2013 WL 705865 (N.D.
Tex. Feb. 27, 2013); Islamic Ass ’n of DeSoto,
Texas, Inc. v. Morigage Electronic Registration
Systems, Inc., No. 3:12-CV-613, 2012 WL
2196040, at *1 (N.D. Tex. June 15, 2012).

Borrowers often attempt to rely on chapter 3 of
the Uniform Commercial Code, which regulates
promissory notes and other negotiable instru-
ments, to support such a claim. See Tex, Bus. &
Com. Code § 3.102(a). “Article 3 provides that
only holders and non-holders in possession can
enforce a note.” Wells, 2011 WL 2163987, at *2.
A holder is a “person in possession of a negotia-
ble instrument that is payable either to bearer or
to an identified person that is the person in pos-
session.” Wells, 2011 WL 2163987, at *2 (citing
Tex. Bus. & Com. Code § 1.201{b)(21)(A)).
Accordingly, borrowers allege that, before non-
Jjudicially foreclosing, the foreclosing party must
prove that it is a holder by producing the origi-
nal promissory note.
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The Fifth Circuit, however, rejected the “show-
me-the-note” theory. See Martins v. BAC Home
Loans Servicing, L.P., 722 F.3d 249, 253-54
(5th Cir. 2013). The Martins court recognized
that Texas federal district courts had “roundly
rejected this theory” because Texas foreclosure
statutes “simply do not require possession or
production of the original note” to conduct a
nonjudicial foreclosure. Martins, 722 F.3d at
253 (internal citations and quotation marks
omitted); see also Casteriine v. OneWest Bank,
F.S.B.,537F. App’x 314, 316 (5th Cir. July
2013) (per curiam) (following Martins and stat-
ing the “show-me-the-note” theory is meritless
under Texas law); Islamic Ass 'n of DeSoto,
2012 WL 2196040, at *2 (collecting cases criti-
cizing the “show-me-the-note” theory); Puente
v. CitiMortgage, Inc., No. 3:13-CV-106-N, slip
op. at 6 (N.D. Tex. Aug. 19, 2013) (citing Mar-
tins and holding that defendant did not need to
possess note in order to foreclose under a deed
of trust).

The Texas Property Code, which sets forth the
requirements to conduct a nonjudicial foreclo-
sure, does not require the production or posses-

sion of the original promissory note. See Tex.
Prop. Code § 51.002(a)(h).

In Movriock, L.L.C. v. Bank of New York, 448
S.W.3d 514 (Tex. App.—Houston [1st Dist.]
2014, pet. denied), the court held that Morlock,
which had purchased the mortgaged property at
a homeowners association (HOA) lien foreclo-
sure sale, did not have standing to claim that a
mortgage assignment from the original note
payee to Countrywide, an intermediary in the
chain of title of the mortgage to Bank of New
York (BONY), was executed without authoriza-
tion. However, in Moriock, L.L.C. v. Nationstar
Moritgage, LL.C., 447 S.W.3d 42 (Tex. App.—
Houston [14th Dist.] 2014, pet. denied), the
fourteenth district court of appeals, in a decision
issued shortly before the first district court of
appeals decision with apparently similar facts,
held that Morlock did have standing to chal-
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lenge validity of the lien assignment in the chain
of title to the mortgage because it sought to
invalidate the assignment as a cloud on its title.
Like the first district decision, the fourteenth
district held that the Texas Property Code does
not require a foreclosing party to prove its status
as “holder” or “owner” of the secured note, but
will look to see if the foreclosing party is a
“mortgagee” under section 51.0001(4) of the
Texas Property Code. Section 51.0001(4)(C)
defines “mortgagee™ as the “last person to
whom the security interest has been assigned of
record.” Tex. Prop. Code § 51.0001(4)(C).
BONY and Nationstar each were the last
assignee of the security interest of record. In
another case, Vasquez v. Deutsche Bank
National Trust Co., 441 S.W.3d 783 (Tex.
App.—Houston [1st Dist.] 2014, no pet.), the
court held that a borrower had standing to chal-
lenge a pending foreclosure by an alleged
assignee of the mortgage on grounds that the
assignment was forged. Note, however, thata
federal district court in Morlock, L.L.C. v. Bank
of America, N.A., No. H-14-1678, 2015 WL
136654 (5.D. Tex. Jan. 9, 2015), distinguished
the Vasquez case on the ground that the chal-
lenge in Vasguez went to the validity, not the
voidability, of the assignment and noted that the
same judge who decided Vasquez also decided
Morlock v. Bank of New York.

For additional discussion, see section 34.9:2 in
this manual,

§10.3:4 Split-the-Note

Another theory that borrowers often advance is
that a transfer of a deed of trust by way of Mort-
gage Electronic Registration Systems, Inc.
{MERS) or another assignor to an entity other
than the holder of the note splits or bifurcates
the note from the deed of trust, which renders a
subsequent foreclosure sale null and of no force
and effect. See, e.g., Martins v. BAC Home
Loans Servicing, L.P, 722 F.3d 249, 253 (5th
Cir. 2013). Borrowers challenge MERS’s role in
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the assignment of deeds of trust claiming it was
never an owner or holder of their note. MERS is
an electronic mortgage registration system and
clearinghouse that tracks beneficial ownerships
in, and servicing rights to, morigage loans. In re
Mortgage Electronic Registration System
(MERS) Litigation, 659 F. Supp. 2d 1368, 1370
(J.P.M.L. 2009). Under section 51.0001(1) of
the Texas Property Code, MERS is defined as a
“book entry system,” which means a “national
book system for registering a beneficial interest
in a security instrument that acts as a nominee
for the grantee, beneficiary, owner, or holder of
the security instrument and its successors and
assigns.” Tex. Prop. Code § 51.0001(1); Rich-
ardson v. CitiMortgage, Inc., No. 6:10-cv-119,
2010 WL 4818556, at *S (E.D. Tex. Nov. 22,
2010).

For a time, there was a split among courts in
Texas as to the viability of the “split-the-note™
theory. Compare Wells v. BAC Home Loans Ser-
vicing, L.P, No. W-10-CA-00350, 2011 WL
2163987, at *3 (W.D. Tex. Apr. 26, 2011)
(“[While suits on a promissory note typically
require possession, foreclosures do not. Under
Texas law, a mortgage servicer can foreclose
under a deed of trust, regardless of whether it is
a holder.”), and Stevens v. Wells Fargo Bank,
N.A., No. 4:12-CV-594-A, 2012 WL 5951087,
at *3 (N.D. Tex. Nov. 27, 2012), with McCarthy
v. Bank of America, N.A., No. 4:11-CV-356-A,
2011 WL 6754064, at *3 (N.D. Tex. Dec. 22,
2011) (“If the holder of the deed of trust does
not own or hold the note, the deed of trust serves
no purpose, is impotent, and cannot be a vehicle
for depriving the grantor of the deed of trust of
ownership of the property described in the deed
of trust.”); see also Routh v. Bank of America,
NA., No. SA-12-CV-244-XR, 2013 WL
427393, at *6 (W.D. Tex. Feb. 4, 2013) (dis-
cussing varying positions).

The divide among the federal district courts was
settled in Martins, where the Fifth Circuit
rejected the “split-the-note™ theory, declaring it
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“inapplicable under Texas law where the fore-
closing party is a mortgage servicer and the
mortgage has been properly assigned.” Martins,
722 F.3d at 255. The Martins court analyzed the
arguments supporting the split-the-note theory,
but determined that the “weight of Texas author-
ity” supported the “dual nature of a note and
deed of trust.” Martins, 722 F.3d at 255. The
court held that the right to recover a personal
Judgment for a debt secured by a lien and the
right to have a foreclosure were “severable”
rights, and thus, separate obligations. Martins,
722 F.3d at 255. Accordingly, when a deed of
trust is assigned to a foreclosing party, the fore-
closing party may foreclose without possessing
the note. Martins, 722 F.3d at 255, see also
Wiley v. Deutsche Bank National Trust Co., 539
F. App’x 533, 536 (5th Cir. 2013) (citing Mar-
tins and rejecting “split-the-note™ theory where
deed of trust was properly assigned to foreclos-
ing party); Casterline v. OneWest Bank, F.S.B.,
537 F. App’x 314, 317 (5th Cir. 2013) (per
curiam) (following Martins and rejecting argu-
ment that “splitting the Security Instrument
from the underlying Note, and separately assign-
ing them, rendered the mortgage unenforce-
able”).

For additional discussion, see section 34.9:3 in
this manual.

§10.3:5  Assignment Challenges

In addition to “split-the-note” challenges to
assignments, borrowers also allege defects in the
assignment of their note or deed of trust.

Standing to Challenge Assignment: The
Fifth Circuit has held that borrowers may chal-
lenge an assignment to which they are not a
party, but only on grounds that the assignment is
void, rather than merely voidable. See Reinagel
v. Deutsche Bank National Trust Co., 735 F.3d
220, 225 (5th Cir. 2013) (*Texas courts follow
the majority rule that the obligor may defend ‘on
any ground which renders the assignment
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void.””) (quoting 7ri-Cities Construction, Inc. v.
America National Insurance Co., 523 SSW.2d
426, 430 (Tex. Civ. App.—Houston [ 1st Dist.]
1975, no writ)); Wiley v. Deutsche Bank
National Trust Co., 539 F. Appx 533, 536 (5th
Cir. 2013) (citing Reinagel and noting that party
may challenge an assignment based on grounds
which would render the assignment void); Hull
v. Ocwen Loan Servicing, LLC, No. 3:12-cv-
1098-M (BF), 2013 WL 3089050, at *3 (N.D.
Tex. June 19, 2013); Green v. Bank of America
N.A.,No. H-13-1092, 2013 WL 2417916, at *2
(S.D. Tex. June 4, 2013} (recognizing that bor-
rowers only have standing to challenge assign-
ments that are void, not those that are merely
voidable), Venegas v. U.S. Bank National Ass’n,
No. SA-12-CV-1123-XR, 2013 WL 1948118, at
*5 (W.D. Tex. May 9, 2013) (“[T}his Court has
recognized that Texas law permits a debtor to
challenge an assignment on a ground that ren-
ders the assignment void or invalid, but a debtor
may not challenge an assignment on a ground
that renders the assignment merely voidable.™);
Asonibe v. Flagstar Bank, FSB, No. 3:12-CV-
2113,2013 WL 1828842, at *4 (N.D. Tex. Apr.
5, 2013); Castle Mortgage Corp. v. GMAC
Mortgage LLC, No. 3:12-CV-1969-N-BF, 2013
WL 1123381, at *1 (N.D. Tex. Mar. 18, 2013)
(rejecting per se bar to all claims by a borrower
that pertain to an assignment of deed of trust);
Puente v. CitiMortgage, Inc., No. 3:11-CV-
2509, 2012 WL 4335997, at *6 (N.D. Tex. Aug,.
29, 2012) (“[A] careful review of Texas law per-
suades the Court that it is not completely accu-
rate to say that one can never challenge
agsignments to which one is not a party.™).

Challenge to Chain of Assignments: One
such challenge that certain courts have deter-
mined borrowers have standing to bring is a
challenge to the chain of assignments by which
a party claims the right to foreclose. Miller v
Homecomings Financial, LLC, 881 F. Supp. 2d
825, 832 (S8.D. Tex. 2012). In this regard, bor-
rowers typically claim that there is no chain of
assignments from the original lender to the
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entity that assigned the deed of trust to the fore-
closing party, which renders the final assign-
ment void and deprives the foreclosing party of
the right to foreclose. See Miller, 881 F. Supp.
2d at 827. Borrowers also have standing to
assert that an assignment never occurred, which
would invalidate the foreclosing party’s alleged
right to foreclose. See Ortiz v. Citimortgage,
Inc., 954 F. Supp. 2d 581, 586-87 (S.D. Tex.
June 2013).

Challenge to Robo-signed Assignments:
Borrowers have further maintained that assign-
ments that are “robo-signed” are void. See, e.g.,
Reinagel, 735 F.3d at 223. In this context,
“robo-signing” refers to a vanety of practices
that borrowers allege are employed to perfect
the right to foreclose. See Reinagel, 735 F.34 at
223-24, Robo-signing could include: (1) exe-
cuting and acknowledging large quantities of
transfer documents within a short period of time,
often without the assignor’s authorization and/or
outside the presence of a notary certifying the
acknowledgement, or (2) signing affidavits con-
firming the existence of missing loan documen-
tation, without personal knowledge and/or
outside the presence of a notary. Reinagel, 735
F.3d at 223-24. If the assignment was forged,
then a challenge would be allowed because the
assignment is void. See Reinagel, 735 F.3d at
227-28. However, if the challenged action
would merely make the assignment voidable,
such as a signatory fraudulently purporting to be
a corporate officer, the borrower lacks standing
to challenge the assignment. Reinagel, 735 F.3d
at 226. Similarly, alleged defects in the
acknowledgment of an assignment are insuffi-
cient to void the assignment. See Reinagel, 735
F.3d at 227-28. Thus, a borrower cannot base
his claim on defective acknowledgments
because the borrower is not a party to the assign-
ment.

Fraudulent Assignments: Borrowers have
also claimed assignments are fraudulent. Under
Texas law, however, “deeds obtained by
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fraud . . . are voidable rather than void.” Smith v.
Wells Fargo Bank, N.A.,No. 3:12-cv-4633,2013
WL 3324195, at *6 (N.D. Tex. June 28, 2013)
(quoting Poag v. Flories, 317 S.W.3d 820, 826
(Tex. App.—Fort Worth 2010, pet. denied)).
Thus, borrowers do not have standing to assert
this challenge. See Smith, 2013 WL 3324195, at
*6.

§10.3:6  Securitization Challenges
Assignments of loans into a securitization trust
are also acts about which borrowers commonly
complain. A regular claim is that the transfer
occurred after the trust’s closing date, thereby
allegedly voiding the assignment. See, e.g.,
Jones v. Deutsche Bank National Trust Co., No.
3:12-CV-3929, 2013 WL 3455716, at *6 (N.D.
Tex. July 9, 2013). However, courts reject bor-
rowers’ attempts to support their claims with
alleged violations of securitization agrecments.
See Reinagel v. Deutsche Bank National Trust
Co., 735 F.3d 220, 228 (5th Cir. 2013); Rodri-
guezv. US. Bank, N.A., No. SA-12-CV-345-
XR, 2013 WL 3146844, at *7 (W.D. Tex. June
18, 2013) (“Federal district courts in Texas have
consistently held that a mortgagor does not have
standing to challenge an assignment of a mort-
gage loan based on alleged violations of a [pool-
ing and servicing agreement].”); Auriti v. Wells
Fargo Bank, N.A., No. 3:12-CV-334, 2013 WL
2417832, at *9 (S.D. Tex. June 3, 2013)
(“[E]ven those courts taking a more generous
approach [to borrowers’ standing to challenge
assignments] have held that plaintiffs cannot
challenge a defendant’s right to foreclose when
the sole basis for the challenge is an alleged vio-
lation of a pooling and servicing agreement.”);
Abruzzo v. PNC Bank, N.A4., No. 4:11-CV-735-
Y, 2012 WL 3200871, at *2 (N.D. Tex. July 30,
2012) (“Plaintiffs do not have standing to raise
this type of challenge because they were not par-
ties to the pooling-and-servicing agreement.”).

Similarly, courts have also rejected arguments
that the securitization of a loan splits or bifur-
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cates the note from the deed of trust. See Wall-
ingsford v. Chase Bank, National Ass 'n, No. SA-
12-CV-341-XR, 2013 WL 588755, at *5 (W.D.
Tex. Feb. 12, 2013); Naddour v. Nationstar
Mortgage, LLC, No. 3:11-CV-1096-B, 2012
WL 4473127, at *4 (N.D. Tex. Sept. 27, 2012).

§10.3:7  Economic Loss Doctrine
Under Texas law, the economic loss doctring
precludes recovery in tort when the loss com-
plained of is the subject matter of a contract
between the partics. See Southwestern Bell Tele-
phone Co. v. DeLanney, 809 S.W.2d 493, 494—
95 (Tex. 1991); Jim Walter Homes, Inc. v. Reed,
711 S W.2d 617, 618 (Tex. 1986); Dewayne
Rogers Logging, Inc. v. Propac Industries, Ltd.,
299 S.W.3d 374, 382-83 (Tex. App.—Tyler
2009, pet. denied). In other words, tort damages
are generally not recoverable unless the plaintiff
suffers an injury that is independent and sepa-
rate from the economic losses recoverable under
a breach of contract claim. See Formosa Plastics
Corp. USA v. Presidio Engineers & Contraciors,
Inc., 960 S.W.2d 41, 4547 (Tex. 1998); Heil
Co. v. Polar Corp., 191 S.W.3d 805, 815-18
(Tex. App.—Fort Worth 2006, pet. denied) (cit-
ing D.S.A., Inc. v. Hillsboro Independent School
District, 973 S.W.2d 662, 663 (Tex. 1998)).

Defendants often assert the economic loss doc-
trine in defense to a variety of tort claims. Texas
courts have held that the economic loss doctrine
applies to claims for fraud, misrepresentation,
negligence-based claims (including negligent
misrepresentation claims) and Texas Deceptive
Trade Practices—Consumer Protection Act
(DTPA) claims that arise from a contract, such
as a note or deed of trust. See Kiper v. BAC
Home Loans Servicing, LP, Nos. 4:11-CV-3008,
4:11-CV-3363, 2012 WL 5456105, at *2 (S.D.
Tex. Nov. 6, 2012) (fraud and misrepresenta-
tion); Williams v. Federal National Mortgage
Ass’n, No. 2:11-CV-157-J, 2012 WL 443986, at
*4 (N.D. Tex. Feb. 13, 2012); Kiper v. BAC
Home Loans Servicing, LP, 884 F. Supp. 2d 561,
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573 (S8.D. Tex. 2012) (negligent misrepresenta-
tion); Simms v. Jones, 879 F. Supp. 2d 595, 602
03 (N.D. Tex. 2012) (holding that economic loss
doctrine barred plaintiffs’ DTPA claims).

Economic Loss and the TDCA: Courts have
also applied the economic loss doctrine to Texas
Debt Collection Act (TDCA) claims “premised
on alleged misrepresentations where the actions
taken by the lender were wrongful only because
they violated the agreement between the bor-
rower and lender.” Caldwell v. Flagstar Bank,
FSB, No. 3:12-cv-1855-K-BD, 2013 WL
705110, at *12 (N.D. Tex. Feb. 4, 2013), rec.
adopted, 2013 WL 705876 (N.D. Tex. Feb. 26,
2013) (applying economic loss doctrine to dis-
miss claims under the TDCA); see also Singh v.
JPMorgan Chase Bank, N.A., No. 4:11-CV-607,
. 2012 WL 3904827, at *7 (E.D. Tex. July 31,
2012), rec. adopted, 2012 WL 3891060 (E.D.
Tex. Sept. 7, 2012) (holding that because the
deed of trust governed the conduct plaintiff
alleged violated the TDCA, plaintiff could not
recover under a tort theory); McCartney v. Citi-
Financial Auto Credit, Inc., No. 4:10-CV-424,
2010 WL 5834802, at *5 (E.D. Tex. Dec. 14,
2010), rec. adopted, 2011 WL 675386 (E.D.
Tex. Feb. 16, 2011) (allegations of misrepresen-
tation by attempting to collect a debt in violation
of agreement stated breach of contract but not
TDCA claim).

New Business Relationships: Certain courts,
however, have held that fraud and negligent
misrepresentation claims are not precluded by
the economic loss doctrine where the allegations
arise from entering into a new business relation-
ship and/or offering a new service or product to
a borrower, such as a loan modification. See,
e.g., Auriti v. Wells Fargo Bank, N.A., No. 3:12-
CV-34,2013 WL 2417832, at *5 (S.D. Tex.
June 3, 2013) (noting that allegations of fraud
relating to loan modification negotiations were
not subject to economic loss rule because note
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and deed of trust did not “impose[ ] on Defen-
dants a contractual obligation to provide .. . a
modification™); Ernster v. Bank of America,
N.A.,No. 2:12-CV-00098, 2012 WL 4798843,
at *4 (8.D. Tex. Oct. 9, 2012) (economic loss
rule did not bar negligent misrepresentation
claim where alleged false representations related
to a loan modification); Hurd v. BAC Home
Loans Servicing, LP, 880 F. Supp. 2d 747, 763—
64 (N.D. Tex. 2012) (negligent misrepresenta-
tion claim based on alleged false representations
regarding possibility of obtaining a loan modifi-
cation and plaintiff’s eligibility for a loan modi-
fication was not barred by economic loss rule);
Jackson v. Wells Fargo Bank, N.A., No.
4:12CV524-RAS-DDB, 2013 WL 4414862, at
*8 (E.D. Tex. Aug. 14, 2013).

Damages Recoverable Despite Bar: The
economic loss doctrine also does not bar recov-
ery for damages “over and above the economic
loss to the subject matter of the note and deed of
trust,” such as mental anguish, lost opportunity
to obtain other financing, or out-of-pocket
expenses. See Auriti, 2013 WL 2417832, at *6
(quoting Hurd, 880 F. Supp. 2d at 764). Borrow-
ers’ attempts to allege damages unrelated to the
note and deed of trust have been met with resis-
tance. Se¢ Rhodes v. Wells Fargo Bank, NA.,
No. 3:10-CV-02347-L, 2012 WL 5363424, at
*30 (N.D. Tex. Oct. 31, 2012), vacated in part
on other grounds, 2013 WL 2090307 (N.D. Tex.
May 14, 2013) (rejecting plaintiff’s attempt to
avoid economic loss rule by pleading damages
beyond typical economic harm); Wiley v. U.S.
Bank, N.A., No. 3:11-CV-1241-B, 2012 WL
1945614, at *12 (N.D. Tex. May 30, 2012)
(“Plaintiff attempts to circumvent the economic
loss doctrine by alleging a variety of damages
unrelated to the Note and Deed of Trust includ-
ing attorneys’ fees, lost time, emotional distress,
and a lower credit rating. Such allegations are
not sufficient to avoid the economic loss doc-
trine in this case.”).
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§ 10.3:8  Breach of Contract

Borrowers often assert breach of contract claims
in connection with foreclosure-related actions.
They premise such claims on alleged violations
of various terms of the note and deed of trust.
Borrowers have also brought breach of contract
claims where a lender or servicer force places
insurance on the property, which is typically
much more expensive than insurance homeown-
ers can otherwise obtain. Borrowers may also
allege that they did not agree to allow the lender
or servicer to pay for property taxes. Alleged
oral promises also often form the basis of bor-
rowers’ breach of contract claims, including oral
promises to (1) modify their loan, (2) not fore-
close while a loan modification review is pend-
ing, and (3) review their loan for a modification.

Elements of Claim: To establish a breach of
contract claim, a borrower must show (1) the
existence of a valid contract, (2) performance or
tender of performance, (3) breach by the defen-
dant, and (4) damages resulting from the breach.
Obumseli v. Citimorigage, Inc., No. 4:12¢cv706,
2013 WL 3197911, at *2 (E.D. Tex. June 21,
2013) (citing Cadillac Bar West End Real Estate
v. Landry s Restaurants, Inc., 399 S.W.3d 703,
705 (Tex. App.—Dallas 2013, pet. denied)). A
borrower suing for breach of contract is often
himself in default under the note and deed of
trust. The borrower’s default under the note and
deed of trust is a serious impediment to the abil-
ity to assert a breach of contract claim. To state a
breach of contract claim, a borrower must show,
among other things, that he performed under the
terms of the note and deed of trust. See May v.
Wells Fargo Home Mortgage, No. 3:12-CV-
4597-D, 2013 WL 2984795, at *2 (N.D. Tex.
June 17, 2013) (“Thus where the plaintiff has
failed to perform a duty under the contract, such
as the duty to pay his mortgage, he cannot main-
tain a breach of contract action.”); Enis v. Bank
of America, N.A., No. 3:12-CV-0295, 2012 WL
4741073, at *3 (N.D. Tex. Oct. 3, 2012)
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(“Under Texas law, a party to a contract who is
himself in default cannot maintain a suit for its
breach.”) (internal quotation omitted); Steele v
Green Tree Servicing, LLC, No. 3:09-CV-0603-
D, 2010 WL 3565415, at *4 (N.D. Tex. Sept. 7,
2010), Hackberry Creek Country Club, Inc. v.
Hackberry Creek Home Owners Ass'n, 205
5.W.3d 46, 55 (Tex. App.—Dallas 2006, pet.
denied). A borrower who does not perform his
obligations under a contract cannot enforce the
remaining terms against the other party. See
Long Trusts v. Griffin, 222 S.W.3d 412, 415
(Tex. 2006). Thus, borrowers who have
defaulted on their note and deed of trust obliga-
tions often are unable to recover under a breach
of contract claim,

Failure to Identify Breached Provisions:
Borrowers basing breach of contract claims on a
violation of the note or deed of trust, or both,
often fail to identify the provision of the note or
deed of trust that was allegedly violated. See
Obumseli, 2013 WL 3197911, at *2; Coleman v.
Bank of America, N.A., No. 3-11-CV-0430-G-
BD, 2011 WL 2516169, at *1 (N.D. Tex, May
27,2011), rec. adopted, 2011 WL 2516668
(N.D. Tex. June 22, 2011) (dismissing breach of
contract claim where “plaintiff points to no spe-
cific provision in the Deed of Trust that was
breached by defendant™). A borrower “suing for
breach of contract must point to a specific provi-
sion in the contract that was breached by the
defendant.” King v. Wells Fargo Bank, N.A., 3-
11CV-0945-M-BD, 2012 WL 1205163, at *2
(N.D. Tex. Mar. 20, 2012); see also Sandhar v.
Grewal, No. H-08-2348, 2009 WL 175073, at
*4 (S.D. Tex. Jan. 23, 2009) (stating that a plain-
tiff “must plead . . . the provisions of the con-
tract allegedly breached” to survive a motion to
dismiss); Case Corp. v. Hi-Class Business Sys-
tems of America, Inc., 184 S.W.3d 760, 769-70
(Tex. App.—Dallas 2005, pet. denied) (“A
breach of contract occurs when a party fails to
perform an act that it has expressly or impliedly
promised to perform.”).

10-13

(1/16)



§10.3

Failure to Receive Contractual Notices: In
addition to the requirements of the Texas Prop-
erty Code, the loan documents typically require
certain notices to be sent before foreclosing on
the property. Accordingly, if a lender or servicer
does not send the notices required in the note
and deed of trust, such as the notice of accelera-
tion, a borrower can assert a breach of contract
claim for such failure. See Mathis v. DCR Mort-
gage Il Sub I, LLC, 952 F. Supp. 2d 828, 837
(W.D. Tex. 2013) (holding that plaintiff stated
breach of contract claim where he alleged defen-
dant did not provide proper notice of accelera-
tion under loan documents).

Premature Payment of Taxes: Borrowers
may complain that the defendant prematurely
paid the taxes due and owing on the property,
and in connection therewith, issued delinquency
notices to them. See White v. Wells Fargo Bank,
N.A., No. 3:09-CV-126, 2010 W1, 4942174, at
*3-—4 (N.D. Tex. Dec. 1, 2010). Borrowers may
also assert that the defendant wrongfully col-
lected escrow funds to cover premiums for haz-
ard insurance on the property. White, 2010 WL
4942174, at *4. In either event, the borrower
must show how, in so doing, the defendant
breached the note or deed of trust, as the loan
documents typically authorize the lender or ser-
vicer to pay the taxes and force-place insurance
if certain conditions exist. See White, 2010 WL
4942174, at *3-4.

Failure to Defer Taxes: Borrowers also
premise breach of contract claims on allegations
that the defendant improperly refused their
request to defer payment of taxes owed on their
property pursuant to section 33.06 of the Texas
Tax Code, which allows a homeowner who is
over sixty-five years of age to defer paying his
taxes, or abate any suit or pending sale to collect
taxes on his property until such time as it ceases
to be his residence. See Tex. Tax Code

§ 33.06(a); see also Kowalski v. Wells Fargo
Bank, NA.,No. 4:12-CV-142, 2012 WL
6621737, at *8 (E.D. Tex. Dec. 17, 2012), rec.
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adopted, 2013 WL 395242 (E.D. Tex. Jan. 31,
2013); Mechali v. CTX Mortgage Co., No. 4:11-
CV-114, 2011 WL 5006511, at *3-4 (E.D. Tex.
Sept. 28, 2011). That such taxes are deferred,
however, does not excuse a borrower’s obliga-
tions to pay them under the deed of trust. See
Lyles v. Duetsche Bank National Trust Co., No.
G-09-300, 2011 WL 96591, at *3 (S.D. Tex.
Jan. 11, 2011). “Although the taxes are deferred
from the standpoint that the County will not col-
lect the taxes, the taxes remain due and a tax lien
is placed on the property throughout the defer-
ment.” Mechali, 2011 WL 5006511, at *3 (cit-
ing Tex. Tax Code § 33.06(d)). While certain
borrowers may have the “legal right to defer the
payment of real estate taxes assessed against
their homestead, that right does not trump their
prior obligation to timely pay these same taxes
upon assessment.” Lyles, 2011 WL 96591, at *3,

Failure to Comply with HUD Regulations:
Borrowers may argue that a lender’s failure to
comply with U.S. Housing and Urban Develop-
ment (HUD) regulations, when they are incorpo-
rated by reference into the loan documents,
constitutes a breach of the parties’ agreement.
However, if the borrower has admitted default,
or no evidence to the contrary is presented, some
courts have held the borrower is precluded from
bringing a breach of contract claim for a
lender’s subsequent alleged failure to comply
with HUD regulations before accelerating the
note or foreclosing. See e.g., Rabe v. Wells
Fargo Bank, N.A., No. 4-11-cv-787, 2013 WL
5458068, at *4 (E.D. Tex. Sept. 30, 2013); Hill
v. Wells Fargo Bank, N.A., No. V-12-11, 2012
WL 2065377, at *5 (S.D. Tex. Jun. 6, 2012); see
also Johnson v. JPMorgan Chase Bank, N.A.,
No. 4:12¢v285, 2013 WL 2554415, at *8 (E.D.
Tex. June 7, 2013); but ¢f. Franklin v. BAC
Home Loans Servicing, L.P., No. 3:10-CV-
1174-M, 2011 WL 248445, at *2 (N.D. Tex.
Jan. 26, 2011) (holding that borrower could
maintain cause of action for lender’s breach of
its obligations under HUD regulations even
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though borrower did not tender full perfor-
mance).

Failure to Offset Default Insurance
Payments: Borrowers sometimes base a
breach of contract claim on allegations that the
amount owed on their loan should be offset by
credit default swap payments or payments from
default insurance that a lender receives from a
third party. Borrowers that are in default will
occasionally allege that credit default swap pay-
ments or default insurance payments, or both,
constitute performance under the note or deed of
trust. Based on these allegations, borrowers
argue that a lender’s attempt to foreclose after it
has been partially paid through a credit default
swap or default insurance payment without pro-
viding a proper accounting constitutes a breach
of the note or deed of trust.

“A credit default swap is a financial instrument,
similar to insurance, used by corporations to
transfer credit risk from one party to another.”
Yares v. Bear Stearns Residential Mortgage
Corp., No. CV 10-2575-PHX-JAT, 2011 WL
2531090, at *6 (D. Ariz. June 24, 2011) (citing
Dumont v. HSBC Mortgage Corp., USA, No.
CV-10-1106-PHX-MHM, 2010 WL 3023885,
at *6 (D. Ariz. Aug. 2, 2010)). Default insurance
is insurance that protects a lender against a bor-
rower’s default or other credit loss. See In re
Consolidated ‘Non-Filing Insurance’ Fee Liti-
gation, 431 Fed. App’x 835, 837 (11th Cir,
2001).

Courts have dismissed breach of contract claims
based on allegations that a borrower is entitled
to an offset for a credit default swap because the
benefit of such payment does not accrue to the
borrower. See Yares, 2011 WL 2531090, at *6
(“To the extent a credit default swap pays
money owed to a lender when a borrower
defaults on a loan, the benefit does not accrue to
the borrower.”) (citing Dumont, 2010 WL
3023885, at *6); see also Warren v. Sierra
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Pacific Mortgage Services Inc., No. CV10-
2095-PHX-NVW, 2010 WL 4716760, at *3 (D.
Ariz. Nov. 15, 2010) (stating that “claims
regarding the impact of any possible credit
default swap on [plaintiff’s] obligations under
the loan are premised on a misunderstanding of
the meaning and effect of credit default swaps,
and accordingly do not provide a basis for a
claim for relief™).

Borrowers that premise breach of contract
claims on credit default swap or default insur-
ance payments often fail to allege facts that
demonstrate such payments would have been
sufficient to constitute their performance of the
note and deed of trust, See Martinez v. Wells
Fargo Bank, N.A., No. SA-12-CV-789-XR,
2013 WL 1562759, at *9 (W.D. Tex. Apr. 12,
2013) (dismissing breach of contract claim and
explaining that “[a]lthough Plaintiff makes
vague references to ‘payments received via
insurance or credit default swaps,’ he does not
allege facts sufficient to demonstrate that the
payments, even if paid on behalf of [the borrow-
ers], would have been sufficient to constitute
performance™); Washington v. JP Morgan
Chase, No. SA-11-CV-763-XR, 2013 WL
636054, at *13 (W.D. Tex. Feb. 20, 2013) (“Nor
does Plaintiff allege that payments from insur-
ance policies or ‘credit default swaps,” even if
paid on her behalf, would have been sufficient to
constitute her performance of the contract.”);
Scott v. Bank of America, N.A., No. SA-12-CV-
00917-DAE, 2013 WL 1821874, at *9 (W.D.
Tex. Apr. 29, 2013) (*Plaintiff makes a vague
allegation that ‘Defendant has been paid
[according to the terms of the Note] in part via
multiple insurance policies and credit default
swaps’ . . . but does not allege facts sufficient to
demonstrate that the payments satisfied Plain-
tiff’s obligations under the Note.”); Tyler v.
Bank of America, N.A., No. SA-12-CV—-00909—
DAE, 2013 WL 1821754, at *10 (W.D. Tex.
Apr. 29, 2013) (same).
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§10.4 Statute of Frauds

Borrowers sometimes assert that the lender has
broken an oral promise to, for example, review a
loan for a modification, modify a loan, or not
foreclose during a loan modification review.
The statute of frauds often serves as a bar to
claims for breach of contract, promissory estop-
pel, fraud, or negligent misrepresentation based
on an alleged oral promise for a loan modifica-
tion or a promise not to foreclose while a loan
modification for the borrower is under review.
Under Texas law, oral statements regarding the
modification of a loan and promises not to fore-
close while a loan is under a modification
review are subject to the statute of frauds, so
long as the loan is for more than $50,000. See
Martins v. BAC Home Loans Servicing, L.P,
722 F.3d 249, 256 (5th Cir. 2013) (“A loan
agreement for more than $50,000 is not enforce-
able unless it is in writing. . . . An agreement
regarding the . . . modification of a loan must
therefore be in writing.”) (citing Tex. Bus. &
Com. Code § 26.01(b)(4)); Fath v. BAC Home
Loans, No. 3:12-cv-1755-0, 2013 WL 3203092,
at *6 (N.D. Tex. June 25, 2013) (“[A]ny oral
statements that Plaintiff claims modified, termi-
nated, or otherwise altered the Deed of Trust,
the Note, or any other agreement between the
parties are barred by the statute of frauds.”);
Bailey v. BAC Home Loans Servicing, LP, No.
4:11CV590, 2012 WL 5497632, at *2 (E.D.
Tex. Nov. 13, 2012); Kew v. Bank of America,
N.A.,No. H-11-2824, 2012 WL 5832354, at *4
(S.D. Tex. Nov. 16, 2012); BACM 2001-1 San
Felipe Road Ltd, Partnership v. Trafalgar Hold-
ings I, Ltd., 218 S.W.3d 137, 144 (Tex. App.-—
Houston [14th Dist.] 2007, pet. denied) {citing
Tex. Bus. & Com. Code § 26.02). If such state-
ments serve as the basis for a borrower’s claim
for breach of contract, the statute of frauds may
bar the claim.

Under Texas law, a plaintiff may not recover in
tort for claims arising out of an unenforceable
contract because of the statute of frauds. See
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Haase v. Glazner, 62 §.W.3d 795, 799 (Tex.
2001) (holding that statute of frauds bars a fraud
claim for benefit-of-the-bargain damages when
claim arises from a contract that has been held to
be unenforceable); but see Baylor University v.
Sonnichsen, 221 S.W.3d 632, 636 (Tex. 2007)
(holding statute of frauds does not bar recovery
of out-of-pocket damages for fraud) (citing
Haase, 62 3.W.3d at 800). Accordingly, the stat-
ute of frauds has been held to bar both frand and
negligent misrepresentation claims. See Roberts
v. Federal Home Loan Corp., No. H-11-3304,
2013 WL 1345222, at *7 (S.D. Tex. Mar. 30,
2013) (holding that statute of frauds barred
cause of action for negligent misrepresentation);
Hugh Symons Group, plc v. Motorola, Inc., 292
F.3d 466, 470-71 (5th Cir. 2002) (affirming
grant of summary judgment on fraud and negli-
gent misrepresentation claims where such
claims were based on an alleged contract that
was unenforceable under statute of frauds),

A promissory estoppel claim is also subject to
the statute of frauds, but this allegation may
overcome the statute of frauds if the claim is
based on an oral promise to sign an existing doc-
ument that satisfies the statute of frauds. See
sectton 10.5 below.

§ 10.5 Promissory Estoppel
Promissory estoppel is another commeon claim
that borrowers assert, often alleging oral prom-
ises by the lender to modify a loan or to post-
pone foreclosure during a modification review.
Under the doctrine of promissory estoppel, if
Jjustice requires, a person may be bound by a
promise that he reasonably believed would
induce action or inaction and that did induce the
action or forbearance. Martins v. BAC Home
Loans Servicing, L.P., 722 F.3d 249, 256 (5th
Cir. 2013) (citing "“Moore” Burger, Inc. v. Phil-
lips Petroleum Co., 492 S.W.2d 934, 937 (Tex.
1972)). To establish a claim for promissory
estoppel, a borrower must show (1) a promise,
(2) foreseeability of reliance thereon by the
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promisor, and (3) substantial reliance by the
promisee to his detriment. Henry Schein, Inc. v.
Stromboe, 102 S.W.3d 675, 686 n.25 (Tex.
2002) (citing English v. Fischer, 660 S.W.2d
521, 524 (Tex. 1983)); see also Ortiz v. Citi-
mortgage, Inc., 954 F. Supp. 2d 581, 588 (S.D.
Tex. 2013). Texas courts require a finding of
“reasonable or justified reliance™ on the conduct
or statement of the person sought to be estopped.
Clardy Manufacturing Co. v. Marine Midland
Business Loans Inc., 88 F.3d 347, 360 (5th Cir.
1996).

Promissory estoppel claims, however, often fail
because they are subject to the statute of frauds.
Promissory estoppel may overcome the statute-
of-frauds requirement in Texas, but “there must
have been a promise to sign a written contract
which had been prepared and which would sat-
isfy the requirements of the statute of frauds.”
Martins, 722 F.3d at 256-57 (citing Beta Drill-
ing, Inc. v. Durkee, 821 S.W.2d 739, 741 (Tex.
App.—Houston [14th Dist.] 1992, writ denied)).
See Southmark Corp. v. Life Investors, Inc., 851
F.2d 763, 769 (5th Cir. 1988) (“[T]he doctrine
of promissory estoppel does not apply where
there is no proof of a promise to sign a written
contract that had been prepared and that would
satisfy the requirement of the statute of
frauds.”); Perales v. Wells Fargo Bank, N.A.,
No. SA-12-CV-00515-DAE, 2013 WL
3456998, at *5 (W.D. Tex. July 9, 2013) (stating
that nonmovant must present evidence to show
“the movant orally represented the statute of
frauds had been satisfied, and the nonmovant
relied to his detriment on the misrepresenta-
tion”); Carpenter v. Phelps, 391 S W.3d 143,
149 (Tex. App.—Houston [1st Dist.] 2011, no
pet.) (“For promissory estoppel to create an
exception to the statute of frauds requires a
promise to sign a prepared written contract
which would satisfy the requirements of the stat-
ute of frauds.”); Ford v. City State Bank of Pala-
cios, 44 S.W.3d 121, 139 (Tex. App.—Corpus
Christi 2001, no pet.) (“When promissory estop-
pel is raised to bar the application of the statute
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of frauds, there is an additional requirement that
the promisor promised to sign a written docu-
ment complying with the statute of frauds.”); see
also Bank of Texas, N.A. v. Gaubert, 286 S.W.3d
546, 55354 (Tex. App.—Dallas 2009, pet.
dism’d w.0.j.). However, in a recent decision,
the Fifth Circuit allowed a promissory estoppel
claim to move forward based solely on the
plaintiff’s contentions that the lender had prom-
ised that a loan modification was “certain and
imminent” and that she believed the lender had,
in fact, prepared a specific loan modification
agreement, even though the plaintiff had never
seen such an agreement. See Martin-Janson v.
JP Morgan Chase Bank, N.A., 536 Fed. App’x
394, 399 (5th Cir. 2013).

§ 10.6 Fraud, Statutory Fraud, and

Negligent Misrepresentation

I[n connection with foreclosure actions, borrow-
ers commonly assert claims of common law
fraud, statutory fraud, and negligent misrepre-
sentation, frequently alleging that they were
advised (1) not to make payments on their loan,
(2) that no foreclosure would occur during a
loan modification review, or (3) a loan modifi-
cation was approved.

§ 10.6:1 Fraud

The elements of a fraud claim are (1) that a
material representation was made; (2) the repre-
sentation was false; (3) when the representation
was made, the speaker knew it was false or
made it recklessly without knowledge of the
truth and as a positive assertion; (4) the speaker
made the representation with the intent that the
other party should act upon it; (5) the party justi-
fiably relied on the representation; and (6) the
party thereby suffered injury. Flakerty & Crum-
rine Preferred Income Fund, Inc. v. TXU Corp.,
565 I.3d 200, 212 (5th Cir. 2009) (citing Ernst
& Young, L.L.P. v. Pacific Mutual Life Insurance
Co., 51 8.W.3d 573, 577 (Tex. 2001)). Common
law fraud requires reliance that must be both
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actual and justifiable. Grant Thornton L.L.P. v.
Prospect High Income Fund, 314 S.W.3d 913,
923 (Tex. 2010).

Borrowers have successfully pled claims for
fraud where the lender or servicer allegedly mis-
led the borrower into believing he would receive
a loan modification. See, e.g., Auriti v. Wells
Fargo Bank, N.A., No. 3:12-CV-334, 2013 WL
2417832, at *4 (8.D. Tex. June 3, 2013). A bor-
rower may be damaged by relying on such rep-
resentations because, once the falsity of the
representation is discovered, the borrower is too
far behind on his loan and cannot obtain financ-
ing clsewhere. See Auriti, 2013 WL 2417832, at
*6.

Fraud claims have also been allowed where the
foreclosing party informed the borrower that a
foreclosure would not occur if certain conditions
were met, yet a foreclosure occurred despite the
imposed conditions being satisfied. See Cuevas
v. BAC Home Loans Servicing, LP, No. 4:10-
CV-31, 2012 WL 4339063, at *6—7 (S.D. Tex.
Sept. 19, 2012). In this context, borrowers sat-
isfy the “reliance” element by showing that they
met the conditions stated to avoid foreclosure.
See Cuevas, 2012 WL 4339063, at *6,

Fraud claims that arise from a note or deed of
trust may be precluded by the economic loss
doctrine and must meet the heightened pleading
requirements of rule 9(b) of the Federal Rules of
Civil Procedure if the action is removed to fed-
eral court. See the discussion at section 10.3:7
above.

Federal Pleading Requirements: In federal
court, fraud claims must satisfy the heightened
pleading requirements of rule 9(b) of the Federal
Rules of Civil Procedure. See Massey v. JPMor-
gan Chase Bank, N.A., No. 4:12-CV-154-A,
2012 WL 3743493, at *7 (N.D. Tex. Aug. 29,
2012) (“Plaintifts’ fraud claims are governed by
the heightened pleading standard under Rule
9(b) of the Federal Rules of Civil Procedure.”);
see also Lone Star Fund V (US), LP v. Barclays
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Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010);
Benchmark Electronics, Inc. v. J M. Huber
Corp., 343 F.3d 719, 723 (5th Cir. 2003).

Under rule 9(b), “a party must state with particu-
larity the circumstances constituting fraud or
mistake.” Fed. R. Civ. P. 9(b). Thus, borrowers
who assert fraud claims must “specify the state-
ments contended to be fraudulent, identify the
speaker, state when and where the statements
were made, and explain why the statements
were fraudulent.” Williams v. WMX Techs., Inc.,
112 F.3d 175, 177 (5th Cir. 1997); see also Fla-
herty & Crumrine Preferred Income Fund, 565
F.3d 200, 206-07. In other words, borrowers
should specify the “who, what, when, where,
and how” of the alleged fraud, but often do not.
Williams, 112 F.3d. at 179; Pollett v. Aurora
Loan Services, 455 F. App’x 413, 415 (5th Cir.
2011) (dismissing fraud claim where “[plaintiff]
did not allege . . . when and where Aurora’s
allegedly fraudulent statements were made™);
Moore v. Federal National Mortgage Ass’n, No.
H-12-1518, 2012 WL 6048999, at *2 (S.D. Tex.
Dec. 5, 2012) (dismissing fraud claims for fail-
ure to meet required degree of specificity of rule
9(b)); Roubinek v. Select Portfolio Servicing
Inc.,No. 3:11-CV-3481-D, 2012 WL 2358560,
at *4 (N.D. Tex. June 21, 2012) (same); Ybarra
v. Wells Fargo Bank, N.A., No. SA-12-CV-
01167-DAE, slip op. at 15 (W.D. Tex. Aug. 29,
2013) (“Where, as here, a plaintiff alleges that a
fraud was perpetuated by means of forgery, he
must adhere to the heightened pleading standard
of Federal Rule of Civil Procedure . . . 9(b).”).

Where the factual allegations underlying a neg-
ligent misrepresentation and a fraud claim are
the same, the heightened pleading standards of
rule 9(b) also apply to a negligent misrepresen-
tation claim. See Benchmark Electronics, 343
F.3d at 723.

State Court Requirements: In state court,
borrowers’ common law fraud claims often fail
because they cannot demonstrate all of the
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required elements. For example, borrowers must
show reliance that was “both actual and justifi-
able.” Grant Thornton, 314 S.W.3d at 923; Wil-
lis v. Marshall, 401 S.W.3d 689, 698 (Tex.
App.—El Paso 2013, no pet.); Allen v. Devon
Energy Holdings, L.L.C., 367 S.W.3d 355, 389
(Tex. App.—Houston [1st Dist.] 2012, pet.
granted, judgm’t set aside, remanded by agr.).
Furthermore, “a person may not justifiably rely
on a misrepresentation ‘if there are “red flags”
indicating such reliance is unwarranted.”” Grant
Thornton, 314 S.W.3d at 923 (quoting Lewis v
Bank of America N4, 343 F.3d 540, 546 (5th
Cir. 2003)). Thus, “reliance upon an oral repre-
sentation that is directly contradicted by the
express, unambiguous terms of a written agree-
ment between the parties is not justified as a
matter of law.” DRC Parts & Accessories,
L.L.C. v. VM Motori, S.PA., 112 S.W.3d 854,
858 (Tex. App.-—Houston [14th Dist.] 2002,
pet. denied).

§10.6:2  Statutory Fraud

Section 27.01 of the Texas Business and Com-
merce Code provides a statutory cause of action
for fraud in real estate and stock transactions.
See Tex. Bus. & Com. Code § 27.01. Such fraud
occurs if (1) a person makes a false representa-
tion of a past or existing matertal fact in a real
estate transaction to another person for the pur-
pose of inducing the making of a contract and
(2) the false representation is relied on by the
person entering into the contract. Tex. Bus. &
Com. Code § 27.01(a)(1). Texas courts have
determined that this statute applies only to real
estate or stock transactions, not loan transactions
or modifications. See, e.g., Higgins v. Bank of
America, N.A., No. 3:12-cv-5297, 2013 WL
2370564, at *6 (N.D. Tex. May 31, 2013) (“A
loan transaction, even if secured by land, is not
considered to come under the statute.” (citing
Dorsey v. Portfolio Equities, Inc., 540 F.3d 333,
343 (5th Cir. 2008))).
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§10.6:3  Negligent Misrepresentation

A claim for negligent misrepresentation requires
proof of the following elements: (1) defendant
made a representation in the course of his busi-
ness or in a transaction in which he has a pecuni-
ary interest; (2) defendant supplied false
information for the guidance of others; (3)
defendant did not exercise reasonable care or
competence in obtaining or communicating the
information; and (4) plaintiff justifiably relied
on the representation. See Burnette v. Wells
Fargo Bank, N.A., No. 4:09-CV-370, 2010 WL
1026968, at *7 (E.D. Tex. Feb. 16, 2010} (quot-
ing Henry Schein, Inc. v. Stromboe, 102 S.W.3d
675, 686 n.24 (Tex. 2002}). A negligent misrep-
resentation claim under Texas law “contem-
plates that the false information provided by the
defendant is a misstatement of existing fact.”
Clardy Manufacturing Co. v. Marine Midland
Business Loans Inc., 88 F.3d 347, 357 (5th Cir.
1996) (internal quotation and citation omitted);
see also DeFranceschi v. Wells Fargo Bank,
N.A.,837F. Supp. 2d 616, 625 (N.D. Tex. 2011)
(“The false information complained of in a
negligent-misrepresentation claim ‘must be a
misstatement of an existing fact rather than a
promise of future conduct.”” (quoting Scherer v.
Angell, 253 S’W.3d 777, 781 (Tex. App.—
Amarillo 2007, no pet.))). A promise to do or
refrain from doing an act in the future is not
actionable. See BCY Water Supply Corp. v. Resi-
dential Investments, Inc., 170 S.W.3d 596, 603
{Tex. App.—Tyler 2005, pet. denied). Further-
more, the false information provided must have
been for the gnidance of others in their business.
See Ayres v. Parker, No. SA-12-CV-621, 2013
WL 3929711, at *14 (W.D. Tex. July 2013)
(rejecting negligent-misrepresentation claim
based on statements made during home-loan-
modification process because plaintiffs failed to
show representations were made for guidance in
their business).

Allegations that the foreclosing party promised
to act or refrain from acting in the future, such as
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a promise that the lender or servicer would not
foreclose or that a scheduled foreclosure would
be postponed, or promises regarding a future
loan modification, cannot form the basis of a
negligent-misrepresentation claim. See Thomas
v. EMC Mortgage Corp., 499 F. App’x 337, 342
(5th Cir. 2012); Keen v. SunTrust Mortgage,
Inc., No. 1:10-CV-733, 2013 WL 1181451, at
*5 (E.D. Tex. Mar. 19, 2013); Stapp v. Bank of
America, NA., No. 4:11CV203, 2013 WL
1313160, at *5 (E.D. Tex. Feb. 28, 2013).

A borrower can bring a negligent misrepresenta-
tion claim if the representation complained of is
one of existing fact. Such claims could be pre-
mised on (1) misrepresentations as to the author-
ity of the foreclosing party to foreclose, (2)
misrepresentations as to amounts owed on the
loan or under modification agreements, or (3)
representations as to documents received or
lacking with respect to a modification applica-
tion. See Preston v. Seterus, Inc., 931 F. Supp.
2d 743, 763 (N.D. Tex. 2013) (holding that
plaintiff stated claim for negligent misrepresen-
tation to extent it was based on a misrepresenta-
tion as to authority of foreclosing entity); Stapp,
2013 WL 1313160, at *6 (holding that alleged
misrepresentations of amounts due under a mod-
ification agreement and alleged misrepresenta-
tions related to documents received during
modification application process were misrepre-
sentations of existing fact).

As with fraud-based claims, the economic loss
doctrine and statute of frauds may preclude a
negligent misrepresentation claim. See the dis-
cussion at sections 10.3:7 and 10.4 above.

§10.7 Breach of Fiduciary Duty
and Breach of Duty of Good

Faith and Fair Dealing

Borrowers urge courts to find that lenders,
banks, investors, or servicers owe and have
breached a fiduciary duty or duty of good faith
and fair dealing in connection with wrongful
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foreclosure actions. To maintain a claim for
breach of fiduciary duty, a borrower must estab-
lish that (1) the borrower and the defendant had
a fiduciary relationship, (2) the defendant
breached its fiduciary duty to the borrower, and
(3) the defendant’s breach resulted in injury to
the borrower. See Jones v. Blume, 196 S.W.3d
440, 447 (Tex. App.—Dallas 2006, pet. denied).
Texas law recognizes two types of fiduciary
relationships. The first is a formal fiduciary rela-
tionship, such as between an attorney and a cli-
ent, a principal and an agent, partners, and joint
venturers. See Insurance Co. of North America
v. Morris, 981 S.W.2d 667, 674 (Tex. 1998).
The second is an informal or confidential rela-
tionship that “may arise from a moral, social,
domestic, or purely personal relationship of trust
and confidence.” Associated Indemnity Corp. v.
CAT Contracting Co., 964 S.W.2d 276, 287
(Tex. 1998).

§ 10.7:1  No Fiduciary Relationship
Generally, the relationship between a lender and
a borrower does not involve a special or confi-
dential relationship. See Manufacturers’
Hanover Trust Co. v. Kingston Investors Corp.,
819 S W.2d 607, 610 (Tex. App.—Houston [1st
Dist.] 1991, no writ) (holding as a general rule
that a bank and its customers do not have a spe-
cial or confidential relationship); see also 1001
McKinney Ltd. v. Credit Suisse First Boston
Mortgage Capital, 192 S.W.3d 20, 36 (Tex.
App.—Houston [14th Dist.] 2005, pet. denied)
(“Generally, the relationship between a bor-
rower and a lender is an arm’s length business
relationship in which both parties are looking
out for their own interests.”). “In order to prove
that a fiduciary relationship does exist in such a
context, the plaintiff must show extraordinary
circumstances such as excessive control and
influence by the lender on the borrower’s busi-
ness activities.” Hopkins v. Wells Fargo Bank,
N.A.,No. 3:10-CV-1857-D, 2011 WL 611664,
at *2 (N.D. Tex. Feb. 18, 2011) (quoting /n re
Absolute Resource Corp., 76 F. Supp. 2d 723,
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734 (N.D. Tex. 1999)). “Mere subjective trust
by the borrower or evidence of prior dealings is
not sufficient.” In re Absolute Resource Corp.,
76 F. Supp. 2d at 734 (citing Greater Southwest
Office Park, Ltd. v. Texas Commerce Bank N.A.,
786 S.W.2d 386, 391 (Tex. App.~Houston {1st
Dist.] 1990, writ denied)). Therefore, to demon-
strate a fiduciary relationship, a borrower must
show extraordinary circumstances, such as (1)
he had a long-standing relationship of trust and
confidence with the lender, (2) the lender had
dealt with him in such a manner for a long
period of time and the borrower was justified in
expecting the lender to act in his best interest,
and (3) the lender betrayed the borrower’s confi-
dence or exercised excessive control or influ-
ence over his business activities. See NetVer
Group v. Fagin, No. 3:10-CV-1934-BH, 2011
WL 2601526, at *3 (N.D. Tex. July 1, 2011)
(stating Texas law “rejects the position that
lenders become fiduciaries by exchanging busi-
ness information or ‘advice’ with their borrow-
ers”) (quoting Williams v. Countrywide Home
Loans, Inc., 504 E. Supp. 2d 176, 193 (S.D. Tex.
2007)).

§ 10.7:2  Duty of Good Faith and Fair

Dealing

Under Texas law, a duty of good faith and fair
dealing does not exist in all contractual contexts.
See Great American Insurance Co. v. North Aus-
tin Municipal Utility District No. 1, 908 S.W.2d
415, 418 (Tex. 1995). Rather, the duty of good
faith and fair dealing arises where a special rela-
tionship of trust exists between the parties. See
Vogel v. Travelers Indemmnity Co., 966 S.W.2d
748, 753 (Tex. App.—San Antonio 1998, no
pet.). “Ordinarily, there is no such duty in
lender/lendee relationships.” Fogel, 966 S.W.2d
at 753 (citing FDIC v. Coleman, 795 S.W.2d
706, 709 (Tex. 1990)). Texas law does not “rec-
ognize a common law duty of good faith and fair
dealing in transactions between a mortgagee and
mortgagor, absent a special relationship marked
by shared trust or an imbalance in bargaining
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power.” Coleman v. Bank of America, N.A., No.
3:11-CV-4306-G-BD, 2011 WL 2516169, at *1
(N.D. Tex. May 27, 2011) (internal quotations
omitted), rec. adopted, 2011 WL 2516668 (N.D.
Tex. June 22, 2011). This is because there is no
“special relationship between a mortgagor and
mortgagee.” UMLIC VP LLC v. T&M Sales &
Environmental Systems, Inc., 176 S, W.3d 595,
612 (Tex. App.—Corpus Christi 2005, pet.
denied); see also Watson v. Citimortgage, Inc.,
814 F. Supp. 2d 726, 731 (E.D. Tex. 2011) (cit-
ing Coleman, 2011 WL 2516169, at *1);
English v. Fischer, 660 S,W.2d 521, 522 (Tex.
1983); Lovell v. Western National Life Insurance
Co., 754 3.W.2d 298, 302-03 (Tex. App.—
Amarillo 1988, writ denied).

In applying Texas law, the Fifth Circuit has
explicitly refused to recognize any duty of good
faith and fair dealing in the lender-borrower
relationship. See Milton v. U.S. Bank National
Ass’n, 508 F. App’x 326, 329-30 (5th Cir. 2013)
(rejecting contention that mortgagee had a “spe-
cial relationship” with mortgagor where plaintiff
had alleged active participation by lender and
substantial interactions, including numerous oral
representations by lender that the loan would not
be foreclosed); see also Hall v. Resolution Trust
Corp., 958 F.2d 75, 79 (5th Cir. 1992) (“Three
Texas intermediate appellate courts have explic-
itly refused to overlay an implied duty of good
faith and fair dealing duty in the lender-
borrower relationship. We join them in that
respect.”) (internal quotation marks and cita-
tions omitted).

§10.8 Waiver of Right to Foreclose
Borrowers commonly argue that a defendant
waived the right to foreclose based on represen-
tations that no foreclosure would occur, no fore-
closure would occur during a loan modification
review, or they were advised not to make pay-
ments on their loan. Additionally, borrowers
may assert that a defendant waived its right to
foreclose by regularly accepting late payments.
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Under Texas law, “[w]aiver is the intentional
relinquishment of a right actually known, or
intentional conduct inconsistent with claiming
that right.”” Ulico Casualty Co. v. Allied Pilots
Ass’n, 262 S.W.3d 773, 778 (Tex. 2008). “To
prove waiver, a party must show ‘(1) an existing
right, benefit, or advantage held by a party; (2)
the party’s actual knowledge of its existence;
and (3) the party’s actual intent to relinquish the
right or intentional conduct inconsistent with the
right.”” Wiley v. U.S. Bank, N.A., No. 3:11-CV-
1241-B, 2012 WL 1945614, at *6 (N.D. Tex.
May 30, 2012) (quoting Ulico Casualty, 262
S.W.3d at 778).

Waiver cannot be leveled against a defendant to
establish a cause of action or create liability.
Waiver is defensive in nature and does not cre-
ate an independent cause of action or create lia-
bility where it does not otherwise exist. See
Kern v. GE Capital Information Technology
Solutions, No. 3:01CV2109-P, 2003 WL
22433817, at *8 (N.D. Tex. Feb. 19, 2003);
Hruska v. First State Bank of Deanville, 747
S.W.2d 783, 785 (Tex. 1988); Thomas v. Com-
pass Bank, No. 01-01-00467-CV, 2002 WL
1340333, at *4 (Tex. App.—Houston [1st Dist.]
June 20, 2002, no pet.).

When borrowers argue that defendants waive
the right to foreclose merely by delaying fore-
closure, entering into modification negotiations,
or otherwise exercising forbearance, without
additional conduct inconsistent with the right to
foreclose, these arguments fail. See Watson v.
Citimortgage, Inc., 530 F. App’x 322, 325-26
(5th Cir. 2013); A.R. Clark Investment Co. v.
Green, 375 S.W.2d 425, 434 (Tex. 1964) (hold-
ing that a noteholder had not waived its right to
accelerate merely by engaging in protracted set-
tlement negotiations with debtor over alleged
default); Stephens v. LPP Mortgage, Ltd., 316
S.W.3d 742, 749 (Tex. App.—Austin 2010, pet.
denied); Bluebonnet Savings Bank, F.S.B. v.
Grayridge Apartment Homes, Inc., 907 S.W.2d
904, 911-12 (Tex. App.—Houston [1st Dist. |
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1995, writ denied); Veltinann v. Hoffinan, 621
S.W.2d 441, 442 (Tex. App.—San Antonio
1981, no writ) (“We know of no case holding
that a lienholder who, at the request of the
debtor, postpones a nonjudicial foreclosure sale
in order to afford the debtor an opportunity to
avoid loss of his land is to be penalized by being
deprived of the right to foreclose.”).

The postponement of foreclosure while a loan is
under a modification review does not waive the
right to foreclose at a later time if the deed of
trust contains the universal provision that any
forbearance by the lender in exercising any right
or remedy shall not be a waiver of, or preclude
the exercise of, any right or remedy under the
deed of trust. See Watson, 530 F. App’x at 326~
27 (finding that deed of trust contained an
unambiguous nonwaiver provision); Montalvo v.
Bank of America Corp., No. SA-10-CV-360-
XR, 2013 WL 870088, at *10 (W.D. Tex. Mar.
7, 2013) (citing cases).

Importantly, the deed of trust typically contains
language that prevents commonly asserted
waiver claims. For example, an ordinary deed of
trust may include provisions that provide (1) “an
extension of the time for payment or modifica-
tion of amortization of the sums secured by this
Security Instrument granted by Lender to
Borrower . . . shall not operate to release the lia-
bility of Borrower[;]” and/or (2) “[a]ny forbear-
ance by Lender in exercising any right or
remedy . . . shall not be a waiver of or preclude
the exercise of any right or remedy.” Because
the deed of trust executed by borrowers
expressly prohibits typical waiver allegations,
borrowers will have difficulty asserting such
claims.

§10.9 Quiet Title, Trespass to Try
Title, and Slander of Title

Claims

A variety of causes of action are available to
borrowers who are confronted with issues
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related to the title to their property, such as
claims for quiet title, trespass to try title, and
slander of title. As one court noted—

A suit to quiet title and a trespass to
try title action are two distinct causes
of action under Texas law. A trespass
to try title action is a statutory cause
of action that is “the method of deter-
mining title” to real property. In con-
trast, a suit to quiet title is an
equitable action intended to remove a
cloud of title on property.

Richardson v. Wells Fargo Bank, N.A., 873 F.
Supp. 2d 800, 816 (N.D. Tex. 2012) (internal
citations omitted) (citing Fricks v. Hancock, 45
S.W.3d 322, 327 (Tex. App.—Corpus Christi
2001, no pet.)).

§10.9:1  Quiet Title and Trespass to

Try Title

Usually, borrowers’ quiet title and trespass to try
title claims arise from the same set of facts
underlying another asserted claim. For example,
borrowers may contend that because the lender
failed to comply with the deed of trust or with
section 51.002 of the Texas Property Code, or
both, the lender had no right to foreclose on their
property, and thus, any subsequent foreclosure
sale was void. Borrowers will then argue that the
purchase of the property at the foreclosure sale
is void. Therefore, the purchaser obtained no
title because a purchaser at a foreclosure sale
obtains no better title than the trustee can give.
In this scenario, the borrower must prevail on
the underlying claim to demonstrate the validity
of his own title,

In a suit to quiet title action, a borrower must
show: “(1) an interest in a specific property; (2)
title to the property is affected by a claim by the
defendant; and (3) the claim, although facially
valid, is invalid or unenforceable.” Omrazeti v.
Aurora Bank FSB, No. SA:12-CV-730, 2013
WL 3242520, at *12 (citing Sadler v. Duvall,
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815 8.W.2d 285, 293, n.2 (Tex. App.—Texar-
kana 1991, writ denied)); see also James v. Wells
Fargo Bank, N.A., No. 3:11-CV-2228-B, 2012
WL 778510, at *2 (N.D. Tex. Mar. 12, 2012)
{(quoting Bell v. Bank of America Home Loan
Servicing LP, No. 4:11-cv-02085, 2012 WL
568755, at *7 (S.D. Tex. Feb. 21, 2012)).

To prevail in a trespass to try title action, a bor-
rower must prove (1) a regular chain of convey-
ances from the sovereign, (2) superior title out
of a common source, (3) title by limitations, or
(4) title by prior possession coupled with proof
that possession was not abandoned. James, 2012
WL 778510, at *2. The pleading rules are
“detailed and formal” on a trespass to try title
claim, and require borrowers to “prevail on the
superiority of [their] title, not on the weakness
of [a] defendant’s title.” Sgroe v. Wells Fargo
Bank, N.A., 941 F. Supp. 2d 731, 751 (E.D. Tex.
2013) (quoting Martin v. Amerman, 133 S.W.3d
262, 265 (Tex. 2004)).

In both types of actions, borrowers “must prove
and recover on the strength of [their] own title,
not the weakness of [their] adversary’s title.”
Machieit v. Bank of America, N.A., No. H-12-
1942, 2012 WL 6840539, at *7 (S.D. Tex. Dec.
12, 2012) (quoting Fricks v. Hancock, 45
S.W.3d 322, 327 (Tex. App.—Corpus Christi
2001, no pet.)); see also Cruz v. OneWest Bank,
FSB, No. 3:11-cv-01985-M, 2012 WL 1684622,
at *2 (N.D. Tex. May 15, 2012); Ballard v.
Allen, No. 12-03-00370-CV, 2005 WL
1037514, at *3 (Tex. App.—Tyler May 4, 2005,
no pet.) (mem. op.).

§ 10.9:2 Slander of Title

A slander of title claim requires a borrower to
demonstrate (1) the utterings and publishing of
disparaging words, (2) that were false, (3) mali-
cious, (4) that special damages were sustained
thereby, (5) that the plaintiff possessed an estate
or interest in the property disparaged, and (6) the
loss of a specific sale. See Singh v. U.S. Bank
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Home Mortgage, No. H-12-3037, 2013 WL

3192938, at *3 (S.D. Tex. June 21, 2013) (citing
Williams v. Jennings, 755 S.W.2d 874, 879 (Tex.
App.—Houston [14th Dist.] 1988, writ denied)).

In support of their slander of title claims, bor-
rowers often allege that the lender has recorded
various documents, such as a notice of trustee’s
sale or substitute trustee’s deed, which evidence
an unlawful foreclosure that impaired their title
to the property. As with quiet title and trespass
to try title claims, to prove the lender has uttered
or published disparaging words that were false,
borrowers must first demonstrate the foreclosure
was invalid. Otherwise, any document filed by
the lender regarding rights to the property would
be true.

A statement is published with legal malice when
it is deliberate and made without reasonable
cause. See Preston Gate, LP v. Bukaty, 248
S.W.3d 892, 896 (Tex. App.—Dallas 2008, no
pet.). “A claim of title does not constitute malice
where the claim is made under color of title or
upon reasonable belief that parties have title to
the property acquired.” Storm Associates, Inc. v.
Texaco, Inc., 645 S.W.2d 579, 588-89 (Tex.
App.—San Antonio 1982, writ denied) (cita-
tions omitted), aff’d, 645 S.W.2d 579 (Tex.
1985}. Further, proving damages under a claim
for slander of title requires borrowers to prove
that they actually lost a specific sale of the prop-
erty on account of the alleged disparaging state-
ment. See U.S. Enercorp, Ltd. v. SDC Montana
Bakken Exploration, LLC, No. SA:12-CV-1231-
DAE, 2013 WL 4400880, at *4 (W.D. Tex.
Aug. 14, 2013); Northcutt v. CitiMortgage, Inc.,
No. H-12-646, 2013 WL 3280211, at *4 (S.D.
Tex. June 27, 2013); 4. H. Belo Corp. v. Sanders,
632 5.W.2d 145, 146 (Tex. 1982).
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§ 10.10 Fraudulent Assignments
under Section 12.002 of Texas
Civil Practice and Remedies

Code

Borrowers frequently bring claims against lend-
ers for violations of section 12,02 of the Texas
Civil Practice and Remedies Code in connection
with wrongful foreclosure actions. Borrowers
asserting section 12.002 violations typically
allege that their lender or servicer recorded a
fraudulent assignment of the deed of trust. In
support thereof, borrowers often claim that the
assignment violates section 12.002 because the
signature on the assignment was forged or
because the signatory did not have the authority
from the lender or servicer to sign the assign-
ment,

Section 12.002(a) prohibits a person from mak-
ing, presenting, or using a document with (1)
knowledge that the document is a fraudulent
court record or a fraudulent lien or claim against
real property, (2) intent that the document be
given the same legal effect as a court record or
document of a court evidencing a valid lien or
claim against real property, and (3) intent to
cause another person to suffer financial injury.
Tex. Civ. Prac. & Rem. Code § 12.002(a); Cen-
turion Planning Corp. v. Seabrook Venture 11,
176 S.W.3d 498, 504-05 (Tex. App.—Houston
[1st Dist.] 2004, no pet.). The term lien is
defined as “a claim in property for the payment
of a debt and includes a security interest.” Tex.
Civ. Prac. & Rem. Code § 12.001(3). However,
most courts hold that section 12.002 claims
based on an alleged fraudulent assignment fail
because an assignment does not create a lien or
claim against real property. Courts have recog-
nized that “the plain language and legislative
history of section 12.002 indicates it was never
intended to be used to challenge mortgage
assignments.” Rojas v. Wells Fargo Bank, N.A.,
No. 1:12-cv-996-S8, slip op. at 6 (W.D. Tex.
Jan, 25, 2013). The legislative history of section
12.002 confirms that the statute was enacted to
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“remove liens and encumbrances that are on
their face patently without basis in recognized
law.” David Powers Homes, Inc. v. M L. Rendle-
man Co., 355 S.W.3d 327, 338 (Tex. App.—
Houston [1st Dist.] 2011, no pet.) (citing Senate
Research Ctr., Bill Analysis, Tex. H.B. 1185,
75th Leg., R.S. (1997)). Note that H.B. 1185
created chapter 51, subchapter J of the Texas
Government Code (Certain Fraudulent Records
or Documents) and chapter 11 of the Civil Prac-
tice and Remedies Code (Liability Related to a
Fraudulent Court Record or a Fraudulent Lien or
Claim Filed against Real or Personal Property).
During the 76th legislative session, chapter 11
of the Civil Practice and Remedies Code was
renumbered to become chapter 12. See Tex. S.B.
1185, 76th Leg., R.S. (1999). The statute “was
not created to determine the legitimacy and
validity of the claimed interest in the property,
but was instead enacted to expeditiously deter-
mine the legitimacy of the document manifest-
ing the purported lien or interest.” David Powers
Homes, 355 S.W.3d at 338.

Section 12.002 claims based on an allegedly
“fraudulent” assignment typically fail as a mat-
ter of law because an assignment does not create
a lien or claim against real property. See Per-
domo v. Federal National Mortgage Ass’n, No.
3:11-cv-734-M, 2013 WL 1123629, at *5 (N.D.
Tex. Mar. 18, 2013) (collecting cases dismissing
plaintiffs’ claims under section 12.002 on
grounds that challenged assignments of deeds of
trust arc not “liens” or claims against real prop-
erty as contemplated by statute); see also Marti-
nez v. Wilmington Trust Co., No. SA-13-CA-53-
FB, 2013 WL 6818251, at *9-10 (W.D. Tex.
July 23, 2013) (same); Marsh v. JPMorgan
Chase Bank, N.A., 888 F. Supp. 2d 805, 812-14
(W.D. Tex. 2012) (holding an assignment from
MERS to a bank “[did] not purport to create a
lien or claim; it merely purport[ed] to transfer an
existing deed of trust from one entity to another”
and finding “plaintiffs . . . failed to plead the
Assignment constituted a lien under Section
12.002(a)"); but cf: Howard v. JPMorgan
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Chase, N.A., SA-12-CV-00440, 2013 WL
1694659, at *12 (W.D, Tex. Apr. 18, 2013)
(concluding that the Marsh court’s reading of
section 12.002(a) is overly narrow and finding
that an assignment of a deed of trust does qual-
ify as a “claim” against real property or against
an interest in real property under that section)
(citing Bernard v. Bank of America, N.A., No.
04-12-00088-CV, 2013 WL 441749 (Tex.
App.—San Antonio Feb. 6, 2013, no pet.)
(mem. op.)).

§10.11 Texas Deceptive Trade
Practices—Consumer

Protection Act

The Texas Deceptive Trade Practices—
Consumer Protection Act (DTPA) is a consumer
protection statute under which borrowers rou-
tinely assert claims against lenders, banks,
investors, and servicers in foreclosure-related
actions. See Tex. Bus. & Com. Code §§ 17.41—
.63. The DTPA prohibits entities engaged in
commerce from engaging in “false, misleading,
or deceptive acts or practices.” Tex. Bus. &
Com. Code § 17.46(a).

Among other things, to establish a DTPA claim,
a borrower must allege facts showing that he is a
consumer, See Tex. Bus. & Com. Code

§§ 17.45(4); see also Amstadt v. U.S. Brass
Corp., 919 S.W.2d 644, 649 (Tex. 1996). To
qualify as a consumer, a borrower must meet
two requirements: “(1) the person has sought or
acquired goods or services by purchase or lease,
and (2) the goods or services purchased or
leased must form the basis of the complaint.”
Visconti v. Bank of America, No. 4:10-cv-532,
2012 WL 3779083, at *4-5 (E.D. Tex. Aug. 31,
2012) {citing Tex. Bus. & Com. Code Ann.

§ 17.45(4)).

Texas courts, however, have consistently held
that borrowers do not qualify as “consumers”
within the meaning of the DTPA because bor-
rowing or lending money does not constitute the
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acquisition of a good or service. See La Sara
Grain Co. v. First National Bank of Mercedes,
673 S.W.2d 558, 566 (Tex. 1984); Riverside
National Bank v. Lewis, 603 SW.2d 169, 174
75 (Tex. 1980); see also Fraley v. BAC Home
Loans Servicing, LP, No. 3:11-CV-1060-N-BK,
2012 WL 779130, at *9 (N.D. Tex. Jan. 10,
2012); Watson v. Citimortgage, Inc., 814 F.
Supp. 2d 726, 735 (E.D. Tex. 2011) (“Because
lending money does not constitute the acquisi-
tion of a good or service, this court finds that
Plaintiffs do not qualify as ‘consumers’ under
section 17.45(4) of the Texas Business and
Commerce Code and do not have standing under
the DTPA.™); Manno v. BAC Home Loans Ser-
vicing, LP, No. A-11-CA-347 LY, 2011 WL
3844900, at *4 (W.D. Tex. Aug. 26, 2011); Bur-
nette v. Wells Fargo Bank, N.A., No. 4:09-CV-
370, 2010 WL 1026968, at *9 (E.D. Tex. Feb.
16, 2010); Gomez v. Wells Fargo Bank, N.A.,
No. 3:10-CV-0381-B, 2010 WL 2900351, at *4
(N.D. Tex. July 21, 2010) {dismissing consumer
protection act claim because a borrower is not a
consumer); Marketic v. U.S. Bank National
Ass’n, 436 I'. Supp. 2d 842, 855 (N.D. Tex.
2006} (“merely obtaining a loan or an extension
of credit does not qualify one as a ‘consumer’”),
Grant-Brooks v. WMC Mortgage Corp., No.
3:02-CV-2455-AH, 2003 WL 23119157, at *7—
8 (N.D. Tex. Dec. 9, 2003) (holding that home
equity loan borrowers do not constitute “con-
sumers” under the DTPA).

Courts have also expressly held that “subse-
quent actions related to mortgage accounts—for
example, extensions of further credit or modifi-
cations of the original loan—do not satisfy the
‘good or services’ element of the DTPA.” Choe
v. Bank of America, N.A., No. 3:13-CV-0120-D,
2013 WL 3196571, at *8 (N.DD. Tex. June 25,
2013) (quoting Brovles v. Chase Home Finance,
No. 3:10-CV-2256-G, 2011 WL 1428904, at *4
(N.D. Tex. Apr. 13, 2011)). Even if a lender pro-
vides services that are incidental to the com-
pleted mortgage loan, the performance of such
services does not transform the borrower into a
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“consumer” for purposes of the DTPA. See Por-
ter v. Countrywide Home Loans, Inc., No. V-07-
75, 2008 WL 2944670, at *3—4 (S.D. Tex. July
24, 2008); Maginn v. Norwest Morigage, Inc.,
919 S.W.2d 164, 16667 (Tex. App.—Austin
1996, no writ).

However, at least one Texas court has held that
borrowers may qualify as consumers under the
DTPA in certain circumstances. See, e.g., Ben-
nett v. Bank United, 114 S.W.3d 75, 80-82 (Tex.
App.—Austin 2003, no pet.) (holding borrower
was a consumer in relation to mortgage insur-
ance that borrower was forced to purchase in
connection with a loan transaction and purchase
of a home).

§ 10.12 Texas Debt Collection Act

Borrowers often assert claims for violation of
the Texas Debt Collection Act (TDCA). Bor-
rowers allege that they were informed their loan
was under a modification review and foreclo-
sure was being postponed during that time, but a
foreclosure occurred or was attempted nonethe-
less.

§ 10.12:1 Parties Subject to TDCA

The TDCA is applicable to creditors, debt col-
lectors, and third-party debt collectors. A credi-
for is a “‘party, other than a consumer, to a
transaction or alleged transaction involving one
or more consumers.” Tex. Fin. Code

§ 392.001(3). A consumer is an “individual who
has consumer debt.” Tex. Fin. Code
§392.001(1). A debt collector under the TDCA
is “a person who directly or indirectly engages
in debt collection and includes a person who
sells or offers to sell forms represented to be a
collection system, device, or scheme intended to
be used to collect consumer debts.” Tex. Fin.
Code § 392.001(6). A third-party debt collector
is a debt collector, as that term is defined by the
Fair Debt Collection Practices Act (FDCPA), 15
U.S.C. § 1692a(6). See Tex. Fin. Code
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§ 392.001(7). Thus, a third-party debt collector
is defined as “any person who uses any instru-
mentality of interstate commerce or mails in any
business the principal purpose of which is the
collection of any debts, or who regularly collects

_or attempts to collect, directly or indirectly,
debts owed or due or asserted to be owed or due
another.” See Tex. Fin. Code § 392.001(7); 15
U.S.C. § 1692a(6). See also chapter 7 in this
manual for further discussion of the FDCPA and
the TDCPA.

§ 10.12:2 Why TDCA Claims Qften

Fail

Claims brought under the TDCA often [ail
because the courts have held that the definition
of a third-party debt collector “does not include
the consumer’s creditors, a mortgage servicing
company, or an assignee of a debt, as long as the
debt was not in default at the time it was
assigned.” Perry v. Stewart Title Co., 756 F.2d
1197, 1208 (5th Cir.1985), modified on other
grounds, 761 F.2d 237; Mortherg v. Litton Loan
Servicing, L.P, No. 4:10-CV-668, 2011 WL
4431946, at *6 (E.D. Tex. Aug. 30, 2011); Vick
v. NCO Financial Systems, Inc., No. 2:09-CV-
114-TIW-CE, 2011 WL 1193027, at *2 (E.D.
Tex. Mar. 7, 2011); Dabney v. Chase Manhattan
Mortgage, No. 3:10-CV-00259-N, 2010 WL
4502155, at *2 (N.D. Tex. Oct. 4, 2010) (stating
that mortgage servicer is not a debt collector
under FDCPA); Bittinger v. Wells Fargo Bank
NA, 744 F. Supp. 2d 619, 626-27 (S.D. Tex.
2010); Niera v. Frost National Bank, No. 04-09-
00224-CV, 2010 WL 816191, at *5 (Tex.
App.—San Antonio Mar. 10, 2010, pet. denied)
(mem. op.); CA Pariners v. Spears, 274 S.W.3d
51, 78-79 (Tex. App.—Houston [ 14th Dist.]
2008, pet. denied). The Fifth Circuit has held,
however, that a mortgage servicer is a “debt col-
lector” under the TDCA, reasoning that the
TDCA’s definition of “debt collector” is broader
than the FDCPA’s definition. See Miller v. BAC
Home Loans Servicing, L.P., 726 F.3d 717, 722—
23 (5th Cir. 2013). The Miller court held that
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mortgage servicers and assignees qualify as debt
collectors under the TDCA “irrespective of
whether the [plaintiffs’] mortgage was already
in default at the time of its assignment.” Miller,
726 F.3d at 723.

TDCA claims can also fail because exercising or
threatening to exercise a statutory or contractual
right of seizure, repossession, or sale that does
not require court proceedings, such as a nonjudi-
cial foreclosure, does not constitute a violation
of the TDCA. See McAllister v. BAC Home
Loarns Servicing, 1P, No. 4:10-CV-504, 2011
WL 2200672, at *8 (N.D. Tex. Mar. 15, 2013)
(quoting Tex. Fin. Code § 392.301(b)(3)); see
also Carrillo v. Bank of America, N.A., No. H-
12-3096, 2013 WL 1558320, at *7 (S.D. Tex.
Apr. 11, 2013) (same); but ¢f. Biggers v. BAC
Home Loans Servicing, LP, 767 F. Supp. 2d 725,
731-32 (N.D. Tex. 2011) (holding that TDCA
can apply to actions taken in foreclosing on real

property}.

§ 10.12:3 Why Classification as a Debt
Collector Is Important

The significance of whether a party is a third-
party debt collector is that only a third-party
debt collector is required to post a surety bond
with the Texas secretary of state. Section
392.101 of the TDCA prohibits a third-party
debt collector from engaging in debt collection
unless it obtains a $10,000 surety bond and files
a copy of the bond with the secretary of state.
See Tex. Fin. Code § 392.101. However, the
bond requirement is inapplicable if a defendant
is not a third-party debt collector. See, e.g., Tetro
v. CitiMortgage, Inc., No, 4:11-CV-582-Y, 2013
WL 1194480, at *7 (N.D. Tex. Mar. 25, 2013)
(“An entity that might otherwise qualify as a
third-party debt collector is excepted from the
bond requirement where the entity obtained the
debt before it went into default.” (citing Enis v.
Bank of America, N.A., No. 3:12-CV-0295-D,
2012 WL, 4741073, at *7 (N.D. Tex. Qct. 3,
2012))).
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§ 10.12:4  Associated Violations of
DTPA

If a TDCA violation does exist, it is actionable
under the DTPA because the TDCA is a tie-in
statute, and a violation of the TDCA is a decep-
tive trade practice under the DTPA. See Tex.,
Bus. & Com. Code § 17.50(h); Tex. Fin. Code
§ 392.404(a). However, despite this tie-in stat-
ute, borrowers must still prove they are consum-
ers under the DTPA. See Cushman v. GC
Services, L.P., 397 Fed. App’x 24, 28, (5th Cir.
2010); Taylor v. Ocwen Loan Servicing, LLC,
No. H-12-2929, 2013 WL 3353955, at *5 (S.D.
Tex. July 3, 2013); Eads v. Wolpoff &
Abramson, LLP, 538 F. Supp. 2d 981, 989
(W.D. Tex. 2008); Marketic v. U.S. Bank
National Ass’n, 436 F. Supp. 2d 842, 854-55
(N.D. Tex. 2006) (“In all cases, a plaintiff must
qualify as a ‘consumer’ in order to have stand-
ing to bring an action under the DTPA.”).

§ 10.13 Accounting

Borrowers in default often maintain that the
amount claimed due on their loan is incorrect
and that a foreclosing party should account for
the arrearage because, among other things, they
were not credited for payments sent, payments
were misapplied, or payments were applied to a
loan that was not their loan. Thus, borrowers
may seek an order for an accounting of all trans-
actions on their loan to determine whether their
payment obligations on the promissory note
have been satisfied.

“[A]n action for accounting may be a suit in
equity, or it may be a particular remedy sought
in conjunction with another cause of action.”
Wigginton v. Bank of New York Mellon, No.
3:10-CV-2128-G, 2011 WL 2669071, at *4
(N.D. Tex. July 7, 2011) (citing Michael v.
Dyke, 41 S.W.3d 746, 754 (Tex. App.—Corpus
Christi 2001, no pet.)). The trial court has dis-
cretion to order an accounting, but should do so
only when “the facts and accounts in issue are so
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complex that adequate relief cannot be obtained
at law.” Wigginton, 2011 WL 2669071, at *4
(citing Southwest Livestock & Trucking Co. v.
Dooley, 884 S.W.2d 805, 809 (Tex. App.—San
Antonio 1994, writ denied); T.F. W. Manage-
ment, Inc. v. Westwood Shores Property Owners
Ass’n, 79 SW.3d 712, 717 (Tex. App.—
Houston [14th Dist.] 2002, pet. denied)); see
also Hutchings v. Chevron U.S.A., Inc., 862
S.W.2d 752, 762 (Tex. App.—El Paso 1993,
writ denied). When a party can obtain adequate
relief “through the use of standard discovery
procedures, such as requests for production and
interrogatories, a trial court does not err in not
ordering an accounting,” T.F. W. Management,
79 S.W.3d at 717-18.

§ 10.14 Violation of Consent

Judgment/Decrees

A consent judgment or consent decree is a deci-
sion reached by a court upon the agreement of
all parties involved in a suit. Consent judgments
are binding on the parties involved in the agree-
ment. Over the past few years, numerous banks,
lenders, and servicers have entered into consent
Jjudgments or decrees with the United States
and/or the attorneys general of various states,
including Texas. See JPMorgan Chase Bank,
N.A. v. Shatteen, No. 4:12-CV-579, 2013 WL
607837, at *1 (E.D. Tex. Feb. 19, 2013); Dan-
iels v. JPMorgan Chase, N.A., No. 4:11-CV-
616, 2011 WL 7040036, at *1 (E.D. Tex. Dec.
14, 2011). In general, the consent judgments
provide the details of the servicers’ financial
obligations under the agreements, which include
payments to foreclosed borrowers and new stan-
dards the servicers will be required to imple-
ment regarding loan servicing and foreclosure
practices.

Borrowers often complain that defendants vio-
late the consent judgments or decrees by, among
other things, not presenting all loss mitigation
options to them before acceleration, not
responding to their applications for loan modifi-
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cations under the federal Home Affordable
Madification Program, or simultaneously pursu-
ing a foreclosure while considering a borrower
for a loan modification (dual tracking). See
Reynolds v. Bank of America, N.A., No. 3:12-
CV-1420, 2013 WL 1904090, at *10 (N.D. Tex.
May 8, 2013); Shatteen, 2013 WL 607837, at
*1; Daniels, 2011 WL 7040036, at *1. How-
ever, courts have consistently held that borrow-
ers do not have standing to enforce a consent
decree or judgment that banks have entered into
with the government and that the consent
decrees confer no private right of action on bor-
rowers. See Pachecano v. JPMorgan Chase
Bank National Ass 'n, No. SA-11-CV-00805-
DAE, 2013 WL 4520530, at *12-13 (W.D, Tex.
Aug. 26, 2013); Holloway v. Wells Fargo Bank,
N.A., No. 3:12-CV-2184-G, 2013 WL 1187156,
at *9, 14 (N.D. Tex. Feb. 26, 2013), rec.
adopted, 2013 WL 1189215 (N.D. Tex. Mar, 22
2013); Reynolds, 2013 WL 1904090, at *10;
Daniels, 2011 WL 7040036, at *3.

*

§ 10.15 Home Equity Loan Claims
The Texas Constitution permits home equity
lending. A home equity loan is a financial prod-
uct that allows borrowers to use the market
value of their home as collateral for a loan.
Home equity loans permit homeowners to cash
out the equity in their home and are commonly
used to finance large expenses or purchases,
such as home-improvement projects, or to pay
off debts. The Texas Constitution allows for an
extension of credit that “is secured by a volun-
tary lien on the homestead created under a writ-
ten agreement with the consent of each owner
and each owner’s spouse.”

Tex. Const. art. XVI, § 50(a}(6)(A). See the dis-
cussion in chapter 28 in this manual concerning
the foreclosure of a home equity loan.

Borrowers with home equity loans may allege

all principal and interest of their home equity
loan has been forfeited because the loan violated
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certain provisions of the Texas Constitution. See
Tex. Const. art. XVI, § 50(a}(6)(Q)(x). Impor-
tantly, however, the Texas Constitution provides
a “cure” provision, which allows lenders to rem-
edy violations of the home equity requirements.
See Tex. Const. art. XVI, § 50(a)(6)(Q)(x)(a)-
(f). A lender may avoid invalidation of a home-
stead lien by curing any failures to comply
within sixty days of receiving notice of the defi-
ciencies from the borrower, See Tex. Const. art.
XV, § 50(2)(60)(Q)x); see also Puig v. Citibank,
N.A., No. 12-10609, 2013 WL 657676, at *3
(5th Cir. Feb. 22, 2013); Doody v. Ameriguest
Mortgage Co., 49 S.W.3d 342, 34647 (Tex.
2001).

§ 10.15:1 Limitations for Home Equity

Loan Claims

Although the Texas Constitution does not
include a limitations period related to claims
under section 50(a)(6), “[e]very action for which
there is no express limitations period, except an
action for the recovery of real property, must be
brought not later than four years after the day
the cause of action accrues.” Tex. Civ. Prac. &
Rem. Code § 16.051. Several courts, including
the Fifth Circuit and at least two Texas appellate
courts, have determined that a four-year statute
of limitations applies to the home equity consti-
tutional provisions. See Priester v. JP Morgan
Chase Bank, N.A., 708 F.3d 667, 674 (5th Cir.
2013) (“Numerous district and bankruptcy
courts have also applied the four-year limita-
tions period. We thus conclude that a limitations
period applies to constitutional infirmities under
Section 50(a)(6).”); Williams v. Wachovia Mort-
gage Corp., 407 S.W.3d 391, 396-97 (Tex.
App.—Dallas 2013, pet. filed) (citing Priester);
see also Schanzle v. JPMC Specialty Mortgage
LLC, No. 03-09-00639-CV, 2011 WL 832170,
at *4 (Tex. App.—Austin Mar. 11, 2011, no
pet.) (noting that the “four-year statute of limita-
tions has been applied to violations of the con-
stitutional requirements for home equity loans,
calculated from the date of closing on the
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loan.”); Rivera v. Countrywide Home Loans,
Inc., 262 S.W.3d 834, 839 (Tex. App.—Dallas
2008, no pet.) (concluding that the “four-year
statute of limitations applies to the constitutional
and fraudulent lien causes of action” embodied
in the Texas Constitution). This four-year lim-
itations period has aiso been applied to “deriva-
tive” constitutional claims based on alleged
violations of the home equity provisions. See
Underwood v. Wells Fargo Bank, N.A., No.
H:12-3437, 2013 WL 3788094, at *2 (S.D. Tex.
July 18, 2013).

By an order dated November 13, 2013, the Fifth
Circuit posed by certified question the limitation
issue to the Texas Supreme Court in Moran v.
Ocwen Loan Servicing, L.L.C., No. 13-20242
(5th Cir. 2013). As of the publication date of this
manual, the issue has not been settled.

Texas Rules of Civil
Procedure 735 and 736

§ 10.15:2

Pursuant to the constitutional requirement that a
home equity loan may only be foreclosed by
court order, the Texas Supreme Court promul-
gated rules 735 and 736 of the Texas Rules of
Civil Procedure to govern expedited foreclosure
of a lien secured by a home equity loan, a
reverse mortgage, or a home equity line of
credit. See Tex. R. Civ. P. 735.1(a). When a
home equity loan is at issue, and a court order of
foreclosure is required, the party seeking to fore-
close may elect to pursue an expedited order of
foreclosure under rule 736. A party electing
expedited foreclosure proceedings must file an
application in a county where all or part of the
real property encumbered by the lien sought to
be foreclosed is located or in a probate court
with jurisdiction over proceedings involving the
property. See Tex. R. Civ. P. 736.1(a).

Any expedited foreclosure proceeding or order
1s automatically stayed if a respondent files a

separate, original proceeding in a court of com-
petent jurisdiction that puts in issue any matter
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related to the origination, servicing, or enforce-
ment of the loan agreement, contract, or lien
sought to be foreclosed before 5:00 p.M. on the
Monday before the scheduled foreclosure sale.
See Tex. R. Civ. P. 736.11(a); see also Tex. R.
Civ. P. 736.11(d) (any foreclosure sale of prop-
erty while stay in effect is void). Within ten days
of filing the separate, original proceeding, the
respondent must file a motion and proposed
order to dismiss or vacate the expedited foreclo-
sure proceeding with the clerk of the court in
which the application was filed. See Tex. R. Civ.
P. 736.11(c). If no order has been signed, the
court must dismiss the pending proceeding. If an
order has been signed, the court must vacate it.
Tex. R. Civ. P. 736.11(c).

Third-party purchasers at foreclosure sales of
home equity loans have filed suits when lenders
seek foreclosure under rule 736 claiming that
they are respondents under that rule, However, a
respondent is a statutorily defined term that does
not inctude third-party purchasers. See Tex. R.
Civ. P. 736.1(d)(1)(B) (“Respondent” means
“each person obligated to pay the loan agree-
ment, contract, or lien sought to be foreclosed
and each mortgagor, if any, of the loan agree-
ment, contract, or lien sought to be fore-
closed.”™).

See chapter 28 in this manual concerning the
procedure for enforcement of home equity
loans.

§ 10.16 Truth in Lending Act
Borrowers often assert claims under the Truth in
Lending Act (TILA), 15 U.S.C. §§ 160116671
TILA requires creditors to provide the borrower
with certain disclosures. See, e.g., 15 U.S.C.

-§ 1638(a); see also Moor v. Travelers Insurance

Co., 784 F.2d 632, 633 (5th Cir. 1986) (“Con-
cluding a credit transaction without giving the
required disclosures constitutes a TILA nondis-
closure violation.”), TILA grants the borrower a
private right of action against a creditor that fails
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to comply with the statute. See Martinez-Bey v.
Bank of America, N.A., No. 3:12-CV-4986-G
(BH), 2013 WL 3054000, at *6 (N.D. Tex. June
18, 2013); Jameel v. Flagstar Bank, FSB, No. H-
12-1510, 2012 WL 5384177, at *7 (S.D. Tex.
Nov. 2, 2012). Borrowers attempting to recover
under TILA must identify the material disclo-
sures required by TILA that the defendant failed
to provide. See Green v. Bank of America N.A.,
No. H-13-1092, 2013 WL 2417916, at *4 (S.D.
Tex. June 4, 2013). A successful claimant may
recover his actual damages incurred as a result
of the failure to comply with TILA’s require-
ments as well as statutory damages up to twice
the amount of any finance charge in connection
with the transaction. 15 U.S.C. § 1640(a)(1)-

(2).

Additionally, section 1641(g) requires that “not
later than 30 days after the date on which a
mortgage loan is sold or otherwise transferred or
assigned to a third party, the creditor that is the
new owner or assignee of the debt shall notify
the borrower in writing of such transfer” and
provide certain disclosures. 15 U.S.C.

§ 1641(g)(1); see also Martinez-Bey, 2013 WL
3054000, at *6; Sigaran v. U.S. Bank National
Ass’n, No. H-12-3588, 2013 WL 2368336, at *8
(S.D. Tex. May 29, 2013).

§ 10.16:1  Right of Rescission

Among other protections, TILA provides that in
the case of any consumer credit transaction in
which a security interest will be retained on any
property used as the consumer’s principal dwell-
ing, the consumer shall have the right to rescind
the transaction until midnight of the third busi-
ness day following the consummation of the
transaction or delivery of the material disclosure
and rescission forms, whichever is later. 15
U.S.C. § 1635(a). If the creditor fails to deliver
the forms, or fails to provide the required infor-
mation, then the consumer’s right of rescission
extends for three years after the date of consum-
mation of the transaction. 15 U.S.C. § 1635(f),

@ STATE BAR OF TEXAS

§ 10.16

see also Taylor v. Domestic Remodeling, Inc., 97
F.3d 96, 98 (5th Cir. 1996). The federal circuit
courts are split on whether a borrower is
required to file suit or merely provide notice of
the borrower’s intent to rescind within this
three-year period. Compare Keiran v. Home
Capital, Inc., 720 F.3d 721, 728 (8th Cir. 2013)
(borrower must file suit within threc-year
period), and McOmie-Gray v. Bank of America
Home Loans, FKA, 667 F.3d 1325, 1328 (9th
Cir. 2012) (same), and Rosenfield v. HSBC
Bank, USA, 681 F.3d 1172, 1188 (10th Cir.
2012) (same), with Sherzer v. Homestar Mort-
gage Services, 707 F.3d 255, 261 (3d Cir. 2013)
(holding that borrower timely asserted his right
to rescission by validly notifying creditor of
intent to rescind), and Gilbert v. Residential
Funding LLC, 678 F.3d 271, 277 (4th Cir. 2012)
(same). Furthermore, the Eighth Circuit has held
that a borrower must file suit on a TILA rescis-
sion claim before the property is foreclosed.
Hartman v. Smith, 734 F.3d 752, 760 (8th Cir.
2013). However, in Jesinoski v. Countrywide
Home Loans, Inc., 135 S. Ct. 790 (2015), the
Supreme Court held that a borrower exercising
his right to rescind under TILA need only pro-
vide written notice to his lender within the three-
year period, not file suit within that period, abro-
gating Keiran.

Not Applicable to Residential Mortgage
Transactions: To the extent borrowers seek
rescission under TILA, the parties should be
aware that “[t]here is no right of rescission with
respect to ‘residential mortgage transactions,””
Green v. Bank of America N.A., No. H-13-1092,
2013 WL 2417916, at *4 (S.D. Tex. June 4,
2013); see 15 U.S.C. § 1635(¢)(1); 12 C.FR.

§ 226.23()(1). A “residential mortgage transac-
tion” means “a transaction in which a

mortgage . . . is created or retained against the
consumer’s dwelling to finance the acquisition
or initial construction of such dwelling.” 15
U.S8.C. § 1602(w). Additionally, mortgage ser-
vicers are not subject to TILA disclosure
requirements “unless the servicer is or was the
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owner of the obligation.” See 15 U.S.C.

§§ 1602(g), 1641(1)(1); see also Garcia v. Uni-
versity Mortgage Corp., No. 3:12-CV-2460,
2013 WL 1858195, at *6 (N.D. Tex. May 3,
2013).

§ 10.16:2 Limitations on Action

A borrower must bring a claim for damages
under TILA within one year of the date of the
alleged violation, which is the date the transac-
tion was consummated. 15 U.S.C. § 1640(¢);
Moorv. Travelers Insurance Co., 784 F.2d 632,
633 (5th Cir. 1986).

§10.17 Real Estate Settlement

Procedures Act

Borrowers also frequently bring claims under
the Real Estate Settlement Procedures Act
(RESPA), 12 U.S.C. §§ 2601-2617. For a loan
to be subject to RESPA, it must be a “federally
related mortgage loan,” as defined in section
2602(1}. Levels v. Meriino, No. 3:11-cv-3434-
M-BN, 2013 WL 4733993, at *22 (N.D. Tex.
Sept. 3, 2013); see also Coleman v. Bank of New
York Mellon, No. 3:12-CV-04783, 2013 WL
1187158, at *5 (N.D. Tex. Mar. 4, 2013); 12
U.S.C. § 2605(a).

§10.17:1 Qualified Written Request

RESPA defines a “qualified written request™ as
“a written correspondence” that “(i) includes, or
otherwise enables the servicer to identify, the
name and account of the borrower; and (ii)
includes a statement of the reasons for the belief
of the borrower, to the extent applicable, that the
account is in error or provides sufficient detail to
the servicer regarding other information sought
by the borrower.” 12 U.S.C. § 2605(c)(1)(B).
The qualified written request must relate to the
“servicing” of the loan, which is defined as
“receiving any scheduled periodic payments
from a borrower” and “making the payments of
principal and interest . . . received from the bor-
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rower as may be required pursuant to the terms
of the loan.” 12 U.S.C. §§ 2605(i)(3),
2605(e)(1)(A); see also Cyrilien v. Wells Fargo
Bank, N.4., No. H-10-5018, 2012 WL 2133551,
at *4 n.3 (S.D. Tex. June 11, 2012) (“The [qual-
ified written request] must relate to the servicing
of the loan.”). However, a “written request does
not constitute a qualified written request if it is
delivered to a servicer more than 1 year after
either the date of transfer of servicing or the date
that the mortgage servicing loan amount was
paid in full, whichever date is applicable.” 24
C.ER. § 3500.21(e)(2)(ii).

Importantly, if a servicer designates that a quali-
fied written request must be mailed to a specific
address, the servicer’s duty to respond is not
triggered by a qualified written request sent to
an alternative address, even if the servicer
receives the qualified written request. See Sreele

" v. Green Tree Servicing, LLC, 3:09-CV-0603-D,

2010 WL 3565415 (N.D. Tex. Sept. 7, 2010),
aff’d sub nom., 453 F. App’x 473 (5th Cir.
2011). Moreover, a written request must meet
certain statutory requirements to be classified as
a qualified written request; otherwise, the lender
is under no duty to respond pursuant to RESPA.
See 12 U.S.C. § 2605(e)(1)(B).

§ 10.17:2 Required Responses to a
Qualified Written Request
Under RESPA—

If any servicer of a federally related
mortgage loan receives a qualified
written request from the borrower (or
an agent of the borrower) for infor-
mation relating to the servicing of
such loan, the servicer shall provide a
written response acknowledging
receipt of the correspondence within
5 days (excluding legal public holi-
days, Saturdays, and Sundays) unless
the action requested is taken within
such period.
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12 U.S.C. § 2605(e)(1)(A). See also Oden v.
JPMorgan Chase Bank, N.A:, No. H-12-0861,
2012 WL 1610782, at *2 (S.D. Tex. May 8,
2012). RESPA also provides that, “not later than
30 days (excluding legal public holidays, Satur-
days, and Sundays) after the receipt from any
borrower of any qualified written request,” the
loan servicer must make necessary corrections
to the borrower’s account, provide a written
explanation as to why the loan servicer believes
that the borrower’s account is correct, or explain
why the information requested is unavailable or
cannot be obtained by the loan servicer. 12
U.S.C. § 2605(e)(2).

§ 10.17:3  Notice of Assignment of Loan

RESPA requires that, at the time of application,
a lender must disclose to the borrower that ser-
vicing of the loan may be assigned, sold, or
transferred. 12 U.S.C. § 2605(a). In addition,
section 2605 “requires that the borrower be
informed when a loan is transferred from one
servicer to another.” Cyrilien v. Wells Fargo
Bank, N.A., No. H-10-5018, 2012 WL 2133551,
at *4 n.3 (S.D. Tex. June 11, 2012) (citing 12
U.S.C. § 2605(c)); Akintunji v. Chase Home
Finance, L.L.C., No. H-11-389, 2011 WL
2470709, at *2 (S.D. Tex. June 20, 2011); see
also 12 U.S.C. § 2605(b).

§ 10.17:4 Recovery of Damages under
RESPA

To recover damages under RESPA § 2605(¢), a
borrower must show that he made a qualified
written request to a loan servicer and that he suf-
fered actual damages as a result of the defen-
dant’s failure to comply with RESPA in
responding to the qualified written request. 12
U.S.C. § 2605(6)(1)(A) (“Whoever fails to com-
ply with any provision of this section shall be
liable to the borrower for . . . any actual dam-
ages to the borrower as a result of the

failure . . . .”); see also Kareem v. American
Home Mortgage Servicing, Inc., 479 F. App’x
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619, 620 (5th Cir. 2012) (per curiam); Holliday
v. Bank of America, N.A., No. SA-11-CV-1133,
2013 WL 1704905, at *6 (S.D. Tex. Apr. 19,
2013); Collier v. Wells Fargo Home Mortgage,
No. 7:04-CV-086-K, 2006 WL 1464170, at *3
(N.D. Tex. May 26, 2006). For a defendant to be
liable under section 2605(e), the plain language
of the statute requires that the defendant be a
loan “servicer” (see 12 U.S.C. § 2605(e)(1)(4))
and that the defendant receive a qualified writ-
ten request. See, e.g., 12 U.S.C. §§ 2605(e)(1)-
(4), 2605(e)(1XA) (“If any servicer . . . receives
a qualified written request from the borrower . . .
the servicer shall . . . .”); Starnes v. J.P. Morgan
Chase Bank, No. 4:12-CV-711-A, 2013 WL
1286655, at *2-3 (N.D. Tex. Mar. 27, 2013)
(dismissing RESPA claim where plaintiff failed
to allege that his qualified written request com-
plied with statutory requirements).

§10.18 Fair Debt Collection

Practices Act

The purpose of the Fair Debt Collection Prac-
tices Act (FDCPA) is to “eliminate abusive debt
collection practices by debt collectors, to insure
that those debt collectors who refrain from using
abusive debt collection practices are not com-
petitively disadvantaged, and to promote consis-
tent State action to protect consumers against
debt collection abuses.” 15 U.S.C. § 1692,
“Consumers may sue to enforce the Act’s provi-
sions and, if successful, recover actual damages,
statutory damages, and attorney’s fees and
costs.” McKinney v. Cadleway Properties, Inc.,
548 F.3d 496, 500 (5th Cir. 2008) (citing 15
U.S.C. § 1692k). See chapter 7 in this manual
for further discussion of the FDCPA.

§ 10.18:1  Prohibited Acts

The FDCPA prohibits the use of “unfair or
unconscionable means” by a debt collector “to
collect or attempt to collect any debt.” 15 U.S.C.
§ 1692f. Under the FDCPA, “‘consumer’ means
any natural person obligated or allegedly obli-
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gated to pay any debt.” 15 U.S.C. § 1692a(3). A
“debt collector” is defined as “any person who
uses any instrumentality of interstate commerce
or the mails in any business the principal pur-
pose of which is the collection of any debts, or
who regularly collects or attempts to collect,
directly or indirectly, debts owed or due or
asserted to be owed or due another.” 15 1.8.C.
§ 1692a(6). Importantly, however, the FDCPA
explicitly exempts from the definition of the
term debt collector “any person collecting or
attempting to collect any debt owed or due or
asserted to be owed or due another to the extent
such activity . . . concerns a debt which was
originated by such person [or] concems a debt
which was not in default at the time it was
obtained by such person.” 15 U.S.C.

§ 1692a(6)(T); see also Perrv v. Stewart Title
Co., 756 F.2d 1197, 1208 (5th Cir. 1985), modi-
fied on other grounds, 761 F.2d 237 (5th Cir.
1985) ([ A] debt collector does not include the
consumer’s creditors, a mortgage servicing
company, or an assignee of a debt, as long as the
debt was not in default at the time it was
assigned.”); Auriti v. Wells Fargo Bank, N.A.,
No. 3:12-CV-334, 2013 WL 2417832, at *7
(5.D. Tex. June 3, 2013) (mortgage servicer not
a “debt collector” under FDCPAY); Bibolotti v.
American Home Mortgage Servicing, Inc., No.
4:11-CV-472, 2013 WL 2147949, at *16 (E.D.
Tex. May 15, 2013) (mortgage servicer not a
“debt collector” because debt was not in default
at time servicer began servicing loan); Preston v.
Seterus, Inc., 931 F. Supp. 2d 743, 765 (N.D.
Tex. 2013) (*The term ‘debt collector’ does not
include lenders.™) (citing 15 U.S.C.

§ 1692a(6)(F));, Evolve Federal Credit Union v.
Rodriguez, No. EP-11-CV-367-KC, 2012 WL
113691, at *4 (W.D. Tex. Jan. 12, 2012) (loan
originator not a debt collector under FDCPA).
Thus, to prevail on a FDCPA claim against a
mortgage servicer, borrowers must demonstrate
that the loan was in default at the time the mort-
gage servicer began servicing the loan.
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Is Foreclosure a Debt
Collection?

§ 10.18:2

Some federal courts have held that a nonjudicial
foreclosure under a deed of trust is not “debt
collection” as defined under the FDCPA. See
Brown v. Morris, 243 F, App’x 31, 35 (5th Cir.
2007) (affirming jury’s determination that initi-
ating foreclosure did not constitute debt collec-
tion); Bibolotti v. American Home Mortgage
Servicing, Inc., No. 4:11-CV-472, 2013 WL
2147949, at *16 (E.I>. Tex. May 15, 2013)
(sending notice of default and acceleration was
not “debt collection™ activity); Enis v. Bank of
America, N.A., No. 3:12-CV-0295-D, 2013 WL
1721961, at *8 (N.D. Tex. Apr. 22, 2013)
(“[A]n entity’s foreclosure activities do not
count as debt collection for the purposes of
determining whether it is a “debt collector’
under [the FDCPA).™); Castanon v. Wells Fargo
Bank, N.A., No. 3:11-CV-03472-P, 2012 WL
3200869, at *3 (N.D. Tex. June 22, 2012); Bit-
tinger v. Wells Fargo Bank NA, 744 F. Supp. 2d
619, 626 (5.D. Tex. 2010) (“The activity of
foreclosing on a property pursuant to a deed of
trust is not the collection of debt within the
meaning of the FDCPA.”).

§ 10.19 Servicemembers Civil Relief

Act

The Servicemembers Civil Relief Act (SCRA),
codified at 5¢ U.S.C. §§ 3901-4043, provides
“for the temporary suspension of judicial and
administrative proceedings and transactions that
may adversely affect the civil rights of service-
members during their military service.” 50
U.S.C. § 3902(2). The provisions of the SCRA
are to be “liberally construed” and applied in a
broad spirit of gratitude toward service person-
nel. Clauer v. Heritage Lakes Homeowners
Ass’n, No. 4:09-cv-560, 2010 WL 2465363, at
*3 (E.D. Tex. June 3, 2010) (citing Engstrom v.
First National Bank of Eagle Lake, 47 F.3d
1459, 1462 (5th Cir. 1995).
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§ 10.19:1 SCRA Restrictions on

Collection Activities

Section 3953(c) of the SCRA prohibits the sale,
foreclosure, or seizure of a servicemember’s real
property during or within one year after the
period of the servicemember’s military service,
unless a court order grants approval before the
sale, foreclosure, or seizure. See 50 U.S.C.

§ 3953(c). Section 3953 applies to obligations
on real or personal property owned by a service-
member that: “(1) originated before the period
of the servicemember’s military service and for
which the servicemember is still obligated; and
(2) is secured by a mortgage, trust deed, or other
security in the nature of a mortgage.” 50 U.S.C.
§§ 3953(a)(1)(2). Thus, section 3953 does not
apply if a servicemember obtains a loan while
already in military service. See Torres v. Wells
Fargo Bank, N.A., No. 3.:13-cv-00064-DCG,
slip op. at 4-5 (W.D. Tex. June 5, 2013) (hold-
ing that section 3953 of SCRA applies only to
obligations that originated before military ser-
vice); Shield v. Hall, 207 S.W.2d 997, 1000
(Tex. Civ. App.—Eastland 1948, writ ref’d
n.r.c.) (stating that SCRA “has no application
here for the reason that at the time defendant
executed the note and mortgage he was in the
Military Service”).

§ 10.19:2 Damages Available under

SCRA

Borrowers who assert SCRA violations seek
actual, consequential, statutory, and punitive
damages, as well as attorney’s fees and costs.
Section 4042 of the SCRA provides that any
person aggrieved by a violation of the SCRA
may in a civil action: “(1) obtain any appropriate
equitable or declaratory relief with respect to the
violation; and (2) recover all other appropriate
relief, including monetary damages.” 50 U.S.C.
§ 4042(a). A court may also award to a person
aggrieved by a violation of the SCRA who pre-
vails in a civil action the costs of the action and
attorney’s fees under section 4042(b). 50 U.S.C.
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§ 4042(b). Further, under section 3953(d), any
person who “knowingly makes or causes to be
made a sale, foreclosure, or seizure of property
that is prohibited by subsection (¢), or who
knowingly attempts to do so, shall be fined as
provided in title 18, United States Code, or
mmprisoned for not more than one year, or both.”
50 U.S.C. § 3953(d). Moreover, section 4043
provides that nothing in section 4041 or 4042
“shall be construed to preclude or limit any rem-
edy otherwise available under other law, includ-
ing consequential and punitive damages.” 50
U.S8.C. § 4043; see also Hurley v. Deutsche
Bank Trust Co. Americas, No. 1:08-CV-361,
2009 WL 701006, at *9 (W.D). Mich. March 13,
2009) (granting servicemember’s motion for
summary judgment with regard to violations of
section 3953(c) and holding that defendant fore-
closed on his property in violation of SCRA).

See chapter 33 in this manual for further discus-
sion of SCRA.

§ 10.20 Home Owners’ Loan Act
Under the Home Owners’ Loan Act (HOLA), 12
U.S.C. §§ 1461-1470, and its accompanying
regulations, state law claims are preempted if
they purport to impose requirements on a federal
savings bank regarding “[p]rocessing, origina-
tion, servicing, sale or purchase of, or invest-
ment or partictpation in, mortgages.” Olaoye v.
Wells Fargo Bank, N.A., No. 4:11-CV-772-Y,
2012 WL 1082307, at *3 (N.D. Tex. Apr. 2,
2012) (finding HOLA preemption where plain-
tiff asserted claims for wrongful foreclosure,
trespass to try title, quiet title, and under TDCA
based on defendant’s alleged lack of authority to
enforce note and deed of trust) (citing 12 C.F.R.
§ 560.2(b)(10)); see also Morales v. Flagstar
Bank, F.S.B., No. 4:13-CV-243-Y, slip op. at 1
(N.D. Tex. Aug. 27, 2013). HOLA preemption
applies even if a loan originated by a federal
savings bank is later transferred. See Chavez v.
Wells Fargo Bank, N.A., No. 4:11-cv-864-Y,
2013 WL 3762894, at *3—4 (N.D. Tex. July 9,

10-35

(1116)



§ 10.20

2013); Barzelis v. Flagstar Bank, F.S.B., No.
4:12-CV-611-Y, 2013 WL 3762893, at *4 (N.D.
Tex. Feb. 19, 2013), aff'd in part, rev’d in part,
784 F.3d 971 (5th Cir. 2015); Olaoye, 2012 WL
1082307, at *3 n.4; see also Gortorn v. Wells
Fargo Bank, N.A., No. SACV 12-1245 JVS
(MLGx), 2013 U.S. Dist. LEXIS 86006, at *9—
11 (C.D. Cal. June 3, 2013); Haggarty v. Wells
Fargo Bank, N.A., No. C 10-02416 CRB, 2011
WL 445183, at *4 (N.D. Cal. 2011); Deleon v.
Wells Fargo Bank, N.A., 729 F. Supp. 2d 1119,
1126 (N.D. Cal. 2010); Amaral v. Wachovia
Mort. Corp., 692 F. Supp. 2d 1226, 1237-39
(E.D. Cal. 2010); but cf. Gerber v. Wells Fargo
Bank, N.A., No. 11-01083-PHX-NVW, 2012
WL 413997, at *3—4 (D. Ariz. Feb. 9, 2012).

§10.20:1  OTS Implementation of

HOLA

HOLA granted the Office of Thrift Supervision
(OTS) very “broad authority to issue regulations
governing thrifts.” Silvas v. E*Trade Mortgage
Corp., 514 F.3d 1001, 1005 (9th Cir. 2008) (cit-
ing 12 U.S.C. § 1464(a)). OTS regulations
expressly “occuply] the entire field of lending
regulation.” 12 C.F.R § 560.2(a). In Fidelity
Federal Savings & Loan Ass’n v. de la Cuesta,
458 U.S, 141, 153 (1982), the Supreme Court
emphasized OTS’s extensive power and author-
ity to regulate and govern “every federal saving
and loan association from its cradle to its corpo-
rate grave.” With respect to borrowers’ claims
related to loans originated before the enactment
of the Consumer Financial Protection Act of
2010, signed into law on July 21, 2010, as part
of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (Dodd-Frank), Pub L. No.
111-203, Title X, 124 Stat. 1376 (2010), HOLA
field preemption applies. Gorton v. Wells Fargo
Bank, NA., No. SACV 12-1245 JVS (MLGx),
2013 U.S. Dist. LEXIS 86006, at *10 (C.D. Cal.
June 3, 2013) (“HOLA field preemption still
applies to loans taken out before the Dodd-
Frank Act’s date of enactment of July 21,
2010.”). State law claims are not preempted,
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however, if they “only incidentally affect the
lending operations of Federal savings associa-
tions or are otherwise consistent with the pur-
poses of paragraph (a) of [12 C.F.R. § 560.2].”
Mandala v. Wells Fargo Bank, N.A., No. 4:12-
2335,2013 WL 1828022, at *2 (S.D. Tex. Apr.
30, 2013) (citing 12 C.F.R. § 560.2(c)).

Since Dodd-Frank’s enactment in 2010, the
OTS has merged into the Office of the Comp-
troller of the Currency “to promulgate regula-
tions providing ‘for the organization,
incorporation, examination, operation, and regu-
lation’ of federal savings associations and fed-
eral savings banks.” In re Thomas, 476 B.R.
691, 695 (Bankr. D. Mass. 2012) (citing 12
U.S.C. § 1464(a)).

§ 10.20:2 HOLA Preemption of State

Financial Law Claims

After Dodd-Frank, under HOLA, federal thrifts
and their subsidiaries are subject to the same
preemption standards as national banks and their
subsidiaries, i.e., conflict preemption. Gorton v.
Wells Fargo Bank, N.A., No. SACV 12-1245
JVS (MLGx), 2013 U.S. Dist. LEXIS 86006, at
*10 (C.D. Cal. June 3, 2013); 12 C.FR.

§§ 7.4010(a), 34.6; see also 12 C.F.R.

§ 7.4010(b). State consumer financial laws are
preempted, only if—

(A) application of a State consumer
financial law would have a discrimi-
natory effect on national banks, in
comparison with the effect of the law
on a bank chartered by that State;

(B) in accordance with the legal stan-
dard for preemption in the decision of
the Supreme Court of the United
States in Barnett Bank of Marion
County, N. A. v. Nelson, Florida
Insurance Commissioner, et al., 517
U.S. 25 (1996), the State consumer
financial law prevents or signifi-
cantly interferes with the exercise by
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the national bank of its powers . . . ;
or

(C) the State consumer financial law
is preempted by a provision of Fed-
eral law other than title 62 of the
Revised Statutes.

12 U.S.C. § 25b(b)(1).

§ 10.21 National Bank Act

The National Bank Act (NBA) vests in federally
chartered national banks “all such incidental
powers as shall be necessary to carry on the
business of banking.” 12 U.S.C. § 24; Wells
Fargo Bank of Texas N.A. v. James, 321 F.3d
488, 490 (5th Cir. 2003). Nonetheless, “[s]tates
are permitted to regulate the activitics of
national banks where doing so does not prevent
or significantly interfere with the national
bank’s or the national bank regulator’s exercise
of its powers.” Watters v. Wachovia Bank, N.A.,
550 U.5. 1, 12 (2007). But when state laws “sig-
nificantly impair the exercise of authority, enu-
merated or incidental under the NBA, the
[s]tate’s regulations must give way.” Watters,
550 U.S. at 12 (citations omitted).

The NBA authorizes national banks to make real
estate loans without regard to state limitations
regarding, among other things, “terms of credit,
including . . . balance, payments due,” and “cir-
cumstances under which a loan may be called
due and payable,” and encompasses processing
and servicing of, and participation in, mort-
gages. See 12 CFR. §§ 34.4(a)(4), (10). Where
state law claims fall within the purview of the
lending and servicing activities listed in section
34.4(a), they are preempted by the NBA.

§ 10.22 Fair Credit Reporting Act

Borrowers who bring wrongful foreclosure suits
assert violations of section 1681s-2 of the Fair
Credit Reporting Act (FCRA), 15 U.S.C.

§§ 1681-1681x, for the alleged erroneous
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reporting of adverse credit information to credit
bureaus, as well as for the failure to conduct a
reasonable investigation with respect to disputed
information on their credit report.

§ 10.22:1 Furnisher of Information
Section 1681s-2(b) of the FCRA imposes duties
on furnishers of information relating to a con-
sumer to, among other things, investigate a dis-
pute related to a consumer’s credit report after
receiving notice of the dispute from a credit
reporting agency. A “furnisher” is “an entity
which transmits information concerning a par-
ticular debt owed by a particular consumer to
consumer reporting agencies.” Meisel v. USA
Shade & Fabric Structures, Inc., 795 F. Supp. 2d
481,484 n.1 (N.D. Tex. June 14, 2011) (quoting
Elias v. Chase Bank USA, N.A., No. 2:09¢v250—
KS-MTP, 2010 WL 384527, at *3 (S.D. Miss.
Jan. 27, 2010)); see also Alam v. Sky Recovery
Services, Ltd., No. H-08-2377, 2009 WL
693170 at *4 (5.D. Tex. Mar. 13, 2009).

The duty of a furnisher of information relating
to a consumer to investigate a dispute with
respect to a borrower’s credit report is only trig-
gered upon receipt of such notice from a con-
sumer reporting agency. 15 U.S.C.

§ 1681s-2(b)(1); See Young v. Equifax Credit
Information Services, Inc., 294 F.3d 631, 639
(5th Cir. 2002) (“Such notice is necessary to
trigger the furnisher’s duties under Section
1681s-2(b).”); Manns-Rice v. Chase Home
Finance LLC, No. 4:11-CV-425, 2012 WL
2674551, at *3 (N.D. Tex. July 5, 2012).
Accordingly, if the borrower never notified a
consumer reporting agency of a dispute, or if the
defendant was never notified of the dispute by a
consumer reporting agency, the borrower cannot
prove the defendant had a duty to investigate.
See Manns-Rice, 2012 WL 2674551, at *3.
Defendants may also be able to argue that the
borrower’s notice of dispute did not comply
with section 1691s-2(a)(8)(D) by not identifying
the specific information being disputed, not
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explaining the basis for the dispute, or failing to
include all supporting documentation required
by the defendant to substantiate the basis of the
dispute. See 15 U.S.C. § 1691s-2(a)(8}D)(i)-
(iii); see also Bashore v. Bank of America, No.
4:11cv93, 2012 WL 629060, at *8 (E.D. Tex.
Feb. 27, 2012).

Upon receiving notice of a dispute, the FCRA
requires the furnisher of information to: (1)
“conduct an investigation with respect to the
disputed information;” (2) “review all relevant
information provided by the consumer reporting
agency;” and (3) “report the results of the inves-
tigation to the consumer reporting agency.” 15
U.S.C. §§ 1681s-2(b)}(1)(A)—(C). “[I]f the inves-
tigation finds that the information is incomplete
or inaccurate, [the furnisher of information
must] report those results to ail other consumer
reporting agencies to which the person furnished
the information.” 15 U.S.C. § 1681s-2(b)(1)(D).
If a disputed item of information “is found to be
inaccurate or incomplete or cannot be verified
after any reinvestigation , . . for the purposes of
reporting to a consumer reporting agency only,
as appropriate,” the furnisher of information
must “(1) modify the item of information; (ii)
delete that item of information; or (iil) perma-
nently block the reporting of that item of infor-
mation.” 15 U.S.C. § 1681s-2(b)(1)E). The
limitations period under the FCRA is the earlier
of “2 years after the date of discovery by the
plaintiff of the violation that is the basis for such
liability; or 5 years after the date on which the
violation that is the basis of such liability
occurs.” 15 U.S.C. § 1681p.

§ 10.22:2 Claims under FCRA

To state a claim under the FCRA, a consumer
must allege that: {1) he notified a consumer
reporting agency of inaccurate information; (2)
the consumer reporting agency notified the fur-
nisher of the information of the dispute; and (3)
the furnisher of the information failed to investi-
gate the claim, correct any inaccuracies, and
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notify the consumer reporting agency about the
results of the investigation. See, e.g., Hoyt v.
USAA Federal Savings Bank, No. SA-11-CV-
0505-FB (NN), 2012 WL 896171, at *2 (W.D.
Tex. Mar. 15, 2012). Additionally, consumers
must demonstrate that they were actually dam-
aged by the furnisher’s failure to comply with
the FCRA’s requirements. See Viasek v. Wal-
Mart Stores, Inc., No. H-07-0386, 2008 WL
2937760, at *6 (S.D. Tex. July 22, 2008) (plain-
tiff could not “recover under section 16810
because she has not suffered actual damages”
from defendant’s failure to comply with FCRA});
see also 15 U.8.C. § 16810(a)(1) (actual dam-
ages); 15 U.S.C. § 1681n(a)(1)(A) (punitive
damages); Pettus v. TRW Consumer Credit Ser-
vice, 879 F. Supp. 695, 697 (W.D. Tex. 1994)
(“[T]he FCRA provides a remedy for consumers
who are actually damaged by a failure to comply
with the Act’s requirements.”). Moreover,
“[e]ach element of damage must be linked to
failure to comply with FCRA obligations.” Mor-
ris v. Trans Union LLC, 420 F. Supp. 2d 733,
738 (S.D. Tex. 2006).

§ 10.22:3  Federal Preemption of State

Claims

The Fair Credit Reporting Act preempts “all
causes of action against furnishers grounded in
state statutory law,” as well as “tort claims aris-
ing under state common law” unless the tort
claims are premised on the “furnishment of false
information with malice” or “willful intent to
injure.” Meisel v. USA Shade & Fabric Struc-
tures, Inc., 795 F, Supp. 2d 481, 487, 491 (N.D.
Tex. June 14, 2011) (citing 15 U.S.C.

§§ 1681t(b)(1)(F), 1681h(e)).

The FCRA has two preemption provisions: sec-
tion 1681t(b)(1)(F) and section 1681h(e). See
Pachecano v. JPMorgan Chase Bank National
Ass’n, No. SA-11-CV-00805-DAE, 2013 WL
4520530, at *4 (W.D. Tex. Aug. 26, 2013); see
also 15 U.S.C. §§ 16811(b)(1)(F), 1681h(e).
Section 1681t(b)(1)(F) “expansively preempt|s]
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all causes of action ‘imposed under the laws of
any State’ pertaining to the duties of furnishers
of information under the FCRA. Pachecano,
2013 WL 4520530, at *4, 6 (holding that plain-
tiff’s DTPA and TDCA claims based on an
alleged failure to accurately report credit infor-
mation were preempted under section
1681t(b)(1)(F)). Thus, section 1681t(b)(1)(F)
preempts only statutory state causes of action
against furnishers. See Meisel, 795 F. Supp. 2d
at 491.

Section 1681h(e) addresses preemption of state
common law causes of action and provides
that—

no consumer may bring any action or
proceeding in the nature of defama-
tion, invasion of privacy, or negli-
gence with respect to the reporting of
information against any consumer
reporting agency, any user of infor-
mation, or any person who furnishes
information to a consumer reporting
agency, . . . except as to false infor-
mation furnished with malice or will-
ful intent to injure such consumer.

15 US.C. § 1681h(c); see also Carlson v. Trans
Union LLC, 259 F. Supp. 2d 517, 521 (N.D.
Tex. 2003) (“[Section] 1681h(e) applies only to
torts, while [Section] 1681t(b)(1)(F) applies
only to state statutory regulation.”). Thus, sec-
tion 1681h(e) preempts state common law defa-
mation, invasion of privacy, and negligence
claims unless the false information was fur-
nished with malice or willful intent to injure the
consumer. See, e.g., Manns-Rice v. Chase Home
Finance LLC, No., 4:11-CV-425-A, 2012 WL
2674551, at *3 (N.D. Tex. July 5, 2012) (“[T]he
FCRA preempts state law defamation or negli-
gent reporting claims unless the plaintiff con-
sumer proves ‘malice or willful intent to injure’
him.”) (quoting Young v. Equifax Credit Infor-
mation Services, Inc., 294 F.3d 631, 638 (5th
Cir, 2002)); see also Robinson v. EMC Mort-
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gage Corp., No. 3:10-CV-2140-L, 2013 WL
1245863, at *12 (N.D. Tex. Mar, 26, 2013)
(holding defamation claim was preempted under
FCRA because plaintiff alleged no facts indicat-
ing malice or willful intent to injure); O 'Dea v.
Wells Fargo Home Mortgage, No. H-10-47535,
2013 WL 441461 (S.D. Tex. Feb. 5, 2013)
{holding state law libel claim alleging damaging
remarks to credit agency preempted by FCRA);
Carison, 259 F. Supp. 2d at 521-22 (holding
negligence claim against credit furnisher as pre-
empted under FCRA).

On a related note, lenders and servicers should
be aware that the FCRA may preempt certain
state-law claims brought by borrowers, if such
claims are based on the furnishing of informa-
tion to a consumer reporting agency. See Ayers
v. Aurora Loan Services, LLC, 787 F. Supp. 2d
451, 457 (E.D. Tex. 2011). Federal courts in
Texas, citing sections 1681s-2(¢)(1) and
1681s-2(d), have held that there is no private
right of action for inaccurate reporting of infor-
mation to a credit bureau. O 'Dea, 2013 WL
441461, at *13 (“[T]here is no private right of
action for a claim under § 1681s-2(a).”); see
also Haley v. Citibank, N.A., No. 11-03522,
2012 WL 2403501, at *2 (S.D. Tex. June 25,
2012); Bashore v. Bank of America, No.
4:11¢v93, 2012 WL 629060, at *8 (E.D. Tex.
Feb. 27, 2012),

State common-law torts outside of defamation,
invasion of privacy, and negligence may also be
preempted under section 1681h{e). See Carison,
259 F. Supp. 2d at 521 (“section [1681h(e)] spe-
cifically references ‘any action or proceeding in
the nature of defamation, invasion o[f] privacy,
or negligence.’ . . . All claims in the (non-
exclusive) list are torts.”); but ¢f. Pachecano,
2013 WL 4520530, at *4 (section “1681h(e)
preempts only a narrow class of tort claims
where a plaintiff does not meet the heightened
standard of malice or willfulness™).
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§10.23 Injunctive Relief

In connection with foreclosure-related actions,
borrowers routinely seek ex-parte temporary
restraining orders to preclude a foreclosure sale
or prevent eviction. A borrower may obtain a
temporary restraining order without notice to the
adverse party by showing that “immediate and
irreparable injury, loss, or damage will result to
the applicant before notice can be served and a
hearing had thereon.” Tex. R. Civ. P. 680. Tem-
porary restraining orders expire by their own
terms within fourteen days of their issuance.
Tex. R. Civ. P. 680. Before a temporary restrain-
ing order can become effective, the borrower
must file a surety bond with the court. Tex. R.
Civ. P. 684, Further, a defendant must receive
notice of the temporary restraining order before
the defendant can be barred from foreclosing or
evicting the borrower. In re Hudgins, 188 B.R.
938, 946 (Bankr. E.D. Tex. 1995) (citing Pio-
neer Building & Loan Ass’n v. Cowan, 123
S.W.2d 726, 729-30 (Tex. Civ. App.—Waco
1938, writ dism’d judgm’t cor.)).

To prevent foreclosure or eviction past the expi-
ration date of the temporary restraining order, a
borrower may seek a temporary injunction. A
temporary injunction is an extraordinary remedy
that does not issue as a matter of right. Burnaru
v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex.
2002). Unlike a temporary restraining order, a
temporary injunction cannot issue without
notice to the defendant, Tex. R. Civ. P. 681. To
obtain a temporary injunction, the borrower
must plead and prove (1) a cause of action
against the defendant; (2) a probable right to
recovery following a trial on the merits; and (3)
a probable, imminent, and irreparable injury in
the interim. See Butnaru, 84 S.W.3d at 204;
ICON Benefit Administrators II, L.P. v. Abbott,
409 S.W.3d 897, 902 (Tex. App.—Austin 2013,
pet. filed); Primary Health Physicians, P.A. v.
Sarver, 390 S.W.3d 662, 664 (Tex. App.—
Dallas 2012, no pet.); Galindo v. Border Federal
Credit Union, No. 04-08-676-CV, 2009 WL
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700836, at *1 (Tex. App.—San Antonio Mar,
18, 2009, no pet.) (mem. op.); see also Clark v.
Prichard, 812 F.2d 991, 993 (5th Cir. 1987);
Canal Authority of State of Florida v. Callaway,
489 F.2d 567, 572 (5th Cir. 1974) (en banc);
Miranda v. Wells Fargo Bank, N.A., No. 3:13-
CV-2217-L, 2013 WL 3230672, at *1 (N.D.
Tex. June 27, 2013). The “probable, imminent,
and irreparable injury” element must be estab-
lished by competent evidence at an evidentiary
hearing. See Galindo, 2009 WL 700836, at *1
(citing Goldthorn v. Goldthorn, 242 8.W.3d
797, 798 (Tex. App.—San Antonio 2007, no

pet.).

§ 10.24 Res Judicata and Judicial

Estoppel

To continuously delay or prevent foreclosure, it
is not uncommeon for a borrower to bring succes-
sive lawsuits for the same foreclosure-related
claims. In such cases, the borrower’s claims
may be barred by the doctrine of res judicata.
Under res judicata, a final judgment on the mer-
its of an action precludes parties from relitigat-
ing issues that were or could have been raised in
the prior action. See Oreck Direct, LLC v.
Dyson, Inc., 560 F.3d 398, 401 (5th Cir. 2009).
The purpose of the res judicata doctrine is to
preclude parties from contesting matters that
they have had a full and fair opportunity to liti-
gate with the goal of conserving judicial
resources, minimizing the possibility of incon-
sistent decisions, and protecting parties from the
expense and vexation of attending to multiple
lawsuits. See Taylor v. Sturgeli, 553 U.S. 880,
892 (2008).

§ 10.24:1 Elements of Res Judicata

The application of the res judicata doctrine
requires satisfaction of four elements: “{1) the
parties must be identical in the two actions; {2)
the prior judgment must have been rendered by
a court of competent jurisdiction; (3) there must
be a final judgment on the merits; and (4) the
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same claim or cause of action must be involved
in both cases.” Inn re Ari-La-Tex Timber Co., 482
F.3d 319, 330 (5th Cir. 2007); see also Citizens
Insurance Co. v. Daccach, 217 8. W.3d 430, 449
(Tex. 2007). In effect, res judicata applies in a
later lawsuit between identical parties who
appeared in a prior lawsuit if the cause of action
asserted in the later lawsuit was decided with
finality by a court of competent jurisdiction. See
Williams v. National Mortgage Co., 903 S.W.2d
398, 402 (Tex. App.—Dallas 1995, writ denied)
(citing Texas Water Rights Commission v. Crow
Iron Works, 582 S.W.2d 768, 771-72 (Tex.
1979)). Res judicata also bars a party from liti-
gating matters in a later lawsuit that it could
have raised, but did not raise in a previous law-
suit. See Williams, 903 S.W.2d at 402 (citing
Jeanes v. Henderson, 688 S.W.2d 100, 103
(Tex. 1985)).

§ 10.24:2  Elements of Judicial Estoppel

Under federal law, judicial estoppel has three
elements: (1) the party against whom it is sought
has asserted a legal position that is plainly
inconsistent with a prior position, (2) a court
accepted the prior position, and (3) the party
acted inadvertently. See In re Flugence, 738
F.3d 126, 129 (5th Cir. 2013) (citing Reed v.
City of Arlington, 650 F.3d 571, 574 (5th Cir.
2011)); see also Love v. Tyson Foods, Inc., 677
F.3d 258, 261 (5th Cir. 2012). Some Texas state
courts rely on federal judicial estoppel law as
developed by the Fifth Circuit when judicial
estoppel is raised based on a position taken in a
prior bankruptcy proceeding. See, e.g., Baxter v.
Contreras, No. 10-12-00085-CV, 2013 WL
2399110, at *1 (Tex. App.—Waco May 30,
2013, no pet.) (mem. op.) (applying federal law
of judicial estoppel where appellant took an
inconsistent position in a previous bankruptcy
filing); Siller v. LPP Mortgage, Lid., No. 04-11-
00496-CV, 2013 WL 1484506, at *4 (Tex.
App.—San Antonio Apr. 10, 2013, pet. denied)
(applying federai law regarding judicial estoppel
because prior proceeding was in bankruptcy

€3 STATE BAR OF TEXAS

§ 10.24

court); Dallas Sales Co. v. Carlisle Silver Co.,
134 S.W.3d 928, 931 (Tex. App.—Waco 2004,
pet. denied) (“[T]he federal law of judicial
estoppel applies in a case in which the prior pro-
ceeding was in federal bankruptcy court.”); but
cf. Ferguson v. Building Materials Corp. of
America, 295 S.W.3d 642, 643-44 (Tex. 2009).

The Fifth Circuit has noted that judicial estoppel
is “particularly appropriate where . . . a party
fails to disclose an asset to a bankruptcy court,
but then pursues a claim in a separate tribunal
based on that undisclosed asset.” Love, 677 F.3d
at 261-62 (quoting Jethroe v. Omnova Solu-
tions, Inc., 412 F.3d 598, 600 (5th Cir. 2005)). A
debtor’s claims that are property of the bank-
ruptcy estate may have value and once liqui-
dated be available to pay creditors, Generally,
the failure by the debtor to disclose claims that
would be property of the bankruptcy estate is
viewed as a legal position that such claims do
not exist. See, e.g., Abreu v. Zale Corp., No.
3:12-CV-2620-D, 2013 WL 1949845, at *2
(N.D. Tex. May 13, 2013) (“By not

disclosing . . . her claim against Zale for unpaid
overtime, and instead stating that she had no
property within the category of ‘contingent and
unliquidated claims of every nature,” . . . Abreau
clearly represented to the bankruptcy court that
she had no such claim.”). The debtor’s position
is viewed as being accepted by the court when
the individual debtor obtains relief in his bank-
ruptcy case, such as a discharge or confirmation
of a Chapter 13 plan, without the required dis-
closure or dedication of the proceeds of the
claim to creditors. Abreu, 2013 WL 1949845, at
*3 (“Courts have consistently held that a bank-
ruptcy court accepts a debtor’s position when it
relies on her asset schedules and confirms her
bankruptcy plan.”). Notably, the failure to dis-
close assets is “inadvertent” only when the bor-
rower/debtor lacks knowledge of the
undisclesed claims or has no motive for their
concealment. See In re Flugence, 738 F.3d at
130-31; Love, 677 F.3d at 262.
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Judicial estoppel is usually applied to claims
asserted by the debtor. Several courts have cho-
sen to not apply that defense, however, to the
trustee of the debtor’s bankruptcy estate. See In
re Flugence, 738 F.3d at 132 (“[W]here a debtor
is judicially estopped from pursuing a claim he
failed to disclose to the bankruptcy court, the
trustee . . . may pursue the claim without any
limitation not otherwise imposed by law.”),
Reed, 650 F.3d at 579 (“Absent unusual circum-
stances, an innocent bankruptcy trustee may
pursue for the benefit of creditors a judgment or
cause of action that the debtor—having con-
cealed that asset during bankruptcy—is himself
estopped from pursuing.”).

§ 10.24:3 Bankruptcy and Judicial
Estoppel

When a borrower commences a case under the
U.S. Bankruptcy Code (codified as amended in
varieus sections of 11 U.S.C,, 18 U.S.C., and 28
U.S.C.), the borrower, as a debtor, benefits from
certain protections, including an automatic stay.
Generally, the filing of a bankruptcy petition
automatically stays foreclosure proceedings. See
11 U.S.C. § 362(a)(4) (filing for bankruptcy pro-
tection operates as a stay of “any actto . . .
enforce a lien against property of the estate™).
The purpose of the automatic stay is “to protect
the debtor’s assets, provide temporary relief
from creditors, and further equity of distribution
among the creditors by forestalling a race to the
courthouse.” Reliant Energy Services, Inc. v.
Enron Canada Corp., 349 F.3d 816, 825 (5th
Cir. 2003) (internal quotation mark omitted).
“The automatic stay ‘shall not go into effect,’
however, where a debtor files a bankruptcy peti-
tion after having two or more bankruptcy cases
dismissed within the previous year.” Benneft v.
Chase Home Finance LLC, No. H-10-4623,
2010 WL 5342827, at *1 (S.D. Tex. Dec. 21,
2010} (quoting 11 U.S.C. § 362(c)(4)(A)(1)); see
also Capital One Auto Finance v. Cowley, 374
B.R. 601, 607 (W.D. Tex. 2006). Also, if “a
debtor files a second bankruptcy case within one
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year of the pendency of a first, dismissed case, a
stay pursuant to the first case automatically ter-
minates 30 days after filing the second.” Wilm-
oth v. Federal Home Loan Mortgage Corp., No.
4:11-CV-4613, 2013 WL 4040375, at *2 (S.D.
Tex. Aug. 6, 2013) (citing 11 U.S.C.

§ 362(c)(3)(A)).

The Bankruptcy Code, however, imposes vari-
ous duties on a debtor. For example, the Bank-
ruptcy Code imposes upon debtors “an express,
affirmative duty to disclose all assets, including
contingent and unliquidated claims.” See Love v.
Tyson Foods, Inc., 677 F.3d 258, 261 (5th Cir.
2012) (quoting Browning Manufacturing v.
Mims (In re Coastal Plains, fnc.), 179 F.3d 197,
207-08 (5th Cir. 1999)). “The obligation to dis-
close pending and unliquidated claims in bank-
ruptcy proceedings is an ongoing one.” Love,
677 F.3d at 261; see also In re Flugence, 738
F.3d 126, 129 n.1 (5th Cir. 2013). The duty
applies, at a minimum, to claims that accrue
before the bankruptcy case is commenced and
that are property of the bankruptcy estate. See 11
U.S.C. § 521(a)(1); see aiso Kane v. National
Union Fire Insurance Co., 535 F.3d 380, 385
(5th Cir. 2008) (“Section 541 of the Bankruptcy
Code provides that virtually all of a debtor’s
assets, including causes of action belonging to
the debtor at the commencement of the bank-
ruptcy case, vest in the bankruptcy estate upon
the filing of a bankruptcy petition.”). At least in
the context of a Chapter 13 bankruptcy case in
the Fifth Circuit, the duty to disclose may apply
to claims based, in part, on events occurring
after the bankruptcy case is commenced, but
before a plan is confirmed or a discharge is
granted. See In re Flugence, 738 F.3d at 129--30.

If a debtor is required to disclose claims against
a third party by the Bankruptcy Code, but fails
to do so, in some cases, courts have applied the
Jjudicial estoppel doctrine to preclude the debtor
from pursuing the claim for his own benefit. See
Love, 677 F.3d at 261 (citing fn re Coastal
Plains, Inc., 179 F.3d at 207-08); see also
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Jethroe v. Omnova Solutions, Inc., 412 F.3d 598,
600 (5th Cir. 2005). Judicial estoppel is a com-
mon law doctrine that “prevents a party from
asserting a claim in a legal proceeding that is
inconsistent with a claim taken by that party in a
previous proceeding.” Reed v. City of Arlington,
650 F.3d 571, 573-74 (5th Cir. 2011). “The pur-
pose of the doctrine is to protect the integrity of
the judicial process, by preventing parties from
playing fast and loose with the courts to suit the
exigencies of self interest.” In re Coasial Plains,
Inc., 179 F.3d at 205 (internal quotation marks
and brackets omitted).

§10.25 Recovery of Attorney’s Fees

Under Texas law, attorney’s fees are generally
recoverable only if authorized by statute or con-
tract. Jony Gullo Motors I, L.P. v. Chapa, 212
S.W.3d 299, 310-11 (Tex. 2006); see also Han-
cock v. Chicago Title Insurance Co., No. 3:07-
CV-1441-D, 2013 WL 2391500, at *6 (N.D.
Tex. June 3, 2013); Mustapha v. HSBC Bank,
USA, No. 4:12-CV-01924, 2013 WL 2338198,
at *1 (S.D. Tex. May 28, 2013); Wilhoite v.
Sims, 401 S.W.3d 752, 761 (Tex. App.—Dallas
2013, no pet.).

In foreclosure-related actions, the deed of trust
typically provides for the recovery of attorney’s
fees incurred to protect the defendant’s interest
in the property at issue and rights under the deed
of trust if there is a legal proceeding that might
significantly affect the defendant’s interest in
the property and/or rights under the deed of
trust. For example, a typical deed of trust provi-
sion authorizing attorney’s fees might include
language similar to the following:

If (a) Borrower fails to perform the
covenants and agreements contained
in this Security Instrument, (b) there
is a legal proceeding that might sig-
nificantly affect [defendant’s] inter-
est in the Property and/or rights under
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this Security Instrument . . . then
[defendant] may do and pay for what-
ever is reasonable or appropriate to
protect [its] interest in the Property
and rights under this Security Instru-
ment . .. . [Defendant’s] actions can
include, but are not limited to: . . . (b)
appearing in court; and (c) paying
reasonable attorneys’ fees to protect
its interest in the Property and/or
rights under this Security Instrument.

Additionally, the note sometimes provides lan-
guage similar to the following:

[Defendant] will have the right to be
paid back by me for all of its costs
and expenses in enforcing this Note
to the extent not prohibited by appli-
cable law. Those expenses include,
for example, reasonable attorneys’
fees.

The Fifth Circuit has held that provisions similar
to the above entitle the mortgage servicer to
recover attorney’s fees incurred to protect its
rights under the subject deed of trust. See
Velazquez v. Countrywide Home Loans Servic-
ing, L.P., 660 F.3d 893, 900 (5th Cir. 2011)
(determining that where a deed of trust autho-
rizes recovery of attorney’s fees to servicer or
mortgagee such are recoverable); see also Chan
v. Wells Fargo Bank, N.A., No. 7:12-cv-516,
2013 WL 4805518, at *2-3 (S.D. Tex. Sept. 6,
2013) (citing Velazquez, 660 F.3d at 899-900);
Williams v. Wells Fargo Bank, N.A., No. 3:11-
cv-1253-0, slip op. at 3—7 (N.D. Tex. Jan. 30,
2013); King v. Wells Fargo Bank, N.A., No.
3:11-cv-0945-M-BD, 2012 WL 3283473, at *1—
2 (N.D. Tex. July 10, 2012) (finding that deed of
trust authorized recovery of attorney’s fees and
costs), rec. adopted, 2012 WL 3289961 (N.D.
Tex. Aug. 13, 2012Y; Chan v. Wells Fargo Bank,
N.4.,No. 7:11-cv-00381, slip op. at 4-5 (S.D.
Tex. Nov. 14, 2012).

10-43

(1116)



§ 10.26

§ 10.26

Borrower Challenges to Foreclosure and Lender Responses

Statutes of Limitation

§10.26:1 Overview

Statutes of limitation bar claims that are brought
after a certain prescribed time period has
expired. Borrowers and lenders should be aware
of the various statutes of limitation applicable to
common foreclosure-related litigation claims,
such as the following:

10-44
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A person must bring an action for judi-
cial foreclosure or sale of real property
under a power of sale in a deed of trust
not later than four years after the date
the cause of action accrues (i.¢., the
date of acceleration). See Holy Cross
Church of God in Christ v. Wolf, 44
S.W.3d 562, 566 (Tex. 2001) (stating
cause of action accrues upon accelera-
tion of maturity date of debt). On the
expiration of the four-year limitations
period, the real property lien and power
of sale to enforce the real property lien
become void (Tex. Civ. Prac. & Rem.
Code § 16.035).

An action for recovery on a promissory
note must be commenced within six
years after the maturity date, or if the
maturity date is accelerated, within six
years after the accelerated maturity date
(Tex. Bus. & Com. Code § 3.118(a)).
Notably, Texas courts have held the
parties may abandon acceleration,
which will reset the statute of limita-
tions. See Khan v. GBAK Properties,
Inc., 371 S.W.3d 347, 356 (Tex.
App.—Houston [1st Dist.] 2012, no
pet.) (“It has been the law of Texas at
least since 1901 that the parties can
abandon acceleration and restore the
contract to its original terms by the par-
ties’ agreement or actions.”); see also
Clawson v. GMAC Morigage, LLC, No.
3:12-CV-00212, 2013 WL 1948128, at
*4 (8.D. Tex. May 9, 2013) (lender

abandoned acceleration by filing unilat-
eral notice of rescission of acceleration,
and accordingly, cause of action for
default did not accrue until lender again
exercised its option of acceleration);
Rosas v. America’s Servicing Company,
No. SA-12-CA-819-FB, slip op. at 5-7
(W.D. Tex. Aug. 19, 2013) (finding
notice of sale alone is insufficient to
prove acceleration, but even if note was
accelerated, it was abandoned by par-
ties’ actions); Santibanez v. Saxon
Mortgage Inc., No. 11-10-00227-CV,
2012 WL 3639814, at *2 (Tex. App.—
Eastland Aug. 23, 2012, no pet.) (mem.
op.) (holding statute of limitations did
not expire because acceleration had
been abandoned by parties where mort-
gage company accepted additional pay-
ments).

Actions for fraud or breach of fiduciary
duty are governed by the four-year stat-
ute of limitations (Tex. Civ. Prac. &
Rem. Code § 16.004(a)(4), (5)).

Breach of contract actions are governed
by a four-year statute of limitations
(Tex. Civ. Prac. & Rem. Code

§ 16.004(a)(3)).

Suits for specific performance of a con-
tract for the conveyance of real prop-
erty are governed by the four-year
statute of limitations (Tex. Civ. Prac. &
Rem. Code § 16.004(a)(1)).

Tort actions, including negligence,
gross negligence, and negligent misrep-
resentation must be brought within two
years of the day the cause of action
accrued (Tex. Civ. Prac. & Rem. Code
§ 16.003(a)). See Hendricks v. Thorn-
ton, 973 S.W.2d 348, 364 (Tex. App.—
Beaumont 1998, pet. denied)).

DTPA claims must be brought within
two years of the false, misleading, or
deceptive act or practice, or within two
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years after the claimant discovered or
in the exercise of reasonable diligence
should have discovered the false, mis-
leading, or deceptive act or practice
(Tex. Bus. & Com. Code § 17.565).

*  The statute of limitations for TILA
claims depends on the relief sought.
Claims for damages must be brought
within one year of the alleged violation
(15 U.S.C. § 1640(c)), whereas claims
for rescission are subject to a three-year
statute of limitations (15 U.S.C.

§ 1635().

+  Actions brought pursuant to RESPA’s
disclosure requirements or the require-
ments related to loan servicers’
responses to qualified written requests
must be brought within three years (12
U.S.C. § 2614).

*  Claims based on the FDCPA are gov-
emned by a one-year statute of limita-
tions (15 U.S.C. § 1692k(d)).

*  The limitations period under the FCRA
is the earlier of two years after the date
of discovery by the plaintiff of the vio-
lation that is the basis for such liability,
or five years after the date on which the
violation that is the basis of such liabil-
ity occurs (15 U.S.C. § 1681p).

*  For causes of action for which no other
statute of limitations is expressly appli-
cable, a four-year residual statute of
limitations applies (Tex. Civ. Prac. &
Rem. Code § 16.051),

See also chapter 4 in this manual.

§ 10.26:2 New Developments in Notice
of Acceleration Invoking
Statute of Limitations

Beginning in 2014 and escalating thereafter,

borrowers in foreclosure began invoking the
four-year statute of limitations under section
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16.035 of the Texas Civil Practice and Remedies
Code, which bars enforcement of a mortgagee’s
lien if the property is not nonjudicially fore-
closed or in a suit for judicial foreclosure filed
within four years after a notice of acceleration is
given to the borrower and the notice of accelera-
tion has not been revoked or rescinded.

It has been the law of Texas at least since 1901
that the parties can abandon acceleration and
restore the contract to its original terms by the
parties’ agreement or actions. Clawson v. GMAC
Morigage, LLC, No. 3:12-CV-00212, 2013 WL
1948128, at *3 (S.D. Tex. May 9, 2013); see
also Martinez v. JPMorgan Chase Bank, N.A.,
No. H-14-1431, 2015 WL 1956439, at *3 (S.D.
Tex, Apr. 29, 2015) (“A note holder who exer-
cises its option to accelerate may abandon accel-
eration before the limitations period expires,
restoring the contract to its original condition,
including the note’s original maturity date.”);
San Antonio Real-Estate, Building & Loan
Ass’nv. Stewart, 61 S.W. 386, 389 (Tex. 1901)
(holding that abandonment could be “inferred
from the conduct and declarations of the parties
as well as evidenced by their express stipula-
tions™); Denbina v. City of Hurst, 516 S.W.2d
460, 463 (Tex. Civ. App.—Tyler 1974, no writ)
(explaining that an option to accelerate may be
withdrawn or revoked after it is exercised by the
noteholder, effectively restoring the note’s origi-
nal maturity date).

If acceleration is abandoned, the statute of lim-
itations resets and the original maturity date is
restored. See, e.g., Holy Cross Church of God in
Christ v. Wolf, 44 S.W.3d 562, 566—67 (Tex.
2001); Deutsche Bank National Trust Co. v. Ket-
mayura, No. A-14-CV-00931-LY-ML, 2015 WL
3899050, at *5 (W.D. Tex. June 11, 2015) (cit-
ing In re Rosas, 520 B.R. 534, 539 (W.D. Tex.
2014)); Khan v. GBAK Properties, Inc., 371
S.W.3d 347, 353 (Tex. App.—Houston [1st
Dist.] 2012, no pet.) (“Abandonment of acceler-
ation has the effect of restoring the contract to
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its original condition, including restoring the
note’s original maturity date.”).

Mortgagees may abandon acceleration by their
unilateral actions alone. Santibanez v. Saxon
Morigage Inc., No. 11-10-00227-CV, 2012 WL
3639814, at *3 (Tex. App.—Eastland Aug. 23,
2012, no pet.) (mem op.); see also Murphy v.
HSBC Bank USA, No. H-12-3278, 2015 WL
1392789, at *11 (S.D. Tex. Mar. 25, 2015)
(“There is authority clearly establishing that the
lender’s or loan servicer’s action constituting
abandonment of acceleration can be unilat-
eral.”); Factor v. JPMorgan Chase Bank, N.A.,
No. 3:13-CV-266, 2014 WL 3735569, at *2
(S.D. Tex. Jul. 28, 2014) (“[U]nder Texas law,
the creditor retains the ability to abandon accel-
eration and does not need the borrower’s con-
sent.””); DTND Sierra Investments LLC v. Bank
of New York Mellon Trust Co., 958 F. Supp. 2d
738, 749-50 (W.D. Tex. 2013) (holding that uni-
lateral notices of rescission were sufficient to
abandon acceleration); Clawson, 2013 WL
1948128, at *4 (stating that “a noteholder may
abandon acceleration ‘without express agree-
ment from the borrower’” and concluding that
the lender abandoned acceleration when it filed
a notice of rescission); Biedryck v. U.S. Bank
Nat’l Ass’n, No. 01-14-00017-CV, 2015 WL
2228447, at *5 (Tex. App.—Houston [1st Dist.]
May 12, 2015, no pet.) (rejecting borrower’s
argument that to abandon acceleration the par-
ties were required to enter into a written exten-
sion of the statute of limitations or other
agreement).

There is authority, however, holding that accel-
eration “may not be abandoned unilaterally
where the borrower has detrimentally relied
upon the acceleration.” 7x re Rosas, No. 13-
52402-CAG, 2014 WL 1779437, at *10 (Bankr.
S.D. Tex. May 5, 2014); see also Callan v.
Deutsche Bank Trust Co. Americas, 11 F. Supp.
3d 761, 770-71 (S.D. Tex. 2014) (holding
lender may not unilaterally rescind an optional
acceleration where debtor acted in reliance on
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the acceleration); In re Rosas, 520 BR. at 544
(“Texas law and the principles of equity also do
not recognize umlateral abandonment to circum-
vent the statute of limitations when the borrower
detrimentally relied on the acceleration.”); Swo-
boda v. Wilshire Credit Corp., 975 S.W.2d 770,
77677 (Tex. App.—Corpus Christi 1998, pet.
denied), disapproved on other grounds by Holy
Cross Church of God in Christ, 44 SW.3d at
566 (“Even if a creditor exercises the option to
accelerate and makes a declaration to that effect,
the election to accelerate can be revoked or
withdrawn at any time, so long as the debtor has
not detrimentally relied on the acceleration.™).

Actions that may abandon acceleration and stop
the limitations clock include—

= sending written notice of rescission of
acceleration pursuant to section 16.038
of the Texas Civil Practice and Reme-
dies Code (as added by Acts 2015, 84th
Leg., R.S., ch. 2067, § 1 (H.B. 2067),
eff. June 15, 2015);

* sending subsequent default or intent-to-
accelerate notices and account state-
ments requesting less than the full
amount of the accelerated debt;

* continued acceptance of payments less
than the full amount of the debt;

+ forbearance agreements;
« loan modifications;

*  voluntary dismissal of expedited non-
judicial foreclosure action; and

* recording a rescission of acceleration.

Unilateral Rescission: Recently, the Fifth
Circuit and several Texas federal courts apply-
ing Texas law have held that unilateral actions
such as sending subsequent notices of default
and intent to accelerate or providing account
statements requesting less than the full amount
of the accelerated debt are sufficient to show
abandonment of acceleration, See Leonard v.
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Ocwen Loan Servicing, L.L.C., No, 14-20611,
2015 WL 3561333, at *3—4 (5th Cir. June 9,
2015) (holding district court did not err in con-
cluding that servicer unilaterally abandoned
acceleration by sending account statements
requesting payment on less than the full amount
of the loan), Cline v. Deutsche Bank National
Trust Co., No. 3:14-CV-1565-D, 2015 WL
4041791, at *5 (N.D. Tex. July 2, 2015) (“[A]
noteholder may also abandon acceleration by
other actions, including providing account state-
ments seeking less than the full accelerated
amount and mailing new notice-of-intent-to-
accelerate letters.”); Murphy, 2015 WL
1392789, at *11-12 (denying borrowers’ sum-
mary judgment motion because lender’s second
notice of intent to accelerate stating the default
could be cured by paying only the past-due
amounts rather than the full amount that would
be due if the loan were accelerated raised a gen-
uine issue of material fact about whether the
notice abandoned prior acceleration); Meachum
v. Bank of New York Melion Trust Co. N.A., No.
3:13-CV-2322-N, 2015 WL 765982, at *1 (N.D.
Tex. Feb. 20, 2015) (holding that subsequent
notice of default listing an amount iess than the
full amount of the note as due and subsequent
notice of intent to accelerate were sufficient to
abandon prior acceleration); and Boren v. U.S.
National Bank Ass 'n, No. H-13-2160, 2014 WL
5486100, at *2 (S.D. Tex. Oct. 29, 2014) (rely-
ing on Leonard and holding that a lender may
unilaterally abandon acceleration by sending
subsequent default notices requesting less than
the accelerated amount).

Abandonment by Acceptance of

Payments: Numerous federal courts applying
Texas law and Texas state courts have held that
abandonment of acceleration may occur when
the lender or servicer accepts payments without
exercising any of the remedies available to it
upon acceleration. See, e.g., Rivera v. Bank of
America, N.A., 607 F. App’x. 358, 361 (5th Cir.
2015) (lender abandoned January 2004 accelera-
tion by accepting payments from borrower in
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2006); Wells v. Bank of America, N.A., No. 3:13-
CV-3658-M, 2015 WL 4269089, at *6-7 (N.D.
Tex. July 14, 2015) (“Because it is undisputed
that Defendant abandoned the 2005 acceleration
by continuing to accept payments from Plaintiff]
he has failed to meet his burden to show that
Defendant’s right to foreclose on the Property is
barred by the four-year statute of limitations.”);
Martinez, 2015 WL 1956439, at *3 (lender was
not barred by limitations from foreclosing
because prior acceleration was abandoned by
acceptance of payments less than the full
amount of the debt under a partial repayment
plan); Stewart v. U.S. Bank National Ass ’'n, No.
H-13-3197, 2015 WL 3448722, at *5 (S.D. Tex.
Jan. 23, 2015) (accepting payments for less than
the accelerated amount without seeking reme-
dies available upon acceleration constituted
abandonment of acceleration); Biedryck, 2015
WL 2228447, at *5 (lender abandoned accelera-
tion on multiple occasions when it accepted pay-
ments from borrower); Santibanez, 2012 WL
3639814, at *2 (statute of limitations did not
expire because acceleration had been abandoned
when the mortgage company accepted addi-
tional payments).

However, accepting payments via a bankruptcy
plan or forbearance plan (where the parties
explicitly agree that acceptance does not aban-
don acceleration) likely does not constitute
abandonment. But if the lender accepts any pay-
ments after the bankruptcy or repayment plans
conclude, the lender may have a good abandon-
ment argument. See, e.g., Khan, 371 S.W.3d at
353.

Forbearance Agreements: “A forbearance
agreement that provides the full amount of the
loan is not due immediately, rather, establishes
monthly payments in exchange for not foreclos-
ing, constitutes an agreement to abandon accel-
eration.” Stewart, 2015 WL 3448722, at *3
(citing In re Rosas, 520 B.R. at 539 (finding a
forbearance agreement constitutes abandon-
ment)).
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In Stewart, the court held that acceleration was
abandoned because the borrower entered into a
forbearance agreement that did not state that the
full amount of the note was due and permitted
monthly payments less than the accelerated
amount. Stewart, 2015 WL 3448722, at *3. The
forbearance agreement in Stewart stated that
over two years of payments were due and
allowed Stewart to make three monthly pay-
ments of $779.15 in September, October, and
November 2010, but it did not state that the full
amount due and owing under the note was due.
“[S]o long as Stewart made these three monthly
payments, U.S. Bank agreed to not foreclose on
the Property and to review the loan for a loan
modification.” Stewart, 2015 WL 3448722, at
*3. The court explained that, by signing the for-
bearance agreement, “Stewart affirmed the full
amount of the Note was no longer due immedi-
ately” and held that “acceleration of the note had
been abandoned.” Stewart, 2015 WL 3448722,
at *3.

Loan Modifications: Although no Texas
court has held that entering into a loan modifica-
tion abandons acceieration, loan modifications,
like forbearance agreements, fit squarely within
the commonly stated test for abandonment: “the
parties’ agreement or actions can “have the
effect of obviating the default and restoring the
contract to its original condition as if it had not
been broken.”” Holy Cross Church of God in
Christ, 44 S.W.3d at 567 (quoting San Antonio
Real-Estate, Building & Loan Ass’n, 61 S.W. at
388).

A mere offer of a loan modification, however,
absent more, is not sufficient to abandon accel-
eration. See Swoboda v. Ocwen Loan Servicing,
LLC, No. 4:13-CV-2986 (S.D. Tex. Aug. 10,
2015), ECF Doc. 100, at *3 (holding that an
offer of a loan medification-did not constitute
unilateral abandonment of the prior acceleration
and explaining that, “absent more, an offer of a
loan modification agreement is at most a condi-
tional abandonment: if the borrower does not
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accept the loan modification, then the status of
the loan does not change and the prior accelera-
tion remains intact” (emphasis in original)).

Voluntary Dismissal of Rule 736 Expedited
Nonjudicial Foreclosure Applications:
Another “way lenders have sought to show
abandonment in the absence of express notice is
dismissal of an initial application for foreclo-
sure, either voluntary . . . or involuntary for want
of prosecution.” Callan v Deutsche Bank Trust
Co. Americas, 93 F. Supp. 3d 725, 736 (S.D.
Tex. 2015). At least one Texas federal court has
held that prior notices of acceleration were
abandoned when a lender voluntarily dismissed
its state court application for expedited foreclo-
sure without prejudice. See Bitterroot Holdings,
LLCv MTGLQ Investors, LP, No. 5:14-CV-
862-DAE, 2015 WL 363196, at *6 (W.D. Tex.
Jan. 27, 2015) (“Here, the prior Notices of
Acceleration issued by Citimortgage, MTGLQ’s
predecessor in interest, were abandoned when
Citimortgage dismissed its claims without preju-
dice in state court.”); see also Martinez, 2015
WL 1956439, at *4 (“note holder can effectively
withdraw or revoke its option, i.e., abandon
acceleration, by, for example, taking a non-suit
in an action on the note™); Denbina, 516 S.W.2d
at 463 (noteholder can abandon acceleration by
taking a voluntary nonsuit in an action on the
note).

But an application for expedited foreclosure that
1s dismissed on procedural grounds, not at the
lender’s election, has been found insufficient to
abandon acceleration. See Burrney v. Citigroup
Global Markets Realty Corp., 244 S.W.3d 900,
903 (Tex. App.—Dallas 2008, no pet.). “[T]|here
is a difference between intentional litigation
conduct that evidences a lender’s intent to aban-
don acceleration of the debt, and mere litigation
procedure that does not commit the lender to
abandonment of acceleration.” Ketmayura, 2015
WL 3899050, at *6 (holding that automatic dis-
missal of expedited foreclosure action when
borrowers filed independent lawsuit was not
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sufficient to indicate that the lender was aban-
doning acceleration).

Recording Rescission of Acceleration:
Abandonment of acceleration may also occur
when the lender or servicer unilaterally records
a rescission of the acceleration. See, e.g., Fac-
tor, 2014 WL 3735569, at *2 (*This Court has
previously held that filing a notice of rescission
serves as an effective abandonment to the accel-
eration of the mortgage note and deed of trust,
restoring the note to its original terms.”); Claw-
son, 2013 WL 1948128, at *3 (“GMAC aban-
doned its attempted acceleration, and
accordingly reset the statute of limitations, when
it recorded the notice of rescission in January
2009.7); In re Rosas, 520 B.R. at 539 (**Other
actions’ considered by courts to determine aban-
donment include, but are not limited to . . . filing
a unilateral notice of rescission of accelera-
tion.™).

§ 10.27 Miscellaneous Claims

In addition to the above commonly asserted
state and federal law claims, borrowers have
occasionally hinged their claims on a variety of
other factual circumstances, including, but not
limited to the following:

s Appointment of substitute trustee.
Occasionally, borrowers have claimed
that the defendant, usually a mortgage
servicer, lacked the authority to appoint
the substitute trustee. However, the
deed of trust typically allows a loan ser-
vicer to appoint a substitute trustee.
Furthermore, section 51.0075 of the
Texas Property Code provides, “[a]
mortgage servicer may authorize an
attorney to appoint a substitute trustee
or substitute trustees on behalf of a
mortgagee . .. .” Tex. Prop. Code
§ 51.0075(d). See chapter 11 in this
manual.
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Failure to record assignment. Borrow-
ers have also attempted to nullify
assignments on the ground that the
assignment was never recorded. How-
ever, “Texas courts have consistently
held that recordation is not necessary
for liens, deeds, or deeds of trust to be
enforceable against the parties to those
instruments.” Broyles v. Chase Home
Finance, No. 3:10-CV-2256, 2011 WL
1428904, at *2 (N.D. Tex. Apr. 13,
2011) (citing Denson v. First Bank &
Trust of Cleveland, 728 S.W.2d 876,
877 (Tex. App.—Beaumont 1987, no
writ) and Shaw v. Jackson, 227 S.W.
520, 522 (Tex. Civ. App.—Beaumont
1920, no writ)).

Usury. Borrowers have claimed that
defendants charged usurious interest
rates in violation of Texas law. These
claims sometimes arise when borrow-
ers have made payments pursuant to a
forbearance plan or modification agree-
ment, or when borrowers have been
charged additional fees after the prop-
erty was sold at a foreclosure sale. Bor-
rowers should note, however, that
sections 85 and 86 of the National Bank
Act, 12 U.S.C. §§ 85-86, completely
preempt state-law usury claims against
national banks. See Beneficial National
Bank v. Anderson, 539 US. 1, 9-11
(U.S.2003); 12 U.S.C. §§ 85-86. Addi-
tionally, borrowers sometimes fail to
plead the amount of the alleged usuri-
ous interest rate and that the defendant
knowingly charged the usurious rate.
See Orcasitas v. Wells Fargo Home
Mortgage Inc., No. 3:12-CV-2549-P
slip op. at 8-9 (N.D. Tex. Apr. 10,
2013) (dismissing usury claim because
borrower failed to plead actual interest
rate and how defendant inteationally
collected a rate greater than allowed by
law). Further, usury claims only lie
against creditors (i.e., the entity who
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loaned money or extended credit to the
borrower). Niera v. Frost National
Bark, No. SA-10-CV00907, 2010 WL
5186734, at *8 (W.D. Tex. Nov. 19,
2010). Moreover, usury claims must be
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brought “within four years after the
date on which the usurious interest was
contracted for, charged, or received.”
Tex. Fin. Code § 305.006(a).
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Trustees and Substitute Trustees

§11.1 Introduction

The process for appointing a substitute trustee
has radically changed with the adoption of
House Bill 2063 during the 84th legislative ses-
sion. See Acts 2015, 84th Leg., R.S., ch. 653,

§ 2 (H.B. 2063), eff. Sept. 1, 2015 (adding Tex.
Prop. Code § 51.0076). Now, a foreclosure pro-
fessional may document the appointment of a
substitute trustee by adding information to a leg-
acy notice-of-sale form required by Property
Code section 51.002(b). The appointment of
substitute trustee is accomplished under this
new provision if it is signed by an attorney or
agent of the mortgagee or mortgage servicer and
contains the statutory disclosure found in sec-
tion 51.0076(3). See Tex. Prop. Code § 51.0076.
The effective date of the appointment is the date
of the notice. Notice of the appointment may be
permanently documented by recording the mod-
ified notice of sale in the real property records.
See Acts 2015, 84th Leg., R.S., ch. 653, § 1
(H.B. 2063), eft. Sept. 1, 2015 (adding Tex.
Prop. Code § 12.0012).

Most foreclosure practitioners believe that the
power of the trustee to conduct a foreclosure
sale 1s derived wholly from the terms of the deed
of trust and that a trustee’s duties are fulfilled by
complying with the terms of the deed of trust.
Winters v. Slover, 251 S.W.2d 726, 728 (Tex.
1952); Peterson v. Black, 980 S, W.2d 818, 822
(Tex. App.—San Antonio 1998, no pet.). One of
the purposes of this chapter is to alert foreclo-
sure practitioners that much of the familiar case
law dealing with trustees in a foreclosure con-
text is now obsolete because of legislative
changes. For convenience, unless the context
dictates otherwise, the word trustee in this chap-
ter means both “trustee” and “substitute trustee,”
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though in most foreclosures the person actually
exercising the power to foreclose will be a sub-
stitute trustee.

Beginning in 2003, the Texas legislature recog-
nized that the origination and servicing of mort-
gage loans secured by real estate were radically
changing due to securitization. Lending institu-
tions no longer kept loans in their own portfolio
but sold the loans they originated into the sec-
ondary market to be pooled with similar loans as
collateral for mortgage-backed securities. In
addition, the valuable mortgage servicing rights
for these securitized loans were sold to the high-
est bidder. Consequently, the originating lender
was no longer the owner or holder of the note,
the beneficiary of the deed of trust, or the mort-
gage servicer in charge of administering the
foreciosure process if the loan went into default.

Texas was the first state to recognize the sys-
temic changes in mortgage lending caused by
securitization and amend its foreclosure statutes
to allow the mortgage servicer of a borrower’s
loan agreement to conduct a foreclosure if the
loan went into default. See Tex. Prop. Code

§§ 51.0001(3); 51.0025. This change from
owner to mortgage servicer made sense because
in the new era of loan securitization, the mort-
gage servicer was the only entity that dealt with
the borrower and managed all the loan-level
activities related to the borrower’s account and
loan agreement.

Along with the foreclosure administration
change, the legislature effectively preempted
much of long-standing case law that dealt with
the trustee or substitute trustee who exercised
the “power of sale” found in the security instru-
ment if there was a breach of the borrower’s
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loan agreement. See Tex. Prop. Code
§§ 51.007(1), 51.0074, 51.0075.

Starting in January 2004, the legislature used the
definition section in Texas Property Code sec-
tion 51.0001 to adjust foreclosure law to match
changing business practices resulting from secu-
ritization. For example, substitute trustee was
defined as “a person appointed by the current
mortgagee or mortgage servicer under the terms
of the security agreement to exercise the power
of sale.” Tex. Prop. Code § 51.0001(7). Two
legislative sessions later, trustee was defined as
“a person or persons authorized to exercise the
power of sale under the terms of the security
agreement in accordance with Section 51.0074.”
Tex. Prop. Code § 51.0001(8).

The duties of trustee listed in Texas Property
Code section 51.0074 effectively preempted
much of the old case law related to responsibili-
ties and duties of a trustee and settled whether
more than one substitute trustee could be
appointed to exercise the power of sale. See Tex.
Prop. Code § 51.0074(a).

Further, Texas Property Code section
51.0074(b} provided: “a trustee may not be: (1)
assigned a duty under a security instrument
other than to exercise the power of sale in accor-
dance with the terms of the security instrument;
or (2} held to the obligations of a fiduciary of the
mortgagor or mortgagee.” Tex. Prop. Code

§ 51.0074(b). Accordingly, if read in conjunc-
tion with Texas Property Code section 51.0025
that authorizes a mortgage servicer to “adminis-
ter the foreclosure of the property under Section
51.002,” a trustee’s sole statutory responsibility
in a foreclosure context is to conduct the public
auction of the property and distribute the sale’s
proceeds. See Tex. Prop. Code §§ 51.002,
51.0025, 51.0074. Section 51.0074 also made
clear that, contrary to case law, the trustee is not
a fiduciary of the mortgagor or mortgagee. Tex.
Prop. Code § 51.0074(b)(2).

11-2
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The subject of innumerable appellate court opin-
ions is the method and process for appointing a
substitute frustee to exercise the power of sale
found in a deed of trust or security instrument.

The legislature, however, has preempted all case
law that holds a substitute trustee must be
appointed according to the terms of the deed of
trust with the phrase notwithstanding any agree-
ment to the contrary in section 51.0075. Tex.
Prop. Code § 51.0075(c). This phrase was first
used in section 51.002(d) requiring the notice of
default be sent according to subsection (b) and
not the terms of the security instrument. Tex.
Prop. Code § 51.002(d). The legislature, by
enacting section 51.0075(c) and (d), determined
how a substitute trustee could be appointed, not
the deed of trust. See Wylie v. Hays, 263 S.W.
563 (Tex. 1924), often quoted for the proposi-
tion that statutory law overrides contract terms;
Home Building & Loan Ass’n v. Blaisdell, 290
U.S. 398 (1934), holding that an implied term in
any contract is that the contract complies with
statutory law; and Exxon Corp. v. Eagerton, 462
U.S. 176 (1983), noting that a state may impair
contractual obligations when the impairment is
reasonable and necessary to serve an important
public purpose.

Because a substitute trustee is now appointed
pursuant to Texas Property Code section
51.0075(c) and (d), the mortgagee, which means
a grantee, beneficiary, holder, book entry sys-
tem, last person assigned of record, or the last
person to whom a security instrument has been
assigned, can appoint or authorize a mortgage
servicer to appoint a substitute trustee. See Tex.
Prop. Code §§ 51.0001(4), 51.0075(c). The
mortgage servicer can then authorize an attorney
to appoint a substitute trustee on behalf of the
mortgagee to succeed to all the title powers and
duties of the original trustee named in the secu-
rity instrument. Tex. Prop. Code § 51.0075(d).

In the past, the appointment of a substitute
trustee was the subject of much litigation
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because case law contained many nuances as to
who could appoint, who had authority to
appoint, and how an appointment was evi-
denced. This is no longer the case—statutory
law now applies, regardless of the terms of the
security instrument. The current mortgagee has
the authority to appoint a trustee and a mort-
gagee can be the grantee, beneficiary, owner, or
holder of a security instrument or note, or the
holder or transferee of the note secured by the
deed of trust. See Tex. Prop. Code §§ 51.0001,
51.0075; Tex. Bus. & Com. Code §§ 3.203,
3.301. A substitute trustee is properly appointed
and succeeds to all the title, powers, and duties
of the original trustee so long as the mortgagee
appoints the substitute trustee or authorizes the
appointment of a substitute trustee by power of
attorney, corporate reselution, or other written
instrument to the mortgage servicer. The mort-
gage servicer can then authorize an attorney to
appoint the trustee. Tex. Prop. Code

§ 51.0075(c), (d).

§ 11.1:1 Ratification

Several legal developments lessen the benefit of
filing a wrongful foreclosure lawsuit based on
challenges to the appointment of substitute
trustee process.

For example, acts related to the appointment of a
trustee and the acts and omissions of a trustee
during foreclosure can be ratified after the fact
to cure most irregularities or defects. Benser v.
GE. Capital Mortgage Services Inc., No. 05-93-
00995-CV, 1994 WL 156245, at *4 (Tex.
App.—Dallas Apr. 25, 1994, writ denied). Tn
Benser, the court made two points: (1) “when a
party appoints the substitute trustee . . . his later
acts under the appointment ratify and affirms his
prior acts as substitute trustee” (citing Chandler
v. Guaranty Mortgage Co., 89 S.W.2d 250, 254
(Tex. Civ. App.—San Antonio 1935, no writ))
and (2) minor irregularities in the conduct of a
foreclosure sale will not invalidate the sale
unless “the irregularities caused injury to the
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mortgagor” (citing Charter National Bank—
Houston v. Stevens, 781 8.W.2d 368, 371 (Tex.
App.—TIouston [14th Dist.] 1989, writ denied)).
Benser, 1994 WL 156245, at *4.

The holding in Benser was followed in Bernal-
Bell v. Saxon Mortgage Services, fnc., No, 04-
10-00099-CV, 2010 WL 3250115, at *2 (Tex.
App.—San Antonio, Aug. 18, 2010, no pet.)
{mem. op.), where the court found that a trustee
could ratify and affirm any act made before the
trustee was appointed, citing Chandler, 89
S.W.2d 250, and Wilson v. Armstrong, 236 S.W.
755, 760 (Tex. Civ. App.—Beaumont 1921, no
writ).

Trustee’s Acts Are
Ministerial

§ 11.1:2

The ratification argument is supported by the
proposition that acts of a trustee are ministerial
and a trustee’s duties can be performed by the
trustee personally or by a representative with the
requisite authority from the trustee. Hart v.
Estelle, 34 S.W.2d 665, 670 (Tex. Civ. App.—
Austin 1930}, aff'd, 55 S.W.2d 510 (Tex.
Comm’n App. 1932, judgm’t adopted).

The Texas Supreme Court has proclaimed that
“minor defects in an otherwise valid foreclosure
sale do not void it.” Kourosh Hemyari v. Ste-
phens, 355 S.W.3d 623, 628 (Tex. 2011). Ina
successful wrongful foreclosure suit, a foreclo-
sure defect must cause the foreclosed property
to be sold for a “grossly inadequate sales price.”
Sauceda v. GMAC Mortgage Corp., 268 S.W.3d
135, 139 (Tex. App.—Corpus Christi 2008, no
pet.). The exception to this rule is if the acts of
the mortgagee or trustee “chilled” the bidding.
Miller v. BAC Home Loans Servicing, L.P., 726
F.3d 717, 727 (5th Cir. 2013). Therefore, any
minor defect in the appointment or performance
of a trustee will not be the cause of a wrongful
foreclosure, unless the appointment or acts or
omissions of the trustee chilled the bid or caused
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the property to be sold for a grossly inadequate
sale price.

§11.1:3 Retroactive Application of

New Statute

It is clear the new trustee-related statutes apply
to all loan agreements and deeds of trust exe-
cuted after the effective date of the statute. The
question arises, however, whether the new stat-
utes preempt or have retroactive effect on deeds
of trust executed before the effective date of the
new statutes.

S0 long as the new trustee statutes are deemed to
be remedial in nature and do not disturb a vested
right, they do not violate Tex. Const. art. [, § 16,
which prohibits retroactive laws from impairing
the obligations of contracts. Rey v. Acosta, 860
S.W.2d 654, 656-57 (Tex. App.—El Paso 1993,
no writ); Pratt v. Story, 530 S.W.2d 325, 328
(Tex. Civ. App.—Tyler 1975, no writ).

Analyzing whether Texas Property Code sec-
tions 51.002 and 51.0075 could be applied retro-
actively, the court found that these were
remedial statutes that did not disturb vested con-
tract rights. G4 Trust v. Consolidated Gasoline,
Inc., No. 02-10-0404-CV, 2011 WT. 3835656, at
*2-3 (Tex. App.—Fort Worth, Aug. 31, 2011,
pet. denied) (mem. op.). As long as a new statute
does not “take away or impair vested rights
acquired under existing law,” a new statute can-
not be “said to be retroactive law prohibited by
the constitution.” McCain v. Yost, 284 S.W.2d
898, 900 (Tex. 1955).

However, to lessen litigation risk—especially
from pro se litigants using Internet pleadings—a
foreclosure practitioner should try to comply
with all the terms and conditions of the deed of
trust unless the deed of trust was executed after
the effective date of the new trustee statute,

Regardless of all the statutory changes dealing
with trustees, it is still good law that a trustee
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should act with “absolute impartiality and with
faimess to all concerned . . . to achieve the
objective of the trust.” First Federal Savings &
Loan Ass’'nv. Sharp, 359 8§.W.2d 902, 904 (Tex,
1962) (citation omitted); see also Hammonds v.
Holmes, 559 S.W.2d 345, 347 (Tex. 1997).

§11.2 “Trustee’s Shield”

Usually, when a borrower files a wrongful fore-
closure lawsuit, the trustee is made a party to the
suit even though the trustee (1) generally has
nothing to do with the administration of the bor-
rower’s loan, (2) has no duty under the security
agreement other than to exercise the power of
sale, (3) has no fiduciary obligation to the mort-
gagor or mortgagee, and (4) is not a debt collec-
tor. See Tex. Prop. Code § 51.0074.,

When the real dispute is between the borrower
and the mortgagee or mortgage servicer, Texas
Property Code section 51.007 allows a trustee to
file a verified denial stating “the basis for the
trustee’s reasonable belief that the trustee was
named as a party solely in the capacity as trustee
under the deed of trust, contract, lien or security
instrument.” Tex. Prop. Code § 51.007(a). See
form 11-1 in this mannal,

Contrary to common practice, the trustee must
plead sufficient facts to support the reasons why
he believes that he is not a necessary party to the
suit. Simply quoting the “reasonable belief” lan-
guage from the statute is not enough. Marsh v.
Wells Fargo Bank, N.A., 760 F. Supp. 2d 701,
707 {(N.D. Tex. 2011).

After the verification is filed, the trustee is to be
dismissed as a party without prejudice unless all
other parties to the suit file a verified response
within thirty days after the verified denial is
filed setting forth all matters, whether in law or
in fact, that rebut the trustee’s verified denial.
See Tex. Prop. Code § 51.007.
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If a timely response is filed, the court must hold
a hearing. If the court determines a trustee is not
a necessary party, the trustee is Jismissed with-
out prejudice. Tex. Prop. Code § 51.007(d). If
the court later determines that the trustee is a

necessary party, the trustee is made a defendant.

One reason why a trustee’s verified denial
should liberally state the facts, reasons, and jus-
tification for the trustee’s belief that the trustee
was made a party solely in the capacity as
trustee is so the court has something in writing
to point to should there be a future challenge to
the trustee’s dismissal.

The dismissal of the trustee does not prejudice a
party’s right to seek injunctive relief or prevent
the trustee from proceeding with the foreclosure
sale. Tex. Prop. Code § 51.007(e).

One of the most important trustee protections is
that a trustee is not “liable for any good faith
error resulting from reliance on any information
in law or fact provided by the mortgagor or
mortgagee or their respective attorney, agent, or
representative or other third party.” Tex. Prop.
Code § 51.007(f).

11.3 Appointment of Trustee
pp

One of the collateral effects of Texas Property
Code section 51.0075 is that much of the case
law related to the appointment of a substitute
trustee is now obsolete. (See section 11.1:3
above discussing whether the appointment stat-
ute has retroactive effect on loan agreements
and deeds of trust executed before September 1,
2005.)

The appointment of a substitute trustee is
straightforward:

(c) Notwithstanding any agree-
ment to the contrary, a mort-
gagee may appoint or may
authorize a mortgage servicer to
appoint a substitute trustee or
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substitute trustees to succeed to
all title, powers, and duties of
the original trustee. A mort-
gagee or mortgage servicer may
make an appointment or autho-
rization under this subsection
by power of attorney, corporate
resolution, or other written
instrument.

(d) A mortgage servicer may
authorize an attorney to appoint
a substitute trustee or substitute
trustees on behalf of a mort-
gagee under Subsection (¢).

() The name and a street address
for a trustee or substitute trust-
ees shall be disclosed on the
notice required by Section
51.002(b).

Tex. Prop. Code § 51.0075(c)—(e). See form
11-2 in this manual. The question often arises
whether the appointment of a substitute trustee
1s valid if the appointment was dated before the
person who signed the appointment acquired the
lien. Even though the transfer of lien was exe-
cuted after the appointment, if the “effective
date” of the transfer—as expressly stated in the
transfer document—was before the appoint-
ment, the appointment is valid. See Crowell v.
Bexar County, 351 S.W.3d 114, 117 (Tex.
App.—San Antonio 2011, no pet.} (assignment
with effective date that preceded execution date
had retroactive effect).

§11.4 Recording an Appointment

There is no statutory requirement that the
appointment of a substitute trustee be recorded
in the real property records. However, most
appointments are recorded as an accommoda-
tion to title industry examiners who want some
assurance that the person who signed the
trustee’s deed was in fact appointed to conduct
the sale. Recording an appointment in the real
property records eliminates an inquiry from a
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title examiner months and even years after a sale
seeking proof that the substitute trustee had the
authority to conduct a sale.

There is old case law that holds if the deed of
trust requires an appointment to be recorded, the
appointment must be recorded. See, e.g., Faine
v. Wiison, 192 S.W.2d 456, 459 (Tex. Civ.
App.—Galveston 1946, no writ); Chandier v.
Guaranty Mortgage Co., 89 S'W.2d 250, 254
(Tex. Civ. App.—San Antonio 1935, no writ).
However, in University Savings Ass’'n v. Spring-
woods Shopping Center, 644 S.W.2d 705, 706
(Tex. 1982), the Texas Supreme Court held that
as long as the failure to record the appointment
was not unfair to the mortgagor, there was no
wrongful foreclosure.

§ 11.5 Appointment of Substitute
Trustee after Property Is

Posted for Sale

Conventional wisdom, based on case law, is that
there is no necessity to repost and send new
notices of the scheduled foreclosure sale date if
a new trustee is appointed after the original
notice of sale was mailed to the obligor of the
debt, filed with the county clerk, and posted at
the courthouse. See Tarrant Savings Ass’'n v.
Lucky Homes, Inc., 390 S.W.2d 473, 475 (Tex.
1965); Loomis Land & Cattle Co. v. Diversified
Movrtgage Investors, 533 S.W.2d 420, 424 (Tex.
Civ. App.—Tyler 1976, writ ref’d n.r.¢.);
Koehler v. Pioneer American Insurance Co.,
425 S.W.2d 8§89, 891 (Tex. Civ. App.—Fort
Worth 1968, no writ). However, under Texas
Property Code section 51.0075(e), failure to
provide the borrower with twenty-one days’
notice of the name and address of the newly
appointed trustee who will conduct the sale may
create an unwanted litigation risk if the property
is sold for a grossly inadequate sales price. See
Tex. Prop. Code § 51.0075(e). To prevent litiga-
tion risks, new foreclosure sale notices with the
name and address of the newly appointed trustee
should be mailed and reposted so as to give the
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borrower twenty-one days’ notice of the newly
appointed trustee.

§ 11.6 “A” Street Address

A street address for the trustee who is to conduct
the foreclosure sale must be contained in the
Texas Property Code section 51.002(b) foreclo-
sure sale notice giving the date, time, and place
of the foreclosure sale. Tex. Prop. Code

§ 51.0075(e).

“A” street address—instead of “the” street
address—was intentionally used in section
51.0075(e) so that the foreclosure professional
actually handling the foreclosure process could
be the point of contact should anyone need to
communicate with the trustee. Seec Moore v.
Brown, No. SA-89-CA-0714, (W.D. Tex. May
1, 1991) for a discussion of the use of “a” as an
indefinite article that denotes an unspecified
person or thing. See also Black’s Law Dictio-

nary, (7th ed. 1999).

As indicated in Moore, at one time, there was a
controversy whether one or more trustees could
be appointed to conduct a sale. It is now clear
that “one or more persons may be authorized to
exercise the power of sale under a security
instrument.” Tex. Prop. Code § 51.0074(a).

§ 1.7 Trustee—Natural Person or

Entity

Person, as defined in the Texas Code Construc-
tion Act, includes a “corporation, business trust,
estate, trust, partnership, association, or any
other business entity.” Tex. Gov’t Code

§ 311.005(2). Any of these entitics may serve as
a trustee. However, since only a natural person
can conduct the foreclosure sale, a business
entity is rarely named as the trustee.

Effective September 1, 2015, if the notice of
sale will be used to document the appointment
of a substitute trustee under Property Code
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section 51.0076, the notice of sale must be
signed by an attorney or agent of the mortgagee
or mortgage servicer. See Tex. Prop. Code

§ 51.0076(2).

§11.8 Power of Sale

The right to sell a borrower’s property at a fore-
closure sale is not an inherent right of the credi-
tor. If there is no power of sale language found
in the security instrument, foreclosure must be
by a judicial sale, not a nonjudicial sale. Slaugh-
ter v. Qualls, 162 S.W.2d 671 (Tex. 1942); Hart
v. McClusky, 118 S'W.2d 1077 (Tex. App.—
Amarillo 1964, writ ref*d).

§11.9 Delegation of Duties

A trustee may delegate ministerial duties to
another person so long as the person is under the
trustee’s supervision or the delegation is autho-
rized by the terms of the deed of trust, American
Savings & Loan Ass'n of Houston v. Musick,
531 S.W.2d 581, 587 (Tex. 1976); Todd v. Hunt,
127 S.W.2d 340 (Tex. Civ. App.—El1 Paso 1939,
writ ref’d); Wilson v. Armstrong, 236 S.W. 755
(Tex. Civ. App.—Beaumont 1921, no writ). See
form 11-3 in this manual for a letter employing a
local attorney to post the notice of foreclosure
sale and forms 11-4 through 11-7 for various
affidavits.

§11.10 Failure to Name Trustee

If the security instrument fails to name a trustee,
the cutrent mortgagee may appoint a substitute
trustee. See In re Bishee, 754 P.2d 1135, 1138
(Ariz. 1988), where the Arizona Supreme Court
cited Mid City Management Corp. v. Loewi
Realty Corp., 643 F.2d 386, 388 (5th Cir. 1981),
for the proposition that a failure to name a
trustee in the deed of trust was not fatal if a sub-
stitute trustee was properly appointed and con-
ducted the sale.
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§ 11.11 Appointment in Writing

In the past, old case law indicated a written
appointment of trustee was not required, only a
manifest intent to appoint a particular trustee
was necessary. See, e.g., FDIC v. Bodin Con-
crete Co., 869 S.W.2d 372 (Tex. App.—Dallas
1993, writ denied). However, Texas Property
Code section 51.0075(¢c) makes clear that the
appointment or authorization to appoint a trustee
must be in writing. See Tex. Prop. Code

§ 51.0075(c). If a substitute trustee is appointed
in writing, the effective date for the appointment
is the date the appointment is signed, not the
date the appointment is acknowledged. Martin v.
Skelton, 567 S.W.2d 585 (Tex. Civ. App.—Fort
Worth 1978, writ ref’d n.r.e.).

§11.12 Acknowledgment of

Appointment

There is no requirement that the trustee’s
appointment be acknowledged by a notary.
Onwuteaka v. Cohen, 846 S.W.2d 889, 895
(Tex. App.—Houston [1st Dist.] 1993, writ
denied). However, if the appointment is to be
recorded in the real property records, the
appointment instrument must be acknowledged
in accordance with Texas Property Code section
12.001. See Tex. Prop. Code § 12.001.

§ 11.13 Mortgagee as Trustee

Though the mortgagee of record usually desig-
nates a third party to act as the trustee, the mort-
gagee can be named the trustee. Valley
International Properties v. Ray, 586 S.W.2d
898, 901 (Tex. Civ. App—Corpus Christi 1979,
no writ).

§ 11.14 More Than One Trustee

More than one person can be appointed as a sub-
stitute trustee. Tex. Prop. Code § 51.0074(a).

11-7

(1/16)



§11.15

§ 11.15 Delegation by Corporate

Resolution

A board of directors can delegate the power to
appoint a substitute trustee to a person with
administrative authority by means of a corporate
resolution. In Helms v. Home Owners’ Loan
Corp., 103 S.W.2d 128, 134 (Tex. 1937), the
Texas Supreme Court found that the regional
manager for the lender had the administrative
authority to appoint a trustee. Therefore, the
court concluded, “[u]ndoubtedly, the board of
directors can appoint agents, whether in the
form of committees or as single agents, to trans-
act the ordinary business of the corporation.”
Helms, 103 S.W.2d at 133. Texas Property Code
section 51.0075(c) removes all doubt that a
mortgagee or mortgage servicer can appoint or
authorize the appointment of a trustee by a cor-
porate resolution. See Tex. Prop. Code

§ 51.0075(c).

§ 11.16 Irregularity Causing Bad

Sale

The following factors seem to influence a
court’s determination whether an irregularity in
the appointment of a substitute trustee consti-
tutes an invalid foreclosure:

*  Whether the debtor seeks rescission or mon-
ctary damages. University Savings Ass'n v.
Springwoods Shopping Center, 644 S.W.2d
705 (Tex. 1982).

+ Ifthe failure to appoint the trustee affected
the fairness of the foreclosure sale. Ameri-
can Savings & Loan Ass 'n of Houston v.
Musick, 531 8.W.2d 581 (Tex. 1975); Char-
ter National Bank—Houston v. Stevens, 781
S.W.2d 368, 371 (Tex. App.—Houston
[14th Dist.] 1989, writ denied).

«  If the foreclosure caused the borrower to
lose a substantial amount of equity. Delley
v. Unknown Stockholders of Brotherly &
Sisterly Club of Christ, Inc., 509 S.W.2d
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709 (Tex. Civ. App.—Tyler 1974, writref’d
n.r.e.}

§11.17 Signature on Notice of Sale
In Wilson v. Armstrong, 236 S.W. 755, 760 (Tex.
Civ. App.—Beaumont 1921, no writ), the court
held that a notice of sale (now Texas Property
Code section 51.002(d}) did not require a
trustee’s signature and that an error in the date
of the notice of sale was immaterial.

Effective September 1, 2015, if the notice of
sale will be used to document the appointment
of a substitute trustee under Property Code sec-
tion 51.0076, the notice of sale must be signed
by an attorney or agent of the mortgagee or

mortgage servicer. See Tex. Prop. Code
§ 51.0076(2).

§ 11.18 Sale by Person Other Than

Designated Trustee

A foreclosure sale conducted by anyone other
than a person properly authorized to do so is
void. Miller v. Boone, 23 S.W. 574 (Tex. 1893);
Sullivan v. Hardin, 102 S.W.2d 1110, 1113 (Tex.
Civ. App.—Amarillo 1937, no writ).

The failure to include the name and an address
for the trustee or substitute trustee who will con-
duct the sale in the foreclosure notice required
by Texas Property Code section 51.002(b) may
create litigation risks. Without a name and
address, a borrower has no means to contact the
trustee before the scheduled sale. However, in
University Savings Ass’n v. Springwoods Shop-
ping Center, 644 S.W.2d 705 (Tex. 1982), the
Texas Supreme Court articulated what appears
to be the true test of whether strict compliance is
required in the appointment of a trustee. The
court found that failure to record an appointment
of trustee as required by the deed of trust did not
unfairly affect the mortgagor or the faimess of
the sale. University Savings Ass'n, 644 S.W.2d
at 706.
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§ 11.19 Trustee’s Duties

[t is no longer good law that the trustee is the
special representative of both the mortgagor and
mortgagee. See, ¢.g., Peterson v. Black, 980
S.W.2d 818 (Tex. App.—San Antonio 1998, no
writ). Beginning in 2007, “a trustee may not be
held to the obligations of a fiduciary of the mort-
gagor or mortgagee.” Tex. Prop. Code

§ 51.0074(b)(2).

In addition, no longer can a trustee be “assigned
a duty under a security instrument other than to
exercise the power of sale in accordance with
the terms of the security instrument.” Tex. Prop.
Code § 51.0074(b)(1).

Unless the trustee has been engaged to perform
all the foreclosure tasks required under Texas
Property Code chapter 51 and the security
instrument—which is generally the case in most
commercial property foreclosures—the only
duty a trustee must perform is conducting the
public auction. The mortgage servicer may
administer all the other foreclosure tasks on
behalf of the mortgagee pursuant to section
51.0025 of the Texas Property Code. See Tex.,
Prop. Code § 51.0025.

Texas Property Code section 51.007(f) provides,
“[a] trustee shall not be liable for any good faith
error resulting from reliance on any information
in law or fact provided by the mortgagor or
mortgagee or their respective attorney, agent, or
representative or other third party.” Tex. Prop.
Code § 51.007(f). This provision should be
incorporated into any verified denial a trustee
makes in secking to be dismissed as an unneces-
sary party under section 51.007. See section
11.2 above.

As of the publication date of this manual, there
appears to be no guidance from the appellate
courts on how to construe the statutory provi-
sions of Texas Property Code section
51.0074(b)(1) and (2) with respect to a trustee’s
duties. Until an opinion is rendered, the follow-
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ing cases are cited as background information
on the duties and responsibilities of a trustee.

A trustee’s duty is to obtain the highest possible
price for the foreclosure property while acting
with impartiality and fairness. Hammonds v.
Holmes, 559 S.W.2d 345 (Tex. 1977); First
Federal Savings & Loan Ass 'n v. Sharp, 359
S.W.2d 902 (Tex. 1962); Stephenson v. LeBoeuf,
16 5.W.3d 8§29 (Tex. App.—Houston [14th
Dist.] 2000, pet. denied).

The trustee does not owe a fiduciary duty to the
mortgagor. Tex. Prop. Code § 51.0074(b)(2);
FDIC v. Myers, 955 F.2d 348, 350 (5th Cir.
1992). Myers follows the principle that there is
no fiduciary relationship between a borrower
and the lender. FDIC v. Claycomb, 945 T.2d
853, 859 (5th Cir, 1991).

The trustee is not required to take any affirma-
tive action beyond what is required by statute
and the security instrument. First State Bank v.
Keilman, 851 S.W.2d 914 (Tex. App.—Austin
1993, writ denied). A trustee is not responsible
for providing the borrower with payoff or rein-
statement information. Sanders v. Shelton, 970
S.W.2d 721 (Tex. App.—Austin 1998, no writ).

A trustee is authorized to accept a credit bid
from the mortgagee that is equal to or less than
the amount owed on the debt. Cash is not
required. Thomason v. Pacific Mutual Life
Insurance Co. of California, 74 S.W.2d 162
(Tex. Civ. App.—El Paso 1934, writ ref*d).

A mortgagee who is also the trustee can bid for
the mortgagee’s own account, so long as the sale
is conducted fairly. Skeen v. Glenn Justice Movt-
gage Co., 526 S.W.2d 252, 256 (Tex. Civ.
App.—Dallas 1975, no writ). However, see
Casa Monte Co. v. Ward, 342 S W.2d 812, 813
(Tex. Civ. App.—Austin 1961, no writ), that
held—based on specific terms contained in the
deed of trust—a sale made by a trustee to him-
self is voidable at the election of the maker of
the note.
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A trustee may delegate ministerial duties con-
nected with a foreclosure sale. Natali v.
Witthaus, 135 S.W.2d 969 (Tex. 1940), Titter-
ington v. Deutsch, 179 S.W. 279 (Tex. Civ.
App.—Dallas 1915, no writ); Roe v. Davis, 142
S.W. 950 (Tex. Civ. App.—Texarkana 1911),
aff’d, 172 S.W. 708 (Tex. 1915).

All issues related to trustees” duties in conduct-
ing a foreclosure are considered questions of
law, not fact. Centeq Realty, Inc. v. Siegler, 899
S.W.2d 195 (Tex. 1995).

A two-year statute of limitations applies for
claims questioning the authority of the trustee.
See Tex. Civ. Prac. & Rem. Code

§ 16.033(a)(7).

The amount of fees a trustee may collect for
conducting a foreclosure 1s discussed in
Edwards v. Holleman, 893 S.W.2d 115 (Tex.
App.—Houston [1st Dist.] 1995, writ denied),
where a bank president collected $18,061.31 in
trustee’s fees on a $120,000.00 loan made by the
bank. The Houston court of appeals held that a
trustee’s fees must be reasonable based on the
amount of time spent, tasks performed, and
other attending circumstances. Holleman, 893
S.W.2d at 118-19.

See form 11-8 in this manual for a letter employ-
ing a local attorney to conduct the foreclosure
sale, form 11-9 for an agreement indemnifying
the substitute trustee for acting under the deed of
trust, and form 11-10 on resignation of the
trustee.

§ 11.20 Conducting Foreclosure Sale
If the trustee encounters problems while con-
ducting the public sale, the trustee should con-
sider recessing the sale to obtain advice and new
instructions. A short recess or even canceling
the sale can prevent litigation risks; however, a
recess or cancellation may be prevented by
using a carefully worded script that announces
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the conditions that will apply to the sale. See
Tex. Prop. Code § 51.0075(a).

These conditions must be reasonable and must
be announced before the trustce starts the bid-
ding on the first property the trustee will sell.
See Tex. Prop. Code § 51.0075(a).

The foreclosure sale transcript should expressly
state that if a successful bidder fails to accept the
conditions of sale, which includes signing a doc-
ument acknowledging the conditions of sale, the
trustee will reconvene the sale.

See form 14-2 in this manual.

A condition precedent for reconvening any sale
is that all the original bidders be advised of the
new time the sale will be reconvened. Mitchell v.
Texas Commerce Bank-Irving, 680 S.W.2d 681,
693 (Tex. App.—Fort Worth 1984, writ ref’d
n.r.e.).

A trustee sometimes faces the dilemma of
whether to accept “official checks™ issued by a
lending institution instead of cashier’s checks
for the foreclosure bid price. Official checks are
not considered good funds because payment can
be refused by the issuing bank based on a stop-
pay order. Cashier’s checks are guaranteed
funds and consequential damages can be
imposed if the issuer refuses to pay the cashier’s
check. See Tex. Bus. & Com. Code § 3.411,
Guaranty Federal Savings Bank v. Horseshoe
Operating Co., 793 S.W.2d 652 (Tex. 1990).

If a trustee accepts cash for the bid, the trustee
must report the receipt of U.S. currency in the
amount of $10,000 or more to the IRS on IRS
Form 8300. Instructions for completing IRS
Form 8300 are found in IRS Publication 1544
(rev. Sept. 2012).

§ 11.21 Foreclosure Bid

At the time of sale, the mortgagee can apply a
credit bid in an amount equal to or less than the
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amount owed on the debt, including fees and
costs, corporate advances, and expenses of col-
lection, to include attorney’s fees allowed by the
loan agreement. Habitat, Inc. v. McKanna, 523
S.W.2d 787 (Tex. Civ. App.—Eastland 1974, no
writ). Cash for the mortgagee’s bid is not
required because it would be “an idle ceremony”™
for the trustee to receive the bid price and then
return it to the mortgagee. Infertex, Inc. v.
Cowden, 728 S.W.2d 813, 816 (Tex. App.—
Houston [1st Dist.] 1986, no writ) (citing Thom-
ason v. Pacific Mutual Life Insurance Co. of
California, 74 S.W.2d 162 (Tex. Civ. App.—El
Paso 1934, writ ref’d)).

If acceptable arrangements have been made with
the trustee before the sale, it may not be neces-
sary for a bidder to attend the sale, and the sale
may be on credit even if the security instrument
requires cash. Merrimac Properties, Inc. v.
Combined Financial Corp., No. 10-02-00298-
CV, 2004 WL 1126307, at *1 (Tex. App.—
Waco May 19, 2004, pet. denied) (mem. op.).

One bid is acceptable for two separate tracts of
land, so long as the mortgagee apportions the
bid price fairly between each individual tract.
See Provident National Assurance Co. v, Ste-
phens, 910 S.W.2d 926 (Tex. 1995).

§11.22 Bidder’s Peril

Purchasers of foreclosure property buy at their
peril. Henke v. First Southern Properties, Inc.,
586 S.W.2d 617, 620 (Tex. Civ. App.—Waco
1979, writ ref’d n.r.e.). All warranties of title in
a trustee’s deed come from the borrower, not the
mortgagee. [n re Niland, 825 F.2d 801 (5th Cir.
1987); Sandel v. Burney, 714 S W.2d 40, 41
(Tex. App.—San Antonio 1986, no writ); Diver-
sified, Inc. v. Walker, 702 S.W.2d 717, 723 (Tex.
App.—Houston [1st Dist.] 1985, writ refd
n.r.e.}.

A purchaser at a foreclosure sale acquires the
foreclosed property “as is” without any
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expressed or implied warranties, except as to
warranties of title, at the purchaser’s own risk.
Tex. Prop. Code § 51.009(1). For a definition of
“as 18,” see Bynum v. Prudential Residential Ser-
vices, Ltd. Partnership, 129 S.W.3d 781, 788-
89 (Tex. App.—Houston [1st Dist.] 2004, pet.
denied).

For the purposes of the Texas Deceptive Trade
Practices—Consumer Protection Act, a foreclo-

sure sale purchaser is not a consumer. Tex. Prop.
Code § 51.009(2).

§ 11.23 “Chilled” Foreclosure Bid

“Chilling the bid” refers to instances where the
acts of the mortgagee or trustee prevented an
orderly disposition of the secured property or
deterred third parties from bidding under a the-
ory that the wrong committed resembles that of
conversion. Pentad Joint Venture v. First
National Bank of La Grange, 797 8.W.2d 92,96
(Tex. App.—Austin 1990, writ denied).

Over time, the “chilling the bid” cause of action
has evolved so that it only arises when the mort-
gagee or trustee’s deliberate and affirmative acts
interfered with the bidding process and were the
cause of the property being sold for a grossly
inadequate price. See, e.g., Ashton v. BAC Home
Loans Servicing LP, No. 4:13-cv-810, 2013 WL
3807756, at *2 (5.D. Tex. July 19, 2013); Velde-
kens v. GE HFS Holdings Inc., No. H-06-3296,
2008 WL 4425363, at *22 (S.D. Tex. Sept. 24,
2008). The fact that the property was sold for
inadequate consideration alone does not render
the foreclosure sale void. Tarrant Savings Ass’'n
v. Lucky Homes, Inc., 390 S.W.2d 473, 475
(Tex. 1965).

§ 11.24 Trustee’s Deed

In a trustee’s deed, a foreclosure sale purchaser
only obtains title to property the trustee had
authority to convey. First Southern Properties,
Inc. v. Vallone, 533 S.W.2d 339, 341 (Tex.
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1976); American Savings & Loan Ass’n of
Houston v. Musick, 531 S.W.2d 581 (Tex.
1976). A trustee’s deed serves as a prima facie
source of common title in a trespass to try title
lawsuit, See Temple Lumber Co. v. Arnold, 14
S.W.2d 926 (Tex. Civ. App.—Beaumont 1929,
writ dism’d w.0..).

Since the deed of trust signed by the borrower or
mortgagor is simply a contract that allows the
encumbered property to serve as security for
payment of the debt, neither the mortgagee or
trustee has title to the property, only a lien. Slay
v. Gose, 233 S.W. 348, 349 (Tex. Civ. App.—
Fort Worth 1921, no writ). Therefore, a trustee’s
deed does not convey title from the trustee or the
mortgagee at a foreclosure sale because neither
had title to the property. A trustee’s deed merely
transfers title from the mortgagor to the foreclo-
sure sale purchaser. As a result, all warranties
contained in a trustee’s deed come from the
mortgagor. Sandel v. Burney, 714 S.W.2d 40, 41
(Tex. App.—San Antonio 1986, no writ). For
the proposition that “there is no precedent in the
law that would support any theory of warranty
on the part of a noteholder” running to the pur-
chaser at a void foreclosure sale, see 7 re
Niland, 825 F.2d 801, 811 (5th Cir. 1987) (quot-
ing Diversified, Inc. v. Walker, 702 S W.2d 717,
723 (Tex. App.—Houston [1st Dist.] 1985, writ
refd n.re.)).

A mortgagee who acquires title by a trustee’s
deed that proves to be irregular or void as to the
mortgagor may retain possession of the property
in any suit by the mortgagor, or one holding
under the mortgagor, until the underlying debt is
paid. Jasper State Bank v. Braswell, 111 S.W.2d
1079, 1083 (Tex. 1938).

A bidder who pays cash at a foreclosure sale
obtains equitable title to the property, and failure
to deliver or record a trustee’s deed does not
divest the foreclosure sale purchaser of title.
Peterson v. Black, 980 S.W.2d 818, 822 (Tex.
App.—San Antonio 1998, no pet.); Pioneer
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Building & Loan Ass’'nv. Cowan, 123 SW.2d
726 (Tex. Civ. App.—Waco 1938, writ dism’d
judgm’t cor.).

If a trustee’s deed contains facts related to the
conduct of the foreclosure sale, such recitals are
prima facie evidence of the facts stated. Adams
v. Zellner, 183 S.W. 1143, 1144 (Tex. 1916),
Birdwell v. Kidd, 240 S.W.2d 488, 491 (Tex.
Civ. App.—Texarkana 1951, no writ). However,
a challenge to any of the recitals in the trustee’s
deed must be brought within two years after the
deed was recorded. Tex. Civ. Prac. & Rem.
Code § 16.033(a)(7).

§ 11.25 Excess Proceeds

After a foreclosure sale, the trustee must distrib-
ute the sale proceeds in accordance with the
terms of the loan agreement. Under standard
deed of trust forms, after paying the trustee’s
fees, attorney’s fees, and the amount due to the
mortgagee, any excess proceeds remaining must
be paid to inferior lienholders in the order of lien
priority. Excess proceeds always flow down to
inferior lienholders in the chain of'title, never up
to superior lienholders. Conversion Properties,
L.L.C v. Kessler, 994 S.W.2d 810, 813 (Tex.
App.—Dallas 1999, pet. denied). Accordingly,
excess proceeds from a junior lien foreclosure
are not applied to satisfy a senior lien, and the
successful bidder takes subject to all superior
liens. Conversion Properties, L.L.C., 994
S.W.2d at 813. If no inferior liens encumber the
foreclosed property, the surplus proceeds belong
to the mortgagor. Grant v. U.S. Department of
Veterans’ Affairs, 827 F. Supp. 418 (8.D. Tex.
1993).

A helpful roadmap on how a Texas trustee
should distribute excess proceeds is Hanley v
Pearson, 61 P.3d 29 (Ariz. Ct. App. 2003), with
the caveat that the opinion was based on an anal-
ysis of Arizona statutes dealing with excess pro-
ceeds. Regrettably, there is no excess proceeds
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statute under Texas law that gives guidance to a
trustee on how to distribute excess proceeds.

Bankruptcy may affect how the excess proceeds
are distributed. In re Keener, 268 B.R. 912
{Bankr. N.D. Tex. 2001). In Keener, the bank-
ruptey trustee filed suit against the foreclosing
bank because the bank applied $200,590 in
excess proceeds to other debts owed by the bor-
rower that were not secured by the foreclosed
property. The court found the bank breached the
terms of the deed of trust because the excess
proceeds represented merely a change in the
form of the collateral. The other debts were not
secured by the foreclosed property; therefore,
the excess proceeds could not be used to pay the
other debts.

When distributing excess proceeds, the trustee
should determine whether the alleged recipient
is a person on the “Specially Designated Nation-
als List” who is prohibited from receiving such
funds. The list can be obtained from the U.S.
Department of the Treasury, Office of Foreign
Assets Control at https://www.treasury.gov/
resource-center/sanctions/SDN-List/Pages/
default.aspx.
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§ 11.26 Trustee Presumptions

Based on the rebuttable presumption that a fore-
closure sale is conducted properly and the
trustee’s duties and responsibilities were per-
formed correctly (see Roland v. Equitable Trust
Co., 584 S.W.2d 883 (Tex. Civ. App.—San
Antonio 1979, writ ref’d n.r.e.)), most foreclo-
sure professionals attach an affidavit to the
trustee’s deed averring the foreclosure was pro-
cedurally correct, to include the proper appoint-
ment of a trustee. This affidavit accommodates
the concems of title examiners as to whether a
foreclosure was conducted properly.

In addition, if the deed of trust provides that all
prerequisites to the sale are presumed performed
correctly, any recitations as to the conduct of the
sale in the trustee’s deed will be considered
prima facie evidence of the truth of the matter
stated. Cunningham v. Paschall, 135 S.W.2d
293, 296 (Tex. Civ. App.—Fort Worth 1939
writ dism’d judgm’t cor.).

A trustee does not owe a duty of good faith and
fair dealing to the obligor of the debt or mort-
gage, even if the trustee makes mistakes in han-
dling the foreclosure, such as misrepresenting
the amount due under the note and deed of trust.
See Powell v. Stacy, 117 S.W.3d 70 (Tex.
App.—Fort Worth 2003, no pet.).
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Chapter 12

Notice of Foreclosure Sale

The editors gratefully acknowledge David Tomek for his contribution to this chapter,

§12.1 Introduction

After the noteholder has decided to proceed with
a nonjudicial foreclosure sale of the Texas col-
lateral (usually after the note has matured by its
terms or the maturity date has been validly
accelerated; see chapter 8 in this manual) and
has engaged the deed of trust trustee (or a prop-
erly appointed substitute trustee) to conduct the
sale (see chapter 11), the noteholder and its
counsel (who may also be serving as the substi-
tute trustee) must then give the requisite notices
of the foreclosure sale in accordance with the
governing loan documents (predominantly, the
deed of trust) and applicable law (predomi-
nantly, chapter 51 of the Texas Property Code).

§12.2 Contractual Requirements of

Notice of Sale

If the mandatory notice of sale required by
Texas Property Code section 51.02 will be used
to document the appointment of a substitute
trustee, a foreclosure professional must ensure
that modification of a legacy notice of sale con-
forms to the specific requirements found in
Property Code section 51.0076 for appointing a
substitute trustee. See Acts 2015, 84th Leg.,
R.S., ch. 653, § 2 (H.B. 2063), eff. Sept. 1, 2015
(adding Tex. Prop. Code § 51.0076).

Similar to the establishment of a default and
acceleration of the secured debt, notice of a pro-
posed foreclosure sale, to be effective, must
comply with all of the requirements set forth in
the governing loan documents, including the
deed of trust. The most common instance where
the deed of trust might impose procedural
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requirements in addition to the minimum statu-
tory requirements in chapter 51 of the Texas
Property Code (although by now mostly a ves-
tige of decades ago) involves where notice of
the sale is to be posted. If the deed of trust
requires that the notice be posted in three public
places, the notice must both satisfy the current
requirements of chapter 51 of the Texas Prop-
erty Code and be posted in three public places as
required by the deed of trust. Harwath v. Hud-
son, 654 S.W.2d 851, 853-54 (Tex. App.—
Dallas 1983, writ ref’d n.r.e.). If the deed of
trust requires that the notice be published in a
newspaper, the notice must be so published in
addition to being posted as required by the
Property Code. See Rudolph v. Hively, 188 S.W.
721, 723 (Tex. Civ. App.—Amarillo 1916, writ
ref’d) (sheriff’s sale voided; if mortgage
required notice by publication in county news-
paper, it was no excuse that county had no
newspaper, and mortgagee’s only resort was to
a court of equity). However, a provision in a
deed of trust requiring that the notice of foreclo-
sure sale be filed of record “in the deed records
in the county in which the mortgaged property
is located as required by law” may be disre-
garded as imposing no duty to take any action
beyond that required by Property Code section
51.002. Thompson v. Chrysler First Business
Credit Corp., 840 S.W.2d 25, 31-32 (Tex.
App.—Dallas 1992, no writ).

§12.3 Statutory Requirements to
Post, File, and Serve (Mail)

Notice of Sale

In addition to contractual requirements, section
51.002(b) of the Texas Property Code requires

12-1
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that notice properly posted at the courthouse
door, filed with the county clerk, and served on
the debtor (as discussed below) must be per-
formed “at least 21 days before the date of the
sale” in order for proper notice of a foreclosure
sale to be given. Tex. Prop. Code § 51.002(b).
The day on which the notice of sale is given is
included, and the day of the foreclosure sale is
excluded, in computing the twenty-one-day
notice period. Tex, Prop. Code § 51.002(g). Asa
result, notice properly posted, filed, and mailed
on the Tuesday three weeks before the foreclo-
sure sale date is timely (even if not the most
risk-averse timing).

§12.3:1 Posting at Courthouse Door
The notice of sale must be posted at the court-
house door of each county in which the property
is located. Tex. Prop. Code § 51.002(b)(1). The
term courthouse door is defined in Tex. R. Civ.
P. 648 as meaning “cither of the principal
entrances to the house provided by the proper
authority for the holding of the district court.”
The customary bulletin boards, located near the
courthouse door for posting notices of sheriff’s
execution sales, have been approved for posting.
Howard v. Fulton, 14 S W. 1061, 1062 (Tex.
1891); Micrea, Inc. v. Eureka Life Insurance Co.
of America, 534 S.W.2d 348, 358 (Tex. Civ.
App.—Fort Worth 1976, writ ref’d n.r.e.); Mat-
son v. Federal Farm Mortgage Corp., 151
S.W.2d 636, 640 (Tex. Civ. App.—Waco 1941,
no writ); Heiner v. Homeland Realty Co., 100
S.W.2d 793, 794-95 (Tex. Civ. App.—Waco
1936, no writ). As practices and procedures
vary across Texas counties as to where and by
what means a foreclosure sale notice is to be
posted, counsel for the mortgage servicer
should determine the proper location in advance
so as to be able to direct an agent handling the
filing and posting accordingly. In that regard,
satisfaction of the requirement to post at the
courthouse door and file with the county clerk a
notice of sale can be accomplished by someone
designated by the trustee or substitute trustee,
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provided, however, that if the trustee or substi-
tute trustee does not personally accomplish that
task, an affidavit should be obtained from the
individual posting the notice that includes a cer-
tification as to the time, date, place, and manner
of the posting. If the courthouse or county
clerk’s office is closed because of inclement
weather, natural disaster, or other act of God, the
notice may be posted or filed up to forty-eight
hours after the courthouse or county clerk’s
office reopens for business. Tex. Prop. Code

§ 51.002(b—1).

The notice of sale posted at the courthouse door
does not have to remain intact and visible during
every one of the days of the posting period. The
trustee is not required to ensure that the notices
are kept posted or are visible on the posting
board. First State Bank v. Keilman, 851 S.W.2d
914, 923 (Tex. App.—Austin 1993, writ
denied); Chambers v. Lee, 566 S.W.2d 69, 73
(Tex. Civ. App.—Texarkana 1978, no writ). A
substitute trustee does not need to repost the
notice after the original trustee has already done
s0. Koehler v. Pioneer American Insurance Co.,
425 8.W.2d 889, 891 (Tex. Civ. App.—Fort
Worth 1968, no writ); see also In re Davis Chev-
rolet, Inc., 135 B.R. 29, 34 (N.D. Tex. 1992).

§12.3:2 Filing with County Clerk

A copy of the notice of sale must be filed in the
office of the county clerk in which the property
is located. Tex. Prop. Code § 51.002(b)(2). The
county clerk is required to keep all such notices
in a convenient file available to the public for
examination during normal business hours until
after the date of sale specified in the notice has
passed. Tex. Prop. Code § 51.002(f). These
notices are typically disposed of by the county
clerk following the date of the sale stated in the
notices; therefore, the receipt for payment given
by the county clerk and a file-stamped copy of
the notice of sale should be retained as evidence
of filing. Additionatly, the person who files the
notice with the county clerk should sign an affi-
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davit as to the date and time of filing the notice.
See form 11-4 in this manual for an affidavit of
filing and posting of the notice of foreclosure
sale.

In an effort to provide the public with greater
access to notices of foreclosure sales, the legis-
lature added a new section 51.002(f-1) to the
Texas Property Code, effective September 1,
2013, that requires a county that maintains an
Internet Web site to post notices of sale filed
with its county clerk on that Web site on a page
that is publicly available for viewing without
charge or registration (as many larger Texas
counties already do). See Tex. Prop. Code

§ 51.002(f~1).

Practice Tip: The attorney for the mortgage
servicer, as soon as practicable before filing and
posting a notice of foreclosure sale, should
check with the mortgage servicer to verify that
(1) the loan has not been paid and (2) reinstate-
ment has not been granted or other forbearance
arrangements have not been made by the mort-
gage servicer. Publicly posting the mortgagor’s
property in error or contrary to an enforceable
agreement by the mortgage servicer may expose
the mortgage servicer to liability.

Practice Tip: Especially in a case where the
collateral to be foreclosed is in a county or coun-
ties geographically remote from the person han-
dling the foreclosure for the mortgage servicer
{usually the attorney for the mortgage servicer)
and a foreclosure posting service is being used
for the filing and posting, it is advisable to
arrange for the filing and posting to be accom-
plished no later than the Monday that is twenty-
two days before the foreclosure sale date, leav-
ing the mailing of the notice (preferably a file-
stamped copy) to the debtor to be accomplished
as early as possible the next day (but no later
than the Tuesday twenty-one days prior to the
foreclosure sale date).
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§ 12.3:3  Serving Notice on Debtor

Notice of the sale must be served by certified
mail on each debtor who, according to the
records of the mortgage servicer of the debt, is
obligated to pay the debt. Tex. Prop. Code

§ 51.002(b)(3). Neither the term debior nor the
phrase each debtor who . . . is obligated to pay
the debt is defined in chapter 51 of the Texas
Property Code, and neither appears to have been
the subject of a reported case as of the publica-
tion date of this manual. Although the party who
signs the promissory note as a maker and a party
who assumes liability to pay the promissory
note as an assumptor indisputably are “obligated
to pay the debt,” a guarantor of the debt has been
held not to be entitled to the statutory notice of a
nonjudicial foreclosure sale. See Bishop v.
National Loan Investors, L.P., 915 S.W.2d 241,
245 (Tex. App.—Fort Worth 1995, writ denied),
citing Long v. NCNB—Texas National Bank, 882
S.W.2d 861, 866 (Tex. App.—Corpus Christi
1994, no writ). Notwithstanding the case author-
ity cited above, it is advisable to serve a notice
of foreclosure sale on a guarantor in the same
fashion as the notice is served on the debtor(s)
who, according to the records of the mortgage
servicer, is obligated to pay the debt.

Other parties held not entitled to the statutory
notice of a nonjudicial foreclosure sale (absent a
contractual agreement to do so) include (1) a
junior lienholder (see Hampshire v. Greeves,
143 S.W. 147, 150 (Tex. 1912); Chandler v.
Orgain, 302 8.W.2d 953, 956 (Tex. Civ. App.—
Fort Worth 1957, no writ)); (2) an owner of the
property who is not the borrower, including an
owner who purchases subject to the debt (see
Lawson v. Gibbs, 591 5.W.2d 292, 295 (Tex.
Civ. App.—Houston [14th Dist.] 1979, writ
ref’d n.r.e.)); (3) a purchaser who assumes a
secured selier’s debt in an agreement with the
seller but does not obtain the mortgagee’s
approval in violation of a due-on-sale clause
(Saravia v. Benson, 433 S.W.3d 658 (Tex.
App.—Houston [14th Dist.] 2014, no pet.));
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(4) a maker of a separate note that is cross-
defaulted and cross-collateralized with the
defaulted note (see National Commerce Bank v.
Stiehl, 866 S.W.2d 706, 708 (Tex. App.—
Houston [1st Dist.] 1993, no writ)); and (5) a
purchaser under contract for deed with the mort-
gagor (see In re Riviera, 358 B.R. 688, 693
(Bankr. S.D. Tex. 2007)). There may, however,
be good reasons for the mortgage servicer’s
counsel to serve the notice of sale on parties
without a legal or contractual right to receive the
notice, in case any such party, especially a
junior lienholder, would be motivated to pur-
chase the property at foreclosure.

Service of a foreclosure notice by certified mail
is complete when the notice is deposited in the
U.S. mail, postage prepaid, and addressed to the
debtor at the debtor’s last known address. Tex.
Prop. Code § 51.002(e); Stanley v. CitiFinancial
Mortgage Co., 121 S.W.3d 811, 81718 (Tex.
App.—Beaumont 2003, pet. denied). For prop-
erty other than a debtor’s residence, “debtor’s
last known address” means the debtor’s last
known address as shown by the records of the
mortgage servicer unless the debtor provided the
current mortgage servicer a written change of
address before the date the mortgage servicer
maiied the notice of foreclosure sale. See Tex.
Prop. Cede § 51.0001(2). A debtor is obligated
to inform the mortgage servicer in a reasonable
manner of any change of the debtor’s address.
Tex. Prop. Code § 51.0021. If properly mailed,
the fact that a debtor did not actually receive
notice does not render the notice of sale invalid.
Hausmann v. Texas Savings & Loan Ass’n, 585
S.w.2d 796, 799-800 (Tex. Civ. App.—El Paso
1979, writ ref”d n.r.e.). If not properly mailed,
actual notice may be sufficient if timely
received. See Forestier v. San Antonio Savings
Ass’n, 564 S.W.2d 160, 163 (Tex. Civ. App.—
El Paso 1978, writ ref’d n.r.e.); contra Mitchell
v. Texas Commerce Bank-Irving, 680 S.W.2d
681 (Tex. App.—Fort Worth 1984, writ ref’d
n.r.e.). If the mortgage servicer’s records indi-
cate husband and wife debtors have the same
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residence, a single letter to both spouses is suffi-
cient. Martinez v. Beasley, 616 S.W.2d 689
(Tex. Civ. App.—Corpus Christi 1981, no writ).
Scparate enclosures containing the required stat-
utory notice need not be sent to obligors having
the same address. Hausmann, 585 S.W.2d at
799-800; Forestier, 564 3 W.2d at 163.

The affidavit of a person knowledgeable of the
facts to the effect that service of notice was
completed is prima facie evidence of service.
Tex. Prop. Code § 51.002(e). This statute proba-
bly has contributed to the widespread use of and
requirement for (especially by title companies
being asked to insure title at or after foreclosure)
affidavits on various aspects of the foreclosure
posting and noticing procedures being prepared
contemporaneously (and, in some cases,
attached to the foreclosure sale deed). See form
11-5 in this manual for an affidavit of mailing of
the notice of foreclosure sale. See also 2 State
Bar of Tex., Texas Real Estate Forms Manual
§§ 28.5:6, 28.5:7, forms 28-8, 28-9 (2d ed.
2011), for forms for an affidavit of filing and
posting and an affidavit of mailing, respectively.
In Ackiey v. FDIC, 981 F. Supp. 457, 460 (S.D.
Tex. 1997), the court held that affidavits of the
mortgagee’s employee and attorney who actu-
ally mailed notice of acceleration and notice of
foreclosure sale established proof of notice
being given.

Practice Tip:  See chapter 8 for recommended
procedures to follow in mailing notices. These
procedures are useful to counter the argument
that notice was never received by the debtor.
See Hensley v. Lubbock National Bank, 561
S.W.2d 885, 891 (Tex. Civ. App.—Amarillo
1978, no writ) (sworn denial of receipt of notice
1s some evidence of non-notification of sale);
see also WTFQ, Inc. v. Braithwaite, 899 S.W.2d
709, 720 (Tex. App.—Dallas 1995, no writ).

See form 12-1 for a letter to the debtor that
advises of the maturity of the secured indebted-
ness and transmits the notice of foreclosure
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sale. See form 12-2 for a letter to the debtor that
advises the debtor that the maturity of the
secured indebtedness has been accelerated and
transmits the notice of foreclosure sale.

§124 Contents of Notice of Sale
The cases construing the relevant sections of
chapter 51 of the Texas Property Code and its
predecessor statutes tend to impose only general
descriptive requirements and have upheld
notices of sale deemed to have sufficiently
informed the public of the nature and condition
of the property so as to attract bidders. See Hui-
son v. Sadler, 501 S.W.2d 728, 732 (Tex. Civ.
App.—Tyler 1973, no writ); Stone v. Watt, §1
S.W.2d 552, 555 (Tex. Civ. App.—Eastland
1935, writ ref’d).

With the foregoing case law latitude and the
express requirements of chapter 51 of the Texas
Property Code in mind, it is recommended that
the notice of sale should, at a minimum, contain
the following: (1) a description of the security
instrument, including recording information, the
matured debt, and the property to be sotd at fore-
closure, including any personal property in
which a security interest is granted in the deed
of trust; (2) a statement that a default under the
secured debt exists; (3) a statement that the
mortgage servicer has authorized the enforce-
ment of the power of sale granted in the deed of
trust; (4) a statement of the earliest time and date
for, and the location of, the foreclosure sale; (5)
the name and street address (and signature) of
the trustee or substitute trustee; (6) a statement
that the described property will be sold by pub-
lic auction to the highest bidder for cash; (7) for
any security instrument that also constitutes a
security agreement, a statement that, under the
authority of section 9.604(a) of the Texas Busi-
ness and Commerce Code, the foreclosure sale
will cover both real property and personal prop-
erty in which a security interest is granted under
the security instrument; (8) if the security instru-
ment is being serviced by a mortgage servicer,
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disclosure of the existence of a servicing agree-
ment between the mortgagee and the mortgage
servicer, the name of the mortgagee, and either
the address of the mortgagee or the address of
the mortgage servicer if there is a servicing
agreement for the security instrument; (9) the
military rights disclosure; and (10) if the prop-
erty to be foreclosed is located in the covered
area along the Gulf Coast, an open-beach disclo-
sure.

See form 12-3 in this manual for a notice of
foreclosure sale (which is designed to be used
whether the sale is being administered by the
mortgagee or by the mortgage servicer pursuant
to a written servicing agreement with the mort-
gagee). See also 2 State Bar of Tex., Texas Real
Estate Forms Manual ch. 28, forms 28-12 (no
servicing agreement), 28-13 (servicing agree-
ment) (2d ed. 2011), for other forms for notice
of foreclosure (trustee’s) sale.

§ 12.4:1  Descriptions of Security
Instrument, Secured Debt,

and Property to Be Sold

Practice in Texas varies as to how fulsome a
description of the security instrument to be fore-
closed is advisable to be included in the notice
of sale. Some drafters of notices include not
only a description of the security instrument by
title, date, parties, and recording information,
but also a description of at least some of any
modifications thereof, recorded or not (which is
the approach contemplated in form 12-3 in this
manual). Description of the security instrument
merely by reference to the applicable recording
information has been upheld. See Miller v.
Gibraltar Savings & Building Ass'n, 132
S.W.2d 606, 608 (Tex. Civ. App.— Beaumont
1939, writ dism’d). An earlier case found that
setting forth the recording data of the deed of
trust was not mandatory if the notice otherwise
sufficiently described the lien. See Mortimer v.
Williams, 262 S.W. 123, 125 (Tex. Civ. App.—
Dallas 1924, no writ). A Houston court of
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appeals held a notice of sale sufficient because
it identified the trustee and the land, even
though the notice identified the deed of trust
with a wrong date and recording data. See Mer-
cerv. Bludworth, 715 S.W.2d 693, 700 (Tex.
App.—Houston [1st Dist.] 1986, writ ref’d
n.r.e.), disapproved on other grounds, Shumway
v. Horizon Credit Corp., 801 S.W.2d 890 (Tex.
1991).

A description of the secured debt merely by ref-
erence to the deed of trust was also upheld. See
Mortimer, 262 §.W. at 125, However, the bal-
ance of the debt need not be stated. See Goockh
v. Addison, 35 S.W. 83 (Tex. Civ. App. 1896,
writ ref’d),

The description in the notice of sale of the prop-
erty to be sold at foreclosure is legally sufficient
if it refers to records that contain information
sufficient to apprise interested parties of the
property that will be sold at foreclosure. See
Miller, 132 §.W.2d at 608 (recording data on
deed of trust held sufficient). Form 12-3 con-
templates a complete legal description of the
real property to be sold by including, in addi-
tion to recording information for the deed of
trust, a sufficient legal description of the real
property initially covered by the deed of trust
and, if any property has subsequently been
released from the deed of trust, then describing
the released property, resulting in an accurate
description of the real property to be sold at
foreclosure. The Myrad case discussed in sec-
tion 12.5 below is an important case for what is
and isn’t a sufficient description in the notice of
sale of the property to be sold, and it highlights
the importance of the attorney for the mortgage
servicer paying careful attention to including in
each notice of sale a complete and sufficient
description of the property to be sold at foreclo-
sure,

12-6
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§12.4:2  Statement of Default

After the attorney for the mortgage servicer has
verified that at least one provable default exists
under the governing loan documents (that has
not been waived by the mortgage servicer either
expressly or by course of conduct), it is advis-
able to include a statement, at least broadly, that
default exists and the foreclosure has been
authorized by the mortgage servicer as a conse-
quence of the default. See Gooch v. Addison, 35
S.W. 83 (Tex. Civ. App. 1896, writ ref’d).

§ 12.4:3 Authorization to Foreclose
After the attorney for the mortgage servicer has
verified that the mortgagee or the mortgage ser-
vicer (if different) has sufficient ownership of
the lien to be foreclosed and the indebtedness
secured thereby or has the right to administer the
foreclosure on behalf of the mortgagee, as appli-
cable, it is advisable to include in the notice of
sale a recitation of the requisite authority to
direct the foreclosure. That recitation may well
need to include a description of relevant trans-
fers of the secured indebtedness and liens secur-
ing same so that constructive notice is afforded
to those interested in confirming the requisite
authority, especially title companies called upon
to insure title to the foreclosed property.

Section 51.0001 of the Texas Property Code was
enacted in 2004 and amended in 2007 to intro-
duce much-needed definitions that enabled the
recognition and functioning of Mortgage Elec-
tronic Registration Systems, Inc., and the
exploding securitization of mortgages, both resi-
dential and nonresidential, Section 51,0001
added definitions for “book entry system,”
“debtor’s last known address,” “mortgage ser-
vicer,” “mortgagee,” “mortgagor,” “security
instrument,” “substitute trustee,” and “trustee.’
See Tex. Prop. Code § 51.0001.

4 cc
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A mortgage servicer may administer a foreclo-
sure on behalf of a mortgagee if two require-

© STATE BAR OF TEXAS




Notice of Foreclosure Sale

ments are met. First, there must be an agreement
between the mortgagee and the mortgage ser-
vicer granting the current mortgage servicer
authority to service the mortgage. Second, the
notice of sale must disclose the information
detailed in section 12.4:8 below. See Tex. Prop.
Code § 51.0025.

§12.4:4 Date, Time, and Location of

Sale

Section 51.002 of the Texas Property Code
specifies that the sale must be on the first Tues-
day of the month. See Tex. Prop. Code

§ 51.002(a). A sale not held on the first Tuesday
of the month is void. McLaren v. Jones, 33 S.W.
849, 850 (Tex. 1896); Durkay v. Madco Oil Co.,
862 S.W.2d 14, 17 (Tex. App.—Corpus Christi
1993, writ denied). But see Behrens Lofts, Ltd. v.
Martinez, W-03-CA-176 (W.D. Tex, Feb. 12,
2004), in which the federal district court held
that a foreclosure on the second Wednesday of
the month, instead of the first Tuesday, was
proper. The deed of trust encumbered a forty-
seven-unit apartment project in Waco, Texas,
and secured a loan made by a bank that was
insured by the Department of Housing and
Urban Development (HUD). After delinquency,
the loan was assigned by the bank to HUD. Even
though the deed of trust specified that the Texas
Property Code would govern foreclosure pro-
ceedings, the court held that once the loan was
assigned to HUD, the department could, in lien
of following the deed-of-trust procedures, fol-
low the procedures set out in the Multifamily
Mortgage Foreclosure Act, 12 U.S.C. §§ 3701-
3717, 24 CER. § 27.2(a); 24 C.F.R. pt. 207; see
also United States v. Victory Village, Inc., 662
F.2d 488, 497-98 (8th Cir. 1981). The sale may
be conducted on a courthouse holiday. Koehler
v. Pioneer American Insurance Co., 425 S.W.2d
889, 891 (Tex. Civ. App.—Fort Worth 1968, no
writ) (July Fourth); Stewart v. Stewart, 357
S5.W.2d 492, 493-94 (Tex. Civ. App.—
Texarkana 1962, no writ) (Labor Day).
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The notice of sale must include a statement of
the earliest time at which the sale will begin
between 10:00 A.M. and 4:00 p.M. Tex. Prop.
Code § 51.002(a), (b). The sale must begin at
the time stated in the notice or not later than
three hours after that time. Tex. Prop. Code

§ 51.002(c).

Historically, real estate foreclosure sales have
typically taken place at the county courthouse of
the county in which the real property is located.
Section 51.002(a) of the Texas Property Code
directs the commissioners court of each county
to designate the area at the county courthouse
where foreclosure sales are to take place and to
record the designation in the real property
records of the county. The sale is required to
occur in the designated area. If no area is desig-
nated by the commissioners court, the notice of
sale must designate the area at the courthouse
where the sale covered by the nofice is to take
place, and the sale must occur in that area. Tex.
Prop. Code § 51.002(a). However, a county
commissioners court may designate an area for
real estate foreclosure sales that is not at the
county courthouse if the area designated is in a
public place within reasonable proximity to the
county courthouse and is as accessible to the
public as the courthouse door. The commission-
ers court must record the designation in the real
property records of the county, and real estate
foreclosure sales in that county must be held at
that designated area if the sales are held on or
after the ninetieth day after the date the designa-
tion is recorded. See Tex. Prop. Code

§ 51.002(a), (h).

See Appendix B in this manual for designated
areas for foreclosure sales in Texas counties.

The foreclosure sale must take place in the
county in which the real property is located.
Wylie v. Hays, 263 S.W. 563, 569 (Tex. 1924). If
the real property is located in more than one
county, the sale may occur in one of the counties
designated as the place of sale in the publicly
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posted notice of foreclosure sale. Notice of the
sale must be filed and posted in all counties in
which the real property is located. Tex. Prop.
Code § 51.002(a), (b). Apparently, if the deed of
trust covers property that lies across county
boundary lines, in contiguous counties or in
noncontiguous counties, a sale of all parcels
may be held in any one of the counties. Bateman
v. Carter-Jones Drilling Co., 290 S.W.2d 366,
370 (Tex. Civ. App.—Texarkana 1956, writ
ref’d n.r.e.) (where multiple noncontiguous
tracts in Gregg and Rusk counties, which are
contiguous counties, sale of land in different
county from that in which land located upheld,
even though land not contiguous to tract in
county of sale) (interpreting language of 1915
version of foreclosure statute, Tex. Rev. Civ.
Stat. art. 3759); Dall v. Lindsey, 237 S.W.2d
1006, 1009-1010 (Tex. Civ. App.—Amarillo
1951, writ ref’d n.r.e.) (where land in Hale
County and Lubbock County, which are contig-
uous counties, sale in Lubbock County upheld,
although deed of trust designated Hale County
as place of sale); Lewis v. Dainwood, 130
S.W.2d 456, 457 (Tex. Civ. App.—San Antonio
1939, writ ref’d) (where part of land in Nueces
County and part in Jim Wells County, which are
contiguous counties, sale in either county autho-
rized).

Name and Street Address of
Trustee; Signature of Trustee

§ 12.4:5

Section 51.0075 of the Texas Property Code
requires that a notice of sale contain the street
address and name of the trustee. Tex. Prop. Code
§ 51.0075(e).

Chapter 51 of the Texas Property Code does not
expressly require the notice of foreclosure to be
executed by the trustee or acknowledged, but
execution of the notice is and has been for years
the norm in Texas. For a thought-provoking dis-
cussion about electronic filing of notices of sale
and the suggestion that electronic filing may be
more acceptable to county clerks in Texas if
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trustees quit signing notices of sale, see G.
Tommy Bastian, Texas Foreclosures: Myths
and Realities, in Advanced Real Estate Law
Course, 2011, State Bar of Texas (2011).

§12.4:6 Sale at Auction for Cash

Even though the foreclosing lienholder is enti-
tled at common law and almost certainly
expressly under the deed of trust to, as purchaser
at foreclosure, apply the purchase price as a
credit against its secured debt (see Thomason v.
Pacific Mutual Life Insurance Co. of California,
74 5.W.2d 162 (Tex. Civ. App.—El Paso 1934,
writ ref’d)), the lienholder and its counsel may
wish to apprise interested bidders through the
publicly posted notice of sale of the auction
nature of the sale (in accordance with section
51.002(a) of the Texas Property Code) and that
the property is being sold for cash (in accor-
dance with the deed of trust being foreclosed).
Although chapter 51 of the Texas Property Code
does not require that a foreclosure sale be for
cash, most Texas deeds of trust require that the
sale be to the “highest bidder for cash.” This
contractual requirement has been upheld. See
Kirkman v. Amarillo Savings Ass’n, 483 S.W.2d
302, 308-09 (Tex. Civ. App.—Amarillo 1972,
writ ref’d n.r.e.). In any event, the foreclosure
sale purchase price is due and payable without
delay on acceptance of the bid or within such
reasonable additional time as may be agreed
upon by the purchaser and the trustee if the pur-
chaser makes such request for additional time.
Tex. Prop. Code § 51.0075(f).

§ 12.4:7  Sale of Real and Personal

Property

If the deed of trust includes a security agreement
for personal property, the real property foreclo-
sure sale can include the personal property in
which a security interest is granted in the deed
of trust, See Tex. Bus. & Com. Code § 9.604(a).
If personal property is sold in connection with
the foreclosure sale of real property, the com-
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mercially reasonable standard of chapter 9 of the
Texas Business and Commerce Code does not
govemn the sale. Huddleston v. Texas Commerce
Bank-Dallas, 756 S.W.2d 343 (Tex. App.—
Dallas 1988, writ denied).

§12.4:8 Servicing Agreement;
Information about Mortgage

Servicer

If the foreclosure is being administered by a
mortgage servicer, section 51.0025 of the Texas
Property Code requires that the notice of sale
disclose (1) that the mortgage servicer is repre-
senting a mortgagee under a servicing agree-
ment, (2) the name of the mortgagee, and (3) the
address of the mortgagee or the address of the
mortgage servicer if there is an agreement grant-
ing the mortgage servicer the authority to ser-
vice the mortgage. Tex. Prop. Code

§ 51.0025(2).

§12.4:9  Statutory Notice of

Servicemember Rights

All foreclosure notices served on a debtor under
Texas Property Code section 51,002 must
include a military rights disclosure that is sub-
stantially similar to the promulgated language
found in subsection (i). Tex. Prop. Code

§ 51.002(i). Note that the 2011 legislature
enacted two slightly different versions of sub-
section (i), one effective September 1, 2011 (this
version requires that the notice include the name
and address of the sender of the notice and that
the military rights disclosure be printed in bold-
face or underlined type) and the other effective
January 1, 2012. See Tex. Prop. Code

§ 51.002(i). Note that the prescribed notice is
included in each of forms 12-1 through 12-3 in
this manual,

§ 12.4:10  Open-Beach Disclosure

An open-beach disclosure must be included if
the interest in real property to be foreclosed is
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located seaward of the Gulf Intracoastal Water-
way to its southernmost point and then seaward
of the longitudinal line also known as 97
degrees, 12, 19" that runs southerly to the inter-
national boundary from the intersection of the
centerline of the Gulf Intracoastal Waterway
and the Brownsville Ship Channel. This disclo-
sure is required in all executory contracts for
conveyance. Tex. Nat. Res. Code § 61.025. The
Texas attorney general opined that this notice
requirement is applicable to foreclosure sales
and requires the trustee to give the statutory
notice to third-party purchasers and to
mortgagee-purchasers. Tex. Att’y Gen. Op. No.
JM-834 (1987). This disclosure should be
included in the publicly posted notice of foreclo-
sure sale, in the foreclosure sale deed, and in a
separate written statement, the receipt of which
is acknowledged by each bidder at the foreclo-
sure sale before bidding.

§ 12.5 Immaterial Errors in Notice
Certain errors in notices of foreclosure sale have
been held to be immaterial. See RTC v. Summers
& Miller Gleneagles Joint Venture, 791 F. Supp.
653 (N.D. Tex. 1992) (transposition in notice of
foreclosure sale of “save and except” clauses as
to two mortgaged properties being foreclosed
not defect sufficient to set aside foreclosure sale
if no evidence introduced that bidding chilled or
bidders misled other than evidence that less than
fair market value of property bid at sale and no
evidence offered causally connecting defect and
bid); Maupin v. Chaney, 163 S,W.2d 380 (Tex.
1942) (error in data of deed incorporated by ref-
erence in describing property being sold found
to be immaterial, as false part of reference could
be rejected and effect given to remainder); Alkas
v. United Savings Ass 'n of Texas, 672 S W.2d
852 (Tex. App.—Corpus Christi 1984, writ
ref’d n.r.e.) (court reformed deed of trust,
notices of foreclosure sale, and foreclosure sale
deed to add 2.1467-acre tract erroneously omit-
ted from deed of trust but contained in prior
deed of trust renewed by deed of trust being

12-9
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foreclosed); Diversified Developers, Inc. v.
Texas First Mortgage REIT, 592 S.W.2d 43
(Tex. Civ. App.—Beaumont 1979, writ ref’d
n.r.e.) (notice of foreclosure sale including pre-
viously released land with property still avail-
able to be foreclosed held to be insufficient to
set sale aside because trustee explained that
released tract not included in sale, and nobody
misled as result); Hutson v. Sadler, 501 S.W.2d
728 (Tex. Civ. App.—Tyler 1973, no writ)
(error in mortgagee’s name found to be immate-
rial); Wilson v. Armstrong, 236 S.W. 755 (Tex.
Civ. App.—Beaumont 1921, no writ) (error in
date of notice of sale found to be immaterial).

Underinclusion of Property in Notice: In
Myrad Properties, Inc. v. LaSalle Bank N.A.,
300 S.W.3d 746 (Tex. 2009), the notice of sub-
stitute trustee’s sale omitted one of two apart-
ment complexes in its definition of the real
property secured by the deed of trust. At the
sale, the trustee read aloud the description of
only one of the complexes and subsequently
executed and recorded a foreclosure sale deed
for only one of the complexes. The court of
appeals found that the notice provided adequate
notice of sale of both complexes and that the
foreclosure sale foreclosed the mortgagee’s lien
on both complexes. Myrad, 252 S.W.3d 605
(Tex. App.—Austin 2008). The court of appeals
based its holding in part on the fact that the
notice of foreclosure sale included a statement
that the mortgagee could proceed against both
real and personal property described in the deed
of trust:

The Deed of Trust may encumber
both real and personal property.
Notice is hereby given of Holder’s
election to proceed against and sell
both the real property and any per-
sonal property described in the Deed
of Trust in accordance with the
Holder’s rights and remedies under
the Deed of Trust and Section 9.604
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of the Texas Business and Commerce
Code.

Myrad, 252 S.W.3d at 616 (emphasis added).
The court of appeals noted that the notice of
foreclosure sale did not fail to provide any
notice that both complexes would be sold but,
rather, contained an internal inconsistency
regarding what property would be sold. Myrad,
252 S.W3d at 617.

The supreme court reversed and rendered the
holding of the court of appeals. First, the
suptreme court held that a correction deed that
purports “to convey additional, separate proper-
ties not described in the original deed” is void as
a matter of law, as a correction deed is appropri-
ate in only limited circumstances to correct
defects and imperfections in the original deed.
Myrad, 300 S.W.3d at 750-51. The supreme
court went on, however, to equitably rescind the
original trustee’s deed for mutual mistake of the
trustee and the mortgagee (but not of the bor-
rower). While the supreme court based this
rescission on the borrower’s failure to present
contrary evidence in the lower courts, the
supreme court also noted “[w]e are not blind to
the equities of this dispute[,]” and indeed the
effect of the court’s decision in voiding the cor-
rection deed and rescinding the original trustee’s
deed was to restore the status quo ante foreclo-
sure and allow the lender to reforeclose on the
deed of trust. Myrad, 300 5. W.3d at 752-53.

Prior Texas courts have not regarded inconsis-
tencies in foreclosure sale property descriptions
necessarily fatal. See Mercer v. Bludworth, 715
S.W.2d 693 (Tex. App.—Houston [1st Dist.]
1986, writ ref’d n.r.e.), disapproved on other
grounds, Shumway v. Horizon Credit Corp., 801
S.W.2d 890 (Tex. 1991). Mercer involved a
notice of sale that “identified a different date of
the deed of trust and an incorrect recording ref-
erence” but included a correct metes-and-
bounds description of the property and also cor-
rectly named the trustee. The court stated that
“[a]nyone interested in bidding at the sale could
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readily have contacted the trustee to clear up any
confusion that may have been created by the
notice.” Mercer, 715 S.W.2d at 700.

In reaction to the court of appeals and supreme
court decisions in the Myrad case, the 2011 leg-
islature passed Senate Bill 1496, which added
Texas Property Code sections 5.027 through
5.031 concerning correction deeds. See Acts
2011, 82d Leg., R.S., ch. 194, § 1 (S.B. 1496),
eff. Sept. 1, 2011. New section 5.027(b)
expressly provides:

© STATE BAR OF TEXAS
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A correction instrument may not cor-
rect an ambiguity or error in a
recorded original instrument of con-
veyance to transfer real property or
an interest in real property not origi-
nally conveyed in the instrument of
conveyance for purposes of a sale of
real property under a power of sale
under Chapter 51 unless the convey-
ance otherwise complies with all
requirements of Chapter 51.

Tex. Prop. Code § 5.027(b).
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Additional Resources

Bastian, G. Tommy. “Texas Foreclosures: Myths
and Realities.” In Advanced Real Estate
Law Course, 2011, Austin: State Bar of
Texas, 2011.
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Form 12-3

Note: When preparing this form, the attorney should carefully review Tex. Prop. Code §§ 51.0001,
51.0025, and 51.0075 and Tex. Bus. & Com. Code §§ 3.203 and 3.301 to ensure any reference to a pet-
son accurately describes the role the person holds or performs in the context of a foreclosure proceed-
ing, e.g., references to “noteholder,” “beneficiary,” “owner,” “lender,” “obligor of the debt,”
“mortgagor,” “mortgagee,” or “mortgage servicer” as appropriate.

I L

Notice of Foreclosure Sale

[Date]

[Exact title of deed of trust] (“Deed of Trust™):

Dated: [date]

Grantor: [name of grantor]

Trustee: [name of trustee]

Lender: [name of lender]

Recorded in: [recording data] of the real property records of [county]

County, Texas [include if applicable: being in renewal and
extension of [exact title of deed of trust] recorded in

[recording data] of the real property records of [county]

County, Texas|
Legal Description: {legal description of property]
Secures: [exact title of promissory note] (“Note”) in the original

principal amount of $[amount], executed by [name of bor-

rower] (“Borrower”) and payable to the order of Lender

© STATE BAR OF TEXAS 12-3-1
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[include if applicable: and all other indebtedness of Bor-

rower to Lender]

Include the following if applicable.

Modifications
and Renewals: [describe most recent document(s) known to preparer,

using exact title(s)] (as used herein, the terms “Note” and
“Deed of Trust” mean the Note and Deed of Trust as so

modified, renewed, and/or extended)

And/Or

[Original] Property: The real property, improvements, and personal property
described in and mortgaged in the Deed of Trust, including
the real property described in the attached Exhibit A, and

all rights and appurtenances thereto

And/Or

Released Property: The real property described in the attached Exhibit B
[which should include a description of any UCC coliateral

previously released by the filing of a UCC-3]

And/Or

Property: The Original Property, save and except the Released Prop-
erty

And/Or

Assignment: The Note and the liens and security interests of the Deed of
Trust were transferred and assigned to [name of benefi-

ciary] (“Beneficiary”) by an instrument dated [date],

12-3-2 © STATE BAR OF TEXAS
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Guaranty:

[Substitute] Trustee:

[Substitute] Trustee’s
Address:

Mortgage Servicer:

Mortgage Servicer’s
Address:

Foreclosure Sale:

Date:

Time;:

Place;

©) STATE BAR OF TEXAS
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recorded in [recording data] of the real property records of

[county] County, Texas

And/Cr

The Note [and all other indebtedness of Borrower to
Lender| is guaranteed by a [exact title of guaranty] dated
[date], and executed by [name of guarantor] in favor of

Lender

And/Or

[name of (substitute) trustee]

[address]

And/Or

[name of mortgage servicer]

[address]

Continue with the following.

Tuesday, [date]

The sale of the Property will be held between the hours of
10:00 A.M. and 4:00 p.M. local time; the earliest time at
which the Foreclosure Sale will begin is [specify earliest

time] and not later than three hours thereafter.

[describe by street address, city, county, and any other rel-

evant information as designated by the commissioners

12-3-3
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court for sales of property under Tex. Prop. Code § 51.002
in that county; if no area has been designated by the com-
missioners court, then designate by street address, city,
county, and any other relevant information where the Fore-

closure Sale is to take place]

Terms of Sale: The Foreclosure Sale will be conducted as a public auction
and the Property will be sold to the highest bidder for cash,
except that [Lender/Beneficiary]’s bid may be by credit
against the indebtedness secured by the lien of the Deed of

Trust.

Default has occurred in the payment of the Note and in the performance of the obliga-
tions of the Deed of Trust. Because of that default, [Lender/Beneficiary], the owner and

holder of the Note, has requested [Substitute] Trustee to sell the Property.

The Deed of Trust may encumber both real and personal property. Formal notice is
hereby given of [Lender/Beneficiary]’s election to proceed against and sell both the real prop-
erty and any personal property described in the Deed of Trust in accordance with [Lender/
Beneficiary]’s rights and remedies under the Deed of Trust and section 9.604(a) of the Texas

Business and Commerce Code.

Include the following if applicable.

Mortgage Servicer is representing [Lender/Beneficiary] in connection with the loan
evidenced by the Note and secured by the Deed of Trust under a servicing agreement with

[Lender/Beneficiary]. The address of Mortgage Servicer is set forth above.

Continue with the foliowing.

12-3-4 s © STATE BAR OF TEXAS
(1/16)




Notice of Foreclosure Sale Form 12-3

Therefore, notice is given that on and at the Date, Time, and Place for the Foreclosure
Sale described above, [Substitute] Trustee will sell the Property in accordance with the Terms

of Sale described above, the Deed of Trust, and applicable Texas law.

If [Lender/Beneficiary] passes the Foreclosure Sale, notice of the date of any resched-
uled foreclosure sale will be reposted and refiled in accordance with the posting and filing

requirements of the Deed of Trust and the Texas Property Code.

The Foreclosure Sale will be made expressly subject to any title matters set forth in the
Deed of Trust, but prospective bidders are reminded that by law the Foreclosure Sale will nec-
essarily be made subject to all prior matters of record affecting the Property, if any, to the
extent that they remain in force and effect and have not been subordinated to the Deed of
Trust. For the avoidance of doubt, the Foreclosure Sale will not cover any part of the Property
that has been released of public record from the lien and/or security interest of the Deed of
Trust by [Lender/Beneficiary]. Prospective bidders are strongly urged to examine the applica-

ble property records to determine the nature and extent of such matters, if any.

Pursuant to section 51.009 of the Texas Property Code, the Property will be sold “AS
IS,” without any expressed or implied warranties, except as to the warranties (if any)
provided for under the Deed of Trust. Prospective bidders are advised to conduct an inde-

pendent investigation of the nature and physical condition of the Property.

Pursuant to section 51.0075(a) of the Texas Property Code, [Substitute] Trustee
reserves the right to set further reasonable conditions for conducting the Foreclosure Sale.
Any such further conditions shall be announced before bidding is opened for the first sale of

the day held by [Substitute] Trustee.

As required by Tex. Prop. Code § 51.002(i), include lan-
guage substantially similar to the following that is conspic-
uously printed in bold-faced or underlined type.

© STATE BAR OF TEXAS 12-3-5
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Assert and protect your rights as a member of the armed forces of the United
States. If you are or your spouse is serving on active military duty, including active mili-
“tary duty as a member of the Texas National Guard or the National Guard of another
state or as a member of a reserve component of the armed forces of the United States,
please send written notice of the active duty military service to the sender of this notice

immediately.

Include the following if appointing a
substitute trustee in this notice.

THIS INSTRUMENT APPOINTS THE SUBSTITUTE TRUSTEE(S) IDENTI-
FIED TO SELL THE PROPERTY DESCRIBED IN THE SECURITY INSTRUMENT
IDENTIFIED IN THIS NOTICE OF SALE. THE PERSON SIGNING THIS NOTICE
IS THE ATTORNEY OR AUTHORIZED AGENT OF THE MORTGAGEE OR
MORTGAGE SERVICER.

[Name]
[Attorney/Authorized agent] for
[mortgagee/mortgage servicer)

Add signature for (substitute) trustee and acknowl-
edgment, if desired. Attach exhibits.
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Bid Evaluation

that a purchaser taking “subject to” a prior note
and lien could recover damages against the
defaulting prior note maker. In Newsom v.
Starkey, 541 S.W.2d 468 (Tex. Civ. App.—
Dallas 1976, writ ref’d n.r.¢.), a wraparound
note maker recovered against the wraparound
noteholder for failing to pay the underlying note
payments as was provided for in the wraparound
deed of trust.

§ 13.6:3  How Much Can Mortgagee

Bid?

The Texas Supreme Court in Summers v. Con-
solidated Capital Special Trust, 783 S.W.2d
580, 583 (Tex. 1989), rev'd, 737 SW.2d 327
(Tex. App.—Houston [14th Dist.] 1987),
adopted the “outstanding balance™ approach to
computing the wraparound note balance at fore-
closure. Under this method, the unpaid balance
of the entire amount of principal of the wrap-
around note, including the principal of the
wrapped debt and accrued interest, is owed at
the foreclosure sale. The amount bid for the
property at the sale, less any sale expenses, is
credited to the outstanding balance of the wrap-
around note. If the bid exceeds the balance, a
surplus results. If the unpaid balance exceeds the
bid, a deficiency exists. The court chose this
method over the “true debt” approach followed
by the court of appeals and many lawyers. The
supreme court said that the court of appeals’
approach would enable a debtor to obtain a
windfall profit, escape any deficiency obliga-
tion, and leave the wraparound note payee still
liable on the wrapped debt. The court of appeals
determined that a foreclosure sale bid by the
wraparound mortgagee on a wraparound note
resulted in a surplus bid to be paid to the mort-
gagor rather than a deficiency liability against
the mortgagor.

Summers involved the foreclosure of a fifth-lien
wraparound deed of trust securing a wraparound
note payable to English Village Apartments (the
“wrap seller”). The wraparound note had a prin-
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cipal balance of $6,206,952. Four prior liens
were included in the wraparound note. The first
three lien notes totaled $3,017,581, and the
fourth lien had a balance due of $976,685. The
equity financed by the wrap seller totaled
$2,212,686. The fourth-lien debt had been accel-
crated and was due at the time of the wrap-
around foreclosure sale. Out of the foreclosure
sale’s proceeds, the trustee paid the fourth lien
of $976,685 and applied the difference of
$1,773,315 to the wraparound equity, leaving a
deficit of $439,371.

The positions of the parties are stated below:

Financing
$3,017,581 First through third liens
976,685 Fourth lien
12,212,686  Fifth-lien wrap-financed
“equity”
$6,206,952 Wraparound note

Debtor’s Position
$2,750,000 Bid

2212686  Wrap equity
$ 537,314  Surplus

Wrap Seller’s Position
$2,750,000  Bid

= 976,685 Fourth lien

$1,773,315

—2.212.686 Wrap equity
($ 439,371)  Deficit

The trial court granted summary judgment in
favor of the wrap seller on the wraparound deed
of trust and denied the debtor’s motion for sum-
mary judgment. The court of appeals reversed
and rendered judgment in favor of the debtor.
The court of appeals stated that the law is well
established that “foreclosure of a junior lien nor-
mally has no effect on the rights of senior inter-
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est holders, even if the interests are in default.”
Consolidated Capital Special Trust v. Summers,
137 8.W.2d at 331 (citing United States v. Sage,
566 F.2d 1114 (9th Cir. 1977)). Absent language
to the contrary in the instrument foreclosed, pre-
existing interests remain unaffected. The court
held that the wraparound deed of trust did not
authorize the trustee to apply the foreclosure
sale proceeds to the underlying debt, even
though it was past due. Apparently, the court did
not consider the underlying debt portion of the
wraparound note to be debt secured by the wrap-
around deed of trust.

The Texas Supreme Court reversed the court of
appeals, stating the following:

In adopting the “true debt” approach,
the court of appeals confused the pur-
chaser’s personal liability on the
seller’s prior notes with the pur-
chaser’s obligation to pay for the
property pursuant to the express
terms of its own agreement. It is true
that [the debtor] did not agree to
assume liability for the balance of the
underlying four prior mortgages.
That is, they did not become guaran-
tors of that debt, additional makers
on those notes, or undertake any
other obligation which would render
them legally liable to the holders of
those earlier obligations. . . . But this
reservation in no way affects [the
debtor’s] obligation to [the wrap
seller} for the entire amount of the
fifth note.

Summers, 783 S.W.2d at 582. The supreme

court also created an implied covenant “requir-
ing the trustee to apply the proceeds first to the
satisfaction of pre-existing debt before making
any distribution to the mortgagor” unless there

was an express agreement otherwise. Summers,
783 S.W.2d at 583.
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If the wraparound mortgagee is considering or is
forced to bid more than its “true principal,” in
light of the holding in Summers, it will have to
be prepared to pay cash to the underlying lien-
holder rather than entering a credit bid against
the balance owing on the wrap note. This raises
an interesting but unresolved issue as to what
happens if the underlying note does not permit
prepayment.

The Summers opinion was followed by Beach v.
RTC, 821 S.W.2d 241, 243 (Tex. App—
Houston [ 1st Dist.] 1991, no writ), in which the
court rejected the borrower’s argument that
because the foreclosing mortgagee applied no
part of the bid proceeds on the wraparound fore-
closure to payment of the underlying note, the
“true debt” approach should have been used
rather than the “outstanding balance” method.
See Janet L. Hunter, Note, Texas Adopts the
“Quistanding Balance” Method of Calculating
the Deficiency or Surplus After Foreclosure of a
Wraparound Deed of Trust: Summers v. Con-
solidated Capital Special Trust, 783 S.W.2d 580
(Tex. 1989), 21 Tex. Tech. L. Rev. 873 (1990).

§13.6:4  Does Bid at Foreclosure of
Underlying Debt Affect
Amount Owed on

Wraparound Secured Debt?

In Lee v. O’Leary, the court of appeals held that
the bid price at the foreclosure of an underlying
and wrapped lien was immaterial in determining
the balance owed on the wraparound secured
debt. Lee v. O'Leary, 742 S.W.2d 28 (Tex.
App.—Amarillo 1987), rev'd sub nom. Lee v.
Key West Towers, Inc., 783 S.W.2d 586 (Tex.
1989). The case involved an apartment project
that had been sold and successively resold with
each subsequent seller taking back a wrap-
around note. Key West executed a wraparound
note for $1,125,000 payable to the Lees (the Lee
note). The Lee note wrapped and included the
balance owed by the Lees to the O’Learys on a
$1,150,000 note (the O’Leary note). Key West
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sure sale deed for recording with the county
clerk will need to be made with the trustee. See
sections 14.10:3 and 14.10:5 regarding warran-
ties of title acquired at foreclosure, form 4-7 for
a letter requesting a title search, and form 4-10
for a letter requesting a search of UCC records.

Recent Construction Activities; If there has
been recent construction activity at the mort-
gaged property, there is a rigk that an unpaid
original contractor may be able to assert a supe-
rior right to remove “readily removable” fix-
tures from the mortgaged property. In
calculating their foreclosure sale bids, bidders
will need to take into account the loss in market
value of the mortgaged property if there are sub-
ordinate mechanic’s liens that have preferential
rights to remove readily removable fixtures. See
GCI GE LLC v. Stewart Title Guaranty Co., 290
S.W.3d 287 (Tex. App.—Houston [1st Dist. ]
2009, no pet.). See sections 4.8 and 4.9 for a dis-
cussion of mechanic’s liens.

Tenants and Parties in Possession: The
mortgaged property may be occupied at the time
of the foreclosure sale by tenants under written
or oral leases. However, a bidder may not have
access to the leases. If possible, leases should be
reviewed and tenants should be interviewed to
determine whether any tenants have rights that
survive the foreclosure sale. Creditors of tenants
may have security interests in removable,
tenant-installed fixtures that have priority under
Texas Business and Commerce Code section
9.334(d)—(g) over the mortgagee’s lien. See sec-
tions 15.9:1 and 15.9:4 for a discussion of ten-
ants and their rights in the premises following
foreclosure; sections 10.2:6, 15.9, and 15.9:2
concerning eviction; and section 10.9 concern-
ing trespass to try title,

§ 13.10:3 Bidding

See form 13-2 in this manual for a bid calcula-
tion worksheet.

©3 STATE BAR OF TEXAS
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Property Taxes: In determining its maximum
bid, a bidder will need to factor in as a reduction
to market value the amount of delinquent prop-
erty taxes, including interest and penalties, as
well as property taxes accrued on the mortgaged
property for the current year. See chapter 24
regarding ad valorem tax liens, form 4-8 for a
preforeclosure checklist, and form 4-9 for a let-
ter to the taxing jurisdiction.

Prior Liens: If the lien being foreclosed is
subordinate to other deed-of-trust liens, then the
status of these other liens should be investigated
and determined prior to bidding at the foreclo-
sure sale. The bidder will need to determine how
much equity it believes exists above the balance
owing on all prior liens. It will need to deter-
mine whether it may continue making payments
on the prior lien loans or will be placed in the
position of being forced to pay off one or more
of these liens. See sections 3.4:3 and 4.11 for a
discussion of junior liens.

Attendance: The nonmortgagee bidder
should contact the trustee and determine the
time of sale and who will be conducting the sale.
In situations where a number of foreclosure
sales will be conducted by many trustees at the
same location and time, the nonmortgagee bid-
der should make arrangements to meet the
trustee in advance of the sale. Also, the non-
mortgagee bidder should confirm with the
trustee as to whether a substitute trustee will be
appointed to conduct the sale. See form 14-2
announcing reasonable terms for a foreclosure
sale,

Method of Bid Payment: Many sales are now
being conducted with a trustee-imposed require-

- ment that the successful bidder produce a

cashier’s check or a series of cashier’s checks
totaling the bid price. A nonmortgagee bidder
will need to confirm with the trustee the allow-
able time and means of payment that will be
imposed. If the sale is being conducted on a
banking holiday, understanding the bid payment
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process in advance of the sale is critical. See
section 14.4:3 regarding the terms of the fore-
closure sale.

§ 13.10:4  Operations

Utilities and Telephone Numbers:
Establishment of service as of foreclosure sale
and continuation of telephone numbers for site
management should be arranged by the bidder
with the utilities prior to the foreclosure sale.
See section 15.8 for a discussion of utility ser-
vice.

Access and Security: In advance of its bid,
both the mortgagee and nonmortgagee bidder
will need to plan the steps it will take on becom-
ing the owner of the mortgaged property to gain
immediate access to the mortgaged property and
to institute new means of securing the property,
such as guard/security services, fire alarm ser-
vices, change of locks, reissuance of keys, and
change of alarm codes. If personal property is
located in the mortgaged property, ownership
and third-party lien claims will need to be inves-
tigated and responsibility for removal, security,
or storage of personal property determined.

Tenants and Tenants’ Deposits:  I[f tenants of
the former owner are in occupancy of the mort-
gaged property after the foreclosure sale, the
bidder will need to advise each of these persons
as to whether their leases have been terminated
by the foreclosure or whether continued occu-
pancy will be permitted and on what terms. (See
sections 15.9:1 and 15.9:4 concerning the rights
of certain residential tenants to remain on the
property following foreclosure.) As to termi-
nated tenancies that will not be permitted to con-
tinue under new leases, instructions as to
removal of such tenants’ personal property,
removal or nonremoval of fixtures, and return of
the premises to good condition will need to be
issued. See also sections 15.9,15.9:1, and 15.9:4
for a discussion of tenants; section 4.15 regard-
ing security deposits; sections 10.9 and 15.9 for
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a discussion of eviction and trespass to try title;
form 15-5 for a letter to a tenant accepting lease;
and form 15-6 for a letter to a tenant at suffer-
ance.

Insurance: Both the mortgagee and nonmort-
gagee bidder will reed to have its insurance pro-
gram in place to take effect immediately upon
its acquisition of title to the mortgaged property.
If the property is vacant or unoccupied, then this
condition will be a factor in arranging proper
insurance coverage. If the premises are occupied
by tenants, insurance obligations by tenants to
the new owner and by the new owner to the ten-
ants will need to be established, effective as of
acquisition of title at the foreclosure sale.

Management: As with security, a clear under-
standing as to how the property will be man-
aged, commencing at the moment of acquisition
of title at the foreclosure sale, is important,

§13.11 Foreclosure Sale of Property

Subject to Oil or Gas Lease

The Eighty-fourth Texas Legislature adopted
House Bill 2207, which addresses the effect of a
foreclosure of a deed-of-trust lien on an oil or
gas lease executed and recorded before a fore-
closure sale. See Acts 2015, 84th Leg., R.S,, ch.
461, § 1 (H.B. 2207), eff. Jan. 1, 2016 (adding
Tex. Prop. Code ch. 66). Section 66.001(b) pro-
vides that, notwithstanding any other law, an oil
or gas lease covering real property subject to a
security instrument that has been foreclosed
remains in effect after the foreclosure sale if the
oil or gas lease has not terminated or expired on
its own terms and was executed and recorded in
the real property records of the county before
the foreclosure sale. Section 66.001(b) further
provides that an interest of the mortgagor or the
mortgagor’s assigns in the oil or gas lease,
including a right to receive royalties or other
payments that become due and payable after the
date of the foreclosure, passes to the purchaser
of the foreclosed property to the extent that the
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security instrument under which the real prop-
erty was foreclosed had priority over the interest
in the oil or gas lease of the mortgagor or the
mortgagor’s assigns. Tex. Prop. Code

§ 66.001(b).

Section 66.001(c) provides that, notwithstand-
ing subsection (b), if real property that includes
the mineral interest in hydrocarbons together
with the surface overlying such mineral interest
is subject to both an oil or gas lease and security
instrument and the security interest is fore-
closed, the foreclosure sale terminates and extin-
guishes any right granted under the oil or gas
lease for the lessee to use the surface of the real
property to the extent that the security instru-
ment under which the real property was fore-
closed had priority over the rights of the lessee

©) STATE BAR OF TEXAS
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under the oil or gas lease. Tex. Prop. Code
§ 66.001(c).

Section 66.001(d) provides that an agreement,
including a subordination agreement, between a
lessee of an oil or gas lease and a mortgagee of
real property or the lessee of an oil or gas lease
and the purchaser of foreclosed real property
controls over any conflicting provision of this
section. Section 66.001(d) further prohibits an
agreement between a mortgagor and mortgagee
from modifying the application of this section
unless the affected lessee agrees to the modifica-
tion, Tex. Prop. Code § 66.001(d).

Section 66.001(e) provides that this section does
not apply to a security instrument that does not
attach to a mineral interest in hydrocarbons in
the mortgaged real property. Tex. Prop. Code

§ 66.001(e).
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Additional Resources
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. “Sign of the Times: Foreclosures and
Workouts.” In Residential Real Estate
Construction Law, 2008. Austin: State Bar
of Texas, 2008,

. “Top Ten Insurance Tips for Mortgage

Lending.” In Mortgage Lending Institute,

2011. Austin: University of Texas School

of Law, 2011.

Hunter, Janet L. “Texas Adopts the ‘Outstand-
ing Balance’ Method of Calculating the
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Chapter 14

Conducting the Sale

§ 14.1 Presale Considerations

The Eighty-fourth Texas Legislature adopted
House Bill 2066, authorizing rescission of a
nonjudicial foreclosure sale under certain condi-
tions and procedures. See Acts 2015, 84th Leg.,
R.S., ch. 551, § 1 (H.B. 2066), eff. Sept. 1, 2015
(adding Tex. Prop. Code § 51.016). This provi-
sion applies to only residential foreclosures.
Tex. Prop. Code § 51.016(a). Time is of the
essence in completing a rescission because it
must be accomplished within fifteen days after

the sale. See Tex. Prop. Code § 51.016(b). How-

ever, the parties may agree to other means of
rescinding a foreclosure sale. See Tex. Prop.
Code § 51.016(m).

Six conditions must be met before rescinding a
sale. See Tex. Prop. Code § 51.016(b). The pro-
cedures for giving notice of rescission are pre-
cise, and section 51.016(c) must be carefully
followed to ensure the rescission process is con-
ducted properly. See Tex. Prop. Code

§ 51.016(c).

If a third-party purchaser acquired the property
at the foreclosure sale, the mortgagee must re-
turn the bid amount to the purchaser within five
days of rescission, and if any excess proceeds
were distributed to the obligor of the debt, the
obligor must return the excess proceeds to the
trustee. See Tex. Prop. Code § 51.016(d). The
statute does not, however, stipulate a period
within which the obligor must return excess pro-
ceeds to the trustee.

Once the notice procedures for rescission are
accomplished under section 51.016(¢) and the
bid amount returned, the mortgagee, trustee, or
substitute trustee must file an affidavit in the

€ STATE BAR OF TEXAS

real property records, which serves as prima
facie evidence that the purchase price has been
returned. See Tex. Prop. Code § 51.016(f), (g).

The original loan agreement between the obligor
of the note and the mortgagee is restored if a
rescission has been completed, and a court is
prohibited from awarding specific performance
to a third-party purchaser. See Tex. Prop. Code
§ 51.016(h), (k).

Immediately before conducting the sale, the
trustee must verify that the loan has not been
brought current, late payments have not been
accepted, reinstatement has not been granted,
and forbearance promises have not been made
by the lender and that all or a part of the mort-
gaged property has not been released from the
lien of the deed of trust. In several instances
mortgaged property has been sold at foreclosure
and bought by a good-faith purchaser for value
after the lender orally reinstated the loan or
promised not to foreclose. See Diversified, Inc.
v. Gibraltar Savings Ass’'n, 762 8. W.2d 620, 623
(Tex. App.—Houston [14th Dist.] 1988, writ
denied) (holding that purchaser at void foreclo-
sure sale may have cause of action against mort-
gagee under Texas Deceptive Trade Practices—
Consumer Protection Act (DTPA)); Diversified,
Inc. v. Walker, 702 S.W.2d 717, 723 (Tex.
App.—Houston [1st Dist.] 1985, writ ref’d
n.r.e.). The portions of the Diversified cases that
involved causes of action brought under the
DTPA are no longer applicable because of
Texas Property Code section 51.009, which pro-
vides that a foreclosure sale purchaser is not a
consumer and the purchaser acquires the prop-
erty “as is” at the purchaser’s own risk and with-
out any express or implied warranties. See Tex.
Prop. Code § 51.009.

14-1
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§14.2 Place and Time of Sale

Section 51.002 of the Texas Property Code sets
forth certain minimum requirements for the sale.
See section 12.4 in this manual for a discussion
of those requirements that must be set out in the
notice. Under Texas law, a sale not held on the
first Tuesday of the month is void. McLaren v.
Jones, 33 S.W. 849, 850 (Tex. 1896); Durkay v.
Madco Oil Co., 862 S.W.2d 14, 17 (Tex. App.—
Corpus Christi 1993, writ denied). However,
federal law purports to override state law on this
point if the loan comes into the possession of
federal agencies under the Multifamily Mort-
gage Foreclosure Act. See 12 U.S.C. §§ 3701
3717. See section 12.4:4 for further discussion
of this federal preemption.

§ 14.2:1 Place of Sale

Section 51.002(a) of the Texas Property Code
directs the commissioners court of each county
to designate the area at the county courthouse or
a public place within reasonable proximity to
the county courthouse where foreclosure sales
will be held and to record the designation in the
real property records of the county. Tex. Prop.
Code § 51.002(a). However, should the com-
missioners court change the designated foreclo-
sure sale location, a notice describing the new
location must be recorded in the real property
records for ninety days before the new location
becomes effective. Tex. Prop. Code § 51.002¢h).
See section 12.4:4 and Appendix B in this man-
ual for a list of designated places for foreclosure
sales in Texas counties. Unfortunately, some
designations are not drafted with as much clarity
as trustees might like. The trustee should check
before the sale for local interpretations of and
last-minute changes in designations.

§ 14.2:2 Time of Sale

The auction must be held between the hours of
10:00 AM and 4:00 p.M. Tex. Prop. Code
§ 51.002(a). These hours of sale refer to what-
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ever time—central standard or daylight sav-
ing—is in effect. McFarlane v. Whitney, 134
S.W.2d 1047, 1051-52 (Tex. 1940). Section
51.002(b) requires that the notice of sale must
include a statement of the earliest time at which
the sale will occur. Tex. Prop. Code § 51.002(b).
Additionally, the sale must begin no later than
three hours after the earliest time. Tex. Prop.
Code § 51.002(c); see Bering v. Republic Bank,
581 5.W.2d 806, 808 (Tex. Civ. App.—Corpus
Christi 1979, writ ref’d n.r.e.) (holding that
trustee has no obligation to delay sale until 3:00
P.M. to afford mortgagor time to tender secured
debt). However, the mortgagor must be afforded
the full time promised by the mortgagee to rein-
state the loan. See Tarter v. Metropolitan Sav-
ings & Loan Ass’'n, 744 S.W.2d 926, 928 (Tex.
1988) (mortgagor awarded damages under
Texas Deceptive Trade Practices—Consumer
Protection Act for mortgagee’s failure to honor
its commitment not to foreclose if mortgagor
was able to reinstate before sale; mortgagee sold
secured debt and lien to second lienholder
before sale, and second lienholder foreclosed).

§ 143 Person Conducting Sale

A sale by a person other than the designated
trustee or the properly appointed substitute
trustee is void. Sullivan v. Hardin, 102 S.W.2d
1110, 1113 (Tex. Civ. App.—Amarillo 1937, no
writ). The sale will not be invalid solely because
the trustee is also the holder of the secured
indebtedness or because the trustee has some
direct or indirect interest in the outcome of the
sale. See Tarrant Savings Ass 'n v. Lucky Homes,
Inc., 390 S.W.2d 473, 476 (Tex. 1965); Valley
International Properties v. Ray, 586 S.W.2d
898, 902 (Tex. Civ. App.—Corpus Christi 1979,
no writ). A trustee, however, may not purchase
the property for his own personal benefit absent
express authorization in the deed of trust. For
example, the trustee may not purchase the prop-
erty through his spouse or a corporation con-
trolled or dominated by the trustee. See Southern
Trust & Morigage Co. v. Daniel, 184 S W.2d
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465, 46667 (Tex. 1944); Casa Monte Co. v.
Ward, 342 S.W.2d 812, 813 (Tex. Civ. App.—
Austin 1961, no writ).

§ 144 Manner of Sale

Texas Property Code section 51.002 refers to the
sale as a “public sale at auction.” See Tex. Prop.
Code § 51.002(a). The predecessor statute
referred to the sale as being at “public venue.”

The fundamental rule concerning the manner of
sale is that the mortgagee must not take affirma-
tive steps to adversely affect the sales price at
foreclosure. Pentad Joint Venture v. First
National Bank of La Grange, 797 S W.2d 92, 96
(Tex. App.—Austin 1990, writ denied). Con-
versely, the mortgagee is under no duty to take
affirmative action beyond that required by stat-
ute or deed of trust to ensure a “fair” sale. Pen-
tad, 797 S.W.2d at 96. Unlike a personal
property foreclosure under the Uniform Com-
mercial Code, a real property foreclosure under
a deed of trust need not be “commercially rea-
sonable,” and the failure to conduct a commer-
cially reasonable foreclosure sale of real
property is not actionable. Huddleston v. Texas
Commerce Bank-Dallas, 756 S.W.2d 343, 346
(Tex. App.—Dallas 1988, writ denied). “[A]
mortgagee owes but one duty to the mortgagor,
to conduct the sale properiy.” RTC v. Westridge
Court Joint Venture, 815 S.W.2d 327, 332 (Tex.
App.—Houston [1st Dist.] 1991, writ denied).

The same principle is applicable to the trustee.
The trustee does not owe a fiduciary duty or a
duty of good faith and fair dealing to the bor-
rower. Tex. Prop. Code § 51.0074(b)(2); see
also FDIC v. Myers, 955 F.2d 348, 350 (5th Cir.
1992) (citing University Savings Ass'n v.
Springwoods Shopping Center, 644 8. W.2d 705
(Tex. 1923); English v. Fischer, 660 S.W.2d 521
(Tex. 1983); and FDIC v. Coleman, 795 S.W.2d
706 (Tex. 1990)). Accordingly, the lack of effort
by the trustee to obtain fair market value is not
grounds for relief in an action for a deficiency
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judgment, and the trustee is obligated only to
comply with the terms of the deed of trust.
Mpyers, 955 F.2d at 350,

§ 14.4:1  Language at Sale

Texas Property Code section 51.002 does not
detail what the trustee must say at the auction.
However, a trustee may set reasonable condi-
tions for conducting the public sale if the condi-
tions are announced before bidding is opened
for the first sale of the day conducted by the
trustee or substitute trustee. Tex. Prop. Code

§ 51.0075(a). Tt is recommended that a trustee
prepare and read a script before the first sale the
trustee conducts that day that describes how typ-
ical foreclosure-related issues will be handled,
for example, bankruptcy, receivership, reinstate-
ment, and excess proceeds. To avoid complaints
that the trustee is chilling the bidding, the trustee
should speak loudly enough to be heard at a rea-
sonable distance. Usually the trustee reads a
copy of the public notice and opens the auction
for bids. See form 14-1 in this manual for a form
employing a local agent to act as a bidder, form
14-2 for a foreclosure sale transcript for the
trustee to use in conducting the sale, form 14-3
for an attendance registration form, and form
13-2 for a bid calculation worksheet. A tran-
script is useful to ensure that proper procedures
are followed in case there are muitiple bidders
or the sale is questioned at a later date. Some
trustees have court reporters record the proceed-
ing or have it tape-recorded or videotaped. Pre-
serving the precise language and manner of the
sale may have adverse consequences, however,
if the foreclosure is contested and the record
reveals irregularities.

§ 14.4:2 Open-Beach Disclosures

The Open Beach Act provides that purchasers of
property located seaward of the Gulf Intra-
coastal Waterway must be given and acknowl-
edge receipt of a statutorily prescribed notice.
Tex. Nat. Res. Code § 61.025. The Texas attor-
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ney general has opined that this notice require-
ment is applicable to foreclosure sales. Tex.
Att’y Gen. Op. No. IM-834 (1987). See the dis-
cussion at section 12.4:10 in this manual.

§ 14.4:3 Terms of Sale

To Highest Bidder for Cash: Although sec-
tion 51.002 of the Texas Property Code does not
provide that the sale be for cash, most deeds of
trust require that the sale be to the “highest bid-
der for cash.” This contractual requirement has
been upheld. See Kirkman v. Amarillo Savings
Ass’'n, 483 SW.2d 302, 30809 (Tex. Civ.
App.—Amarillo 1972, writ ref’d n.r.¢.). Pursu-
ant to Code section 51.0075(f), the purchase
price for a foreclosure sale is “due and payable
without delay on acceptance of the bid or within
such reasonable time as may be agreed upon by
the purchaser and trustee.” Tex. Prop. Code

§ 51.0075(f). It should be noted that the statute
that concerns time of payment for a foreclosure
sale bid was amended in 2007 and 2009 and
now controls over older cases on the issue.

A prospective bidder must be prepared to tender
cash at the sale if cash is required by the deed of
trust and the trustee. The trustee is not required
to accept a credit bid but may extend credit to
sclected buyers. Valley International Properties
v. Ray, 586 S.W.2d 898, 901 (Tex. Civ. App.—
Corpus Christi 1979, no writ); French v. May,
484 S.W.2d 420, 425 (Tex. Civ. App.—Corpus
Christi 1972, writ ref’d n.r.¢.). Absent a contrac-
tual requirement for cash, cashier’s checks are
acceptable. Wertz v. Richardson Heights Bank &
Trust, 495 S W.2d 572, 574 (Tex. 1973); Hum-
ble National Bank v. DCF, Inc., 933 S.W.2d 224,
237-38 (Tex. App.—Houston [14th Dist.] 1996,
writ demied).

Reasonable Conditions: A trustee or substi-
tute trustee may set reasonable conditions for
conducting the public sale if the conditions are
announced before bidding is opened for the first
sale of the day held by the trustee or substitute
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trustee. See Tex. Prop. Code § 51.0075(a). An
example of conditions contractually accepted by
the mortgagor is the following:

At any time during the bidding, the
Trustee may require a bidding party
{A} to disclose its full name, state and
city of residence, occupation, and
specific business office location, and
the name and address of the principal
the bidding party is representing (if
applicable), and (B) to demonstrate
reasonable evidence of the bidding
party’s financial ability (or, if appli-
cable, the financial ability of the prin-
cipal of such bidding party), as a
condition to the bidding party sub-
mitting bids at the foreclosure sale. If
any such bidding party (the “Ques-
tioned Bidder”) declines to comply
with the Trustee’s requirement in this
regard, or if such Questioned Bidder
does respond but the Trustee, in
Trustee’s sole and absolute discre-
tion, deems the information or the
evidence of the financial ability of
the Questioned Bidder (or, if applica-
ble, the principal of such bidding
party) to be inadequate, then the
Trustee may continue the bidding
with reservation; and in such event
(1) the Trustee shall be authorized to
caution the Questioned Bidder con-
ceming the legal obligations to be
incurred in submitting bids, and (2) if
the Questioned Bidder is not the
highest bidder at the sale, or if having
been the highest bidder the Ques-
tioned Bidder fails to deliver the cash
purchase price payment promptly to
the Trustee, all bids by the Ques-
tioned Bidder shall be null and void.
The Trustee may, in Trustee’s sole
and absolute discretion, determine
that a credit bid may be in the best
interest of Grantor and Beneficiary,

€ STATE BAR OF TEXAS




Conducting the Sale

and elect to sell the Mortgaged Prop-
erty for credit or for a combination of
cash and credit; provided, however,
that the Trustee shall have no obliga-
tion to accept any bid except an all
cash bid. In the event the Trustee
requires a cash bid and cash is not
delivered within a reasonable time
after conclusion of the bidding pro-
cess, as specified by the Trustee, but
in no event later than 3:45 p.M. local
time on the day of sale, then said con-
tingent sale shall be null and void, the
bidding process may be recom-
menced, and any subsequent bids or
sale shall be made as if no prior bids
were made or accepted.

John M. Nolan & Edward A. Peterson, Texas
Annotated Deed of Trust 8283, attachment to
“Annotated” Document Series 111-262, in
Advanced Real Estate Law Course, State Bar of
Texas, Austin (2007). Note that these conditions
permit a bidder to deliver payment within a rea-
sonable time after its bid, but in no event later
than 3:45 P.M. An issue may exist about whether
the mortgagor and mortgagee may agree to this
condition because, as noted below, Texas Prop-
erty Code section 51.0075(f) was amended in
2007 to provide that the purchase price is pay-
able immediately on acceptance of the bid, and
then again in 2009 to provide that the purchase
price “is due and payable without delay on
acceptance of the bid or within such reasonable
time as may be agreed upon by the purchaser
and the trustee.” Tex. Prop. Code § 51.0075(f).

Time to Produce Cash: In 2007, the legisla-
ture passed Tex. Prop. Code § 51.0075(f), which
provides that the purchase price is payable
immediately on acceptance of the bid by the
trustee or substitute trustee. In 2009, section
51.0075(f) was again amended to state that the
purchase price was payable “without delay on
acceptance of the bid or within such reasonable
time as may be agreed upon by the purchaser
and trustee.” Under the 2007 version of the stat-
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ute, “immediately” meant “without interval of
time, without delay, straightway, or without any
delay or lapse of time.” BACAM 2001-1 San
Felipe Road Ltd, Partnership v. Trafalgar Hold-
ings 1, Ltd., 218 S, W.3d 137, 146 (Tex. App.—
Houston [14th Dist.] 2007, pet. denied) (quoting
Black’s Law Dictionary 750 (6th ed. 1990)).
This addition to the foreclosure statute raises the
issue of whether the sale may be adjourned to
permit the bidder a reasonable time to deliver
the successful bid amount. The public policy
against chilling bidding and for maximizing the
foreclosure bid price, the practical challenge of
carrying a large amount of cash or even cash in
the exact amount of the winning bid, and the
public policy reflected in section 51.0075(a)
support construing “acceptance of the bid” in
section 51.0075(f) as permitting the trustee to
follow the process set out in the Texas Anno-
tated Deed of Trust of adjourning the sale to
allow a reasonable time to produce cash. In
Kirkman, the trustee’s sale was recessed from
11:15 AM. to 2:00 P.M. to permit the bidder to
produce cash for his bid. The court upheld the
validity of a sale to the second-highest bidder
(which happened to be the creditor), because the
highest bidder failed to produce his cash bid
within the reasonable time set by the trustee.
Kirkman, 483 8.W.2d at 308. At the time the
original sale was recessed, the creditor and the
high bidder were the only two bidders present.
In First Texas Service Corp. v. McDonald, 762
S.W.2d 935 (Tex. App.—Fort Worth 1988, writ
denied), overruled on other grounds, Kitchen v.
Frusher, 181 §.W.3d 467 (Tex. App.—Fort
Worth 2005, no pet.), the court upheld the jury’s
findings that the trustee failed to wait a reason-
able time for the highest bidder to produce cash
and that the bidder did produce cash within a
reasonable time. In that case, the trustee told the
bidder that he would remain at the courthouse to
accept the bid for “approximately forty-five
minutes.” The court held that such an agreement
was not governed by the statute of frauds.
McDonald, 762 S.W.2d at 941; see also Tex.
Bus. & Com. Code § 26.01.
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The court approved the following definition of
“reasonable time™:

“Reasonable time” means such time
that a person of reasonable prudence
and diligence would have needed
under all the circumstances to per-
form the act contemplated; you are
further instructed that the foreclosure
sale had to be concluded sometime
between 10:00 A.M. and 4:00 P.M. on
the date in question.

MeDonald, 762 S.W.2d at 939 (quoting trial
court’s definition).

At an execution sale of property by the sheriff,
Tex. R. Civ. P. 653 provides: “When the terms of
the sale shali not be complied with by the bidder
the levying officer shall proceed to sell the same
property again on the same day, if there be suffi-
cient time; but if not, he shall readvertise and
sell the same as in the first instance.”

In execution sales, a successful bidder who fails
to comply with the terms of the sale is liable for
a penalty of 20 percent of the value of the prop-
erty plus costs and all loss sustained if the sec-
ond sale brings less. Tex. R. Civ. P. 652.

Postponements: The sale may be postponed
for numerous reasons, usually by reposting the
mortgaged property by the deadline for the next
available sale. See form 14-4 in this manual for
a notice of reposted foreclosure sale. Repeated
postponements should be avoided. If a sale is
repeatedly posted and rescheduled, the borrower
or mortgagor may be lulled into believing the
sale will not be held. A consumer could argue
that repeated postings indicate the mortgagee is
using the posting process to harass the consumer
into paying the debt. The trustee’s failure to
announce the postponement might be seen as
evidence of chilling the bidding, particularly if a
potential bidder had come to the sale or the sale
had been postponed repeatedly. In Charter
National Bank—Houstonv. Stevens, 781 S W.2d
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368 (Tex. App.—Houston | 14th Dist.] 1989,
writ denied), a bank officer’s behavior was
found to have chilled the bidding. The property
had been posted for sale and the sale canceled
three times. When the property was posted a
fourth time, a potential bidder contacted the
bank. The bank officer promised to call the
potential bidder if the sale was to be held. The
bank officer did not call, the sale was held, and
the potential bidder did not attend. The mort-
gagor recovered the difference between the
amount of the unpaid indebtedness and the fair
market value of the property. The court held that
the mortgagor need not prove that irregularities
resulted in a grossly inadequate price because
the facts showed bid chilling rather than techni-
cal irregularities and the suit was for damages
rather than rescission. Stevens, 781 S.W.2d at
374-75.

The safest practice is for the trustee to appear at
the appointed time and announce the postpone-
ment of the sale, inquire whether anyone is pres-
ent who desires to bid on the mortgaged
property, take the names of everyone who is
interested in bidding, write “postponed until fur-
ther notice” on the posted and filed notices, and
then again follow the noticing procedure. Sce
form 14-5 for a notice of postponement of fore-
closure sale.

§ 14.4:4  Recessing Sale

All bidders at the sale must be given notice of
the time at which the sale will reconvene if the
highest bidder does not produce cash within the
time permitted by the trustee. Mifchell v. Texas
Commerce Bank-Irving, 680 S.W.2d 681, 683
(Tex. App.—Fort Worth 1984, writ ref’d n.r.e.).
If the highest bidder does not produce the cash,
the failure of the trustee to have notified all bid-
ders of the time of the reconvened sale necessi-
tates reposting the mortgaged property for a sale
in a later month. Intertex, Inc. v. Cowden, 728
S.W.2d 813, 81718 (Tex. App.—Houston [1st
Dist.] 1986, writ ref’d n.r.e.); Clearman v. Gra-
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ham, 4 S W.2d 581, 582-83 (Tex. Civ. App.—
Austin 1928, writ dism’d). See form 14-6 in this
manual for a notice of recess of foreclosure sale
to be posted on the notice board and filed with
the county clerk.

§ 145 Mortgagee as Bidder

The mortgagee may bid at the sale and apply the
amount of the bid as a credit to the secured debt
owed the mortgagee without producing cash at
the sale. See Thomason v. Pacific Mutual Life
Insurance Co. of California, 74 S W.2d 162,
164 (Tex. Civ. App.—El Paso 1934, writ ref*d).
The mortgagee may bid even if the mortgagee is
the trustee conducting the sale, as long as no
fraud or unfairess is involved. Tarrant Savings
Ass’'nv. Lucky Homes, Inc., 390 S.W.2d 473,
476 (Tex. 1965). The mortgagee may also bid
through an agent. Valley International Proper-
ties v. Ray, 586 S.W.2d 898, 902 (Tex. Civ.,
App.—Corpus Christi 1979, no writ).

§ 14.6 Chilling Bidding

The mortgagee and the trustee are obligated not
to discourage bidding by acts or statements
made before or during the sale. However, the
mortgagee’s failure to disclose to the mortgagor
that the mortgagee intends to bid less than the
fair market value of the collateral at the foreclo-
sure sale is not a defect or irregularity that
would invalidate a sale. Pentad Joint Venture v.
First National Bank of La Grange, 797 8.W.2d
92, 96-97 (Tex. App.—Austin 1990, writ
denied); see also Biddle v. National Old Line
Insurance Co., 513 S.W.2d 135, 138 (Tex. Civ.
App.—Dallas 1974, writref’d n.r.e.); Beaman v.
Bell, 352 S.W.2d 923, 924 (Tex. Civ. App.—
San Antonio 1961, writ ref’d n.r.e.) (holding
that sale “was not void but voidable at most™).

The type of conduct a court will hold to be chill-
ing is not predictable. Conflicting communica-
tions with the mortgagor about whether or at
what time a scheduled foreclosure sale will be
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held can be the basis for chilling the bidding by
encouraging the mortgagor not to attend. See
Gainesville Oil & Gas Co. v. Farm Credit Bank
of Texas, 847 S.W.2d 655, 660-61 (Tex. App.—
Texarkana 1993, no writ). However, the mort-
gagee is under no duty to take affirmative action
beyond that required by statute or deed of trust
to ensure a “fair” sale. Pentad, 797 S.W.2d at
96. The foreclosure of real property under a
deed of trust does not have to be a “commer-
cially reasonable” sale, and failure to conduct a
commercially reasonable foreclosure is not
actionable. Pentad, 797 S.W.2d at 97; see also
Huddleston v. Texas Commerce Bank—Dallas,
756 S.W.2d 343, 347 (Tex. App.—Dallas 1988,
writ denied). An endorser’s discussion with the
mortgagee o repurchase the property before the
foreclosure sale was held not to have chilled
bids in Teas v. Republic National Bank, 460
S.W.2d 233, 243 (Tex. Civ. App.—Dallas 1970,
writ ref’d n.r.e.). A bank officer’s failure to call
a potential bidder as promised was found to
have chilled the bid in Charter National Bank—
Housion v. Stevens, 781 S.W.2d 368 (Tex.
App.—Houston [14th Dist.] 1989, writ denied).
The court also held that the mortgagor did not
need to prove that the sale resulted in a grossly
inadequate price, because the issue was bid
chilling, not technical irregularities, and the suit
was for damages rather than rescission. Stevens,
781 8.W.2d at 374-75. In Flato Bros. v. Builders
Loan Co., 457 S.W.2d 154 (Tex. Civ. App.—
Dallas 1970, no writ), the court held that a mort-
gagee’s bid resulting in a deficiency, contrary to
the mortgagee’s promise to enter a full credit
bid, was not grounds to set the sale aside as there
was no fraudulent intent by the mortgagee. Flato
Bros., 457 S.W.2d at 157. One court has inter-
preted a sale during the noon hour as possible
evidence of a fraudulent conspiracy to chill bid-
ding and set aside the sale. See Reisenberg v.
Hankins, 258 S.W. 904, 909 (Tex. Civ. App.—
Amarillo 1924, writ dism’d w.0.j.). The follow-
ing actions were held not to constitute “chilling
the bidding” in First State Bank v. Keilman, 851
S.W.2d 914 (Tex. App.—Austin 1993, writ
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denied): “advertising” the time, place, and terms
of sale only by following the posting require-
ments of Texas Property Code section 51.002
without further placing ads in the local newspa-
per; the trustee’s refusal to wait for an unspeci-
fied period of time to allow the mortgagor to go
to the newspaper to see if the sale was adver-
tised; and including in the posted notice UCC-
type disclaimers as to merchantability, fitness
for purpose, and quality even though these dis-
claimers were not contained in the deed of trust.
Keilman, 851 S.W.2d at 922-24.

In Myrad Properties, Inc. v. LaSalle Bank N.A.,
252 S.W.3d 605 (Tex. App.—Austin 2008,
reversed and rendered) (also discussed in sec-
tion 14.11:3 in this manual), the notice of substi-
tute trustee’s sale omitted one of two apartment
complexes in its definition of the real property
secured by the deed of trust. At the sale, the
trustee read aloud the description of only one of
the complexes and subsequently executed and
recorded a foreclosure sale deed for only one of
the complexes. The court noted that the notice of
foreclosure sale did not fail to provide any
notice that both complexes would be sold but,
rather, contained an internal inconsistency
regarding what property would be sold. Myrad,
252 S.W.3d at 617. The court noted that this
type of inconsistency might be a basis under
which the mortgagor could prove that bidding
had been chilled. Myrad, 252 S.W.3d at 617-18.
The court noted that such internal inconsistency
might confuse or deter prospective bidders but
found that the mortgagor did not offer any evi-
dence that the bidding had been chilled. Myrad,
252 8.W.3d at 618. The court held that the mere
fact that no one showed up at the sale was not
evidence that bidding had been chilled. Myrad,
252 S.W.3d at 618-19. Myrad had the burden of
proving that (1) the price received at the sale
was grossly inadequate and (2) such inadequacy
was caused by the complained-of irregularity.
Myrad, 252 S.W.3d at 618. The court cited the
following authority in support of this conclu-
sion: RTC v. Summers & Miller Gleneagles
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Joint Venture, 791 F. Supp. 653, 654-55 (N.D.
Tex. 1992) (challenge to validity of foreclosure
sale wherein notice of foreclosure erroneously
transposed legal descriptions of two to-be-
foreclosed properties in manner that resulted in
“an offer of more land for sale than was actually
the case as to one tract, and an offer of less land
for sale than was actually the case as to the other
tract”); Diversified Developers, Inc. v. Texas
First Mortgage REIT, 592 S.W.2d 43, 4546
(Tex. Civ. App.—Beaumont 1979, writ ref’d
n.r.e.} (upholding directed verdict against claim
to invalidate foreclosure sale on basis that previ-
ously released property erroneously included in
foreclosure notice; finding no evidence that
erroneous property description caused grossly
inadequate price or that any prospective bidder
was prevented or deterred from bidding at
trustee’s sale). As a result of the Myrad case
opinion, the legislature amended Texas Property
Code sections 5.028 and 5.030 to tighten the
rules for the correction of conveyance instru-
ments. See the discussion of this at section 14.11
below.

§ 14.6:1 Conspiracy against Junior

Lienholders

A senior lienholder is not permitted to conspire
with the mortgagor against a junior lienholder to
prevent the junior lienholder from discovering
the time of sale or to conduct the sale at an
unusual time to stifle and prevent bidding. See
Chandler v. Orgain, 302 S.W.2d 953, 956 (Tex.
Civ. App.—Fort Worth 1957, no writ).

§ 14.6:2 Mortgagor’s Attempts to

Secure Refinancing or Sale

The mortgagee is not required to postpone the
foreclosure sale if the mortgagor is in negotia-
tions with another lender to refinance the debt.
Sparkman v. McWhirter, 263 S.W.2d 832, 837
(Tex, Civ. App.—Dallas 1933, writ ref’d). The
mortgagee’s sending notice of the foreclosure
sale to prospects that were negotiating to pur-

© STATE BAR OF TEXAS




Conducting the Sale

chase the property from the mortgagor and
advertising the sale in the newspaper—a means
not specified in the deed of trust for advertising
the sale—did not constitute tortious interference
with the contract. Allied Capital Corp. v. Cra-
vens, 67 S.W.3d 486, 491-92 (Tex. App.—
Corpus Christi 2002, no pet.).

§14.7 Sale in Parcels or as Whole
Most deeds of trust contain an express provision
directing the trustee to sell “all of the property as
an entirety or in such parcels as the Trustee act-
ing may elect.” State Bar of Tex., Legal Form
Manual for Real Estate Transactions 7C (1976).
The current Texas Real Estate Forms Manual’s
form states that the trustee shall “sell and con-
vey all or part of the Property ‘AS IS.” ” 1 State
Bar of Tex., Texas Real Estate Forms Manual
ch. 22, form 22-1 (2d ed. 2011).

The court in Bellah v. First National Bank of
Hereford, 474 S.W.2d 785 (Tex. Civ. App.—
Eastland 1971, writ ref’d n.r.e.), upheld a sale of
the property as an entirety and not in parcels. At
the sale the trustee stated that he was ready to
sell in parcels if that was desired, but no request
was made to conduct the sale in that manner.
The court found no evidence of any damage
caused by selling as a whole rather than in par-
cels, Bellah, 474 S.W.2d at 788; see also Hunt v.
Jefferson Savings & Loan Ass’n, 756 S.W.2d
762,764 (Tex. App.—Dallas 1988, writ denied)
(involved five contemporaneous deeds of trust
resulting in five separate foreclosure sales).

In another case involving a challenge to a judi-
cially directed execution sale, the Texas
Supreme Court found that the sale of the prop-
erty as a whole, as opposed to in parcels, was
wrongful because the fair market value of each
of the parcels was in excess of the foreclosed
debt. Stanglin v. Keda Development Corp., 713
5.W.2d 94 (Tex. 1986). The court stated: It is
reasonable to infer that any of the tracts, if sold
separately or in combination with one other
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tract, would have satisfied the judgment. This is
some evidence that the bulk sale caused or con-
tributed to cause the grossly inadequate consid-
eration.” Stangiin, 713 S.W.2d at 95.

The Texas Supreme Court addressed the propri-
ety of entering a single bid on a foreclosure sale
held as a single sale on a multiple-parcel shop-
ping center in Provident National Assurance Co.
v. Stephens, 910 S.W.2d 926 (Tex. 1995). See
section 17.7:1 in this manual for a detailed dis-
cussion of that case.

§ 14.8 Consideration Received at

Sale

The issue of whether the bid at the foreclosure
sale is adequate arises in a postforeclosure
attack on the sale as wrongful, as a fraudulent
transfer, or as a defense to a deficiency suit
brought by the mortgagee. See chapter 13 in this
manual for a general discussion of a bid strategy
and evaluation,

§14.8:1  Adequate Consideration

The long-standing rule in Texas on real property
foreclosure sales is that mere inadequacy of con-
sideration bid at the foreclosure sale is not
enough to render a foreclosure sale wrongful if
the sale is otherwise legal and proper. American
Savings & Loan Ass’n of Houston v. Musick,
531 S.W.2d 581, 587 (Tex. 1975); see also
NCNB Texas National Bank v. Johnson, 11 F.3d
1260, 1267 (5th Cir. 1994); Savers Federal Sav-
ings & Loan Ass’'n v. Reetz, 888 F.2d 1497,
1507-08 n.14 (5th Cir. 1989); Greater South-
west Office Park, Ltd. v. Texas Commerce Bank
N.A., 786 S.W.2d 386, 390 (Tex. App.—Hous-
ton [1st Dist.] 1990, writ denied). Before the
enactment of Texas Property Code section
51.003, if the foreclosure sale was properly con-
ducted and without irregularity, the traditional
rule was that the mortgagee was entitled to a
deficiency judgment against the borrower in an
amount equal to the difference between the net
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proceeds realized from the winning bid at the
foreclosure sale and the amount of the unpaid
indebtedness without regard to the fair market
value of the mortgaged property. Tarrant Sav-
ings Ass’nv. Lucky Homes, Inc., 390 S.W.2d
473, 475 (Tex. 1965). But if an irregularity
existed in the sale that contributed to a grossly
inadequate highest bid and the mortgaged prop-
erty was sold to a third party, the mortgagor was
entitled to have the reasonable market value of
the mortgaged property, rather than the foreclo-
sure sale price, credited to the secured debt, Tar-
rant Savings Ass’n, 390 S.W.2d at 475,

Since the enactment of Property Code section
51.003, if real property is sold at a foreclosure
sale for less than the unpaid balance of the
indebtedness secured by the real property,
resulting in a deficiency, an action may be
brought to recover the deficiency within two
years of the foreclosure sale. Any person against
whom recovery is sought may request a determi-
nation of the fair market value of the real prop-
erty as of the date of the foreclosure sale. The
deficiency will be the difference between the
fair market value and the amount of the unpaid
indebtedness. If no party requests a determina-
tion of fair market value or if no competent evi-
dence of fair market value is introduced, the sale
price at the foreclosure sale will be used to com-
pute the deficiency. See Tex. Prop. Code

§ 51.003(a)—{(c). See also section 20.4 in this
manual.

§ 14.8:2  Grossly Inadequate
Consideration Coupled with

Irregularity

Texas courts have sustained attacks on foreclo-
sure sales in which an irregularity in the sale has
been found to contribute to a grossly inadequate
consideration being bid.

“Grossly inadequate consideration” has been
defined as “a consideration so far short of the
real value of the property as to shock a correct
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mind, and thereby raise a presumption that fraud
attended the purchase.” Richardson v. Kent, 47
S.W.2d 420, 425 (Tex. Civ. App.—Dallas 1932,
no writ). However, “[g]ross inadequacy of con-
sideration alone is not . . . sufficient to set aside
a Trustee’s Sale.” Crow v. Davis, 435 S.W.2d
176, 178 (Tex. Civ. App.-—Waco 1968, writ
ref’d nr.e.). The courts found that an irregular-
ity contributed to grossly inadequate consider-
ation being bid at the sale in the following cases:
Gainesville Oil & Gas Co. v. Farm Credit Bank
of Texas, 847 5.W.2d 655, 661 (Tex. App.—
Texarkana 1993, no writ) (misrepresentation by
lender’s officer that oil and gas lease would not
be included in sale); Jinkins v. Chambers, 622
S.W.2d 614, 617 (Tex. App.—Tyler 1981, no
writ) (mortgagee accepted late payments just
before scheduled foreclosure sale, thereby giv-
Ing false impression that sale would not go for-
ward); Collum v. DeLoughter, 535 S.W.2d 390,
392-93 (Tex. Civ. App.—Texarkana 1976, writ
ref’d n.r.e.) (lot and block number inverted in
notice of sale, notice sent by regular mail only,
and debtor not allowed to designate order of sale
of multiple tracts); Crow v. Heath, 516 S.W.2d
225,228 (Tex. Civ. App.—Corpus Christi 1974,
writ ref’d n.r.e.) (failure to give notice of inten-
tion to accelerate); Davis, 435 S.W.2d at 176
(bid price .007 percent of value, deed of trust
had erroneous property description, and mort-
gagors did not have notice of sale); and Gandy v.
Cameron State Bank, 2 S.W.2d 971, 973 (Tex.,
Civ. App.—Austin 1927, writ ref*d) (bid price
20 percent of fair market value coupled with
attempted simuitaneous judicial and nonjudicial
foreclosure sales).

The courts declined to set aside the foreclosure
sale in the following cases: American Savings &
Loan Ass 'n of Houston v. Musick, 531 SSW.2d
581, 58788 (Tex. 1975) (irregularities in
appointment of substitute trustee, alterations in
deed of trust and note, lack of personal notice,
and conflict of interest of party); Tarrant Sav-
ings Ass'nv. Lucky Homes, Inc., 390 S.W.2d
473, 476 (Tex. 1965) (employee of mortgagee
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as purchaser at sale); Terra XXI, Ltd. v. Harmon,
279 S.W.3d 781, 788 (Tex. App.—Amarillo
2007, pet. denied) (no evidence presented to
demonstrate that irregularity in property
description caused or contributed to lower bid,
fewer bids, or grossly inadequate price; in addi-
tion to sales price of $20,000, property was sold
encumbered by superior liens of more than $3
million while property had fair market value of
$5.7 million); First State Bank v. Keilman, 851
5.W.2d 914, 922-24 (Tex. App.—Austin 1993,
writ denied) (failure to advertise in newspaper
as required by deed of trust, but posted notice as
required by Property Code; failure to include
property’s street address in notice; failure to
wait for mortgagor to attend sale); Diversified
Developers, Inc. v. Texas First Mortgage REIT,
592 S.W.2d 43, 44-45 (Tex. Civ. App.—Beau-
mont 1979, writ ref’d n.r.e.) (notice erroneously
listed property previously released in addition to
sale property, but trustee explained error at time
of sale); Bering v. Republic Bank, 581 S.W.2d
806, 808 (Tex. Civ. App.—Corpus Christi 1979,
writ ref’d n.r.e.) (trustee refused to delay sale
several hours at mortgagor’s request for it to
obtain funds to bid at sale); Forestier v. San
Antonio Savings Ass'n, 564 S W.2d 160, 163
(Tex. Civ. App.—El Paso 1978, writref’d n.r.e.)
(failure to give notice of sale); Purnell v. Follett,
555 8.W.2d 761, 764—66 (Tex. Civ. App.—
Houston [14th Dist.] 1977, no writ) (failure to
give notice of acceleration); Koehler v. Pioneer
American Insurance Co., 425 S.W.2d 889, 891—
92 (Tex. Civ. App.—Fort Worth 1968, no writ)
(irregularities in posting and conflict of interest
of trustee); Sparkman v. McWhirter, 263 S.W.2d
832, 837-38 (Tex. Civ. App.—Dallas 1953, writ
ref”d) (failure to record power of attorney from
substitute trustee to attorney-in-fact and pending
negotiations for renewal of indebtedness); and
Richardson, 47 S.W.2d at 425 (sales price of
more than 50 percent of property value is not
grossly inadequate as matter of law).

The issues of whether an irregularity existed, a
grossly inadequate consideration was paid, and
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the irregularity and the grossly inadequate bid
were causally connected are fact issues. There-
fore, little comfort can be afforded a successful
bidder at a foreclosure sale if an irregularity
existed and a dispute in value arises. See FLR
Corp. v. Blodgett, 541 S.W.2d 209, 215 (Tex.
Civ. App.—El Paso 1976, writ ref’d n.r.¢.).

§ 14.8:3  Bids Less Than “Reasonably
Equivalent Value” and

Review of Bankruptcy

If'a mortgagor files a petition in bankruptcy,
section 548 of the Bankruptcy Reform Act per-
mits a foreclosure sale to be set aside as a fraud-
ulent transfer of the mortgagor’s property if the
mortgagor received less than a “reasonably
equivalent value.” 11 U.S.C. § 548(a)(1)}(B)(1).

The United States Supreme Court in BFP v,
RTC, 511 U.S. 531 (1994), overturned the long-
standing 70-percent-of-fair-market-value guide-
line announced in the Fifth Circuit in Durrett v.
Washington National Insurance Co., 621 F.2d
201, 203-04 (5th Cir. 1980). The Supreme
Court held that “reasonably equivalent value” at
a foreclosure sale, for purposes of section 548,
means “the price in fact received at the foreclo-
sure sale, so long as all the requirements of the
State’s foreclosure laws have been complied
with.” BFP, 511 U.S. at 545. See section 13.3:1
in this manual for further discussion of BFP v,
RTC.

§ 14.8:4 Texas Fraudulent

Conveyance Statute

The Texas Uniform Fraudulent Transfer Act
(codified at Tex. Bus. & Com. Code §§ 24.001—
.013) provides a safe harbor concerning regu-
larly conducted, noncollusive foreclosure sales
under deeds of trust. The statute provides that—

a person gives a reasonably equiva-
lent value if the person acquires an
interest of the debtor in an asset pur-
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suant to a regularly conducted, non-
collusive foreclosure sale or
execution of a power of sale for the
acquisition or disposition of the inter-
est of the debtor upon default under a
mortgage, deed of trust, or security
agreement.’

Tex. Bus. & Com. Code § 24.004(b).

For other dispositions of assets, the statute pro-
vides that if a transfer is made while the debtor
is insolvent, or if the debtor becomes insolvent
as a result of the transfer and the debtor makes
the transfer “without receiving a reasonably
equivalent value in exchange for the transfer,”
the conveyance will be deemed a fraudulent
conveyance as to the present creditors of the
debtor. Tex. Bus. & Com. Code § 24.005(a)(2).

A debtor is insolvent under the statute if the sum
of the debtor’s obligations is greater than all his
assets at a fair valuation. A debtor who is gener-
ally unable to pay debts as they become due is
presumed to be insolvent. Tex. Bus. & Com.
Code § 24.003(a), (b).

“Reasonably equivalent value” is defined to
include the range of values for which the debtor
would have willfully sold the assets in an atm’s-
length transaction. Tex. Bus. & Com, Code

§ 24.004(d).

A foreclosure sale may be set aside as a fraudu-
lent conveyance under the Texas Uniform
Fraudulent Transfer Act by a junior lien creditor
if at the time of the foreclosure sale the debtor
was insolvent, the purchaser at the sale is an
“insider” as defined in the statute for an anteced-
ent debt, and the insider had reasonable cause to
believe that the debtor was insolvent. See Tex.
Bus. & Com. Code § 24.006(b); United States v.
Shepherd, 834 F. Supp. 175 (N.D. Tex. 1993),
rev’d on other grounds, 23 F.3d 923 (5th Cir.
1994). An “insider” is defined as including (1} a
relative of the debtor or of a general partner of
the debtor; (2} a partnership in which the debtor
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is a general partner; (3) a general partner in such
a partnership; or (4) a corporation of which the
debtor is a director, officer, or person in control.
Tex. Bus. & Com. Caode § 24.002(7)A); see
also 28 U.S.C. § 3301(5); In re Holloway, 955
F.2d 1008, 1010 (5th Cir. 1992); J. Michael Put-
man, M.D.PA., Money Purchase Pension Plan
v. Stephenson, 805 S.W.2d 16, 18 (Tex. Civ.
App.—Dallas 1991, no writ); 2 Cellier or Bank-
ruptcy § 101(31) at 101-87 (Alan N. Resnick &
Henry J. Sommer eds., 15th ed. 1991).

§ 14.8:5  Overbidding

A mortgagee has been compelled to pay the
mortgagor cash because the mortgagee mistak-
enly bid more than the balance owed on the
secured indebtedness. See McClure v. Casa
Claire Apartments, 560 S.W.2d 457, 461-62
(Tex. Civ. App.—Beaumont 1977, no writ)
(mortgagee failed to give notice to mortgagor of
its unilateral mistake of overbidding until sued,
three months after sale; court held mortgagee
equitably estopped from rescinding sale).

§ 14.9 Personal Property

Foreclosure Sales

Unlike real property foreclosure sales, personal
property foreclosure sales are not conducted by
a frustee appointed by the debtor and directed to
act by the secured party. Section 9.610 of the
Texas Business and Commerce Code provides
that “[a]fter default, a secured party may sell,
lease, license, or otherwise dispose of any or all
of the collateral.” Tex. Bus. & Com. Code

§ 9.610(a). See section 15.3 in this manual for
discussion of distribution of foreclosure sale
proceeds.

§ 14.9:1 Notice of Disposition

Texas Business and Commerce Code section

9.611(b) requires reasonable notification of the
time and place of any public sale or reasonable
notification of the time after which any private
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sale or other intended disposition is to be made.
See Tex. Bus. & Com. Code § 9.611(b); see also
Wright v. Interfirst Bank Tyler, 746 S.W.2d 874,
877 (Tex. App.—Tyler 1988, no writ) (notice of
public sale not notice of private sale). Former
Business and Commerce Code sections did not
prescribe the form and contents of the notice, the
minimum notice requirement, the method of
giving notice to the debtor, the place of sale, the
time of sale, or the public notice requirements.
However, Business and Commerce Code sec-
tions 9.611-.614 now set forth requirements
concerning the timeliness, contents, and form of
notification of a proposed disposition of the col-
lateral. Former section 9.504(c) was not inter-
preted as requiring written notice of sale as long
as the oral notice of sale was reasonable, See,
e.g., Beltran v. Groos Bank, N.4., 755 S.W.2d
944, 946 (Tex. App.—San Antonio 1988, no
writ); MBank Dallas v. Sunbelt Manufacturing,
710 S.W.2d 633, 635-36 (Tex. App.—Dallas
1986, writ ref’d n.r.e.); see also Tex. Bus. &
Com. Code § 1.201(b)}(36)(B) (receipt of any
timely notice has effect of proper sending);
Crest Investment Trust v. Alatzas, 287 A.2d 261,
264 (Md. 1972). However, revised Code section
9.611 now requires that the secured party send
“an authenticated notification of disposition”
unless the collateral is perishable, threatens to
decline speedily in value, or is of the type cus-
tomarily sold on a recognized market. See Tex.
Bus. & Com. Code § 9.611(c), (d).

Contrary to the procedure for deed-of-trust fore-
closures, the Business and Commerce Code
does provide for giving notice of sale to junior
lienholders, except in the case of consumer
goods. Section 9.611(c) provides in part that—

the secured party shall send an authenti-
cated notification of disposition tor

(1) the debtor;
(2) any secondary obligor; and

(3) if'the collateral is other than con-
sumer goods:
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(A) any other person from
which the secured party has
received, before the notifi-
cation date, an authenti-
cated notification of a
claim of an interest in the
collateral;

(B) any other secured party or
lienholder that, 10 days
before the notification date,
held a security interest in or
other lien on the collateral
perfected by the filing of a
financing statement that:

(i) identified the
collateral,

(i) wasindexed under the
debtor’s name as of
that date; and

(iii) was filed in the office
in which to file a
financing statement
against the debtor
covering the collateral
as of that date; and

(C) any other secured party
that, 10 days before the
notification date, held a
security interest in the col-
lateral perfected by compli-
ance with a statute,
regulation, or treaty
deseribed in Section
9.311(a).

Tex. Bus. & Com. Code § 9.611(c).

§ 14.9:2  Commercially Reasonable

Sale and Bid Price

Section 9.610(b) of the Texas Business and
Commerce Code requires that every aspect of
the secured party’s disposition of the personal
property in foreclosure of its security interest be
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“comrmercially reasonable,” including the
method, manner, time, place, and other terms,
Tex. Bus. & Com. Code § 9.610(b). The Code
does not define “commercially reasonable,” but
this issue is a question of fact for determination
by the trier of fact (the jury). See Siboney Corp.
v. Chicago Pneumatic Tool Co., 572 S.W.2d 4
(Tex. Civ. App.—Houston [ 1st Dist.] 1978, writ
ref’d n.r.e.). The price bid at the foreclosure sale
in and of itself does not determine whether the
sale is commercially reasonable. Siboney Corp.,
572 S.W.2d at 8. The price obtained at the sale
and the adequacy of the notice are the most
important factors. Section 9.627 provides the

(©
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A collection, enforcement, dis-
position, or acceptance is com-
mercially reasonable if it has
been approved:

(1) inajudicial proceeding;

(2) by abona fide creditors’
comimittee;

(3) by arepresentative of cred-
itors; or

(4) by an assignee for the bene-
fit of creditors.

following:

(a)

The fact that a greater amount
could have been obtained by a
collection, enforcement, disposi-
tion, or acceptance at a different
time or in a different method
from that selected by the secured
party is not of itself sufficient to
preclude the secured party from
establishing that the collection,
enforcement, disposition, or
acceptance was made in a com-
mercially reasonable manner.

(b) A disposition of collateral is
made in a commercially reason-
able manner if the disposition is
made;

(1) in the usual manner on any
recognized market;

(2) at the price current in any
recognized market at the
time of the disposition; or

(3) otherwise in conformity
with reasonable commer-
cial practices among deal-
ers in the type of property
that was the subject of the
disposition.
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(d) Approval under Subsection (c)
need not be obtained, and lack of
approval does not mean that the
collection, enforcement, disposi-
tion, or acceptance is not com-
mercially reasonable.

Tex. Bus. & Com. Code § 9.627 (emphasis
added).

As noted in the statutory language emphasized

-above, section 9.627 provides that the sale is

commercially reasonable if the collateral is sold
in a recognized market at the price current in
that market. See Tex. Bus. & Com, Code

§ 9.627(b)(2).

In Daniell v. Citizens Bank, 754 S.W.2d 407,
409-10 (Tex. App.—Corpus Christi 1988, no
writ), the court placed the burden on the creditor
to prove notice of sale and commercially reason-
able disposition of collateral. The court in Hud-
dleston v. Texas Commerce Bank—Dallas, 756
S.W.2d 343, 347 (Tex. App.—Dallas 1988, writ
denied), refused to require the mortgagee to
prove that its deed-of-trust foreclosure sale on
real property was conducted in a commercially
reasonable manner, citing former Texas Busi-
ness and Commerce Code section 9.104(10),
which excludes from Chapter 9 the “creation or
transfer of an interest in or lien on real estate.”
(Former section 9.104(10) has been amended
and is recodified at Tex. Bus. & Com. Code

§ 9.109(d)(11).)

© STATE BAR OF TEXAS




Conducting the Sale

§ 14.9:3  Retention of Collateral in

Satisfaction of Debt

Texas Business and Commerce Code section
9.620 provides for various situations in which
the secured party may retain the collateral in sat-
isfaction of the secured debt. See Tex. Bus. &
Com. Code § 9.620.

§ 14.9:4  Deficiencies in Personal

Property Foreclosures

[n Tanenbaum v. Economics Laboratory, 628
S.W.2d 769 (Tex. 1982), the Texas Supreme
Court established that in personal property fore-
closure cases the secured party is entitled to
obtain a deficiency judgment against the debtor
only if the disposition of the collateral was com-
mercially reasonable and after advance notifica-
tion to the debtor, if required by former Texas
Business and Commerce Code section 9.504,
stating, “Then and only then is [the secured
party] entitled to sue for a deficiency.” Tanen-
baum, 628 S.W.2d at 771. In Tanenbaum the
debtor was not given notice of the foreclosure
disposition of the collateral. The court held that
the secured party’s failure to give the debtor
notice of the intended disposition was an elec-
tion to accept the collateral in full satisfaction of
the secured debt under former section 9.505.
Tanenbaum, 628 S.W.2d at 771-72. Tanenbaum
overruled prior cases’ holdings that failure to
give notice under former section 9.504 merely
created a rebuttable presumption that the value
of the collateral equaled the secured debt.
Before Tanenbaum, this presumption could be
overcome and did not bar recovery of a defi-
ciency. See Roylex, Inc. v. E.F. Johnson Co., 617
S.W.2d 760, 762 (Tex. Civ. App.—Houston
[14th Dist.] 1981, no writ), disapproved of by
Tanenbaum, 628 S.W.2d at 771. However,
Tanenbaum has been legislatively overturned as
to nonconsumer transactions with the adoption
of section 9.626 of the Business and Commerce
Code. See Tex. Bus. & Com. Code § 9.626.
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Thus Tanerbaum would seem to have continued
effect only as to consumer transactions involv-
ing personal property, as Texas courts have not
adopted the Tanenbaum rule for real property
foreclosures. The court in Van Brunt v. Banc-
Texas Quorum, N.A., 804 S W.2d 117, 122 (Tex.
App.—Dallas 1990, no writ), held that the pen-
alty enunciated in Zanenbaum would not be
extended to bar suit for a deficiency existing
after a real property foreclosure sale, even
though the creditor had previously held a defec-
tive personal property sale. The Business and
Commerce Code foreclosure sale requirement of
“commercial reasonableness” does not apply to
real property foreclosure sales. See Savers Fed-
eral Savings & Loan Ass'n v. Reetz, 888 F.2d
1497, 1507-08 n.14 (5th Cir. 1989). In Knights
of Columbus Credit Union v. Stock, 814 S.W.2d
427 (Tex. App.—Dallas 1991, writ denied), the
court was unwilling to extend the Tanenbaum
rule to bar suit on two of three notes even
though it found that the notice of disposition of
personal property securing a third note was
defective and all three ioans were cross-
collateralized. “Cross-collateralization does not
magically transform three separate loans into
one loan. We determine that the adverse conse-
quences of the insufficient notice should logi-
cally affect only [the single loan].” Knights of
Columbus Credit Union, 814 S.W.2d at 431-32.

§14.9:5  Guarantors

A deficiency suit may still be maintained against
a guarantor, even though the deficiency suit
would be barred against the note maker after a
personal property foreclosure sale if the guar-
anty agreement contains an enforceable waiver
as to the particular defect in the foreclosure sale
procedures.
