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REPORT

Major Issues

of the 85th Legislature, Regular Session
and First Called Session

During its 2017 regular session, the 85th Texas Legislature enacted
1,211 bills and adopted nine joint resolutions after considering 6,800
measures filed. The Legislature enacted 12 more bills during the special
session held in the summer.

This report includes many of the highlights of the regular session
and the first called session. It summarizes some proposals that were
approved and some that were not. Also included are arguments offered
for and against each measure as it was debated. The legislation featured
in this report is a sampling and not intended to be comprehensive.

Other House Research Organization reports covering the 2017
sessions include those examining the bills vetoed by the governor and
the constitutional amendments on the November 7, 2017, ballot, as well
as an upcoming report summarizing the fiscal 2018-19 budget.
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Bills in the 85th Legislature

Regular Session

Introduced Enacted” Percent enacted

House bills 4,333 700 16.2%
Senate bills 2,298 511 22.2%
TOTAL bills 6,631 1,211 18.3%
HJRs | 3 2.7%
SJRs 58 6 10.3%
TOTAL joint

resolutions 169 9 5.3%

*Includes 50 vetoed bills — 36 House bills and 14 Senate bills

2015 2017 Percent change

Bills filed 6,276 6,631 a.7%

Bills enacted 1,323 1,211 -8.5%

Bills vetoed 41 50 22.0%
Joint resolutions filed 200 169 -15.5%
Joint resolutions adopted 7 9 28.6%
Legislation sent or transferred

to Calendars Committee 1,504 1,686 12.1%
Legislation sent to Local and

Consent Calendars Committee 1,144 974 -14.9%

Source: Texas Legislative Information System,

Legislative Reference Library
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Prohibiting linkage fees on new construction

HB 1449 by Simmons
Effective May 29, 2017

HB 1449 prohibits political subdivisions from
imposing certain fees on new construction to offset the
cost or rent of other residential housing. The bill does
not apply to certain zoning waivers or certain affordable
housing and property tax abatement programs.

Supporters said

HB 1449 would prevent localities from imposing
short-sighted and counterproductive fees on new
construction. Although no Texas city currently imposes
linkage fees, doing so would drive up the price of
housing and reduce the supply of new homes. According
to estimates from the National Association of Home
Builders, for every $1,000 increase in median new home
price in Texas, more than 13,000 households are priced
out of the market. These fees, which are a de facto tax
and directly increase the price of new construction,
would exacerbate the shortage of affordable housing in
several Texas cities.

While opponents contend that linkage fees are a
way to collect revenue from a broad cross-section of
the market, these fees actually skew the market by only
taxing new entrants. A home built after the enactment
of a linkage fee suddenly costs more than an identical
home next door. This drives up the valuation of existing
homes, increasing their property tax burden, and
disconnects the value of homes from their actual cost to
build.

The state imposes many restrictions on the ability of
localities to collect revenue, like property tax and sales
tax rate caps, so HB 1449 would not be an unreasonable
infringement on local control. Linkage fees in cities
outside of Texas have shown a disturbing trend of
starting low and quickly rising to a stifling level. In
any case, local control is a means to more effective
government, not an end in and of itself.

Finally, localities with affordable housing shortages
typically have many alternatives to reduce the cost
of housing. They could expedite permits and zoning,

reduce fees, or spend more money on affordable housing
from other revenue sources. Localities do not need to be
allowed to levy a counterproductive fee.

Opponents said

HB 1449 would be an unnecessary infringement
on local control, prohibiting cities from collecting
revenue necessary to fund affordable housing. Linkage
fees are not counterproductive, and they do not impede
economic development because they are low and
broadly applicable across all forms of new construction.
They also are easier to administer than alternatives and
provide more market certainty than density bonuses,
which are optional and awarded on a case-by-case basis.

It should be left to cities to decide the best way
to fund affordable housing, and the state should not
intervene to address policies that have a strictly local
effect.

The bill would prohibit one of the only viable
revenue sources for affordable housing. Linkage fees
are used in many high-growth cities and have proven
more effective than other alternatives. Moreover,
affordable housing assistance programs — both on the
state and federal levels — are facing cuts to an already
insufficient level of funding. Voluntary programs such
as density bonus programs are ineffective because
developers often choose to pay a fee or not participate
in the program at all, rather than provide affordable
housing.

Notes

The HRO analysis of HB 1449 appeared in Part
Four of the May 2 Daily Floor Report.
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Installing network nodes in public rights of way

SB 1004 by Hancock
Effective September 1, 2017

SB 1004 allows wireless network companies to
place network nodes in a public right-of-way (ROW).
A network node facilitates wireless communications
between user equipment, such as a cell phone, and
a communications network. Under the new law,
installation of network nodes is subject to size and
placement restrictions, applicable codes, and the utility
pole owner’s construction standards. The bill provides
rule and fee structures to reimburse cities for use of the
ROW. Municipalities retain authority to manage the
public ROW to ensure the health, safety, and welfare of
the public and receive compensation for installing nodes
on utility and light poles or similar structures.

Access and approvals. Subject to approval of
a permit application if needed, a network provider,
without the need for a special use permit, similar zoning
review, or further land use approval, in a public ROW,
may:

« construct, modify, maintain, operate, relocate,
and remove a network node or support pole;

» modify or replace a utility pole or node support
pole; or

« allow network nodes to be placed beside other
network nodes on a service pole, subject to an
agreement with the municipality.

Use of public ROW. A municipality may not enter
into an exclusive agreement for use of the ROW to
build, operate, market, or maintain network nodes or
support poles.

Rates to use the public ROW may not exceed
an annual amount equal to $250 per network node
installed in the public ROW in the city limits. The
municipality may charge a provider a lower fee if it is
nondiscriminatory, related to use of the public ROW,
and not a prohibited gift of public property. The fee may
be adjusted once annually by half the annual change to
the consumer price index.

Subject to the bill and federal and state law, a
municipality still may exercise zoning, land use,
planning, and permitting authority in the city limits,
including for utility poles. A network provider

must ensure the operation of a network node does

not cause harmful radio frequency interference

with a mobile telecommunications operation of the
municipality authorized by the Federal Communications
Commission.

Installation in certain areas. A network provider
may not install a new support pole in a public ROW in
a city park or next to certain streets around residential
areas without the municipality’s written consent. In
designated historic districts or design districts with
decorative poles, the network provider must receive
approval from a municipality before installing new
support poles or network nodes. A municipality may
request compliance with design and aesthetic standards
of the district.

Approval for a network node or transport facility
may not be construed to authorize cable service or video
service without complying with requirements for state-
issued cable and video franchises or to authorize service
in violation of federal law.

Design manual. A municipality may adopt a design
manual for installing and building network nodes and
support poles. A network provider must comply with a
manual that was in place on the permit application date.

Supporters said

SB 1004 would provide the regulatory framework
needed to develop the next step in faster, more efficient
wireless broadband, which will evolve to 5G service
in Texas cities. Wireless consumption has increased
in recent years and will continue to grow, requiring
investment in faster service.

As an improvement over the existing patchwork
of different and confusing rules across cities, the bill
would allow for a streamlined process through which
network providers could build small cell nodes on
municipally owned poles, helping companies expand 5G
access statewide. Because many cities have not adopted
policies for using small cell nodes, a statewide policy is
needed to establish a fair and equitable framework.
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SB 1004 would restrict construction of poles in
certain residential, historic, and design districts. It
would address potential risks of interference with traffic
signals and other city infrastructure. Cities also could
develop customized design manuals, allowing them to
adopt policies according to their unique needs.

The biil is designed to ensure that certain companies
do not receive an unfair advantage. Approval for
installatton would not authorize an entity to offer
cable or video services without following the same
requirements that apply to cable and video service
providers.

The fees under the bill are at a level that would
incentivize companies to provide small cell networks,
creating more investment for technology and better
wireless broadband service for consumers.

Opponents said

SB 1004 is unnecessary because many cities already
work with network providers to allow access to poles
and have agreements on the use of their infrastructure.
The bill would take away a city’s control of the use of
rights-of-way (ROW) and its capacity to uphold safety
and design standards. Cities would have to allow third-
party access to traffic signals and other infrastructure,
which could create risks to public safety in the event of
clectrical or other issues with network nodes.

The bill could give an unfair advantage to certain
companies by allowing them to pay one rate for use of
the ROW, while cable companies still would have to pay
higher fees and regulatory costs for the same use.

The proposed fee for companies to access the ROW
is too low and could incentivize some to build new poles
for every small cell, potentially leading to a proliferation
of unsightly poles in a city. Giving private companies
access to publicly owned structures without charging
enough to cover costs effectively would be a subsidy for
network providers,

Notes

The HRO analysis of SB 1004 appeared in the May
17 Daily Floor Report.
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Using U.S. iron and steel in state construction projects

SB 1289 by Creighton
Effective September 1, 2017

SB 1289 requires iron and steel products used in
state construction projects to be made in the United
States, unless:

» iron and steel products made in the United
States are not produced in sufficient quantities,
reasonably available, or of a satisfactory
quality;

* use of iron or steel products made in the United
States would increase the total cost of the
project by more than 20 percent; or

+ complying with this requirement would be
inconsistent with the public interest.

Supporters said

SB 1289 would lead to job creation and growth
in the steel and iron industries that have been hurt by
unfair trade practices by requiring government projects
to use American-made iron and steel. U.S. iron and steel
companies are at a disadvantage competing against steel
production in nations that heavily subsidize the industry.
In addition, regulatory compliance costs significantly
add to the cost of producing iron and steel in the United
States, even as domestic production must compete with
companies operating in countries with weak labor laws
and lax environmental standards. Texas is therefore
justified in preferring U.S. producers because the
federal government is limited in the trade barriers it can
establish.

Existing federal and state requirements similar to
SB 1289 have not been shown to increase costs because
several American-based companies are available to bid
competitively on contracts.

Opponents said

SB 1289 would not be very effective because many
of the iron and steel producers selected likely would
have been chosen even without preferential treatment.
It also could increase the cost of public projects that
then must be passed on to Texans in the form of higher

taxes. Texas should be as efficient as possible with its
resources and cannot solve the far-reaching problem of
unfair trade practices with this type of legislation.

The bill could lead to retaliatory laws passed
by other countries, which would damage U.S. trade
relations with other nations, along with the Texas
economy. While some countries, such as China and
India, have engaged in unfair trade practices, abuse on
the part of international trade partners should be handled
at the federal level, not the state level.

Notes

SB 1289 was not analyzed in a Daily Floor Report.
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Prohibiting certain child support contempt findings

HB 161 by Dutton
Died in the Senate

HB 161 would have prevented courts from holding
certain child support obligors in contempt for failure to
pay child support during a period of confinement of at
least 90 days in jail or prison.

The court could not have held the respondent in
contempt if the respondent or the respondent’s attorney
had appeared at a hearing with evidence satisfactory to
the court showing that:

« the unpaid portion had accrued during the
respondent’s period of confinement of at
least 90 days for an offense other than family
violence or failure to pay child support; and

+ the respondent did not have the means to pay
support while confined.

Supporters said

HB 161 would help resolve an unfair burden on
those who acerue child support obligations while
incarcerated. Incarcerated child support obligors
currently may file for a modification in payments due
to an inability to make them, but many are not aware
of this and accrue significant obligations. They may
then be found in contempt after they are released from
confinement, which can lead to re-incarceration. The biil
would allow individuals to defend against these actions
by showing that they were unable to make payments
while incarcerated.

The bill would allow parents and other obligors to
reintegrate into society, find employment, and resume
child support obligations. Many who leave prison owing
child support arrears rarely pay what is owed, and their
criminal record makes it difficult to find employment,
particularly with a salary sufficient to cover the arrears.
As aresult, those owing large amounts of child support
may flee, which hurts children and custodial family
members and reduces the chance of the family ever
recerving child support from that person, People
reentering society after incarceration face many barriers,
and this bill would remove one, while balancing the
needs of the person owing child support with those to
whorm it is due.

The bill would require individuals asserting this
defense to show that they were not incarcerated for
harming the child or family to whom support was owed
or for previously failing to pay child support. This
would ensure that the bill did not benefit people who
had harmed their families. HB 161 would require proof
that the obligor had been unable to make payments
while confined, as some individuals might have assets or
other sources of income that would enable them to pay
even while incarcerated.

Opponents said

HB 161, while well intentioned, would not
adequately account for the consequences of such a
change to families who depend entirely or in part
on child support payments. Contempt is a powerful
enforcement tool that is sometimes the only way to
get obligors to make their payments. If this bill were
enacted, large sections of prisoner populations would be
effectively exempted from child support obligations by
removing any meaningful enforcement mechanism.

Other opponents said

HB 161 should apply regardless of the reasons an
obligor was incarcerated. Many people who go to jail
because of failure to pay child support are not willfully
avoiding child support payments, but simply are unable
to make them. Holding them in contempt for arrears
when they leave prison only exacerbates this situation.
Even if a person were incarcerated for harming the
family who was owed support, holding the obligor in
contempt for support payments he or she might never
be able to pay upon release would be a disincentive to
making any payments at all, further harming the family.

Notes

The HRO analysis of HB 161 appeared in Part Two
of the May 5 Daily Floor Report.
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Continuing the State Bar of Texas

SB 302 by Watson
Effective September 1, 2017

SB 302 continues the State Bar of Texas until
September 1, 2029, and amends several processes
related to its functions.

Disciplinary rules committee. The bill creates
the Committee on Disciplinary Rules and Referenda to
regularly review the adequacy of the Texas Disciplinary
Rules of Professional Conduct and the Texas Rules of
Disciplinary Procedure and oversee the initial process
for proposing a disciplinary rule. The committee has
nine members, including attorneys and non-attorney
public members appointed by the president of the
state bar and the Supreme Court of Texas. The initial
members will be appointed by January 1, 2018.

Rulemaking process. The bill amends the state
bar’s rulemaking process and repeals related provisions.
The Committee on Disciplinary Rules and Referenda
may initiate the process for proposing a disciplinary rule
either on its own or as prompted by the Commission for
Lawyer Discipline, the Legislature, or a petition from
the state bar or the public, among other entities.

The committee has 60 days to act on a request. After
publication in both the Texas Register and Texas Bar
Journal and a public comment period, a proposed rule
may not be adopted unless approved by the committee,
the board of directors, a majority of state bar members
in a referendum, and the Supreme Court within certain
time limits established in the bill. If a proposed rule is
defeated, the rulemaking process may be reinitiated.

Attorney discipline system. Investigatory and
disciplinary hearings may be held by teleconference.
During investigation of a grievance and with approval of
the presiding officer of the appropriate district grievance
committee, the chief disciplinary counsel may issue a
subpoena that relates directly to a specific allegation
of misconduct. In establishing minimum standards and
procedures for the attorney discipline and disciplinary
system, the bill requires the Supreme Court to ensure
that an attorney has an opportunity to respond to all
allegations of misconduct.

The counsel must develop a process to identify a
complaint that is appropriate for a settlement attempt or
an investigatory hearing before a trial is requested or the
complaint is placed on a hearing docket. A settlement
may be authorized at any time during the disciplinary
process.

The chief disciplinary counsel must create and
maintain a system to track grievances and disciplinary
decisions and must periodically report information
gathered to the Commission for Lawyer Discipline and
district grievance committee members. Information on
rule violations or instances of ethical misconduct and
the disciplinary action taken will be posted on the state
bar’s website.

The chief disciplinary counsel will regularly search
a data bank maintained by the American Bar Association
to identify members disciplined in other states. The
counsel also must develop a procedure for an attorney to
self-report a criminal offense and any disciplinary action
taken by another state’s bar.

Sanction guidelines. The Supreme Court must
adopt sanction guidelines, provide factors that justify
deviating from established sanctions, and provide
consistency between complaints heard by a district
grievance committee and complaints heard by a district
court.

Online attorney profiles. The online profile of each
licensed attorney must include all public disciplinary
sanctions issued by the state bar with a link to the full
text of any disciplinary judgment entered by a district
grievance committee or district judge and any sanctions
issued in another state, not just those issued within the
previous 10 years.

Ombudsman for attorney discipline system.
The Supreme Court must select and directly oversee
an ombudsman for the discipline system, making the
position independent of the state bar, the board of
directors, the Commission for Lawyer Discipline, and
the chief disciplinary counsel. The ombudsman may
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not draft a complaint or act as an advocate for the
public, reverse or modify a finding or judgment in a
disciplinary proceeding, or intervene in any disciplinary
matter. The ombudsman will, at least annually, make
recommendations for improvements to the attorney
discipline system.

Dispute resolution. The existing voluntary
mediation and dispute resolution procedure may be
used only to resolve minor grievances referred by the
chief disciplinary counsel. The state bar must assist the
Supreme Court with modifications to the Texas Rules
of Disciplinary Procedure to establish a time limit for
resolution or referral to the formal grievance process.

Commission for Lawyer Discipline. In its annual
report, the Commission for Lawyer Discipline must
provide data by race and gender and include the
following information on barratry-related offenses:

* the number and final disposition of grievances
filed, dismissed, and investigated and
disciplinary decisions issued under the Texas
Disciplinary Rules of Professional Conduct;

»  the chief disciplinary counsel’s cooperation
with local, state, or federal agencies in the
investigation or prosecution of civil actions or
criminal offenses;

+  barriers to investigation and prosecution under
existing laws or enforcing rules; and

+ recommendations for improving the discipline
system, rules of conduct, or other state laws.

The commission must make a summary of this
information available to the public to the extent
allowable under confidentiality laws and rules.

Criminal history record information. The state
bar may obtain criminal history record information
relating to its members from the Department of Public
Safety or the Board of Law Examiners and must obtain
a criminal history record on each member whose
information is already on file with either agency by
September 1, 2018.

Admission to practice and religious belief. The
Supreme Court must ensure that no rule govering the
admission to the practice of law violates state religious
freedom laws.

Membership fees. SB 302 requires the Supreme
Court to carry out its duty to set membership and other
fees during the state bar’s annual budget process. Fee
changes must be clearly described and included in the
state bar’s proposed budget. A fee increase may not take
effect unless a majority of state bar members approved
it in a referendum. Once every six years, the board of
directors may increase the membership fee up to 10
percent without a referendum.

Supporters said

SB 302 would continue the State Bar of Texas for
12 years, demonstrating that Texas has a continuing
interest in regulating attorneys and promoting legal
professionalism. The bill also would take necessary
steps to make the state bar more efficient and
transparent, improve its rulemaking process, and
strengthen its disciplinary process.

Disciplinary rules committee, State bar members
are the best informed resource on the complexities of
the law, so appointing attorneys to the Committee on
Disciplinary Rules and Referenda would ensure the
implementation of necessary regulatory measures to
guide attorneys and protect the public.

Rulemaking process. Concerns have been raised
that the state bar’s current rulemaking process has
not permitted meaningful updates in two decades and
is ill-suited to the rapidly evolving practice of law.
Further, it lacks transparency, accountability, and public
participation, which impact the state bar’s duties to
protect the public and provide sound, ethical guidance to
lawyers. The bill would improve the rulemaking process
to ensure that all interested stakeholders, including the
general public, have a clear role in developing rules.

Although some say the current referendum process
is inefficient, by preserving the voting right of attorneys
to approve disciplinary rule changes, the bill would
maintain judicial review over rulemaking, following the
model by which other occupational licensing agencies
balance authority and interests.

Attorney discipline system. The bill would ensure
that the chief disciplinary counsel had the authority
needed to conduct effective investigations and resolve
cases earlier to avoid litigation when appropriate.
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By aligning with the American Bar Association’s
nationwide best practice for attorney discipline
agencies, SB 302 would give the chief disciplinary
counsel investigatory subpoena power, allowing
for timely access to information needed to properly
investigate grievances.

Admission to practice and religious belief. By
protecting the ability of attorneys to act in accordance
with sincerely held religious beliefs, SB 302 would help
ensure a good match between attorneys and clients so
that attorneys could, in good conscience, carry out their
client’s wishes.

Opponents said

SB 302 should be amended to improve disciplinary
and rulemaking processes and to better protect the
public.

Disciplinary rules committee. If the purpose of the
disciplinary system is to protect the public, the state bar
president should not be tasked with appointing members
to the Committee on Disciplinary Rules and Referenda,
which would signal to the public that lawyers are self-
regulating. This appointment process also could result in
biased selections.

Further, criminal defense lawyers should be
considered for appointment because they historically
have been excluded from such discussions. Criminal
defense lawyers have unique needs and important
perspectives on many ethical issues.

Rulemaking process. By preserving the untenable
conflict between the state bar’s mission of protecting
the public and the self-regulation of attorneys, the
bill would not go far enough to fix the state bar’s
rulemaking process. The referendum procedure for
rulemaking is expensive and lethargic and should
be replaced with a process overseen by the Supreme
Court. The court’s rulemaking process, with appropriate
statutory guidance, would be more efficient and give
the public greater confidence in the integrity of the
profession’s self-regulation.

Attorney discipline system. The powers of the
disciplinary process with regard to investigative
subpoena power should not be expanded without
judicial oversight.

Admission to practice and religious belief. SB
302 inappropriately could lead to attorneys not agreeing
to represent clients based on gender, religion, race, or
sexual orientation.

Notes

The HRO analysis of SB 302 appeared in the May
15 Daily Floor Report.
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Monitoring and reporting on guardianships

SB 667 by Zaffirini
Vetoed by the governor

SB 667 would have required the Office of Court
Administration (OCA) to establish and maintain a
Guardianship Compliance Program that provides
resources and assistance to courts handling guardianship
cases. The program would have been designed to assist
courts by engaging guardianship compliance specialists
and maintaining an electronic database to monitor
guardians’ required filings and annual reports. The
specialists would have been required to:

+ review guardianships and identify reporting
deficiencies;

* audit required annual filings;

*  work with courts to develop best practices in
managing guardianship cases; and

+ report to the appropriate court any concermns
relating to a ward’s well-being or to the
existence of potential financial exploitation.

The bill would have required a court to participate in
the program if OCA selected it for participation. A court
also could have applied to participate. If a participating
court acted or failed to act on a guardianship compliance
specialist’s report of concern and the office had reason
to believe that such action or non-action constituted
Judicial misconduct, the OCA’s administrative director
could have notified the State Commission on Judicial
Conduct.

OCA would have been required to submit a
performance report on the program to the Legislature
by January 1 of each year. The report would have
included the number of courts involved in the program,
guardianships reviewed, guardianships found to be
out of statutory compliance, cases reported to a court
because of concerns about the well-being or potential
financial exploitation of wards, and the status of
monitoring technology developed for the program.

Supporters said

SB 667 would implement a 2016 recommendation
of the Texas Judicial Council’s Elders Committee to
expand the Office of Court Administration’s (OCA’s)

Guardianship Compliance Project to cover more of the
244 Texas counties without statutory probate courts.
OCA’s pilot program revealed deficiencies in courts
without sufficient resources to effectively monitor
guardianship cases.

By expanding the program, the bill would help
protect a growing pepulation of vulnerable Texans.
Guardians in Texas currently manage about $3 billion in
assets. Only 10 counties have statutory probate judges
who are specialists in the Estates Code and guardianship
filings. In the remaining counties, most courts cannot
afford to hire staff dedicated to guardianship cases and
may not have expertise in such matters,

Making the program available to more courts
across the state would provide resources and assistance
to judges in overseeing a guardian’s compliance with
statutory requirements and would bring attention and
expert technical assistance to situations as needed.

Opponents said

The program would create an unnecessary layer of
government whose oversight activities would cost about
$5 million per fiscal biennium, Guardianship issues
can be settled between the court and the guardians, and
Texas should allow other reforms enacted by the 85th
Legislature a chance to work before seeking to create a
new bureaucratic entity.

Notes

The HRO analysis of SB 667 appeared in Part Two
of the May 16 Daily Floor Report.

The 85th Legislature enacted other bills related to
guardianship, including SB 1098 by Zaffirini, effective
September 1, 2017, which sets registration, training, and
other standards for certain guardians and requires the
creation of a central database of guardianships in Texas.
The HRO analysis of SB 1096 appeared in the May 18
Daily Floor Report.
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SB 1559 by L. Taylor, effective September 1,
2017, exempts active military and first responders who
became incapacitated as a result of injuries sustained
in the line of duty from certain guardianship fees. The
HRO analysis of SB 1559 appeared in Part Two of the
May 22 Daily Floor Report.

SB 1709 by Zaffirini, effective June 15, 2017,
requires relatives to elect to receive information on a
ward’s health and residence from a guardian. The HRO
analysis of SB 1709 appeared in Part Three of the May
22 Daily Floor Report.

SB 1710 by Zaffirini, effective September 1, 2017,
revises requirements related to the process of restoring a
ward’s legal capacity or modifying a guardianship. The
HRO analysis of SB 1710 appeared in Part One of the
May 22 Daily Floor Report.
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Court fines and costs

SB 1913 by Zaffirini
Generally effective September 1, 2017

SB 1913 revises court procedures to assess and
collect fines and court costs for criminal defendants who
are unable to pay.

Imposing, waiving court fines, costs. SB 1913
requires courts, including justice and municipal courts,
imposing a sentence after a plea in open court to ask
whether the defendant has the resources or income
to immediately pay fines and court costs. If a court
determines that a defendant does not have the resources,
it is required to determine whether fines and costs
should be paid at a later date or in payments, discharged
through community service, waived, or a combination
of these methods.

The bill allows courts, including justice and
municipal courts, to waive payment of all or part of
fines or costs for defendants who are indigent or have
insufficient resources or income to pay. Under the
previous standard, the court could not waive payment
by an indigent defendant unless the defendant had
defaulted. SB 1913 requires that defendants who are
unable to pay receive information on certain citations
and other notices about alternatives to the full payments
of fines and court costs.

Capias pro fine. Courts, including justice and
municipal courts, are prohibited from issuing a capias
pro fine to bring a defendant to court for a defendant’s
failure to pay a judgment for fines and costs unless
the court held a hearing on the defendant’s ability to
pay and certain conditions were met. The defendant
must fail to appear at the hearing or, based on evidence
presented at the hearing, the court must determine that
the capias pro fine should be issued. The court must
recall a capias pro fine if the defendant voluntarily
appears and resolves the amount owed.

Arrest warrants, bonds in justice and municipal
courts. Justice and municipal courts are prohibited
from issuing arrest warrants for a defendant’s failure
to appear at the initial court setting unless certain
conditions are met. A warrant may be issued only if
the defendant received notice that includes specific
information outlined in the bill, including information
about alternatives to the full payment of fines and costs.

An arrest warrant must be withdrawn if a defendant
voluntarily appears and makes a good faith effort to
resolve the warrant.

The bill revises provisions dealing with the issuance
of bonds by justice and municipal courts. It authorizes
courts to require defendants in fine-only misdemeanor
cases to give personal bonds and allows courts to
require bail bonds only under certain circumstances.
Bail bonds may be required only if the defendant failed
to appear and the court determined that the defendant
had sufficient resources to post a bond and a bail bond
was necessary to secure a defendant’s appearance in
court. A court must reconsider the requirement for
the bail bond if 48 hours after requiring the bond, the
defendant had not posted it. In these situations, the court
would presume the defendant did not have sufficient
resources or income for the bond and could require a
personal bond.

Other provisions. SB 1913 contains several other
provisions, including expanding options for community
service and raising the rates at which certain defendants
are credited for jail time and labor at certain work
programs to discharge fines and costs. The bill also
revises Transportation Code provisions dealing with
registering vehicles and denying driver’s licenses due to
past due fines or fees or failure to appear in court.

Supporters said

SB 1913 would revise the way courts handle
defendants who cannot pay court costs and fines so
that defendants could be held accountable in a fair way
that would not further a cycle of debt and involvement
with the criminal justice system. Many courts in Texas
already implement provisions of the bill, but SB 1913
would export these best practices statewide. Currently,
when low-income Texans are unable to pay court fines
and costs assessed for traffic tickets and other low-level,
fine-only offenses, they can become trapped in a cycle
of debt, arrest warrants, jail time, license suspensions,
and more. This can result in job losses and harm to
family and educational obligations.
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Under the bill, a judge would be required to ask
in certain cases whether a person had the resources to
pay court fines and costs immediately after imposing
a sentence, rather than waiting for the defendant to
default on something he or she never had the ability
to pay, triggering other consequences. Courts would
receive additional tools to satisfy costs and fines,
including more options when waiving fines and costs
and for community service. Individuals still would
have to complete community service at organizations
determined by the court to provide public services that
enhance social welfare and community well-being. The
bill would require the inclusion of standard language in
court notices so that defendants knew that non-monetary
options were available to satisfy fines and costs.

SB 1913 would encourage defendants to come to
court to clear up traffic tickets and other obligations
by prohibiting arrest warrants for failure to appear
unless certain conditions were met and requiring arrest
warrants to be withdrawn upon voluntary appearance
and a good faith effort to answer to the court. Other
changes would encourage justice and municipal courts
to require personal bonds of defendants, rather than bail
bonds, so that defendants are not kept in jail because
they could not pay fees and costs. Other provisions aim
to help defendants continue to drive legally even if they
could not pay court fines and costs, which would avoid
unnecessarily disrupting a defendant’s life,

Opponents said

Under current law, in most cases, indigent
defendants can explain to a court that they are unable
to pay fines that have been assessed, and the court will
work with them and may order community service,
Even incremental changes to this system could
contribute to a culture in which there was decreased
incentive to comply with the law. The bill’s expansion
of community service options could go too far in
allowing service to be performed at organizations that
are not government entities or certain types of non-
profits.

Notes

The HRO analysis of SB 1913 appeared in Part One
of the May 22 Daily Floor Report.

HB 351 by Canales, as passed by the House,
allowed courts at sentencing or any time after
sentencing to require defendants unable to pay fines
and costs to perform community service. HB 351 was
amended by the Senate to include numerous provisions
identical and similar to those in SB 1913 and went into
effect September 1, 2017, The HRO analysis of HB 351
appeared in the March 22 Daily Floor Report.
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Raising the age of adult criminal responsibility

HB 122 by Dutton
Died in the Senate

HB 122, as passed by the House, would have raised
the age of adult criminal responsibility in Texas from 17
to 18 years old, placing 17-year-olds accused of crimes
in the juvenile rather than the adult justice system.
Juvenile courts would have had jurisdiction over youths
who committed offenses before their 18th birthday, and
adult courts would have had jurisdiction over those who
committed offenses on or after their 18th birthday.

The bill also would have made conforming changes
to offenses in which the age of the offender was a factor
and amended certain criminal procedures and juvenile
court procedures. HB 122 would have required the
Texas Juvenile Justice Board to appoint an advisory
committee to study implementation of the change and
analyze anticipated costs. The bill would have taken
effect September 1, 2021.

Supporters said

By raising the age of adult criminal responsibility
to 18 years old, HB 122 would improve public safety,
create better outcomes for youths, yield long-term
economic benefits, and better conform Texas law with
national trends in juvenile justice, Under current law, the
state holds 17-year-olds accountable for criminal actions
as if they were adults, while not allowing them to vote,
Serve on a jury, or buy tobacco, alcohol, or lottery
tickets. HB 122 would put Texas in line with U.S.
Supreme Court rulings that have recognized differences
between children and mature adults. Forty-four other
states have set the age of adult criminal responsibility at
18 years old, according to the National Conference of
State Legislatures.

With the bill taking effect in 2021, the state and
counties would have time to plan the transition, and by
requiring a study on costs, the 86th Legislature would
have time to make any necessary adjustments to the law
in 2019.

Public safety. Moving 17-year-olds to the
juvenile justice system from the adult system would
enhance public safety because youths are more likely

to be rehabilitated in the juvenile system. Education,
treatment, and services in the juvenile system focus

on rehabilitation, take into account adolescent
development, and involve the family, while the adult
system often focuses on punishment. Most offenses by
17-year-olds are non-violent low-level, misdemeanors
that do not warrant the adult system’s severe sanctions.

The juvenile system is equipped to handle all
types of young offenders with a range of sanctions,
from pre-trial diversion to probation, and may include
confinement in local or state facilities. State-run juvenile
facilities offer intensive specialized treatment, including
programs for youths who commit murder or other
violent offenses.

Public safety would be maintained if Texas raised
the age of criminal responsibility because, under certain
conditions, 17-year-olds accused of serious crimes still
could be certified by courts to be tried and sentenced as
adults.

Outcomes for youth. HB 122 would improve the
lives of offenders and recognize scientific studies that
show teenage brains still are maturing and that teenagers
can exhibit increased risk taking and poor decision
making and impulse control. However, teenagers
are malleable and have potential for rehabilitation,
making it appropriate for them to be in a system with
services, education, and support specifically designed
for them. They would continue to be held accountable
for their actions but in a system designed to protect
and rchabilitate them and to ensure they had help
understanding legal proceedings and consequences. The
bill also would ensure that, unlike in the adult system,
youths’ families were involved.

Seventeen-year-olds would be better protected
in the juvenile system, and those sent to local or
state facilities could be housed and treated without
endangering younger offenders. By contrast, youths
in adult facilities are at high risk of physical assault,
sexual abuse, and mental health problems. Outcomes for
[7-year-olds also would improve if they were kept out
of local adult jails, which lack appropriate programs and
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often struggle to meet federal standards under the Prison
Rape Elimination Act (PREA) requiring the separation
of 17-year-olds from older offenders without isolating
them.

Raising the age also would help older youths by
allowing their records to remain private in the juvenile
system, giving them a better chance of moving past their
brushes with the law.

Costs. Raising the age could result in long-term
economic benefits because the juvenile system has
a better record than the adult system of reducing
recidivism, resulting in fewer future crimes. While cost
per day of supervision may be more in the juvenile
system, lengths of stay often would be shorter, reducing
overall costs.

The costs of raising the age could be less than some
estimates. Given the frequency with which youths
receive probation in the juvenile system, some of the
17-year-olds currently sentenced to adult correctional
facilities instead could be placed on probation and kept
locally or diverted from the criminal justice system,
which would cost less. The juvenile system already
supervises offenders as old as 19, and current education,
vocation, and career programs used for them could be
modified or expanded.

Other states that have raised the age have found
it less costly than predicted, with no spike in juvenile
corrections costs. Some of the estimated costs for
implementing HB 122 reflect expenses, such as new
facilities, that may occur regardless of the bill. Raising
the age would help reduce costs to local jails and the
state of complying with federal standards under PREA,
including the sight and sound separation standards.
Counties also could incur costs if noncompliance with
PREA were raised in a lawsuit against them.

Opponents said

HB 122 inappropriately would alter the current
system, which has worked well for both the public and
17-year-olds. Most 17-year-olds receive probation in
the adult prison system, and the adult system operates
a youthful offender program designed for them. While
17-year-olds may need services for their age group, this
can be done in the adult system, rather than altering
Texas’ juvenile justice system.

Public safety. Placing all 17-year-olds in the
juvenile system could make it difficult to hold
them appropriately accountable for their crimes.
Seventeen-year-olds are old enough to understand
the consequences of their actions, and the adult
system provides a range of sanctions to handle them
properly. Options include pre-trial diversion, deferred
adjudication, probation, fines, and state jail or prison
terms, which allow the punishment to fit the individual
and crime.

Simply shifting the age of court jurisdiction by one
year would not necessarily result in less crime or fewer
victims. Many things contribute to crime rates, including
social, economic, and other factors, as well as decisions
made by law enforcement officers, prosecutors, and
courts.

Outcomes for youth. Moving 17-year-olds to
the juvenile system could have a negative impact
on younger youths. It could result in 17-year-olds
entering a juvenile system that in recent years has dealt
with scandals, reorganization, implementation of a
regionalization plan, and allegations that some juvenile
facilities are unsafe for youths and staff. Younger youths
in juvenile settings, which are more informal, could be
endangered or influenced by the influx of 17-year-olds,
some of whom would have been involved in serious
crimes. Many younger youths also have serious and
complicated mental health and other needs that may not
be helped by the addition of 17-year-olds to the juvenile
system.

The rehabilitation needs of 17-year-olds may be
more aligned with those in the adult system than with
younger offenders in the juvenile system. Any other
needs could be met by treating them as a unique group
within the adult system, rather than moving them to the
juvenile system, which might not provide the type of
programs these offenders need.

Costs. Raising the age could be costly. Thousands
of 17-year-olds entering the juvenile system could strain
juvenile courts, local juvenile probation systems, and
juvenile facilities. Costs of supervision and programs
in the juvenile system, due to their intensiveness, are
higher than those in the adult system, and keeping
probation caseloads low could be costly. These
offenders may have challenging mental health and
behavioral issues and may need new programs focused
on job fraining and life skills to transition to adulthood.
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While the fiscal note for HB 122 estimates no
state cost in fiscal 2018-19, costs would increase
significantly after that when the bill’s main provisions
took effect, at about $46 million the first full biennium
of implementation and $35.1 million the next year. This
estimate does not include potentially significant costs
for probation, including mental health, substance abuse,
or other specialized services, according to the fiscal
note. In addition, the cost estimates reported in the fiscal
note varied among counties, with one estimating a $15.4
million cost soon after implementation, including the
cost to build a 40-bed facility, and another estimating an
ongoing biennial cost of $452,852.

Notes

The HRO analysis of HB 122 appeared in the April
20 Daily Floor Report.
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Applying handgun laws to volunteer first responders

HB 435 by K. King
Effective September 1, 2017

HB 435 creates a defense to prosecution for
handgun license holders who are voluntary emergency
personnel for offenses in Penal Code, secs. 30.06 and
30.07, which make it a crime for a license holder either
to conceal or openly carry a handgun on property
on which it is known to be forbidden. “Volunteer
emergency services personnel” is defined to include
any individual who voluntarily provides services for
the public during emergencies, including a volunteer
firefighter and an emergency medical services volunteer.

For volunteer emergency services personnel
engaged in providing emergency services, the bill also
provides a defense to prosecution for offenses in Penal
Code, secs. 46.035(b) and 46.035(¢), which prohibit
license holders from carrying a handgun at a business
that derives at least 51 percent of its income from
alcohol sales, at an amateur or professional sporting
event, at a correctional facility, at a hospital or nursing
facility, in an amusement park, at a place of worship, or
at an open government meeting.

The bill also adds volunteer emergency services
personnel who are licensed to carry a handgun and
engaged in providing emergency services to the list
of individuals to whom offenses in Penal Code, secs.
46.02 and 46.03 do not apply. This allows volunteer
emergency services personnel who are licensed to carry
a handgun to do so while performing official duties
on the premises of a school, polling place, courthouse,
racetrack, secure area of an airport, and a designated
place of execution. They also may have a handgun in
plain view inside a motor vehicle or watercraft that they
own so long as the handgun is carried in a shoulder or
belt holster.

Under the bill, the discharge of a handgun is
outside the course and scope of an individual’s
duties as volunteer emergency services personnel. A
governmental unit is not liable in a civil action arising
from the discharge of a handgun by licensed volunteer
emergency services personnel. This may not be
construed to waive the immunity from suit or liability of
a governmental unit under any law.

HB 435 allows the 10 state psychiatric facilities
to prohibit a license holder from entering the property
while carrying a handgun. It requires them to post
written notice with a sign on the property that meets
certain conditions listed in the bill. A license holder
found in violation of the sign is liable for a civil penalty
of $100 for the first violation or $500 for subsequent
violations.

The bill also extends to the attorney general,
assistant attorneys general, U.S. attorneys, and assistant
U.S. attorneys certain handgun laws that apply to
specific judicial officers and district attorneys.

Supporters said

HB 435 would provide certain legal protections
to volunteer emergency services personnel who are
licensed to carry a handgun, allowing them to reduce
potentially dangerous delays in rendering aid caused by
having to store their handguns before entering certain
premises.

Rural areas in Texas often rely on volunteer
firefighter and emergency medical services. These
personnel often are the first to respond in emergencies
because the closest law enforcement support may be
many minutes away. The bill would prevent delays
in the event volunteer emergency services personnel
showed up for emergency duty with a handgun already
on them.

The bill would not confer additional authority
to volunteer emergency services personnel. It would
not grant them the powers and responsibility of law
enforcement to secure a site or, if necessary, discharge a
handgun in response to an incident. HB 435 also would
not require volunteer emergency personnel to obtain
a handgun license, nor would it require those already
licensed to carry a firearm. The bill only would ensure
that volunteer emergency service personnel did not have
to worry about the legality of carrying a weapon based
on where an emergency was located, thereby reducing
response time.

House Research Organization

Page 27



Opponents said

It is unclear whether HB 435 would allow local
department chiefs to retain local control. Individual
departiments should be able to decide if carrying a
handgun is appropriate in their communities, and if so,
when and where personnel may carry.

The bill unintentionally could change the perception
of first responders. Traditionally, first responders have
been seen as helpers in the community. However; by
allowing them to carry handguns while performing their
duties, it could introduce an element of fear or anxiety
among some people about the presence of volunteer first
responders.

It is concerning that under the bill, armed volunteer
emergency services personnel could find themselves in
unpredictable situations and make potentially rushed
decisions. Emergency services personnel do not receive
the training required of law enforcement regarding
decision-making as it relates to the use of force.

Notes

The HRO analysis of HB 435 appeared in appeared
in Part Three of the May 2 Daily Floor Report.

The 85th Legislature also considered HB 56 by
Flynn, which would have allowed a licensed first
responder under certain circumstances to carry a
handgun while engaged in the discharge of duties. “First
responder” would have included any federal, state, local,
or private personnel who respond to a disaster in the
scope of employment. HB 56 died in House Calendars.
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Fine-only misdemeanors

HB 574 by S. Thompson
Died in the House

HB 574 would have prohibited a peace officer
or any other person without a warrant from arresting
an offender who committed one or more offenses
punishable by a fine only, but excluding public
intoxication, unless the officer or person had probable
cause to believe that:

+ the failure to arrest the offender would create a
clear and immediate danger to the offender or
the public or would allow a continued breach of
the public peace; or

» the offender would not appear in court in
accordance with the citation.

An unpaid fine from a previous fine-only
misdemeanor would not have constituted probable cause
to believe that the offender would fail to appear. The bill
would have required officers to issue a written notice to
appear for all fine-only misdemeanor traffic offenses,
not just speeding or a violation of the open container
law.

The Texas Commission on Law Enforcement
(TCOLE) would have been required to adopt by January
1, 2018, a written model policy on the issuance of
citations for fine-only misdemeanor offenses, including
traffic offenses. The policy would have provided a
procedure for a peace officer to verify a person’s
identity and issue a citation. TCOLE would have had to
develop the policy in consultation with law enforcement
agencies, associations, and training experts and
community organizations engaged in the development
of law enforcement policy. Each law enforcement
agency would have been required to adopt either the
model policy or another policy that met the same
requirements.

A law enforcement agency would have been
required to maintain a record of a warrantless arrest
for a fine-only misdemeanor offense for at least one
year after the date of the arrest. The record would have
included the arresting officer’s justification for the
arrest. Unless otherwise provided by law, these records
would not have been confidential and would have been
subject to disclosure under public information laws.

Supporters said

HB 574 would address concerns that arresting
people for minor, fine-only offenses unnecessarily
expends resources while not significantly contributing
to public safety. Under the bill, police officers would
be limited in their ability to arrest an offender for fine-
only misdemeanors, which would help ensure that
punishment was proportional to the crime. A person
arrested for such offenses is subject to more severe
penalties, including jail time, additional costs, and
potential trauma, which could be avoided if the person
simply paid the fine upon conviction after being cited
and released. By requiring law enforcement agencies
to adopt local cite-and-release policies, HB 574 would
reduce the frequency with which officers expend more
resources on an arrest than on issuing a citation.

The bill would reduce the number of short-
term detainees in jails, which strains resources and
unnecessarily costs taxpayers money. Local jurisdictions
pay hundreds of dollars for each person arrested to
go through booking and a jail-intake processes. Jails
then must devote resources and space to house these
individuals until their release. The time from booking
to release can range from hours to days, expending
resources the entire time.

Taking people into custody can be risky or escalate
a situation, resulting in potential harm to an officer or
a person. Further, a broad range of conduct falls into
the category of fine-only misdemeanors, and such
unbounded discretion given to law enforcement carries
with it potential for abuse. Eliminating arrests that stem
from minor offenses could reduce the possibility of
dangerous interactions between police and civilians,
making traffic stops safer for all involved.

HB 574 would not remove all discretion from
police officers because an officer still could arrest a
person for a fine-only misdemeanor if the officer had
probable cause to believe that doing so would be in the
public interest. Texas law already prohibits an officer
from arresting a person for speeding; this bill simply
would make that practice uniform for other minor traffic
violations and nonviolent, fine-only misdemeanors.

House Research Organization

Page 29



Opponents said

HB 574 would deprive law enforcement of an
important tool. Under current law, a police officer may
arrest an offender without a warrant for any offense
committed in the officer’s presence or within the
officer’s view. Law enforcement uses this discretion
with intent and purpose, not malice, and these arrests
often result in leads on more serious or violent crimes.
Although there may be officers who abuse this tool,
there are already measures in place to handle such
situations. This bill would go too far and could impede
officers’ duties to enforce the state’s laws and protect the
public.

Notes
HB 574 was placed on the General State Calendar

on May 10. It was not considered on second reading and
did not appear in a Daily Floor Report.
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Punishing crimes against peace officers and judges

HB 2908 by Hunter
Effective September 1, 2017

HB 2908 amends the Texas hate crime statute
to make certain crimes committed because of bias or
prejudice against someone’s status as a peace officer or
judge qualify for enhanced penalties. This applies to the
offenses against people listed in Penal Code, Title 5, as
well as arson, criminal mischief, and graffiti.

For the following crimes against public servants,
the bill raises the penalty by one step for an offense
knowingly committed against a peace officer or a judge
so that:

» unlawful restraint of a peace officer or judge
is a second-degree felony (two to 20 years in
prison and an optional fine of up to $10,000)
if the crime occurred while the officer or judge
was lawfully discharging official duties or in
retaliation or on account of those duties;

= assault of a peace officer or judge is a second-
degree felony if the person assaulted was an
officer or judge discharging official duties or in
retaliation or on account of the duties; and

* making certain terroristic threats against a peace
officer or judge is a state-jail felony (180 days
to two years in a state jail and an optional fine
of up to $10,000).

The bill raises the penalty for intoxication assault
against a peace officer or judge discharging official
duties from a second-degree felony to a first-degree
felony (life in prison or a sentence of five to 99 years
and an optional fine of up to $10,000) if the peace
officer or judge sustained serious bodily injury as a
result.

Supporters said

HB 2908 would help protect Texas peace officers
and judges from being harmed because of their service
to the community and would encourage a culture of
respect for these officials. Peace officers and judges who
risk their lives to serve the community in turn deserve
the protections in the bill. Texas law regularly provides

enhanced penalties for crimes committed against certain
victims, and no one deserves this more than peace
officers and judges.

Law enforcement officers and judges increasingly
are being targeted because of their role as public
servants. Tragic examples of these officials coming to
harm because of their station include the Dallas police
officers wounded and killed in 2016 and the recent
shooting of a judge in Austin. The bill would address
this issue by making sure the bias or prejudice behind
a crime against an officer or judge was considered
appropriately.

HB 2908 would be consistent with Texas hate
crimes laws and other laws that enhance penalties when
certain crimes are committed against victims or groups
that need and deserve special protection. Crimes against
peace officers and judges, just like other hate crimes,
affect all of society. Peace officers and judges hold a
unique place in society, making the enhanced penalties
in the bill appropriate.

Opponents said

Texas already has an enhanced penalty for murder
of a peace officer and higher penalties when certain
crimes are committed against public servants. Victims
should receive equal protection, and expanding Texas’
hate crime statute to one class of public servants could
lead to abuse and calls to do the same for other groups.
In general, hate crime laws should be reserved for things
that are innate parts of an individual’s identity and not
for occupations.

Notes

The HRO analysis of HB 2908 appeared in Part
Four of the May 8 Daily Floor Report.
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Prohibiting certain local policies on immigration law

SB 4 by Perry
Effective September 1, 2017

SB 4 prohibits local government entities and
campus police from adopting certain types of policies,
patterns, or practices that prohibit the enforcement
of state or federal immigration law. It establishes a
process for handling complaints about violations of
these provisions and requires law enforcement agencies
to comply with federal requests to detain certain
individuals. It also authorizes community outreach
polictes, establishes a grant program to aid local entities
with enforcing the bill, and amends procedures relating
to bail bonds in certain cases where lawful presence
in the counfry is an issue, Local entities include the
governing bodies of cities, counties, and special district
authorities and divisions, departments, or other bodies
that were part of these entities and certain officers and
employees of them.

Local policies. Local entities and campus police
may not adopt, enforce, or endorse policies that
prohibit or limit the enforcement of immigration laws
or have patterns or practices that prohibit or limit the
enforcement of immigration laws. Specifically, local
entities and campus police departments may not prohibit
or limit peace officers, corrections officers, booking
clerks, magistrates, or prosecutors from:

» inquiring about the immigration status of a
person lawfully detained or arrested;

» exchanging with federal officials immigration
information about a person lawfully detained or
arrested;

» maintaining the information or exchanging
it with other local entities, campus police
departments, or federal or state government
entities;

»  assisting or cooperating with federal
immigration officers as reasonable and
necessary, except that entities may prohibit
employees from assisting federal immigration
officers at places of worship; and

+ allowing federal immigration officers to conduct
enforcement activities at jails.

Local entities and campus police departments
and their employees may not consider race, color,
religion, language, or national origin when enforcing

immigration laws, except as allowed by the state or
federal constitutions,

These prohibitions on policies do not apply to:

»  certain local hospitals or hospital districts to the
extent that they are providing medical or health
care services as required under relevant state or
federal laws;

*  peace officers working for or commissioned by
a hospital or hospital district;

* local public health departments;

* local mental health authorities and mental heaith
community centers;

* school districts or open-enrollment charter
schools; and

* peace officers employed or contracted by
religious organizations.

Violations of these provisions by local public
officials holding elective or appointed offices could
result in removal from office.

When investigating a crime, a peace officer may
ask about the immigration status or nationality of a
witness or victim only if necessary to investigate the
offense or give the witness or victim information about
federal visas designed to protect individuals who assist
law enforcement. A peace officer is not prohibited from
asking about nationality or immigration status of a
crime victim if there was probable cause to believe the
victim or witness committed a separate crime.

The governor’s criminal justice division must create
a grant program to help cities and counties offset costs
related to enforcing immigration laws and complying
with federal detainer requests.

Violations, complaints. A citizen living in a local
entity’s jurisdiction or enrolled in or employed by a
higher education institution may file a complaint about
a violation of SB 4 with the attorney general. Upon
determining that a complaint is valid, the attorney
general may sue entities or departments to compel
compliance with the law. Local entities or campus

police departments that intentionally violate the bill are
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subject to civil penalties of $1,000 to $1,500 for the
first violation and $25,000 to $25,500 for subsequent
violations with each day of a continuing violation being
a separate violation.

Federal detainer requests. A law enforcement
agency must take certain actions when it has custody
of someone subject to a detainer request issued by a
federal immigration official, including complying with
the request. An agency does not have to detain a person
holding proof of U.S. citizenship or lawful immigration
status, such as a Texas driver’s license or similar
government-issued identification.

SB 4 requires the attorney general, if requested, to
defend local entities in lawsuits related to their good-
faith compliance with federal immigration detainer
requests. In these cases, the state is liable for any
expenses and settlements.

The bill creates a new crime for law enforcement
authorities who knowingly fail to comply with
immigration detainers. It is a class A misdemeanor (up
fo one year in jail and/or a maximum fine of $4,000)
for a sheriff, police chief, constable, or a person with
primary authority for administering a jail to knowingly
fail to comply with a federal immigration detainer
request.

Community outreach policies. SB 4 allows law
enforcement agencies to adopt community outreach
policies to educate the public that peace officers may
not inquire into the immigration status of crime victims
or witnesses unless certain conditions are met. Policies
must include outreach to victims of family violence and
sexual assault.

Bonds. The bill would create a new circumstance
under which a bail bond surety is not relieved of its
responsibility for an accused person incarcerated in
federal custody if that person is being held to determine
the person’s lawful presence in the United States.

Supporters said

SB 4 would enhance public safety by ensuring
that local entities do not have policies or practices
that prohibit the enforcement of immigration law and
would make sure that local officials worked with federal

authorities to keep dangerous criminals off Texas streets.
The state needs to prevent cities — sometimes called
sanctuary cities — and other local entities from having
policies or practices that prevent law enforcement
officers from asking questions or taking actions related
to immigration law. Texas law enforcement authorities
should not be able to choose which laws they enforce,
and there should not be even a perception that Texas
law enforcement officers are hamstrung from enforcing
immigration laws. SB 4 should not affect the vast
majority of cities and entities in Texas, most of which
report to be in compliance with its provisions.

Local policies. SB 4 would enhance public
safety by ensuring law enforcement officers in Texas
worked under standards that did not restrict them from
upholding state and federal immigration laws. The bill
would not take away local entities’ control over their
law enforcement officers but would ensure officers
could protect the public. It would allow law enforcement
officers to ask questions about the immigration status
of those who were lawfully detained as well as those
who were arrested so that officers could do their jobs
as they considered appropriate without being hindered
by policies that restrict questioning of those under
detention. Under SB 4, Texas peace officers would not
be required to act as immigration agents, to determine
anyone’s immigration status, or to deport anyone. To
comply with the bill, local entities simply would have to
refrain from adopting or practicing certain policies.

SB 4 would not harm law enforcement officers’
relationships with the public but instead would
help make communities safer for everyone. The
bill is focused on allowing officers to do their jobs
investigating crimes and would protect relationships
with local communities by restricting inquiries about the
immigration status of witnesses and victims. SB 4 would
address concerns about misinformation in communities
by authorizing community outreach programs. A safer
community helps everyone and supports those who
contribute positively to our economy.

The bill would include several important exceptions,
including for hospitals and peace officers working for
them, local public health departments, schools, and
peace officers working for religious organizations. SB
4 would include campus police because they should
work under the same policies as other law enforcement
officers.
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SB 4 would not lead to racial or other profiling.
The bill explicitly says that entities could not consider
race, color, religion, language, or national origin when
enforcing immigration laws, except as allowed by the
state and federal constitutions. Under Texas law, peace
officers may not engage in racial profiling, and all law
enforcement agencies must have policies prohibiting
officers from engaging in this activity.

SB 4 would support communities and law
enforcement agencies by establishing a grant program to
offset costs of complying with the bill.

Violations, complaints. Allowing the attorney
general to sue entities that violated SB 4’s provisions
would give the law some teeth and provide a way for it
to be enforced consistently throughout Texas. The bill
would use civil penalties assessed by courts so that the
consequences for violations would fall on the entity
adopting the illegal policy.

Federal detainer requests. SB 4 would enhance
public safety and support the work of federal authorities
by requiring law enforcement agencies to honor federal
detainer requests. After an arrest, local law enforcement
agencies send the arrestee’s fingerprints to the FBI,
which sends the information to U.S. Immigration and
Customs Enforcement (ICE). ICE may request that a
jail hold an inmate suspected of being in the country
illegally up to 48 hours after the person otherwise would
have been released,

Not honoring these detainer requests places the
public in danger by allowing criminals to return to
the community and has resulted in serious crimes
committed by individuals subject to detainers, This
process would not have to disrupt local criminal
prosecutions, and local authorities who are cooperating
with ICE would be in a better position to resolve any
issues before a defendant was deported.

Complying with detainer requests should not strain
resources of local entities, and the bill would establish
a grant program that could be used if it did. Most local
entities report complying with detainer requests now, so
SB 4 should not increase their costs.

The misdemeanor offense that SB 4 would create
for sheriffs, police chiefs, and constables who failed
to comply with federal detainer requests would be an
important enforcement tool directed at those responsible
for not complying with the detainers. The bill would

allow those who refused to comply with detainers to be
removed from office so that the non-compliance would
cease and the public could be protected.

SB 4 contains important safeguards for U.S. citizens
and local entities. A person subject to a detainer but
able to provide proof of citizenship would not have to
be held. Honoring the detainer requests is legal and
constitutional, and SB 4 would allow local entities
accused of holding someone in error to turn to the
attorney general for legal defense.

Community outreach policies. SB 4 would
support efforts by local law enforcement agencies to
educate communities so that victims and witnesses
knew that they could call peace officers without fear of
their immigration status being an issue. The bill would
authorize community outreach policies on this topic
and ensure that the policies included victims of family
violence and sexual assault.

Bonds. SB 4 would address unique circumstances
surrounding bonds and illegal immigrants by
establishing certain circumstances under which bond
sureties were not relieved of liability. In some cases,
bond sureties know that a person is under a federal
detainer request and require all or most of the bond
money up front. Currently, when federal authorities
pick up the person, the surety might keep the funds and
be relieved of liability. This bill would address these
abuses by making bondsmen unable to be relieved of
their liability if an individual was in federal custody to
determine whether the person was lawfully in the United
States.

Opponents said

SB 4 would interfere with the authority of local
law enforcement authorities to set policies for their
communities, which could make them less safe.
Immigration law already is being appropriately
and adequately addressed in Texas, and local law
enforcement agencies work with federal officials to keep
their communities safe and to handle undocumented
persons.

Local policies. SB 4 would undermine local control
of Texas law enforcement agencies by restricting the
policies local entities could enact. Some may have
policies that limit law enforcement officers’ questions
about immigration or other policies in an effort to keep
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officers focused on crimes, not federal immigration law,
much of which is civil. Local authorities, not the state,
should decide the priorities and actions for local law
enforcement officers.

The inclusion of campus police in SB 4 would
foster fear and anxiety at Texas institutions of higher
education. Many immigrant students work hard to
earn degrees and make positive contributions to their
institutions and the state, and they should feel safe on
their campuses. This bill could result in minor legal
infractions resulting in deportation.

SB 4 would harm the trust and good relationships
necessary for law enforcement officers to operate
successfully in the community if officers were
perceived to be enforcing immigration law. Crime
victims and witnesses would be less likely to call
police or to cooperate with them if they feared that
actions might result against them or their families,
friends, or neighbors for immigration violations. This,
in turn, could endanger the community if perpetrators
go free. Workers who were not in Texas legally could
become robbery targets on payday and be afraid to draw
attention to themselves by reporting the crime.

SB 4 would go too far by allowing peace officers
to ask about the immigration status of those who were
lawfully detained as well as those who are arrested.
This could push law-abiding immigrants into the
shadows and make them fearful of contact with local
law enforcement authorities. It also could trigger racial
profiling and concerns about this activity. Immigrants,
like everyone else, should be treated with dignity and
are an important part of Texas and its economy. The
state should not impose barriers to their productive
participation in society.

While SB 4 would create a competitive grant
program to offset some of the bill’s cost to local entities,
there is no guarantee that all entities would receive the
support they needed.

Violations, complaints. The civil penalties
contained in SB 4 could go too far in penalizing local
entities and authorities. Immigration law is complex,
and without the necessary expertise, cities, counties,
and other entities could have difficulty complying with
the bill’s provisions, and state judges could struggle
with interpreting federal immigration law. The state

simply could set policies in this area without imposing
penalties, which would be paid by local taxpayers who
may have no direct control over the actions of local
authorities.

Federal detainer requests. SB 4 would interfere
with local authority to set policies that best suit
particular communities by mandating that local law
enforcement agencies honor all detainer requests.
Federal detainer requests are not mandatory, and
questions have been raised about the constitutionality
of holding persons without a warrant. Local authorities
may believe that it is best to have a policy of complying
with all detainer requests for those accused of serious
or violent crimes while reviewing other requests and
allowing judges to make decisions about who could be
released safely to communities. Honoring all detainers
could strain local resources and interfere with the
prosecution of crimes if defendants were released into
federal custody before their cases were resolved.

Establishing a new criminal offense for sheriffs,
police chiefs, constables, and others who failed
to comply with detainer requests and allowing
these officials to be removed from office would
inappropriately infringe on the ability of local officials
to set priorities for their communities.

Bonds. SB 4 should include language that would
require sureties to know that someone was under a
federal detainer request before being subject to the bill’s
provisions.

Notes

The HRO analysis of SB 4 appeared in Part One of
the April 26 Daily Floor Report.
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Civilian-police interaction training

SB 30 by West
Effective September 1, 2017

SB 30 creates the Community Safety Education
Act, under which the required curriculum for certain
public school students and driver education courses
must include instruction on interaction with peace
officers. The bill also requires that the minimum
curriculum for peace officers include civiiian interaction
training.

Instruction on interaction with law enforcement.
The State Board of Education (SBOE) and the Texas
Commission on Law Enforcement (TCOLE) must enter
into a memorandum of understanding that establishes
each agency’s responsibilities in developing instruction
on proper interaction with peace officers during traffic
stops and other in-person encounters. The instruction
must be developed by September 1, 2018, and include
information on:

» therole of law enforcement and the duties and
responsibilities of peace officers;

* aperson’s rights concerning interactions with
peace officers;

= proper behavior for civilians and peace officers
during interactions;

* laws on questioning and detention by peace
officers, including any law requiring a person to
present proof of identity, and the consequences
for either party’s failure to comply; and

* how and where to file a complaint against or a
compliment on behalf of a peace officer.

The SBOE must adopt rules to include the
instruction in one or more courses of the required
curriculum for students in grades 9 through 12,
beginning with the 2018-19 school year. A school
district or charter school may tailor the instruction for
its community, with input from local law enforcement
agencies, driver training schools, and the community.

Civilian interaction training program. SBOE
and TCOLE also must enter into a memorandum of
understanding to develop a training program for law
enforcement officers on proper interaction with civilians
during traffic stops and other in-person encounters, The

program must be developed by September 1, 2018, and
include the same content as required for the instruction
on interaction with law enforcement.

As part of the minimum curriculum, a peace officer
must complete the civilian interaction training program
within two years after being licensed, unless the officer
completes the program as part of the basic training
course. A peace officer or reserve law enforcement
officer who holds a license issued on or before January
1, 2018, must complete the program by January 1, 2020.

Driver education courses. By September 1, 2018,
the Texas Commission of Licensing and Regulation
{TCLR) must adopt rules to require information on
law enforcement procedures for traffic stops to be part
of the curriculum of each driver education course and
driving safety course. The curriculum must include a
demonstration of the proper actions to take during a
traffic stop, in addition to the information required in the
instruction and training programs for students and police
developed by TCOLE and SBOE.

Supporters said

SB 30 would help address growing tensions
between peace officers and civilians through a balanced
approach involving education for both law enforcement
and the public. Strengthening education of citizens and
police officers in Texas on traffic stop procedures could
reduce the number of stops that result in arguments,
injuries, or even death.

Requiring high school instruction on how best to
interact with police officers during in-person encounters
would help restore a general sentiment among young
people that police officers are peacekeepers. Requiring
similar information to be given during police academy
training would help ensure that both sides of an
encounter had a better understanding of their duties and
expectations during such interactions.
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The bill would not require the creation of an
additional high school course but would allow the
incorporation of the instruction into an existing course.
Each school would have the flexibility to determine
which course was most appropriate for this instruction
and how the program would be presented to its students
and community. This leeway would ensure that the
addition of an instructional requirement did not detract
from the core curriculum nor result in an unfunded
mandate.

SB 30 is not meant to resolve all differences
between law enforcement and civilians. Rather, it would
be a first step in helping the two sides better understand
each other in an effort to reduce the number of high-
tension encounters between police and citizens.

Opponents said

While SB 30 would address real societal issues
with police-civilian interaction, the onus of solving
the problem should not fall on the state government,
especially not the already overburdened public school
system. Instead, parents and caregivers should bear the
responsibility of teaching young people how to properly
interact with authorities. Such instruction also should
not be made a permanent part of the Texas curriculum,
as it would leave less time available in the school day to
devote to core studies.

Notes

The HRO analysis of SB 30 appeared in Part One of
the May 19 Daily Floor Report.

The 85th Legislature considered other bills on the
topic of civilian-police interaction, including SB 1849
by Whitmire, which generally took effect September 1,
2017. The bill requires TCOLE to mandate that peace
officers complete a statewide education and training
program on de-escalation techniques to facilitate
interaction with the public, including techniques for
limiting the use of force that results in bodily injury.
Continuing education programs must include training on
the same topic. The HRO analysis of SB 1849 appeared
in Part One of the May 19 Daily Floor Report.
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Bullying prevention; mental health education in schools

SB 179 by Menéndez
Effective September 1, 2017

SB 179 revises requirements for school districts’
bullying prevention and mental health education efforts,
mandates that cyberbullying prevention be included in
policies, allows courts to issue temporary injunctions
in cyberbullying cases, and revises punishments for the
criminal offense of harassment involving certain types
of electronic communications.

School policies. SB 179 revises the definition of
bullying and defines “cyberbullying” as bullying done
through the use of any electronic communication device,
including through a cellular or other type of telephone,

a computer, a camera, email, instant messaging, text
messaging, a social media application, a website, or any
other intermet-based communication tool.

Education Code provisions on bullying apply to:

* bullying that occurs on or is delivered to school
property or at a school activity on or off school
property;

* bullying on a school bus or vehicle used to
transport students to or from school activities;
and

*  cyberbullying that occurs off school property or
outside of school activities if the cyberbullying
interferes with a student’s educational
opportunities or substantially disrupts the
orderly operation of a classroom, school, or
school activity.

A school district’s anti-bullying policy must include
procedures for students to report bullying anonymously
and to notify parents of alleged victims within three
days of an incident. The bill expands counselors’
responsibilities to include serving as an impartial,
non-reporting resource for interpersonal conflicts and
discord involving two or more students, including
accusations of bullying. Principals are permitted, but not
required, to report to police bullying that falls under the
crimes of assault or harassment. The bill requires open-
enrollment charter schools to meet the Education Code’s
requirements for school districts to develop bullying
prevention policies and procedures.

SB 179 allows a public or charter school to expel
or to remove from class and place in a disciplinary
alternative education program a student for:

* engaging in bullying that encourages another
student to commit or attempt to commit suicide;

* inciting violence against a student through
group bullying; or

* releasing or threatening to release intimate
visual material of a student.

Under the bill, continuing education requirements
for teachers and principals may include instruction
on how grief and trauma affect student learning and
behavior and how evidence-based, grief-informed,
and trauma-informed strategies support the academic
success of affected students. The Texas Education
Agency must work with the Health and Human Services
Commission to create a website with resources for
school employees about working with students with
mental health conditions.

The bill revises the list of mental health, substance
abuse, and suicide prevention topics on which the
Department of State Health Services, in conjunction
with other entities, must provide information for public
schools to include:

+ grief-informed and trauma-informed practices;

* building skills related to managing emotions,
establishing and maintaining positive
relationships, and responsible decision-making;

* positive behavior interventions and supports and
positive youth development; and

* asafe and supportive school climate.

School districts may develop practices and policies
in each of these program areas.

Injunctive relief. Under SB 179, victims may
use the civil courts to seek injunctive relief against
someone who was cyberbullying or against the person’s
parent if the person conducting the bullying was
younger than 18 years old. Courts may issue temporary
restraining orders, temporary injunctions, or permanent
injunctions to prevent further cyberbullying. The
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orders may include prohibiting someone from engaging
in cyberbullying and compelling a parent to take
reasonable actions to cause someone younger than 18 to
cease cyberbullying.

Harassment offense. The bill increases the penalty
for the crime of harassment involving the sending of
certain electronic communications if done with specific
types of intent. The penalty increases from a class B
misdemeanor (up to 180 days in jail and/or a maximum
fine of $2,000) to a class A misdemeanor (up to one year
in jail and/or a maximum fine of $4,000) if repeated
electronic communications were sent fo someone
under 18 years old with the intent that the child
commit suicide or engage in conduct causing serious
bodily injury. The penalty also increases to a class A
misdemeanor if the person sending electronic messages
had previously violated a temporary restraining order or
injunction involving bullying.

SB 179 also amends the definition of “electronic
communication” under the harassment offense to
include communication initiated through the use of
cellular or other types of telephone, computers, cameras,
text messages, social media platforms or applications,
internet websites, and any other internet-based
communication tool.

Supporters said

SB 179 would help address bullying and the
growing and serious issue of cyberbullying by updating
Texas laws to reflect changes in technology. The bill
would be called “David’s Law” in honor of David
Molak, a 16-year-old San Antonio high school student
who committed suicide in 2016, While parents play an
important role in handling bullying, the state should do
all it can to prevent tragic incidents like David’s and
those of other Texas youths who have taken their lives
as a result of bullying.

The bill would focus on education, prevention,
and intervention while expanding, supporting and
increasing efforts to address mental health issues. It also
would expand options in serious cases of bullying and
cyberbullying in which additional tools are needed to
protect victims and take appropriate actions.

School policies. The bill would raise awareness
of cyberbullying by requiring that district prevention
efforts on bullying include education and resources on

the issue. It would require schools’ policies to include

a way for students to report bullying anonymously,
removing a barrier that can stop some students from
reporting these incidents. SB 179 would ensure schools
had resources to address certain mental health issues,
and teachers and principals could receive education on
these topics. The bill would not burden districts because
its provisions could be incorporated into schools’
existing bullying prevention and education efforts.

The bill would allow schools to handle the
most serious cases by placing bullies in disciplinary
alternative education programs or expelling them. These
measures appropriately would be available to deal
with cases in which the bullying invoived encouraging
suicide, inciting violence, or releasing intimate visual
material. To deal effectively with these cases, it is
important for schools to be able to intervene and
separate the student doing the bullying from the victim.

SB 179 would enable schools to address
cyberbullying of students that occurred away from
school or school activities if it interfered with a student’s
educational opportunities or substantially disrupted
classrooms, schools, or school-related activities. Schools
have said they could not intervene in some cases where
bullying occurred away from school.

Injunctive relief. SB 179 would give victims
of bullying another tool to try to stop the harm by
authorizing injunctive relief, such as temporary
restraining orders. This could offer respite to those being
bullied by allowing courts to shut down abusive online
bullying and to take other actions to stop bullying.

Harassment offense. The bill would address gaps
in current criminal laws by increasing penalties for
the most serious types of cyberbullying that fall under
the harassment statute. This would be an update to
a current offense, not an increase in criminalization,
While prevention and education are important, law
enforcement officers should have this tool available
to address the most egregious cases of ongoing
cyberbullying. Cases in which youths were subject
to the higher penalty would be handled through
the juvenile justice system, which is focused on
rehabilitation and uses progressive sanctions such as
restitution, community service, counseling, and parental
intervention.
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Opponents said

Education, not criminalization, would be the best
tool to address bullying. Parents and educators should
focus on prevention, early intervention, and other
best-practice strategies, which are more effective than
criminal penalties and measures such as expulsion.
Instead of emphasizing harsher penalties, the goal
should be to address the underlying issues that lead to
bullying.

Notes

SB 179 was considered by the House on May 11 in
lieu of the companion bili, HB 306 by Minjarez. The
HRO analysis of HB 306 appeared in Part Three of the
May 8 Daily Floor Report.
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Increasing penalty for certain animal cruelty offenses

SB 762 by Menéndez
Effective September 1, 2017

SB 762 revises the penalties for certain types of
animal cruelty crimes. It increases penalties from a
state-jail felony (180 days to two years in a state jail
and an optional fine of up to $10,000) to a third-degree
felony (two to 10 years in prison and an optional fine of
up to $10,000) for first offenses involving:

+ torturing or cruelly killing or causing serious
bodily injury to an animal; and

» without an owner’s consent, killing, poisoning,
or causing serious bodily injury to an animal.

The bill also increases penalties for repeat offenses
of these types of animal cruelty, applies the higher
penalties to second rather than third offenses, and
revises the types of previous animal cruelty offenses that
can lead to a crime being categorized as a repeat offense
and thus subject to a higher penalty.

Crimes qualifying as repeat offenses are second-
degree felonies (two to 20 years in prison and an
optional fine of up to $10,000). The bill also revises the
penalty for certain other repeat animal cruelty offenses
to apply to second rather than third offenses.

SB 762 allows statements made at hearings relating
to seizing a cruelly treated animal to be admissible in
trials for offenses involving cruelty to animals.

Supporters said

SB 762 would strengthen Texas’ animal cruelty
laws to address the most extreme and violent acts of
animal cruelty. These crimes can include horrendous
acts of torturing, cruelly killing, and causing serious
bodily injury to animals, which under current law would
be punished only as a state-jail felony. An increase in
this penalty is needed to deter offenses and to establish
punishments that better fit the crime for those who inflict
such abuse. These offenses should be taken seriously
and punished at a higher level than under current
law because abuse of animals has been connected to
committing other serious and violent offenses. The
penalties established by the bill would allow a range

of punishments, including those serious enough for the
most horrific offenses. This bill is focused on animal
cruelty and should not be compared to laws or potential
legislation dealing with other subjects.

Opponents said

Current law carries a serious penalty of a state-
jail felony for animal abuse with harsher penalties for
repeat offenders. SB 762 would establish penalties for
animal cruelty harsher than the state-jail felony the
Legislature prescribed for those who perform prohibited
partial-birth or dismemberment abortions. While animal
cruelty is reprehensible, criminal penalties set by the
Legislature should place the highest value on human
life.

Notes

The HRO digest of SB 762 appeared in Part Two of
the May 22 Daily Floor Report.

SB 1232 by Huffman, effective September 1, 2017,
made bestiality a separate crime in the Penal Code. The
bill establishes 10 categories of actions that define the
offense of bestiality, including certain sexual acts and
actions furthering those acts. An offense is a state-jail
felony, except that engaging in certain conduct in the
presence of a child or in conduct that resulted in serious
bodily injury or death of an animal is a second-degree
felony. The bill added bestiality to the offenses that
require offenders to register as sex offenders. The HRO
analysis of SB 1232 appeared in Part Two of the May 20
Daily Floor Report.
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Mental health in jails, diversion, jail safety

SB 1849 by Whitmire
Generally effective September 1, 2017

SB 1849 revises laws on the identification of an
arrestee who might be a person with a mental illness or
an intellectual disability and on diversion to treatment
by law enforcement of a person experiencing a mental
health crisis or the effects of substance abuse. It also
revises laws dealing with jail safety, requires the
reporting of serious incidents in jails, revises training
requirements for certain law enforcement authorities,
and expands reporting of certain types of information
about law enforcement activities,

Identification, screening of arrestees. The bill
shortens the time frame during which sheriffs must
notify magistrates about having credible information
that someone in their custody may have a mental illness
or is a person with an intellectnal disability. The notice
must be given within 12 hours, rather than 72 hours, of
receiving the information.

Diversion to treatment. Law enforcement agencies
are required to make a good faith effort under certain
circumstances to divert to treatment those experiencing
a mental health crisis or the effects of substance abuse.
The person being diverted must be accused of a non-
violent misdemeanor, and the mental health crisis or
substance abuse issue must be the suspected reason the
person commitied the alleged offense. This diversion
requirement does not apply to those accused of driving
while intoxicated or certain other intoxication offenses,

SB 1849 revises the criteria that apply to grants
that the Department of State Health Services currently
may make to community collaboratives. The bill adds
substance abuse issues to the list of services that grants
may support and removes a requirement that grants be
made in the most populous cities in large counties. The
bill includes local law enforcement agencies among
the groups with which local entities receiving grants
must coordinate and requires those receiving grants to
provide evidence of a local law enforcement policy to
divert appropriate persons for services from jails to an
entity affiliated with the coliaborative.

Jail standards on prisoner safety. The
Commission on Jail Standards must adopt rules and
procedures to ensure the safety of prisoners, including
those requiring county jails to:

+  give prisoners the ability to access a mental
health professtonal 24 hours a day at the jail
through telemental health services;

» give prisoners the ability to access a health
professional 24 hours a day at the jail or through
telehealth services or provide transportation to a
health professional; and

« if funding is available, install automated sensors
or cameras to ensure accurate and timely in-
person checks of cells with at-risk individuals.

The bill authorizes the commission to establish a
program to provide grants to counties with jails of 96
beds or fewer to fund capital improvements required by
the prisoner safety rules.

Serious incidents report, investigations. SB 1849
requires sheriffs to report monthly to the Commission
on Jail Standards on the occurrence of several types
of incidents involving jail prisoners in the preceding
month, Sheriffs must report on suicides, attempted
suicides, deaths, serious bodily injury, assaults, escapes,
sexual assaults, and uses of force resulting in bodily
injury. If a prisoner dies in a county jail, the commission
must appoint a law enforcement agency, other than the
one that operated the jail, to investigate the death.

Officer, jailer training. SB 1849 sets at 40 hours
a required statewide education and training program
for law enforcement officers on de-cscalation and
crisis intervention techniques for interactions with
persons with mental impairments. It also establishes
training requirements for peace officers on de-escalation
techniques to facilitate interaction with the public,
including techniques for limiting the use of force that
results in bodily injury. The training program for county
jailers must include at least eight hours of mental health
training. The bill requires jail administrators, other
than sheriffs, to pass a newly created examination as a
condition of serving in this capacity.
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Racial profiling policies. SB 1849 changes
requirements for law enforcement agencies’ racial
profiling policies. It expands the requirement to collect
information about motor vehicle stops in which citations
were issued or arrests were made to include information
on tickets and warnings. The bill requires the type of
information collected to include whether a peace officer
used physical force that resulted in bodily injury, the
location of the stop, and the reason for the stop.

Reports required for motor vehicle stops. The
bill adds to the information that must be reported by
peace officers who stop motor vehicles for alleged law
violations. It establishes a new requirement to report
whether the officer used physical force that resulted in
bodily injury. The annual reporting of this information
is subject to a new requirement to evaluate and compare
the number of searches resulting from motor vehicle
stops and whether contraband or other evidence was
discovered in the process.

Supporters said

SB 1849 would improve the state’s criminal
Justice system by expanding options for handling those
suffering mental health or substance abuse issues,
improving safety in county jails, expanding training of
law enforcement officers, and increasing and improving
the collection of data. The act is focused on preventing
future tragedies and would be named in honor of Sandra
Bland, who died in a county jail after an arrest that
followed a traffic stop.

Identification, screening of arrestees. SB 1849
would accelerate the timeline for passing along initial
information indicating that an arrestee might have a
mental illness or an intellectual disability. This would
ensure that magistrates had all available information
at the hearing required to happen under current law
within 48 hours of an arrest. The early identification and
appropriate handling of inmates with mental illness or
intellectual disabilities would end up saving resources
and help lead to the appropriate resolution of cases.

Diversion to treatment. Requiring law enforcement
to make good faith efforts at diverting to treatment
certain persons suffering a mental health crisis or from
the effects of substance abuse would result in better
outcomes for those diverted, while allowing the criminal
justice system to focus on other offenders. Diversions
could help address underlying issues that without

treatment can result in a person cycling through the
criminal justice system.

SB 1849 could reduce the number of people in
jails with mental illness and substance abuse issues by
expanding the scope of community collaboratives and
increasing options to divert those with mental health or
substance abuse needs from the criminal justice system.

Jail standards on prisoner safety. The bill would
help create safer jails by requiring the Commission on
Jail Standards to adopt uniform, statewide rules relating
to the safety of inmates. These rules would help ensure
that people in jails had access to treatment and that those
at risk of coming to harm were adequately monitored.
Cameras and electronic sensors would be required only
if funding were available, ensuring the requirement
would not be a burden.

Serious incidents reports, investigations.
By requiring reporting on serious incidents and
investigations of jail deaths, the bill would help the state
track, address, and prevent these issues.

Officer, jailer training. The bill would promote
and improve training of law enforcement authorities.
Requirements for peace officers to receive training
in de-escalation could improve interactions between
officers and the public and could prevent future
tragedies. Mental health training for county jailers
would help ensure that those who interacted with
prisoners were adequately prepared. Establishing an
exam for jail administrators would help ensure that
those responsible for day-to-day jail operations were
knowledgeable about jail commission rules and that
everyone statewide met this qualification.

Racial profiling policies. SB 1849 would expand
and improve data collection under law enforcement
agencies’ racial profiling policies. Collecting additional
information about each stop would aid in identifying
and addressing problems, which would help ensure
Texans were treated fairly. The bill would facilitate
accountability and communications between the public
and law enforcement agencies by requiring all tickets,
citations, and warnings to include contact information
for compliments or complaints.

Reports required for motor vehicle stops. SB
1849 would improve the collection of information
about moter vehicle stops by expanding reporting and
requiring additional information.
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Opponents said

SB 1849 would not adequately address many of
the issues that were discussed following the death
of Sandra Bland in a Texas jail. Other reforms are
needed, including those revising the state’s bail system,
prohibiting arrests for fine-only offenses, addressing
racial profiling, and revising the rules governing certain
types of searches and stops by law enforcement officers.
Meeting the requirements of SB 1849 could require
additional resources from counties and local law
enforcement agencies that already may be financially
strained.

Notes

'The HRO analysis of SB 1849 appeared in Part One
of the May 19 Daily Floor Report.
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Eliminating one-punch, straight-party voting

HB 25 by Simmons
Effective September 1, 2020

HB 25 eliminates straight-party voting and repeals
several sections of the Election Code that reference
straight-party voting. The secretary of state must adopt
rules and establish procedures to ensure that voters and
county election administrators are not burdened by its
elimination.

The secretary of state and the voter registrar of each
county that maintains a website must provide notice
online that straight ticket voting has been eliminated in
each language in which voter registration and election
materials are available. As soon as practicable after the
bill’s effective date of September 1, 2020, the secretary
of state must electronically distribute to each county
election administrator and the county chair of each
political party notice that straight ticket voting has been
eliminated.

Supporters said

HB 25 would encourage voters to consider more
carefully candidates running in elections by eliminating
straight-party voting. Voters often are familiar with
candidates at the top of the ballot but may not make
as much effort to research down-ballot candidates,
resulting in a system that poorly vets elected officials
for offices that most directly impact the lives of
constituents. In some cases, one-punch voting can result
in a voter failing to cast votes in nonpartisan races or
propositions.

Texas is among the few states that allow one-punch,
straight-party voting. Data from several states that no
longer allow one-punch voting show that its elimination
increases voter turnout as well as the likelihood that
voters will weigh in on more of the measures contained
in the ballot. For example, Texas and Georgia both held
statewide ballot propositions on transportation funding
in 2014. In Texas, 17.3 percent of those voting in the
governor’s race did not cast a vote on the proposition.
Conversely, in Georgia only 2.6 percent of those
voting in the governor’s race did not cast a vote on the
proposition.

Opponents said

Eliminating one-punch, straight-party voting would
not eliminate straight-party voting but merely make
it more cumbersome for the many Texas voters who
currently use the one-punch option. Party labels are a
useful and informative designation, and a voter who
wishes to vote for all of the candidates of a single party
should be able to do so easily. While some suggest
that eliminating straight-party voting would encourage
voters to make better-informed choices with regard to
down-ballot candidates, there are better ways to solve
that problem than removing the ability to use one-
punch, straight-party voting.

Efforts outside of Texas to eliminate straight-ticket
voting have been challenged. In 2016, Michigan enacted
a bill that eliminated straight-party voting, which was
blocked by a federal district court and remains so after
appeals by the state to higher courts were ultimately
declined. The decision to block the law was based
on evidence showing strong correlations between the
size of the African-American voting population within
a district and the use of straight-party voting in that
district. Those districts also historically have faced some
of the longest wait times to vote in Michigan, which
meant that eliminating straight-party voting would
impact African-American voters to a greater degree.

Other opponents said

While eliminating straight-party voting could have
merit, the state should consider the effect this could
have on its larger cities and counties. Harris County
consistently has one of the longest ballots in the country.
By extending the time it took voters to cast ballots,
ending one-punch voting could lengthen the wait time
for voters in line at each polling place.

Notes

The HRO analysis of HB 25 appeared in Part Two
of the May 5 Daily Floor Report.
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Modifying voter identification requirements

SB 5 by Huffman
Effective January 1, 2018

SB 5 revises the photo identification requirements
for voting and establishes a mobile unit program for
issuing election identification certificates.

Photo identification. SB 5 allows a person, when
presenting to vote, to produce any currently acceptable
form of photo ID that is not more than four years, rather
than 60 days, expired. A person 70 years of age or older
may present any acceptable form of expired photo ID as
long as it is otherwise valid.

In place of an acceptable form of photo ID, a
person may present an alternative form of identification
accompanied by a signed reasonable impediment
declaration. Acceptable alternative forms of ID include:

* agovernment document showing the voter’s
name and address, including voter registration
certificates;

» acurrent utility bill, bank statement,
government check, or paycheck showing the
voter’s name and address; or

» acertified copy of a domestic birth certificate
or other document confirming birth that
established identity and is admissible in court.

Impediments that a voter may declare as reasons
why he or she is unable to secure an acceptable form
of identification are lack of transportation, lack of
documents needed to obtain a photo ID, work schedule,
lost or stolen photo ID, disability or illness, family
responsibilities, or that the voter had not received a form
of photo ID for which the voter had applied.

An election officer may not refuse to accept
documentation presented to meet these requirements
solely because the address on the documentation does
not match the address on the list of registered voters and
may not question the reasonableness of an impediment
sworn to by a voter. When a voter executes a reasonable
impediment declaration, an election officer must affix
the voter’s voter registration number to the declaration.

The penalty for a voter who intentionally makes
a false statement or provides false information on the
declaration is a state-jail felony (180 days to two years

in a state jail and an optional fine of up to $10,000). The
penalty for an election officer who unlawfully accepts
an ineligible voter or refuses to accept an eligible

voter is increased from a class B misdemeanor (up to
180 days in jail and/or a maximum fine of $2,000) to

a class A misdemeanor (up to one year in jail and/or a
maximum fine of $4,000).

Mobile unit program. The secretary of state must
establish a program to provide election identification
certificates to voters using mobile units. The bill
requires the secretary of state, when creating the
program, to consult with the Department of Public
Safety on security relating to and best practices and
equipment required for issuing the certificates. The
secretary of state may deny a request for a mobile unit if
the required security or other necessary elements of the
program cannot be ensured.

Supporters said

SB 5 would maintain the integrity of elections in
Texas by requiring identification of voters at the polls
while still allowing any eligible voter to cast a ballot.
Most voters favor requiring presentation of a photo ID
at the polls, and it is the preferred method of ensuring
integrity at the ballot box.

The bill would address concerns raised by recent
federal court cases holding that the current photo ID
law has a racially discriminatory effect in violation
of the Voting Rights Act. It would expand acceptable
identification documents and add the reasonable
impediment declaration, closely following the directive
of an interim order issued by the federal district court.

The penalty for making a false statement or
providing false information on the reasonable
impediment declaration for voters without a photo ID
would be in line with the range for similar offenses, and
requiring a prosecutor to prove the voter intentionally
made the false statement would provide a safeguard to
voters.
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Opponents said

While SB 5 is an attempt to address the issues
raised by federal courts on Texas’ voter ID law, it would
miss the mark by deviating from the remedy provided
in the interim court order. The court expects to revisit
the issue after the legislative session to determine if
further remedies are needed. The state already has spent
resources defending its voter ID law, and it would be
better not to codify a remedy that also could fail to meet
the standards of the federal Voting Rights Act.

The list of acceptable impediments to obtaining
the ID should include an “other” box with room for
a written explanation. Not all voters would fall into
the seven categories laid out in the bill. A person also
should be allowed to present federally acceptable
identification for Indian tribes, student photo IDs, and
government photo IDs, which are honored in other
states.

Voters are already anxious about their participation
in the voting process, and the penalty provided could
deter those voters from casting a ballot. The penalty
also would not be accompanied by an affirmative
defense to protect a voter who was directed to fill out
the reasonable impediment declaration incorrectly by an
election worker.

Notes

The HRO analysis of SB 5 appeared in Part One of
the May 23 Daily Floor Report.
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Processes and penalties related to voting by mail

SB 5 by Hancock, First Called Session
Effective December 1, 2017

SB 5 creates a new criminal offense for election
fraud, revises other offenses relating to voting through
mail-in ballots, increases several penalties for crimes
relating to mail ballots, and makes other changes in the
handling of mail ballots and applications for ballots. It
also repeals a law enacted during the 85th Legislature’s
regular session on voting in nursing homes and similar
facilities.

New offense for election fraud. SB 5 creates a
new crime called “election fraud,” in which a person
comumits an offense by knowingly or intentionally
making an effort to:

« influence the independent vote of another in
the presence of the ballot or during the voting
process;

* cause a voter to become registered, a ballot to
be obtained, or a vote to be cast under false
pretenses; or

* cause an intentionally misleading statement,
representation, or information to be given to an
election official or on an application for a mail
ballot, carrier envelope, or any other official
election-related document.

The offense is class A misdemeanor (up to one year
in jail and/or a maximum fine of $4,000). The penalty
increases to the next higher category if the offense
involved a voter 65 years old or older and the person
was not closely related to the voter or living in the same
dwelling as the voter at the time of the offense. The
penalty also increases if the person committed another
such offense in the same election or the person had
a previous conviction for a crime under the Election
Code.

Voting in residential care facilities. SB 5 repeals
a law enacted during the 85th Legislature’s regular
session, HB 658 by Bernal, which established a process
for early voting in residential care facilities, including
nursing homes and assisted living facilities. Under
that legislation, election officials were required to hold
early voting at a facility if five or more of its residents

made applications for mail ballots. HB 658 took effect
September 1, 2017, and SB 5 repealed its provisions on
December 1, 2017,

Offenses, penalties related to mail ballots.
SB 5 revises penalties for several offenses that relate to
applying for a mail ballot and voting by mail, in most
cases increasing from one level of misdemeanor to a
higher one or increasing misdemeanors to state-jail
felonies (180 days to two years in a and an optional
fine of up to $10,000). For several offenses, penalties
were increased to the next higher category if the offense
involved a voter 65 years old or older, the person
committed another such offense in the same election, or
the person had a previous conviction for a crime under
the Election Code. The bill also modifies requirements
of some offenses, including the circumstances under
which certain offenses do not apply.

lllegal voting. The bill expands the general offense
of illegal voting to include voting or attempting to
vote a ballot belonging to another person. The offense
involving marking another’s ballot is expanded to
include marking any portion of a ballot without the
person’s consent and marking a ballot without specific
direction from the person on how to mark it.

Information on ballot application. SB 5 expands
the offense of knowingly providing false information
on applications for mail ballots to include intentionally
causing false information to be provided on an
application, knowingly submitting an application for a
mail ballot without the knowledge or authorization of
the voter, and knowingly altering information provided
by the voter.

Assisting voter with carrier envelope. SB 5 expands
who must provide certain identifying information when
assisting a voter with a mail ballot to include those who
assisted a voter by obtaining an envelope necessary to
return a ballot.

Returning marked ballots. SB 5 revises the
conditions under which the offense concerning illegally
possessing an official ballot or carrier envelope does
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not apply. Under one of these revisions, unless a person
possessed the ballot or envelope with intent to defraud,
the offense would not apply to someone physically
living in the same place as the voter, rather than to
someone registered to vote at the same address.

Assisting voters with mail ballots. SB 5 authorizes
voters who are disabled and physically unable to mail
a ballot to select someone to deposit the sealed carrier
envelope in the mail.

Verifying signature on mail ballots. SB 5 expands
the types of signatures that signature verification
committees may use to verify that the signature on a
carrier envelope and on an application for a mail ballot
are from the same person. The bill makes it a crime to
intentionally accept a ballot or cause one to be accepted
if the person knows that it does not meet certain
requirements.

Rejected, cancelled ballots. SB 5 requires the early
voting clerk to notify the attorney general of rejected
ballots. The clerk has 30 days after an election to give
notification of ballots rejected because the voter was
deceased, because the voter already voted in person,
or for certain irregularities on the carrier envelope and
ballot application.

The bill also requires the early voting clerk to within
in 30 days of an election send to the attorney general
notice of requests to cancel mail ballots.

Retaining precinct election records. SB 5 requires
that all precinct election records be preserved for at least
22 months after election day, rather than requiring that
records involving elections for federal office be retained
for 22 months and records in other elections be retained
for at least six months.

Other provisions. SB 5 contains several other
provisions, including:

+ prohibiting the use of electronic signatures on
applications for an early voting ballot by mail;

* requiring that applications for mail ballots that
are submitted electronically or by fax also be
submitted by mail and be received within four
days after the electronic or fax application;

» expanding the reasons a voter may return a mail
ballot to voting officials and vote in person to
include having never requested a mail-in ballot;
and

* revising the timeline for election officials to
mail ballots to voters.

Supporters said

SB 5 would strengthen laws governing mail-in
ballots to restore and maintain the integrity of Texas
elections. Vote fraud by mail is a problem in Texas,
with reports of voters receiving mail ballots they did not
request, forgeries on mail ballot applications, and ballot
harvesting in which someone fraudulently collects and
casts others’ ballots. SB 5 would give authorities more
tools to combat problems with voting by mail.

The bill would create a new offense for election
fraud to fill a gap in current law and cover situations in
which vote harvesters or others try to harm the integrity
of an individual’s vote. The illegal actions would have
to be done knowingly or intentionally to ensure that
they applied only to those purposefully violating the law
and did not encompass everyday situations in which no
fraud was intended.

SB 5 would establish tougher penalties for many
offenses related to mail voting to deter ballot fraud and
to properly punish those who violate the law. Current
penalties can amount to no more than a slap on the
wrist, and prosecutors can be reluctant to pursue current
offenses because most are only misdemeanors. By
increasing penalties, SB 5 would put teeth into the law
and give law enforcement authorities more leverage to
go after ringleaders.

The bill would enhance penalties in appropriate
situations. Vote harvesters and others often prey on
the elderly, so the bill would increase penalties when
victims were at least 65 years old. Repeat offenders
also would face tougher sanctions, and the bill would
allow prosecutors to pursue more severe penalties when
someone defrauded several voters during one election.

SB 5 would not reduce voter turnout or suppress
the votes of those voting legally but instead would
target only those trying to commit ballot fraud. Offenses
related to mail ballots have requirements that actions
be taken intentionally and knowingly, which would
keep them from being applied in innocent situations,
and provisions throughout the statute make offenses not
apply to family members. Prosecutors would not use
the law to target those legally and legitimately helping
relatives.
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SB 5 would help increase mail ballot security in
several ways. The bill would give ballot boards and
signature verification committees more options to
verify signatures and would give officials more time to
access records when combatting potential ballot fraud
by creating a uniform requirement for records retention
in all elections. The bill also would require that the
attorney general receive notification of rejected ballots,
centralizing the process of collecting and analyzing such
information.

Opponents said

Ballot fraud and other actions to defraud voters
already are against the law, and current penalties
appropriately punish these offenses. The new crime of
election fraud proposed under SB 5 would be too broad
and might be interpreted to encompass family members
or roommates discussing an election in a room that also
contained a ballot. Such broad language could have the
unintended consequence of deterring family members
from helping elderly or disabled relatives and could
raise questions about whether an innocent conversation
in the proximity of a ballot was a crime.

The penalty increases proposed in SB 5 would be
too harsh and in some cases could put mail ballot crimes
on the same felony level as violent offenses, which
could consume resources better directed at violent
offenders. Raising penalties, especially to the felony
level, could deter someone from legally assisting a voter
who qualified for and needed assistance, which could
suppress voter turnout.

A lack of resources and the complexity of proving
ballot fraud cases could be more likely reasons for
problems in pursuing such cases than the level of the
penalties or a lack of offenses. Making crimes related
to ballot fraud felonies would not ensure that they
received any more attention because they would have
to compete with other felonies for investigation and
prosecution resources. Combatting problems with
mail ballots might be better addressed through civil or
administrative penalties, rather than enhanced criminal
penalties, or through revisions to the application process
or a redesign of mail ballot applications and envelopes
to make them easier to understand.

Notes

The HRO analysis of SB 5 appeared in the August 9

Daily Floor Report.
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Cybersecurity-related requirements for state agencies

HB 8 by Capriglione
Effective September 1, 2017

HB 8 establishes the Texas Cybersecurity Act,
which creates cybersecurity-related requirements for all
state agencies, requires certain studies and reports, and
establishes select legislative committees.

DIR plan to address cybersecurity risks
and incidents. The bill requires the Department
of Information Resources (DIR) to develop a plan
to address cybersecurity risks and incidents. The
department may partner with a national organization and
enter into an agreement that may include:

* developing a curriculum on cybersecurity
risks and conducting training and simulation
exercises for state agencies to encourage
coordination in respondi